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c.  44  (Heritable  Securities) 

Act  1880),  p.  200 

(Scotland)  Act  1894,  p.  115 

45  and  46    . 

c.   42  (Civil   Imprisonment 

57  and  58     ... 

c.    58    (Local    Government 

(Scotland)   Act  1882),  p. 

(Scotland)  Act  1894),  p.  679 

38 

57  and  58    ... 

c.   60    (Merchant    Shipping 

45  and  4a     .. 

.     c.  77  (Citation  Amendment 

Act   1894),   pp.  294,  416, 

(Scotland)  Act  1882),  p. 

607,  841 

336 

68  Vict.  c.  16  (Finance  Act  1895),  p.  649 

46  and  47     . 

.     c.  62  (Agricultural  Holdings 

58  and  69  Vict 

c.  41  (Lands  Valuation  (Scot- 

(Scotland) Act  1883),  p. 

land)     Amendment    Act 

701 

1895),  p.  803 

48  Vict.  c.  3  (Representation  of  the  People 

58  and  59     ... 

c.  42  (Sea  Fisheries  Regula- 

Act  1884),    pp.  291,    344, 

tion  (Scotland)  Act  1895), 

346 

p.  872 

48  and  49  Vict.  c.  16  (Registration  Amend- 

60  and  61     ... 

c.  37  (Workmen'sCompensa- 

ment  (Scotland)  Act  1885) , 

tion  Act  1897),  pp.  1,  129, 

p.  292 

191,  236, 260,  300,  312,  351, 

60  and  51     .. 

.     c.   35   (Criminal    Procedure 

430,  592,  698,  599, 643, 687, 

(Scotland)  Act  1887),  p.  45 

690,  713,  862.  884,  888 

50  and  51     . 

.     c.  58   (Coal   Mines   Regula- 

60 and  61     ... 

c.  38  (Public  Health  (Scot- 

tions Act  1887),  p.  280 

land)  Act  1897),   pp.  81, 

51  and  52     . 

.    c.  75  (Railway  and  Canal 

348,  673 

Traffic  Act  1888).  p.  696 

61  and  62    ... 

c.  10  (Finance  Act  1898),  p. 

52  and  53     . 

.    c.  23  (Herring  Fishery  (Scot- 

245 

land)  Act  1889),  p.  872 

61  and  62    ... 

c.  21  (Poor  Law  (Scotland) 

52  and  63    . 

.     c.    50    (Local    Government 

Act  1898),  pp.  68,  653 

(Scotland)  Act  1889),  pp. 

61  and  62    ... 

c.  38  (Criminal  Evidence  Act 

594,664 

1898),  p.  395 

52  and  53    .. 

.    c.  64  (Clerks  of  Session  Regu- 

63 Vict.  c.  7  (Finance  Act  1900),  p.  465 

lation  Act  1889),  p.  282 

63  and  64  Vict 

.  c.  49  (Town  Councils  (Scot- 
land) Act  1900),  pp.  95, 

52  and  63    .. 

.     c.  55  (Universities  (Scotland) 

Act  1889),  p.  743 

664 

53and54     . 

.     c.     10     (Herring     Fisheries 

63  and  64     ... 

c.  50  (Agricultural  Holdings 

(Scotland)    Act    Amend- 

(Scotland) Act  1900),  p. 

ment  Act  1890),  p.  872 

701 

53and54     . 

.     c.  39  (Partnership  Act  1890), 

8  Edwd.  VII, 

c,  25  (Licensing  (Scotland) 

p.  402 

Act  1903), 

p.  859 

54  and  65    . 

.     c.  39  (Stamp  Act  1891),  pp. 

3  Edwd.  VII,  < 

!.  33  (Burgh  Police  (Scotland) 

368,  576,  649 

Act  1903), 

pp.  51,  392,  406,  664 

55  and  66     . 

.     c.  55  (Burgh  Police  (Scot- 

3 Edwd.  VII, 

c.  36  (Motor  Car  Act  1903), 

land)  Act  1892),  pp.  45, 

p.  53 

46,  81,  95,  385,  389,  406, 

5  Edwd.  VII, 

c.  13  (Aliens  Act  1905).  p.  704 

507,  859 

Act  of  Adjournal  1906,  p.  704 
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INDEX  OF  SUBJECTS. 


Ahandonmeni.     See  Process. 

Abandonment  of  Domicile  of  Origin.  See 
Domicile. 

AbateTnent.     See  Revenue. 

Acceptance  by  Lender^a  Agent  of  Obligation. 
See  Agent  and  Client. 

Accident.     See  Reparation. 

Accident  Arising  Out  of  and  in  Course  of 
Employment.     See  Master  and  Servant. 

AccicCent  Assurance.    See  Ret)enue. 

Accretion.     See  Succession. 

Accumulation  of  Income.     See  Succession. 

Aecumulaiiojia  by  Trustees.    See  Revenue. 

Aequieticence.     See  Jttsticiary  Cases. 

Acquisition  of  Residential  Hettlement.  See 
Poor. 

Action  by  Commissioners.  See  Justiciary 
Cases. 

Action  in  Scotland  by  Domiciled  Irishman 
for  Solaiiutn.    See  Foreign. 

Action  of  Ajoprobation.    See  Teinds. 

Action  of  Damages.  See  Justiciary  Cases 
— Process — Reparation — Company. 

Action  of  Division,  Approbation,  and  Valu- 
ation.   See  Teinds. 

Action  of  Relief.    See  Relief. 

Action  of  Separation  and  Aliment.  See 
Husband  and  Wife. 

Action  to  Recover  Cost  of  Repairing  Road. 
Sec  Limitation  of  Actions. 

Ad  Valorem  DiUy.    See  Revenue. 

Adjournment.  See  Election  Law — Justi- 
euiry  Cases. 

Administration.    See  Burgh, 

Administration  of  Justice  —  Advocate — 
Peer— House  of  Lords  —  Right  of  an 
Advocate  who  is  a  Peer  to  be  Heard 
at  the  Bar.  A  Peer  may  be  heard  as 
counsel  on  an  app>eal  at  the  bar  of  the 
House  of  Lords,  but  this  does  not  include 
his  appearing  before  Committees  of  the 
House,  or  before  the  House  when  sitting 
under  the  presidency  of  the  Lord  High 
Steward  on  a  criminal  case.  Kinross,  p. 
162. 

Trial  before  Lord  Ordinary  toithout 

a  Jury— Lord  Ordinary  before  whom  Case 
Depending  Removed  to  Inner  House- 
Competency  of  Lord  Ordinary  thereafter 
Completing  the  Trial — Lunacy  (Scotland) 
Act  1866  (ffl  and  30  Vict.  c.  51),  sec.  24— 
CouH  of  Session  Act  1850  (13  and  14  Vict, 
c.  3S),  sec.  46.  In  an  action  of  damages 
against  a  medical  man  for  the  alleged 


wrongful  g^nting  bv  him  of  a  certificate 
under  the  Lunacy  Acts,  the  Lord  Ordi- 
nary— before  whom  the  case  was  being 
tried  without  a  jury,  in  accordance  with 
the  provisions  of  sec.  24  of  the  Lunacy 
Act  1806,  and  sees.  46  and  47  of  the  Court 
of  Session  Act  1850 — was  removed  to  the 
Inner  House  before  hearing  counsel  on 
the  proof  or  pronouncing  his  findings  in 
fact.  Held  that  there  was  no  incom- 
petency in  the  Lord  Ordinary,  though 
removed  to  the  Inner  House,  complet- 
ing the  trial  of  the  action.  Allan  v. 
M' Murray,  June  20, 1855,  17  D.  969,  com- 
mented  on.    Purves  v.  Carswell,  p.  286. 

Administration  of  Justice — Distribution  of 
Business— Power  to  Transfer— Transfer  to 
Another  Lord  Ordinary  of  Cause  Appro- 
priated to  Junior  Lord  Ordinary — Juris- 
diction of  Judge  to  whom  Cause  was 
Transferred  on  the  Appointment  of  a  New 
Junior  Lord  Ordinary — Court  of  Session 
Act  1857  {Distribution  of  Business  Act)  (20 
and  21  Viet.  cap.  56),  sees.  1  and  ir—Bank- 
ruptcy(Scottand)  Act  1856  (19  and  20  Vict. 
cap.  TO),  sec.  \QA—Act  of  Sederunt,  2oth 
November  1857,  sec.  2d— Clerks  of  Session 
Regulation  Act  1889  J52  and  53  Vict.  cap. 
54),  sec.  3.  In  a  petition  appropriated  by 
statute  to  the  Junior  Lord  Ordinary,  a 
Junior  Lord  Ordinary  intimated  that 
having  acted  as  counsel  in  the  cause  he 
desii'ed  not  to  exercise  jurisdiction ;  and 
the  Lord  President  transferred  the  cause 
to  another  Lord  Ordinary.  Held  (after 
consultation  with  the  Judges  of  the 
Second  Division)  (1)  that  the  Lord  Presi- 
dent had  power  so  to  transfer  the  cause 
under  sec.  1  of  the  Court  of  Session  Act 
1857  (Distribution  of  Business  Act),  and  (2) 
that  on  I  he  appointment  of  a  new  Junior 
Lord  Ordinary  the  cause  did  not  revert 
to  him  unless  re-transferred.  M'Cardle, 
Petitioner,  p.  282. 

See  Parent  and  Child. 

Admission  of  Liability.    See  Poor. 

Advertisement.    See  Landlord  and  Tenant. 

Agent  and  Client  —  Contract — Company  — 
Law-Agents'  Claims  against  a  New  Com- 
pany Charged  against  the  Original  Firm 
— Contract  between  Company  and  Firm 
— Law-Agent  not  Named  or  Defined  in 
Contract — "Jus  qumsitum  tertio" — TUle 
to  Site.    A  Firm  having  resolved  to  turn 
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tJieir  business  into  a  limited  company, 
instructed  Messrs  W.  &  F.,  law-ageuts, 
to  act  for  them  in  the  matter,  and  a  pre- 
liminary agreement,  declared  only  to  be 
binding  if  adopted  by  the  company,  was 
thereafter  entered  into  between  the  Firm 
and  W.  (of  Messrs  W.  &  F.)  on  behalf  of 
the  proposed  company.  This  agreement, 
vnier  oMa,  provided  that  the  Firm  should 
pay  all  the  expenses  of  the  flotation  up  to 
the  allotment  of  the  shares,  including  a 
commission  to  the  agents  of  the  company. 
After  the  company  was  formed,  a  minute, 
on  the  nairrative  that  the  company  had 
agreed  to  adopt  the  preliminary  agree- 
ment, and  for  that  pnrpose  to  enter  into 
the  present  agreement  in  order  that  the 
terms  of  sale  might  be  binding  on  it,  was 
entered  into  between  the  firm  and  the 
company.  This  minute  gave  the  full 
terms  of  the  sale  and  also  contained  a 
stipulation  that  the  Firm  should  pay  all 
the  preliminary  expenses  up  to  the  allot- 
ment of  shares.  Messrs  W.  &  F.,  who 
were  not  parties  to  or  named  in  either 
agreement,  having  carried  through  the 
wnole  transaction,  raised  an  action 
against  the  partners  of  the  now  dissolved 
Eirm  and  the  Firm  for  payment  of  their 
commission  as  agents  for  the  company, 
which  they  averred  fell  in  terms  of  the 
agreement  to  be  paid  by  them  and  not  by 
the  company.  Held  that  as  Messrs  W. 
&  F.  were  neither  parties  to  the  agree- 
ment nor  properly  defined  therein  thev 
had  no  title  to  sue  thereon.  Welsh  & 
Forbes  v.  Johnstons,  p.  353. 

Agent  and  Client — Company — Flotation — 
Business  Aceoimt  in  connection  with  Flo- 
tation— Cfiarges  for  Promotion— Applic- 
ability^ of  Table  of  Fees— Charges  Properly 
MadeinFonnofaComniission,and  where 
Company  Formed  to  Take  over  Property 
or  Business  the  Charge  against  Promoters 
Inchides  the  Ordinary  Commission 
Chargeable  against  a  Buyer.  Opinion 
per  curiam  that  the  table  of  fees  is  not 
applicable  to  the  business  of  the  pro- 
motion of  a  company,  and  that  such 
business  was  rightly  charged  in  the  form 
of  (1)  the  chai-ge  of  a  commission,  depend- 
ing in  amount  on  the  labour  involved, 
against  the  promoters  of  the  company, 
and  (2)  where  the  company  was  formed 
to  take  over  a  property  or  business,  and 
the  same  agent  carried  through  the  whole 
transaction,  the  charge  against  the  sellers, 
of  the  ordinary  commission  according  to 
scale  chargeable  against  a  seller,  out 
without  any  corresponding  charge  against 
the  company  of  the  ordinary  commission 
chargeable  against  a  buyer,  such  buyer's 
commission  being  covered  by  the  charge 
against  the  promoters.  Welsh  &  Forbes 
V.  Johnston,  p.  363 

Law-Agent    Acting    on    Behalf    of 

Lender — Scope  of  Authority — Borrower  a 
Partner  of  a  Firm  of  Law-Agents  — 
Acceptance  by  Lender's  Agent  of  Obliga- 
tion Granted  by  Borrower  in  his  Firm's 
Name  to  Produce  Deed  Vesting  Security- 
Subjects  in  Borrower.  Held  {per  Lord 
Johnston,  Ordinary)  that  a  law-agent  actr 
ing  on  behalf  of  a  client,  who  was  lend- 


ing money  to  a  member  of  a  firm  of  law- 
agents,  was  not  justified  in  accepting 
tcova  the  borrower,  without  ascertaining 
that  he  had  his  partner's  authority,  an 
obligation  granted  b;^  him  but  in  his 
firms  name  undertaking  to  produce  a 
deed  vesting  in  the  borrower  the  security- 
subjects  which  stood  vested  in  a  third 
party,  and  conseqiiently_  that  the  lender 
could  not  on  the  obligation  recover  from 
the  borrower's  partners.  Walker  v. 
Smith  and  Others,  p.  454. 

Agr'eement.  See  Railway  —  Master  and 
Servant. 

Alien.    See  Justiciary  Cases. 

Aliment.    See  DUiqence. 

All  Parties  not  Called.    See  Process. 

A  llowance  of  Expenses.    See  Expenses. 

AUovMnce  of  Proof  in  Petition.  See  Ar'bi- 
tration. 

Amendment.  See  Election  Late— Justiciary 
Cases. 

Annual  Value.    See  Valuation  Cases. 

Appeal — Appeal  on  Questions  of  Fact — 
Review  b^  House  of  Lords.  Obtirvations 
per  Lord  Chancellor  (Lorebum)  in  a  cajse 
depending  on  review  of  a  finding  in  fact, 
found  by  both  the  Lord  Ordinary  and 
the  Inner  House.  Windram  and  Others 
(Owners  of  "  Buccleuch ")  v.  Robertson 
(Owner  of  "  Kyanite,"),  p.  672. 

See  Expenses  —  Process  —  Jurisdic- 
tion — Bankruptcy — Process  —  Valuation 
Cases — Justiciary  Cases. 

Appeal  for  Expenses.    See  Process. 

AjmeaX  for  Jury  Trial.  See  Process — 
Expenses. 

Appeal  from  Sheriff.    See  Process. 

Appeal  from  Sheriff-Substitute  to  Sheriff. 
See  Jurisdiction. 

Appeal  on  Qusstion  other  than  Value.  See 
Valuation  Cases. 

Appeal  to  Court  of  Session.    See  River. 

Appeal  to  House  of  Lords.    See  Process. 

Application  for  Admission  to  Poor's  Roll, 
See  Poor's  Boll. 

Application  for  Arbitration.  See  JU aster 
and  Servant. 

Application  for  New  TVial.  See  Repara- 
tion. 

Application  for  Reviexo.  See  Master  and 
Servant. 

Application  for  Warrant.  See  Parent  and. 
Child — Process. 

Appointment  of  County  Afsessor.  See 
Local  Government. 

Appointment  of  English  Commissioner. 
See  Witness. 

Appointmsnt  to  Fee.    See  Succession. 

Arbiter.    See  Arbitration. 

Arbitration— Lease— Clause  of  Reference 
—Application  to  Claims  Advanced  after 
Termiruition  of  Lease.  A  mineral  lease 
contained  a  clause  of  reference  of  dis- 
putes between  the  parties  as  to,  inter 
alia,  "the  rights  or  obligations  of  either 
party,  or  in  any  way  in  relation  to  the 
premises."  It  also  stipulated  that  the 
tenant  should  be  bound  "before  the  ex- 
piry or  sooner  termination  hereof  to  fill 
up,  if  desired,  all  pits  and  excavations 
afready  made  or  to  be  made,  and  to 
remove  all  engine  buildings  or  other 
erections  in  so  far  as  the  same  may  be 
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Uieir  own  property,  and  to  clear  away 
or  trench  in  all  tramways,  railways,  and 
heaps  of  rubbish  so  as  to  restore  the 
land  occupied  by  them  and  their  said 
predecessors,  .  .  .  and  to  render  the  same 
arable,  and  as  suitable  and  flit  for  the 
purposes  of  agriculture  or  any  other 
purpose  in  every  respect  as  before  being 
originally  interfered  with."  A  claim 
having  been  made  by  the  landlord,  after 
the  termination  of  the  lease  and  removal 
of  the  tenant,  for  the  fulfilment  of  this 
stipulation,  and  the  tenant  having  denied 
liability,  held  that  the  decision  of  the 
dispute  fell  within  the  reference  clause. 
M'Ooah  V.  Moore,  p.  167. 

ArintTation — Clause  of  Reference — Ct^trwA 
—ConutnuMon — CorUrojct  of  Copartnery 
for  Watchmaking  BtuinetB  —  DivputM 
"in  any  zoay  relating  hereto"  Referred  to 
Arbitration — DisptUe  whether  Proposed 
Additions  Amount  to  a  Different  busi- 
ness Held  to  Fall  under  Clause  of  Refer- 
ence. A  contract  of  copartnery  for  the 
carrying  on  of  a  watchmaker's  and 
jewellers  business  provided,  inter  alia, 
"Any  disputes  that  may  arise  between 
the  partners,  or  between  the  heirs  of  a 
deceasing  partner,  in  any  way  relating 
hereto,  snail  be  referred  to  the  amicable 
decision  of  an  arbiter  to  be  mutually 
chosen,  whose  decision  shall  be  final. 
A  question  having  arisen  as  to  whether 
certain  proposed  additions  to  the  business 
fell  witnin  the  scope  of  a  watchmaker's 
and  jeweller's  business,  for  which  alone 
the  copartnery  existed,  held  that  the 
question  vras  one  relating  to  the  con- 
struction of  the  contract,  and  fell  accord- 
ingly under  the  clause  of  reference.  Muir 
V.  Muirs,  p.  240. 

Seojoe   of  Reference — Extension   by 

Pleadings  —  Bar.  In  an  arbitration 
under  a  reference  clause  referring  any 
question  as  to  the  true  intent  and  mean- 
ing of  a  minute  of  agreement,  parties 
lodged  clainas  which  extended  beyond  the 
limits  of  tfie  clause  of  reference.  The 
arbiter  closed  the  record  and  proposed 
to  allow  a  general  proof  in  order  to 
determine  whether  the  claims  fell  within 
the  reference.  One  of  the  parties  pro- 
tested that  he  should  not  be  compelled 
to  lead  proof  save  to  expiscate  facts 
showing  the  irue  intent  and  meaning 
of  the  agreement.  Held  that  the  scope 
of  the  reference  had  not  been  enlarged 
by  tiie  proceedings  of  parties— i)er  Ixird 
Ih«sident  on  the  ground  that  the  ag^e- 
ntent  of  parties  was  the  basis  of  a 
reference,  and  there  was  no  such  agree- 
ment here  to  an  extended  reference ;  per 
Lord  M'Laren  on  the  ground  that  no 
arbitration  can  be  enlarged  without  the 
consent  of  the  arbiter  as  well  as  that  of 
the  parties,  and  that  had  not  been  given 
here  before  one  of  the  parties  had  resiled; 
per  Lord  Pearson  on  the  ground  that  in 
the  special  circumstances  there  was  still 
-  time  for  the  parties  to  withdraw  from 
an  extended  reference.  Opinions  {per 
Lord  President  and  Lord  M'Laren)  that 
it  is  commonly  on  the  ground  of  bar  that 
a  party  to  a  reference  is  not  allowed  to 


challenge  an  award  which,  while  within 
the  pleadings  in  the  reference,  is  outwith 
the  scope  or  the  reference  clause.  Miller 
&  Soil  V.  Oliver  &  Boyd,  p.  270. 

Arbitration  —  Scope  of  Reference  —  Trv£ 
Intent  and  Meaning  of  Agreement — Aver- 
ment that  Words  in  Agreement  have  not 
Ordinary  but  Special  Meaning  —  Aver- 
ment that  Condition  of  Agreement  though 
Apparently  not  Really  Fulfilled — Alleged 
Fratidulent  Conduct  of  Party  so  as 
to  Fulfil  Condition — "Business  Turn- 
over." A  minute  of  ag^reement  which 
referred  to  an  arbiter  any  questions 
as  to  its  true  intent  and  meaning,  pro- 
vided that  the  purchaser  of  a  business 
should  pay  a  certain  sum  for  the  good- 
will on  the  basis  that  the  seller  should 
introduce  to  him  not  less  than  a  certain 
sum  of  "business  turnover."  The  pur- 
chaser refused  to  pay  the  price  on  the 
ground  that  the  condition  bad  not  been 
fulflUed,  and  maintained  (1)  that  "  busi- 
ness turnover"  meant  a  turnover  of  busi- 
ness on  which  there  was  the  usual  business 
profit,  and  (2)  that  the  seller,  who  under 
the  agreement  was  thereafter  employed 
as  a  manager,  had  accepted  business 
below  current  rates  and  bound  to  result 
in  a  loss,  in  order  to  swell  and  bring  up 
to  the  required  figure  the  turnover.  He 
pleaded  in  defence  to  an  action  that  the 
question  fell  within  the  reference  clause. 
Held  that  the  reference  clause  was  not 
applicable,  because  (1)  the  words  "  busi- 
ness turnover"  must  be  taken  in  their 
ordinary  meaning  aud  left  nothing  to  the 
arbiter  to  decide,  and  (2)  the  averment  of 
the  fraudulent  conduct  of  the  seller  when 
acting  as  manager  did  not  raise  a  ques- 
tion of  "the  true  intent  and  meaning"  of 
the  Hg^reement.  Miller  tc  Son  v.  Oliver 
&  Boyd,  p.  270. 

Arbiter — Disqualification  —  Arbiter 

— Functus  Officio — Previous  Final  Award 
by  Arbiter  Reduced  but  not  on  Ground 
Of  his  Misconduct.  Opinion  per  Lord 
Pearson  (Ordinary)  that  an  arbiter  who 
had  acted  as  arbiter  under  a  clause  of 
reference  in  an  agreement  and  hod  issued 
his  final  award,  which,  together  with  all 
proceedings  since  the  closingof  the  record, 
had  been  reduced,  but  not  on  the  ground 
of  his  misconduct,  was  not  functus  officio 
and  disqualified  from  acting  further. 
Miller  &  Son  v.  Oliver  &  Boyd,  p.  270. 

Process  —  Jurisdiction  —  Petition  to 

Appoint  Arbiter  —  Decision  in  Petition 
of  Questions  of  Fact  and  Law — Allowance 
of  Proof  in  the  Petition — Competency  of 
Proceedings  and  of  a  ReclaiTning  Note- 
Arbitration  (Scotland)  Act  1894  (57  and  68 
Vict.  cap.  13),  sec.  3.  In  a  petition  to 
appoint  an  arbiter  under  section  3  of  the 
Aroitration  (Scotland)  Act  1^  the  Lord 
Ordinary  without  proof  repelled  objec- 
tions that  the  Court  had  no  jurisdiction, 
that  there  was  no  binding  agreement 
between  the  parties,  and  that  the  refer- 
ence clause  relied  on,  viz.,  "any  dispute 
arising  from  this  contract  to  be  settled 
by  arbitration  here  in  the  usual  way," 
was  part  of  the  agreement,  and  allowed 
a  proof   as   to  the  "usual  way."     The 
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respondents,  who  were  English  mer- 
chante,  neither  residing  nor  carrying  on 
business  in  Scotland,  reclaimed,  on  the 
ground  that  the  Lord  Ordinary  had 
exceeded  his  jurisdiction,  such  proceed- 
ings in  the  petition  not  being  in  con- 
templation of  the  statute.  The  peti- 
tioners objected  to  the  competency  ot  the 
reclaiming  note.  BeH  that  in  the  circum- 
stances (1)  the  reclaiming  note  was  compe- 
tent, and  (2)  the  interlocutor  of  the  Lord 
Ordinary  should  be  recalled  and  process 
sisted  until  the  questions  at  issue  between 
thepar  ties  had  been  decided  by  appropriate 
proceedings inacompetentOourt.  Cooper 
&  Company  v.  Jessop  Brothers,  p.  517. 

Arbilratton — Procedure — Plea  Prejudicial 
to  Arbitration  Stated  after  Arbiter  has 
Entered  upon  Arbitration— Convpetency 
— Agricultural  Holdings  (Scatkmid)  Acta 
1883  and  1900  (46  and  47  Viet.  c.  62,  63 
and  64  Vict.  c.  50).  In  an  arbitration 
under  the  Agricultural  Holdings  (Scot- 
land) Acts  18%  and  1000,  the  proprietrix, 
after  the  arbiter  who  had  oeen  nomi- 
nated by  the  Board  of  Agriculture  had 
entered  upon  the  arbitration  and  con- 
sidered the  claim  and  counter-claim 
stated,  desired  to  withdraw  her  counter- 
claim. The  arbiter  being  in  doubt  as 
to  whether  she  could  competently  do 
so,  framed  a  case  to  the  Sheriff-Sub- 
stitute under  rule  9  of  Schedule  II  of 
the  Agrici]ltural  Holdings  (Scotland)  Act 
1000  asking  his  opinion  on  the  matter. 
Thereupon  on  the  crave  of  the  proprietrix 
certain  questions  equivalent  to  pleas  pre- 
judicial to  the  arbitration  were  added. 
These  had  not  been  raised  in  the  pleadings 
before  the  .arbiter,  although  objections  to 
a  similar  effect  had  been  stated  to  the 
nomination  ot  an  arbiter.  Objection  was 
taken  to  the  competency  of  the  questions 
at  that  stage  of  the  case,  the  proper  and 
only  remedy  having  been,  as  maintained, 
to  have  interdicted  the  arbiter  from  pro- 
ceeding. Held  that  the  questions  could 
competently  be  considered.  Observations 
{per  the  Lord  President)  as  to  rules  of 
pleading  in  arbitrations.  Milne  (Christi- 
son's  Trustee)  v.  Callender-Brodie,  p.  701. 

See  Witness  —  Master  and  Servant. 

Arbitration  at  Instance  of  Workman.  See 
Master  and  Servarvt. 

Arbitration  Clause.  See  Contract— Process. 

ArTrears  of  Aliment.    See  Diligence. 

Arrest.    See  Reparation. 

Arrestments— Vebt  Due  by  Company  in 
Liquidation — Proper  Method  of  Arresting 
— Arrestm.e7it  in  Hands  of  Liquidator  as 
Individual  Ineffectual.  An  arrestment 
"in  the  hands  of  you.  A,  accountant, 
Glasgow,"  of  "the  sum  of  .  .  .  due  and 
addeoted  by  you  to  B  .  .  .  "  the  schedule 
of  arrestment  in  no  way  indicating  that 
the  debt  was  due  by  A  in  any  other  than 
a  private  capacity,  held  ineffectual  to 
attach  a  sum  to  wnich  A  as  liquidator  of 
a  limited  company  had  ranked  B  in 
respect  of  a  debt  due  by  the  company  to 
him.  Per  Lord  Stormonth  Darling— "The 
proper  way  to  arrest  the  funds  of  a 
company  in  liquidation  is  to  arrest  the 
debt  as  due  by  the  company  itself  and 


the  liquidator  as  such."  Baird  (Liquidator 
of  David  Gillies  &  Sons,  Limited)  v.  Gillies 
and  Others,  p.  322. 

Articles  of  Association.    See  Company. 

Assessment.  See  Public  Health—Valuation 
Acts. 

Assessment  of  Compensation.    See  Process. 

Assignation  —  Company  —  Bankruptcy  — 
Assignation  of  Uncalled  Capitat^—Inti- 
matton  of  Assignation  —  Statement  by 
Committee  of  Management  Made  at 
General  Meeting  that  Uncalled  Capital 
had  been  Assigned  in  Security— Suffi- 
ciency of  Intimation-Club.  A  club  in- 
corporated under  the  Companies  Acts 
assigned  in  security  the  uncalled  capital 
on  its  shares,  issued  and  to  be  issued. 
A  statement  that  this  had  been  done, 
contained  in  a  report  by  the  committee  of 
management,  was  read  by  the  secretary 
at  a  general  meeting  of  the  club,  but 
no  other  intimation  was  given.  The  club 
having  thereafter  ^one  into  voluntary 
liquidation,  the  assignee  claimed  a  pre- 
ference quoad  the  capital  assigned.  Held 
that  the  assignation  had  not  been  validly 
completed,  and  that  no  preference  bad 
been  thereby  constituted  in  the  assignee. 
Smith  (Liquidator  of  the  Union  Club, 
Limited)  v.  Edinburgh  Life  Assurance 
Company,  p.  801. 

Assignaiion  tn  Trust.    See  Succession. 

Assignation  of  Decree.     See  Process. 

Assignation  of  Uncalled  Capital.  See 
Assignation. 

Assignee  Sisted  as  Pursuer  along  with 
Original  Pursuer.    See  Process. 

Averment.    See  Arbitratioii — Beduction. 

Averment  of  English  Law.  See  Interna- 
tional Law. 

Averment  of  Misconduct.    See  Reparation. 

Bankruptcy  —  Sequestration  —  Beneflciuin 
Competentias  —  Working  Tools  —  Im.ple- 
menis  of  Livelihood— Tools  of  a  Pnwtiaer 
of  Dentistry— Bankruptcy  {Scotland)  Aet 
1856  (19  and  20  Vict.  cap.  .79),  sec.  102— 
Relevancy.  A,  who  practised  dentistry, 
brought  an  action  against  the  trustee 
on  his  sequestrated  estate,  in  which  he 
prayed  the  Court  to  interdict  the  de- 
fender from  selling,  removing,  or  other- 
wise interfering  with  certain  articles. 
Pursuer  averred  that  the  articles  in 
question  were  absolutely  necessary  and 
essential  for  his  carrying  on  the  business 
of  dentist,  and  so  earning  his  livelihood, 
and  pleaded  that  these  tu^icles  in  conse- 
quence remained  his  property,  and  did 
not  fall  under  the  8e<^uestration.  Held 
that  the  rule  exempting  working  tools 
from  being  attachable  for  debt  was  not 
necessarily  confined  to  labouring  men, 
and  proof  allowed.  Observed  that  where 
"a  dentist  does  his  whole  work  himself 
with  his  own  hands,  the  tools  and  imple- 
ments he  so  uses  are,  then,  the  tools  and 
implements  of  his  trade."  Macpherson  v. 
Drummond(Macpherson's  Trustee),  p.  102. 

Election  of  Trustee— Appeal — Com- 
petency—Error of  Sheriff  in  Dedticting 
Amount  of  a  Vote  which  in  Fact  had 
not  been  Given — Bankruptcy  (Scotland) 
Act  1856  (19  and  20  Vict.  c.  TO),  sec.  71.    At 
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a  meeting  of  creditors  for  the  election 
of  a  trustee  in  a  sequestration  objection 
was  taken  to  a  number  of  votes  for  one 
of  the  two  candidates  on  a  ground  which 
the  Sheriff  subsequently  upheld.  The 
Sheriff,  misled  by  the  parties  themselves, 
in  giving  effect  to  his  judgment  dis- 
allowed the  vote  of  a  creditor  who, 
according  to  the  minute  of  the  meeting, 
had  in  fact  not  voted,  and  deducted  the 
amount  of  it  from  the  candidate's  total. 
By  doing  so  the  Sheriff  was  led  to  de- 
clare the  wrong  candidate  in  a  majority 
and  trustee.  The  unsuccessful  candidate 
brought  an  appeal.  Held  that  the  appeal 
was  incompetent  inasmuch  as  the  Sheriff 
had  exercised  his  jurisdiction  and  his 
decision  was,  under  section  71  of  the 
Bankruptcy  (Scotland)  Act  1856,  final. 
Farq-uharsom  v.  SiUherland,  June  16, 
1888, 15  B.  750, 25  S.L..R.  b73,  diatinguiahed. 
Yeaman  v.  Little,  p.  504. 

Bankruptcy — Sequestration—  Gazette  Notice 
— Clenccu  Error— Date — Nohile  Officium — 
BaTikruptcy(Scotland)  Act  1856  (19  and.  20 
Vict.  cap.  79),  sec.  48,  and  Schedtile  {B). 
A  notice  of  sequestration  in  the  form  of 
Schedule  B  of  the  Bankruptcy  (Scotland) 
Act  1866  was  inserted  in  the  Edinburgh 
Gazette  of  5th  June  1006,  but  owing  to  a 
clerical  error  the  date  of  the  deliverance 
was  stated  to  be  5th  June  instead  of  9th 
May.  The  corresponding  notice  in  the 
London  Gazette  was  correct.  The  Sheriff 
having  difficulty  in  confirming  theelection 
of  the  trustee,  a  petition  was  presented 
on  2^x1  June  1906  by  the  agent  in  the 
sequestration  craving  the  Court  to  autho- 
rise the  insertion  of  a  correct  notice. 
The  CJourt  authorised  the  petitioner  to 
insert  a  notice  setting  forth  the  error  and 
correct  date,  and  authorised  the  Sheriff 
upon  proof  of  such  notice  having  been 
duly  inserted  to  confirm  the  election  of 
trustee  and  commissioner  as  if  the  date 
of  the  first  deliverance  had  been  correctly 
notified.     Murray,  Petitioner,  p.  686 

See  Contract — Assignation. 

Bar  —  Mora  —  Contributonry  Negligence  — 
Obligation  by  Partner  in  Name  of  Firm 
— Fravud  of  Partner — Delay  in  Enforcing 
Obligation.  A  member  of  a  firm  of  law- 
agents  borrowing  money  for  his  own  use 
granted  an  obligation  in  his  firm's  name 
undertaking  to  produce  a  deed  vesting 
in  himself  the  security-subjects  which 
stood  vested  in  a  third  party.  The  lender's 
agent  accepted  the  obligation,  but  no 
steps  were  taken  to  enforce  it.  Nine 
years  later  the  lender  sought,  on  the 
obligation,  to  recover  from  the  partners 
of  the  borrower's  dissolved  firm.  Held 
iper  Lord  Johnston,  Oi-dinary)  that  the 
lender  could  not  recover  from  the  partners 
other  than  the  borrower  inasmuch  as  her 
agent  bad  contributed  to  the  loss  in  not 
seeing  that  the  obligation  was  fulfilled. 
Walker  v.  Smith  and  Others,  p.  454. 

See  Arbitration. 

Bearer  Cheque.    See  Payment. 
Betting.    See  Justiciary  Cases. 
Bill  o/Eaxeptione.    See  Eaypenees. 
BUI  of  Exchange— Forgery— Adoption— 
Silence  as  a  Personal  Bar  to  Disclaiming 


lAdbUity—Oeneral  Right  of  Persons  Be- 
ceiving  Letters  regarding  Matters  with 
which  not  Concerned.  A  person  whose 
name  had  been  forged  to  a  bill,  of  the 
existence  of  which  he  was  ignorant,  hteld 
not  to  have  incurred  any  legal  obligation 
towards  the  holder,  by  adoption  of  his 
signature  or  otherwise,  because  of  the 
fact  that  he  had  not  repudiated  a  number 
of  former  bills,  bearing  the  same  forced 
signature,  in  answer  to  past-due  notices 
requesting  him  to  have  them  retired,  even 
on  the  assumption  that  he  fully  under- 
stood the  import  of  the  notices  he  received. 
Observed  by  Lord  Ardwall,  expressly 
approved  by  the  Lord  Justice-Clerk  and 
librd  Stormonth  Darling — "  I  consider  it 
to  be  the  right  of  every  person  who  re- 
ceives a  letter  or  other  document  regard- 
ing a  matter  in  which  he  has  no  concern, 
to  destroy  that  document  at  once  and 
take  no  further  notice  of  it,  and  to  coun- 
tenance anjr  other  doctrine  might,  I  think, 
be  productive  of  most  mischievous  results, 
ana  might  put  honest  people  to  a  vast 
amount  of  annoyance,  trouble,  and  ex- 
pense." The  British  Linen  Company  v. 
Cowan,  p.  512. 

Bona  Fides.    See  Local  Authority. 

Bond.  Granted  by  Heir  of  Email.  See 
Revenue. 

Borough  Occupation  Franchise.  See  Elec- 
tion Law. 

Borrower.    See  Agent  and  Client. 

Bounding  Title.    See  Title  to  Heritage. 

Breach  of  Contract.  See  Contract — Land- 
lord and  Tenant. 

Breach  of  Interdict,    See  Jurisdiction. 

Break  in  Lease.    See  Valuation  Cases. 

Bridge.    See  Railway^ — Road. 

"  Bu/dding  "  —  Meaning  of  —  Prohibition 
against  "  Buildings  in  Act  of  Parlia- 
ment for  Preservation  of  Open  Spaces- 
Screen —  What  ConstUutes a  "Building" 
Depends  upon  Context.  Certain  Acts  of 
Parliament  whose  object  was,  inter  alia, 
to  preserve  open  spaces  for  purposes  of 
recreation  prohibited  the  erection  of 
"buildings"  upon  such  open  spaces. 
Held  that  a  screen  erected  with  the 
object  of  preventing  an  adjoining  owner 
from  acquiring  a  prescriptive  right  to  the 
access  of  light  over  such  an  open  space 
was  not  a  "  building."  Per  the  Lord 
Chancellor  (Halsbury)  —  "A  screen  or 
some  erection  of  that  nature  might  be 
considered  a  '  building'  with  reference  to 
some  covenants,  and  might  not  be  con- 
sidered a  'building'  with  reference  to 
others.  The  subject-matter  to  be  dealt 
with  and  the  subject  to  which  the  cove- 
nant is  supposed  to  be  applied  are  all  to 
be  looked  at  to  see  what  the  word 
'building'  means  in  relation  to  that 
particular  subject-matter."  Judgment 
of  the  Court  of  Appeal  reversed.  Mayor 
and  Borough  Council  of  Paddington  and 
Anotheri;.  Attorney-General  and  Another, 
p.  666. 

See  Election  Law— Road. 

Building  Regulations.    See  Burgh. 

Buildinq  Restriction.  See  Superior  and 
Vassal^  Property . 

BiUlding  Site.    See  Superior  and  Vassal, 
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Building  Society.  See  Company — Process. 
Buryh—Dean  of  Guild— Building  Regular 
tiwna— Height  of  Buildings— Sule  Street 
—  Edinburgh  Municipal  and  Police 
{Amendment)  Act  18dl(fiand&  Vict.  cap. 
cxxxm),  sec.  44  —  Edxriburgh  Improve- 
ment and  Municipal  and  Police  {Amend- 
ment) Act  1803  (66  and  57  Vict.  cap.  cliv), 
see.  34,  sub-see.  b— Edinburgh  Improve- 
ment and  Tramways  Act  \9»Kli  and  00 
Vict.  cap.  ccjcaeiv),  sec.  87  l^\— Edinburgh 
Corporation  Act  IfiOO  (63  and  84  Vict.  cap. 
coBaxdU),  sec.  80.  The  Edinburgh  Muni- 
cipal and  Police  (Amendment)  Act  1891, 
by  section  44,  subsequently  amended  by 
later  Acts,  provides  that  the  sanction  of 
the  Magistrates  and  Council  is  required 
before  buildings  in  any  existing  street  or 
court,  be  increased  in  height  beyond 
certain  limits.  The  EUinbuivh  Improve- 
ment and  Municipal  and  Police  (Amend- 
ment) Act  1883,  section  3i  (5),  adds  this 
Eroviso  —  "  Provided  further  that  the 
eight  of  houses  or  buildings  which  are 
'  in  or  which  abut  on  any  lane  or  side  or 
back  street  shall  not,  to  the  extent  of  40 
feet  backward  from  such  lane  or  side  or 
back  street,  measured  from  the  face  of 
the  wall  of  such  houses  or  buildings, 
exceed  the  height  of  one  and  a-half  times 
the  width  of  the  lane  or  side  or  back 
street,  unless  otherwise  sanctioned  by 
the  Magistrates  and  Council."  The  Pto- 
vost.  Magistrates,  and  Council  of  the 
City  of  Edinburgh  opposed  the  granting 
of  a  warrant  to  erect  buildings  50  feet 
high  in  a  street  which,  being  only  120 
feet  long,  formed  a  cul  de  sac  and  was  40 
feet  wide,  on  the  ground  that  their  sanc- 
tion (which  they  had  refused)  was  neces- 
sary for  building  to  a  height  exceeding 
the  width  of  the  street.  Held  that  the 
street  was  a  side  street  within  the  mean- 
ing of  section  34,  sub-section  5,  of  the 
Edinburgh  Improvement  and  Municipal 
and  Police  (Amendment)  Act  1893,  and 
that  the  sanction  of  the  Magistrates  was 
not  required.  Ireland  v.  The  Lord  Pro- 
vost, Magistrates,  and  Council  of  the 
City  of  Edinburgh,  p.  4. 

Police-Burgh— Town   Council — .46- 

sence  of  Qtiorum  through  Resignation 
of  Councillors- Petition  by  Tovm-Clerk 
— Procedure — Town  CvwncHs  {Scotland) 
Act  1900  (63  and  64  Vict.  cap.  49),  «ec8.  96, 
38.  58,  61,  66,  71,  OTid  113 -Burgh  Police 
Scotland)  Act  1892  (56  and  56  Vict.  cap. 
Bo),- sees.  17,  25,  and  26.  A  police  burgh 
was  governed  by  a  town  council  consist- 
ing of  nine  councillors,  including  a  pro- 
vost and  two  bailies.  In  Novemoer  1905 
there  fell  to  be  elected  four  councillors, 
but  no  nominations  being  lodged,  no 
election  took  place.  Thereafter  three  of 
the  remaining  Ave  councillors  intimated 
their  intention  to  resign,  with  the  result 
of  leaving,  vihen  their  intention  should 
be  given  effect  to,  no  quorum  of  the 
council,  which  under  sec.  71  of  the  Town 
Councils  (Scotland)  Act  1900  consisted  of 
three.  Attempts  were  made  to  hold  a 
meeting  of  the  council,  but  the  councillors 
who  had  intimated  their  resignation 
refused  to  attend,  and  the  business  of  the 


burgh  was  in  consequence  brought  to  a, 
standstill.    The  town-clerk  presented  this 
application,  in  which  he  craved  the  Court 
eitner  (1)  to  appoint  a  special  election  of 
seven  councillor  to  be  held  in  manner 
provided  by  the  Town  Councils  (Scotland) 
Act  IflOO,  sec.  36,  or  {2)  alternatively  to 
declare  that   the  burgn   was  without   a 
lepil  council,  and  to  remit  to  the  Sheriff 
of  the  county  to  proceed  with  an  election 
in  the  manner  provided  by  the  Bunrb 
Police  (Scotland)  Act  1882,  sees.  25  and  2B, 
and  by  the  Town  Councils  (Scotland)  Act 
1900.^    The  Court  appointed,  hoc  statu,  a 
special  election  of  seven  councillors  to  be 
held.    Tait  (Town-Clerk  of  Moffat),  Peti- 
tioner, p.  95. 
Burgh— Common  Oood^Adminisiration — 
Proposal  by  Toum  Council  to  Pay  Out  of 
Common   Good   Eicpenaes  of  Opposing 
Parliamentary  BiO—TUle  of  Burgess  to 
Object— Burgh  Police  {Scotland)  Act  1908 
(3  Ed.  VII,  c.  33);  Town  CounciU  {Scot- 
tarui)  Act  1900  (63  and  64  Viet.  c.  49);  Local 
Government  {Scotland)  Act  1889  (52  and 
53  Vict.  c.  50);  Municipal  Corporatuma 
{Borough   Funds)  Act  1872  (36  and  96 
Vict.  c.  91).    The  common  good  of  a  royal 
burgh  being  corporate  property  falls  as 
such  to  be  administered  by  the  town  coun- 
cil as  the  executive  of  the  corporation, 
and  having  been  originally  derived  from 
the  Crown,  the  title  to  complain  of  any 
misapplication  of  it  is  vested  exclusively 
in   the   Crown,  and   no  action   at  law 
directed  against  the  council's  admin  istra^ 
tion  is  competent  at  the  instance  of  any 
individual  burgess  or  burgesses  (unless  he 
or  they  can  allege  a  patrimonial  interest 
distinct   from   his  or   their  interest   as 
members  of  the  community)  except  in  so 
far  as  certain  limited  rights  of  interven- 
tion   have    been    conferred     by    various 
statutes  now  consolidat«d  in  the  Town 
Councils   (Scotland)  Act   1900.      In  par- 
ticular, the  Burgh  Police  (Scotland)  Act 
1908,   the  Local    Government   (Scotland) 
Act    1888,    the    Municipal    Corporations 
(Borough  Funds)  Act  1872,  do  not  afTect 
the   law  which   regulates   the  right   of 
burghs  to  deal  with  the  common  good 
or  the  manner  of  their  doing  so.     An 
individual  burgess  held  not  entitled   to 
object  to  a  town  council  defraying  the 
expense  of  opposing  a  bill  in  Parliament 
out  of  the  "common  good."    Mollison  v. 
Magistrates  of  Inverury,  December  14 
1820,  P.C.,  followed.     Conn  v.  Butvh  of 
Renfrew,  p.  684. 
— — —  Municipal   Corporations  {Borouah 
Funds)  Act  1872  (35  and  86  Viet  cap.  91) 
The  question  of  the  applicability  of  the 
above  Act   to  Scotland  raised   but  not 
decided.     Conn  v.   Burgh  of  Renfrew, 
p.  864. 

Dean  of  Ouild—"CouH  Open  and 

Accessible  to  the  Public"  —  Edinburgh 
Municipal  and  Police  Act  1879  (42  and  43 
Vict.  cap.  cxxxii),  sec.  5  — Edinburgh 
Municipal  and  Police  {Amendment)  Act 
1891  (54  and  55  Viet.  cap.  coece.wi),  sec.  40. 
A  peitioner  sought  a  warrant  to  erect  a 
tenement  on  the  back  part  of  the  back- 
green  of  a  semi-detached  villa.    The  only 
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access  to  the  tenement  was  to  be  through 
the  remaining   {Mtrt  of  the  back-g^reen, 
and  through  a  passage  leading  therefrom, 
along  one  side  of  the  villa,  to  the  public 
street.    Held  (aff.  the  Dean  of  Guild)  that 
the  court  which  would  be  formed  out  of 
the  remaiuder  of  the  back-green  after  the 
erection  of  the  tenement,  would  not  be 
"  open  and  accessible  to  the  public,"  and 
so  would  not  be  a  court  as  denned  in  sec. 
5  of  the  Etdinbui-gh  Municipal  and  Police 
Act  1879,  and  accordingly  that  the  pro- 
visions of  sec.  40  of  the  Gain  burgh  Muni- 
cipal and   Police  (Amendment)  Act  1891, 
requiring   the  submission    of   plans  and 
sections  of  new  courts,  did   not  apply. 
M'Arthur  v.  Magistrates  of  Edinburgh  p. 
727. 
Burgh—Dean  ofGuUd— "Tenement"— Edin- 
burgh   Mimxcvpal  and  Police  (Amend- 
meni)  Act   1891    (64   and  56    Viet.  cap. 
exxxvi),  sec.  60 — Edinburgh  Impriyuement 
and  Mu-nicipal  and  Police  {Amendment) 
Act  1803  (56  and  57   Vict.  cap.  cliv),  see. 
31,  nibsec.   7  —  Edinburgh   Corporation 
Act  1900  (63  and  64   Vict.  cap.  cxxasiii), 
sec.  80.      The  Edinburgh  Municipal  and 
Police  (Amendment)  Act  1891,  sec.  50,  as 
amended  by  the  Eklinburgh  Improvement 
and  Municipal  and  Police  (Amendment) 
Act  1893,  sec.  34,  sub-sec.  7,  and  the  Edin- 
burgh   Corporation    Act    1900,    sec.    80, 
r^ulates  tne  open  space  required  to  be 
attached  to  houses,  and,  inter  alia,  pi-o- 
vides  that  "  in  the  case  of  houses  in  tene- 
ments intended  to  be  occupied  or  used  as 
flats   or    separate  dwellings,"  any  open 
space  in  front  is  not  to  be  reckoned  as 
part  of  the  open  space  required.    A  semi- 
detached villa  was  by  a  horizontal  parti- 
tion  divided    into  two  dwelling-houses, 
each  having  its  separate  entrance.     Held 
that  it  was  not  a  nouse  "in  tenements," 
and   accordingly   that  in  reckoning  the 
open  space  required,  the  open  space  in 
front   was    to    be    taken    into   account. 
Opinion  per  the  Lord  Justice-Clerk  that, 
"speaking  generally,  the  word '  tenement' 
is  used  to  describe  a  building  containing 
a  number  of  dwelling-houses  within  four 
walls,  all  or  a  number  of  them  having 
a    common     access     from    the    street. 
M'Arthur  v.  Magistrates  of  Edinburgh, 
p.  727. 

■Dean  of  OuHd  —  Building  Regula- 


tions— Open  Space  "  Uaed  Eocclusively  in 
Connectxon  xoith  "  House  —  Edinburgh 
Municipal  and  Police  (Amendment)  Act 
1891  (54  and  66  Vict.  cap.  caxjcsovi),  sec.  50 
—  Edinburgh  Improvement  and  Muni- 
cipal and  Police  (Amendment)  Act  1893 
(oo  and  oj  Vict.  cap.  cliv.),  sec.  34,  sub- 
sec.  7 — Edinburgh  Corporation  Act  1900 
(K  and  64  Vict.  cap.  caxcxiii),  sec.  80. 
The  Eldinburgh  Municipal  and  Police 
(Amendment)  Act  1891,  sec.  50,  as  amended 
by  the  Eldinburgh  Improvement  and 
Municipal  and  Police  (Amendment)  Act 
1898,  sec.  34,  sub-sec.  7,  and  by  the  Edin- 
burgh Corporation  Act  1900,  sec.  80, 
provides  that  the  requisite  open  space 
attached  to  houses  shall  be  "pertaining 
to  and  used  exclusively  in  connection 
with"  sach  houses.  A  petitioner  sought 
b 


a  warrant  to  erect  a  tenement  on  the 
back  part  of  the  back-green  of  a  semi- 
detached villa.  Access  to  the  tenement 
from  the  street  was  to  be  obtained 
through  a  passage  at  one  side  of  the  villa, 
and  through  the  remaining  part  of  the 
back-green.  Held  Reversing  the  Dean  of 
Guild)  that  the  petitioner  was  not  bound 
to  erect  a  fence  in  continuation  of  the 
sidewall  of  the  villa  so  as  to  separate  the 
passage  to  the  new  tenement  from  the 
oack-green  to  be  used  exclusively  in  con- 
nection witl)  the  villa.  M'Arthur  v. 
Magistrates  of  Edinburgh,  p.  727. 

Burgh.  See  Justiciary  Cases  —  Public 
Health—Property— Road. 

Burgh  Franchxse.    See  Elections  Law. 

Burgh  Represented  on  County  Council. 
See  Local  Oovemment. 

Bursary  —  University  —  Povoer  to  Award 
Bursaries  —  University  Court  —  Senatus 
Academicus —  Universvties  (Scotland)  Act 
1889  (52  aTul  53  Vict.  cap.  65),  sees.  6  (1)  (2) 
and  7(1)-  The  Universities  (Scotland) 
Act  1889,  section  6,  provides — ''The  Uni- 
versity Court,  in  addition  to  the  powers 
conferred  upon  it  by  the  Universities 
(Scotland)  Act  1858,  shall .  .  .  have  power 
(1)  to  administer  and  manage  the  whole 
revenue  and  property  of  the  University 
.  .  .  including  funds  mortified  fox*  bur- 
saries and  other  purposes."  Sec.  7 — 
"The  Senatus  Academicus  shall  continue 
to  possess  and  exercise  the  powers  hither- 
to possessed  by  it,  so  far  as  they  are  not 
modified  or  altered  by  the  Universities 
(Scotland)  Act  1858,  or  by  this  Act,  and 
shall  have  power  (1)  to  regulate  and 
superintend  the  teaching  and  discipline 
of  the  University.  .  .  ."  The  University 
Court  of  a  University  having  presented 
a  scheme  for  the  administration  of  a 
bursary  fund,  held  that  while  it  was 
right  that  the  views  of  the  Senatus 
Academicus  should  be  heard  in  the 
adjustment  of  the  scheme,  the  power  of 
appointment  to  bursaries  lay  by  statute 
in  the  hands  of  the  University  Court. 
Aberdeen  University  Court  v.  Aberdeen 
University  Senatus  Academicus,  p.  74S. 

Business  Account.    See  Agent  and  Client. 

Bye-Law.    See  Statute. 

Castuilty.  See  Superior  and  Vassal. 
CawHon  for  Expenses.  See  Process. 
CerUficaie  not  Delivered   to   Client.     See 

Contract. 
Change  of  Domicile.    See  Dom,icile. 
Citatton.    See  Jurisdiction — Process — Title 

to  Heritage. 
Civil  or  Criminal.    See  Justicary  Cases. 
Claim.    See  Election  Law — Patent. 
Claim  and  Declaration.    See  Election  Law. 
Claim  for  Compensation.    See  Master  and 

Servant. 
Claim  on  Sum  Recovered  by  Trustee.    See 

Contract. 
Clause  of  Exclusion.    See  Succession. 
Clause  of  Reference.    See  Arbitration. 
Clause  of  Waiver.    See  Company. 
Clerical   Error.      See   Justiciary   Cases — 

Bankiniptcy. 
Clerk  of  Court  Giving  Evidence  qua  Depute 

r<wm  Clerk,    See  Justiciary  Cases. 
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Chtb — Social  Club — Liability  of  Members 
and  of  Committee-men—  Goods  Purchased 
on  Credii  by  Clubmaster  on  Instructions 
of  Committee  —  Liability  Jointly  and 
Severally  of  Committee.  Held  per  Lord 
Pearson  (1)  that  the  ordinary  members 
of  a  social  club,  in  the  absence  of  special 
circumstances,  ai«  not  liable  for  goods 
supplied  to  the  club  on  the  orders  of  the 
clubmaster ;  but  (2)  that  the  members  of 
the  committee,  which  passed  the  accounts 
for  payment  in  ordinary  course,  and 
whose  members  had  general  knowledge 
that  the  supplies  necessary  for  the  club's 
existence  were  being  gfiven  by  the  parti- 
cular tradesman,  were  liable ;  and  (3)  that 
such  liability  was  not  pro  rata  but  joint 
and  several.  Thomson  &  Gillespie  v.  The 
Victoria  Eighty  Club,  p.  628. 

Club.    See  AssimuUion. 

Collision.    See  Ship — Eoopenaea. 

Common  Employm.ent.    Bee  Reparation. 

CoTnmon  Oood.    See  Bwrgh. 

Comm,on  Passage.    See  Justiciary  Cases. 

Company — Building  Society—  Winding-up 
— lAst  of  Conlrwutories — Forfeiiure  of 
Shares  tn  case  of  Failure  to  Pay  Instal- 
ments— Automalio  Forfeiture  of  Shares 
Entitling  a  Member  who  had  Failed  to 
Payi  Instalments  to  h/ive  his  Name  Re- 
moved from  the  List  of  Contributories. 
The  rules  of  a  building  society  provided, 
inter  alia,  as  follows — "  16.  Every  mem- 
ber failing  to  pay  his  monthly  instal- 
ments shall  be  fined  a  penny  per  share 
for  every  month  such  instalments  are  in 
arrears,  and  such  fines  may  be  liquidated 
from  the  first  monies  paid  in  by  the 
defaulter,  or  deducted  from  the  amount 
already  paid  in  by  him,  and,  so  soon  as 
the  fines  shall  amount  to  the  sum  at  his 
credit,  the  amount  thereof  shall  then  be 
forfeited  to  the  society,  and  be  carried  to 
the  contingent  fund,  and  the  member 
shall  thereafter  cease  to  have  an  interest 
in  the  society.  .  .  ."  This  rule  also  made 
provision  for  intimation  to  a  member  who 

•  was  in  arrear.  An  order  having  been 
pronounced  for  the  winding  up  of  the 
society,  the  liquidator  presented  a  note 
for  settlement  of  the  list  of  contribu- 
tories. C  objected  to  his  name  being 
g laced  on  the  list  on  the  ground  that  he 
ad  several  yeai's  before  ceased  to  be  a 
member  of  the  society.  It  was  admitted 
that  the  instalments  paid  by  C  in  respect 
of  shares  were  10s.  in  all ;  that  if  rule  16 
operated  automatically,  the  amount  of 
lOs.  standing  at  the  credit  of  C  would 
have  been  extinguished  by  fines  in  1882; 
and  that  no  intimation  had  at  any  time 
been  gfiven  to  C  that  he  wsta  in  arrear. 
Held  ^ff.  the  interlocutor  of  Lord  John- 
ston, Ordinary)  that  rule  16  automatically 
operated  a  forfeiture  of  shares ;  that  C 
had  accordingly  ceased  to  be  a  member 
of  the  society  in  1882 ;  and  therefore  that 
his  name  fell  to  be  removed  from  the  list 
of  contributories.  Moore  v.  Raujlins, 
1850,  6  C.B.  (N.S.)  289,  distinguished. 
Cuthbertson  v.  Maxtone  Graham  (Liqui- 
dator of  Irvine  and  Fullarton  Property 
Investment  and  Building  Society),  p.  17. 


Company — Articles  of  Association — Con- 
struction —  Rearrangement    of    Capital 

—  Powers  of  Directors  —  Payments  to 
Reserve  Fund  —  Detriment  of  Prefer- 
ence Shareholders.  The  directors  of  a 
company,  whose  capital  consisted  of 
preference  shares  entitled  to  a  cumula- 
tive preferential  dividend  as  well  as  ordi- 
nary shares,  had  power  under  the  original 
articles  of  association  to  apply  out  of 
the  profits,  before  recommending  any 
dividend,  such  sum  as  they  thought  pro- 

-  per  to  reserve  fund.  On  a  rearrange- 
ment of  the  capital,  whereby  the  ordi- 
nary shares  were  divided  into  preferred 
ordinary  and  deferred  ordinary,  the  pre- 

.  ference  shareholders  received  under  cer- 
tain new  and  additional  articles  of  associ- 
ation, a  right  to,  inter  alia,  an  additional 
non-cumulative  dividend  of  1  per  cent,  if 
the  profits  were  sufficient  to  meet  certain 
other  interests  to  which  they  were  post- 
poned quoad  this  increase  of  dividend. 
In  1904  the  profits  were  sufficient  to  pro- 
vide for  these  prior  interests  and  to  leave 
a  surplus  of  £2884,  Os.  6d.  The  directors, 
however,  proposed  to  apply  to  reserve 
fund  £2S0U,  the  exact  amount  re<}uired  to 
pay  the  additional  non-cumulative  I  per 
cent,  to  the  preference  shareholders.  In 
a  question  with  the  preference  share- 
holders as  to  the  construction  of  the 
articles  of  association,  held  that  the  new 
articles  of  association  giving  the  prefer- 
ence shareholders  the  increase  of  dividend 
did  not  derogate  from  the  directors' 
power  under  the  original  articles  to  apply 
profits  to  reserve,  and  that  the  directors 
were  entitled  so  to  apply  this  sum,  al- 
though thereby  the  preference  share- 
holders were  deprived  of  their  additional 
1  per  cent,  of  dividend.  Wemyss  Col- 
lieries Trust,  Limited  v.  Melville  and 
Others,  p.  98. 

Staiute— Winding-up— Grounds  for 

—  Construction  of  General  Words  in 
Separate  Sub-sectutn  of  Act  —  Ejusdem 
Generis  —  "  Just  and  Equitable  '  Com- 
panies Act  1882  (25  and  26  Vict.  cap.  80), 
sec.  79,  sub-sec.  5.  Section  79  of  the  Com- 
panies Act  1862  enacts— "A  company 
under  this  Act  may  be  wound  up  by  the 
Court  as  hereinafter  defined  under  the 
following  circumstances,  that  is  to  say, 
(1)  whenever  the  company  has  passed  a 
special  resolution  requiring  the  company 
to  be  wound  up  by  the  Court ;  (2)  when- 
ever the  company  does  not  commence  its 
business  within  a  year  of  its  incorporation 
or  suspends  its  business  for  the  space  of  a 
whole  year;  (3)  whenever  the  members 
are  reduced  in  number  to  less  than  seven  ; 
(4)  whenever  the  company  is  unable  to 
pay  its  debts ;  (5)  whenever  the  Court  is 
of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  up." 
Held  that  sub-section  (5)  was  a  substan- 
tive enactment  to  which  effect  would  be 
given  although  the  conditions^  present 
might  not  be  ejusdem  generis  with  those 
enumerated  in  sub-sees.  (1),  (2),  (3),  and 
(4)  of  that  section.  Observations  (per 
Lord  M'Liaren)a8  to  when  in  the  construc- 
tion of  a  statute  general  words  are  to  be 
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confined  to  things  ejusdem  generis  with 
those  enumerated.  Symingtons,  Peti- 
tioners, p.  157. 
Conmany  —  Winding  -  up — Cfrounds  for — 
"Juat  and  Equitable  —Deadlock  — "Suh- 
sltnium"  Gone — Companies  Act  1862  (25 
and  aft  Vict.  cap.  80).  sec.  79  (5).  A  limited 
company  ■vrss  formed  to  take  over  a  busi- 
ness formerly  carried  on  by  two  brothei-s 
A  and  B  as  partners.  A,  B,  and  O 
(another  brother)  were  appointed  direc- 
tors. B  was  appointed  managing  direc- 
tor. No  shares,  however,  were  issued, 
and  the  assets  of  the  firm  were  never 
formally  transferi-ed  to  the  company. 
Owing  to  continuous  quarrelling  on  the 
part  of  A  and  B,  who  between  them  had 
the  whole  substantial  interest  in  the 
company,  no  business  was  done.  Finally, 
with  the  support  of  four  members  of  the 
company,  who,  however,  had  merely  a 
nominal  Interest  in  it,  B  was  made  sole, 
director.  A  and  C  having  petitioned  the 
Court  to  wdnd  up  the  com  pany,  held  that  it 
was  just  and  equitable  that  a  winding-up 
order  should  be  pronounced,  and  petition 
granted.  Symingtons,  Petitioners,  p.  157. 
Winding-up — Sv^perviaion  Oraer  or 


WiTiding-itp  Order —  Wishes  of  Creditors 
and  Shareholders— Companies  Act   1862 
(25  and  28   Vict.   cap.  ^),  sec.  149.      On 
January  4  a   creditor   to   the   extent  of 
£152,  7s.  8d.  brought  a  petition  to  have  a 
company  wound   up  compulsorily.     On 
13th  January  an  extraordinary  general 
meeting  of    the  company  was  held,  at 
which  a  resolution  was  passed  that  as  the 
company  by  reason  of  its  liabilities  could 
not  continue  its  business  it  be  wound  up 
voluntarily,    and    that   A   be    appointed 
liquidator,  with  instructions  to  place  the 
liquidation  under  the  supervision  of  the 
Court.    A  note  was  accordingly  presented 
which  set  forth  the  resolution,  and  stated 
that  a  majority  of  the  creditors  approved 
of  the  volnntsi-y  winding-up  and  of  the 
liquidator    appointed,    and    a    mandate 
stating  the  approval  of  creditors  to  the 
extent   of    £3176,    78.    9d.,   who    were    a 
majority    in    number    and    value,    was 
lodged  in  process.     The  petitioning  credi- 
tor contended  that  the  shareholders  had 
no  locus  standi  to  oppose  his  petition: 
that  no  creditor  opposed  the  petition  and 
the  mandate  produced  was  not  sufficient; 
that  out  of  eight  creditors  for  whom  the 
mandate  was  lodged   five  were  or  had 
been  directors  of  the  company,  and  so 
had  other  interests  than  tnose  of  credi- 
tors; and  that  the  liquidator  appointed 
was  the  nominee  of  one  of  the  directors. 
Held  that  as  the  majority  of  the  creditors 
as  well  as  the  shareholders  desired  the    \ 
voluntary  winding-up    to    be   continued    ! 
under  supervision,  and  as  there  was  no   j 
suggestion  that  the  petitioners  would  be   | 
prejudiced  by  the  liquidation  commenc-    ; 
ing  at  a  later  date  than  if  the  petition  for 
compulsory  winding-up  were  granted,  or   ; 
in  any  other  way,  a  supervision   order   j 
should  be  made  and  the  liquidation  be    | 
continued  with  A  as  liquidator.     In  re   \ 
West  Hartlepool  Iron  Works  Company,    . 
1875,   L,R.,   10    Ch.   618,   approved   and   : 


foUotoed.  Elsmie  &  Son  v.  Tomatin  Spey 
District  Distillery,  Limited,  and  Another, 
p.  324. 

Contpany — Indemnity — Forged  Transfer 
of  Stock — Innocent  Presentment  for  Begis- 
tration — Implied  Contract  to  Indemmfy. 
Where  a  person  invested  with  a  statutory 
or  common  law  duty  of  a  ministerial 
character  is  called  upon  to  exercise  that 
duty  on  the  request,  direction,  or  demand 
of  another,  and  without  any  default  on 
his  own  part  acts  in  a  manner  which  is 
apparently  legal,  but  is  in  fact  illegal  and 
a  breach  of  tne  duty,  and  thereby  incurs 
liability  to  third  parties,  there  is  implied 
by  law  a  contract  by  the  person  making 
the  request  to  keep  indemnified  the  per- 
son having  the  duty  against  any  liability 
which  may  result  from  such  exercise  of 
the  supposed  duty.  And  it  makes  no 
difference  that  the  person  making  the 
request  is  not  aware  of  the  invalidity  in 
his  title  to  make  the  request.  A  and  B 
were  the  joint  and  registered  owners  of  a 
certain  corporation  stock.  A,  in  fraud  of 
B,  forged  a  transfer  in  favour  of  C  &  Co., 
a  firm  of  bankers,  who  advanced  him 
money  on  the  security  of  the  stock. 
C  &  Co.  forwarded  the  transfer  to  the 
corporation  with  a  request  that  the  stock 
should  be  registered  and  a  new  certificate 
issued  in  C's  name.  This  was  done  and  C 
transferred  the  stock  to  D  for  value. 
C  &  Co.  and  D  and  the  corporation,  all  of 
them,  acted  in  good  faith  m  i^orance  of 
A's  fraud,  and  without  negligence.  B, 
upon  discovering  the  fraud,  brought  an 
action  against  the  corporation  and  re- 
covered from  them  the  value  of  his 
interest  in  the  stock.  Held,  in  an  action 
by  the  corporation  against  C  &  Co.,  that 
the  latter  were  Imund  to  indemnify  the 
foi-mer.  Judgment  of  the  Court  of  Appeal 
reversed.  Corporation  of  Sheffield  v. 
Barclay  and  Others,  p.  556. 

Lxfe  Assurance  Company  —  Assur- 
ance Policy  —  Construction  —  Effect  of 
Prosj)ectus  on  Terms  of  Policy — Part%- 
cipation  in  Profits — Change  of  Regula- 
tions. The  deed  of  settlement  of  an  in- 
surance company  founded  in  1854  provided 
that  its  profits  were  to  be  divided  as  direc- 
ted by  its  bye-laws,  and  that  its  bye-laws 
could  be  altered  by  other  bye-laws.  In 
1886  the  bye-laws  provided  that  the  whole 
profits  made  in  the  mutual  branch  were 
to  be  divided  among  the  policy-holders  in 
that  branch.  In  that  year  the  company 
issued  to  the  respondent  a  policy  entitling 
him  to  £400  on  death,  and  "all  such  other 
sums,  if  any,  as  the  said  company  by  their 
directors  may  have  ordered  to  "be  added 
to  such  amount  bywa^of  bonus  or  other- 
wise according  to  their  practice  for  the 
time."  There  was  nothing  further  in  the 
policy  or  the  proposal  which  could  be 
construed  into  a  contract  by  the  assur- 
ance company  to  pay  anything  beyond 
the  JBKX),  and  thfe  respondent's  proposal 
for  insurance  was  made  on  a  form  in 
which  he  expressly  agreed  to  "conform 
to  and  abide  by  the  deed  of  settlement 
and  bye-laws,  rules,  and  regulations  of 
the  company  in  all  respects."     The  re- 
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spondent,  however,  had  taken  his  policy 
relying  upon  a  prospectus  issued  by  the 
company,    which   stated  —  "  The   entire 
profits   made   by   the   company  in .  the 
mutual  department,  after  d!educting  the 
expenses,  are  divided  among  the  policy- 
holders   without    any   deduction    for   a 
reserve  fund."      In    1002   the   assurance 
company  proposed  under  the  Companies 
Act   1800   to   alter   its    constitution    bv 
becoming  registered  as  a  company  with 
limited    liability,    with    a  memorandnm 
and  articles  of  association  which  provided 
that  5  per  cent,  of    the    profits  of   the 
mutual  department  were  to  be  carried  to 
a  reserve  fund.      The  proposed  change 
was  perfectly  competent,  looking  to  the 
constitution  of  the  company  as  set  forth 
in  the  original  deed  of  settlement.     Held 
that   the   company  had  not  contracted 
with  the  respondent  that  the  whole  of 
the  profits  of   the    mutual    department 
should    be   divided    among   the   policy- 
holders in  that  department.      Judgment 
of   Court  of   Appeal   revevaed.     British 
Equit«ble  Assurance  Company  v.  Baily, 
p.678. 
Company—IAability  of  Directors— Prospec- 
tua—Non-Disclosure  of  Contracts— Fravd- 
uUtU  Prospectus — Action  for  Damagea — 
Necessary  Proof— "Knowingly  Issuing"~ 
Mistake— Clause  of  Waiver — Companies 
Act  1887  (30  atid  31  Vict.  cap.  131),  section 
38.  Section  38  of  the  Companies  Act  1867 
provides  that  every  prospectus  of  a  com- 
pany shall  specify  certain  particulars  of 
any  contract  entered  into  by  the  company 
before  the  issue  of  the  prospectus,  and 
that  anv  prospectus  which  does  not  do  so 
"shall  06  deemed  fraudulent"  on  the  part 
of  the  directors  "knowingly  issuing  the 
same  as  regards  any  person  taking  shares 
in  the  company  on  the  faith  of  such  pro- 
spectus, unless  he  shall  have  had  notice 
of  such  contract.    In  an  action  for  dam- 
ages for  fraud  brought  against  the  direc- 
tors of  a  company  who    had    issued   a 
fraudulent  certificate  within  the  meaning 
of  the  above  section,  by  a  person  who  had 
taken  shares  on  the  taith  of  the  certifi- 
cate, held  (1)  that  to  succeed  he  must 
prove   (a)   that   had   he   known  of   the 
omitted   contract   he   would    not    have 
become  a  shareholder,  (6)  that  he  had 
suffered  damage;    (2)  that  the  omission 
having  been  due  to  an  innocent  mistake 
of  the  directors  they  were  in  any  case 
protected  by  a  clause  of  waiver  waiving 
any  fuller    compliance  with   section    S 
than   that  contained   in  the  prospectus. 
Per  Lord  Lindley — "The  language  of  the 
statute  in  terms  applies  to  directors  and 
others  who  knowingly  issue  a  prospectus 
which  does  not  disclose  such  a  contract 
as  is  mentioned  in  the  first  part  of  the 
section,  whether  they  knew  of  its  exist- 
ence or  not.     But  it  can  hardly  be  sup- 
posed that  the  Legislature  meant  to  brand 
with    fraud  adirectsor  who    knowingly 
issued  a  prospectus  but  never  knew  of  the 
existence  of  a  contract  which  ought  to 
have  been  disclosed.     I  cannot,  however, 
think  that  the  section  can  be  properly 
restricted  so  as  not  to  apply  to  a  director 


who  knew  of  a  contract  such  as  is  de- 
scribed in  the  first  part  of  the  section  but 
forgot  all  about  it  when  he  issued  a  pro- 
spectus not  referring  to  it."  Calthorpe 
V.  Trechmann — Macleay  v.  Tait,  p.  581. 
Company—  Ultra  Vires—lnvcUid  Resolution 
— Third  Party  bona  fide  Acting  xvpon  it — 
Company  Barred  from  Pleadvng  Invali- 
dity in  Question  with  Him,  Relying 
upon  what  purported  to  be  a  valid  resolu- 
tion of  a  company  duly  communicated  by 
its  oflScials,  a  third  party  in  bona  fide 
and  with  nothing  to  put  him  on  his 
inquiry  sold  certain  property  to  the  com- 
pany. The  resolution  was  invalid  inas- 
much as  the  quorum  prescribed  by  the 
bye-laws  had  not  been  present  when  it 
was  passed.  Held  that  in  a  question  with 
the  third  party  the  company  could  not 

Slead   that   the  resolution  was  invalid, 
[ontreal  and   St   Lawrence   Light  and 
Power  Company  v.  Ilobert,  p.  686. 

Winding-vp — Petition  for  Winding^ 

up  Order  —  "  Juet  and  Equitable  "—PeH- 
turn  by  Individruxl  Shareholders  wnihin 
Six  Months  from.  Ineorporaticm  and 
before  any  Shareholders'  Meeting— Com- 
panies Act  1802  (26  and  26  Viet.  cap.  80), 
sec.  70  (1),  (2),  (6).  Section  70  of  the  Com- 
panies Act  19SZ  provides  that  a  company 
may  be  wound  up  by  the  Oourt  "(1) 
whenever  the  company  has  passed  a 
special  resolution  requiring  the  company 
to  be  wound  up  by  the  Court ;  (2)  when- 
ever the  company  does  not  commence  its 
business  within  a  year  from  its  incorpora- 
tion, or  suspends  its  business  for  the  space 
of  a  whole  year;  ...  (5)  whenever  the 
Court  is  of  opinion  that  it  is  just  and 
equitable  that  the  company  should  be 
wound  up."  Less  than  six  months  after 
the  incoiporation  of  a  limited  company 
formed  for  the  purpose,  inter  alia, 
of  working  a  patent  for  horse-shoes, 
three  preference  shareholders  presented 
a  petition  under  section  70  (6)  for 
winding-up  by  the  Court,  averring  that 
the  patent  was  worthless,  that  no 
shoes  had  been  manufactured,  that  the 
actual  cost  of  making  the  shoes  largely 
exceeded  that  estimated  in  the  pro- 
spectus, that  the  capital  had  all  been 
spent,  that  the  plant  was  insufficient, 
that  business  could  only  be  carried  on 
at  a  loss,  and  that  there  had  been  mis- 
management by  the  directors.  Answers 
were  lodged  by  the  company  explaining 
the  delay  in  commencing  business  and 
generally  denying  the  averments  of  the 

getitioners.  No  meeting  of  share- 
olders  had  ever  been  summoned  to 
consider  the  question  '  of  winding-up. 
The  Court  dismissed  the  petition.  Per 
the  Lord  Justice-Clerk — "I  can  conceive 
of  a  case  of  such  a  petition  as  this 
being  granted  although  a  majority  of 
the  members  were  in  favour  of  the 
company  going  on,  because  there  might 
be  circumstances  in  which  we  should 
hold  that  it  was  just  and  equitable  that 
the  company  should  be  wound  up,  but 
that  could  only  be  after  the  domestic 
tribunal  of  the  company  has  exercised 
its  function,  which  here  it  has  not  yet 
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done."    Per  Lord  Stormonth  Darling— 
"Where  a  petition  is  presented  under 
sub-section  8  of  section  70 — that  -ia,  the 
'jiist  and   equitable'    head — it   will    re- 
quire a  very  strong  case  on  the  part  of 
tne  petitioner  to  induce  this  Court   to 
interfere  when    the   case   contemplated 
in  sub-section  2  of  section  79  has  not 
arisen."     Scobie   and    Others   v.    Atlas 
Steel  Works,  Limited,  p.  739. 
tympany— iiediic^ion  ofCapital-Mem.oran- 
dxan  of  Aaaodatwn — Reduction  to  Meet 
iMteiPartiaUyLaid  onSharehoJderaPre- 
feretUial  by   Mfemorandum  —  Povaer  of 
Court  to  Vanfirtn — Fair  and  Equitable 
Scheme— Companies  Acta  1867  (30  and  31 
Viet.cap.lSl);  1877(40o7id41  Vict.  cap. 'X). 
The  memorandum  of  association  of  a  com- 
fiany provided  that  the  capital  should  con- 
sist btdOOO  preference  shares  and  0000  ordi- 
nary shares,  all  of  £10  each,  with  power  to 
increase  or  reduce  the  capital,  and  ("with- 
out prejudice  to  existing  rights")  to  divide 
the  shares   into   classes,   and   that  the 
preference  shares  should  be  entitled  to  a 
cumulative  preferential  .5  per  cent,  divi- 
dend, and  in  the  event  of  a  winding-up  to 
priority  in  repayment.     The  company's 
Dosiness  having  greatly  depreciated,  re- 
sohitions   were    passed    approving    of   a 
scheme  for  reduction  of  capital  whereby 
the  preference  shares  were  to    l)ecome 
I&,  Ilk  shares  instead  of  £10  shares,  and 
the  ordinary  shares  £1  shares  instead  of 
£10  shares,  thus  making  one-third  of  the 
loss  fall  on  the  preference  shareholders, 
^o  alteration  was  made  on  the  voting 
power  of  a  share.     The  ordinary  shares 
W  been  taken  and  were  held  by  the 
vendors  and   their  representatives,  and 
they  were  still  continuing  to  manage  the 
business.     A  petition   for   confirmation 
having  been  presented,  a  small  number 
of  preference  shareholders  opposed,  on 
the  ground  (1)  that  it  was  ultra  vires  of 
the  Court   to   sanction   a  scheme,   like 
the  one  proposed,  inconsistent  with  the 
memorandum    of    association,    and    (2) 
that  the  scheme  was  not  in  character 
fair  and  equitable,  such  as  should    be 
confirmed.-    Held  (1)  that  confirmation  of 
the  scheme  was  intra  vires  of  the  Court 
—British   and   American    Trustee   and 
Finance  Corporation  v.   Couper  [1804], 
A.C.  996,  foiunoed;  Ashbury  y.  Watson, 
LR.,  30  Ch.   Div.  376,   distinguished   - 
and  (2)   that  the  scheme  was   fair  and 
equitable  and  should  be  confirmed.     In 
re  Allsopp  &  Sons,  Limited,  July,  1903, 
51  W.R.  (Ai,  followed.   Per  Lord  President 
— "  I  cannot  read  that  case  "  (British  and 
American  Trustee  and  Finance  Corpora^ 
turn  V.  Couper)  "without  coming  to  the 
conclusion  that  it  really  has  settled,  in  a 
way   that   we    must    certainly    follow, 
that,  so  far  as  the  question   of  intra 
vires  is   concerned,   there   really  is   no 
limit  to  what  the  Court  can  do.    They 
may    confirm    any    resolution    however 
much    against    any    provision    of     the 
company  it  may  be,  provided   always, 
of  course,  that  that  resolution  is  really 
for  a  reduction  of  capital,  and  subject 
also  to  this  very  great  safeguard,  that 


the  Court  is  not  to  do  so  unless  it  thinks 
that  on  the  whole  the  new  arrangement 
is  a  just  and  equitable  arrangement." 
Balmenach-Glenlivet  Distillery,  Limited 
V.  Croall  and  Others,  p.  820. 

Company.  See  Reparation — Agent  and 
Client — A  ssignation. 

Company  Incorporated  by  Act  of  Parlia- 
ment.    See  Limitation  of  Action. 

Compensation— Liquid  and  Illiquid  Claims 
— Constitution — Sist.  In  an  action  to 
recover  the  price  of  400  bags  of  flour  sold 
and  delivered,  the  defenders  sought  to 
set  off  the  price  paid  by  them  for  250 
bags  sold  to  them  about  the  same  time 
for   which    a   delivery  -  order   had    been 

f ranted  and  acknowledged  by  the  store- 
eeper,  but  of  which  they  had  not 
obtained  delivery  owing  to  a  dispute  as 
to  the  ownership  of  the  nour.  The  ques- 
tion of  the  ownership  was  the  subject 
of  two  multiplepoindings,  one  in  the 
Sheriff  Court  which  haa  been  sisted  to 
await  a  decision  in  the  other,  which  was 
in  the  Court  of  Session,  but  to  which  the 
defendei-s  were  not  parties.  The  Lord 
Ordinary  had  pronounced  judgment  in 
the  Court  of  Session  maltiplepoinding 
action,  which  the  defenders  maintained 
would  rule  the  Sheriff  Court  action,  with 
the  effect  that  the  pursuers  never  were 
owners  of  the  250  bags.  Held  that  the 
counter  claim  was  neither  liquid  nor  quod 
statim  liquidari  potest,  and  so  could  not 
be  set  off  against  the  liquid  claim  of  the 
pursuers,  and  that  there  were  no  special 
circumstances  averred  to  lead  the  Court 
to  depart  from  the  general  rule  and  to 

grant  a  sist.  M'Connell  &  Reid  v.  W.  & 
i.  Muir,  p.  641. 

See  Executor — Master  and  Servant 

— Public  Health. 

Compensation  Water.    See  River, 

Competency.  See  Husband  and  Wife — 
Arbitration  —  Bankruptcy  —  Interdict  — 
Jurisdiction — Justiciary  Cases — Master 
and  Servant — Process — Relief—  River — 
Teinds —  Valuation  Cases. 

Competency  of  Amendment.  See  Election 
Law. 

Competency  of  Appeal.  See  Master  and 
Servant. 

Competency  of  Arbitration.  See  Master 
arid  Servant. 

Competency  of  Evidence.  See  Justiciary 
Cases. 

Competency  of  Remit.    See  Process. 

Competency  of  Witness.  See  Justiciary 
Cases. 

Complaint.    See  Justiciary  Cases, 

Complaint  of  Breach  of  Interdict.  See 
Jurisdiction. 

Condition-Precedent.  See  Master  and  Ser- 
vant. 

Conditional  Iristitution.    See  Succession. 

Confidentiality.    See  Process. 

Conflict  of  Laws.    See  Foreign. 

Construction  of  Agreement.     See  Railway. 

Constructive  Residence.    See  Poor. 

Contract— Breach  of  Contract — Stockbroker 
Purchase  of  Shares  —  Certificates  not 
Delivered  to  Client  but  AUovoed  to  Re- 
main in  Stockbroker's  Office— Failure  of 
Client  to  Demand  Certificates — Negligence 
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— Delay — Liability  for  Loss.  A  instructed 
a  flrin  of  stockbrokers  to  purchase  shares. 
In  his  transactions  with  the  finn  lie  in- 
variably dealt  with  C,  a  confidential  and 
"accredited"  clerk  in  the  firm's  employ- 
ment, and  also  his  brother-in-law.  A 
duly  paid  for  the  shares,  and  became 
the  reeiatered  holder,  but  the  certificates 
sent  By  the  companies  to  the  stock- 
brokers were  not  sent  on  to  him  but 
remained  in  the  office,  and  as  he  was 
going  on  with  a  series  of  other  trans- 
actions A  did  not  ask  for  them.  G 
executed  forged  transfers,  sold  the  shares, 
and  pocketed  the  proceeds.  The  first  of 
the  transfers  in  favour  of  A  was  dated 
November  1901,  and  the  last  December 
1902.  C  absconded  in  September  1003.  In 
April  1004  A  brought  an  action  for  deli- 
very of  the  certificates  (or  otherwise  for 
damages).  Held  that  as  A's  claim  had 
not  been  tiuieously  made,  the  defenders 
were  not  liable  for  the  loss.  Opinion 
(per  Lord  President)  that  in  oMinary 
stockbroking  transactions  the  contract 
with  the  stockbroker  included  the  deli- 
very to  the  client  of  the  certificates 
for  the  stock  purchased.  Robb  v.  Gow 
Brothers  &  Oemaiell,  p.  120. 
Contrail — Reparation — Breach  of  Contract 
—  Implied  iVarranty  —  Supply  of  Hope 
Slings  by  Shipowner  to  Stevedore — Acci- 
dent through  Defective  Rope  Sling  to 
Stevedore's  Employee— Liability  of  Ship- 
owner.  Shipowners,  following  a  general 
custom,  supplied  to  the  stevedore  the 
rope  slings  required  for  unloading  their 
vessel.  A  sling  broke  and  caused  injury 
to  be  done  to  one  of  the  stevedore  s 
employees,  who  recovered  damages  from 
him  under  the  Employers'  Liability  Act. 
The  stevedore  brought  an  action  against 
the  shipowners  to  recover  the  damages 
paid  and  the  expenses.  Held  that  the 
shipowners  did  not  warrant  the  rope 
slings,  which  were  no  part  of  the  ship's 
permanent  equipment,  but  supplied  them 
only  to  the  approbation  of  the  stevedore, 
and  consequently  that  the  shipownei-s 
were  not  in  breach  of  contract  and  must 
be  assoilzied.  Mowbray  v.  Merryweather, 
[1805]  2  Q.B.  640,  distinguished.  Dictum 
of  Lord  Young  in  M'GUl  v.  Boicman  & 
Cotnpany,  Decemljer  9,  1890,  18  R.  206, 
28  S.L.K.  144,  approved.  Wood  &  Com- 
pany V.  A.  &  A.  \.  Mackay,  p.  458. 

Construction  —  Sale   of  Business — 


Contract  not  to  "Directly  or  Indirectly 
Carry  on,  or  be  Engaged,  or  Concerned, 
or  Interested  i?i"  the  Business.  A  coal 
merchant,  engaged  both  in  the  home  and 
foreign  trade,  sold  his  lionie  business  to 
a  company,  entering  at  the  same  time 
into  an  agreement  with  the  company  not 
to  "directly  or  indirectly  carry  on,  or  be 
engaged,  or  concerned,  or  intei-ested  in 
the  coal  trade  in  any  part  of  Great 
Britain  or  the  Isle  of  Man."  He  sub- 
sequently sold  his  foreign  business  to 
another  company  on  credit,  looking  for 
payment  to  the  company's  future  profits. 
The  company  subsequently  started  a 
home  business  in  Great  Britain.  Held 
that  the  mere  fact  of  his  being  a  creditor 


of  the  company  did  not  make  him  "  con- 
cerned or  interested  in"  the  coal  trade 
in  the  meaning  of  the  agreement.  Cory 
&  Son,  Limited  v.  Harrison  and  Others, 
p.  571. 

Contract— Construction— Foreign— Arbitror 
tion  Clause— Reference  to  Arbitration  in 
a  Country  not  that  of  the  Parties  nor  of 
Fulfilment— Law  Governing  Validity  and 
Effectiveness  of  Clause.  A  contract  be- 
tween a  werchajit  in  Scotland  and  a 
mercantile  firm  in  Antwerp,  to  be  im- 
plemented in  Scotland,  contained  thiB 
clause — "Arbitration. — Any  dispute  on 
this  contract  to  be  settled  by  rriendlv 
arbitration  in  London  in  the  usual  way. ' 
Held  that  the  question  whether  the  clause 
was  valid  and  effective  fell  to  be  deter- 
mined by  the  law  of  England.  Hamlyn 
&  Company  v.  Talisker  Distillery,  May 
10,  1894,  21  B.  (H.L.)  2f,  31  S.L.R.  642, 
followed.  Robertson  v.  Brandes,  Schon- 
wald,  &  Companv,  p.  635. 

Insurance    Policy  —  Construction  — 

Grammatical  Error  —  A  Negative  in 
ProTnso  to  a  Condituni  NuUifjftng  WhoU 
Intention  of  Condition— Beading  Proviso 
as  if  there  were  No  Negative  therein.  A 
policy  of  insurance  against  accident  stipu- 
mted  that  the  right  to  recover  under  it 
should  be  forfeited  on  the  expiry  of  .  .  . 
from  the  date  of  the  accident  "unless 
within  these  periods  a  settlement  with 
the  insui-ed  or  his  representatives  has 
been  agreed  upon,  or  his  claim  i-eferred 
to  arbitration,  or  in  the  absence  of  notice 
from  the  company  requiring  the  matters 
in  difference  to  be  referred  to  arbitration, 
legal  proceedings  have  not  been  taken 
by  the  insured  against  the  company.  .  .  ." 
Held  that  as  the  whole  intention  of  the 
condition  was  to  impose  a  limit  of  time 
on  claims,  and  as  tne  presence  of  the 
word  "not"  in  the  proviso  was  to  nullify 
this  intention,  the  clause  must  be  read 
omitting  the  "  not."  Glen's  Trustees  v. 
the  Lancashire  and  Yorkshire  Accident 
Insurance  Company,  Limited,  p.  684. 

Bankruptcy  —  Ranking  -^  Prefer- 


ence —  hwoice — Receipt  Note  —  Goods  in 
Custody  of  Bankrupt— Clause  Printed  in 
Invoice  or  Receipt  Note  that  "All  Goods 
Held  in  Trust  Covered  by  Insurance 
against  Fire  " — Claim  on  SuTn  Recovered 
ly  Trustee  in  Bankruptcy  from,  Insur- 
ance Company.  A  miller  who  was  in- 
sured against  nre  received  hay  to  be  cut, 
and  sent  in  i-eturn  receipt  notes  or  in- 
voices with  the  following  clause  printed 
on  them  :  —  "  All  goods  held  in  trust 
covered  by  insurance  against  fire."  A 
fire  having  occurred,  hay  belonging  to 
a  customer  was  destroyed,  and,  the  miller 
having  become  insolvent,  the  trustee  on 
his  sequestrated  estate  recovered  from 
the  insurance  company  the  estimated 
loss  by  the  flre.  Held  (1)  that  the  miller 
had  undertaken  to  cover  by  insurance 
the  risk  which  his  customers  ran  of  their 

goods  being  destroyed  by  flre  while  in 
is  possession,  and  (2)  that  whether  his 
customei's'  risks  were  or  were  not  covered 
by  the  policies,  the  insurance  comi>any 
having  paid,  the  customer  was  entitled 
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to  a  ranking  on  the  money  recovered  pre- 
ferable to  the  general  creditors.  Cochran 
St  Son  V.  Leckie's  Trustee,  p.  715. 
Contract — Breach— Penalty  or  Liquidated 
Damagea— Criterion.  "The  criterion  of 
whether  a  sum,  be  it  called  penalty  or 
damages,  is  truly  liquidated  damages, 
and  as  such  not  to  be  interfered  with 
by  the  Court,  or  is  truly  a  penalty  which 
covers  the  damage  if  proved,  but  does 
not  assess  it,  is  to  be  found  in  whether 
the  sum  stipulated  for  can  or  cannot 
be  regarded  as  a  genuine  pre-estimate 
of  the  creditor's  probable  or  possible 
interest  in  the  due  performance  of  the 
principal  obligation.  The  indicia  of  this 
question  T^ill  vai'y  according  to  circum- 
stances. £normou8  disparity  of  the  sum 
to  any  conceivable  loss  will  point  one 
way,  while  the  fact^of  the  payment  being 
in  terms  proportionate  to  the  loss  will 
point  the  other.  But  the  circumstances 
must  be  taken  as  a  whole,  and  must  be 
viewed  as  at  the  time  the  bargain  was 
made."  Conamissioner  of  Public  Works 
V.  Hills,  p.  884. 

Interpretation — "Actual   Cost"   of 

CoMtruct^ng  Railtoay  Line — Interest.  A 
contract  between  a  colonial  government 
and  a'  contractor  pi-ovided  that  in  the 
event  of  the  latter  failing  to  complete 
the  construction  of  a  railway  by  a  given 
date  the  former  should  take  over  and  pay 
"the  actual  cost"  of  the  work  in  so  far 
aa  completed.  Held  that  the  contractor 
was  not  entitled  under  the  contract  to 
interest  on  the  amount.  Commissioner 
of  Public  Works  v.  Hills,  p.  8W. 

-  See  Arbitration — Agent  and  Client 


—Belief — frocess — Misrepreaenta  tion. 

Contract  between  Company  and  Firm. 
See  Agent  and  Client. 

Contra^  of  Copartnery.     See  Arbitration. 

Contributory  Negligence.  See  Reparation 
—Bar. 

Cvnveyance  on  Sale.     See  Revenue. 

Conviction.     See  Justiciary  Cases. 

Copartjiery  for  a  Fiaxd  Term.  See  Part- 
nership. 

Copuright  —  Photograph  —  Copyright  in 
Photographs  —  More  than  One  Person 
Intereatea  in  Sitting.  "  It  seems  settled 
that  if  a  person  ^oes  to  a  photo^apher 
and  asks  for  a  sitting,  he  is  entitled  to 
the  copyright  of  the  photographs  then 
taken,  it  being  presumed  that  he  is  liable 
to  pay  for  them  and  intends  to  pay  for 
them.  On  the  other  hand,  it  seems  that 
if  a  photographer  invites  some  celebrated 
person  to  give  him  a  sitting,  and  the 
person  agi-ees  to  do  so,  the  copyright 
of  the  photograph  is  the  photographer's, 
even  though  the  sitter  should  afterwards 
pay  for  copies.  Further,  if  a  third 
person  employs  a  photographer  to  take 
the  likeness  of  another  person,  whether 
that  person  be  a  celebrated  person  or 
not,  and  ai-ranges  for  a  sitting  accord- 
ingly, the  photogiaphs  taken  at  such 
sitting  belong  to  the  third  person,  and 
he  is  liable  to  pay  for  the  sitting."  Ap- 
plication of  the  law  above  stated  in  a 
case  where  more  than  one  person  was 
interested  in  the  sitting.    Crooke  v.  The 


Scots  Pictorial  Publishing  Company, 
Limited,  723. 

Cost  of  Transferring  Business  to  New  Pre- 
mises.   See  Income  Tax. 

Counter  Claim.    See  Justiciary  Cases. 

County  Council.    See  Local  Government. 

County  Occupation  Franchise.  See  Elec- 
tion Law. 

Crave  as  to  Expenses.    See  Process. 

Crown  Case.     See  Expenses. 

Custody  of  Child.     See  Parent  and  Child. 

Custom  of  Trade.    See  Reparation. 

Damages.  See  Reparation— Landlord  and 
Tenant. 

Damages  Jor  Decree  being  Taken  in  Ab- 
sence.   See  Reparation. 

Dean  of  Guild.    See  Burgh. 

Debt  Due  by  Company  in  Liquidation. 
See  Arrestments. 

Debt  Due  by  Law-Agent  to  Executor.  See 
Executor. 

Decree  in  Absence.    See  Reparation. 

Decree  for  Something  Different  from  what 
Asked.    See  Justiciary  Cases. 

Decree  of  Fine  or  Imprisonment.  See 
Juried  iction. 

Deductions.  See  Income  Tax — VahuUion 
Cases-Poor— Revenue— Master  &  Servant. 

Deed  Executed  in  Contemplation  of  Mar- 
riage.    See  TVust. 

Deed  Executed  by  Lady  Domiciled  in 
England.    See  International  Law. 

Deed  in  Scottish  Form.  See  International 
Law. 

Deed  of  Gift.     See  Revenue. 

Delay.    See  Contract, 

Delay  in  Enforcing  Obligation.    See  Bar. 

Deletion.  See  Reparation. 

Delict.    See  Process. 

Delivery.    See  Donatio  mortis  causa. 

Demise  of  Ship.    See  Insurance. 

Dependants.    See  Master  and  Servant. 

Deposit-Receipt.    See  Donation — Tr%ist. 

Desertion.    iSee  Poor. 

Designation.    See  Process. 

Destvnaiion.     See  Succession. 

Diligence — Meditatio  Fugce  Warrant — Ali- 
ment— Arrears  of  Aliment — Debtors  (Scot- 
land) Act  1880  (43  and  44  Vict.  c.  34),  see.  4 
— Civil  Imprisonment  (Scotland)  Act  1882 
(45  and  46  Viet.  c.  42),  sees.  3  and  4.  A 
woman  who  seventeen  years  before  had 
given  birth  to  an  illegitimate  child,  pre- 
sented a  petition  in  the  Sheriff  Court  crav- 
ing warrant  for  committing  to  prison  a 
man  against  whom  she  was  about  to  raise 
an  action  of  filiation  and  aliment.  She 
had  not  previously  taken  any  steps  to 
enforce  her  claim  for  aliment.  The  in 
meditatione  fugce  warrant  having  been 
granted,  and  imprisonment  having  fol- 
lowed thereon,  held  in  a  suspension  (1) 
that  the  debt  in  question  was  not  a  "sum 
decerned  for  aliment"  excepted  from  the 
operation  of  section  4  of  the  Debtors 
(Scotland)  Act  1880,  which  abolishes  im- 

?riBonnient  for  debt ;  (2)  that  by  the  Civil 
mprisonnient  (Scotland)  Act  1882,  sec.  3, 
imprisonment  was  no  longer  a  competent 
diligence  even  for  alimentai-y  debts;  (3) 
that  imprisonment  on  an  in  meditations 
fuqcB  warrant,  being  merely  an  ancillary 
diligence,  was   therefore    here  incompe- 
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UHK  :    miuC    -t^     CUM   m-   ItOUt  Amut    tHr 

MiiT  KL.  aijfe.  2vii.4sui.ja-  *iij:.  -nc 

l^lurrmMt   ivr   /MyaruHMMBflur   Ic  /'■xiyw' 
Ttj»-  |ttttr«>    'J?   k  ytfjc^i-ji.  i-n   -aufnar.tii- 
JWMi*.  VL  IN.  M  tee  rtg'-rtwx  ''tojrs  iiiuj.mil 
•»«t<9C  uuict  *Jti^  d<>ditai64  loi'.ituc  tot  'j-.ia>- 
«ir.A«d   V.    liu^    prifc-ji.   "jf    ¥:vixt.     Tat 

Xtj^.  vttmuui  :vrfci.c.     O'jtaiOBj-  t.  J.tt.i»- 
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♦>**  FrvMm 


l/irifiiiim.  U>  Hal  ai4.  hwiiitt     Sen-  .^-xme*- 

IKv.kttr'jie  Iff  UftmigiXer  tit  Mr  Murriaigt- 

OvfiirtJui.    %**:  HevrmMit. 
UiitttMr'jt:  of  t'jmnifJjt  CUiimi  for  Legilimt. 

l>ijiifrtiu/H  of  Ar*/iiTvdliiir.    S«>^  MojAer  amd 

Hervx  ft    kfjttnjuat. 
lhj)trri^v/n  o/  dfVtl  AMtkntrilly.     S««  PmMv 

Uvi/.-ri:^.vnMrf   PtAcen   of  TrtuAee*.      Jit* 

IturiHVUitd  trUh  Adnumiiion.      See  JttMi- 

tri/xry  i^oMai. 
IHjq/JXeit    lUferrtd    to   Artntratian.      See 

ArljUriUi//n. 
IHmfiAtxlififtxlv/n.    S<*  ArbilrcUian. 
IHaqtuUtfUation  of  Oorupier.    See  EleetUm 

Imw. 
Uironx.      Ht»t    Expense*  —  HuMMind  and 

Wife. 
Ifonurrurntary    Bxrideiux.      Hue   Jutticiarg 

homu-U*  (HaxTU^e  of  Domurile—Abandon- 
iiietU  of  Iff/inuAle  of  Origin — Proof.  In 
ttriav  Ut  li/hn  biM  domicilii  of  origin  mere 
(:lwing«  of  futid'inet;  in  not  f>uffi(.-i<-nt,  but 
a  Mian  "niiiMt  have  a  fixed  intention  or 
iletimnination  to  «trip  himself  of  his 
nationality,  or,  in  rjtner  woitis,  to  re- 
noiin<»  bi»«  Mi-thri>{ht  in  the  place  of  his 
original  domicile."  An  KngUsh  banker 
axvinii't-il  an  t^taU:  in  Hw^tland,  where  for 
many  yi-im  he  continual  chiefly  to  reside, 
and  which  he  deH<;ribe<l  ax  his  "home," 
but  he  c<uitinu<!d  to  (^induct  his  business 
in  Kngtand,  to  hold  his  real  property 
there,  and  to  live  for  short  periods  from 
time  to  time  in  two  residences  which  he 
continued  to  keep  up  in  that  country. 
Jli:ltl  that  he  had  not  lost  his  domicile  of 
origin  In  Knglnnd.  Observed,  per  Lord 
Ohancrtllor,  that  "the  natui-e  of  the  man 
himself,  the  sort  of  character  he  had,  and 
what  he  was  endeavouring  to  settle," 
were  elements  to  bt'.  taken  into  consider- 
ation in  deciding  the  crucstion.  Huntly 
and  Another  v.  Isrooks' Ti-ustees,  p.  112. 

He(!  Juriadictio7i. 

DmuilUm  rnortin  cuuita  —  Deposit-Receipt 
— Deposit- liecevpt  Taken  in  Name  of  One 
of  the  Favoured  Persons  and  of  Another 


TO,     WMtr*wifJMMjiffw       f£     \at 

donmni'  i^  MDefitmc  fvmit : 
iKBt  it  vmt-  iaaiiL'j.  vk&  a  infostl-recafk 
i-K  iaw  Jx  -Ltif- maur-i-  li  «t  of  ifacBaod 
\i  aaMnjMF  ptrwo.  ~]r  txitisL'  X  vpta- 
Tim  fawmr  (ctmhi.  ^Itr  tat  dcol^  af  to 
viiPUMT  liit-  £3111  traf-  a  Acranw  awrfit 
fsuflc  ;p  tnifr  nta^jy  a  ■nmranuiTe  viD. 
itetc  t  Cfwnae  Mtt^-^  -r.  Sfiidirt,  Jnlr 
ML  !•«::.  i  Ma^A.  3  ac  4  S-f-R.  l»li  that 
UMS*-  viti'  bfn-  a  drinMaoai  warnrHs  tBumi, 
«>d  j  ilj-'v-ixir  MurktU  t  Wri^d.  Ssl 
^'.nvm^tia  -nak.  3L  ^OeS  lint  tbe  fMt 
Tiai  ^iif-  id:ide7'  bkd  j*x  bncx  *'""i*"^  otct 
v:  ite^nEnKst^faTLniredbiilliOtvopasoDS 
csM-  cc  'viKsi:  rcjy  va»  <aie  <^  iJac  doi»es 
az>e  \itt  inittr  »:<L.  did  ik«  alfect  Ifae 
fajiirrr  cf  il>»  5:cianrffi.  XaXacanl  Bsnk 
^  S^-.Kiami.  Lznjted  r.  MacUe's  Trustees 
aac  C>liier«.  fi.  IS. 

/>i>«sriOTi  ■Mnpfw  flowaa — Drposit-Beeeift— 
Ifriirrry.  CliiwiMrtJmtgs  in  «iuf4i  kcwi— 
eppr<'T«nj7  TodtEBMCT  crf'  Lord  OrdiBary 
L/  'IT . — »*■-»  a  ■■ctrrt*  maa  donatian  had 
beei:  made  br  a  depoat-rasript  found  in 
tiw  d<:>oar>  r^Kisiories  after  ber  death. 
Scv'tT'^  Tmf<«e  r.  ilaCTiiiftan.  p.  ITS. 

i>c/fux/kc'ii  Btorri*  onaaa.    See  FriuK. 

iMmiiU  Ditirtm.    See/Vwna. 

£T<irfuni  /ait — f MuefcoMf mncAaap — (ten- 
miiom  for  Twtlrit  Calendar  MontJu- 
ErUrg  on  Firwl  Dag  of  the  TVWtv  JTonMi 
—  D£mruaIi6miiom  vf  Oentpier  —  Itefn- 
actuation  of  the  Piopte  -iieaaandi  AH 
UK  'SI  and  33  riei.  c  ISi  aee.  3— Bern- 
mtntation  of  tht  People  Act  18S1  (48  Viet. 
e.  3 .  are*.  2  and  7  i4-.  The  tenant  of  a 
bouse  situated  in  a  coanty  entered  on 
his  tenancy  on  1st  August  1904,  and 
claimed  at  a  Registiation  Court  held  is 
October  1905  to  be  enrolled  as  a  voter  in 
respect  thereof.  Held  that  the  elainiant 
was  not  qualified  by  possession  for  "  not 
less  than  twelve  calendar  months  next 
preceding  the  last  day  of  July,"  as  re- 
quired by  statute,  his  possession  having 
been  one  day  short  of  that  period.  Watt- 
dell  V.  MaephaU,  December  %  18^  4 
Macph.  130,  1  S.L.R.  50,  foUowed.  Em- 
nierson  r.  OUver,  p.  291. 

Process  —  Procedure  —  A<Hjoum- 

ment  —  Lodger  Franehiae  —  Failure  of 
Claimant  to  Appear  after  Citation- 
Motion  for  Adjournment  in  order  to 
again  Cite  the  Claimant  Refused.  A 
person  claiming  to  be  enrolled  as  a  voter 
-under  the  lodger  franchise,  whose  claim 
was  objected  to,  was  cited  under  warrant 
of  the  Sheriff-Substitute  to  appear  at  a 
diet  of  the  Clourt.  He  failed  to  appear, 
and  a  motion  for  an  adjournment  in 
order  that  he  might  be°  a^ain  cited  was 
refused  by  the  Sheriff-Substitute.  Held 
that  the  granting  of  an  adjournment 
depending  upon  the  reasonableness  of 
the  motion  was  a  matter  for  the  discre- 
tion of  the  Sheriff;  and  that,  as  the 
stated  case  contained  no  material  for  the 
Court  to  decide  whether  the  motion  was 
reasonable  or  not,  the  Sheriff's  judjraaent 
must  be  upheld.    M'Kee  v.  Orr,  p.  2B2. 
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Election  Lau>— Evidence— Lodger  Franchise 
—Claim  and  Declaration— Presumption 
ii^  Favmur  of  ClaimanPa  Qualificatimi,— 
BebutHng  the  Presumption  on  Facta  Aacer- 
iained  from.  VahjuUton  Roll — Registra- 
(ton  Amendment  {Scotland)  Act  18S5  (48 
and  40  Vict.  cap.  16),  aec.  14.  The  Registra- 
tion Amendment  (Scotland)  Act  1^  (48 
and  49  Vict.  cap.  16),  sec.  14,  enacts— "In 
the  case  of  a  person  claiming  to  vote  as 
a  lodger,  the  declaration  annexed  to  his 
notice  of  claim  shall  for  the  purposes  of 
revision  be  prima  facie  evidence  of  his 
qualification."  Where  a  claimant  under 
tne  lodger  franchise,  duly  cited,  failed  to 
appear,  the  Sheriff  found  that  the  prima 
fane  evidence  of  the  qualification  con- 
tuned  in  his  declaration  was  rebutted 
ly  facts  disclosed  by  the  assessor  from 
the  valuation  roll,  and  there  being  no 
other  evidence  in  support  of  the  claim, 
rejected  it.  Held  that  there  being  no 
question  raised  as  to  the  competency  of 
the  evidence  on  which  the  Sheriff  pro- 
ceeded, and  his  decision  being  on  a  matter 
o{  fact,  the  Court  could  not  competently 
interfere.     M'Kee  v.  Orr,  p.  202. 

Occupation  PraTichise — Claim — Fail- 

ure  to  State  Houses  Siiccessively  Occv/pied 
—Amendment  —  Registration  of  Voters 
{Scotland)  Act  1856  (19  and  20  Vict.  c.  68), 
Mc  16.  Tlie  claimant  to  a  vote  in  respect 
of  occupancy  set  forth  as  his  qualification 
the  occupancy  of  a  house  which  it  ap- 
peared that  he  had  only  occupied  for  a 
period  of  three  months.  Leave  to  amend 
the  claim  by  the  insertion  of  a  statement 
setting  forth  successive  occupation  of 
other  houses  for  the  qualifying  period 
was  refused  by  the  Sheriff.  Held  that, 
in  the  absence  of  a  finding  in  fact  to  that 
efFect,  the  omission  in  the  claim  was  not 
a  casual  error  within  the  meaning  of 
section  46  of  the  Registration  of  Voters 
(Scotland)  Act  1866,  and  that  consequently 
the  Sheriff  had  rightly  refused  to  allow 
the  amendment.  Osborne  v.  Melville, 
December  7,  1800,  2  F.  266,  37  S.L.R.  186, 
approved.  Rosa  v.  Carberry,  November 
18,  1807,  25  R.  98,  35  S.L.R  109,  diatin- 
mished.  Opinion  (per  Lord  Johnston) 
uiat  where  the  omission  or  error  was  a 
casual  error  within  the  meaning  of  the 
section,  the  Sheriff  was  bound  to  allow 
amendment.  SomervUle  v.  Kinnaird,  p. 
337. 

Lodger  Franchise — Claim—Omission 

to  Insert  Designation  of  Party  to  whom 
Rent  Payable — Competency    of  Amend- 
ment—Registration of  VoUts  (Scotland) 
Act  1856  (10  and  20  Vict.  coup.  58),  sec.  46— 
Represefniation  of  the  People  (Scotland) 
Act  1888  (31  and  32  Vict.  cap.  48),  sees.  4, 
19,  and  Sched.  I.  The  claiman  t  to  a  lodger 
vote  set  forth  in  his  statutory  schedule 
of  claim,  in   the   column  for  statement 
of  Uie  "  name,  description,  and  residence 
of  Uie  person    to   wnom   rent  paid,"  a 
Djame,  without  specifying   any  designa/- 
tion  or  residence.     A    motion  for  leave 
to  amend  the  claim  by  the  insertion   of 
the  particulars  was  refused  by  the  Sheriff. 
Opiwion  per  curiam  that  the  error  was 
not  a  casual  error  witJiin  the  meaning 


of  section  46  of  the  Registration  of 
Voters  (Scotland)  Act  1856,  which  the 
Sheriff  by  the  said  section  was  em- 
powered to  allow  to  be  amended.  Brown 
V.  Kiunaii-d,  p.  340. 

Election  Law — Burgh  FYanchise — "Build- 
ing "—Representation  of  the  People  (Scot- 
land)Actl8SQ(2and3  WiU.  IV,  c.  65),  sec. 
11.  Held(IjoTd  Kinnear  reserving  opinion) 
that  a  meter  house  built  of  stone  ana 
lime,  4  feet  6  inches  long,  3  feet  broad, 
and  4  feet  high,  is  not  a  •'building" 
within  the  meaning  of  section  11  of  tne 
Representation  of  the  People  (Scotland) 
Act  1832.  Question  whether,  since  the 
Representation  of  the  People  Act  1884, 
the  ownership  of  land  within  a  burgh, 
combined  with  residence  in  or  within 
seven  miles  of  it,  will  not  suffice  to  give  a 
qualification.     Duncan  v.  Jackson,  p.  341. 

Occupation  -  Franchise  —  Borough 

Occupation-Franchise— TenarU  of  Houses 
Occupied  by  his  Servants  having  Service 
Franchise —  "  Occupant  as  Tenant "  — 
Representation  of  the  People  (Scotland) 
Act  1832  (2  and  3  Will.  IV,  cap.  65),  sec.  11 
— R^resentation  of  the  People  Act  1884 
(48  Viet.  cap.  3),  sees.  3,  5,  and,  7  (7).  A 
tenant  farmer  whose  tenanc;^  included 
two  houses  in  a  burgh  occupied  by  ser- 
vants in  his  employment,  wno  were  in 
the  enjoyment  of  the  service  franchise 
in  respect  thereof,  claimed  to  be  entered 
on  the  roll  in  respect  of  his  occupancy 
of  said  houses  fis  tenant.  BeUL  that 
the  employer  was  not  an  "occupant  as 
tenant  for  the  purposes  of  the  fran- 
chise, and  not  thereiore  entitled  to  be 
enrolled,  but  that  the  occupiers  of  the 
houses  in  the  sense  of  the  franchise 
statutes  were  the  servants  who  occupied 
the  houses  in  virtue  of  their  employment, 
and  who  alone  were  entitled  to  be  en- 
rolled, and  that  in  respect  of  the«ervice 
qualification.    Jack  (Bett)  v.  Edie,  p_.  344. 

County     Occupation     Franchise  — 

Personal  Occupancy  —  Temporary  Ab- 
sence on  Busxnesa  from  Qtuilifying 
Premises — Representation  of  the  People 
(Scotland)  4cf  1868  (31  and.  32  Vict.  c.  48), 
aec.  6 — Representation  of  the  People  Act 
1884  (48  Vict.  c.  3),  aec.  5  and  7  (6).  A 
person  claimed  to  be  registered  as  a 
voter  for  a  county  under  the  occupation 
franchise  in  terms  of  the  Representation 
of  the  People  Act  1884  (48  Vict.  cap.  3), 
sec.  5.  It  appeared  that  during  twelve 
months  prior  to  the  application  the 
claimant  was  temporarily  absent  from 
the  qualifying  premises  for  the  purposes 
of   his    business,  but   that   durmg  that 

Eeriod  the  premises  had  been  occupied 
y  his  wife,  and  that  the  furniture  thei-ein 
was  his  property.     Held  that  the  claim- 
ant's occupancy  as  tenant  of  the  premises 
sufficiently  satisfied  the  requirements  of 
the  statute  notwithstanding  his  absence 
from  them,  and  that  therefore  he  was 
entitled  to  be  registered.     Whitelaw  v. 
M'Gowan,  p.  346. 
Election  of  Truatee.     See  BaTikruptcy. 
Employment.     See  Master  and  Servant.  _ 
Enforcement  of  Restriction.     See  Superior 
and  Vasaal— Property. 
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Enrolled  haw-Agent.    See  Process. 

Entrj/.    See  Election  Law— Payment. 

Equitable  Remedy.    See  Process. 

Error.    See  Redttetion — Process. 

Error,  Grammatical.    See  Contract. 

Error  of  Sheriff.    See  Bankruptcy. 

Essential  Defect.    See  Justiciary  Cases. 

Essential  Error.  See  Reduction — Misre- 
presentation— Landlord  and  Tenant. 

Estate  Duty.    See  Revemie. 

Evidence.  See  Jvsliciary  Cases — Election 
Law.         • 

ExclvMon  of  Review.    See  Justiciary  Cases. 

Executor — Eadem  persona  cum  defuneto — 
Compensation — Debt  Due  by  Law-Agent 
to  Executor  in  respect  of  Executory  Estate 
Compensated  with  Debt  Due  to  Law- 
Agent  by  Deceased  in  respect  of  Business 
Account.  The  law-agent  of  a  deceased 
lady,  who  at  her  death  was  his  debtor 
for  the  amount  of  a  business  account, 
was  employed  by  her  executor  to  realise 
her  estate.  The  estate  turned  out  to  be 
of  less  value  than  the  amount  of  the 
business  account.  In  an  action  by  the 
executor  asainst  the  law-agent  for  pay- 
ment of  the  amount  realised  by  the 
deceased's  estate,  held  (1)  that  the  exe- 
cutor was  not  a  trustee  for  the  creditors 
of  the  deceased,  but  was  simply  the  repre- 
sentative of  the  deceased  and  debtor  to 
her  creditors  and  creditor  to  her  debtors, 
and  (2)  that  cotisequently  the  pui-suer's 
claim  was  extinguished  by  compensa- 
tion. Globe  Insuratice  Company  v.  Mac- 
kengie,  August  5,  1850,  7  Bell's  App.  296; 
and  Stewarts  Trustees  v.  Stewart  s  Exe- 
cutrix, May  21,  1896,  23  B.  730,  33  S.L.R. 
570,  followed.  Gray's  Trustees  v.  Royal 
Bank,  November  27,  1886,  23  R.  109,  38 
S.L.R.  140,  disapproved.  Mitchell  (Alex- 
ander's Executor)  v.  Mackersy,  p.  107. 

Exemption  from  Income-Tax  Claimed  by 
a  Society.    See  Revenue. 

Esrpenses  —  Multiplepoinding  —  Ampeal  — 
Will —  Uncertainty —  Unsuccessful  Claim- 
ant in  Sheriff  Court  Allowed  Expenses 
of  Appeal  out  of  the  Fund  in  medio. 
Expenses  of  appeal  allowed  to  an  unsuc- 
cessful claimant  in  an  appeal  fi-om  the 
Sheriff  Court  out  of  the  fund  in  medio 
— there  being  doubt  as  to  the  meaning  of 
the  bequest,  the  Sheriff  and  Sheriff-Sub- 
stitute having  differed,  and  the  action 
being  a  multiplepoinding  to  which  the 
appellant  had  been  called  notninatim. 
Argo  V.  Pauline  and  Others,  p.  23. 

Amoeal  for  Jury    Trial  —  Sunimar 

Roll  D  iseussion  —  Preliminary  Pleas  — 
Allowance  of  Kxpenses  in  Interlocutor 
Deciding  Preliminary  Pleas.  In  an 
action  of  damages  for  solatium  in  which 
the  pursuer  had  appealed  for  jury  trial, 
the  defenders  pleaded,  inter  alia,  no 
relevant  case  and  no  title  to  sue.  After 
a  discussion  in  the  Summar  Roll,  the 
Court,  in  the  interlocutor  repelling  the 
preliminary  pleas,  allotced  the  pursuer 
the  expenses  of  the  discussion.  C?onvery 
V.  Lanarkshire  Ti-amway  Company,  p.  92. 

Process — Appeal — Failure  to  Inform 

Sheriff  as  to  Position  of  Authoritative 
Decisions  a  Ground  for  Refusing  Success- 
ful Party  E.rpenses  of  Appeal.    A  Sheriff 


in  an  action  before  him  granted  pursuer 
decree  following  a  decision  of  one  of  the 
Divisions  of  the  Court  of  Session  founded 
on  by  the  pursuer.  That  decision  was 
contrary  to  a  previous  decision  of  the 
House  of  Lords,  which  had  not  been 
quoted  to  the  Division.  The  defender 
failed  to  point  out  this  omission  to  the 
Sheriff.  In  an  appeal,  the  Court,  while 
following  the  House  of  Lords'  decision 
and  recalling  the  Sheriffs  judgment, 
allowed  no  expenses  in  the  Court  of 
Session  to  either  party,  both  being  re- 
sponsible for  the  position  which  made  the 
appeal  necessary.  Mitchell  (Alexander's 
Executor)  v.  Mackersy,  p.  107. 

Expenses  —  Di  vorce  —  Wife's  Eoepenses  — 
Taooation  as  between  Agent  and  Client. 
It  is  a  rule  of  the  law  of  Scotland  that 
where  a  wife  is  successful  in  her  defence 
to  an  action  of  divorce  she  is  entitled  to 
her  expenses  as  between  agent  and  client. 
Grant  v.  Grant  and  Another,  p.  100. 

Crown  Case— Test  Case.    The  Inland 

Revenue  brought  an  action  to  recover 
income-tax  in  a  case  where  exemption 
was  claimed,  and,  being  unsuccessful, 
appealed  to  the  House  of  Lords.  At  the 
discussion  the  respondents  asked  that 
they,  whether  successful  or  not,  should 
be  granted  their  expenses  inasmuch  as  it 
was  a  test  case.  Counsel  for  the  appellant 
(pursuer)  consented.  On  judp^ient  being 
given  for  the  appellant  their  Lordships 
made  an  order  granting  the  respondents 
their  expenses  both  in  the  appeal  and  in 
the  Courts  below.  Inland  Revenue  v. 
Old  Monkland  Conservative  Association, 
p.  110. 

Multiplepoinding— Multiplepoinding 

where  Dispute  might  have  been  Decided 
by  Direct  Action — Expenses  of  Raising 
the  Action.  Question  whether,  in  the 
event  of  the  real  raiser  of  a  multiple- 
poinding being  unsuccessful  in  his  claim, 
the  general  rule  of  allowing  him  the 
expenses  of  bringing  the  action  out  of 
the  fund  in  medio  would  be  followed  if 
the  dispute  could  have  been  equally  well 
determined  in  a  direct  action  at  his  in- 
stance against  the  other  claimant.  Conual 
&  Company,  Limited  v.  Reid  and  Others. 
Clyde  Navigation  Trustees  v.  Reid  and 
Others,  p.  1^. 

—Jury^  Trial — Bill  of  Exceptions — Netc 

Trial — Expenses  of  Discussion  on  Bill  of 
Excej)tions.  The  rule  that  when  a  new 
trial  is  granted  the  question  of  expenses 
should  be  resei-ved,  applies  not  only  to 
the  expenses  of  the  former  trial  and  of  a 
motion  for  a  new  trial,  but  also  to  the 
expenses  of  the  discussion  on  a  bill  of 
exceptions.  Canavan  v.  J.  Gi-een  &  Com- 
pany, p.  200. 

Petition  for   Winding-up  Order  — 

Resolution  of  Company  to  Wind-up 
Voluntarily  under  Supervision — ^fuscU 
of  Winding-up  Order — Eoepenses  of  Peti- 
tioner. Where  the  Court,  giving  effect 
to  the  wishes  of  a  large  majority  of  a 
company's  creditors,  and  taking  into  con- 
sideration the  whole  circumstances  of  the 
case,  refused  the  petition  of  one  ci-editor 
for  a  winding-up  order,  and  decided  that 


Digitized  by  V^OOQIC 


The  Scottish  Law  Reporter. —  Vol.  XLIII. 


xxvu 


the  voluntary  wiudine-up  under  super- 
vision resolved  on  by  the  company  subse- 
quent to  the  petition  being  presented 
anould  be  continued,  it  allowed  the  peti- 
tioning creditor  his  expenses,  and  directed 
them  to  form  part  of  the  expenses  of  the 
liquidation.  Elsniie  &  Son  v.  Tomatiii 
Spey  District  DistOlery,  Limited,  and 
Another,  p.  321. 

Expemes— Process— Interloe  uior—  Taxation 
—Fublie  AtUfwritiea  Protection  Act  1893 
{SdandSJVict.c.  61),«ec.  1  {b)— Interlocutor 
in  Ordinary  Form  Giving  Earpenaea  to 
a  Defending  Public  Authority  —  Proper 
Time  to  Move  for  Expenses  as  bettoeen 
Agent  and  Client.    In  an  action  against 
the   District    Committee    of    a    County 
Council  and  the  County  Road  Board  the 
defenders  were  found  entitled  to  expenses. 
The  interlocutors  were  in  ordinary  form. 
The  defenders  having  presented  a  note 
to  the  Lord   President   in  which    they 
craved  his  Lordship  to  move  the  Court  to 
direct  the  Auditor  to  tax  their  account  as 
between  agent  and  client  in  terms  of  sec- 
tion 1  (b)  at  the  Public  Authorities  Pro- 
tection Act    18S8,   and    stated    that   the 
An^tor   had    refused    to  do  so  on    the 
ground  that  he  had  no  warrant  to  tax 
the  account  otherwise  than  as  between 
party  and  party — held  that  the  defenders' 
motion  not  having  been  made  before  the 
interlocutors  were  signed  was  not  time- 
ons,  and  note  refused.     Magistrates  of 
Abetchirder  v.  Banff  District  Committee 
and  Others,  p.  409. 

— —  Ship  —  Collision  —  Petition  for 
limitation  of  Liabilitif — Respondent 
Opposing  Limitation  Liable  for  Ex- 
penses Caused  by  Opposition — Merchant 
Shipping  Act  Iffli  (57  and  58  Vict.  cap. 
00),  «ec.  501.  In  a  petition  for  limitation 
of  liability  brought  under  section  504  of 
the  Merchant  Shipping  Act  1894,  the 
respondent,  who  opposed  the  petition 
coQtendiug  unsuccessfully  that  the  peti- 
tioner was  not  entitled  to  the  benefit  of 
limitation,  ?ield  liable  to  the  petitioner  in 
such  expenses  as  had  been  caused  by  his 
contention.     Couper  v.  M'Kenzie,  p.  416. 

Disallowance  of  Expenses  on  Ground 

of  Onsaiisfactoriness  of  Witnesses.  The 
nnsatisfactoriness  of  the  witnesses  in  a 
cause  is  not  a  ground  for  refusing  the 
successful  party^is  expenses.  Wood  & 
Company  v.  A.  &  A.  Y.  Mackay,  p.  458. 

• Jury    Trial  —  Slander  —  Verdict 

for  Defender  on  Pursuer's  Issue — No 
Verdict  Returned  on  Defender's  Counter 
Issue  of  Veritas — Motion  by  Pursuer  for 
Modification  of  Expeneea.  A  jury,  in  an 
action  of  damages  for  slander  returned  a 
verdict  for  the  defender  on  the  pursuer's 
issue,  and  following  the  direction  of  the 
presiding  judge,  to  which  no  exception 
was  taken,  found  that  it  was  unnecessary 
to  return  a  verdict  on  the  defender's  issue 
of  Veritas.  The  pursuer  asked  a  modifica- 
tion of  the  expenses  in  respect  of  the  issue 
of  Veritas,  which  had  not  been  esta- 
blished. 'The  Court  granted  the  defender 
his  expenses  without  modification.  Camp- 
hell  and  Others  v.  Scottish  Educational 
News  Company,  Limited,  p.  487. 


Expenses — Jury  Trial — Two  Trials  in  both 
<n  lohich  Pursuer  Successful —  Verdict  in 
First  Trial  Set  Aside  on  Ground  of  Mis- 
direction — Expenses  of  First  Trial.  In 
an  action  of  damages  for  personal  injury 
the  pursuer  obtained  a  verdict  which  was 
afterwai-ds  set  aside  on  the  g^-ound  of 
misdirection.  At  the  second  trial  the 
pui'suer  again  obtained  a  verdict.  The 
pursuer  moved  for  expenses  of  both  trials. 
Held  that  as  the  veraict  in  the  first  trial 
had  been  set  aside  on  the  ground  of  mis- 
direction the  pursuer  was  entitled  to  the 
expenses  of  the  first  trial  as  well  as  those 
of  the  second.  Opinions  reserved  as  to 
the  right  of  a  pursuer  who  has  been  suc- 
cessful in  both  trials  to  the  expenses  of 
the  first  where  the  verdict  in  it  nas  been 
set  aside  as  contrary  to  the  evidence. 
M'QuiUcin  v.  Glasgow  District  Subway 
Company,  January  24,  1902,  4  F.  462,  SB 
S.L.K.  3&;  and  Grant  v.  WHliam,  Baird 
&  Company,  Limited,  February  20,  1903, 
5  F.  459,  40  S.L.R.  365,  commented  oti. 
Canavan  v.  John  Green  &  Company,  p. 
604. 

Several  ^Defenders— Liability  of  Un- 

svuscessful  Defender  for  Expenses  of  Suc- 
cessful Defender.  In  an  action  against 
two  defenders  "  conjunctly  and  severally 
or  severally"  for  damages  m  respect  of  the 
death  of  the  pursuer's  son,  one  of  the  de- 
fenders was  found  liable  and  the  other  as- 
soilzied. Held,  in  the  circumstances  of  the 
case,  that  as  the  successful  defender  had 
been  brought  into  Court  owing  to  the 
conduct  of  the  unsuccessful  defender  in 
repudiating  liability,  in  the  knowledge  of 
facts  peculiarly  within  his  own  province 
and  wnich  no  inquiry  on  the  part  of  the 
pursuer  might  have  been  able  to  discover, 
the  unsuccessful  defender  was  liable  in 
expenses  to  the  successful  defender  as 
well  as  to  the  pursuer.  Mackintosh  v. 
Galbraith  and  Arthur,  November  6, 1900, 
3  F.  66,  38  S.L.R.  53;  and  Thomson  v. 
Edinburgh  and  District  Tramways  Com- 
pany, Limited,  January  15,  1901,  3  F.  355, 
38  S.L.R.  2fl8,  commented  on.  Morrison 
f.  Waters  &  Company  and  Another,  p. 
646. 

Parish  Council  Sisted  Defenders - 


Liability  for  Expenses  from  Lodging  of 
Minute  Craving  Sist  only — Action  to  De- 
termine Position  of  Rightof-Way.  The 
Landwaitl  Committee  or  a  Parish  Council 
sisted  themselves  as  defenders  to  an  action 
to  determine  the  position  of  an  admitted 
right-of-way  within  the  parish,  brought 
against  the  District  Committee  of  the 
County  Council,  who  did  notdefend.  Held 
that  the  Landward  Committee,  who  were 
found  to  have  no  title,  were  only  liable  in 
expenses  from  the  date  of  lodging  the 
minute  of  sist.  Hope  v.  The  Lasswade 
District  Committee  of  the  County  Council 
of  Midlothian  and  Others,  p.  679. 

Master  and   Servant  —  Workmen's 


Compenvation  Act  1897  (60  and  61  Vict, 
cap.  37),  Schedule  II,  sec.  6 — Incompetent 
Application  for  Arbitration — Discretion 
of  Arbiter.  The  Workmen's  Compensa- 
tion Act  1807,  Schedule  II,  section  6,  pro- 
vides:—"The  costs  of   and   incident  to 
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the  arbitration  and  proceedinKB  con- 
nected therewith  shall  be  in  the  dis- 
cretion of  the  arbitrator.  .  .  ."  fleW 
that  this  enactment  did  not  cover  the 
expenses  of  an  application  for  arbitra- 
tion found  to  be  incompetent  and  pre- 
mature. Kennedy  v.  Caiedon  Shipbuild- 
ing and  Engineermg  Company,  Limited, 

Expenses— Husband  and  Wife— Petition 
mt  Wife  for  Custody  of  Children— Wife's 
Expenses—  Whether  Wife  Entitled  to 
Expenses  as  between  Party  and  Party  or 
as  between  Agent  and  Client — "Neces- 
sary" Eocpenses.  Held  that  as  the  ex- 
penses incurred  by  a  wife  in  a  successful 
petition  for  custody  of  children  were  not 
"necessary"  expenses  which  a  husband 
was  bound  to  pay,  the  petitioner  was  only 
entitled  to  expenses  in  ordinary  form. 
Question  (per  jLoi-d  Kinnear)  as  to  the 
rule  observed  in  .awarding  a  wife  ex- 
penses in  a  consistorial  cause,  "whether 
the  principle  on  which  the  rule  was 
originally  Tbased,  namely,  that  since'  a 
wife  has  no  means  her  justifiable  ex- 
penses must  be  paid  by  ^er  husband, 
should  be  applicable  to  the  case  of  a  wife 
having  a  considerable  separate  estate." 
A  V.  B,  p.  731. 

See  Justiciary  Cases. 

EjcpeTiaes  after  Verdict  Applied.  See  Master 
and  Servant. 

Expenses  Carried  by  Minute.    See  Process. 

Expenses  of  Unsuccessful  Trial.  See  Mas- 
ter and  Servant. 

Expiry  of  Reclaiming  Days.    See  Process. 

Faculties  and  Potoers.    See  Suiccession. 

False  Statement  in  Advertisement.  See 
Landlord  and  Tenant — Trade  Name. 

Fee.     See  Succession. 

Felloio-Servant.    See  Reparation. 

Fencing.    See  Reparation. 

Feu,  Cnarter.    See  Superior  and  Vassal. 

Feuars  with  a  Common  Superior.  See 
Superior  and  Vassal. 

Finality  Clause.    See  Process. 

Finality  of  Decree.    See  Process. 

Fire  Insurance.    See  Insuranee. 

Fishings  —  Salmon-Fishing  —  Trespass  — 
Parties  Nominally  Fishing  for  Trout — 
Facts  Held  Sufficient  to  Warrant  Inter- 
dict.    A  p7V  indiviso  proprietor  of  sal- 
mon-fishing  having  the  exclusive  right 
on  seven  out  of  every  eight  week  days, 
raised  an  action  of  interdict  against  cer- 
tain persons,  the  townsmen  of  a  town 
which  was  the  other  pro  indiviso  pro- 
prietor of  the  salmon-ibhing,  having  the 
exclusive  ri^ht  on  the  eighth  day,  and 
which  exercised  its  right  by  leaving  it 
o])en   to  the  townsmen,  to   have  them 
prohibited  from   unlawfully  trespassing 
on  his  fishing.      The  defenders  averred 
that  they  were  fishing  for  brown  trout, 
which  class  of  fishing  was  in  fact  open   I 
to  them.    Interdict  granted  where  it  was  ! 
established,   though   no  salmon  had  ac-   ' 
tually  been  taken,  that  the  defenders  (1)   , 
ha^l  made  no  difference  in  their  method   I 
of  fishing  on  the  days  when  they  were 
not  entitled  to  fish  for  salmon,  and  (2) 
had  used  minnow  tackle  or  large  sized  I 


flies  (though  not  technically  salmon  flies), 
and  (3)  had  fished  in  the  montiis  of  August 
and  September,  months  when,  broadly 
speaking,  only  salmon  and  sea  trout  are 
taken  with  the  rod.  Warrand  v.  Watson 
and  Others,  p.  799. 

Fishings — SaVmon-Fishing — River — Rights 
of  Tipper  Salmon- Fishing  Proprietor- 
Rights  of  Lower  Riparian  MtUoioner. 
The  proprietors  of  salmon-fishing  in  the 
upper  reaches  of  a  river  are  not  entitled, 
as  against  a  lower  riparian  millowner,  to 
insist  upon  having  the  condition  and  flow 
of  the  river  left  in  their  natural  state, 
save  in  so  far  as  affected  by  rights 
acquired  by  prescription ;  their  right  is 
limited  to  seeing  that  there  is  no  obstruc- 
tion or  abstraction  of  such  a  character  as 
materially  to  impede  the  free  passage 
of  salmon.  Question  whether,  in  cases 
where  water  is  abstracted,  it  is  necessary 
that  at  least  an  e<\aal  amount  of  water 
to  that  abstracted  be  sent  down  the 
stream  of  the  river,  on  the  ground  that 
salmon  always  follow  the  main  stream. 
Earl  of  Kintore  and  Others  v.  Alexander 
Pirie  &  Sons,  Limited,  p.  838. 

See  Justiciary  Cases. 

Foreign— Reparation— Conflict  of  Laws— 
International  Private  Law  —  Lex  loei 
delicti  com,missi — Action  in  Scotland  by 
Domiciled  Irishman  for  Solatium.  A 
domiciled  Irishman  living  in  Ireland 
raised  an  action  in  a  Sheriff  Court  in 
Scotland  against  a  tramway  company 
operating  there,  to  recover  damages,  by 
way  of  solatium,  for  the  death  of  his  son, 
who  had  been  killed,  he  averred,  by  their 
negligence.  The  law  of  Ireland  recog- 
nising no  claim  for  solatium,  the  defen- 
ders pleaded,  inter  alia — (1)  The  action  is 
irrelevant ;  (2)  no  title  to  sue.  Held  that 
the  puiBuer's  remedy  was  regulated  by 
the  lex  loci  delicti  commissi  irrespective 
of  his  domicile,  and  an  allowance  of  issues 
granted.  Kendrick  v.  Buryiett,  Novem- 
ber 17,  1897,  25  R.  82,  35  S.L.R.  82,  ex- 
plained and  distinguished.  Convery  v. 
Lanarkshire  Tramways  Company,  p.  82. 

See  Jurisdiction —  Witness. 

Foreign  Contract.     See  CorUract — Process. 

Foreign  Heritage.    See  International  Law. 

Foreigner.    See  Master  and  Servant. 

Foreshore.    See  Harbour. 

Forfeiture  of  Shares.    See  Company. 

Forgery.     See  Bill  of  Exchange. 

Prauct— Principal  and  Agent—  Stockbroker 
— Fraud  by  Stockbroker's  Accredited  Clerk 
— Stockbroker  not  Liable  for  Certificates 
of  Stock  Misappropriated  by  Clerk  nor 
for  Sums  of  Money  Credited  to  Client  in 
Monthly  Account  Receipted  by  Clerk.  An 
"accredited"  clerk  in  a  stockbrokers' 
office  obtained  possession  of  certificates 
of  stock  belonging  to  a  client  whose 
brother-in-law  he  was,  which  had  been 
left  in  the  office,  and,  executing  forged 
transfers,  sold  the  stock  and  appropriated 
the  proceeds.  On  another  occasion  in 
the  fortnightly  account  rendered  to  the 
client  he  credited  him  with  the  amount 
of  a  cheque  and  receipted  the  account, 
although  the  stockbrokers  had  not  re- 
ceived the  cheque,  which  he  had  appro- 
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priated  to  bis  own  iise.  It  was  not 
proved  that  be  bad  any  authority  to 
grant  receipts.  Held — affirming  judg- 
ment of  Lord  Ordinary  (Low)— that  the 
rule  of  law  established  in  Barwick  v. 
English  Joint  Stock  Bank  (L.R.  2  Ex.  250), 
and  Clydesdale  Bank  v.  Paul  (March  8, 
1877.  4  K.  626  14  S.L.R.  403),  whereby  an 
innocent  principal  is  only  held  liable  for 
his  agent's  fraud  where  the  fi'aud  is  com- 
mitted within  the  scope  of  the  service 
and  for  the  principal's  benefit,  applied, 
and  that  the  stockbrokers  were  conse- 
quently not  liable.  Robb  v.  Gow  Brothers 
&  Gemmell.  p.  120. 

Fraud..  See  Justiciary  Cases— Trade  Name 
—Process. 

Fraud  of  Partner.    See  Bar. 

Gaming.     See  Justiciary  Cases. 
Gazette  Notice.    See  Bankruptcy. 
Gift.    Sre  Revenue. 
Gxtt  of  Fee.     See  Succession. 
Glebe  Lands.     See  Teinds. 
Goods  in  Custody  of  Bankrupt.    See  Con- 
trad. 
Goods  in  Cxtstody  of  Insured.    See  Insur- 

anee. 
Goods  in  Possession  of  Debtor.    See  Justi- 
ciary Cases. 
Goods  Purchased  on  Credit.    See  Club. 

Harbour — Statute — Construction — Fisher- 
roic  Harbour  Act  1840  (3  Vict.  cloBcciii), 
tecs.  2,  49,  and  16— "Precincts  of  Barbour" 
—"Along   the  Shore" — Foreshore.      The 
Fisherrow  Harbour  Act  1840  in  section  2 
provides  that  where  in  the  Act  the  word 
"  harbour  "  occurs  it  shall  be  understood 
to  mean  the  harbour  of  Fisherrow,  and 
shall  include  "the  whole  precincts  thereof 
as  after  specified,  and  the  piers,  quays  .  .  . 
presently  existing  or  which  are  hereby 
authorised  to  be  made  or  maintained  .  .  . 
unless  in  any  of  the  cases  aforesaid  it  be 
otherwise  speciaUy  provided,  or  there  be 
something  in  the  subject^  or  context  re- 
pugnant to  such  construction."      Section 
49  enacts  "that  it  shall  not  be  la\vful  for 
any  person  to   throw  .  .  .   any  ballast, 
dirt,  ashes,  rubbish,   .  .  .   into  the  said 
harbour  ,  .  .  nor  shall  it  be  lawful  for 
any  person  to  dig  or  take  away  from  the 
said  harbour  or  its  precincts  any  sand, 
gravel,    shingle,    or   stones   for    ballast, 
or  any  other  purpose,  except  froni  such 
place  or  places    as    shall  from   time   to 
tinie    be    appointed    for    that    purpose 
under  the  authority  of  the  said  commis- 
sioners  .  ,   ."       The   word    "precincts" 
is  not  defined   in  the  Act,  but  section 
76  provides  that  "for   the  purposes  of 
this  Act,  and  for  no  other  purposes  what- 
ever, the  said  harbour  shall  be  deemed  to 
extend  along  the  shore  from  the  M  burn 
on  the  west  to  the  R  bum  on  the  east, 
and  to  seaward  to  the  extent  of  100  yards 
below  low-water  mark  opposite  to  the 
shore  between  the  foresaid  burns."     Cer- 
tain parties  owned  lands  abutting  on  the 
sea   between  the  bums  M   and  R,   and 
claimed  tight  to  remove  sand  thei-efrom 
from  below  the  line  of   high-wator   of 
ordinary  spring  tides.     In  an  action  of 


declarator  brought  against  them  by  the 
Harbour  Commissioners,  held  that  the 
terms  "harbour and  its  precincts"  were 
not  to  be  read  as  meaning  only  the  har- 
bour proper  and  the  ground  in  close 
proximity  where  anv  operations  might 
do  damage  to  it-s  worts,  but  included  the 
whole  foreshore  between  the  said  bums, 
i.e.,  up  to  the  line  of  high-water  of  ordi- 
nary spring  tides,  and  consequently  that 
the  defenders  were  not  entitled  to  remove 
the  sand  without  the  Commissioners' 
authority.  Fisherrow  Harbour  Commis- 
sioners V.  Musselburgh  Real  Estate  Com- 
pany Limited,  p.  110. 

Barbour.    See  Poor—  Valuation  Acts. 

Height  of  Buildings.    See  Burgh. 

House  of  Lords.  See  Admintstration  of 
Justice. 

Household  Franchise.    See  Electivn  Law. 

Hours  of  Closing.    See  Statute. 

Husbarid  and  Wife — Nullity  of  Marriage 
—  Impotency  —  Incapacity  ,of  Woman — 
Absence  of  Structural  Befect — Imprac- 
ticability of  Consummation  —  Circum,- 
stances  in  which  Impracticability  In- 
ferred. Seven  months  after  the  marriage 
a  husband  brought  an  action  of  nullity 
against  the  wife  on  the  ground  of  her  im- 
potency. The  spouses  had  separated 
three  and  a-half  months  after  the  mar- 
riage, but  prior  to  that  date  the  husband, 
who  was  able  and  anxious  to  consummate 
the  marriage  and  had  had  sufilqient  oppor- 
tunities, had  used  every  means  to  that 
end  short  of  physical  violence,  but  with- 
out attaining  his  object.  There  was  no 
structural  incapacity  in  the  wife.  No 
reason  was  susKested  for  a  wilful  refusal 
on  her  part.  Held  (1)  (aff.  Lord  Ordinary 
Johnston's  opinion)  that  incapacity  on 
the  part  of  the  woman  was  not  restricted 
to  cases  where  some  structural  incapacity 
existed,  but  included  cases  where  consum- 
mation was  impracticable,  an  inference  to 
be  drawn  from  the  facts;  and  (2)  (rev. 
Loi-d  Ordinary  Johnston)  that  in  the  cir- 
cumstances of  the  case  incapacity  on  the 
part  of  the  woman  was  to  be  inferred, 
and  consequently  that  the  man  was 
entitled  to  decree.    A  B  v.  C  B,  p.  411. 

Divorce — Separation  and  Aliment — 

Process— Action  of  Separation  and  Ali- 
ment liaised  Pending  Action  of  Divorce 
on  Same  Grounds  —  Competency  —  Lis 
alibi  pemdens.  A  wife  raised  an  action 
of  divorce  against  her  husband  on  the 
ground  of  adultery.  Having  changed  her 
mind  as  to  the  remedy  she  desired,  she 
thereafter  raised  an  action  of  separation 
and  aliment  against  him  on  the  same 
grounds  without  having  abandoned  the 
divorce  action.  The  defender  pleaded — 
"The  action  is  incompetent"  and  "Lis 
alibi  pendens. "  Held  that  the  action  was 
competent,  it  being  open  to  the  defender 
in  the  event  of  the  pursuer  not  proceed- 
ing with  or  abandoning  the  action  of 
divorce  to  move  that  it  be  dismissed  with 
expenses.    Stewart  v.  Stewart,  p.  522. 

See  Expenses. 

Husband  Living  Apart.  See  Master  and 
Servant. 

Hypothec.    See  Lease. 
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Implementa  of  Livelihood.  See  Bankruptcy. 

Implied  Contract.  See  Master  and  Servant 
— Company. 

Implied  Mandate.    See  Partnership. 

Implied  Warranty.    See  Contract. 

Imprisonment.    See  Justiciary  Cases. 

Income  Tax — Profits — Deductvons — Cost  of 
Transferring  Business  to  New  Premises 
—Property  Tax  Act  1842  (5  and  6  Vict.  c. 
35),  sec.  100,  Schedule  D,  Case  1,  Rule  3. 
A  company  engaged  in  the  business  of 
buying  and  selling  granite  found  it  neces- 
sary to  acquire  a  larger  yard.  It  removed 
stones  and  cranes  from  the  old  to  the  new 
yard,  re-erecting  the  cranes  there.  Held 
that  in  estimating  the  annual  profits  for 
the  purposes  of  the  Income  Tax  Acts  the 
company  was  not  entitled  to  deduct  the 
cost  of  the  transference  of  stones  to  the 
new  yard  and  the  re-erecting  of  the 
cranes.  Granite  Supply  Association, 
Limited  v.  The  Solicitor  of  Inland  Re- 
venue, p.  65. 

— —  See  Revenue. 

Indemnity.     See  Com-pany. 

Indictment.     See  Justiciary  Cases. 

Infringement.    See  Patent — Trade  Nanu. 

Innuendo.     See  Reparation. 

Insanity.    See  Poor. 

Insurance — Fire  Insurance — Goods  in  Cus- 
tody of  Insured — Policy  Co^tering  Property 
Held  by  Insured  "in  Trust  or  on  Com- 
mission, for  which  he  is  Responsible."  A 
miller  who  received  from  customers  hay 
to  be  cut,  was  insured  against  fire  by 
policies  "on  stock-in-trade  the  property 
of  the  insured,  or  held  by  him  in  trust  or 
on  commission  for  which  he  is  respon- 
sible." Opinion  per  Lord  Kyllachy  that 
the  policies  might  "quite  well  be  read  as 
constituting  an  insurance  by  the  bank- 
rupt for  himself  and  all  others  con- 
cerned of  the  whole  goods  in  his  pre- 
mises." Cochran  &  Son  u  Leckie's  Irus- 
tees,  p.  715. 

Marine  Inswrance  —  Policy  Effected 

by  Owner  of  Ship — Right  of  Charterer 
to  Benefit  of  PoHcy  —  Demise  of  Ship. 
The  owners  of  a  vessel  effected  a  policy 
of  insurance  on  her,  the  policy  being  in 
common  form  and  purporting  to  be  made 
on  the  proposal  of  certain  insurance 
brokers  "  as  well  in  their  own  name  as 
for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom 
the  subject-matter  of  this  policjr  does, 
may,  or  shall  appertain  in  part  or  in  all.'' 
The  policy  contained  a  collision  clause. 
The  vessel  was  chartered  under  a  charter- 
party  amounting  to  a  demise  of  the  ship 
during  the  currency  of  the  charter  to  the 
charterers.  Owing  to  her  fault  a  colli- 
sion took  place  with  another  vessel,  the 
damages  for  which  were  paid  by  the 
charterers,  who  afterwards  Drought  this 
action  to  recover  them  from  the  insurance 
company  under  the  policy  effected  by  the 
owners.  There  was  no  evidence  of  inten- 
tion on  the  part  of  the  owners  to  protect 
the  charterers  by  insurance  unless  such 
intention  could  be  inferred  from  the  mere 
fact  of  the  existence  of  the  policy,  taken 
in  connection  with  the  language  of  the 
charter,    of    which  only   the    following 


clauses  bore  on  the  Question,  viz.,  clause 
3,  which  declared  that  the  charterers 
should  pay  for  certain  specified  charges 
"  and  all  other  charges  whatsoever" 
except  repairs  to  hull  and  machinery  and 
anytning  appertaining  to  keep  the  ship 
in  working  order;  clause  17 — "It  is  under- 
stood in  event  of  steamer  from  above 
causes  (stress  of  weather,  etc.)  putting  in 
to  any  port  or  ports  other  than  those  to 
which  she  is 'bound  that  the  charterers 
are  covered  as  to  expenses  as  the  owners 
are  by  their  insurance  "  ;  clause  22  — 
"That  the  owners  shall  pay  for  the  in- 
surance of  the  vessel."  Held  that  the 
charterers  could  not  recover  from  the 
insurance  company,  there  being  no  evi- 
dence that  their  interest  was  covered  by 
the  policy.  Boston  Fruit  Company  v. 
British  and  Foreign  Marine  Insurance 
Company,  p.  892. 

Insu7-ance.    See  Poor. 

Insurance  Policy.    See  Contract. 

Interdict — Interim,  Interdict — Subsistence 
of  Interdict.  Held  {per  Court  of  Seven 
Judges)  that  interim  interdict  having 
been  granted  in  the  Bill  Chamber  and 
the  Note  passed,  the  interdict  subsisted 
till  the  Note  was  finally  disposed  of  either 
by  a  judgment  of  the  Lord  Ordinary  not 
reclaimed  against,  or  by  a  judgment  of 
the  Inner  House  on  a  reclaiming  note. 
Clippens  Oil  Company,  Limited  v.  The 
Edinburgh  and  District  Water  Trustees, 
p.  540. 

Interim,  Interdict  —  Mineral  Com- 
pany Interdicted  by  Water  Trustees— 
Question  of  Interdict  Wrongous — Preser- 
vation, of  Status  Quo  —  Prevention  of 
Respondents  from  Doing  what  otherwise 
not  Entitled  to  Do.  At  the  instance  of 
water  trustees  interim  interdict  was 
granted  against  a  mineral  company  in- 
terdicting it  from  mining  under  or  within 
forty  yards  of  the  trustees'  water-pipes. 
This  intei-dict  was  eventually  upon  the 
Note  refused  and  the  company  brought 
an  action  of  damages.  Pending  tnis 
action  the  trustees  sought  and  obtained 
on  a  different  ground  an  interdict  inter- 
dicting the  company  from  mining  so  as 
to  damage  the  pipes  which  had  been 
found  entitled  to  support.  In  the  action 
of  damages  held  that  the  interim  inter- 
dict was  wrongous,  entitling  to  damages, 
inasmuch  as  (1)  it  was  not  one  merely 
preserving  the  status  quo,  and  (2)  not 
being  in  exactly  similar  terms  to  the 
interdict  finally  obtained,  its  effect  had 
not  been  only  to  prevent  the  pursuers 
doing  what  otherwise  they  were  not 
entitled  to  do.  Observed  per  Lord  Pre- 
sident— "I  do  not  think  that  to  show 
the  defenders  were  trying  to  cripple  the 

Sursuer  of  set  purpose  has  anything  to 
o  with  the  interdict  being  wrongous." 
Clippens  Oil  Company,  Limited  v.  The 
Edinburgh  and  District  Water  Trust, 
p.  540. 

—  Competency— Form— SalmonrFishing 

—  Proprietors  of  Salmon  •  Fishing  in 
Upper  Reaches  of  River  —  Obstruction 
to  Passage  of  Salmon  by  Lower  Riparian 
MiUotoner— Rigidity  of  interdict.   Where 
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the  proprietors  of  salmon-fishings  in  the 
upper  rearlies  of  a  river  allege  obstruc- 
tion to  the  passage  of  salmon  up  the 
river  on  the  part  of  a  lower  riparian 
millowner,  interdict  at  their  instance  is 
the  appropriate  remedy.  Where  an  in- 
terdict had  been  granted  by  the  Court 
of  Session  defining  the  respective  rights 
of  the  salmon-fishing  proprietors  of  the 
upper  reaches  of  a  river  and  a  lower 
riparian  millowner  in  a  question  as  to 
obstruction  by  the  latter,  the  House  of 
Lords  in  affirming  the  order  added  a 
declaration  "  that  in  the  event  of  any 
future  substantial  change  in  the  river 
affecting  the  interests  of  parties,  neither 
party  shall  be  precluded  by  anything  in 
the  judgments  affirmed  from  applying 
to  the  Court  of  Session  in  any  com- 
petent process  for  remedy."  Earl  of 
Kintore  and  Others  v.  Alex.  Pirie  & 
Sons,  Limited,  p.  838. 
Interdict.    See  Procesa—Boad—  Trade  Name. 

Initrdict  Granted  in  Sheriff  Court.  See 
Juriediction. 

Interest.    See  Contract. 

Interim  lnterd,%ct.    See  Interdict — Process. 

Inierhcutor.  See  Staster  and  Servant — 
Expenses. 

Inlenoeutor  Ordering  Inquiry.  See  Pro- 
cess. 

Interlocutor  Pronxrunced  on  Withdravxd 
of  Reclaiming  Note.     See  Process. 

International  Law — Jurisdiction — Foreign 
Heritage  Ovoned  by  Domiciled  Scotsman 
—Refiual  of  Owner  to  Implement  Order 
of  Court  to  Convey  Foreign  Heritage — 
Motion  for  Order  on  the  Principal  Clerk 
of  Court  to  E,vecute  Conveyance  in 
Owner's  Name  Considered  and  Refused. 
In  an  action  where  the  defender  had  been 
ordered  by  the  Court  to  execute  a  con- 
veyance of  a  certain  heritable  subject  in 
Ireland  in  favour  of  the  pursuers,  but 
had  refused  to  do  so,  a  note  craving  the 
Court  to  authorise  and  ordain  the  Prin- 
cipal Clerk  of  Court  to  execute  the 
required  conveyance  on  behalf  of  the 
defender  refused.  Buthven  and  Others 
V.  Ruthven,  11. 

— - —  Succession  —  Will  —  Revocation  by 
Marriage —  Will  of  Englishiooman  sub- 
sequenUy  Marrying  Domiciled  Scotsman 
-WiUs  Act  ISffJ  (1  Vict.  c.  26),  sees.  18 
and  35.  Held  that  a  will  dealing  with 
moveable  estate,  which  was  duly  exe- 
cuted by  a  lady  domiciled  in  England, 
was  not  revoked  by  her  subsecjuent  mar- 
riage in  England  to  a  domiciled  Scots- 
man. Westennan  (Westerman's  Exe- 
cutor) v.  Schwab  and  Others,  p.  161. 

Conflict  —  Trust-Deed    Executed   by 

Scotchwoman  in  intiUtu  of  English 
Marriage— Deed  in  Scottish  Form  and 
Majoriq/  of  Trustees  Scottish  —  Revoc- 
ability  of  Trust  Conveyance — Power  to 
Revoke.  Prior  to  her  marriage  a  Scotch- 
woman executed  a  trust  conveyance  by 
which  she  conveyed  her  estate  to  trustees. 
The  deed  was  executed  in  irUuitu  of  an 
English  marriage,  but  it  was  in  Scottish 
form,  and  two  of  the  three  trustees 
nominated  in  it  were  Scotch.  Held  (1) 
that  the  question  of  the  revocability  of 


the  deed  fell  to  be  determined  by  Scotch, 
and  not  by  English  law  j  but  (2)  that 
averments  that  "  by  the  law  of  England 
the  effect  of  marriage  is  to  incapacitate 
a  wife  from  affecting  or  revoking,  even 
with  the  consent  of  tier  husband,  rights 
already  created  by  her  by  any  unilateral 
deed  or  settlement  in  contemplation  of 
the  marriage,"  were  relevantly  made  by 
the  defenders  and  must  be  tne  subject 
of  inquiry.  Sawrey-Cookson  v.  Sawrey- 
Cookson's  Tru.stees,  p.  200. 

International  Law  —  Conflict  —  Deed  Ex- 
ecuted by  Lady  Domiciled  in  England 
Ratifying  Trust-Deed  Executed  by  her  in 
Contemplation  of  Marriage,  and  when 
Domiciled  in  Scotland  —  Revocability  — 
Avermentof  English  Law— Relevancy.  A 
lady,  subsequent  to  her  marriage  to.  a 
domiciled  Englishman,  executed  a  ratifica- 
tion of  a  Scottish  trust-conveyance  gran  ted 
by  her  in  contemplation  of  marriage,  and 
when  she  was  domiciled  in  Scotland.  She 
subsequently  claimed  right  to  revoke  the 
ratification.  Held  (1)  that  the  question 
of  the  revocability  of  the  ratification 
was  to  be  determined  by  English  law, 
and  (2)  that  averments  to  the  effect  that 
by  the  law  of  England  the  ratification 
was  irrevocable  were  relevantly  made 
in  defence,  and  must  be  t^e  subject  of 
inquiry.  Sawrey  -  Cookson  v.  Sawrey- 
Cookson's  Trustees,  p.  209. 

International  Private  Law.    See  Foreign. 

Interpretation.    See  Statute — Contract. 

Interpretation  of  Regulations.    See  Process. 

Inter  vivos  Disposition.    See  Trust. 

Intestacij.    See  Succession. 

Intimatwn  of  Assignation.  See  Assigna- 
tion. 

Intimation  of  Motion.    See  Process. 

Invalid  Resolution.     See  Company. 

Investment.     See  Trust. 

Issue.    See  Reparation. 

Issues  and  Counter  Issue.    See  Process. 

Judicial  Factor — Special  Powers— Power  to 
Sell  Hervtable  Subject — Report  by  Ac- 
countant of  Court  against  Power  Craved 
—  Power  Granted  by  Court.  Circum- 
stances in  which  a  petition  for  the 
appointment  of  a  judicial  factor  on  an 
intestate  estate,  with  special  power  to 
sell  a  heritable  property  included  in  the 
said  estate,  having  been  presented,  the 
Court  granted  the  special  power  craved, 
although  the  Accountant  of  Court,  to 
whom  a  remit  had  been  made,  had 
reported  against  the  special  power  being 
granted.    Youngs,  Petitioners,  p.  648. 

Judicial  Slander.      See  Reparation. 

Jurisdiction — Foreign—Domicile— Citation 
— Stotch  Domicile  of  Origin  and  Personal 
Service  in  Scotland  without  Forty  Days' 
Residence  there.  Held  (aff.  judgment  of 
Lord  Low)  that  a  Scottish  domicile  of 
origin  coupled  with  pei-sonal  service  in 
Scotland  without  forty  days'  I'esidence 
there  does  not  found  jurisdiction  against 
one  who  has  abandoned  his  original 
domicile.  Opinion  (per  the  Lord  Justice- 
Clerk)  that  a  Scotch  domicile  of  succes- 
sion coupled  with  personal  service  in 
Scotland   but  without  forty  days'  resi- 
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dence  there  would  not  found  jurisdiction 
in  Scotland.    Tasker  v.  Grieve,  p.  42. 

Jurisdiction  —  Justices  of  the  Peace  for 
County  of  Midlothian  —  Jurisdiction 
toithin  County  of  City  of  Edinburgh — 
Edinburgh  Eoctension  Act  1896  (50  and 
dO  Vict.  cap.  cciii).  Held  (by  the  Whole 
Court  unanimously)  that  the  Justices  of 
the  Peace  for  the  County  of  Midlothian 
have  jurisdiction  in  small  debt  actions 
within  the  area  of  the  ezisting  City  or 
Burgh  of  Edinburgh  as  defined  prior  to 
the  passing  of  the  Edinburgh  Extension 
Act  1896.  Question— whether  their  pre- 
viously existing  jurisdiction  has  oeen 
determined  by  force  of  that  statute 
within  the  districts  annexed  to  the  City 
by  that  Act    Wright  v.  Bell,  p.  136. 

Process— Sheriff  Court— Interdict — 

Complaint  of  Breach  of  Interdict — Appeal 
— Decree  of  Fine  or  Imprisowmenz  in 
Default  Pronounced  in  Absence  of  Defen- 
der —  Refusal  to  Review  Proceedtngs 
when  Interdict  Granted  —  Competency. 
A  Sheriflf- Substitute  having  interdicted 
a  defender  from  interfering  with  herit- 
able subjects  or  their  rents,  subsequently 
found  on  petition  that  a  breach  of  inter- 
dict had  been  committed,  and  in  the 
absence  of  the  defender  fined  him  and 
adjudged  him,  in  default  of  payment,  to 
be  imprisoned,  refusing  to  review  the 
proceedings  when  the  interdict  was 
originally  granted.  The  Sheriff  having 
adhered  to  his  Substitute's  judgment, 
an  appeal  to  the  Court  of  Session  was 
taken.  Held  (1)  that  the  proceedings  in 
the  Sheriff  Court  were  competent;  (2) 
that  inquiry  was  not  allowable  into  the 
proceedings  when  interdict  was  granted ; 
(3)  that  the  defender's  absence  when  judg- 
ment was  pronounced  did  not  invalidate 
the  judgment.  Stark's  Trustees  v. 
Duncan,  p.  288. 

Appeal — Process — Interdict  Granted 

in  Sheriff  Court — Breach  of  Interdict- 


Appeal  from.  Sheriff-Substitute  to  Sheriff 
— Minute  of  Parties  Waivirig  Certain 
Objections  —  Sfieriff  not  thereby  Con- 
ainuted  A  rbiter — A  ppeal — Competency. 
In  a  complaint  for  breach  of  interdict,  in 
a  Sheriff  Court,  the  evidence  was  not 
formally  recorded,  and  the  Sheriff-Sub- 
stitute gave  judgment,  the  defender  not 
being  present  in  person.  On  appeal  to 
the  Sheriff  a  minute  of  parties  was  pre- 
sented accepting  the  Sheriff-Substitute's 
notes  as  the  notes  of  the  evidence  and 
waiving  objection  to  the  judgment  having 
been  given  in  defender's  absence.  An 
appeal  having  ijeen  taken  to  the  Court  of 
Session  it  was  contended  that  the  appeal 
was  incompetent,  parties  having  by  their 
minute  made  the  Sheriff  arbiter  and  so 
excluded  the  jurisdiction  of  the  Court. 
Held  that  the  case  being  quasi  criminal, 
it  was  not  possible  to  make  the  Sheriff 
arbiter  and  that  appeal  was  competent 
— Dykes  v.  Merry  &  Cuninghame,  March 
4,  1869,  7  Macph.  603,  6  8.L.R.  4f>5,  dis- 
tinguished.   Stark's  Trustees  v.  Duncan, 

See  International  Law —Process — 


Justiciary  Cases — Railway. 


Jurisdiction  of  Judge.  See  Administraiian 
of  Justice. 

Jury  Trial.  See  Expenses— PTveess—Ee- 
paratioTU 

Jus  Crediti.    See  Successicn. 

Jus  qucBsitum  tertio.  See  Agent  and 
Client. 

Justices  of  the  Peace..   See  Jurittdietion. 

Justiciary  Cases — Summary  Procedure- 
Sentence  —  Imprisonment  —  Summary 
Procedure  Act  1864  (27  and  28  Viet  cap. 
53),  sec.  18  (6)  and  Schedule  K,  &  Opinion 
that  in  a  summary  prosecution  for  a 
penalty  it  is  not  competent  to  grant 
warrant  of  imprisonment  for  a  specified 
period  in  the  second  alternative  form  of 
warrant  in  Schedule  K,  6,  appended  to 
the  Summary  Procedure  Act  1864,  unless 
the  Act  imposing  the  penalty  expressly 
authorises  such  imwisonment.  Mumxy 
v.  Jones,  June  17,  1872,  2  Couper  2S4,  du- 
approved.    Todd  v.  Ma^owan,  p.  20. 

Jurisdiction — Civil  or  Criminal- 
Suspension  —  Competency  —  Senfenoe  of 
Imprisonment  not  Aulhorised  by  A<i 
Founded  on — Summary  Procedure  (Scot- 
land) Act  18M  (27  and  28  Vict.  cap.  53), 
sec.  2S.  Where  the  Court  in  a  suspension 
of  a  conviction  in  a  summary  prosecution 
for  a  statutory  penalty  under  'which  the 
accused  had  been  sentenced  to  imprison- 
ment for  a  specified  period,  ^vei«  of 
opinion  that  under  the  Act  imposing  the 
penalty  it  was  not  competent  on  convic- 
tion to  grant  warrant  of  imprisonment 
for  a  specified  period,  held  that  as  the 
jurisdiction  was  civil  and  not  criminal, 
as  defined  by  sec.  28  of  the  Summary 
Procedure  Act  1864,  suspension  of  the 
conviction  in  the  High  Court  of  Justiciary 
was  incompetent.  Todd  v.  Magowan,  p. 
26. 

Jurisdiction — Review — Revenue  Pro- 
secution —  Suspension  — Oppression — Re- 
fusal of  Adjournment— Excise  Manage- 
ment  Act  1827  (7  and  8  Geo.  IV,  c.  53), 
sec.  79.  A  person  who  had  been  convicted 
and  sentenced  in  an  Exche«[uer  prosecu- 
tion by  a  Court  of  Justices  without  appeal- 
ing to  Quarter  Sessions  brought  a  suspen- 
sion, interalia,  upon  the  g^round  that  be 
had  been  oppressively  refused  an  adjourn- 
ment and  convicted  in  absence.  Opinion 
that  the  suspension  was  incompetent 
CircumstaTices  in  which  observed  that 
the  Justices  ought  to  have  granted  an 
adjournment    Todd  v.  Magowan,  p.  26. 

Indictment— Aggravation — Previous 

Conviction — Conviction  of  being  Found 
rtrith  Intent  lAbelled  as  Aggravation — 
Criminal  Procedure  (Scotland)  Act  1887 
(50  and  51  Vict.  c.  35),  sec.  6S— Prevention 
of  Cnmes  Act  1871  (34  and  35  Vict.  c.  112), 
sec.  1—The  Burgh  Police  (Scotland)  Act 
1892  (55  and  56  Vict.  c.  55),  sec.  400— The 
Glasgow  Police  (Further  Powers)  Act  1802 
(55  and  56  Vict.  c.  clxv),  sec.  25.  Held  that 
it  is  not  competent  under  the  Criminal 
Procedure  (Scotland)  Act  1S87,  sec.  63,  to 
libel  as  an  aggravation  of  the  crime  of 
dishonest  appropriation  of  property  a 
previous  conviction  of  being  found  with 
intent  to  commit  a  crime.  H.  M.  Advo- 
cate V.  Coggans  and  Harwood,  p.  46. 
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Justiciary  Cages — Stispenaion— Burghs- En- 
ttrtaxnnierU — "Pviblic  Show  or  other  Like 
Place  of  Pubhe  Entertainment " — Burgh 
Police  {Scotland)  Act  1892  (55  and  56  Vict.  c. 
55),  tec.  397.  The  Bui^h  Police  (Scotland) 
Act  1882,  by  section  ^,  which  prohibits 
the  opening  or  setting  up  within  tne  burgh 
irithout  the  permission  of  the  magistrates, 
of  a  "public  show  of  any  description 
whatever,  whether  in  open  ground  or  in 
any  house  or  building,  or  caravan  or  tent," 
enacts  that  "  if  anv  person  shall  open  or 
set  up  .  .  .  any  such  public  show  or  other 
like  place  of  puolic  entertainment  without 
the  sanction  or  permission  of  the  magis- 
trates .  .  .  all  such  persons"  shall  be 
liable  to  a  penalty.  A  musician  having 
been  convicted  of  a  contravention  sought 
to  have  the  conviction  suspended  on  the 
ground,  inter  aiia,  that  he  did  not  open 
a  public  show  within  the  meaning  of  the 
section.  He  stated  that,  permission  hav- 
ing been  refused  him  by  the  magistrates, 
he  "placed  on  the  foreshore  a  portable 
platform  eighteen  inches  in  height,  and 
put  thereon  a  piano,  upon  which  accom- 
paoiments  'were  played  to  the  songs  given 
oy  members  of  his  concert  party.  Held 
that  the  accused's  actings  amounted  to  a 
coDtraveution  of  the  section,  and  suspen- 
sion refused.     Patrick  v.  Wood,  p.  46. 

—Suspension — Complaint — (Me  or  Two 

Charges — ^'Prohibition" — Burgh  Police 
{ScotUind)  Act  1802  (55  and  56  Vict.  c.  55), 
sec.  387.  The  Burgh  Police  (Scotland)  Act 
1802,  section  397,  wnich  prohibits  the  open- 
ing of  any  public  show  without  the  per- 
mission of  the  magistrates,  and  also  gives 
power  to  the  magistrates  to  make  "regu- 
latious  and  prohibitions"  dealing  with 
such  shows,  enacts — "  If  any  person  shall 
open  .  .  .  any  such  public  show  .  .  .  with- 
out the  sanction  or  permission  of  the 
magistrates,  or  shall  contravene  any  such 
regulation  or  prohibition,  all  such  persons 
shall "  be  liable  to  a  penalty.  A  having 
been  convicted  under  a  complaint  which 
charged  him  with  having  set  up  a  public 
show  without  the  sanction  of  the  magis- 
trates, "  and  in  direct  violation  of  the 
Chibition  of  the  said  magistrates," 
ught  a  suspension,  inter  alia,  on  the 
ground  that  there  were  two  branches  to 
the  charge,  both  requiring  to  be  estab- 
lished, viz.,  giving  an  entertainment  and 
disregarding  a  prohibition,  and  that  such 
prohibition  had  not  by  competent  evid- 
ence been  established.  Held  that  inas- 
much as  the  prohibition  referred  to  in 
tiie  complaint  was  not  a  "regulation  or 
prohibition,"  but  was  merely  the  refusal 
of  an  application  by  the  accused  for  per- 
mission, for  the  proof  of  which  the  evid- 
ence produced  was  sufBcient,  there  were 
no  two  branches  to  the  charge  requiring 
to  be  separately  established,  and  suspen- 
sion refused.    Patrick  v.  Wood,  p.  46. 

Suspension— Evidence — Competencjf 

of  Witness— Clerk  of  Court  Cfimng  Evv- 
dence  qua  Depute  Toton^Clerk.  Held  that 
in  a  complaint  under  section  307  of  the 
Burgh  Police  (Scotland)  Act  1802,  the 
officiating  clerk  of  court,  who  was  the 
depute  town-clerk,  was  a  competent  wit- 


ness to  prove  by  parole  evidence  that 
the  accused  had  applied  for  permission 
to  give  entertainments,  whichpermission 
had  been  refused.    Patrick  v.  Wood,  p.  46. 

Justiciary  Cases — Sv.spension — Complaint 
— Relevancy — Nomenjuris — "  WilfulFire 
Raising"— Setting  Fire  Wilfully  to  a  Stack 
of  Hay.  An  indictment  charged  the 
accused  with  setting  fire  to  a  stack  of  hay, 
"and  this  you  did  wilfully."  Objection  was 
taken  to  the  relevancy  of  the  complaint  on 
the  ground  that  it  charged  no  crime  either 
at  common  law  or  under  the  statutes, 
inasmuch  as  "wilful  fire-raising  was  a 
Tiomen  juris  signifying  a  crime  which 
could  only  be  committed  in  connection 
with  heritage  and  certain  kinds  of  move- 
ables, but  not  hay."  Held  that  though 
it  might  have  been  more  usual  to  have 
had  the  words  "  culpably  and  recklessly" 
instead  of  the  word  "  wilfully,"  still  the 
indictment  relevantly  averred  a  crime. 
Angus  V.  H.  M.  Advocate,  p.  49. 

Suspension — Conviction — Conviction 

not  Agreeing  with  Charge — Charge  of 
Setting  Fire  to  a  Stack  of  Hap  WtlfiMy 
— Conviction  of  "  Wilful  Fire-Raising 
as  libelled."  Held  that  a  conviction  for 
"wilful  ilre-raising  as  libelled"  referred 
back  to  the  indictment,  and  was  there- 
fore good  under  an  indictment  which  did 
not  charge  the  accused  with  the  crime 
of  "wilful  flre-raising,"  but  with  setting 
fire  wilfully  to  a  stack  of  hay.  Angus  v. 
H,  M.  Advocate,  p.  49. 

Stated  Case— Ice-Cream  and  Aerated 

Water  Shop— Sale  of  Aerated  Water  in 
Fish  Restaurant — Registration — Burgh 
Police  {Scotland)  Act  1903  (3  Edw.  VII, 
c.  33),  sec.  82,  sub-see.  (1).  The  Burgh 
Police  (Scotland)  Act  1903,  section  82 
(1),  provides  for  a  register  of  ice-cream 
and  aerated-water  shops,  and  imposes  a 
penalty  on  any  person  who  keeps  such  a 
shop  without  its  being  registered  therein. 
Two  persons  having  been*  supplied  in  a 
fish  restaurant  with  aerated  water,  the 
keeper  thereof  was  convicted  of  a  con- 
travention of  the  Burgh  Police  (Scotland) 
Act  1903,  sec.  82  (1^,  in  not  having  his 
premises  registered  m  terms  thereof.  An 
appeal  was  taken.  Held  that  the  sub- 
section did  not  strike  at  the  supplying 
of  aerated  water,  but  at  the  keeping  of 
a  certain  class  of  shop,  viz.,  aerated- 
water  shops,  and  consequently  that  it 
did  not  apply  to  premises  where  the 
principal  business  carried  on  was,  as 
nere,  that  of  a  fish  restaurant,  although 
aerated  waters  might  also  be  supplied 
to  customers,  and  therefore  that  such 
premises  did  not  fall  to  be  registered 
under  the  Act.  Vellutini  v.  Forsyth, 
p.  51. 

Suspension  —  Noting    Docv/mentary 


Evidence — "Documentary  Evidence  that 
May  be  Put  In  " — Summary  Procedure 
{Scotland)  Act  1864  (27  and  28  Vict.  c.  53), 
tec.  16).  The  Summary  Procedure  (Scot- 
land) Act  1864,  sec.  16,  provides  as  follows: 
— "  It  shall  not  be  necessary  in  any  pro- 
'  ceeding  under  the  authority  of  this  Act 
to  record  or  pi-eserve  a  note  of  the  evid- 
ence adduced!,   but  the  record  shall  set 
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forth  in  the  form  of  the  Schedule  (I)  to 
this  Act  Annexed  the  respondent's  plea, 
if  any,  the  names  of  the  witnesses,  if 
any,  examined  upon  oath  or  affirmation, 
with  a  note  of  any  documentary  evid- 
ence that  may  be  put  in."  A  person  was 
tried  on  a  summary  complaint  and  con- 
victed by  the  Sheriff  of  reckless  driving 
of  a  motor  bicycle.  During  the  course 
of  the  trial  the  Sheriff  asked  the  accused 
for  his  licence,  and  on  its  being  handed 
to  him  by  the  accused,  looked  at  it,  asked 
the  accused  some  questions  about  it,  and 
handed  it  back.  ReW.  that  tlie  provi- 
sion of  the  Act  was  imperative  as  to 
the  necessity  of  a  note  being  made  of 
any  documentary  evidence  put  in,  but 
that  on  the  facts  of  the  present  case 
the  licence  was  not  documentary  evid- 
ence put  in  in  the  sense  of  the  Act.  Bell 
V.  Mitchell,  p.  63. 
Justiciary  Cases — Suspenaion — Conviction 
and  Sentence — Diaconformity  to  Statute 
— Motor  Car — Driver's  Licence— Endorsa- 
tion  of  Driver's  Licence  on  Conviction — 
Motor  Car  Act  \W6(ZEdw.  VII,  e.  96),  see. 
4,  svb-sec.  (1)  c.  The  Motor  Car  Act  1903, 
sec.  4,  enacts — "(1)  Any  court  before  whom 
a  person  is  convicted  of  an  offence  under 
this  Act,  or  of  any  offence  in  connection 
with  thedriviugof  amotor  car,  other  than 
a  first  or  second  offence,  consisting  solely 
of  exceeding  any  limit  of  speed  fixed 
under  this  Act,  (a)  may,  if  the  person 
convicted  holds  any  licence  under  this 
Act,  suspend  that  licence  for  such  time 
as  the  court  thinks  fit,  and,  if  the  court 
thinks  fit,  also  declare  the  person  con- 
victed disqualified  for  obtaining  a  licence 
for  such  further  time  after  the  expiration 
of  the  licence  as  the  court  thinks  fit: 
and  (b)  may,  if  the  person  convicted  does 
not  hold  any  licence  under  this  Act,  de- 
clare him  disqualified  for  obtaining  a 
licence  for  such  time  as  the  court  thinks 
fit ;  and  (c)  if  the  person  convicted  holds 
any  licence  under  this  Act,  shall  cause 
particulars  of  the  conviction  and  of  any 
order  of  the  court  made  under  this  sec- 
tion, to  be  endorsed  upon  any  licence 
held  by  him,  and  shall  also  cause  a  copy 
of  those  particulars  to  be  sent  to  tne 
council  by  whom  any  licence  so  endorsed 
has  been  gp:>anted."  The  driver  of  a  motor 
bicycle  was  convicted  of  reckless  driving 
on  a  summary  complaint,  but,  on  the 
craving  of  the  prosecutor,  the  Sheriff 
dispensed  with  the  endorsation  of  the 
accused's  licence.  A  suspension  of  the 
conviction  was  brought  on  the  ground 
that  the  conviction  was  bad  in  respect 
that  the  Sheriff  had  not  complied  with 
the  requirements  of  the  Act  by  ordering 
the  endorsation  of  the  licence.  Held 
that  endorsation  of  the  licence,  under 
section  4  (1)  (c),  was  not  in  the  meaning 
of  the  Act  a  part  of  the  conviction,  but 
merely  a  ministerial  act  which  the  court 
was  directed  to  perform,  and  conse- 
quently that  the  conviction  did  not  fall 
to  be  quashed  in  consequence  of  endor- 
sation not  having  been  ordered.  Ob- 
served that  there  were  other  orders  which 
might  be  made  under  the  section,  which. 


if  made  at  all,  must  form  part  of  the 
conviction,  viz.,  orders  for  suspension 
of  a  licence  or  disqualification  from  pro- 
curing a  licence.  Bell  v.  Mitchell,  p.  53. 
Justiciary  Cases — Su^enaion— Refusal  to 
Sntertain  Appeal — Statute— Application 
to  Scotland— jKight  of  Appeal  Given  Oene- 
rally — Special  Right  of  Appeal  in  Scot- 
land also  Given— Motor  Car— Motor  Car 
Act  1903  (3  Edw.  VII,  c.  38),  sec.  11,  svb- 
sec.  (2),  and  sec.  18,  svA-sec.  (6).  The  Motor 
Car  Act  1903,  section  11,  sub-section  (2), 
enacts — "Any  person  adjudged  to  pay  a 
fine  exceeding  twenty  shillings  under  this 
Act  may  appeal  against  the  conviction  in 
the  same  manner  as  he  may  appeal  if 
ordered  to  be  imprisoned  without  the 
option  of  a  fine."  Section  18  enacts— 
"In  the  application  of  this  Act  to  Scot- 
land ...  (6)  Any  person  convicted  of 
an  offence  under  this  Act  and  ordered 
to  be  imprisoned  without  the  option  of 
a  fine,  or  adjudged  to  pay  a  fine  exceeding 
ton  pounds,  shall  have  a  right  of  apneal 
against  the  conviction.  Such  appeal  snail 
lie  to  the  sheriff-deputo,  and  shall  be 
heard  summarily.  ..."  Where  a  motor- 
ist was  convicted  of  reckless  driving 
under  the  Motor  Car  Act  1903,  section  1, 
and  was  fined  £9,  he  appealed  to  the 
Sheriff,  who  refused  to  entertain  the 
appeal  as  being  incompetent.  Held  that 
the  appeal  was  rightly  not  entertained 
by  the  Sheriff,  inasmuch  as  the  right  of 
appeal  given  in  section  11  of  the  Act, 
although  that  section  was  in  the  general 
part  of  the  Act  which  applied  both  to 
England  and  Scotland,  was  only  applic- 
able to  England,  and  the  only  right  of 
appeal  in  Scotland  was  provided  for  in 
section  18,  which  did  not  cover  the  case. 
Bell  v.  Mitehell,  p.  53. 

-Small  Debt  Appeal — Decree  for  Some- 


thing Different  fronra  what  Asked — Com- 
petency— Action  of  Damages — Sale  under 
a  Sequestration  for  Rent  of  Goods  not  the 
Property  of  the  Debtor — Goods  in  Posses- 
sion of  Debtor  on  Hire  and  Sale  System 
—  Remaining  Instalments  Sued  for  — 
Value  of  Goods  Given.  A  manufacturing 
company  raised  in  the  Small  Debt  Court, 
against  sheriff-ofQcers  and  a  landlord's 
factor,  an  action  of  damages  because  of 
the  sale  by  them,  under  a  warrant  granted 
in  a  sequestration  for  rent,  of  a  sewing- 
machine  belonging  to  the  company  but  in 
the  possession  of  the  debtor  under  a  hire 
and  sale  agreement.  The  company  sued 
for  the  amount  still  due  to  them  under 
the  agreement.  The  Sheriff  -  Substi- 
tute gave  decree  for  the  value  of  the 
machine  shortlv  before  the  sale.  An 
appeal  having  been  brought,  held  that 
the  Sheriff-Substitute's  decree  was  incom- 
petent, inasmuch  as  it  was  for  a  different 
thing  from  that  asked  in  the  summons, 
and  a,ppea.l  sustained.  Observed  (per  hold 
Johnston)  that  the  fact  of  the  hire  and 
salesystem  having  become  commonplaced 
no  onus  of  inquiring  into  the  true  owner- 
ship of  goods  upon  sheriff-offlcers,  who  in 
the  execution  of  their  duty  were  entitled 
to  rely  on  the  protection  of  the  statutory 
procedure.    Singer  Manufacturing  Com 
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pany  v.  Beale  &  Mactavish  and  Another, 
p.  58. 

Juttieiary  Ccuea — Complaint — Relevancy — 
No  Known  Crime  Charged — Dog — "Keep- 
ing atid  Allotoing  to  Oo  at  Large  a  Fero- 
ewasDogtotheDangeroftheLiegea.  Held 
that  a  summary  complaint  which  charged 
the  accused  with  "  keeping  and  allowing 
to  go  at  large  a  ferocious,  savage,  or  vicious 
dog  to  the  danger  of  the  lieges,"  with  the 
result  that  another  person  waa  attacked 
and  bitten  bv  it,  was  irrelevant,  inasmuch 
as  no  crime  known  to  the  common  law  of 
Scotland  was  charged,  and  no  statute 
constituting  such  an  offence  was  averred. 
Dalzell  V.  Dickie  and  Murray,  p.  61. 

Justiciary  Cases — Fishing — Salmon  Fish- 
ing—Weekly Close  Time — Removal  of 
Lmders  of  Bag-Nets — Duty  to  Remove 
Leaders  as  soon  as  Wind  and  Weather 
Permit  —  Reasonable  Excuse  —  Salmon 
Fisheries  {Scotland)  Act  1862  (25  and 
28  Vict.  c.  97),  see.  1— Salmon  Fislieries 
{Scotland)  Act  1868  (31  and  32  Vict. 
e.  123),  sec.  24  and  Schedule  D.  The 
Salmon  Fisheries  (Scotland)  Act  1862,  sec- 
tion 7,  enacts  that  "the  weekly  close- 
time,  except  for  rod  and  line,  shall  con- 
tinue from  the  hour  of  six  of  the  clock  on 
Sttnrday  night  to  the  hour  of  six  of  the 
clock  on  Monday  morning."  The  Salmon 
Fisheries  (Scotland)  Act  1868,  section  21, 
enacts — "The  proprietor,  and  when  let 
the  occupier,  of  every  fishery  at  which 
. .  .  bag-nets  are  used  shall,  in  regard  to 
such  nets,  do  all  acts  required  by  any 
bye-law  in  force  within  the  district  in 
which  such  fishery  is  situated,  for  the  due 
observance  of  the  weekly  close-time ; " 
and  Schedule  D  contains  a  bye-law  with 
regard  to  the  observance  of  the  weekly 
close-time,  which  requires — "3.  That  the 
netting  of  the  leader  of  each  and  every 
bag-net  shaU  be  entirely  removed  and 
taken  out  of  the  water.  Where  in  a 
summary  prosecution  it  was  proved  that 
the  occupier  of  a  salmon  fishing  had, 
owing  to  wind  and  weather,  been  unable 
to  remove  the  leaders  of  his  bag-nets  on 
Saturday  night,  and  it  was  admitted  by 
the  cnmplainer  that  the  accused  was  under 
no  obligation  to  remove  them  on  Sunday, 
but  there  was  np  proof  that  wind  and 
Weather  or  other  obstacle,  save  the  dark- 
ness of  an  earlj  August  morning,  pre- 
vented their  being  removed  on  the  Mon- 
day morning  before  the  end  of  the  weekly 
close-time— A«W  {reversing  the  judgment 
of  the  Sheriff-Substitute)  that  the  occu- 
pier of  the  fishery  had  been  gfuilty  of  a 
contravention  of  the  Salmon  Fisheries 
(Scotland)  Act  1868,  section  24,  and  regula- 
tion 3  of  bye-law  Schedule  D,in  not  remov- 
ing the  leaders  of  the  bag-nets  between 
12  p.m.  on  Sunday  and  6  a.m.  on  Monday, 
he  having  proved  no  sufficient  excuse 
'or  not  having  done  so.  Observations 
on  the  case  of  Sfiddleton  v.  Patersons, 
January  30,  lOM,  4  A.  321,  6  F.  (J.O.)  27, 
*1  8.Lb.  256.    Macrorie  v.  Forraans,  p.  63. 

■ Complaint  —  Relevancy —  Merchant 

SWppiTvfl  Act  18M  (57  and  58  Vict.  cap. 
^i  lec.  320 — Receiving  Money  for  Steerage 
Passage  wUliout  Chiving  Contract-Tickiet 


— Money  not  Stated  to  have  been  Received 
for  a  Specified  Passage  at  a  Given  Time 
in  a  Specified  Ship.  The  Merchant  Ship- 
ping Act  1884  (57  and  58  Vict.  cap.  60), 
section  320,  enacts— "(1)  If  any  person, 
except  the  Board  of  Trade  and  persons 
acting  for  them  and  under  their  direct 
authority,  receives  money  from  any 
person  for  or  in  respect  of  a  passage 
as  a  steerage  passenger  in  any  ship,  or 
of  a  passage  as  a  cabin  passenger  in 
any  emigrant  ship,  proceeding  from  the 
British  Isles  to  any  port  out  of  Europe 
and  not  within  the  Mediterranean  Sea, 
he  shall  give  to  the  person  paying  the 
same  a  contract-ticket  signed  by  or  on 
behalf  of  the  owner,  charterer,  or  master 
of  the  ship,  and  printed  in  plain  and 
legible  characters.  (2)  The  contract- 
ticket  shall  be  in  a  form  approved  by 
the  Board  of  Trade  and  published  in 
the  London  Oazette,  and  any  directions 
contained  in  that  form  of  contract-ticket, 
not  being  inconsistent  with  this  Act, 
shall  be  obeyed  as  if  set  forth  in  this 
section.  (3)  If  any  person  fails  to  comply 
with  any  requirement  of  this  section  he 
shall,  for  each  offence,  be  liable  to  a 
fine  not  exceeding  fifty  pounds."  A  com- 
plaint set  forth  t^at  the  respondent  had 
been  guilty  of  offences  against  the  above- 
quoted  section  by  receiving  money  for 
steerage  passages  from  Glasgow,  or  some 
other  British  port,  to  porttf  in  America 
without  giving  in  return  therefor  the 
required  contract  -  tickets.  It  did  not 
state  that  the  money  was  received  for 
a  specified  passage  at  a  given  time  on 
a  specified  ship,  and  an  objection  to  the 
relevancy  was  taken  on  that  ground. 
Held  that  the  complaint  was  relevant. 
Morris  v.  Sowden,  [1897J  1  Q.B.  378, 
com,mented  on  and  considered.  Hart 
V.  Hunter,  p.  294. 
Justiciary  Cases — Small  Debt  Appeal- 
Oppression — Deviation  from  Statutory 
Form—Burgh  Police  {Scotland)  Act  18SZ 
(55  and  56  Vict.  cap.  55),  sees.  141  and  330 
— Action  by  Commissioners  for  Expense 
of  Street  Paving — Appeal  against  "Any 
Order,  Deliverance,  or  Act  of  the  Com- 
missioners"— Proof  Allowed  that  Work 
loas  Improperly  Executed — Small  Debt 
{Scotland)  Act  1837  (7  WUl.  IV.  and  1 
Vict.  cap.  41),  sec.  SI.  In  a  small  debt 
action  for  the  proportion  of  the  cost  of 
paving  the  street  applicable  to  the  de- 
fender's property  which  abutted  thereon, 
the  defence  was  stated  that  the  opera- 
tions in  question  had  been  improperly 
executed  and  had  damaged  the  property. 
The  Sheriff-Substitute  allowed  a  proof, 
and  repelled  an  objection  by  the  pur- 
suers to  the  competency  thereof,  ttiken 
on  the  ground  tnat  the  defender  had 
not  appealed  at  the  time  and  in  the 
manner  provided  by  the  Burgh  Police 
(Scotland)  Act  1892,  sec.  330,  and  that  the 
pursuers  consequently  were  entitled  to 
decree  without  inquiry.  After  proof  and 
on  consideration  of  a  report  from  a  civil 
engineer  to  whom  he  had  remitted,  the 
Sheriff-Substitute  dismissed  the  action. 
The  pursuers  appealed.     Held  that  the 
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small  debt  appeal  was  incompetent,  as 
there  was  no  oppression  or  deviation  in 
point  of  form  from  the  statutory  enact- 
ments on  the  part  of  the  Sheriff,  but  at 
most  only  an  error  in  law.  Opinions 
(per  Lord  Justice-Clerk  and  Loi-d  Stor- 
month  Darling)  that  the  appeal  under 
section  330  of  the  Burgh  Police  (Scotland) 
Act  1882  was  not  the  respondent's  remedy 
in  such  a  case  as  was  here  disclosed. 
Magistrates  of  Crieff  v.  Young,  p.  385. 

Justiciary  Cases — Fraud— Fravid  in  Con- 
nection loith  Betting  on  Horae-Races — 
Fi^udvZent  Tampering  roith  Post  Letters 
— Relevancy.  An  indictment  set  forth 
that  A  fraudulently  obtained  from  B,  a 
postman,  letters  consisting  of  envelopes 
which  had  been  stamped  with  the  official 
postmark  indicating  that  they  had  been 
posted  before  noon  on  a  certain  day,  and 
did  in  the  afternoon  of  the  same  day  en- 
close in  the  envelopes  notes  offering  to 
make  bets  with  C,  a  bookmaker,  that 
certain  horses  would  win  certain  races, 
which  races  A  knew  had  already  been  run 
earlier  in  the  same  afternoon,  and  won 
by  the  said  horses ;  that  A  transmitted 
by  post  the  notes  to  C,  and  did  thus 
pretend  to  C  that  he  was  offering  bona 
jide  beta  on  races  which  had  not  been 
run  when  the  notes  were  written  and 
posted,  thereby  inducing  C  to  accept  the 
nets  so  offered,  and  to  pay  to  A  the  pro- 
ceeds thereof,  which  he  appropriated. 
Held  that  the  complaint  was  relevant — 
Wood  and  White  v.  H.M.  Advocate, 
October  23,  1899,  3  Adam  M,  2  F.  (J.O.) 
6,  37  S.L.R  18,  jf allowed;  H.M.  Advocate 
V.  Hodhinson  and  Morton,  Mai-ch  24, 
1903,  i  Adam  219,  40  S.L.R.  834,  eontr 
mented  on.  Claytons  v.  H.M.  Advocate, 
p.  888. 

Police  —  Gaming  —  Betting — Burgh 

Police  (Scotland)  Act  1802  (55  and  58  V'&t. 
cap.  55),  sec.  407 — "House,  Room,  or  Place" 
— Enclosure — "Act  in  any  Manner  in 
Conducting  such  Oatning" — Accused  not 
the  Occupier  of  Premises  nor  his  Em- 
ployee. A  person  was  charged  with  a 
contravention  of  section  407  of  the  Burgh 
Police  (Scotland)  Act,  in  that  he  had 
conducted  betting  within  a  certain  en- 
closed piece  of  ground.  The  enclosure 
was  open  to  members  of  the  public  at 
certain  times  on  payment  of  a  penny 
each,  was  entered  by  a  door  in  which 
an  enumerating  turnstile  was  fixed,  and 
was  fitted  up  as  a  quoiting  ground,  but 
the  real  purpose  of  the  enclosure  was  for 
making  nets  in.     The  accused  was  not 

.  the  tenant  or  occupier  of  the  ground, 
nor  employed  by  him,  but  the  gatekeeper 
directed  parties  on  entering  to  where 
the  accused  was  standing  making  bets, 
and  gave  them  a  card  with  particulars 
of  regulations  for  betting.  Held  (1)  that 
the  enclosure  was  a  "place,"  and  (2)  that 
the  accused  was  a  person  "conducting 
such  gaming  or  betting"  therein  within 
the  meaning  of  the  section.  Clark  v. 
Dykes,  p.  3^. 

Police  —  Burgh  —  "Aerated    Water 

Shop"  —  Sale  of  Aerated  Waters  for 
Consumption  Off  the  Premises— Burgh 


Police  (Scotland)  Act  1903  (3  Ed.  VII,  cap. 
33),  sec.  82,  sub-sec.  1.  A  person  having 
been  supplied  in  a  confectioner's  shop 
with  aerated  water  for  consumption  on 
the  premises,  the  keeper  thereof  was 
convicted  of  a  contravention  of  the  Burgh 
Police  (Scotland)  Act  1903,  sec.  82  (1),  in 
not  having  his  premises  registered  in 
terms  thereof.  Held,  on  appeal,  that  the 
shop  in  question  was  not  an  aerated 
water  shop  within  the  meaning  of  the 
sub-section,  and  therefore  did  not  fall 
to  be  registered  under  the  Act.  Mackay 
V.  Miller,  p.  302. 

Justiciary  Cases — Complaint — Relevancy- 
Clerical  Error — Amendment — Summary 
Procedure  (Scotland)  Act  1884  (27  and  28 
Vict.  cap.  53),  sec.  5.  A  complaint  charged 
the  accused  with  contravening  the  Salmon 
Fisheries  (Scotland)  Act  1868,  inasmuch 
as  he  had  committed  two  distinct  offences, 
(1)  and  (2),  under  different  sections  of 
the  Act.  The  prayer  of  the  complaint 
sought  conviction  "of  the  aforesaid 
contravention."  An  objection  to  the 
relevancy  of  the  complaint  on  the  ground 
of  ambiguity,  taken  during  the  trial  and 
after  part  of  the  evidence  had  been  led, 
was  sustained,  and  a  motion  by  the  pro- 
secutor for  leave  to  amend  the  prayer  of 
the  complaint  by  adding  the  letter  "s" 
to  the  word  "contravention"  therein, 
was  refused  by  the  Sheriff,  who  assoilzied 
the  accused.  Held  that  the  proposed 
amendment  was  competent  and  should 
have  been  allowed.  Macrorie  v.  Craw- 
ford, p.  .304 

Evidence  —  Criminal  Evidence  Act 

1898  (61  and  62  Vict.  cap.  36)  sec.  1  (f) 
(Hi)— Persons  Accused  Jointly  under  One 
Complaint— One  Accused  Electing  to  Give 
Eviaenee  in  his  Oum  Defence — Evidence 
of  One  Accused  Incriminating  Another 
— Right  of  Latter  to  Cross  Examine. 
One  of  several  accused  brought  a  suspen- 
sion of  the  conviction  obtained  against 
him,  on  the  ground  that  some  oi  the 
other  accused  had  elected  to  give  evi- 
dence on  their  own  behalf,  and  bad  given 
evidence  incriminating  him,  and  the 
magistrate  had  refused  to  allow  him  to 
cross-examine  those  who  incriminated 
him.  i/efd  that  the  cross-examination  was 
incompetent,  and  in  the  circumstances 
should  have  been  allowed  —  The  King  v. 
Badwen  and  Ingham,  [1902]  1  K.B.  883, 
approved.    Hackston  v,  Millar,  p.  385. 

Erndence— Competency  of  Evidence 


—Staiements  Made  oy  Accused  during 
Preliminary  Inquiries  Used  as  Evidence 
against  Him.  In  a  prosecution  of  a 
person  for  reset  of  stolen  goods,  the  pro- 
secutor adduced  the  evidence  of  two 
Eolice  constables  to  show  that  the  accused 
ad  made  a  certain  statement  to  them 
during  the  preliminary  inquiries  in  the 
case  and  before  any  charge  had  been  pre- 
ferred against  the  accused  with  regard 
to  the  stolen  goods.  Held  that  the  state- 
ment of  the  accused  was  of  the  nature  of 
precognition,  and  that  it  was  therefore 
incompetent  to  use  it  as  evidence  against 
him  in  subsequent  proceedings.  Cook  v. 
M'Neill,  p.  307. 
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Juriieiary  Cases— Beeord— Note  of  Docvr- 
mentary  Evidence— Failure  to  Note- 
Letter  Produced  and  Read  in  Court 
—  Summary  Procedure  (Scotland)  Act 
im  (27  and  28  Vict.  cap.  53),  sec.  16. 
The  Summary  Procedure  (Scotland)  Act 
18M,  section  16,  enacts — "It  shall  not 
be  necessary  in  any  proceeding  under 
the  authority  of  this  Act  to  record 
or  to  preserve  a  note  of  the  evi- 
dence adduced,  but  the  record  shall 
set  forth  in  the  form  of  the  Schedule  (I) 
to  this  Act  annexed  the  respondent's 
plea,  if  any,  the  names  of  the  witnesses, 
if  any,  examined  upon  oath  or  affirma- 
tion, with  a  note  of  any  documentary 
evidence  that  may  be  put  in.  In  a  sus- 
pension of  a  summary  conviction,  held 
that  where  a  letter  had  been  produced  at 
the  trial,  read  in  Court,  and  put  to  one  of 
the  witnesses  as  written  by  her,  it  fell  to 
be  aoied  in  the  record  of  proceedinRS, 
and  that  this  not  having  been  done  the 
conviction  fell  to  be  quashed. — Avery  v. 
Hilson,  p.  605. 

Polxce — Betting  and  Gaming — Burgh 

PUice  (Scotland)  Act  1892  (55  and  56  Vict, 
cap.  55),  sec.  Wl  — Person  Conducting 
Bhting  in  a  House,  Room,  or  Place — 
PtTson  a  Trespasser.  A  person  was  con- 
TJcted  of  a  contravention  of  the  Burgh 
Police  (Scotland)  Act  1882,  sec.  407,  in 
that  he  had  conducted  betting  in  a  com- 
mon passage,  off  a  public  street,  serving 
as  an  entry  to  two  dwelling-houses.  The 
accused  was  not  owner,  tenant,  or  occupier 
of  any  part  of  the  building,  and  nad 
merely  trespassed  therein  for  the  purpose 
of  carrying  on  betting.  Held  on  appeal 
that  the  accused,  being  a  trespasser  only, 
was  not  a  person  conducting  netting  in  a 
house,  room,  or  place  within  the  meaning 
of  sec.  407.  Question  whether  the  pas- 
sage was  a  place  within  the  meaning  of 
sec.  407—  Wright  v.  Smith,  December  19, 
1908, 4  Adam  316,  6  F.  (J.C.)  18.  41  8.L.R. 
198,  considered,  and  followed— Clark  v. 
%fcM,  Feb.  20,  1906,  43  S.L.R.  389,  die- 
ttnguished.     Vallaune   v.    Campbell,    p. 

■ Burgh — Burgh  Police  (Scotland)  Act 

1892  (55  and  56  Vict.  cap.  55),  sec.  4 — 
"  Strtet " — Common  Pajisage.  Opinion 
that  a  comnion  passage,  leading  from  the 
public  street  ana  serving  as  the  entry  to 
two  dwelling-houses,  ttie  passage  and 
louses  forming  one  building  under  the 
same  roof,  was  not  a  "street"  within  the 
meaning  of  the  Burgh  Police  (Scotland) 
Act  18^  sec.  4.  Vallance  v.  Campbell, 
p.  607. 

Procedure — Summary  Prosecution — 

Right  of  Accused  to  Adjournment— Ad- 
journment Refused  but  after  Evidence 
for  Prosecution  had  been  Led  Grantedr-  - 
Summary  Procedure  (Scotland)  Art  1864 
(27  and  28  Vict.  cap.  53),  sec.  11.  The 
accused  in  a  summary  complaint,  who 
had  not  had  a  copy  of  the  complaint  but 
only  a  notice  to  attend  served  upon  him, 
was  refused  an  adjournment,  although 
subsequently,  after  the  evidence  for 
the  prosecution  was  concluded,  an  ad- 
journment was  granted.    Held  in  a  sus- 


pension that  the  refusal  was  a  funda- 
mental error  vitiating  all  the  subsequent 
proceedings.    Massey  v.  Lamb,  p.  SW. 

Justiciary  Cases  —  Review  —  Suspension — 
Competency — Exclusion  of  Review  save  by 
Circuit  Court — Fundamental  Error — Re- 
fusalof  Adjournment — Aberdeen  Police 
and  Waterworks  Act  1862  (25  arul  28  Vict, 
c.  ccivi),  sees.  515  and  516.  The  Aberdeen 
Police  and  Waterworks  Act  1862,  by  section 
515,  provides  that  no  proceedings  under  it 
shall  be  subject  to  any  form  of  review  or 
stay  of  execution  "  unless  in  manner  or 
on  some  one  or  more  of  the  grounds  here- 
inafter mentioned ; "  and  section  616  allows 
an  appea,l  to  the  next  Circuit  Court  to  be 
held  in  Aberdeen  on  certain  grounds.  The 
accused  in  a  complaint  under  the  Aber- 
deen Police  and  Waterworks  Act  1862, 
having  been  convicted,  raised  in  the  High 
Court  a  suspension,  on  the  ground  that 
when  brougnt  before  the  magistrate  he 
had  after  pleading,  but  before  any  witness 
was  examined,  asked  an  adjournment, 
which  adjournment  the  magistrate  had, 
contrary  to  section  11  of  the  Simiimary 
Procedure  (Scotland)  Act  1864,  refused. 
The  respondent  pleaded  that  the  suspen- 
sion was  incompetent  in  view  of  the  pro- 
visions of  the  Special  Act.  Held  that  as 
the  refusal  was  a  fundamental  error, 
vitiating  all  the  subsequent  proceedings, 
suspension  in  the  High  Court  was  com- 
petent.   Massey  v.  Lamb,  p.  609. 

Small  Da>t   Appeal— Deviation  in 

Point  of  Form  from  the  Statutory  Enact- 
vients — Leading  unthout  Notice  Evidence 
of  Previous  Over- Payments  im,  Defence  of 
Claim  for  Wages — Counter  Claim — Small 
Debt  (Scotland)  Act  1837  (7  WiU.  IV.  and 
1  Vict.  caj).  41),  sees.  11  arid  31.  In  a  small 
debt  action  for  wages,  the  defenders, 
without  having  given  any  notice  of 
counter  claim,  led  evidence  of  previous 
over-payments  to  the  pursuer  to  an 
amount  exceeding  the  sum  sued  for,  and 
the  SheriflE  giving  effect  to  such  evidence 
assoilzied  them.  Held  (per  Lord  Pearson) 
on  appeal  that  this  defence  was  truly  a 
counter  claim  of  which  notice  should  have 
been  given  in  terms  of  the  Small  Debt 
^Scotland)  Act  1837,  section  11,  and  that 
its  admission  without  notice  was  such  a 
deviation  in  point  of  form  from  the  statu- 
tory enactments  as  had  prevented  sub- 
stantial justice  from  being  done  within 
the  meaning  of  section  31  or  the  said  Act, 
and  appeal  sustained.  Taylor  v.  Ormond 
&  Company,  p.  652. 

—Al^en— Expulsion — Aliens  Act  (5  Ed. 

VII,  c.  13),  sec.  3 — Act  of  Adjournal  1st 
February  1906.  Circumstances  in  which 
a  certificate  of  conviction  and  recom- 
mendation for  expulsion  were  granted 
under  the  Aliens  Act  (5  Ed.  VII,  cap.  13), 
section  3  (1)  (a),  and  Act  of  Adjoui-nal  of 
1st  February  1906.  H.  M.  Advocate  v. 
Darini,  p.  704. 

Licensing  Acts — Procedure — Licens- 
ing (Scotland)  Act  1903  (3  Edw.  VII,  c.  25), 
see.  91  (2)  arid  (3)  —  Complaint  Broiughi 
under  Burgh  Police  Act  1892  (55  and  66 
Vict.  cap.  K),  and  not  under  Summary 
Jurisdiction  Acts  —  Competency.      The 
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Idcensing  (Scotland)  Act  1908,  section  91, 
providcB— "  (1)  Every  person  who  shall 
commit  any  breach  of  certificate,  or  who 
shall  in  any  other  manner  offend  against 
this  Act,  shall  be  prosecuted  ...  (2) 
Breaches  of  certificate  and  other  offences 
in  this  section  referred  to,  may,  unless  by 
this  Act  otherwise  specially  directed  or 
authorised,  be  prosecuted  and  tried  as 
police  offences  before  and  by  any  magis- 
trate or  magistrates  of  any  royal,  parua- 
mentary,  or  police  burgh,  ofnciating  in 
any  Court  for  the  trial  of  police  offences 
under  the  provisions  of  any  local  or 
general  Police  Act,  in  the  same  way  and 
manner,  in  all  respects,  as  may  be  pro- 
Tided  for  the  trial  of  police  offences  by 
any  such  local  or  general  Police  Act  in 
force  in  the  county,  district,  or  burKb, 
where  the  defender  shall  reside  or  Uie 
offence  shall  have  been  committed  .  .  . 
(3)  Everv  offence  committed  i^inst  this 
Act  shaU,  except  where  inconsistent  with 
the  provisions  and  conditions  of  this  Act, 
be  tried  and  determined  under  the  pro- 
visions of  the  Summary  Jurisdiction 
Acts.  .  .  ."     Held  in  a  suspension  that 

'  in  spite  of  Uie  terms  of  sub-section  (3)  of 
section  91  it  was  competent  to  bring  a 
complaint  charging  an  offence  a^inst 
the  Act,  proceeding  under  the  Burgh 
Police  (Scotland)  Act  1892  and  not  under 
the^  Summary  Jurisdiction  Acts,  an 
option  having  been  given  by  subsection 
(2).     Rowland  V.  Deas,  p.  859. 

Jxistieiar]/  Cases — lAcemriyxq  Acta— Com- 
plaint— Relevancy— Licensing  (Scotland) 
Act  1908,  sec.  70  (ly—UHyig  Obscene  Lan- 
guage tohile  Drunk  —  Omission  of  "to 
the  Annoyance  of"  Any  Person.  The 
Licensing  (Scotland)  Act  1903,  section  70 
(1),  inter  alia,  provides  —  "  Every  person 
who  in  any  street,  thoroughfare,  or  public 
place,  whether  a  building  or  not,  or  on  any 
licensed  premises,  behaves  when  drunk  in 
a  riotous  or  disorderly  manner,  or  while 
drunk  uses  obscene  or  indecent  language 
to  the  annoyance  of  any  person,  shall 
be  liable  on  summary  conviction  to"  a 
penalty.  Held  in  a  suspension  that  a 
complaint  in  which  it  was  charged  that 
the_  accused  did  "  behave  while  drunk  in 
a  riotous  and  disorderly  manner,  swear, 
shout  aloud,  and  use  obscene  language," 
but  which  omitted  "to  the  annoyance  of" 
any  person,  was  irrelevant.  Rowland  v. 
Deas,  p.  8Se. 

— —  Cfomplaint  —  Relevancy  —  Writing 
Threatening  Letters  with  Vieto  to  Extort 
Money— Demand  for  Money  on  Separate 
Slip  not  Specifically  Stated  to  have 
been  Attached  to  Letter.  An  indictment 
charged  the  accused  "that  you  did  write 
or  cause  to  be  written  a  threatening  letter 
...  of  which  the  following  is  the  Eng- 
lish translation  ....  on  slip  '  I  will 
await  your  cheque  for  £60  by  to-morrrow 
Thursday  morning,  not  later,'  and  did 

Snt  said  letter  into  an  envelope  ad- 
ressed  to  .  .  .  And  all  this  you  did 
(1)  with  intent  to  put  said  ...  in  a  state 
of  alarm  and  of  appi-ehension  of  injury 
to  his  fortune  and  reputation ;  and  {'h 


for  the  purpose  of  extorting  money  from 
him."  Objection  was  taken  to  the  rele- 
vancy on  the  ground  that  the  first  head 
set  forth  no  crime,  and  no  circumstances 
were  set  forth  to  support  the  second, 
inasmuch  as  nothing  was  said  of  the 
"slip"  having  been  written,  posted,  or 
received.  Held  in  a  suspension  that  the 
indictment  set  forth  a  relevant  charge 
of  au  atteonpt  to  extort  money  by  threats. 
Priteca  v.  H.  M.  Advocate,  p.  881. 

Justiciary  Cases  —  Jurisdiction  —  Com- 
petency— Trial  by  Sheriff  and  Jury— 
Sumension  on  Ground  that  Compe- 
tent Evidence  urns  Ea-cluded  by  Sheriff. 
Opinions  that  the  High  Court  of  Justi- 
ciary can  entertain  a  suspension  of  a 
sentence  pronounced  by  a  Sheriff  on  the 
verdict  or  a  jury,  taken  on  the  ground 
that  the  Sheriff  nad  excluded  competent 
evidence.  Bums  &  Hart  v.  Young, 
December  19,  1866,  2  Irv.  571,  and  Quams 
V.  Bart,  June  4,  1888,  5  Irv.  251,  c»m- 
mented  on.  Priteca  v.  H.  M.  Advocate, 
p.  861. 

—  Evidence — Competency — Charge  of 

Attempt  to  Eodort  Money  by  Threatening 
Letters  —  Evidence  to  Show  Previoue 
Letters  to  which  Slip  Containing  Demand 
Alleged  to  Belong  Contained  Legitimate 
Request.  In  the  trial  before  a  Sheriff  and 
jury  of  a  person  charged  with  sending 
a  threatening  letter  with  a  view  to  extort 
money,  thfe  demand  having  been  on  a 
slip  separate  from  but  attached  to  the 
letter,  the  accused  sought  to  establish 
that  the  slip  was  attached  not  to  the 
letter  libelled  but  to  a  previous  one 
legitimately  asking  for  money.  On  his 
further  attempting  to  prove  that  the 
sum  asked  in  such  previous  letter  was 
due  him  objection  was  taken  and  sus- 
tained. Held  in  a  suspension  that  the 
proposed  evidence  was  r^htly  excluded 
and  suspension  refused.  Priteca  v.  H.  H. 
Advocate,  p.  861. 

Conviction  and  Sentence —  Validity — 


Statute  Enacting  Liability  to  Fine  or 
Imprisonment  on  Conviction— Dismissal 
with  Adnwnition — Education  {Scotland) 
Act  1872  (35  and  36  Vict.  cap.  82),  sec.  TO. 
A  statute  provided  that  an  accused  shou  Id, 
on  conviction  of  an  offence,  be  liable  to 
a  penalty  not  exceeding  a  certain  amount 
or  to  imprisonment  not  exceeding  a  cer- 
tain period.  An  accused  was  convicted 
and  adniouished.  Held,  on  a  suspension, 
that  the  conviction  and  sentence  was 
not  conform  to  statute,  and  conviction 
quashed.  Eraser  v.  Neilson,  February  6, 
1903,  4  A.  139,  5  F.  (J.)  51,  40  S.L.B.  584, 
and  Gardner  v.  Dymock,  January  9, 1866, 
5  Irv.  13,  followed.  Black  v.  Claxton, 
p.  865. 


Small   Debt  Appeal — Relevancy  — 

"Malice  and  Oppression" — "Deviations 
in  Point  of  Form  from  the  Statutory 
Enactments'" — Capricious  and  Unjttst*- 
fiable  Exercise  of  Jurisdiction — StnaU 
Debt  (Scotland)  Act  1837  (7  WilL  IV  and 
1  Vict.  cap.  41),  sec.  31.  In  a  debts 
recovery  action  at  the  instance  of  A 
against  B,  arrestments  were  used  on 
the  dependence  of  the  action.    B  raised 
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a  small  debt  action  against  A  claiming 
damages  for  the  wrongous,  uimious,  and 
oppressive  use  of  the  said  an-estments, 
Imt  in  it  he  made  no  averment  of  malice, 
leaving  the  debts  recovery  action  still 
pending,  the  Sheriff-Substitute  proceeded 
to  consider  the  small  debt  action  and 
gave  judguaent  therein  for  B.  He  further 
continued  the  debts  recovery  action, 
although  the  debt  of  which  that  action 
was  the  subject  was  {idmitted  and  a  sum 
of  money  had  been  consigned  to  meet  it. 
Held  upon  appeal  that  though  there  had 
been  capricious  and  unjustifiable  exercise 
of  jurisdiction,  there  was  not  such  un- 
justifiable or  unwarrantable  abuse  of 
process  as  would  amount  to  the  grounds 
of  review  under  the  Small  Debt  (Scot- 
land) Act  1837,  section  31.  Strathmore 
Auction  Company,  Limited  v.  Millar,  p. 
89B. 

Jugt^dary  Cases  —  Sugpenaion  —  Mom  — 
Acquiescence  —  Objection  to  Belerxmcy 
Not  Taken  —  Sentence  Obtempered,  arid 
Delay  of  Eleven  Weeks— Expenses.  An 
ucused  'was  charged  in  a  SnerifF  Court 
with  a  statutory  offence.  He  took  no 
objection  to  the  i-elevancy,  was  convicted, 
and  sentenced  to  pay  a  fine,  which  he  did. 
EleFen  'weeks  thereafter  he  raised  a  sus- 
pension based  on  an  -  objection  to  rele- 
vancy, which  went  to  the  essence  of  the 
charge.  Held  that  the  accused  was  not 
barred  by  mora  and  acquiescence,  and 
that  the  suspension  was  competent,  but 
experueii  allowed  to  neither  party.  Adams 
V.  Mackenna,  p.  888. 

Complaint — Relevancy —Sv-mension 

—Essentxcd  Defect — Prevention  of  Crimes 
Act  1871  (34  and  35  Vict.  c.  112),  sec.  13 
—Purchasing  Old  Metals  in  Less  than 
Statutory  Quantities — Omission  to  State 
Accused  a  "Dealer  in  Old  Metals."  By 
section  18  of  the  Prevention  of  Crimes 
Act  1871  a  penalty  is  imposed  upon  "any 
dealer  in  old  metals"  who  purchajses 
certain  metals  in  quantities  less  than 
those  prescribed  by  the  Act.  A,  described 
as  "general  dealer,"  was  charged  with  an 
offence  under  the  section  in  a  complaint 
which  did  not  aver  that  he  was  a  "  dealer 
in  old  metals."  Held  in  a  suspension 
that  the  charge  was  in-elevant,  and  that 
the  defect  was  essential,  not  merely  in 
the  modus,  allowing  of  objection  being 
taken  in  the  High  Court  though  not 
taken  in  the  inferior  Court.  Adams  v. 
Mackenna,  p.  888. 

Process  —  A<youmment   of  Diet  — 

Minute  of  Procedure  not  Specifically  Ad- 
journing Diet —Suspension — Su/mmary 
Procedure  [Scotland)  Act  1864  (27  and  2B 
Vict.  cap.  63),  sec.  10,  and  Sched.  E  (2). 
At  the  diet  for  the  trial  of  a  complaint 
charging  an  offence  under  the  Licensing 
Acts,  the  witnesses  for  the  prosecution, 
though  cited,  not  appearing,  the  magis- 
trates granted  warrant  to  apprehend 
them  and  bring  them  up  to  give  evidence 
on  a  certain  date.  The  minute  of  pro- 
cedure, however,  had  no  record  that  the 
diet  ^as  adjourned  to  such  date,  but  the 
accused  was  present  and  knew.  The 
accused  having  been  convicted  and  sen- 


tenced, brought  a  suspension.  Held  that 
the  adjotu'nment  not  having  been  duly 
recorded  the  coniplaint  fell,  and  con- 
viction quxished.  Taylor  v.  Sempill,  p. 
870. 
Justiciary  Cases— Jurisdiction— Territorial 
Waters  —  Waters  Outside  Three  Mile 
Limit  but  voithtn  Scope  of  Bye-Law — Otter 
Trawling  by  Foreigner  on  Foreign  Vessel 
—Herring  Fishery  (Scotland)  Act  1880  (52 
and  53  Vict.  cap.  23),  sec.  7  —  Herring 
Fisheries  {Scotland)  Act  Amendment  Act 
1800  (53  and  54  Vict.  c.  10)— Sea  Fisheries 
Regulation  {Scotland)  Act  1805  (58  and  50 
Viet.  cap.  42),  sec.  10.  The  master  of  a 
trawler  registered  in  Norway,  a  Dane 
residing  in  Grimsby,  being  charg^ed  in  the 
Sheriff  Court  with  a  contravention  of  the 
Fisheries  Acts  by  the  use  of  the  otter 
trawl  in  a  part  of  the  Moray  Firth  outside 
the  three  mile  limit  but  within  an  area 
closed  against  trawlers  by  bye-laws  of  the 
Scottish  Fishery  Board  in  virtue  of  the 
provisions  of  the  Herring  Fisheries  (Scot- 
land) Acts,  objected  to  the  relevancy  of 
the  complaint  on  the  ground  of  no  juris- 
diction. He  was  convicted  and  sentenced. 
On  a  case  stated  to  the  High  Court,  field 
by  the  Whole  Court  unanimously  that 
the  appellant  was  subject  to  the  jurisdic- 
tion of  the  Court  and  that  the  conviction 
and  sentence  were  legal  and  competent. 
Mortensen  v.  Peters,  p.  872. 

Landlord  and  Tenant — Lease — Reduction — 
Damages— Misrepresentation—  Warranty 
—  Advertisemeni  —  False  Statement  in 
Advertisement  on  a  Matter  of  Opinion — 
Essential  Error — Relevancy.  A  tenant 
raised  an  action  against  his  landlord  for 
reduction  of  his  lease,  or  alternatively  for 
damages,  on  the  averment  that  whereas 
the  farm  had  been  advertised  as  "com- 
prising a  hill  capable  of  keeping  about 
2000  blackfaced  sheep  and  summering  100 
cattle,"  it  was  not  so  capable,  nor  of 
"maintaining  and  summering  anything 
like  these  numbers.  At  most  it  could  and 
can  only  properly  carry  1400  sheep,  and 
there  is  no  summering  for  cattle.  He 
pleaded  (1)  that  he  ^  as  induced  to  enter 
into  the  lease  by  the  defender's  false  and 
fraudulent  repi-esentations,  and  (2)  essen- 
tial error  induced  by  the  defender.  Held, 
affirming  the  Lord  Ordinary  (Ardwall), 
that  the  pursuer's  averments  were  irrele- 
vant. Hamiltonv.  The  Duke  of  Montrose, 
p.  764. 

-Lease — Obligation — Contract — Breach 


of  Contract — Damages — Personal  Excep- 
tion— Statement  of  Damage  fromn.  Failure 
to  Repair  Fences  —  Prpjudice  through 
Want  of  Notice  and  Specification — Rele- 
vancy.  A  tenant  brought  an  action  of 
damages  against  his  Inndlord  on  the  aver- 
ment that  the  defender  had  in  the  lease 
undertaken  within  a  reasonable  time  after 
its  commencement  (Whitsunday  1890)  to 
execute  all  necessary  repairs  to  the  exist- 
ing fences  on  the  farm ;  that  though 
repeatedly  called  upon  to  execute  the  said 
repairs  he  did  not  complete  them  till 
October  1904;  that  the  insufficiency  of  the 
fencing,  and  in  particular  of  two  fences 
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specified,  had  enabled  the  sheep  to  stray 
on  to  the  lower  ground  in  summer  and 
eat  the  winter  grazing,  and  that  the  loss 
thereby  sustained  by  the  pursuer,  in  par- 
ticular in  having  to  buy  food  stuffs  for 
winter  feeding,  amounted  to  not  less  than 
the  sum  sued  for.    HeU  that,  there  being 
no  averment  of  damage  such  as  a  landlord 
could  be  called  upon  to  meet,  pursuer's 
averments  were  irrelevant.     Per  Lord 
Low — "  I  am  not  satisfied,  however,  that 
what  was  said  in  "  Broadwood  v.  Hunter, 
February  2,  1855, 17  D.  349,  "to  the  effect 
that  a  tenant  loses  his  right    to  claim 
damages  if  he  does  not  make  a  specific 
claim  year  by  year,  and   pays  his  rent 
without  deduction,  applies  in  the  general 
case  to  a  claim  for  damages  in  respect  the 
landlord  has  failed  to  implement  obliga^ 
tions  undertaken  by  him  in  the  lease." 
Hamilton  v.  Duke  of  Montrose,  p.  761. 
Landlord  and  Tenant.    See  Reparation. 
Lands  Excambedfor  Old  Olebe.  See  Teinda. 
Law-Agent    See  Agent  and  Client. 
Law-Agency.    See  Partnership. 
Lease — Renunciation — Hypothec — Lease  at 
■  a  Yearly  Rent  for  a  Pervod  Beginning  at 
a   Martinmas   and    Terminating   at   a 
Whitsunday — Year  of  Lease  Current — 
Whether  Lease  Runs  from  ]lfartin,mas  to 
Martinmas    or    from.     Whitsunday    to 
Whitsunday.     A  let  certain  premises  to 
B  "for   the   period   from  the   term   of 
Martinmas  1808   to   the   term  .  of  Whit- 
sunday 1013."     B  undertook   to  pay  a 
yearly  rent  of  £1000  "  at  two  terms  in 
the   year,   by  equal  portions,  beginning 
the  first  term's  payment  ...  at  the  term 
of  Whitsunday  1904,  when  the  sum  of 
£600  will  be  payable  for  the  half-year 
preceding,  and  the  next  term's  payment 
of  £500  at  Martinmas  thereafter,  and  so 
forth  half-yearly  and  termly  during  the 
currency"  of  the  lease.      B   having  re- 
nouncea  the  lease  as  at  Whitsunday  1906, 
a  question  arose  in  connection  with  A's 
right  of  hypothec,  whether  the  year  of 
the  lease  current  at  the  date  of  renuncia- 
tion was  from  Martinmas  19(te  to  Martin- 
mas 1906  or  from  Whitsunday  1905   to 
Whitsunday  1906.     Held  that  the  lease 
was  a  Martinmas  to  Martinmas  lease,  and 
that  A's  h3rpothec  covered  the  rent  for 
the  year  from  Martinmas  1905  to  Martin- 
mas 1906.    Smith  (Liquidator  of  the  Union 
Club,  Limited)  v.  Edinburgh  Life  Assur- 
ance Company  p.  801. 

See  Arbitration — Valuation  Cases — 

— Landlord  and  Tenant. 
Letters  of  Diligence.    See  Witness. 
Lex  loci  delicti  commissi.    See  Foreign. 
Liability  for  Eocpenaes.    See  Expenses. 
Liability  for  Loss.    See  Contract-Payment. 
Liability  of  Members  and  of  Committee- 
men.   See  Club. 
Liability  for  Stipend.    See  Teinds. 
Liability  of  Company.     See  Reparation. 
Liability  of  Directors.    See  Company. 
Liability  of  Local  Authority.    See  I*ublic 

Health. 
Liability  of  Shipowner.     See  Contract. 
Liability  of  Trustees.     See  Trust — Process. 
Liability  of  Unsuccessful  Defender.     See 
Expenses. 


Licence  Duty.    See  Revenue. 

lAcensing  Acts.    See  Justiciary  Cdlses. 

lAfe  Assurance  Company.    See  Company. 

Ixferent.    See  Succession. 

Lt/erent  of  Whole  Capital.    See  Stuxession. 

Liferent  Reducible.    See  Succession. 

Limitation  of  Actions — Public  Authorities 
Protection  Act  1803  (56  and  57  Vict.  c.  61), 
see.  1 — Company  Incorporated  by  Act  of 
Parliament — Action  to  Recover  Cost  of 
Repairing   Road    Opened    by    Company 
wnder  Statutory  Power—  Turnpike  Roads 
Act  1831  ^1  and  2  Will.  IV,  cap.  43),  sec. 
100 — Roads  and  Bridges  (Scotland)  Act 
1878  (41  and  42  Vict.  cap.  51),  sec.  123,  and 
Schea.  C,  sec.  100.      In  an  action  by  a 
District  Committee  of  a  County  Council 
against  Water  Trustees  as  the  successors 
of   a  Water  Company  incorporated  by 
Act  of  Parliament  and  the  contractors, 
for   the    expense    incurred   in  repairing 
and  restoring  a  road  which  the  Water 
Company  hsud  opened  under  powers  in 
their  Act,  but  wnich  as  alleged  had  not 
been    properly    restored,    the    defenders 
pleaded  that  the  action  was  barred  by 
the   Public  Authorities   Protection   Act 
1893,    sec.    1,    as    not    being    timeously 
brought.     Held  that  as  the  Water  Com- 
pany was  in  fact  and  in  substance  a  com- 
mercial company,  empowered  for  its  own 
purposes  and  with  a  view  to  profit  to 
carry  on  the  undertaking,  it  was  not  a 
public  authority  in  the  sense  of  the  Act, 
and  so  was  not  protected  thereby.    Held, 
further,  that  as  the  action  was  laid  on 
section  100  of  the  General  Turnpike  Act 
1831    (incorporated    in    the    Roads    and 
Bridges  Act    1878,   by  sec.   123  thereof), 
it  was  not  a  claim  in  respect  of  an  act 
or  default  on  the  part  of  the  Water  Com- 
pany, and  therefore  not  an  action  or  pro- 
ceeding of  the  nature  contemplated  by 
the  Public  Authorities  Protection  Act. 
Lanarkshire  Upper  Ward  District  Com- 
mittee V.  Airdne,  Coatbridge,  and   Dis- 
trict Water  Trustees  and  Others,  p.  526. 

Public  Authorities   Protectton  Act 

1803  (56  and  57  Vict.  cap.  61)  — Public 
Authority  Acting  vyith  a  View  to  Cripple 
Opponenrds  —  Relevancy  of  Averment. 
In  an  action  brought  by  a  mineral 
company  against  water  trustees  to  re- 
cover damages  for  wrongous  interdict, 
observed  {per  Lord  President) — "  I  do  not 
think  that  to  show  that  the  defenders 
were  trying  to  cripple  the  pursuer  of  set 
purpose  would  elide  the  provisions  of  the 
Public  Authorities  Protection  Act  if  they 
were  otherwise  available."  Clippens  Oil 
Company,  Limited  v.  The  Edinburgh  and 
District  Water  Tiust,  p.  540. 
Limitation  of  Liability.  See  Ship. 
Lis  alibi  pendens.  See  Husband  and  Wife. 
List  of  Contributories.  See  Company. 
Liquid  and  Illiquid  Claims.  See  Com- 
pensation. 
Local  Government — Public  Health — Sani- 
tary Authority — Statutory  Power—  Ultra 
Vires — Bona  Fides — Power  to  Make  Sub- 
terranean Lavatory  —  Lavatory  Con- 
structed Incidentally  Forming  a  Subway 
—RuleswhichshouldOovemPublicBodies 
in  their  Exercise  of  Statutory  Powers. 
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An  Act  of  Parliament  conferred  upon  a 
sanitary  authority  power  to  construct 
lavatories  under  its  streets,  but  conferred 
no  power  to  make  subways.  Held  that 
in  constructing  an  underground  lavatory 
with  access  from  both  sides  of  a  street, 
which  constituted  and  was  in  fact  used 
as  a  subway,  the  sanitary  authority  had 
not  acted  vMra.  vires,  its  primary  inten- 
tion having  been  bona  fide  to  construct  a 
lavatory  and  not  a  subway.  Observed  by 
the  Lord  Chancellor — "That  where  the 
Legislature  has  conferred  a  statutory 
power  to  a  particular  body,  with  a  dis- 
cretion as  to  how  it  is  to  be  used,  it  is 
beyond  the  power  of  any  court  to  contest 
that  discretion,  assuming  the  thing  done 
is  the  thing  which  the  Legislature  has 
authorised.  By  Lord  Lindley — "I  am 
not  aware  of  any  authority  to  show  that 
the  High  Court  can  properly  grant  an 
injunction  to  restrain  a  public  body  autho- 
rised to  make  a  particular  work  for  some 
public  purpose  from  exercising  its  autho- 
rity, on  the  ground  that  in  the  oftinion  of 
the  Court  the  work  being  made  is  larger 
or  handsomer  and  more  costly  than  it 
need  have  been  .  .  .  unless  the  Court  is 
of  opinion  that  the  statutory  authority 
is  a  mere  cloak  to  screen  a  really  un- 
authorised work."  By  Lord  Macuaghten 
— "Apublic  body  invested  with  statutory 
powers  .  .  .  must  take  care  not  to  exceed 
or  abuse  its  powers.  It  must  keep  within 
the  limits  of  the  authority  committed  to 
it.  It  must  act  in  good  faith.  And  it 
must  act  reasonably  .  .  .  and  have  some 
remrd  to  the  interest  of  those  who  may 
suffer  for  the  good  of  the  community. ' 
Mayor  and  Corporation  of  Westminster 
V.  London  and  North-Western  Railway 
Company,  p.  oflO. 
Local  (TOvemment--County  Council— Burgh 
Represented  on  County  Council— Appoint- 
ment of  County  Assessor  —  Bepresenta- 
tvvea  of  B-urgh  not  Assessed  for  Pay- 
ment of  County  Assessor's  Salary  to  Vote 
in  his  Seleotion — "  Sf alter  Involving  Ex- 
penditure"— Local  Government  {Scotland) 
Act  1889  (52  and  53  Vict.  cap.  50),  sec.  73 
(8).  Held  that  the  selection  of  a  county 
assessor,  whose  salary  bad  been  already 
fixed,  was  not  a  matter  involving  ex- 
penditure in  the  literal  sense  of  section 
73,  sub-section  8,  of  the  Local  Govern- 
ment (Scotland)  Act  1889,  and  that  there- 
fore the  representatives  of  a  burgh  which 
did  not  contribute  to  the  assessment 
levied  by  the  County  Council  to  pay 
the  salary  of  and  outlays  incuri-ed  by 
the  assessor,  were  entitled  to  vote  thereon. 
Ayr  County  Council  v.  Paterson  and 
Others,  p.  504. 

Tide    to    Sue  —  Parish    Council  — 


County  Council  —  District  Committee 
— Action  to  Determine  Position  of  an 
Admitted  Bight-of-  Way— Right  of  Parish 
Council  to  Take  v/p  Defence  of  Action 
—Local  Government  {Scotland)  Act  1894 
(57  and  58  Vict.  cap.  58),  sees.  29  and  42. 
A  proprietor  of  lands  brought  an  action 
against  a  District  Committee  of  a  County 
(ktuncO  in  order  to  have  the  position  of 


an  admitted  public  right-of-way  deter- 
mined. The  District  Committee  did  not 
defend,  but  the  Landward  Committee  of 
the  Parish  Council  of  the  parish  in  which 
the  right-of-way  lay  sisted  themselves 
as  defenders.  Held  that  the  Landward 
Committee  had  no  title,  and  that  the  right 
to  litigate  on  such  matters  lay  with  the 
County  Council  and  its  District  Com- 
mittee, Hope  V.  The  Lasswade  District 
Committee  of  the  County  Council  of  Mid- 
lothian and  Others,  p.  679. 

Locality.     See  Teinds. 

Lodger  Franchise.    See  Election  Law. 

Malice.     See  Reparation. 

Malice   and   Oppression.     See  Justiciary 
Cases. 

Mandate.     See  Partnership. 

Maintenance.    See  Poor — Road. 

Marine  Insurance.    See  iTisurance. 

Marriage  Contract.    See  Succession. 

Marriage    Contract    Provision.     See   Re- 
venue. 

Marriage  Schedules.     See  Public  Records.   ■ 

Master  Patent.    See  Patent. 

Master  and  Servant—  Workmen's  Com.pen-  ■ 
sation  Act  1807  (60  and  61  Vict  cap.  SJ), 
Schedule  II,  sec.  8—A.S.,  3rd  June  1898, 
sec.  7  (a)  —  Memorandwm  of  Verbal 
Agreement  —  Registration  —  Genuineness 
—  Special  Warrant  to  Register.  Held 
that  a  Sheriff  is  bound,  under  Schedule 
II,  sec.  8,  of  the  Workmen's  Compensa- 
tion Act  1807,  and  section  7  (a)  of  the 
relative  Act  of  Sederunt  of  3rd  June  1898, 
to  grant  a  sp>ecial  warrant  for  the  regis- 
tration of  a  memorandum  of  a  verbal 
agreement  between  an  injured  workman 
and  his  employers,  fixing  the  amount  of 
compensation  due  by  the  latter  to  the 
former,  if  he  is  satisfied  that  it  is  genuine 
in  the  sense  of  being  the  agreement 
actually  arrived  at  by  the  parties. 
Whether  the  parties  were  labouring 
under  essential  error  as  to  their  rights 
when  they  made  the  agreement,  or 
whether  the  agi-eement  is  contrary  to 
the  statute  in  respect  that  it  awards  the 
workman  too  hign  a  rate  of  compensa- 
tion, are  questions  he  is  neither  oound 
nor  entitled  to  consider.  Opinion  re- 
served upon  the  question  whether  a 
sheriff-clerk  would  be  bound  to  record 
a  memorandum  of  a  written  agreement 
in  which  it  appeared  ex  facie  that  the 
compensation  awarded  was  beyond  the 
maximum  which,  upon  any  view  of  the 
facts,  could  be  awarded  to  the  workman' 
under  the  Act.  Macdonald  v.  The  Fair- 
field Shipbuilding  and  Engineering  Com- 
pany, Limited,  p.  1. 

Parent  and  Child — Implied  Contract 

— Employment  of  Daughter  by  Father — 
Wages — Preaivniption.  A  daughter  aged 
thirty  brought  an  action  against  her 
father  and  his  trustee  acting  under 
trust  deed  for  behoof  of  creditors,  in 
which  she  claimed  wages  quantum 
meruit  (a)  as  dressmaker  for  three  years, 
(6)  as  housekeeper  for  three  years.  It 
vpas  proved  that  pursuer  about  seven 
years  previous  to  the  action  had,  with 
her  elder  sister  (also  a  di-essmaker)  and 
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her  brother,  accompanied  her  father  when 
he  took  up  business  as  a  general  mer- 
chant, and  that  by  so  doing  she  gave  up 
employment  as  dressmaker,  by  which  she 
was  earning  7s.  6d.  a  week.  According 
to  pursuer  she  accompanied  her  father 
because  "he  was  to  give  me  remunera- 
tion for  my  services,  but  he  did  not  say 
how  or  in  what  way  he  would  remunerate 
me,"  and  according  Ui  her  father  she 
came  "on  the  understanding  that  there 
would  be  employment  for  all  in  the  busi- 
ness." The  elder  sister  kept  what  she 
earned  as  dressmaker,  but  after  a  year 
married.  The  pursuer,  who  for  the  three 
years  in  question  acted  both  as  dress- 
maker and  housekeeper,  received  no 
wages  at  any  time,  out  only  clothes, 
board  and  lodging,  and  pocket  money. 
The  brother  got  no  wages  but  was  vir- 
tually a  partner.  Some  five  years  after 
starting  the  business  pursuer's  father 
said  to  her  that  if  he  sold  the  business 
(which  he  did  not  succeed  in  doing)  she 
would  be  paid  for  her  services.  On  no 
other  occasion  was  payment  mentioned, 
and  pursuer  never  asked  her  father  for 
wages.  Held  that  no  definite  arrange- 
ment had  been  proved  by  pursuer  by 
which  she  was  to  receive  wages  from  her 
father  for  her  services,  and  that  in  the 
circumstances,  which  indicated  a  busi- 
ness carried  on  for  the  l)enefit  of  the 
family  as  a  whole,  none  was  to  be  pre- 
sumed. Opinion  (per  Lord  Low)  that 
the  dictum  of  Lord  President  Boyle  in 
Anderson  v.  Halley,  June  11,  1847,  9  D. 
1222  at  p.  1227,  cannot  be  taken  as  laying 
down  any  absolute  or  general  rule  as 
to  a  presumption  in  such  circumstances. 
Urquhart  v.  Fairweather  (Urquhart's 
Trustee),  p.  7. 
Master  and  Servant— Workmen's  Com- 
pensation Act  1807  sec.  1  (3),  and  First 
Schedule,  12 — Compensation — Aareement 
ArbUration — Competency  of  Aroitration 
where  Subsistinq'Unrecorded  Agreement 
— AgreemerU  to  Pay  Compensazion  duT^ 
ing  Incapacity  —  Termination  of  In- 
capacity— Refusal  of  Farther  Payments 
— Arbitration  at  Instance  of  Workn)an. 
A  workman,  who  had  bepn  injured  in  his 
employment  in  Aug^ust  190S1,  entered  into 
an  agreement  with  his  employers  under 
which  they  bound  themselves  to  pay  him 
12s.  5d.  weekly  during  the  period  of  his 
incapacity  as  compensation  under  the 
Workmen's  Compensation  Act  1897.  'The 
agreement  was  not  I'ecorded.  The  em- 
ployers continued  the  weekly  payments 
down  to  14th  December  1903,  when  his 
incapacity  ceased;  but  fi-oin  that  date 
they  refused  further  payments.  In  March 
1006  the  workman  brought  an  arbitration 
before  the  Sheriff  of  Lanarkshire,  in 
which  he  asked  decree  against  his  em- 
ployers for  the  sum  of  12s.  nd.  weekly 
from  2l8t  December  1003  until  the  further 
orders  of  the  Court.  The  SherifF  g^-anted 
decree  for  the  sum  sued  for  from  14th 
December  1003  till  the  date  of  his  award. 
In  a  stated  case  on  appeal  at  the  instance 
of  the  employers,  in  which  the  question 


of  law  was  whether  the  appellants  were 
liable  to  pay  compensation  from  the  date 
at  which  the  incapacity  ceased  to  the 
date  of  the  Sheriff's  award,  the  Court 
answered  the  question  in  the  negative, 
holding  (1)  that  the  arbiter  could  pro- 
nounce no  decree  for  payments,  either 
by  ■way  of  arrears  or  otherwise,  based 
upon  the  agi-eement,  as  the  Act  conferred 
no  jurisdiction  upon  the  sUitutory  tribunal 
to  deal  with  agreements  except  with 
i-egard  to  their  statutory  registration  and 
the  review  of  their  terms  in  an  applica- 
tion under  Schedule  I,  12;  (2)  that  this 
being  an  arbitration  under  section  1  (3), 
he  could  only  under  the  statute  award 
compensation  during  incapacity.  Sted, 
V.  Oakbartk  Oil  Convpany,  December  16, 

1002,  5  F.  2U,  40  S.L.R.  2(»;  Pumpherston 
Oil  Company,  Limited  v.  Cavaney,  June 
23,  1003,  g  F.  963,  40  S.L.R.  TO4 ;  Jamiestm 
V.  Fife  Coal  Company,  lAmiled,  June  20, 

1003,  5  F.  958,  40  S.L.R.  704;  Strannigan 
V.  Baird  &  Company,  Limited,  June  7, 

1004,  6  F.  785,  41  S.L.R  600,  eom^mmted 
on.  Tigue  v.  Colville  &  Sons,  Limited, 
p.  129. 

Master  and  Servant  —  WorkTnen's  Com- 
pensation Act  180FI  —Payment  under  Un- 
recorded Agreement  —  Cessation  of  In- 
capacity—No Necessity  to  have  Recovery 
Judicially  Ascertained  before  Stopping 
Papment — Recorded  Agreement  Distin- 
gutshed.  Opinion,  per  Lord  Low,  that 
the  rule  that  an  employer  paying  com- 
pensation under  a  recorded  agreement 
cannot  cease  payment  until  the  fact  of 
the  workman's  recovery  has  been  formally 
ascertained,  as  by  the  certificate  of  a 
medical  refeit-e  or  the  deci-ee  of  an 
arbiter,  does  not  apply  in  the  case  of 
an  unrecorded  agreement,  there  being 
nothing  in  the  Act  compelling  him  in 
that  case  to  continue  payment  for  a 
single  day  after  the  incapacity  has  ceased. 
Tigue  V.  Colville  &,  Sons,  Limited,  p.  129. 

Worktnen's  Compensation  Act  1897 

(80  and  61  Vict.  c.  37),  sec.  2,  sub-sec.  (1)— 
Claim  for  Compensation  —  "Claim" 
means  a  Demand  for  Definite  and  Speci- 
fied Sum.  By  section  2,  sub-section  1,  of 
the  Workmen's  Compensation  Act  1897 
it  is  provided  that  proceedings  for  the 
recovery  under  the  Act  of  compensation 
for  an  injury  shall  not  be  maintainable 
unless  notice  of  the  accident  has  been 
given  as  soon  as  practicable,  and  "  unless 
the  claim  for  compensation  with  respect 
to  such  accident  has  been  made  within 
six  months  from  the  occurrence  of  the 
accident."  A  workman  was  injured  on 
16th  August  1894.  On  2Dth  September 
1904  his  law -agent  wrote  to  the  employers 
as  follows—"!  am  instructed"  on  behalf 
of  the  workman  "to  give  formal  notice 
of  the  claim  arising  in  respect  of  injuries 
received  by  him  whilst  in  your  employ- 
ment on  16th  August  1904.  ...  I  under- 
stand you  are  already  acquainted  with 
the  circumstances,  hut  it  is  necessary  to 
give  you  notice  in  order  to  found  pro- 
ceedings should  these  be  necessary  for 
obtainingcompensation."  Onl4th August 
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1906  the  workman  brought  an  arbitration 
in  the  Sheriff  Court.  Held  {fMowing 
Bennett  \.  Wordie  &  Company,  Mav  1^ 
ISee,  1  F.  855,  38  8.L.R.  M3)  that  the 
letter  was  not  a  "claim  for  compensa- 
tion" in  the  sense  of  the  Act,  inasmuch 
ti  it  did  not  contain  a  demand  for  a 
definite  and  specified  sum,  and  that  con- 
sequently the  arbitration  proceedings  of 
4th  August  1905  were  not  maintainable. 
Poweli  V.  Main  Colliery  Company 
Limited,  [1900]  A.C.  386,  eommentea  on. 
Park  V.  Maver,  p.  191. 

Mcuter  and  Servant —Workmen's  Comjpen- 
tatUm  Act  18G7  (80  and  81  Vict.  c.  37),  First 
Schedule,  sees.  1  and  2 — Compensation — 
Partial  Incapacity — Discretion  of  Arbi- 
trator—All the  Circumstances  to  be  Con- 
sidered which  Arbitrator  Thinks  Rele- 
vant—Interlocutor. In  considering  an 
application  under  the  Workmen's  Com- 
pensation Act  1897  to  vary  the  weekly 
payment  during  partial  incapacity',  the 
arbitrator  is  to  have  regard  to  all  circum- 
sUaces  which  he  thinks  relevant,  as  well 
u  to  the  difference  in  the  wage-earning 
capacity  before  and  after  the  accident, 
and  any  payment  not  wages  received 
from  the  employer  in  respect  of  the  injury 
during  the  incapacity,  both  of  which  he 
is  bound  by  the  statute  to  consider;  but 
it  is  not  necessary  that  he  should  show 
in  a  stated  case  that  he  has  had  in  view 
any  particular  consideration  save  those 
required  bv  the  statute — Geary  v.  William, 
Dixon,  Limited,  May  12,  1899,  4  F.  1143, 
36  S.L.B.  840;  and  Parker  v.  WUliam 
Dimn,  Limited,  June  19,  1902,  4  F.  1147, 
39  S.L.R.  663,  commented  on  and  ap- 
proved. Bryson  v.  J.  Dunn  &  Stephen, 
Limited,  p.  aS. 

tVorinnen's  Compensation  Act  1897 

(tOandSl  Vict.  e.  37),8ec.  1  (2) {c)— "Serious 
and  Wilful  Misconduct"  —  Acting  in 
Breach  of  a  duly  Published  Statutory 
Rule—De  facto  lanorance  of  Staiutory 
Rule  duly  Published — Coal  Mines  Regvr 
lation  Act  1887  (60  and  51  Vict.  c.  58)— 
Permitting  Naked  Light  to  be  in  such 
a  Position  as  to  Ignite  an  Explosive. 
Rule  1  of  the  additional  special  rules 
framed  for  a  mine  in  pursuance  of  the 
Coal  Mines  Regulation  Act  1887  provided 
—"While  charging  shotholes  or  handling 
any  explosives  notcontained  in  a  securely 
closed  case  or  canister,  a  workman  shall 
not  smoke  or  permit  a  naked  light  to 
remain  in  his  cap  or  in  such  a  position 
that  it  could  ignite  the  explosive."  A 
miner  having  drilled  a  shothole  went 
to  his  powder-box  for  a  cartridge,  and 
having  got  the  cartridge,  which  was 
not  in  a  closed  case  or  canister,  was 
Rtuming  to  bis  working-place  with  the 
cartridge  in  his  hand  and  his  lamp  in 
liis  cap.  In  getting  back  he  had  to 
crawl  through  a  narrow  road  onl^  2  feet 
in  height,  and  while  he  was  doing  so. 
the  naked  light  in  his  cap  came  in  con- 
tact with  the  powder  in  the  cartridge, 
an  explosion  ensued,  and  he  was  injured. 
The  conditions  of  exhibition  at  the  mine 
of  the  special  rules  satisfied  the  i  equire- 
oientB  oi  sub-sec.  1  of  sec.  57  of  the  Coal 


Mines  Regulation  Act  1887.  The  work- 
man, however,  did  not  de  facto  know 
the  rule,  having  neither  read  it  nor  seen 
it,  and  in  acting  as  he  did  he  was  follow- 
ing his  own  practice  and  that  of  other 
miners  in  the  mine.  Held  that  the  acci- 
dent having  been  caused  through  the 
workman's  Ibreach  of  a  duly  published 
statutory  rule,  his  injury  was  atmbu table 
to  his  serious  and  wilful  misconduct  in 
the  sense  of  sec.  1,  sub-sec.  2  (c),  of  the 
Act.  M'Nicol  V.  Speira,  Gibb,  &  Co., 
Feb.  24,  1899,  1  F.  eofj  36  S.L.R.  428,  com- 
mented on.  Opinion  {per  Lord  President 
and  Lord  Kyllachy)  that  acting  in  breach 
of  a  duly  published  statutory  rule,  where 
there  was  no  dominant  reason  for  so 
doing,  was  serious  and  wilful  miscon- 
duct for  which  ignorance  of  the  rule 
could  in  no  circumstances  be  an  excuse. 
Opinion  (per  Lord  M'Laren)  that  cir- 
cumstances were  conceivable  where  the 
workman  might  be  excusably  ignorant. 
Opinion  of  Lords  Kinnear  and  Stor- 
nionth  -  Darling  reserved.  Opinion  of 
Lord  President  and  Lord  Kinnear  that, 
apart  from  the  breach  of  the  statutory 
rule,  the  act  of  the  workman  was  serious 
and  wilful  misconduct  in  the  sense  of 
the  statute,  and  that  this  was  a  mixed 
question  of  fact  and  law  on  which  the 
Court  might  review  the  decision  of  the 
arbitrator.  Dobson  v.  The  United  Col- 
lieries, Limited,  p.  260. 

Master  and  Servant —  Workmen's  Com- 
pensation Act  1897,  sec.  7  (2)  (b)  — 
"Dependants" —  Wholly  Dependent  — 
Husband  Living  Apart  from  and  Not 
Supporting  Wife  —  Foreigner.  In  an 
arbitration  under  the  Workmen's  Com- 
pensation Act  1897,  in  which  the  widow 
of  a  workman  claimed  compensation 
from  his  employers  on  account  of  the 
death  of  her  husband  while  in  the  course 
of  his  employment,  it  was  proved  that 
the  deceased,  who  was  a  Pole,  had  re- 
sided in  this  country  for  nine  months, 
during  which  period  he  had  remitted  to 
his  wife  in  Poland  £1.  In  addition  to 
that  sum  the  wife's  means  of  livelihood 
were  derived  from  employment  as  an 
outdoor  worker,  together  with  contribu- 
tions from  her  relatives.  Held  (1)  that 
the  wife  was  a  "dependant"  within  the 
meaning  of  'section  7,  sub-section  2  (b), 
of  the  Workmen's  Compensation  Act 
1807;  (2)  that  she  was  not  wholly  de- 
pendent upon  her  husband's  earnings 
within  the  meaning  of  the  said  Act. 
Cunningham  v.  McGregor  &  Company, 
May  14, 1901,  3  F.  775,  .38  S.L.R.  574;  Sned- 
don  v.  Addie  <fe  Sons'  Collieries,  Limited, 
July  15,  1904,  6  F.  902,  41  S.L.R.  828  ;  and 
Addie  &  Sons'  Collieries,  Limited  v. 
Trainer,  November  22,  1904,  7  F.  115, 
42  S.L.R.  85,  commented  on.  William 
Baird  &  Company,  Limited  v.  Savage, 
p.  300. 

Workmen's  Compensation  Act  1807 

(60  and  61  Vict.  cap.  37),  sec.  1,  sub-sec.  2 
(c) — "Serious  and  Wilful  Misconduct" — 
Question  of  Fcuit  or  Law — Competency  of 
Appeal.  A  farm  servant  was  driving  a 
lorry  into  town.    Shortly  after  his  setting 
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out  the  servant  was  discovered  lying 
injured  on  the  road,  the  lorry  tieiug 
upset.  There  was  no  direct  evidence  as 
to  the  cause  of  the  accident  other  than 
the  servant's  evidence,  but  the  reins 
were  found  tied  to  a  drag  wheel  on  the 
front  of  the  lorry.  The  Sheriff-Substi- 
tute found  that  the  cause  of  the  acci- 
dent was  tlie  servant's  tying  the  reins 
to  the  wheel  and  the  horse's  head  having 
been  pulled  round  so  as  to  make  it  run 
back  and  upset  the  lorry,  and  he  was 
of  opinion  that  the  servant's  conduct 
amounted  to  serious  and  wilful  miscon- 
duct in  the  sense  of  the  Act,  and  held 
that  he  was  therefore  not  entitled  to 
compensation.  In  an  appeal  held  that 
the  Jsheriff-Substitute's  decision  was  not 
suhject  to  review,  in  respect  that  his 
finding  that  the  applicant  had  been 
guilty  of  serious  ana  wilful  misconduct 
was  a  finding  as  to  fact  and  was  not  in- 

.  supportable  m  view  of  the  facts  proved. 
Vaughan  v.  Nicoll,  351. 

Master  and    Servant  —  Workmen's  Com- 

■  pensation  Act  1807,  sec.  1,  sub-sec.  (3) 
—  Arbitration  —  Condition- Precedent  to 
Jurisdiction  of  Arbitrator — Application 
for  Arbitration  before  Master  who  Admits 
Liability  has  had  Time  to  Consider  Claim 
— Plea  that  Application  for  Arbitration 
Premature— Refusal  of  Sheriff  to  State  a 
Case  thereon.  On  Ist  November  1905  an 
employer  received  from  a  workman  a 
claim  for  compensation  alternatively 
under  the  Employers'  Liability  Act  1880 
or  the  Workmen's  Compensation  Act 
1807.  On  2nd  November  a  petition  under 
the  latter  Act  was  served  on  him  at  the 
instance  of  the  workman.  The  employer 
admitted  liability,  but  objected  to  the 
competeny  of  the  proceedings  since  there 
was  no  question  at  issue  oetween  the 
parties  as  required  by  section  1  (3)  of 
the  Act,  and  there  had  been  no  reason- 
able opportunity  to  admit  liability.  The 
Sherifi  having  found  the  defences  irre- 
levant and  awarded  compensation  with 
expenses,  refused  to  state  a  case.  Held 
that  the  Sheriff  was  bound  to  state  a 
case,  since  questions  of  law  were  involved 
with  regard  to  jurisdiction  and  compet- 
ency. Caledon  Shii)building  and  Engin- 
eering Company,  Limited  v.  Kennedy, 
p.  430. 

Workmen's  Compensation  Act  1807 

(flO  and  61  Vict.  c.  37),  sec.  1  {!)— Accident 
Arising  Out  of  and  in  Course  of  Employ- 
ment—  Workm.an  Doing  Work  outioith 
Scope  and  Time  of  his  Ordinary  Duties 
under  Voluntary  Arrangement  with 
Felloio-Workman'— Cases  of  Emergency. 
A  county  council  were  repairing  a  road 
by  means  of  a  steam  roller,  the  hour  for 
the  daily  commencement  of  operations 
being  7  a.m.  The  engineman,  wno  other- 
wise would  have  had  to  come  on  duty 
before  that  hour,  for  his  private  conveni- 
ence arranged  with  a  surfaceman,  one  of 
his  fellow-workmen,  that  the  latter  should 
do  the  work  of  breaking  up  the  engine's 
fire  and  getting  up  steam.  The  work  for 
which  the  surfaceman  was  employed  by 
the  coiinty  council,  and  which  did  not 


begin  until  7  a.m.,  was  to  sweep  and  put 
"blinding"  on  the  road  while  it  was  being 
rolled.  He  was  accidentally  injured  while 
getting  down  from  the  engine  before 
7  a.m.  Held  that  the  accident  did  not 
arise  out  of  and  in  the  courae  of  his 
employment  in  the  sense  of  section  1  (1) 
of  the  Workmen's  Compensation  Act  1807. 
Lord  M'Laren's  statement  in  Meneies  v. 
M-Quibban,  March  13,  1000,  2  F.  732,  37 
S.  L.R.  526,  of  the  law  applicable  to  the 
case  where  a  workman  is  injured  while 
doing  something  outwith  the  strict  scope 
of  his  employment  in  a  case  of  emergency, 
approved.  M'Allan  r.  Perthshire  County 
Council,  Western  District,  Dunblane,  p. 
502. 

Master  and  Servant  —  Workmen's  Com- 
pensation Act  1807,  sec.  1,  sub-sec.  (2)  (c) 
— Serious  and  Wilful  Misconduct— Di'urtk 
and  Unfit  to  Work.  "Being  drunk  and 
unfit  to  work  "  is  serious  and  wilful  mis- 
conduct within  the  meaning  of  section  1 
(2)  (c)  of  the  Workmen's  Compensation 
Act  1807.  M'Groarty  v.  John  Brown  k 
Company,  Limited,  p.  508. 

Workmen's  Compensation  Act  1897 

(60  and  61  Vict.  c.  37),  Schedule  1,  sec.  12 
—  Application  for  Review  —  Power  of 
Arbxter  to  Declare  that  the  Compensation 
Pcfjiable  to  the  Workman  shall  Cease  at 
a  Future  Date.  In  an  application  to  have 
the  compensation  payable  to  an  injured 
miner  ended  or  diminished,  the  arbiter, 
on  a  report  by  a  medical  referee  to  the 
effect  that  tne  miner's  wage  -  earning 
capacity  would  be  completelv  restorea 
after  three  months'  work  on  the  surface, 
directed  that  the  compensation  should 
cease  after  a  certain  future  date,  giving 
effect  to  the  report.  Held  that  the 
arbiter  had  exceeded  his  power,  inasmuch 
as  his  function  in  assessing  compensation 
was  to  have  regard  to  the  workman's 
present  state,  and  not  to  pronounce  a 
judgment  the  validity  of  which  would 
depend  on  his  condition  at  a  future  date. 
Allan  V.  Thomas  Spowart  &  Company, 
Limited,  p.  500. 

Wages — Implied   Contract — Services 

.  Rendered  by  Niece  to  Aunt — Presump- 
tion. A  niece  in  impoverished  circum- 
stances came  to  live  with  an  elderly 
aunt,  occupying  the  position  of  an 
adopted  daughter.  During  her  aunt's 
last  illness,  extending  over  several  years, 
she  performed  all  the  duties  of  a  sick- 
nurse.  She,  along  with  other  relatives, 
obtained  certain  benefits  under  her 
aunt's  will,  which  had  been  made  prior 
to  her  illness.  Held  that  she  was  not 
entitled,  in  the  absence  of  a  contract  to' 
that  effect,  to  remuneration  or  wages  for 
the  services  she  had  rendered.  Russel  v. 
M'Clymont,  p.  601. 

Workmen's  Compensation  Act  1887 

(60  and  61  Vict.  cap.  37),  sec.  1,  »ub-sec.  (3) 
— Arbitration — Application  for  Arbitra- 
tion before  Master  has  had  Time  to  Con- 
sider Claim,  and  before  Date  of  First 
Weekly  Payment  has  Arrived— Compet- 
ency. A  workman  met  with  an  accident 
entitling  him  to  compensation  under 
the  Workmen's  Compensation  Act.    On 
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Slst  October  he  wrote  intimating  a  claim 
a^inst  his  master  uuder  the  Bmployers 
Liability  Act  or  alternatively  under  the 
Workmen's  CJompensation  Act.  The  first 
weekly  paynaent  under  the  latter  statute 
fell  due  on  4th  November.  On  2nd  Novem- 
ber the  workman  lodged  a  petition  for 
arbitration.  The  master  pleaded  that 
the  applifsation  was  incompetent  and 
premature  inasmuch  as  there  was  no 
question  between  the  parties  when  it 
was  presented  and  no  time  had  been 
given  him  to  consider  the  claim  as 
made.  The  Sheriff-Substitute  found  the 
defences  irrelevant,  and  awarded  com- 
pensation. Held  on  appeal  that  as  there 
was  no  dispute  between  the  parties  when 
the  petition  was  lodged  as  to  the  liability 
to  pay  compensation  or  its  amount  or 
duration,  the  compensation  payable  not 
being  at  the  time  of  the  application  in 
arrear,  no  question  had  arisen  within 
the  me-auinK  of  section  1,  sub-sec.  (8),  of 
the  Act.  and  consequently  that  the  con- 
dition-precedent to  an  arbitration  was 
wanting,  and  the  Sheriff-Substitute  ought 
to  have  dismissed  the  petition.  Field 
V.  Limgden  and  Sons,  [1902]  1  K.B.  47, 
approved.  Kennedy  v.  Caledon  Sbip- 
budding  and  Elngineering  Company, 
Limited,  p.  687. 

Matter  and  Servant —  Workmen's  Com- 
pensation Act  1807,  sec.  1,  stib-sec.  (3) — 
Arbitration — Application  for  Arbitration 
while  Master  is  Paying  FvM  Compensa- 
tion— Competency.  His  employers,  with- 
out arbitration  or  a  specific  agreement, 
were  paying  an  injured  workman  the 
full  weeklv  compensation  which  he  could 
claim  under  the  Workmen's  Compensa- 
tion Act  1897,  but  had  on  several  occa- 
sions when  making  payment  intimated 
to  him  that  they  thought  he  had  re- 
covered, and  that  the  payments  might 
soon  be  stopped.  The  workman  after  a 
time  presented  a  petition  for  arbitration. 
Held,  on  appeal,  that  the  petition  was 
incompetent  and  should  have  been  dis- 
missed, inasmuch  as  (1)  when  it  was 
lodged  no  question  had  arisen  between 
the  parties  as  required  by  section  1  (3) 
of  the  Act  prior  to  arbitration,  and  (2) 
the  workman  had  no  right  to  have  his 
right  to  compensation  constituted  and 
controlled  by  a  court  of  law  irrespective 
of  the  Act.  Sweeney  v.  Gourlay  Brothers 
&  Company  (Dundee),  Limited,  p.  690. 

Workmen's  Compensation  Act  1897 

(OOandOl  Vict.  cap.37),sec.  1(4)— Expenses 
of  Unsuccessful  Trial  at  Common  Law 
and  UTider  ETnployers'  Liability  Act 
Deducted  from  Compensation — Expenses 
after  Verdict  Applied  Allowed  to  Neither 
Party  —  Process.  A  workman  brought 
an  action  at  common  law  and  under  the 
Employers'  Liabilitv  Act,  but  containing 
no  reference  to  the  Workmen's  Com- 
pensation Act  1897,  to  recover  damages 
from  his  employers  for  injuries  sus- 
tained when  in  their  employment  A 
jury  returned  a  verdict  for  the  defenders, 
whereupon  the  pursuer  moved  the  Court 
to  assess  compensation  under  the  Work- 
men's Compensation  Act  1897.  The  motion 


was  postponed,  and  renewed  when  the 
case  was  in  the  roll  to  apply  the  verdict. 
The  defenders  admitting  liability,  the 
Court  applied  the  verdict,  found  the 
defenders  entitled  to  expenses,  and  of 
consent  found  them  liable  in  compensa- 
.tion  under  the  Woikmen's  Compensation 
Act,  but  there  being  no  evidence  on  which 
to  assess  ihe  compensation,  allowed  a 
proof  as  to  the  amount.  Thereafter 
parties  having  agreed  as  to  the  amount 
of  compensation  due,  the  defenders 
moved,  under  sec.  1  (4)  of  the  Work- 
men's Compensation  Act,  to  deduct  from 
this  their  taxed  expenses  down  to  the 
date  when  the  verdict  wtis  applied.  The 
pursuer  opposed  this,  and  moved  for  his 
expenses  since  that  date.  HeUL  that  the 
defendei-s  were  entitled  to  deduct  from 
the  award  of  compensation  their  expenses 
as  taxed  down  to  the  date  when  the 
verdict  was  applied,  and  thereafter  that 
no  expenses  were  due  to  or  by  either 
party.  M'Keunar.  The  United  Collieries, 
Limited,  p.  713. 
Master  ana  Servant —  Wages — Deduction  of 
Fine  Due  by  Workman — Truck  Act  1831 
(1  and  2  WUl.  IV,  c.  37),  sec.  3.  Held 
that  under  the  Truck  Act  1831  an  em- 
ployer was  not  entitled  to  deduct  from 
a  workman's  wages  the  amount  of  a 
fine  due  by  the  workman  to  the  master 
under  an  order  of  a  court  of  summary 
jurisdiction.  The  only  deductions  he 
can  make  are  those  expressly  sanctioned 
by  the  statute  (see  sections  23  and  24). 
Williams  and  Others  v.  North's  Naviga- 
tion Collieries,  Limited,  p.  881. 

Workmen's  Com,pensation  Act  1807 


(80  and  61  Vict.  e.  Sny—Emploifment  "  on 
or  in  or  about"  an  "Engineering  Work" 
—Sec.  7,  sub-sec.  1.  A  firm  of  contractors 
who  were  engaged  in  substituting  electric 
for  horse  tramway  lines  in  the  streets  of 
a  town  stored  the  new  rails  when  un- 
loaded from  the  railway  trucks  in  the 
railway  company's  yard  by  arrangement 
with  the  railway  company.  An  employee 
of  the  contractors  was  injured  while 
stacking  the  rails.  The  yard  abutted 
upon  a  street  through  which  the  electric 
tramway  would  ultimately  run,  but  at 
the  time  of  the  accident  operations  had 
not  extended  beyond  a  point  distant  over 
a  quarter  of  a  mile  from  the  yard.  Held 
{aff.  the  judgment  of  the  Court  of  Appeal, 
diss.  Lorebum,  L.C.,  and  Lord  James  of 
Hereford)  that  the  injured  man  was  not 
at  the  time  of  the  Eiccideut  employed  on 
or  in  or  about  an  engineering  work  within 
the  meaning  of  section  7  of  the  Work- 
men's Compensation  Act  1897.  Back  v. 
Dick,  Kerr,  &  Company,  p.  884. 

Workmen's  Compensation  Act  1897 

(80  and  61  Vict.  cap.  si)— "  Serums  and 
WUful  Misconduct  "  —  Workman  Using 
Hoist  in  Violation  of  Rules — Sec.  1  (2)  (c). 
The  rules  of  a  workshop  provided  that 
workmen  were  only  to  use  a  certain  hoist 
when  they  were  in  charge  of  a  load. 
There  was  nothing  particularly  mysteri- 
ous or  dangerous  about  the  working  of 
the  hoist,  and,  unknown  to  their  employ- 
ers, the  workmen  often  used  it'when  not 
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in  charge  of  any  load.  A  workman  was 
injured  while  thus  using  it  Held,  that 
he  had  not  been  guilty  of  "serious  and 
wilful  misconduct"  in  the  sense  of  the 
Act.  Opinions  that  "wilful"  imports 
that  the  misconduct  was  deliberate  and 
notmerely  thoughtless,  and  thaf'serious" 
applies  to  the  misconduct  itself  and  not 
to  Its  consequences.  Johnson  v.  Marshall, 
Sons,  &  Company,  p.  S88. 

Master  and  Servant.  See  Reparation — Pro- 
cess— Expenses — Misrepresentation. 

Meditatio  Fugce  Warrant.     See  Diligence. 

Memorandum  of  Association.  See  Com- 
pany. 

Milk  Supply.     See  Ptiblie  HeeMh. 

Mineral  Lease.    See  Valuation  Cases. 

Mines  and  Minerals — Mining  Leasee — Con- 
struction—Undertaking to  Win,  Work, 
and  Oet  Fairly,  Duly,  and  Honestly  the 
Whole  of  the  Coal.  A  lease  for  a  term  of 
twenty-one  years  of  a  seam  of  coal  pro- 
vided that  the  lessees  should,  as  soon  as 
they  commenced  working  the  coal,  pay  a 
yearly  rent  of  £100  per  acre  of  coal,  and 
until  then  a  yearly  rent  of  £5.  They 
undertook  that  they  would  "at  all  times 
during  the  said  term  hereby  appointed 
fairly,  duly,  and  honestly  win,  work, 
recover,  obtain,  and  get  the  whole  of  the 
said  mine  ...  or  seam  ...  in  a  proper 
and  workmanlike  manner."  It  ultimately 
turned  out  to  be  impossible  to  work  the 
coal  except  at  a  loss,  and  the  lessees 
declined  to  do  so.  Held  that  on  a  true 
construction  of  the  lease  they  were  bound 
to  work  the  coal  (the  w^ords  "  fairly,  duly, 
and  honestly  "  adding  to  rather  than  de- 
tracting from  their  ooligation),  and  that 
accordingly  they  were  liable  to  the  lessors 
in  damages  for  breach  of  contract. 
Charlesworth  and  Another  v.  Watson 
and  Another,  p.  569. 

Minority.    See  Reduction. 

Minute  not  in  Statutory  Form.  See  Process. 

Minute  of  Abandonment.    See  Process. 

Minute  of  Parties.    See  Jurisdiction. 

Minute  of  Procedure.  See  Jitsticiary 
Cases. 

Misnomer.    See  Process. 

Misrepresentation — Essential  Error— Con- 
tract— Discharge— Master  and  Servant — 
Workmen's  Compensation  Act  1807  (80 
and  61  Vict.  cap.  37).  A  workman  who 
had  been  injured  and  was  in  receipt  of 
compensation  under  the  Workmen'sCom- 
pensation  Act  1807  with  aregistered  agree- 
ment, received  a  call  from  an  officer  of  the 
Insurance  Company  which  was  paying 
the  compensation.  The  officer  desired  to 
obtain  a  final  dischai-ge,  and  in  the  course 
of  the  conversation  with  the  workman, 
who  was  still  verv  weak,  referred  to  the 
recent  report  of  their  medical  man  on  an 
examination  as  suggesting  that  the  work- 
man would  be  well  again  in  some  months. 
He  did  not  read  the  report  or  give  it  to 
the  workman  to  read.  As  matter  of  fact 
the  report  stated  that  the  probable  dura- 
tion or  disability  would  be  some  months, 
but  that  progress  had  been  so  slow  no 
prediction  could  be  made.  The  workman 
granted  a  discharge  on  what  were,  inas- 
much ais  he  did  not  recover,  very  favour- 


able terms  for  the  Insurance  Company, 
and  subsequently  brought  a  reduction  on 
the  g^und  of  misrepresentation  and 
essential  error.  Held  that  there  had  been 
nusrepresentation  inducing  to  the  grant-  | 
ing  ot  t^e  discbarge,  and  Uiat  the  dis- 
charge must  be  reduced.  Crossan  v. 
Caledon  Shipbuilding  and  Engineering 
Company,  Limited,  p.  832. 

Misrepresentation.  See  Bedui^ion — Land- 
lord and  Tenant — TVade  Name. 

Mora.    See  Bar— Justiciary  Cases. 

Mortis  Causa.    See  Donation. 

Motion  by  Pursuer  for  Modification  of 
Expenses.    See  Expenses. 

Motion  for  Adjoumntent.  See  Section 
Law. 

Motion  for  Order  on  the  PriTicipal  Clerk  of 
Court.     See  InteriuUional  Law. 

Motion  for  Trial.    See  Process. 

Motion  to  Dispose  of  Petition  in  Single 
Bills.    See  Process. 

MuMiplepoinding.    See  Expenses — Process. 

Mutuality  of  Rights.  See  Suferior  and 
Vassal. 

Name,  Descriptive  or  Fancy  t  See  TVtute 
Name. 

Nautical  Assessor.    See  Process. 

Negligence.  See  Reparation — Contract— 
Helief— River. 

Negligence  of  Fellow-Servan  t.  See  Separa- 
tion. 

Newspaper  Articles.     See  Reparation. 

New  Trial.     See  Expenses. 

Nobile  Officium.  See  Public  Records  — 
Bankruptcy. 

Nomen  juris.    See  Justiciary  Cases. 

Non-Disclosure  of  Contracts.  See  Com- 
pany. 

Note  of  Documentary  Evidence.  See  Jus- 
ticiary Cases. 

Notice  for  Sittings.    See  Process. 

Notice  to  Owner.    See  Public  Health. 

Nullity  of  Marriage  See  Husband  and 
Wife. 

Nuncupative  Legacy.    See  Succession. 

Ol^ection.    See  Teinds. 

Objection  to  Relevancy.  See  Justiciary 
Cases. 

Obligation.    See  Landlord  and  Tenant. 

Obligation  by  Firm  to  Produce  Deed  See 
Partnership. 

Obligation  by  Partner.    See  Bar. 

Obligation  on  Tenant.  See  Valiiation 
Cases. 

Obstruction  on  Public  Highway,  See  Re- 
paration. 

Obstruction  to  Passage  of  Salmon.  See 
Interdict. 

Occupation  Franchise.     See  Election  Law. 

Omission  to  Insert  Designation.  See  Elec- 
tion Law. 

Onus.    See  Succession. 

Oppression.     See  Justiciary  Cases. 

Order  to  Find  Caution.    See  Process. 

Otter-Trawling.    See  Justiciary  Cases. 

Parent  and  Child- -Custody  of  Child— 
Failure  of  Divorced  Spouse  to  Deliver 
Child— Application  for  WarranttoOffiurs 
of  Law  to  Take  Child  into  Custody  — 
Warrant  to  be  Granted  by  Inner  House— 


Digitized  by  V^OOQIC 


The  Scottish  Law  Reporter.—  Vol.  XLIIJ. 


xlvii 


Adminiatralion  of  Juatiee.  In  an  action 
of  divorce  at  the  instance  of  a  husband 
against  his  wife,  the  Lord  Ordinary 
granted  decree  and  found  the  pursuer 
entitled  to  the  custody  of  a  female  pupil 
child,  the  only  child  of  the  marriage.  The 
defender  having  left  the  house  where  she 
had  been  residing,  taking  the  child  with 
her,  and  no  information  as  to  her  where- 
abouts being  obtainable  by  the  pursuer, 
he  applied  to  the  Lord  Ordinary  to  grant 
warrant  to  officers  of  law  to  take  the 
child  into  custody  and  deliver  her  to  him. 
The  Lord  Ordinary  being  of  opinion  that 
the  order  craved  could  not  competently 
be  pronounced  in  the  Outer  House, 
reported  the  case  to  the  First  Division. 
The  Court,  in  the  circumstances  stated 
by  the  Lord  Ordinary,  pronounced  the 
interlocutor  craved,  but  was  of  opinion 
that  it  could  not  competently  have  been 
pronounced  in  the  Outer  House— L«y«  v  . 
Leyg,  July  20,  1886,  13  B.  1223,  23  8.L.R. 
SU,  followed.  Guthrie  v.  Outhrie,  p.  371. 
Varent  and  VhUd.  See  Master  and  Servant. 
ParenU'  Right.  See  Succeasion. 
Parish  Council.  See  Local  Oovemment. 
Paritk  Council  Stated  Defenders.    See  Ex- 

penies. 
Partner  or  Employee.  See  Reventie. 
Partnership — Copartnery  for  a  Fixed  Term 
—Death  of  Partner  Immediately  on  Ex- 
piry of  Fvxed  Period  voithout  New  Agree- 
ment—Question of  Continuance  of  Part- 
nership^ Partnership  Act  1890  (53  and  64 
Vict.  cap.  39),  sees.  27  and  32.  A  partner- 
ship agreement  was  entered  into  for  five 
J  ears  "from  and  after  the  first  day  of 
anuary"  1896.  One  of  the  partners 
died  on  the  morning  of  the  2nd  January 
19U0.  No  new  express  agreement  had 
been  entered  into.  Held  that  the  partner- 
ship was  dissolved  and  that  there  nad  not 
been  in  facta  "continuance  of  the  busi- 
ness by  the  partners  "  in  the  sense  of  sec- 
tion 27  of  the  Partnership  Act  lb90  so  as 
to  infer  a  continuance  of  the  partner- 
ship.     Wallace   v.    Wallace's   Trustees, 

p.m. 

Copartnery  for  Fixed   Term— Con- 

timuince  of  Partnership  after  Expiry  of 
Tenn—RigMa  and  Duttea  of  the  Partners 
—"As  they  were  at  the  Expiration  of  the 
Term"— Partnership  Act  1880  (53  and  54 
Vid.  cap.  29),  sec.  il  (1).  Opmion  (per 
Lord  Mackenzie,  Ordinary)  that  the  words 
"at  the  expiration  of  the  term  "  in  section 
27  (1)  of  the  Partnership  Act  1890,  where 
that  section  says  that  in  a  partnership 
for  a  fixed  term  continued  beyond  the 
term  "the.righta  and  duties  of  the  partners 
remain  the  same  as  they  were  at  the  ex- 
piration of  the  term"  are  equivalent  to 
"  during  the  partnership  term."  Wallace 
V.  Wallace's  Trustees,  p.  402. 

Mandate  —  Law-Agency  —  Implied 

Mandate — Power  of  Partner  to  Bind 
Firm  —  Partner  of  Law-AgenCs  Firm 
Borroicing  Money  on  Security  of  Pro- 
verly  Vested  in  Third  Party — Obligation 
By  Firm  to  Produce  Deed  Vesting  Pro- 
perty in  Partner  Granted  by  the  Partner. 
It  is  not  within  the  implied  mandate  of 
the  partner  of  a  firm  of  law-agents  to 


grant  a  letter  of  obligation  in  the  name 
of  the  firm  undertaking  to  produce  a 
deed  vesting  in  him  property  on  the 
security  of  which  he  is  borrowing  money, 
but  which  stands  vested  in  a  third  party.. 
Walker  v.  Smith  and  Others,  p.  464. 

Partnership.    See  Revenu.e. 

Patent — Patents  for  Inventions — Master 
Patent  or  merelv  Patent  for  Mechanical 
Arrangement— Claim— Infringement.  A 
patent,  the  object  of  which  was  the  pre- 
vention of  leakage  of  steam  in  steering 
and  the  like  engines  by  the  introduc- 
tion into  the  steam  feed-pipe  of  a  casing 
which  contains  a  cut-off  valve  operated 
from  and  acting  in  unison  with  the 
controlling  valve  of  the  steering  or  like 
engine,  claimed — "In  connection  with 
the  valves  of  steering  and  like  engines, 
fitting  in  a  passage  or  casing  through 
which  the  steam  enters  the  controlling 
valve  casing,  a  double  beat  or  equivalent 
valve  having  opposite  inclines  acted  on 
by  counterpart  inclines  moving  with 
the  controlling  valve,  the  parts  being 
arranged  and  operating  substantially  as 
and  for  the  purposes  hereinbefore  de- 
scribed." The  owner  of  the  patent  main- 
tained that  it  was  a  master  or  pioneer 
patent,  no  means  up  to  its  date  naving 
been  invented  for  preventing  the  leakage 
of  steam  in  steering  engines,  and  sought 
to  have  declared  as  infringements  later 
patents  having  the  same  obiect  and  using 
a  cut-off  valve,  which  valve,  however, 
was  operated  by  a  different  mechanical 
device.  Held  that  the  claim  must  be  con- 
strued as  being  merely  for  a  mechanical 
arrangement,  and  consequently  that  the 
later  patents,  the  mechanical  device  in 
which  did  not  infringe  the  mechanical 
arrangement  in  the  earlier  patent,  were 
notiniringements.  Brown  v.  John  Hastie 
&  Company,  Limited,  p.  671. 

Payment — Proof — Bearer  Cheque — Entry 
in  Fortnightly  AccoutU — Forged  Entry 
of  Receipt  of  Cheque — FVaud  by  Clerk  in 
Employment  of  Intended  Payee  —  Lia- 
bUUy  for  Loss.  In  payment  of  shares 
bounit  for  him  by  a  firm  of  stockbrokers, 
A  drew  a  bearer  cheque  for  the  price, 
which  he  either  sent  by  post  to  the  firm 
or  handed  to  C,  a  confidential  clerk  in 
the  firm's  employment.  C  stole  the 
cheque,  made  a  forged  entry  of  the 
receipt  of  the  money  in  the  fortnightly 
statement  which  the  firm  were  in  the 
habit  of  sending  to  A,  and  discharged  the 
account.  C  had  no  power  to  bind  the  firm 
for  receipt  of  money.  A  having  brought 
an  action  against  the  firm  for  deliverv  of 
the  shares,  the  firm  pleaded  that  they 
had  not  received  payment.  Held  that  as 
A's  method  of  transmitting  the  money 
was  not  a  reasonably  safe  method  to 
adopt,  and  as  C  had  not  de  facto  power 
to  grant  receipts  on  behalf  of  the  firm, 
the  defenders  were  not  liable  for  the  loss. 
Opinion  (per  Lord  M'Laren)  that  "to 
send  a  cheque  which  is  not  only  not 
crossed,  but  is  made  payable  to  bearer,  is 
according  to  modern  ideas,  not  a  payment 
in  ihe  ordinary  course  of  business.'  Robb 
V.  Oow  Brothei-8  and  Gemmell,  p,  120. 
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Payment  Contingent  on  Profits.  See  Re- 
venue. 

PawnerU  Made  to  Rival  Company.  See 
tlevemie. 

Payment  of  Com.pensation.  See  Master 
and  Servant. 

Payment  of  Dividend.    See  Revenue. 

Payment  to  Party  Not  Entitled.   See  Trtist. 

Payment  to  Reserve  Fund.    See  Company. 

Payment  vnthin  Year  of  Death,  See 
Revenue. 

Penalty.    See  CorUmct. 

Penalty  or  Civil  Compensation.  See  Pro- 
cess. 

Periodical  Payment.    See  Revenue. 

Perjury.    See  Process. 

Personal  Exception.  See  Landlord  and 
Tenant. 

Personal  Name.    See  Trade  Name. 

Personal  Occupancy.    See  Election  Law. 

Personal  Security.     See  Trust. 

Person  a  Trespasser.    See  Jrusticiary  Cases. 

Person  Conducting  Belling.  See  Jitsticiary 
Cases. 

Persons  Accused  Jointly.  See  Justiciary 
Cases. 

Petition.    See  Process — Ship. 

Petition  by  Individual  Shareholders.  See 
Company. 

Petition  by  Town  Clerk.    See  Burgh. 

Petition  by  Wife  for  Custody  of  Children. 
See  Expenses. 

Petition  for  Limitation  of  Liability.  See 
Expenses. 

Petition  for  Winding-up  Order.  See  Ex- 
penses. 

Petition  to  Appoint  Arbiter.  See  Arbitra- 
tion. 

Photograph.    See  Copyright. 

Pier  Dues.    See  Statute. 

Plea  Prejudicial  to  Arbitration.  See  Arbi- 
tration. 

Plea  that  Applicaiion  for  Arbitration  Pre- 
mature.   See  Master  and  Servant. 

Police  Burgh.    See  Burgh. 

Police.    See  Justiciary  Cases. 

Policy  Effected  by  Owner  of  Ship.  See 
Irumrance. 

Policy  of  Insurance.    See  Revenue. 

Pollution.    See  River. 

Poor— Settlement— Desertion— Acquisition 
of  Residential  Settlement  by  Husband 
Living  Apart  from  Wife  and  Family — 
Constructive  Residence— Poor  Law  {Scot- 
land) Act  1898  (61  and  62  Vict.  c.  21),  sec.  1. 
8.,  having  a  residential  settlement  in 
West  Calder,  in  September  1808  deserted 
there  his  wife  and  family,  who  became 
charffeable  to  that  parish  and  remained 
so  till  March  1890,  when  the  wife  dis- 
covered S.  residing  in  the  parish  of 
Shotts.  She  left  the  poorhouse  and  with 
her  family  i-eturned  to  West  Calder, 
where  she  was  occasionally  visited  by  her 
husband,  at  first  surreptitiously  owing 
to  a  warrant  having  been  issued  for  his 
arrest,  and  was  given  by  him  small  sums 
of  money  for  her  support.  On  3rd  June 
1800  S.  removed  his  wife  and  family  to 
Shotts  parish,  where  they  remained  till 
15th  May  1002,  when  he  again  deserted 
them,  and  on  the  28th  May  they  again 
received  relief.  West  Calder  maintained 
that  S.  had  acquired  a  residential  settle- 


ment in  Shotts,  having  resided  for  more 
than  three  years  prior  to  May  1002  in  that 
parish.  Shotts  maintained  that  S.  had 
not  acquired  a  residential  settlement  in 
itsparish,  inasmuch  as  prior  to  3rd  June 
1800  S.  was  constructively  resident  in 
West  Calder,  where  his  wife  and  family 
were,  and  where  he  was  visiting  Uiem. 
Held  that  S.  hiid  acquired  a  residential 
settlement  in  Shotts.  West  Calder  Parish 
Council  V.  Bo'ness  and  Carriden  Parish 
Coimcil  and  Shotts  Parish  Council,  p.  68. 

Poor  —  Relief —  A  dm  ission  of  Liability  — 
Continuance  of  Liability — Interruption 
of  Belief— Poor  Law  Act  1845  (8  and  9 
Vict.  c.  83),  sec.  70).  With  regard  to  a 
case^  of  a  wife  and  family,  who  had 
received  relief  owing  to  the  husband's 
desertion,  an  inspector  of  poor  wrote — 
"  I  am  instructed  to  admit  liability  in 
this  case."  The  wife  and  family  remained 
in  the  poorhouse  from  their  admission 
till  23rd  November  1003,  when  they  left 
of  their  own  accord  and  "drifteid  up 
and  down  for  four  days  in  search  of 
the  husband,  when  they  again,  on  27th 
November,  applied  for  relief  and  were 
sent  back  to  the  poorhouse.  Held  that 
as  the  wife  and  family  had  not  become 
self-supporting  during  their  absence  from 
the  poorhouse,  there  had  been  no  inter- 
ruption of  liability,  and  that  the  admis- 
sion was  still  binding.  West  Calder 
Parish  Council  v.  Bo'ness  and  Carriden 
Parish  Council  and  Shotts  Parish  Council, 
p.  68. 

Settlement  —  Capacity   to    Acquire 

Residential  Settlement  —  Bodily  and 
Mental  Weakness  Rendering  Self-Main- 
tenance Impossible  —  Maintenance  in  a 
Charitable  Institution.  A  person  whom 
"mental  weakness  and  chronic  physical 
disease"  renders  incapable  of  maintain- 
ii)g  himself,  may,  by  the  necessary  resi- 
dence for  the  requisite  period  in  a  charit- 
able* institution,  without  begging  or 
applying  for  parochial  relief,  acquire  a 
residential  settlement  in  the  parish  where 
the  Institution  is  situated.  Question 
whether  an  insane  person  could  so  ac- 
quire a  residential  settlement.  Parish 
Council  of  Glasgow  v.  Parish  Council  of 
Kilmalcolm,  p.  WS. 

Settlement  —  Capacity    to-  Acquire 

Residential  Settlement — Insanity — Certi- 
fieation — Poor  Law  {Scotland)  Aet  1898 
(61  and  62  Vict.  c.  21),  sec.  1.  The  fact 
that  a  pauper  is  insane  during  the  neces- 
sary period  of  residence  is  persesuflBcient 
to  prevent  him  from  acquiring  a  settle- 
ment in  a  parish.  It  is  not  essential  that 
his  insanity  should  have  been  formally 
certified.  Facts  upon  which  the  Court 
lield  that  a  pauper  was  insane  and  incap- 
able of  acquiring  a  settlement.  Cathcart 
Parish  Council  v.  Glasgow  Parish  Council 
p.  6oa 

Poor  Rates — Harbour — Rights  and 

Powers  Below  Loto- Water  Mark— Deduc- 
tions from  Annual  Value — Eocpense  of 
Dredging  Harbowi — Poor  Law  Amend- 
ment {Scotland)  Act  1845  (8  and  9  Vict.  c. 
83),  sec.  37  —  Valuation  of  Lands  {Scot- 
land) Act  1854  (17  and  18  Vicf.  c.  91).    A 
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Itarish  council  refused  to  allow  aa  a  deduc- 
tion from  the  annual  value  of  a  harbour, 
under  section  37  of  the  Poor  Law  Amend- 
ment (Scotland)  Act  1845,  the  average 
cost  of  dredging  the  harbour,  on  the 
(^iiund  thatsuch  expensewas  not  incurred 
in  maintaining  the  lands  and  heritages, 
tlie  subjects  of  assessment,  but  was  an 
expense  of  carrying[on  business  incidental 
to  an  incorporeal  right  of  harbour  in  the 
harbour  conapany  not  included  in  the 
entry  in  the  valuation  roll,  or  alterna- 
tively was  expenditure  in  operations  on 
the  »ol\i.m  of  the  sea  below  low-water 
mark  which  did  not  form  piu^  of  the 
harbour  as  that  subject  fell  to  be  and 
was  entered  in  the  valuation  roll.  Htid 
that  the  average  cost  of  dredging  was  a 
proper  deduction,  inasmuch  as  (I)  it  was 
an  expense  necessary  for  maintaining  in 
use  the  wharves,  &;c. ;  and  (2)  harbour 
was  a  complex  heritable  subject,  duly 
entered  in  the  valuation  roll,  which  em- 
braced any  rig^ht  such  as  was  now  sought 
to  be  distinguished,  and  required  for  its 
muntenance  siich  expense — AdavuMti  v. 
CIj(d«  Navigntion  Trxmtees,  June  26,  1863, 
1  Macph.  &74,  June  22,  1865,  3  Maeph. 
(H.L)  IflO:  Meraey  Dotk  arid  Harbour 
Board  v.  joTies,  June  22,  1865,  3  Macph. 
^.L.)  102,  note;  and  Gardiner  v.  Leith 
Ihdc  Conimissionera,  June  17,  1864,  2 
Hacph.  1234,  March  12,  1866,  4  Macph. 
(H.L.)  14,  1  S.L.R.  213,  commented  on. 
Burghead  H&rbonr  Companv,  Limited 
V.  Gieorge  (Collector  of  Dumis  Parish), 
p764. 
Poor—Poor-Btttes—  Deduetiona— Insurance 
vhere  no  Premiuma  Paid — Rates  and 
Taxea  —  Whether  Actual  or  Average  — 
Whether  Oumera  Only  or  both  Owners 
and  Occupiers — Poor  Law  Amendment 
[SctMand)  Act  1845  (8  and  g  Vict.  cap.  83), 
tee.  37.  Held  {per  Lord  Stormonth  Dar- 
ling, Ordinary,  and  acquiesced  in)  (1)  that 
in  calculating  over  an  accepted  number 
of  years  the  "probable  annual  average 
cost  of  insurance"  for  deduction  from 
the  annual  value,  under  section  37  of 
the  Poor  Law  Amendment  (Scotland) 
Act  1845,  prior  to  assessing,  no  allowance 
fell  to  be  made  for  insurance  in  years  in 
which  no  premiums  bad  been  paid  'or 
money  set  aside  in  lieu  thereof— Glaagow 
Gat  Light  CompatMry.  Adamson,  March 
23,  188^  1  Macph.  727,  distinguished ;  (2) 
that  the  rates,  taxes,  and  puolic  charges 
which  fell  to  be  deducted  under  the  sec- 
tion were  those  actually  pavable  and  not 
an  average  estimate  thereof;  and  (3)  that 
where  the  owner  was  also  the  occupier 
the  proportion  of  taxes  deductible  was 
the  owner's  proportion  only.  Burghead 
Harbour  Company,  Limited,  v.  George 
(Collector  of  Dufifos  Parish),  p.  764. 
Poor  Rates.      See  Valuaiiofn  Acts — Poor — 

Railway. 
Pool's  RoU  —  Circumstancea  Warranting 
Admission.  A.  f>orter  earning  23s.  a 
week,  with  no  children,  who  had  been 
found  to  have  a  probMilia  causa  liti- 
gandi,  held  entitled  to  admission  to  the 
poop's  roll  in  order  to  defend  an  action  of 
adherence  and  aliment  brought  against 
d 


him  by  his  wife,  and  to  raise  an  action  of 
divorce  on  the  ground  of  adultery  against 
her,  she  having  been  already  admitted  to 
the  poor's  rolL  The  Lord  Justice-Clerk 
dissents  from  the  opinions  expressed  by 
Lord  Young  in  the  following  cases— 
Stevens  v.  Stevens,  January  23,  1^5,  12 
R.  548,  22  S.L.B.  356;  Anderson  v.  Black- 
wood, July  11,  1885,  12  R.  1263,  22  S.L.B. 
865 ;  Pateraon  v.  Linlithgow  Police  Com- 
misaionera,  July  4,  1888,  15  B.  826,  25 
S.L.B.  601;  MacaskUl  v.  M'Leod,  June 
30,  1807,  24  B.  989,  34  S.L.B.  752.  Brown 
V.  Brown,  p.  503. 

Poor's  Roll — Applicatuyn  for  Admission— 
Precognitions  Obtained  by  Reporters  — 
Names  and  Addreaaea  of  WUneaaes  — 
RightsofOppoaing  Party.  The  reporters 
probabilia  cauaa  litigandi  are  bound  to 
show  to  an  opposing  party  any  precogni- 
tions which  they  may  nave  obtained  from 
an  applicant  for  the  benefit  of  the  poor's 
roll  in  so  far  as  they  contain  statements 
of  fact.  The  reporters,  however,  have  a 
discretion  to  withhold  the  names  and 
addresses  of  the  applicant's  witnesses. 
Cant  V.  Pirnie's  Trustees,  p.  782. 

Positive  Prescription.    See  Prescription. 

Possession.    See  Prescription. 

Poanesaory  Action.    See  Process. 

Poatponement  of  Vesting.    See  Succession. 

Power  Oranted  by  Court.  See  Judicial 
Factor. 

Power  of  Appointment.    See  Succesaion. 

Power  of  Arbiter.    See  Master  and  Servant. 

Power  of  Court  to  Confirm.     See  Company. 

Pouiera  of  Magiatratea.    See  Statute. 

Power  of  Partner  to  Bind  Firm.  See 
Partnerahip. 

Power  of  Sheriff.    See  Public  Health. 

Powers  of  Directora.    See  Company. 

Power  to  Award  Buraariea.     See  Buraary. 

Power  to  Invest.    See  Truat. 

Power  to  Let  Undertaking.  See  Valuxition 
Cases. 

Power  to  Revoke.  See  International  Law 
—Trust. 

Pov)er  to  Sell  Heritable  Subjects.  See  Judi- 
cial Factor. 

Power  to  Transfer.  See  Administration 
of  Juatice. 

Precognitions  Obtained  by  Reportera.  See 
Poor'a  Roll. 

Preference.    See  Contraet. 

Preliminary  Pleaa.    See  Expenses. 

Premiaea  Occupied  without  Leaae.  See 
Valuation  Caaea. 

Preacription— Positive  Prescription — Poa- 
session — Acta  of  Poaaeaaion  not  AttrilnU- 
able  to  Claim  of  Ownerahip  —  Railuxiy 
and  Canal  Company.  Circumstances  in 
which  lield  that  certain  acts  of  possession 
on  the  part  of  a  railway  and  canal  com- 
pany were  not  attributable  to  a  claim  of 
ownership,  and  could  not  establish  a  title 
by  prescription.  Brown  v.  North  British 
Railway  Company,  p.  327. 

River— Abstraction  of  Water  from, 

River  —  Prescriptive  Right  to  Abalract 
Water  at  One  PUice— Right  to  Abatract 
the  Same  Amount  of  Water  at  Another 
Place — Right  to  Abatract  at  One  Place 
Amount  of  Water  Formerly  Abstracted 
at   Two  Placea.       "Tlip   effect  of   forty 
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years'  use  of  water  of  a  river  is  to  give 
the  person  so  using  right  to  continue  that 
use,  modo  et  forma,  at  the  place  where 
the  use  has  taken  place.  It  is  not  to  g^ve 
him  a  general  right  to  encroach  on  the 
common  subject,  viz.,  the  river,  to  the 
gross  amount  of  his  prescriptive  abstrac- 
tion. Earl  of  Kintore  and  Others  v. 
Alexander  Pirie  &  Sons,  Limited,  p.  838. 

Previous  Conviction.   See  Justiciary  Cases. 

Principal  and  Agent.    See  Fraud. 

Privilege.    See  Rerparcdion. 

Probable  Cause.    See  Reparation. 

Procedure.  See  Justiciary  Cases — Arbitra- 
tion— Public  Health — Burgh— Process — 
Election  Law. 

Process — Appeal  for  Jury  Trial — Proof  or 
Jury  Trial — Trifling  Nature  of  Case — No 
Definite  Injuries  Specified.  In  an  action 
of  damages  for  personal  injuries  alleged 
to  be  sustained  through  falling  into  an 
excavation  on  the  side  of  a  street  made 
by  the  defenders  while  engaged  in  laving 
an  electric  cable,  the  pursuer,  a  miner, 
averred  that  he  "sustained  very  severe 
injuries.  A.mong8t  other  injuries  he  is 
suffering  from  very  severe  bruises  on  the 
chest  and  right  down  the  right  leg.  He 
has  also  sustained  a  severe  nervous  shock. 
He  has  been  confined  to  bed  as  a  result  of 
his  injuries,  and  has  been  incapacitated 
from  carrying  on  his  work."  The  pur- 
suer having  appealed  for  jurv  trial,  held, 
in  accordance  with  the  rule  laid  down  in 
Sharpies  v.  Yuill,  42  S.L.R.  638,  that  the 
case  fell  to  be  remitted  to  the  Sheriff, 
M'Laughlan  v.  The  Clyde  Valley  Electrical 
Power  Company,  p.  25. 

Summons — Designation — Error  in 

Designation  —  Party  Illegally  Designed 
Seeking  Equitable  Remedy— Dentists  Act 
1878  (41  and  42  Vict.  cap.  33),  sec.  3.  The 
Dentists  Act  1878,  section  3,  enacts — 
"  From  and  after  1st  August  1870,  a  per- 
son shall  not  be  entitled  to  take  or  use 
the  name  or  title  of  'dentist'  (either  alone 
or  in  combination  with  any  other  word  or 
words),  or  of  'dental  practitioner,'  or  any 
name,  title,  addition,  or  description  imply- 
ing that  he  is  registered  under  this  Act  or 
that  he  is  specially  qualified  to  practise 
dentistry  unless  he  is  registered  under 
this  Act.  Any  person  who  .  .  .  not  being 
registered  under  this  Act,  takes  or  uses 
any  such  name  ...  as  aforesaid  shall  be 
Uable,  on  summary  conviction,  to  a  fine 
not  exceeding  twenty  pounds."  A,  who 
practised  dentistry,  butwas  notre^stered 
under  the  Dentists  Act  1878,  raised  an 
action  to  prevent  the  trustee  on  his 
sequestrated  estate  from  selling  certain 
implements  alleged  to  be  working  tools 
of  his  profession,  m  which  he  was,  through 
the  error  of  his  agent,  designed  as  dental 
surgeon.  His  agent  had  simply  followed 
the  designation  in  the  sequestration  pro- 
ceedings, and  pursuer  had  never  in  his 
practice  maintained  that  he  was  a  qutUi- 
ned  dentist  or  designed  himself  as  dental 
surgeon.  Held  that  pursuer  wajs  not 
barred  by  the  error  in  designation  from 
stating  a  relevant  case.  Observed  that 
the  practising  of  dentistry  by  an  unregis- 
tered person  was   not  of   itself   illegal. 


Macpherson  v.  Drummond  (Macpberaon's 
Trustee),  p.  102. 

Process — Appeal — Appeal  to  House  of  Lords 
— Point  on  Record  Requiring  Proof  not 
Raised  in  the  Division.  A  former  pro- 
prietor of  an  estate  sought  to  have 
reduced  proceedings  in  the  Sheriff  Court 
under  section  8  of  tne  Heritable  Securities 
(Scotland)  Act  1891,  whereby  a  creditor 
bad  had  his  disposition  in  security  made 
irredeemable,  and  so  become  proprietor. 
He  averred  on  record  that  in  the  adver- 
tisement of  the  property  prior  to  the 
exposure  for  sale  it  had  been  wrongly 
described,  so  that  it  had  appeared  less 
than  it  really  was.  This  point  was  not 
raised  in  the  Division,  but  was  taken 
on  an  appeal  to  the  House  of  Lords. 
Held  that  the  point,  inasmuch  as  it  went 
to  an  allowance  of  proof  which  had  not 
been  asked  for  in  the  Division,  could 
not  now  be  entertained,  and  that  it  must 
be  presumed  to  have  been  abandoned. 
Sutherland  v.  Standard  Life  Assurance 
Company,  p.  115. 

Proof  or  Jury  Trial — Right-of-  Way. 

In  an  action  raised  by  members  of  the 
public  aj^ainst  proprietors,  for  declarator 
that  a  right-of-way  existed  (I)  from  A 
to  B  via  certain  places,  (2)  also  fi-om 
A  to  B  for  the  first  part  via  the  same 
places,  but  for  the  latter  part  via  certain 
other  places,  a  portion  of  this  latter  part 
bein^  claimed  by  alternative  routes 
forming  a  bifurcation,  the  defenders 
argued  for  a  proof  in  lieu  of  jury;  trial 
on  the  ground  of  (1)  the  complexity  of 
rights-of-way  sought  to  be  established, 
(2)  the  danger  of  the  jury  being  misled 
by  the  evidence,  since  part  of  the  rightr 
oi-way  claimed  was  an  admitted  right- 
of-way,  another  part  was  a  tolerated 
route,  and  trafiQc  from  either  end  to 
and  from  a  certain  well  near  the  right- 
of-way  claimed  was  likely  to  be  mistaken 
for  through  trafiQc.  Held  that  there  was 
nothing  to  take  the  case  out  of  the 
settled  rule  of  practice  that  right-of-way 
cases  should  be  tried  by  a  jury.  Robert- 
son &  Others  v.  Duke  of  AthoLl  &:  Others, 
p.  173. 

Multiplepoinding  —  Competency  — 

Double  Distress.  A  &  Co.,  timber  mer- 
chants, shortly  before  bankruptcy  granted 
to  B  &  Co.,  timber  measurers,  one  of 
their  creditors,  delivery  orders  applic- 
able to  certain  lots  of  timber  which 
were  lying  at  D  &  Co.'s  yards,  A  &  Co. 
having  become  bankrupt,  the  timber  was 
claimed  by  E,  their  trustee,  and  also  by 
B  &  Co. ;  and  an  agreement  was  entered 
into  between  them  that  the  timber  should 
meanwhile  be  sold  in  the  ordinary  course 
of  business  and  the  proceeds  deposited 
in  bank  in  their  joint  names.  Portions 
of  the  timber  were  sold  and  the  proceeds 
deposited.  E  having  discovered  that  the 
timber  was  lying  in  D  &  Co.'s  yards, 
and  not  as  he  had  supposed  in  B  &  Co.'s 
actual  custody,  raisea  an  action  of  mul- 
tiplepoinding in  name  of  D  &  Co.  and  the 
Bank,  as  nominal  raisers,  the  fund  tn 
medio  lieing  the  unsold  timber  and  the 
sums   deposited.     B  ft  Co.  objected  to 
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the  competency  of  the  action  on  the 
ground  that  there  was  no  double  dis- 
tress. HtM,  {folUnoing  Commercial  Bank 
of  Scotland  v.  Muir,  Dec.  1, 1807,  25  B.  219, 
35  S.L.R.  174)  that  as  there  were  two 
competing  claimants  to  funds  in  the 
hanas  of  a  third  party  the  action  was 
competent.  Connal  St  Co.  Limited  v. 
Reid  tt  Others.  Clyde  Navigation  Trus- 
tees V.  Reid  &  Others,  p.  187. 

Process — Reclaiming  Note— Assignation  of 
Decree — Asatignee  Sisted  as  Pursuer  along 
with  Original  Pursuer—Interlocutor  Pro- 
nounced on  Withdrawal  of  Reclaiming 
Note.  The  pursuer  in  an  action  for  pay- 
ment having  obtained  decree  in  the  Outer 
House,  the  defender  lodged  a  reclaiming 
note.  Subsequently  the  pursuer  assigned 
his  right  under  the  decree,  and  his  assignee 
was  sisted  as  pursuer  along  with  the 
original  pursuer.  The  defender,  desiring 
to  with(u-aw  his  reclaiming  note,  moved 
the  Court  to  refuse  the  reclaiming  note. 
The  original  pursuer  thereupon  moved 
the  Court  to  recal  the  interlocutor  of 
the  Lord  Ordinary,  and  of  new  grant 
decree  in  similar  terms  in  favour  of 
his  assignee.  The  Court  refused  the 
reclaiming  note.  Tomer  v.  Selkirk's 
IVustee,  p.  208. 

Reclaiming    Note  —  Competency  — 

Sxpiry  of  Reclaiming  Days  on  a  Day  on 
which  Clerk's  Office  not  Open — Court  of 
Session  Act  186&  (31  and  ffi  Vict.  e.  100), 
sec.  54.  Section  54  of  the  Court  of  Session 
Act  1808  enacts  that  where  the  leave  of 
the  Lord  Ordinary  has  been  obtained, 
"a  reclaiming  note,  presented  before  the 
whole  cause  has  been  decided  in  the 
Outer  House,  may  be  lodged  within  ten 
days  from  the  date  of  the  interlocutor 
granting  leave  with  one  of  the  clerks  of 
the  Division  of  the  Court  in  which  the 
cause  depends,  without  transmission  of 
the  process  or  any  part  thereof.  Where 
the  time  for  lodging  a  reclaiming  note 
under  section  54  of  the  Court  of  Session 
Act  1868  expired  on  a  day  when  the 
clerk's  of&ce  was  not  open,  held  that 
the  reclaiming  note  was  competently 
lod^;ed  on  the  first  day  thereafter  on 
which  the  clerk's  ofHce  was  open.  Black- 
bum  V.  Sharp  and  Another,  p.  209. 

Possessory  Action— Interdict— Com^ 

pefeney  —  Property  Held  pro  indiviso  — 
Bight  of  Pro  indtviso  Proprietor  to  Pro- 
led  Proper^  from  Encroachment  by 
Outsider — ScUmon  Fishing.  A  pro  in- 
diviso proprietor  is  entitled  by  interdict 
to  protect  the  property  held  pfro  indiviso, 
as  for  exanaple  salmon-fishing,  from  en- 
croachment Dv  an  outsider.  Warrand  v. 
Watson  and  Others,  p.  262. 

Interdict  —  Procedure  —  Trespass  — 

Wrongous  Fishing — Fishing  Dented,  but 
Sight  to  Fish  Asserted— Right  to  Interdict 
de  piano.  In  defence  to  an  action  of 
iaterdict,  brought  by  the  projjrietor  of  a 
salmon-ilBhiDg  against  certain  persons 
whom  he  aUeged  to  have  on  certain 
specified  occasions  unwarrantably  fished 
therein,  the  defenders  denied  that  they 
bad  fished,  but  asserted  that  they  had  a 
right  to  flsh.      Held  that  interdict  de 


piano  could  not  be  granted,  but  that 
there  must  be  inquiry  whether  the  defen- 
ders had  fished.  Macleod  v.  Davidson, 
November  17, 1880, 14  B.  92,  24  S.L.B.  60, 
distinguished.  Warrand  v.  Watson  and 
Others,  p.  262. 

Process —ReclaiTning  Note — Competency — 
Judiciai  Factory  under  sec.  1 64  of  The 
Bankruptcy  (Scotland)  Act  1856,  sec.  164 — 
InterUxnUor  Ordering  Inquiry  and  not 
Disposing  of  Merits — Heclaiming  Note 
Incompetent — Bankruptcy  (Scotland)  Act 
18^)6  (19  and  20  Vict.  cap.  79),  sees.  104 
and  171 — Act  of  Sederumt,  2&th  November 
1857,  sec.  29  —  Disirii>ution  of  Business 
Act  1857  (20  and  21  Vict.  cap.  56),  sees.  4 
aTui  6.  The  Lord  Ordinary,  in  dealing 
with  certain  objections  to  a  i-ep.  rt  by  the 
Accountant  of  Court  on  ihe  accounts  of 
a  judicial  factor  appointed  under  section 
164  of  The  Bankruptcy  (Scotland)  Act 
1856,  pronounced  an  interlocutor  with  a 
view  to  inquiry  and  investigation  merely, 
and  which  did  not  finally  dispose  of  any 
matter  on  the  merits.  Held,  on  a  con- 
sideration of  The  Bankruptcy  (Scotland) 
Act  1856,  sees.  104  and  171,  Act  of  Sederunt 
25th  November  1857,  sec.  29,  Distribution 
of  Business  Act  1857,  sees.  4  and  6, 
that  a  reclaiming  note  was  incompetent. 
M'Cardle  v.  M'Cardle's  Judicial  Factor, 
p.  268. 

Jury  Trial — Appeal  for  Jury  Trial 

—  Remit  to  Outer  House  —  Motvon  for 
Trial— Trial  not  Necessary  unthin  Three 
Weeks  of  Party's  Motion  —  Court  of 
Session  Act  (13  and  14  Vict.  c.  30),  sec.  40 
— Notice  for  Sittings.  Observed  [per  Lord 
President)  that  the  provision  of  section 
40  of  the  Court  of  Session  Act  1850  that 
"  where  an  issue  or  issues  is  or  are 
approved  ...  it  shall  be  competent  to 
the  Lord  Ordinarv  in  the  cause,  on  the 
motion  of  either  of  the  parties,  to  appoint 
a  place  for  the  trial  of  such  issue  or  issues, 
such  time  being  .  .  .  except  upon  special 
cause  shown,  not  later  than  three  weeks 
from  the  date  of  such  motion,"  does  not 
apply  to  cases  appealed  from  the  Sheriil 
Cfourt  for  jury  trial ;  and  where  such  a 
case  has  been  remitted  to  the  Outer 
House  the  judge  to  whom  the  case  is 
remitted  may  try  it  at  any  time  before 
the  next  sittings,  but  if  he  is  unable  to 
do  so  notice  may  be  given  for  such 
sittings.  Massie  v.  The  Caledonian  Bail- 
way  Company,  p.  281. 

Appeal  from  Sheriff — Com.petency 


—  Workmen's  Compensation  Act  1807  (60 
and  61  Vict.  cap.  37),  Sched.  ii  (8)—A.S. 
drd  June  1808,  sec.  7  (a) — Application  for 
Warrant  to  have  Memorarulum  Recorded. 
Held  (per  the  Lord  President,  Lord 
Justice-Clerk,  Lord  Kyllachy,  and  Lord 
Stormonth  Darling;  diss.  Lord  M'Laren 
and  Lord  Kinnear;  abs.  Lord  Eincairney, 
who  resigned  before  the  advising)  that  the 
judgment  of  the  Sheriff  in  an  application 
for  special  warrant  to  have  an  alleged 
agreement,  under  the  Workmen's  Com- 
pensation Act  1807  recorded,  is  final,  and 
appeal  therefrom  dismissed  as  incom- 
petent. Binning  v.  E^ton  &  Sons,  p. 
312. 
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Process — Citation — Registered  Letter — Eti- 
roUed  Lato-AgerU — Service  In/  Registered 
Letter  by  Party  Himself  being  Enrolled 
Law-Agent — (Station  Amend/ment  {Scot- 
land) Act  1882  (45  arui  46  Vict.  c.  77),  sec.  3. 
A  party  tx>  an  action  who  is  an  enrolled 
law-agent  may  himself  execute  service 
by  registered  letter.  Addison  v.  Brown, 
p.  335. 

0101101% — Service  by  Registered  Letter 

— Statementof  iTiduouB — Citation  Amend- 
ment {Scotland)  Act  1882  (45  and  46  Vict, 
cap.  77),  sec.  4,  siiii-secs.  (1)  and  (2).  The 
Citation  Amendment  (Scotland)  Act  1882, 
section  4,  enacts  —  "The  following  pro- 
visions shall  apply  to  service  by  registered 
letter:  — (1)  Tne  citation  or  notice  sub- 
joined to  the  copy  or  other  citation  or 
notice  required  in  the  circumstances  shall 
specify  the  date  of  posting,  and  in  cases 
where  the  party  is  not  cited  to  a  fixed 
diet  but  to  appear  or  lodge  answers  or 
other  pleadings  within  a  certain  period, 
shall  also  state  that  the  indvxdce  or  period 
for  appearance  or  lodging  answers  or 
other  pleadings  is  reckoned  from  that 
date ;  (2)  the  inducioe  or  period  of  notice 
shall  be  reckoned  from  twenty-four  hours 
after  the  time  of  posting."  .  .  .  An 
interlocutor  granting  decree  was  served 
upon  the  defender  by  registered  letter, 
llie  notice  continued,  after  stating  the 
date  of  posting,  "from  which  the  inav/AcB 
or  appearance  is  reckoned."  A  suspen- 
sion and  interdict  having  been  brought 
on  the  ground  that  the  notice  was  wrong 
inasmuch  as  the  inducicB  ran  from  twentv- 
four  hours  after  the  date  of  posting,  held 
that  the  notice,  following  as  it  did  ex- 
plicitly the  words  of  section  4,  sub-section 
1,  was  right,  and  the  suspension  and 
interdict  refused.  Addison  v.  Brown, 
p.  335. 

Appeal — Competency — Sheriff  Court 

Atst  18K  (16  and  17  Vict.  c.  80).  sec.  24— 
Sisting  Process — Order  to  Find  Caution 
and  Sisting  Proc&iure  till  Caution 
Found — Companies  Act  1862  (25  and  26 
Vict.  c.  89),  sec.  69.  Held  that  an  inter- 
locutor pronounced  in  the  Sheriff  Court 
ordaining  a  limited  company  (in  virtue 
of  section  69  of  the  Companies  Act  1862) 
to  find  caution  for  expenses  of  an  action 
in  which  they  were  pursuers,  and  sisting 
procedure  until  such  caution  should  be 
found,  was  an  interlocutor  sisting  pro- 
cess, aud  therefore  appealable.  Horn  & 
Company,  Limited  t>.  Tangyes,  Limited, 

Reduction — Reduction   of  Decree- 


Perjury  by  Party — Res  Judicata — Com- 
petency of  Action  of  Reduction.  An  action 
of  reduction  of  a  decree  obtained  in  faro 
in  a  preceding  action  between  the  parties, 
or  those  whom  they  represent,  on  the 
ground  simply  that  the  party  who  ob- 
tained the  decree  committed  perjury,  is 
incompetent,  inasmuch  as  no  matter 
extrinsic  of  the  matter  of  the  preceding 
action  is  put  in  issue,  and  the  question 
is  res  judicata.  Mackintosh's  Trustee 
and  Another  v.  Stewart's  Trustees,  p.  363. 
Petition — Remit    to  Reporter — Con- 


sideration of  Report — Motion  to  Dispose 


of  Petition  in  Single  Bills— Intimation 
of  Motion  to  be  Made  to  Keeper  of  the 
Rolls.  A  party  intending  to  move  the 
Court  to  dispose  in  the  Single  Bills  of 
an  application  which  would  in  ordinary 
course  be  sent  to  the  Summar  Roll  must 
intimate  the  motion  to  the  Keeper  of  the 
BollB,  in  order  that  the  Court  may  have 
the  opportunity  of  considering  the  matter 
beforenand.  General  Accident  Assurance 
Corporation,  Limited,  Petitioners,  p.  387. 

Process — CatUionfor  Expenses  —  Reclaim- 
ing Defender— Trust  Deed  for  Behoof  of 
Creditors  Orawted  after  Reclaiming.  A 
defender  in  an  action  reclaimed  and 
subsequently  executed  a  trust  deed  for 
behoof  of  creditors.  On  the  trustee's 
refusal  to  sist  himself  in  the  action,  the 
pursuer,  in  a  note,  craved  the  Court  to 
ordain  the  reclaimer  to  find  caution  for 
expenses.  The  Court  refused  the  prayer 
of  the  note.  Johnstone  v.  Henderson, 
p.  486. 

Jury  Trial — Issues  and  Counter  Isme 

—  Verdict  on  One  Issue  only.  The  Lord 
President — "  In  a  case  where  the  verdict 
on  one  of  the  issues  tabled  exhausts  the 
case  and  leads  either  to  decree  as  craved 
or  to  absolvitor,  any  answers  on  the 
remaining  issues  is  matter  not  of  right 
but  of  convenience."  Campbell  &  Others 
V.  Scottish  Educational  News  Company, 
p.  487. 

Misnonier — Jurisdiction — Review — 

Small  Debt  Court— Diligence—Suspen- 
sion— Misnomer  of  Party  Obtaining  De- 
cree— FiruUity  of  Decree — Attempt  to  Sus- 
pend Diligence  foUotoing  Decree  —  No 
Distinction  between  Suspension  of  Decree 
and  DiUgence  following  it  —  Action  of 
Damages  for  Wrongful  Poinding — Jus- 
tices o?  the  Peaee  Small  Debt  {Scotland) 
Act  1825  (6  Geo.  IV,  c.  48),  sees.  14  and  15. 
By  sees.  14  and  16  of  the  Justices  of  the 
Peace  Small  Debt  (Scotland)  Act  1825 
it  is  provided  that  small  debt  decrees 
shall  not  (except  in  cases  not  here  in 
point)  be  "subject  to  advocation,  nor  to 
any  suspension,  appeal,  or  other  stay  of 
execution  .  .  .  nor  .  .  .  reduction  before 
the  Court  of  Session."  A,  registered 
under  the  Moneylenders  Act  1900  as 
carrying  on  business  at  X  under  the 
name  of  "  the  Exchange  Loan  Company," 
lent  a  sum  of  money  to  B  and  took  in 
exchange  a  bill  drawn  by  himself  in  the 
name  or  "The  Exchange  Loan  Company, 
Limited,"  payable  at  A  and  accepted  by 
B.  B  having  failed  to  repay  the  advance, 
A  raised  an  action  against  him  on  the 
bill  in  the  Small  Debi  Court  under  the 
Act  of  1825  in  the  name  of  "The  Exchange 
Loan  Company,  Limited,"  and  obtained 
a  decree  in  the  following  terms : — "Find 
the  above-designed  B  liable  to  the  also 
above  -  designed  Exchange  Loan  Com- 
pany, Limited,  in  the  sum  of  .  .  .  and 
nereby  decree  and  ordain  .  .  .  execution 
to  pass  hereon  by  poinding.  ..."  B 
throughout  knew  that  A  was  the  Ex- 
change Loan  Company,  Limited,  and, 
although  present  in  Couit,  raised  no 
objection  to  the  instance  of  the  action. 
A    proceeded    afterwards    to   poind    B's 
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effects.      B  brought  a  suspension  on  the 
ground  that  it  n-as  incompetent  to  do 
oiligence  on  the  decree  because  of  the 
inaccurate  addition  of  the  word  "Limi- 
ted "  to   A's  registered  name.     He  also 
brought  an  action  for  damages  for  wrong- 
ful poinding.      The  Court,  hoULirtq  that 
all  objections  to  the  decree  and  diligence 
were  foreclosed    by  sees.   14  and    15   of 
the  Act  of  1825,  refused  the  suspension 
and  aaaoUzied.  the  defender  In  the  action 
for  damages.    Wolfe  v.  Robertson,  p.  480. 
Process — Abandonment — Minute  of  Aban- 
donmeTit — JUinute  not  in  Statutory  Form 
—Crave  as  to  Expenses— Eocpenaea  Carried 
by  Minute  in  Statutory  Form — Judiair 
ture  Act  1825  (6  Geo.  IV,  cap.  120),  sec.  10. 
A  pursuer  in  an  action  of  divorce,  after 
a  proof  on  the  question  of  jurisdiction  in 
which  she  had  been  successful,  and  the 
expenses  of  which  had  been  paid  her  by 
the  defender,  changed  her  mind  as  to  the 
remedy  she  desired,  and  with  a  view  to 
bringing  an  action  of  separation  and  ali- 
ment lodged  a  minute  of  abandonment, 
"nie  minute  was  not  in  statutorv  form 
inasmuch  as  it  contained  a  crave  that  she 
should  be  allowed  to  abandon  on  payment 
merely  of  any  expenses  the  minute  itself 
had  caused.      Held  that  the  minute  of 
abandonment  must  be  in  statutory  form. 
Opinions    that   a   minute   in    statutorv 
form  would  cairy  payment  of  the  full 
expenses,  including  repayment  of  the  ex- 
penses already  paid    to  the    pursuer  in 
connection  'with  the  question  of  jurisdic- 
tion.   Stewart  v.  Stewart,  p.  522. 

DUigencefor  Recovery  of  Documents 

—  Confidentiality  —  Action  of  Damages 
for  Wrong<yus  Interdict — Interi/m  Inter- 
diet  by  Water  Trustees  against  Mineral 
CoTnpavM — Report  by  Man  of  Skill  to 
Water  Trustees  after  Interdict  Obtained. 
In  an  action  of  damages  for  wrongous  in- 
terdict brought  by  a  mineral  company 
againstwater  trustees  the  pursuers  sought 
to  recover  a  report  by  a  man  of  skill  made 
on  the  mineral  ivorkings  to  the  defenders 
shortly  after  the  interim  interdict  com- 
plained of  had  been  obtained.  The  Court 
held  that  the  report  should  be  produced 
to  be  examined  by  it,  and  if  with  a  bear- 
ing to  go  into  the  case  in  whole  or  in  part. 
The  Cuppens  Oil  Company,  Limited  v. 
The  Edinburgh  and  District  Water  Trust, 
p.  540. 

Proof  in  Outer  House—Reclaiming 

Note — Further  Proof  Allowed  by  Inner 
House — Remit  to  Lord  Ordinary— Court 
of  Session  Act  1868  (31  and  32  Vict.  cap. 
100),  sec.  62.  Section  62  of  the  Court  of 
Session  Act  1888  is  as  follows :—"  The 
third  section  of  the  Act  29  and  30  Vict, 
cap.  112  [Evidence  (Scotland)  Act  1868]  is 
hereby  amended  to  the  effect  of  providing 
that,  notwithstanding  the  terms  of  said 
section,  '  where  proof  shall  be  ordered  by 
one  of  the  Divisions  of  Court,'  it  shall  no 
longer  be  competent  to  remit  to  one  of 
the  Lords  Ordinary  to  take  such  proof, 
but  it  shall  be  taken  _  before  any  one  of 
the  Judges  of  the_  said  Division,  whose 
place  may  for  the  time  be  supplied  by  one 
of  the  Lords  Ordinary  called  in  for  that 


occasion."  During  the  debate  on  a  re 
claiming  note  presented  by  the  defenders 
against  an  interlocutor  of  the  Lord  Ordi- 
nary in  favour  of  the  pursuers  pronounced 
after  proof,  the  pursuers  obtained  leave 
to  amend  their  record  and  the  defenders 
to  answer  the  amendment.  Thereafter, 
the  defenders  having  moved  to  be  allowed 
to  lead  additional  proof,  the  pursuers 
contended  that  under  the  section  set  forth 
above  it  could  only  be  taken  by  one  of 
the  Judges  of  the  Division,  a  remit  to  the 
Lord  Ordinary  being  incompetent.  The 
Court  rem,itted  to  the  Lord  Ordinary  to 
take  further  proof  and  to  report.  Muir 
&  Son,  Limited  v.  Edinburgh  and  Leith 
Corporations  Gas  Commissioners,  p.  ^8. 

Process — Appeal — Appeal  merely  on  Ques- 
tion of  Expenses— Wlien  only  to  be  Given 
Effect  to.  Per  Lord  President— "I  have 
no  hesitation  in  saying  that  I  think  an 
appeal  upon  mere  expenses,  without 
touching  the  merits,  ought  to  be  severely 
discouraged  both  in  the  Sheriff  Court 
and  in  this  Court,  and  that  it  is  not  too 
much  to  say  that  it  should  never  be 
■  given  effect  to  unless  either  there  has 
been  an  obvious  miscarriage  of  justice 
in  the  interlocutor  reclaimed  against, 
or  in  some  of  those  cases  where  the 
expenses  have  become  a  great  deal  more 
valuable  than  the  merits."  Caldwell  v. 
Dykes,  p.  606. 

Appeal  —  Competency  —  FinaMty 

Clause — Compensation  Claxmed  by  Sea- 
man under  sec.  166,  sub-sec.  12),  of  the 
Merchant  Shipping  Act  ISQi— Penalty  or 
Civil  Compensation — Merchant  Shipping 
Act  1804  (57  and  58  Vict.  c.  60),  sees.  166, 
sub-sec.  (2),  and  IQO-Summary  Procedure 
{Scotland)  Act  1864  (27  and  28  Vict.  c.  53), 
sees.  8  and  2S— Summary  ProseciUions 
Appeals  {Scotland)  Act  1875  (38  and  80 
vict.  c.  62),  sees.  2  and  3.  Section  709  of 
the  Merchant  Shipping  Act  1804  provides 
that  all  ordei-s,  decrees,  and  sentences, 
pronounced  by  any  sheriff  or  justice  of 
the  peace  in  Scotland  under  the  authority 
of  the  Act  shall  be  final  and  not  subject 
to  review.  The  Summary  Prosecutions 
Appeals  (Scotland)  Act  1875  provides  that 
either  party  to  a  cause,  i.e.,  a  proceeding 
under  the  Summary  Procedure  Act  18w[ 
or  for  the  recovery  of  a  penalty  before 
an  inferior  judge,  may  appeal  notwith- 
standing any  provision  contained  in  the 
Act  under  which  the  cause  shall  have 
been  brought  excluding  review.  A  sea- 
man brought  a  complaint  against  his 
employers  in  a  Justice  of  the  Peace  Court 
for  recovery  of  compensation  alleged  to 
be  due  to  him  under  sec.  166  (2)  of  the  Mer- 
chant Shipping  Act  1894.  The  complaint 
bore  to  be  under  the  Summary  Jurisdic- 
tion (Scotland)  Acts  1864  and  1881.  The 
Justices  having  dismissed  the  complaint, 
the  seaman  appealed  on  a  case  stated 
under  the  Summary  Prosecutions  Ap- 
peals (Scotland)  Act  1875.  Held  that  as 
the  complaint  was  not  a  proceeding 
under  the  Summary  Procedure  Act  18(3 
or  for  the  recovery  of  a  penalty  or  a  sum 
of  money  in  the  nature  of  a  penalty  in 
the  sense  of  the  Summary  Procedure  Act 
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1864,  the  Prosecutions  Appeals  Act  1875 
did  not  apply,  and  that  therefore  the 
appeal  was  incompetent.  Alexander  v. 
Little  &  Company,  p.  607. 

Process — Proof — Proof  or  Jury  Trials- 
Appeal  for  Jury  Trial — Collision  at  Sea — 
Action  of  Damages— Interpretation  ofBe- 
gtUations—Nauiicai  Assessor—Judicature 
Act  1825  (6  Geo.  /  V,  cap.  120),  sec.  40)— 
CouH  of  Session  Act  1868  (31  and  32  Vtct. 
cap.  100),  sec.  1^.  An  action  of  damages  for 
collision  at  sea  raised  in  the  Sheriff  Court 
and  appealed  to  the  Court  of  Session  for 
trial  by  jury  under  section  73  of  the 
Court  of  Session  Act  1868  and  section 
40  of  the  Judicatui-e  Act  1825,  held  un- 
suitable for  jury  trial,  and  remitted  to  a 
Lord  Ordinai-y  for  proof,  on  the  ground 
that  it  involved  not  a  pure  question  of 
fact  but  the  construction  of  the  regula- 
tions for  preventing  collisions  at  sea, 
and  called  for  the  presence  of  a  nautical 
assessor.  Opinions  per  the  Loi-d  Justice- 
Clerk  and  Lord  Kyllachy— That  collision 
cases  involving  merely  questions  of  fact 
may  be  suitable  for  jurv  trial.  Per  the 
Loi-d  Justice-Clerk — "I  know  of  no  case 
where  the  judge  tr;[ing  a  case  with  a 
jury  has  had  a  nautical  assessor."  Per 
Lord  Stormonth  Darling — "I  am  quite 
clear  you  cannot  have  both  a  nautical 
assessor  and  a  jury  .  .  .  When  these 
two  demands  are  both  made  I  think 
the  demand  for  a  jury  must  give  way." 
M'Leans  v.  Johnstone  and  Others,  p.  612. 

Contract  —  Foreign  —  Arbitration 

Clause—  Validity  accmding  to  Foreign 
Law  of  ArbUrationn.  Clause  —  Mode  of 
Ascertainment.  The  validity  of  an  arbi- 
tration clause  fell  to  be  determined  by 
English  law.  The  Lord  Ordinary  allowed 
a  proof.  Held  that  as  proceedings  would 
have  to  be  taken  in  Efngland  under  the 
Arbitration  Act  in  order  to  start  the 
arbitration,  the  proof  allowed  was  un- 
necessary as  the  validity  of  the  clause 
would  be  determined  in  the  course  of 
such  proceedings,  and  action  aisled,  hoc 
statu,  in  order  that  parties  might  carry 
through  arbitration  proceedings  in  Eng- 
land it  the  clause  was  valid  and  covered 
the  dispute  in  question.  Robertson  v. 
Brandes,  Schonwald  &  Company,  p.  635. 

Master   and   Servant—  iVorkmen's 

Compenaaiion  Act  1897  (60  and  61  Vict, 
cap.  37),  sec.  1,  suA-aec.  i — Assessment  of 
Compensaiion  in  Action  Brought  Inde- 
pendently of  the  Act — "Court  in  which 
the  Action  is  Tried."  In  an  action  of 
damages  for  personal  injuries  at  common 
law  and  alternatively  under  the  Em- 
ployers' Liability  Act  1880,  a  Sheriff  after 
a  proof  assoilzied  the  defenders,  and  in- 
asmuch as  the  pursuer  intimated  he  did 
not  wish  to  proceed  under  the  Work- 
men's Compensation  Act  1897,  found  it 
unnecessary  to  pronounce  further.  The 
pursuer  appealed,  and,  on  the  Court  pro- 
ceeding on  new  findings  in  fact  to  dismiss 
the  action,  moved  for  compensation  to 
be  assessed  under  the  Workmen's  Com- 
pensation Act.  The  defenders  argued 
that  that  should  be  done  in  the  Sheriff 
Court.   The  Court  remitted  to  the  Sheriff. 


Quinn  v.  John  Brown  &  Company,  Ltd., 
p.  643. 

Process  —  Abandonment  —  Withdrawal  of 
MimUe  of  Abandonment — Right  to  Wiih- 
drato— Judicature  Act  1825  (6  Geo.  IV, 
cap,  120),  sec.  VH—Act  of  Sederunt  11th 
July  XSSa,  sec.  115.  The  pursuer  in  an 
action,  who  has  lodged  a  minute  of  aban- 
donment, has  an  absolute  right  to  with- 
draw such  minute,  the  defender's  remedy 
being  to  move  for  absolvitor  in  the  action 
on  the  ground  of  delay,  which  motion  the 
Lord  Ordinary  may  grant  if  consistent 
with  the  justice  of  tne  case,  or  may  refuse 
allowing  the  pursuer  to  proceed  subject 
to  conditions  as  to  expenses.  Lee  v.  Pol- 
lock's Trustees,  p.  657. 

Pursuer — Designation — Address  of 

Pursuer  (a  Society}— "  Building  Society 
Incorporated  under  the  Building  Societies 
Act  1874  "—Sheriff  Courts  Act  1876  (39  and 
40  Vict.  c.  70),  sec.  6.  In  a  petition  in  the 
ordinary  Sheriff  Court  the  pursuer  was 
designed  as  "The  Improved  Edinburgh 
Property  Investment  Building  Society, 
incorporated  unuerThe  Building  Societies 
Act  1874,"  no  address  bein^  given.  Held 
that  this  description  satished  the  require- 
ments of  the  Sheriff  Courts  Act  1876,  sec- 
tion 6.  'The  Improved  Edinburgh  Pro- 
perty Investment  Building  Society  v. 
Whites,  p.  68a 

Equiiable  Remedy — Fraud — Protee- 

tion  of  Trade  Name — Fraud  by  Com- 
plainers  Seeking  an  Equitable  Remedy 
not  Pleaded  on  Record  out  Disclosed  at 
Proof.  In  an  action  of  interdict  for  the 
protection  of  a  trade  name,  where  in  the 
proof  it  was  disclosed,  though  not  pleaded 
on  record,  that  the  business  had  been 
established  by  a  fraud  on  the  public,  the 
Lord  Ordinary  (Ardwall),  the  point  hav- 
ing been  taken  by  counsel  but  without 
amendment,  proceeded  to  dispose  of  the 
case  on  this  ground,  and  his  jugdtnent 
was  subsequently  sustained  by  the  Divi- 
sion. Bile  Bean  Manufacturing  Company 
V.  Davidson,  p.  827. 

■  All  Parties  not  Called — Trust — Lia- 
bility of  Trustees— One  Trustee  Called— 
Delict.  The  representatives  of  one  of 
several  trustees  naving  been  sued  for  an 
accounting,  they  pleaded  that  the  action 
should  be  dismissed,  as  all  the  trustees  or 
their  representatives  had  not  been  called. 
Opinion,  per  Lord  Ordinary  (Salvesen), 
that  the  rule  established  by  Croskery  v. 
GUmour's  Trustees,  March  18, 1890, 17  R. 
697,  27  S.L.R.  490,  that  where  a  defender 
is  liable  in  solidum  in  respect  of  a  delict 
or  qtiasi  delict  the  pursuer  is  entitled  to 
proceed  against  him  alone,  even  although 
there  may  have  been  others  who  acted 
along  with  the  defender  and  against 
whom  the  defender  might  have  a  right  of 
relief,  might  well  be  reconsidered  in  a 
suitable  case  where  a  defender  was  being 
sued  alone  with  the  object  of  shielding 
others  who  were  equally  responsible. 
Sim  and  Others  v.  Ferguson  and  Others 
(Muir's  Trustees),  p.  795. 

Remit— Remxt  Subsequent  to  Proof 

— Terms  of  Remit—  Competency  of  Remu. 
In  an  action  of  declarator  and  interdict 


Digitized  by  V^OOQlC 


The  Scottish  Law  Reporter.— Vol.  XLIII. 


Iv 


at    the    instance    of    the   salmon-fishing 
proprietors  of  the  upper  reaches  of  a  river 
against  a  lower  riparian  mill-owner,  with 
toe    object   of   terminating   or  reducing 
his   abstraction   of    water,   a  proof    was 
taken,   by  which  it  was  established  tJiat 
there  ^as  illegal  obstruction  to  the  pas- 
sage of  salmon  on  the  part  of  the  mill- 
o^ner.     Thereafter  a  remit  to   men   of 
skill  was  made  "  to  report  (1)  what  depth 
or  volume  of  ^ater,  measured  by  incnes 
or   otherwise,  flowing  over  the  8.  dyke 
and  thence  downwards  over  the  W.  dyke 
to  the  foot  of  the  said  W.  tail-race,  would 
be  in  their  opinion  sufficient  to  secure  the 
free  passage  of  salmon  in  said  part  of  the 
river ;    and  (2)  whether  any,  and  if   so 
what,  arrangements  are  possible  which 
would  automatically  or  otherwise  insure 
the  observance  by^  the  defenders  of  the 
limitations  attaching,  as  above  expressed, 
(i-c,  in  previous  portion  of  interlocutor)" 
"to  their  right  to  abstract  water  from 
the  river  at   S.   dyke."     Objection  was 
taken   to  the  reihit  on  the  ground  that 
it  was  submitting  to  the  arbitrament  of 
the  men  of  skill  after  a  proof  the  whole 
substance   of  the  case.     HtHA   that  the 
remit  ^vas  rightlv  made.    Earl  of  Kintore 
uid  Others  v.  Alexander  Pirie  &  Sons, 
Limited,  p.  838. 
Proeema.      See    Expenaes  —  Jurisdiction  — 
SlecHon  Lavo— Reparation— Arbitration 
—  Husband   and    Wife — River — Master 
and  Servant — Justiciary  Cases. 
Profits.     See  Income  Tau; — Revemie. 
Profits  Credited  to  an  Employee.    See  Re- 
venue. 
Prohibition    against   "Buildings."      See 

Buildings. 
Promise    of  Landlord  to  Repair  Defects. 

Hee  Reparation. 
Proof.     See  Domicile — Payment — Process. 
Proof  Allowed.      Sed   Justiciary   Cases  — 

Pj^oeese. 
Proof  of  Trust.    See  Trust. 
Proof  or  Jury  Trial.    See  Process. 
Property— Fro   indiviso  Property  —  Tres- 
pas*— -Burgh—  Salmon^Fishtng— Outsider 
Pleading  tn  Defence  of  Trespass  a  Plea  to 
THtle  Conceivably  Open  to  pro  indiviso 
Proprietors  inter  se — IndtoeUer  of  Burgh 
Asserting  Burgh's  Right  to  Property  not 
Claimied  bff  Burgh.    A  was  pro  indiviso 
owner  along  with   the  burgh  of   X   of 
salmon-fishings,  A  having  the  right  of 
fishing  on  seven  days  and  the  ma^strates 
and  council   of    X  (as  representing   the 
community  of  the  burgh)  on  every  eighth 
day.    The  burgh's  right  to  fish  had  been 
dedicated   to   the  puolic,   but  was    only 
exercised  by  the  puolic  fishing.    A  having 
brought  an  action  of   interaict  against 
certain  of  the  indwellers  of  the  burgh 
for  fishing  on  days  other  than  the  eighth 
day,  the  respondents  pleaded   that  the 
rights  of  the  burgh  as  m  a  question  with 
A  wei-e  more  extensive  than  the  bur^h 
was   content  to  claim,  and  that  as  in- 
dwellers   in    the    burgh    they    were,    in 
exercise  of  those  more  extensive  rights, 
entitled  to  fish  not  onlv  on  the  eighth  but 
on  other  days  as  well.     Held  that  the 
indwellers  of  the  burgh  were  not  entitled 


to  plead  in  defence  to  a  summary  action 
of  interdict  rights  which  the  burgh  might, 
as  in  a  question  of  title,  conceivably  plead 
against  the  other  pro  indiviso  proprietor. 
Warrand  v.  Watson  and  Others,  p.  252. 
Property — Covrvmon  Property— Clause  Pro- 
hwiting  Pro  indiviso  Proprietor  Suirig 
a  Division.  A  feu-charter  contained  a 
grant  of  a  pro  indiviso  share  of  certain 
subjects  with  a  clause  prohibiting  the 
feuar  from  suing  a  division.  Opinions 
that  the  prohibiting  clause  was  of  no 
effect,  at  least  as  ajzainst  a  singular  suc- 
cessor in  the  feu.  Grant  v.  City  of  Edin- 
burgh and  Others,  p.  475. 

Common   Property   and    Comnnon 


Interest— Ri^jfUs  of  Proprietors— Square 
and  Street  Held  in  Common  Property  by 
Proprietors  of  Adjoining  Houses — Con- 
veyance of  Square  and  Street  to  Improve- 
ment Trustees — Extinction  of  Common 
Interest.  In  the  feu-charters  of  the 
houses  round  a  square  there  was  con- 
veyed to  the  individual  proprietor  by 
bounding  titles  (1)  his  house  and  (2)  in 
common  property  the  street  and  garden 
^ound  in  the  centre  of  the  square.  The 
individual  proprietors  sold  their  interests 
in  the  street  and  garden  ground  to  Im- 
provement Trustees.  Held  (1)  that  the 
individual  proprietors  in  addition  to  their 
interest  as  pro  indiviso  proprietors  had 
had  a  common  interest  in  the  street  and 
garden  ground,  but  (2)  that  such  common 
interest  had  been  extinguished  by  the 
conveyances  of  the  common  property  to 
the  Improvement  Trustees.  Grant  v. 
City  of  Edinburgh  and  Others,  p.  475. 

Com,Tnon  Property— Rights  of  Pro- 


prietor— Servitude— Sale  of  Interest  in 
Common  Property  roith  Restriction  on 
Use—  Validity  of  Restriction.  The  indi- 
vidual proprietors  of  a  subject  held  in 
common  proper tj^  by  separate  con- 
veyances sold  their  interests  to  trustees 
stipulating  that  the  subject  should  not 
be  built  upon.  Held  that,  at  least  as 
against  a  singular  successor  of  the  trus- 
tees, the  restriction  was  of  no  effect 
inasmuch  as  it  was  not  competent  for  a 
pro  indiviso  proprietor  to  impose  a 
servitude  rum,  csdificandi  on  the  common 
property,  and  consequently  that  one  of 
the  former-  proprietors  had  no  title  to 

grevent  building  over  part  of  the  subject, 
^rant  v.  City  or  Ekiinburgh  and  Others, 
p.  475. 

Servittide —  Constitution  —  Building 


Restriction — Restriction  Imposed  by  Re- 
corded Deed — Prohibition  of  "Any  Build- 
ing of  an  Unseemly  Description"  — 
Erection  of  Tenement  near  Villas.  Pro- 
prietors of  adjoining  feus  made  an  agree- 
ment whereby  it  was  provided  that  the 
proprietor  of  the  one  leu  should  not  be 
entitled  to  erect  on  a  portion  of  his  feu 
"any  building  of  an  unseemly  descrip- 
tion," and  a  deed  g^iving  effect  to  this 
agreement  was  duly  recoMed  in  terms  of 
the  Titles  to  Land  (Scotland)  Act  1868. 
Singular  successors  in  the  other  feu,  on 
which  there  was  a  large  villa,  subse- 
quently brought  an  action  to  obtain 
declarator  that  the  restriction  was  valid 
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and  interdict  against  the  erection  of  tene- 
ments.   Held  {rev.  Lord  Ordinary  Ard- 
'nall)  that  "whether  it  enters  the  title  or 
not,  a  condition  against  the  erection  of 
buildings  that  are  unseemly  is  too  vague 
and  indefinite  to  be  valid  as  a  permanent 
restraint  upon  the  use  of  property,  into 
whose  hands  soever  such  property  may 
come,  and    that   the   defect   cannot    oe 
cured  by  any  inference  of  intention  to 
be  gathered    from    a  personal    contract 
which  does  not  affect  singular  successors." 
Opinion  (per  Lord  Kin  near)  that  it  was 
not  "unseemly  that  four-storeyed  tene- 
ments should  be  erected  in  the  neighbour- 
hood of   a   handsome  villa."     Question 
(jper  Lord  Kinnear)  whether  the  registra- 
tion of  a  written  instrument,  which  forms 
no  part  of  the  title  to  land,  will  serve  the 
same   purpose  as   infeftment   following 
upon  the  conveyance  of  the  land  with 
regard  to  the  imposition  of  restrictions. 
Coutts  V.  Tailors  of  A  berdeen,  August  3, 
1&10,   1   Rob.   206;   Bell's  Prin.   979;   and 
dictum  of  Lord  President  Inglis  in  Bankes 
&  Company  v.  Walker,  June  6,  1874,  1  B. 
081,     11     S.L.R.     666,     commented     on. 
Mun-ay's    Trustees    v.    Ti-iistees    of    St 
Mai-gai-et's  Convent  and  Another,  p.  774. 
Property  —  Real   Burden  —  Restriction    on 
Building — Restriction  Imposed  in  Dispo- 
sition of  Portion  of  Disponer's  Lands — 
Enforcement  of  Restriction  by  Subsequent 
Disponees  of  the  Other  Portions  of  the 
Lands  unthSpedcd  Assignations— Restric- 
tion not  Stated  to  be  m  Favour  of  any 
Particular     Lands  —  Validity  —  "  Tene- 
ments   of    First  ■  Class    Self-  Contained 
Dwelling  -  Bouses."       An       association 
owning    lands    in    1879    sold    and    con- 
veyed,  by   disposition  subsequently  re- 
corded, a  portion  of  these  lands   to  A 
under  the  restriction  "  that  no  building^ 
shall   be  erected  upon   the  said  plot  of 
ground    other   than   tenements   of  first- 
class    self-contained    dwelling-houses." 
This  restriction  was  declared  to  be  a  real 
burden  affecting  the  lands,  but  was  not 
declared  to  be  in  favour  of  any  lands. 
The  association  continued   to  hold   tlie 
remainder  of  the  lauds,  which  lay  on  the 
opposite  side  of  the  street,  till  1886-1887, 
when  they  conveyed  them  to  a  firm  of 
builders  by  contracts  of  ground  annual, 
subsequently  recorded,  which  contained 
special  assignations  of  the  disposition  to 
A  with  the  obligations  therein  contained. 
These  builders  in  turn  transmitted  the 
lands  and  the  rights  to  B,  C,  and  D.    The 
singular  successors  of  A  having  proposed 
to  erect  tenements  to  be  occupied  in  flats, 
B,  C,  and  D  objected  on  the  ground  that 
this  was  a  violation  of  the  restriction. 
The  singular  successors  of  A  claimed  (1) 
that  B,  C,  and   D  were  not  entitled  to 
enforce  the  restriction,  inasmuch  as  (a)  it 
was  too  vague,  not  being  in  favour  of  any 
lands,  and  (b)  was  iit  least  not  enfoi-ceable 
by  them ;    and   (2)   (not   maintained   on 
appeal)  that  the  proposed  buildings  were 
not  a  violation,  the  restriction  allowing 
"tenements"  and  l>eing   to  be  read   in 
favour  of  freedom.    Held  (aff.  Dean  of 
Guild)  that  B,  C,  and  D  were  entitled  to 


enforce  the  restriction.  Opinion  reserved 
as  to  whether  without  the  assignation  B, 
C,  and  D  would  have  been  so  entitled. 
Mactaggart  &  Company  v.  Harrower 
and  Others,  p.  816. 
Property^  Pasttng  on  Death.  See  Revenue. 
Proportioruvte  Assessment.     See  Valuation 

Cases. 
Prosj}ectua.     See  Company. 
Provision  by  Father.    See  Revenue. 
Public    Authority.       See     Lvm.itation    of 

Action. 
Public  Health  —  Burgh  —  Formation  of 
Sewer— Power  Conferred  by  Two  Statutes 
with  Different  Procedure—  Procedure- 
Public  UeaUh  (Scotland)  Act  1897  (00  and 
61  Vict.  c.  38),  sec.  ICS— Burgh  Police 
(Scotland)  Act  1892  (66  and  66  Vict.  c.  56), 
sec.  219.  The  Public  Health  (Scotland) 
Act  1897  confers  powers  on  local  authori- 
ties to  construct  sewers.  The  Burgh 
Police  (Scotland)  Act  1892  confers  cog- 
nate powers.  Objection  having  been 
taken  to  the  proceedings  of  the  local 
authority  in  a  burgh  *vitn  regard  to  the 
formation  of  a  sewer  in  respect  that  it 
had  not  complied  with  the  requirements 
of  the  latter  statute,  held  that  the 
powers  conferred  by  the  Public  Health 
Act  were  independent  of  those  conferred 
by  the  Burgh  Police  Act,  and  conse- 
quently that  it  was  su£Qcient  for  the 
local  authority  to  have  complied  with 
the  requirements  of  the  former  statute. 
Opinton  (per  Lord  M'Laren)  that  the 
safe  course  for  the  local  authority  was  to 
follow  the  more  recent  statute.  Brown 
V.  Magistrates  of  Kirkcudbright,  p.  81. 

Burgh  —  Sewer  —  ConsTructton     of 

Sewer  through  Private  Property — Pro- 
cedure-Notice to  Owner — Report  of  Sur- 
veyor—Public  Health  (Scotland)  Act  1897 
(60  and  61  Vict.  cap.  38),  sees.  103  and  lOG. 
ITie  Public  Health' (Scotland)  Act  1897, 
sec.  103,  enacts  —  "The  local  authority 
shall  have  power  to  construct  within 
their  district  .  .  .  such  sewers  as  they 
may  think  necessary  for  keeping  their 
district  properly  cleansed  and  drained 
.  .  .  and  may  carry  such  sewers  . 
after  reasonable  notice  in  writing  (if 
upon  the  report  of  a  surveyor  it  should 
appear  to  be  necessary),  into,  through, 
or  under  any  lands  whatsoever.  .  .  ." 
Section  100  provides  that  in  the  event 
of  the  owner  of  premises  refusing  access 
"the  local  authority  may,  after  written 
notice  to  such  owner,  .  .  .  apply  to  the 
sheriff,  who,  if  no  sufiQcient  cause  be 
shown  to  the  contrary,  shall  grant  war- 
rant. .  .  ."  The  owners  of  a  close,  under 
which  a  local  authority  proposed  to  con- 
struct a  sewer,  having  brought  a  suspen- 
sion on  the  ground  that  the  requirements 
of  the  Act  nad  not  been  complied  with, 
fuld  that  written  notice  g^ven  16  days 
before  application  to  the  Sheriff  for 
warrant  to  enter,  together  with  a  re- 
port by  the  burgh  surveyor,  a  retired 
sea  captain,  in  which  he  stated  that  for 
the  scheme  of  drainage  proposed,  wbicb 
he  considered  best  for  the  district,  it 
was  necessary  to  carry  the  sewer  through 
the  close  in  question,  was  sufBcient  com- 
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Cnce  with  the  requirements  of  the  Act. 
wn  V.  Magistrates  of  Kirkcudbright, 
p.  81. 
Pvblie  Health — Burgh — Sheriff— ConstruK- 
tion  of  Sewer  through  Private  Ground — 
Diserelion  of  Local  Authority — Power  of 
Sheriff  to  Order  iTiquirv^  if  Course  of 
Sewer  be  Neceeaary — Publie  Health  [Scot- 
land) Act  1897,  «ec.  109.  The  Public 
Health  (Scotland)  Act  1897,  sec.  103,  con- 
fere  power  on  a  local  authority  to  carry 
wwers,  "after  reasonable  notice  in  writ- 
ing (if  upon  the  report  of  a  surveyor  it 
should  appeal-  to  be  necessary),  into, 
through,  or  under  any  lands  whatsoever. 
. .  ."  Sec.  109  enacts—"  In  case  it  shall 
become  necessary  to  enter  .  .  .  any  lands 
or  premises  for  the  purpose  of  making 
plans— or  other  purposes  ancillary  to  the 
powers  herein  given  as  to  sewers,  .  .  . 
and  the  owner  or  occupier  of  premises 
refuses  or  withholds  access  and  leave  to 
perform  the  said  operations,  the  local 
authority  may,  after  written  notice  to 
such  owner  and  occupier,  apply  to  the 
tberiff,  who,  if  no  sufficient  cause  be 
shown  to  the  contrary,  shall  g^nt 
varrant  to  the  local  authority  ...  to 
eater  and  do  all  or  any  of  the  works  .  .  . 
it  all  reasonable  times  in  the  daytime." 
Opinion  (per  Lord  M'Laren)  that  in  an 
application  for  authority  toenter  premises 
for  the  piirpose  of  forming  a  sewer,  the 
sheriff  in  a  suitable  case  nas  power  to 
allow  a  proof  or  to  call  for  a  report  from 
an  expert  as  to  the  proposed  course  of 
the  sewer  being  necessary.  Opinion  {per 
Lord  Adam)  Uiat  no  inquiry  as  to  that 
niatter  is  competent,  as  all  discretion  or 
judgment  as  to  the  proper  course  of  the 
sewer  is  left  to  the  local  authority. 
Opinion  of  Lord  President  reserved. 
Brown  v.  Magistrates  of  Kirkcudbright, 
p.  81. 

Infectioue  Diseases— MiUc  Supply— 

ProhiiUion  of  Milk  Supply  by  Order  of 
Sheriff  —  Compensation  for  '  Stopping 
Milk  Supmly  from  Dairy— LiabiBty  of 
Local  Aiuhoriiy  of  District  where  Dairy 
it  Situated  — Public  HecUth  (Scotland) 
Act  1807  (60  and  61  Vict.  cap.  ffl),  «ec«.  60 
(2),  (3),  (7),  and  164.  An  outbreak  of 
infectious  disease  havii^  occurred  in  a 
burgh,  the  medical  omcer  thereof  in- 
timated to  the  local  authority  of  the 
adjoining  countv  that  he  had  evidence 
a^inst  the  milk  supplied  from  a  farm 
within  its  district.  The  county  local 
authority  having  resolved  that  no  order 
prohibiting  the  farmer  from  supplving 
milk  was  necessary,  the  burgh  local 
authority  appealed  to  the  Sheriff,  who 
granted  the  order.  The  farmer  claimed 
compensation  under  section  164  of  the 
Public  Health  (Scotland)  Act  1897.  Both 
local  authorities  denied  liability,  main- 
taining that  it  was  the  other  which  was 
liable.  Held  that  the  county  local 
authority  in  whose  district  the  farm  was 
gtnated  was  the  one  liable.  Barbour  v. 
Benfrewshire  Lower  District  Committee, 
P.318. 

' Special  Drainage  District  —  Assess- 

*'*'>'  —  Expenses    of  Forming   Special 


Drainage  District — Public  Health  {Scot- 
laTui)  Act  1887  (60  and  61  Vict.  cap.  38), 
sec.  133.  When  a  special  drainage  district 
is  formed  in  a  county,  the  local  authority 
is  entitled  under  section  133  of  the  Public 
Health  (Scotland)  Act  1897,  to  levy  within 
the  special  district,  an  assessment  to  raise 
a  fund  to  meet  the  expenses,  including 
legal  expenses,  properly  incurred  in  the 
formation  of  the  special  district  but  prior 
to  its  formation.  Inverarity  v.  Forfar- 
shire County  Council,  p.  673. 

Public  Health.    See  Local  Government. 

Public  Highway.    See  Road. 
I   Public-House.     See    Valuation  Cases — Re- 
venue. 

Public  Officer.    See  Reparation. 

Public  Records— Nobite  Officium-Trans-! 
mission  of  Public  Records  for  Production 
in  English  Court — Register  of  Marriages 
— Marriage  Schedules.  TheCourtor«n<ed 
the  prayer  of  a  petition  presented  by  an 
Englishman,  who  was  suing  an  action  of 
divorce  in  the  High  Court  of  Justice  in 
England,  for  the  purpose  of  having  the 
Registrar-General  authorised  to  exhibit 
in  the  suit  certain  volumes  in  his  ciistody. 
Pheysey,  Petitioner,  p.  597. 

Public  Road.     See  Road. 

Purchase  of  Shares.    See  Contract. 

Pursuer.    See  Process. 

Railioay— Agreement— Siding— Agreement 
"  to  Maintain  and  Uphold  in  Full 
Effidencu"— Question  whether  Obligation 
C^finea  to  Structural  Maintenance  of 
siding  or  whether  it  Eoctended  to  the 
Working  of  the  Siding  as  well.  By 
agreements  dated  in  1858  and  1878  between 
A  (the  proprietor  of  an  estate)  and  a 
railway  company,  the  company  under- 
took "to  maintain  and  uph'old  in  full 
efficiency"  in  all  time  coming"  a  siding 
of  the  said  railway  for  the  accommoda- 
tion of  A  and  his  tenants.  In  1905  A 
raised  the  present  action  against  the 
company  for  decree  (1)  that  they  were 
bound  to  accept  delivery  at  the  said 
siding  of  all  parcels,  goods,  merchandise, 
&c.,  duly  tendered  by  him  or  his  tenants, 
and  (2)  that  they  were  bound  to  do  every- 
thing necessary  to  maintain  and  uphold 
the  said  siding  in  full  efficiency,  and  in 
particular  to  supply  a  sufficient  staff  of 
servants,  plant,  machinery,  waggons 
(including  a  "sundries"  waggon  when 
required),  as  well  as  a  crane,  for  use  at 
the  said  siding.  Held  that  the  agreement 
referred  only  to  the  structural  mainten- 
ance of  the  siding  and  works  connected 
therewith  (which  were  not  alleged  to  be 
inefficient),  and  did  not  extend  to  the 
working  of  the  siding  or  to  questions 
as  to  facilities  for  traffic,  and  action 
dismissed.  Opinion  {per  Lord  President) 
that  such  an  agreement  could  not  be 
expiscated  by  contemporanea  easpositio. 
Lytton  V.  Great  Northern  Railway  Com- 
pany (1856),  2  K.  &  J.  394,  followed. 
Kennedy  v.  The  Glasgow  and  South- 
Western  Railway  Company,  p.  31. 

Jurisdiction  —  Court    or    Railway 

Commissioners — Siding— Agreement  "  to 
Uphold  and  Maintain  tn  Full  Effideney  " 
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— Construction  of  Agreement.  Heid  th&t 
the  question  whether  a  siding  waa  or 
was  not  being  maintained  in  full  efB- 
ciency  in  the  sense  of  an  agreement  was 
one  of  construction  of  the  agreement, 
and  so  within  the  jurisdiction  of  the 
Court  of  Session.  Opinions  that  ques- 
tions of  proper  railway  facilities  were 
not  for  tne  Court  but  for  the  Railway 
Commissioners.  Kennedy  v.  The  Glas- 
gow and  South-W  astern  Railway  Com- 
pany, p.  31. 

BaUvHiy — Superflxurus  Lands— Land  Taken 
for  a  Double  Line — Lands  Clauses  Con- 
solidation (Scotland)  Act  1845  (8  and  9 
Vict.  cap.  10),  sec.  120.  At  the  making  of 
a  railway,  land  for  a  double  line  of  rails 

.  was  taken,  but  only  a  single  line  was  to 
be  at  first  laid,  the  second  line  to  be 
laid  if  and  when  necessary.  The  land 
which  was  not  immediately  required  was 
not  fenced  off,  but  was  allowed  to  be 
used  by  the  farm  tenants  of  the  adjoining 
lands.  Held  {by  Lord  Ardwall,  Ordinary) 
(1)  that  the  land  acquired  for  the  future 
aoubling  of  the  line  could  not  become 

.  "  superfluous  lands  "  within  the  meaning 
of  sec.  120  of  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act  1845,  and  (2)  that 
if  it  could,  then  in  that  case  it  ■^  ould  be 
necessary  for  the  claimant  in  order  to 
succeed,  to  prove  that  at  no  future  date 
would  the  railway  company  require  to 
double  the  line  of  rail.  Brown  v.  North 
British  Railway  Company,  p.  327. 

Rates  and  Charges — Distinguishing 

Bates— Terminal  Charges— Traffic  Car- 
ried over  Railvxiy  from.  One  Private 
Siding  to  Another— Right  of  Trader  to 
Specification  as  to  hvw  Charae  for  Ser- 
vices Made  u/p — "  Terminals  —"  Special 
Services"— Railway  and  Canal  Traffic 
Act  1888  (51  and  52  Vict.  e.  25),  sec.  33, 
sub-sec.  (3).  The  Railway  and  Canal 
TraflBc  Act  1888  (51  and  52  Vict.  c.  25), 
section  33  (3),  enacts — "The  company 
shall  within  one  week  after  application 
in  writing  made  to  the  secretary  of  any 
railway  company  b^  any  person  in- 
terested in  tne  carriage  of  any  mer- 
chandise which  has  been  or  is  intended 
to  be  carried  over  the  railway  of  such 
company,  render  an  account  to  the  person 
so  applying  in  which  the  charge  made 
or  claimed  by  the  company  for  the 
carriage  of  such  merchandise  shall  be 
divided,  and  the  charge  for  conveyance 
over  the  railway  shall  be  distinguished 
from  the  terminal  charges  (if  any),  and 
from  the  dock  charges  (if  any),  and  if 
any  terminal  charge  or  dock  charge  is 
included  in  such  account  the  nature 
and  detail  of  the  terminal  expenses  or 
dock  charges  in  respect  of  which  it  is 
made  shall  be  specified."  Held  (1)  that 
the  above -quoted  enactment  was  not 
limited  to  "station-to-station"  rates  but 
was  also  applicable  to  "siding-to-siding" 

.  rates;  and  (2)  that  "terminal  charges" 
as  therein  used  included  not  only  ter- 
minal charges  proper,  i.e.,  "terminals" 
in  the  sei<se  of  the  Railway  Rates  and 
Chaives  No.  10  (Caledonian)  Railway, 
&c..  Order  Confirmation  Act  of  1802  (the 


Act  regulating  the  right  of  the  railway 
company  to  charge),  but  also  charges  for 
services  which  under  the  nomenclature 
of  the  Act  of  1802  would  be  "  services  "  as 
distinguished  from  "terminals."  Hamil- 
ton &  Calder  v.  Caledonian  Railway 
Company,  p.  606. 

Railway — Bridge— Undertaking^  to  Build  a 
Bridge — Approaches.  A  railway  com- 
pany by  agi«enient  acquired  land  for  an 
intended  branch  railway  and  undertook 
to  construct  at  their  own  expense  an 
accommodation  bridge  over  the  branch 
railway,  "plans  and  sections  of  the  bridge 
.  .  .  and  of  the  approaches  to  the  said 
bridge"  to  be  submitted  to  the  proprie- 
tors' engineers  before  the  construction 
was  commenced.  The  railway  company 
maintained  that  they  were  not  bound  to 
construct  the  approaches  to  the  bridge. 
Held  that  in  the  absence  of  excluding 
words  an  obligation  to  construct  a  bridge 
included  the  obligation  to  construct  its 
approaches.  Addie's  Trustees  v.  Cale- 
donian Railway  Company,  p.  769. 

Poor  Rates—Deductions  from  AnniMl 

Value— "  Repairs,  &c." — Deductions  to 
be  Caiculated  as  on  Whole  Raiiway  and 
not  as  on  Subjects  in  Parish— Poor  Law 
(Scotland)  Act  1845  (8  and  0  Vict.  c.  83), 
sees.  37  and  i5— Lands  Valuation  (Scot- 
land) Act  1854  (17  and  ISVict,  c.  91),  sec  22. 
Held  that  the  deductions  from  the  yearly 
value  in  the  parish,  as  entered  in  the 
valuation  roll,  for  repairs,  &c.,  which  a 
railway  company  is  entitled  to  under 
section  37  of  the  Poor  Law  (Scotland) 
Act  1845,  are  to  be  calculated  "at  the 
same  percentage  as  the  repairs,  &c.,  over 
the  whole  undertaking  bear  to  its  cumulo 
valuation,"  and  do  not  depend  on  the 
character  of  the  railway  property,  e.g., 
stations  or  permanent  way,  within  the 
parish.  Aberdeen  City  Parish  v.  Cale- 
donian Railway  Company,  p.  771. 

See  Road. 

Ranking.    See  Contract. 

Rates  and  Charges.    See  Railwai/. 

Rates  and  Taxes.     See  Poor. 

Bates  Chargeable  by  Private  Ovoner  oj 
Public  Pier.    See  Statute. 

Ratification.     See  Reduction. 

Receipt  Note.    See  Contract. 

Reclaiming  Defender.     See  Process. 

Reclaiming  Note.     See  Process. 

Record.     See  Justiciary  Cases. 

Redemption.    See  Superior  and  Vassal. 

Reduction — Minority— Misrepresentation — 
Essential  Error— Trust  Conveyance  in 
Contemplation  of  Marriage— Averments 
— Relevancy.  In  an  action  of  reduction 
of  a  trust-conveyance  raised  by  a  lady 
with  consent  of  her  husband  against  the 
trustees,  the  pursuer  averred  that  when 
she  executed  the  deed  she  was  a  minor 
and  knew  nothing  of  business  that  she 
was  told  by  her  father,  whom  she  trusted, 
that  she  had  better  sign  it,  and  that 
the  deed  was  merely  a  testamentary 
arrangement  of  her  fortune;  that  she 
now  discovered  that  it  was  alleged  to  be 
an  irrevocable  deed  under  which  she  had 
tied  up  her  whole  fortune,  even  as  against 
herselt.     Held  that  her  averments  were 
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relevant.  Sawrey-Oookson  v.  Sawrey- 
Cookson's  Trustees,  p.  209. 
Reduction--Ratifieationby  Married  Woman 
with  Consent  of  her  Husband  of  Convey- 
ance ExeetUed  by  her  when  Unmarried— 
Misrepresentation— JErroi — Concealment 
—Relevancy.  A  lady  having  applied  to 
the  trustees  acting  under  a  trust  convey- 
ance granted  by  her  prior  to  her  marriage 
to  pay  her  part  of  the  trust  funds,  the 
trust^s  refused  to  do  so  unless  she  granted 
a  ratification  of  the  trust  conveyance. 
After  negotiations  in  which  she  had  in- 
dependent legal  advice,  and  in  which  the 
parties  dealt  with  each  other  at  arm's 
length,  she  executed  the  ratification.  In 
a  subsequent  action,  in  which  she  claimed 
to  reduce  the  ratification,  she  averred 
that  she  had  signed  it  under  essential 
error;  that  the  trustees  had  failed  to 
inform  her  that  the  trust  conveyance 
was  revocable;  and  that  she  had  been 
induced  to  execute  the  ratification  by 
misrepresentations  on  the  part  of  the 
tnisteies,  and  in  consequence  of  state- 
ments made  on  their  behalf  that  it  was 
tniiy  of  the  nature  of  a  receipt.  Held 
^.  the  judgment  of  Lord  Ardwall, 
Ordinary)  that  the  pursuer's  averments 
were  irrelevant.  Sawrey  -  Cookson  v. 
Sawrey-Cookson's  Trustees,  p.  209. 

See    Proeeas—Sxuxession — Landlord 

omd  Tenant. 
Seduction  of  Capital.    See  Company. 
Reduction  of  Decree.    See  Process. 
Reference  to  Arbitration.    See  Contract. 
Reference  to   Feuing  Plan.     See  Svperior 

and  Va^al. 
Refusal  of  Adjournment.    See  Justiciary 

Cases. 
Befiual  of  Owner  to  Implement  Order  of 

Court.    See  International  Law. 
Refusal  of  Payments.     See   Master  and 

Servant. 
Refusal  of  Sheriff  to  State  a  Case.     See 

Master  and  Servant. 
Refusal  of  Winding- Up  Order.    See  Ex- 
penses. 
Refusal  to  Entertain  Appeal.     See  Justi- 
ciary Cases. 
RefuMU  to  Review  Proceedings.    See  Juris- 
diction. 
Registered  Letter.    See  Process. 
Registration,     See  Master  and  Servant — 

JustieiaiT/  Cases. 
Regulations  Jbr  Preventing  Collisions  at 

aea.    See  Ship. 
Relevancy.     See   Reparution  —  Justiciary 
Cases— Reduction — International   Law — 
Landlord  and  Tenant— Foreign. 
Relevancy  of  Averment.    See  Lvmiiation  of 

Action. 
Relief— Reparation  — Negligence — Contract 
—Action  of  Relief  by  Stevedore  against 
Shipowner — Damages  Paid  to  Stevedore's 
Employee  Injured  through  Defective 
Rope  SUng  Supplied  by  Shipowner — 
Competency.  A  stevedore,  from  whom 
one  of  his  employees,  injured  through 
the  breaking  of  a  rope  sling,  had  recovered 
damages  under  the  Employers'  Liability 
Act,  Nought  an  action  of  relief  against 
the  shipowner  who  bad  supplied  the  rope 
.1! —    Held  that,  aasunomg  (what  the 


Court  held  was  not  the  case)  the  ship- 
owner might  be  liable  in  damages  for 
breach  of  contract  as  having  warranted 
the  rope  slings,  the  action  of  relief  was 
not  the  stevedore's  competent  remedy, 
inasmuch  as  the  employee's  claim  was 
based  on  the  negligence  of  the  stevedore, 
without  proving  which  he  could  not  have 
succeeded,  and  the  stevedore's  claim 
against  the  shipowner  was  based  on 
contract,  and  there  could  be  no  relation 
between  them.  Ovington  v.  M'Vicar, 
May  12,  18«J4,  2  Macph.  1068,  approved 
and  followed.  Burrotos  v.  Marsh  Gas 
and  Coke  Company,  L.R.  5  Exch.  07,  7 
Exch.  96,  commented  on  and  distin- 
guished. Mowbray  v.  Merryweather, 
ri895J  2  Q.B.  640,  commented  on.  Wood 
&  Co.  i;.  A  &  A.  Y.  Mackay,  p.  458. 

Remit.    See  Process. 

Renunciation.    See  Lease. 

Reparation — Landlord  and  Tenant — De- 
fective House — Known  Danger— Promise 
of  Landlord  to  Repair  Defects — Relevancy. 
'The  tenant  of  a  house  as  tutor  for  his 
pupil  child,  and  his  wife  in  her  own 
interest  with  his  consent,  raised  an  action 
against  the  landlord  to  recover  damages 
for  personal  injury.  They  averred  that 
the  ceiling  of  the  said  house  was  old  and 
rotten  and  dangerous  to  the  inmates; 
that  the  factor  vrtien  calling  for  rent  saw 
or  ought  to  have  seen  the  ceiling's  condi- 
tion; that  on  10th  December  about  two 
feet  square  of  the  ceiling  fell;  that  the 
same  day  the  factor  was  shown  what  had 
happened  and  urged  to  repair  the  ceiling, 
and  "  indicated  that  the  matter  would  be 
attended  to;"  that  reljring  on  this  assur- 
ance, and  daily  expecting  the  ceiling  to 
be  repaired,  pui-suers  continued  to  occupy 
the  house;  that  nothing  was  done;  that 
on  Thursday  15th  December  a  further 
portion  of  the  ceiling  fell  on  the  female 
pursuer  and  her  daughter,  aged  eleven, 
and  severely  injured  them.  Held  that 
the  action  must  be  remitted  to  proof. 
M'Kinlay  v.  M'Glymont,  p.  9. 

Slander  —  Innuendo  —  Relevancy  — 

Privilege — Malice — Facts  and  Circum- 
stances Inferring  Malice.  A  law-agent, 
appointed  to  wind  up  an  executry  estate, 
but  from  whom  the  agency  had  been 
taken,  and  a^inst  whom  an  action  of 
count,  reckoning,  and  payment  had  been 
brought  by  the  executrix,  wrote  a  letter 
to  an  insurance  company,  the  cautioners 
for  the  executrix,  advising  them  to  with- 
draw their  bond,  as  a  personal  guarantee 
given  by  him  to  the  company  that  the 
estate  would  be  divided  by  nim  according 
to  law,  was,  in  the  altered  circumstances, 
useless.  In  the  lettei'  he  stated  that  the 
executrix's  son  "is  demanding  payment 
of  the  whole  estate.  ...  I  have  reason 
to  suspect  that  if  the  son  who  is  demand- 
ing the  whole  estate  gets  hold  of  it,  the 
other  beneficiaries  will  never  receive  the 
share  they  are  entitled  to."  In  an  action 
for  damages  for  slander  brought  by  the 
son  against  the  law-a^ent,  the  pursuer 
proposed  an  issue  in  which  he  innuendoed 
the  letter  as  meaning  that  he  would  dis- 
honestly appropriate  money  that  did  not 
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to  hhn,  and  averred  that  the 
defender  wrote  it  maUcioaslT  with  the 
obieet  of  ofastmctinK  the  executrix,  re- 
taiwing  the  funds  and  agency  in  his  own 
hand*,  and  indocing  tine  oompjiny  to 
withdraw  their  bond.  The  defender 
objected  to  the  issue  on  the  ground 
that  the  letter  enuld  not  hear  the  pro- 
posed innuendo,  and  that  the  occasion 
being  pri-rileged  it  was  necfssary  for  the 
pursuer  to  aver  farts  and  rircumstances 
inferring  malice,  and  that  he  had  not 
done  so.  The  Court  allowed  the  issue, 
holding  ll)  that  the  innuendo  was  ad- 
muHble;  l2l  that  the  occasion  was 
pririleged:  iSi  that  assuming  the  neces- 
sity for  an  averment  of  facts  and  circum- 
staiioes^  the  pursuer's  averments  were 
sufficient.    Stewart  r.  Hani-ah,  p.  74. 

fiepora/ion— Xiecrer  in  Abaenee—Serrie*  of 
WrxmQ  Sumnuma—Beguiar  Return  of 
Citation— Damagea  for  Decree  Taken,  in 
Aboence  tchen  Suntmona  had  in  /a<<  not 
been  Served— Maliee—Ilelevanejf.  In  an 
action  in  the  Sheriff  Court  at  the  instance 
of  A  against  B  for  payment  of  an  account, 
the  sheriff  offic«-  instructed  to  serve  the 
summons  inadvertently  served  a  wrong 
summons  on  the  defender  1 1  be  summons 
actoally  served  by  him  being  one  at  the 
instance  of  C  against  D>,  but  returned  a 
regular  execution  of  citation.  A  took 
decree  in  absence  against  B,  and  having 
extracted  the  decree,  was  proceeding  to 
do  diligence  when  the  decree  was  set 
aside.  Thereafter  B  raised  an  action 
of  damages  against  A  for  wrongfully 
taking  the  decree  in  absence  against 
him.  averring  that  the  decree  had  been 
published  in  the  "  Black  Lists,"  and  that 
be  had  suffered  thereby.  B  did  not  aver 
that  A  had  acted  maliciously  or  that 
the  mistake  had  been  caused  otherwise 
than  by  inadvertence  on  the  part  of  the 
sheriff  .officer.  Heid — rev.  jiulgnient  of 
Ix>rd  Ordinary  (Dundas) — that  as  there 
was  no  averment  of  malice  on  record, 
the  pursuer's  statement  disclosed  no 
isBuable  matter,  and  action  diamutged  as 
irrelevant-  M*Gr^or  r.  M'LAughlin,  p. 
77. 

Xegligence — Maater  and  Servant- 
Ship —  Defective  Hatchicay  —  Injuriea 
SwAained  by  Falling  Doicn  a  Batchiray 
— Defect  Ejc-iitting  Prior  to  Voyage  ana 
not  Obviously  Reparable  by  Creir  — 
Relevancy.  In  an  action  of  damages  for 
personal  injuries  br<>iight  by  a  ship's 
engineer  against  the  owners  of  the  ship, 
the  puTMJer  made  avemienl^  to  the  effect 
that  his  injuritrs  bad  been  i-aiised  through 
the  hatches  not  heiiig  on.  which  state  of 
matters  was  due  to  the  defective  condi- 
tion of  the  beam  on  which  they  should 
have  rested,  and  that  this  defect  had, 
unknown  to  him.  exi»ted  prior  to  that 
voyage,  and  for  a  considerable  period, 
and  was  or  ought  to  have  been  known  to 
the  defender*."  Beid  that  the  action  was 
relevant,  inasmuch  as  the  defect  d'  was 
ailep-d  to  have  existed  prior  to  the 
€x>mnieDcement  of  the  voyage,  and  i2t 
was  not  one  which  it  was  self-evident 
the  crew  could   have  repaired.    Gortion 


v.  Pwper.  November  22. 1882,  »  B.  (H.L.) 
23,  dtattnguiahed  Tyrrell  r.  Paton  ft 
Hendry,  p.  8B. 

Reparation— Xagligenee— Master  and  Ser- 
iant-EmploSen  LiabUitf  Act  1880  (43 
tc.  44  rut.  c.  ^».  aee.  h  aulnee.  ^-"Orders 
or  Dirtetiona"  to  tehiek  WoHeman  Bound 
to  Conform— Order  muat  be  a  Particular 
Order.  A.  an  ordinary  workman,  was 
engaged  to  work  at  a  stone-fdaning 
machine,  where  he  was  to  be  under 
the  orders  of  B  who  was  in  charge  of 
the  machine,  but  no  set  orders  were 
given  him  as  to  what  his  precise  duties 
were  to  be,  his  knowledge  of  them  being 
presumed.  In  the  coarse  of  the  opera- 
tions it  was  necessary  from  time  to  time 
to  clear  the  machine  ofchips,  and  this 
work  was  done  by  A.  While  he  was  so 
clearing  the  macUne  B.  without  warning 
Urn,  set  it  in  motion,  and  A's  foot  was 
crushed.  It  was  not  necessary  that  A 
shoiUd  have  stood  where  he  did,  and  he 
had  received  no  order  from  B  bow  he  was 
to  do  the  work.  B,  however,  had  not 
interfered  to  prevent  his  standii^  where 
he  did.  A  raised  an  action  of  damagee 
under  the  Employers'  Liability  Act  1b80 
and  obtained  a  verdict.  On  a  bill  of  ex- 
ceptions and  motion  for  a  new  trial  bv 
the  defenders,  hetdtdiaa.  Lord  Stormonth 
Darling)  that  in  section  1  (3)  of  the 
Employers'  Liability  Act  1880  *•  orders  or 
directions"  to  which  the  injured  work- 
man was  bound  to  conform,  and  did  con- 
form, and  in  conforming  to  which  he  was 
injured,  meant  a  particular  order,  "parti- 
cular in  this  sense,  that  within  its  scope 
it  supersedes  the  workman's  own  private 
judgment  and  discrimination  and  sub- 
stitutes for  it  the  behest  of  the  person  to 
whose  directions  he  is  bound  to  conform," 
and  inasmuch  as  there  was  no  such  order 
given  to  A  a  new  trial  granted.  Canavan 
r.  John  Green  A  Company,  p.  200. 

Xegligence — Ma^er  and  Servant- 
Ship — ifeantan  Injured  throtigh  Defective 


Ladder — Duty  to  Inapeci  —  Custom  of 
Trade— Feltotc  Serva  nt.  A  sh  ip's  steward 
having  been  injured  through  the  giviiig 
way  of  one  of  the  rungs  of  a  ladder  lead- 
ing down  into  the  lazarette  of  the  ship, 
sued  I  he  shipowner,  his  employer,  for 
damages.  Tne  evidence  showed  that 
while  the  ladder  was  originally  sufficient, 
it  was  unsafe  at  the  time  of  the  accident. 
It  was  also  proved  that  it  was  the  custom 
in  the  trade  in  question  to  leave  the  repair 
of  minor  defects  in  the  ways  of  a  ship  to 
the  master  and  crew.  There  was  no  proof 
that  it  was  usual  to  have  an  inspection  of 
a  lazarette  ladder  at  the  commencement 
of  each  voj-age.  Beld  (1)  that  the  lazar- 
ette ladder  was  one  of  the  minor  matters 
which  were  left  to  the  care  of  the  persons 
in  charge  of  the  ship  by  the  proved  ctistom 
of  the  trade,  on  which  the  Court,  in  such 
cases  sitting  as  a  jury,  must  go,  and  (2) 
that  ctinsequently  no  fault  on  the  part  of 
the  shinowner  was  established,  inasmuch 
as  the  defect  in  the  laxarette  ladder  was 
either  latent  or.  if  apparent,  bad  not  been 
repaired  owing  to  the  negligence  of  a  fel- 
low servant.    Gillies  »•.  Cairns,  p.  218. 
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B/eparatiofn — Judicxal  Slander— Primlege 
—Commv/nicaXion  to  Pursuer's  Agent  by 
Defender — Malice— Relevancy.  An  em- 
ployer, replying  to  a  claim  on  the  ground 
of_  TNTongous  dismissal,  made  by  a  dis- 
missed servant  through  an  agent,  wrote, 
inter  cdia — "  ...  I  may  inform  you  that 
Uie  reason  of"  the  sex-vant's  "aismissal 
was  that  I  found  him  appropriating  my 
butter  to  bis  own  use,  which  butter  he 
was  in  duty  bound  to  deliver  at  my  house." 
And  later  in  another  letter — "  I  do  not 
anticipate  any  difficulty  in  proving  that" 
the  servant  "did  dishonestly  take  my 
butter."  Held  (recalling  the  judgment 
of  Lord  Ard^'all)  (1)  that  the  communica- 
tions were  of  the  nature  of  pleadings  and 
entitled  to  the  highest  privilege ;  (2)  that 
facts  and  circumstances  from  which  to 
infer  malice  ^vere  not  relevantly  averred ; 
and  consequently  (3)  that  no  issue  could 
be  allowed.  Opinion  (per  Lord  M'Laren) 
thattbe  facts  and  circumstances  necessary 
for  an  inference  of  malice  in  the  case 
must  have  been  antecedent  to  and  inde- 
pendent of  the  dismissal.  Campbell  v. 
Cochrane,  p.  221. 

Alleged,  Illegal  Arrest — Alleged  False 

Charge — Public  Officer — Police  Constable 
—Malice  and  Want  of  Probable  Cause- 
Arrest  and  Charge  by  Constable  on  which 
Conviction  has  Followed — Issue — Rele- 
vancy. In  an  action  of  damages  against 
two  police  constables  for  an  alleged  illegal 
arrest  and  an  alleged  false  charge  made  by 
them  while  admittedly  acting  within  the 
scope  of  their  duty,  the  pursuer  averred 
DO  facts  and  circumstances  from  which 
malice  might  be  inferred,  and  admitted 
that  he  was  convicted  on  the  charge  of 
which  be  complained.  Held  that  the 
pursuer  was  not  entitled  to  an  issue 
either  quoad  the  arrest  or  quoad  the 
charge,  inasmuch  as  (1)  while  want  of 
probable  cause  was  essential  to  an  issue, 
the  conviction  showed  that  there  was 
probable  cause,  and  (2)  the  pursuer  had 
tailed  to  set  forth  on  record  facts  and 
circumstances  from  which  malice  might 
be  ligitimately  inferred.  Hill  v.  Camp- 
bell and  Another,  p.  226. 

Arrest — Pvbltc  Officer— Police  Con- 


I 


stable — Unnecessary  Violence  in  Making 
Arrest— Isevx.  In  an  action  of  damages 
agrainst  police  constables,  the  pursuer, 
who  had  been  arrested  and  charged  by 
them  while  acting  within  the  scope  of 
their  duty,  and  had  subsequently  been 
convicted  on  the  charge,  proposed  the 
following  issue  :  —  "  Whetner  .  .  .  the 
pursuer  was  wrongly  and  forcibly  taken 
mtq  custody  ...  by  the  defenders  while 
acting  as  police  constables."  In  support 
of  the  issue  ho  irUer  alia  averred  that 
"be  was  violently  seized  by  the  defenders 
uid  subjected  to  gross  and  unnecessary 
violence.  He  was  ndd  by  the  wrists  bj 
the  defenders,  one  on  each  side,  and  his 
ums  twisted,  and  considerable  and  un- 
necessary violence  was  applied  to  him, 
causing  several  bruises  on  one  of  his  arms, 
aswellas  swelling  with  considerable  pain, 
in  consequence  of  which  he  had  to  siibmit 
himself  to  medical  inspection  and  treat- 


ment the  following  morning."  Held  (1) 
that  the  issue  was  inappropriate  and 
must  be  disallowed  inasmuch  as  the 
insertion  of  malice  and  want  of  probable 
cause  was  unnecessary  unless  the  question 
was  as  to  the  use  of  improper  violence, 
and  (2)  that  the  averments  were  in- 
sufficient to  found  a  case  upon  improper 
violence.  Wood  v.  North  British  Rail- 
way Company,  February  14,  1809,  1  F. 
BlB&,dOS.h.R,'Kn,di8tinguis}ied.  Oinnion 
(per  Lord  Kinnear)  that  the  issue  (1) 
tailed  to  put  the  question  of  unnecessary 
violence  to  the  jury,  and  (2)  erroneously 
assumed  that  for  a  police  constable  to  use 
any  force  at  all  in  making  an  arrest  was 
an  actionable  wrong.  Hill  v.  Campbell 
and  Another,  p.  226. 

Reparation  —  Slander  with  respect  to 
Trade  —  Privilege  —  Malice  —  Probable 
Cause — Ship — "Register  of  Defaulting 
Crews"— Member  of  Association  which 
Kept  Register  Reporting  Seaman  as  De- 
faulter. A  was  chief  engineer  of  a  steam 
trawler  belonging  to  a  nshing  company 
of  which  B  was  manager.  The  fishing 
company  was  a  member  of  an  association 
of  owners  of  fishing  vessels.  The  members 
of  the  Owners'  Association  had  resolved 
that  a  "Register  of  Defaulting  Crews" 
should  be  kept,  and  that  if  a  member  of 
the  crew  of  a  steam  trawler  belonging 
to  a  member  of  the  association,  after 
engaging  to  go  to  sea  in  such  trawler, 
should  absent  himself  or  refuse  to  go  to 
sea,  or  should  come  on  board  in  a  state  of 
intoxication,  the  member  of  the  associa- 
tion should  report  to  its  secretary  the 
name  of  the  member  of  the  crew,  and  the 
offence  committed  by  him,  for  insertion 
in  the  register.  A  register  accordingly 
was  so  kept.  A,  without  due  notice,  feft 
the  said  steam  trawler  when  she  was 
ready  to  go  to  sea,  and  so  delayed  her 
departure.  B  reported  to  the  secretary 
of  the  Owners'  Association  that  A  had 
been  drunk  and  had  refused  to  go  to  sea, 
and  accordingly  A's  name  and  the  said 
alleged  offences  were  entered  in  the 
register.  The  Court  after  proof  were  of 
opinion  that  in  making  the  report  B  was 
not  actuated  by  malice,  and  that  he  had 
reasonable  grounds  for  believing  that  the 
statements  of  and  concerning  A  contained 
in  the  report  were  true.  Held  (1)  that 
B  was  privileged  in  making  the  report, 
and  in  i-espect  that  he  did  not  make  the 
report  maliciously  was  not  liable  in 
damages  to  A  for  slander,  and  (2)  that 
the  circumstances  did  not  disclose  any 
other  ground  upon  which  A  was  entitled 
to  claim  damages  from  B.  Keith  v. 
Lauder,  p.  230. 

Slander  —  Statement    try    Defender 

that  Pursuer  had  Committed  Adultery 
with  Defender  —  Veritas — Averments  of 
Misconduct  by  Pursuer  with  Men  other 
than  Defencler  —  Relevancy  —  Deletion. 
In  an  action  of  damages  for  slander 
founded  on  an  alleged  statement  by  the 
defender,  contained  in  a  letter  written  by 
him  to  the  pursuer,  and  subsequently 
repeated  by  nim  before  witnesses,  that 
she  (the  pursuer)  had  committed  adultery 
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with  him,  the  defender  pleaded  that  the 
statement  was  true,  and  lodged  a  state- 
ment of  facts  in  which  he  averred,  xnter 
alia,  that  the  pursuer  had  on  a  specified 
occasion  committed  adultery  with  A,  and 
had  on  other  specified  occasions  been 
guilty  of  indecent  familiarities  with  B 
and  C.  Beld  {affirming  judgment  of 
Lord  Pearson,  Ordinary)  that  these  aver- 
ments were  irrelevant  and  fell  to  be 
deleted  from  the  record.  A  v.  B,  Febru- 
ary 23,  1885,  22  R.  402,  32  S.L.R.  297, 
followed.    H.  V.  P.,  p.  258. 

KeparatUm, — Slander— Master  and  Servant 
—  Letter  and  Statement  by  Official  of 
Company— Threat  if  Accou/nt*  Aof  Settled 
to  Report  to  Authoriiiee — "  Qreaieat  Liar 
and  Fraud"  —  Innxtendo  —  Liability  of 
Company  for  Letter  and  Statement  ftjr  its 
Official  Acting^  within  Scope  of  Employ- 
ment. An  insurance  superintendent 
wrote  to  one  of  the  agents  under  him  that 
as  the  latter  had  not  appeared  on  Ihe  day 
for  settling  his  accounts  and  was  reported 
to  have  left  the  town,  he  would  give  him 
till  the  Monday  morning  following  to 
settle;  "failing  this,  I  shall  be  obflged 
to  report  the  matter  to  the  authorities." 
The  superintendent  on  the  same  day 
called,  and  in  the  presence  of  the  agent 
and  his  wife  stated  that  the  agent  was 
"the  greatest  liar  and  fraud  mat  had 
ever  come  into  "  the  town,  and  that  if  he 
did  not  settle  as  required  he  would  give 
him  "  into  the  hands  of  the  authorities." 
The  agent  brought  an  action  of  damages 
against  the  company,  in  which  he  averred 
that  the  letter  and  statements  falsely 
and  calumniously  represented  that  he 
was  guiltv  of  dishonest  misappropriation, 
and  that  his  conduct  was  such  as  to  make 
it  necessary  to  report  the  matter  to  the 
criminal  authorities.  He  also  averred 
that  the  letter  was  written '  and  the 
statements  made  by  the  supertntendent 
In  the  course  of  his  employment  as  repre- 
senting the  company  and  as  acting  in  its 
interests  and  for  its  benefit,  and  were 
false,  calumnious,  and  malicious.  Held 
(1)  (off.  judgment  of  Lord  Ardwall,  Ordi- 
nary) that  the  letter  was  not  slanderous 
and  would  not  bear  the  innuendo  sought 
to  be  put  upon  it,  and  [2)  (contrary  to  the 
opinion  of  Lord  Ardwall,  Ordinary)  that 
the  statements  by  the  superintendent 
were  not  slanderous.  Opinion  (per  Lord 
Ardwall,  Ordinary)  that  it  was  only  in 
special  circumstances  that  a  master  was 
liable  for  the  slander  of  his  servant,  and 
as  there  were  no  such  circumstances  here 
the  company  could  not  be  held  respon- 
sible. Opinions  of  the  Division  on  this 
point  reserved.  Citizens  Life  Assurance 
Company,  Limited  v.  Brown,  [1904]  A.C. 
433,  commented  on.  Agnew  v.  The 
British  Legal  Life  Assurance  Company, 
Limited,  p.  284. 

Obstruction  on  Public  Highvxxy  — 

Lighting  —  Fencing—Duty  of  Drivers  — 
Contributory  Negligeru-e.  An  obstruc- 
tion on  a  public  highway,  caused  by  the 
opening  up  of  its  east  half  for  a  length 
or  100  yards  for  the  laying  of  drain  pipes, 
was  on  the  night  of  an  accident  marked 


off  in  the  following  manner,  viz.,  at  tlie 
north  end  by  three  red  lamps,  one  in  the 
centre  of  the  road,  one  at  the  wall,  and 
one  htdfway  between;  at  the  south  end 
by  a  red  lamp  in  the  centre  of  the  road 
and  a  white  lamp  at  the  wail ;  along  the 
centre  of  the  road  by  a  line  of  white 
lamps  extending  from  the  one  central 
red  lamp  to  the  other.  At  the  south  end 
a  cord  was  stretched  between  the  up- 
righls  on  which  the  lamps  irere  hung. 
The  driver  of  a  van  approaching  from 
the  south  on  the  near  or  west  side  of 
the  road  saw  the  lights,  and  after  con- 
sulting two  men  who  were  sitting  beside 
him,  but  without  sending  either  uiead  to 
investigate,  and  without  pulling  his  horses 
to  a  walk,  drove  on  at  an  "ambling" 
trot  between  the  red  and  white  lights 
through  the  cord  and  into  the  trench 
twelve  feet  beyond.  He  believed  that 
the  white  light  next  the  wall  indicated 
that  the  road  was  safe  on  that  side. 
Held  that  he  had  been  guilty  of  con- 
tributory negligence  sufficient  to  exclude 
a  claim  for  damages  at  the  instance  of 
his  employers  against  those  responsible 
for  the  obstruction.  Observationa  on  the 
lighting  and  fencing  of  obstructions  on 
highways  and  the  duties  of  drivers. 
Edinburgh  and  Leith  Hiring  Company, 
Limited,  and  Others  v.  Suburban  District 
Committee  of  Midlothian  County  Council, 
p.  208. 
Reparation — Negligence — Master  and  Ser- 
vant— CoTnmon  Employment — Negligence 
ofFellovo-Servant — Accident  to  Boy  Assid- 
ing  Servant  but  not  in  EmpUtymerU. 
The  father  of  a  boy  ten  years  of  age 
brought  an  action  against  a  railway  com- 
pany for  damages  for  personal  injury  to 
his  son.  He  averred  that  A,  a  carter  in 
defenders'  employment,  and  acting  in  the 
ordinary  course  of  his  employment,  negli- 

gently,  m  view  of  the  bov  s  age,  requested 
is  son's  assistance  and  left  him  in  charge 
of  his  horse  and  lorry  within  the  entrance 
to  a  goods  station  of  defenders',  where 
the  boy  was  injured  through  B,  another 
carter  in  defenders'  employment,  negli- 

fently  running  his  lorry  into  A's  lorry, 
he  defenders  denied  liability.  Held  that 
the  action  must  be  dismissed,  inasmuch 
as  the  boy,  whether  assisting  A  volun- 
tarily or  at  his  request,  could  be  in  no 
better  position  as  regards  claims  against 
A's  master  than  A  himself,  and  that  the 
principle  of  common  employment  there- 
fore applied.  Potter  v.  FauJkner,  (1881) 
1  B.  and  S.  800,  approved.  Lunnie  v. 
Glasgow  and  South-Western  Railway 
Company,  p.  372.  • 

Slarider  —  Innuendo  —  Netotpaper 

Articles.  In  an  action  of  damages  for 
slander  brought  by  a  town  councillor 
against  the  proprietors  of  a  newspaper 
which  had  puolished  certain  articles 
commenting  on  his  conduct  while  a 
member  of  the  town  council,  held  that 
the  pursuer  was  entitled  to  an  issue— 
"  It  being  admitted  that  the  defenders 
in  the  issues  of  18th  and  21st  July  1906  of 
the  Ayr  Observer  and  Gallmcay  Oinmide 
printed  and  published  the  articles  coo- 
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tained  in  the  schedule  hereto  annexed. 
Whether  the  statements  contained  in  the 
said  ai-ticles  are  of  and  concerning  the 
pursuer,  and  falsely  and  caliimniously 
represent  that  the  pursuer  took  advan- 
tage of  his  position  as  a  member  of  the 
Town  Council  of  Ayr  and  convener  of 
the  Roads  and  Footpaths  Committees 
thereof  to  throw  the  burden  of  taking 
over  and  repairing  the  footpaths  or 
property  belonging  to  himself  upon  the 
Durgh,  while  he  caused  footpaths  of  a 
like  chai-acter  and  in  a  like  position 
belonging  to  other  proprietors  to  be 
reconstructed  at  their  expense ;  that  he 
was  thns  unfaithful  to  the  public  trust 
reposed  in  him  as  a  member  of  the  Town 
Council  of  Ayr  and  Committees  thereof, 
and  that  in  his  municipal  position  he 
acted  corruptly  for  his  personal  benefit, 
to  the  loss,  injurjr  and  damage  of  the 
pursuer," — that  being  a  meanmg  which 
the  ordinary  reader  might  reasonably 
extract  froni  the  articles.  Hunter  v. 
Ferguson  &  Company,  p.  451. 
'Sefaraiiom — Slander — Process — Jury  TVial 
—Aetton  of  Damages  for  Slander — Appli- 
cation for  New  Trial  on  Orownd  Veniiet 
Cmtrary  to  Evidence.  In  actions  of 
damages  for  slander  a  motion  to  set  aside 
the  verdict  as  being  contrary  to  evidence 
and  to  grant  a  new  trial  is  to  be  granted 
or  refused  on  precisely  the  same  g^rounds 
as  in  any  other  action.  Ross  v.  M'Kit- 
tricfc,  December  17,  1886,  14  B.  266,  24 
S.L.B.  190,  approved.  Observations  per 
Lord  President  on  criterion  to  be  ap- 
plied in  revie'wing  verdicts  in  such  cases. 
Garapbell  and  Others  v.  Scottish  Educa- 
tiooal  News  Company,  Limited,  p.  487. 

Damages   —    Wrongous     Interdict 

—Mineral  Company  Inierdicted  from 
Working  Main  Seam — Measure  of  Dam- 
ages. Interim  interdict  was  granted 
against  a  mineral  compan}^  which  stopped 
it  from  working  its  main  seam.  The 
interdict  having  been  eventually  upon 
the  Note  refused,  the  company  brought 
an  action  of  damages,  and  claimed  as 
for  a  total  loss  of  its  business  on  aver- 
ments that  the  loss  of  the  mineral  had 
necessitated  the  stoppage  of  its  works, 
which  entailed  the  rapid  deterioration 
of  its  machinery,  the  loss  of  its  work- 
men and  of  its  business  connection.  It 
was  proved  mineral  could  have  been 
obtained  from  inferior  seams,  but  that 
that  would  probably  have  entailed  a 
very  considerable  loss  on  working.  Held 
that  the  damages  were  to  be  assessed 
on  the  basis  of  the  company  having  kept 
ita  works  and  business  going  by  using 
mineral  obtained  elsewhere  than  from 
the  main  seam.  The  Clippens  Oil  Com- 
pany, Limited  v.  The  Eain  burgh  and 
District  Water  Trust,  p.  540. 

Damages — Accident— Street — Horse- 

Ftce  — '  ■  Rating  " — Stopping  Suddenly 
whtn  in  Front  of  Another  Vehicle  — 
Relevancy.  The  pursuer  in  an  action 
for  damages  averred  that  when  driving 
a  lorry  along  a  street,  seated  with  his 
legs  over  the  near  side,  and  when  about 
to  overtake    a   two-horee   lorry  of   the 


defenders  proceeding  in  the  same  direc- 
tion at  a  walking-pace,  he  looked  back 
over  his  shoulder  on  bearing  the  bell  of 
a  tramcar ;  that  while  in  the  act  of  doing 
so  he  was  injured  by  his  legs  coming 
against  the  defenders  lorry,  which  had 
suddenly  stopped  owing  to  one  of  its 
horses  having  come  to  a  standstill  in 
accordance  with  a  vicious  habit  of  "reest- 
ing  "  known  to  the  defenders.  He  further 
averred  that  the  defenders  were  in  fault 
in  using  such  a  horse  in  their  business. 
Held  that  the  pursuer  had  not  stated  a 
relevant  case  of  fault  against  the  de- 
fenders. Watson  V.  Wordie  &  Company, 
p.  644. 

Reparation —  Wrongous  Information — Pri- 
vilege—Probable  Cause— Facts  and  Cir- 
cumstances Inferring  Malice —  Whether 
Malice  Necessarily  Antecedent  —  Rele- 
vancy. A,  a  plasterer,  brought  an  action 
against  B,  a  builder,  for  damages  for 
false  information  having  been  given  to 
the  police  leading  to  his  arrest  and  trial 
for  theft  in  the  following  circumstances: 
— B,  in  order  that  A  might  do  certain 
plaster  work  for  him,  employed  him  to 
make  according  to  a  plan  belonging  to 
B  five  cornice  moulds.  These  A  made 
with  his  own  zinc,  but  with  B's  wood 
as  a  backing.  He  did  not,  however,  he 
averred,  follow  the  plan,  as  it  had  been 
departed  from  and  was  worthless.  B 
paid  for  making  the  moulds,  but,  as  A 
averred,  not  for  the  zinc,  of  which  B 
was  aware.  Having  been  dismissed  by 
B,  A,  admittedly  to  cause  inconvenience, 
removed  the  moulds  and  plan,  and  wrote 
falsely  stating  that  he  had  burnt  them, 
adding,  "You  are  at  liberty  to  give  me 
in  charge  for  theft  if  you  fancy  you  have 
a  case."  B  informed  the  police,  but,  as 
A  averred,  maliciously  withheld  the  fact 
that  the  zinc  was  his.  A  was  arrested 
and  tried  for  theft,  but  acquitted,  and 
averred  that  the  infoi-mation  was  given 
in  answer  to  the  challenge  in  his  letter 
or  in  retaliation  for  a  small-debt  sum- 
mons which  had  been  served  at  his 
instance.  Held  that  facts  and  circum- 
stances inferring  antecedent  malice  did 
not  require  to  be  averred,  and  that  the 
action  was  not  irrelevant,  and  an  issue 
including  malice  and  want  of  probable 
cause  allowed.     Brown  v.  Fraser,  p.  74L 

See  Contract — Relief — Foreign. 

Report  by  Accountant  of  Court.  See 
Judicial  Factor. 

Report  by  Man  of  Skill.    See  Process. 

RepugTiancy.    See  Succession. 

Res  judicata.    See  Process. 

Resolution  of  Company  to  Wind-up,  See 
Earpenses. 

Respondent  Liable  for  Expenses  Caused  by 
Opposition.    See  Expenses. 

RestrictioTU    See  Suyccession, 

Restriction  Imposed  by  Recorded  Deed. 
See  Property. 

Restrictions  on  Building.  See  Superior 
and  Vassal — Property. 

Restriction  on  Use.    See  Valuation  Cases. 

Revenue — Ineome-Tax — Exemption  from. 
Income-  Tax  Claimed  byaSocvety — Statute 
— Construetiovr—Inoo'ine-Taai  Act  1842  (S 
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and  6  Vicl.  c.  35),  sec.  163.  The  Income- 
Tax  Act  1812,  section  163,  g^rants  exemp- 
tion to  "any  person  charged  or  charge- 
able with  the  duties"  who  shall  prove 
that  his  income  does  not  exceed  a  certain 
amount.  Held  (rev.  the  judgment  of  the 
Court  of  Session)  that  this  exemption 
applied  only  to  persons  proper  and  not  to 
societies.  Inland  Revenue  v.  Old  Monk- 
land  Consei-vative  Association,  p.  119. 
Revenue  —  Partnership  —  Irtcome-  Too;  — 
AbcUement — Employee— Partner  or  Em- 
ployee—Profits  Creilited  to  an  Employee  in 
the  Books  ma  Company  Init  not  his  Inde- 
feanbly— Finance  4ct  1808  (61  and  62  Vict. 
cap.  10),  sec.  8.  A  testator  by  his  trust- 
disposition  and  settlement  conveyed  his 
whole  estate  to  trustees.  He  left  also, 
regardinp^  his  business,  a  deed  of  arrange- 
ment which  formed  part  of  his  settlement 
as  if  embodied  therein.  Article  (1)  thereof 
named  fifteen  employees  and  allocated  to 
each  a  cert^ain  number  of  shares,  as  pro- 
spective interests  in  the  business,  with  a 
declaration  that  these  "  shall  not  become 
vested  interests  until  the  whole  of  my 
capital  and  interest  has  been  paid  out  as 
after  mentioned,  and  it  shall  not  be  com- 
petent .  .  .  for  an^  employee  to  sell,  con- 
vey or  dispose  of  his  interest  in  the  profits 
or  in  the  business  itself."  Article  (2)  pro- 
vided that  after  certain  deductions  the 
profits  of  the  business  were  to  be  divided 
among  the  surviving  employees  in  pro- 
portion to  the  number  of  tneir  shares, 
ten  per  cent,  of  such  profits  being  paid  to 
them  in  cash  and  the  remainder  being 
credited  to  their  respective  accounts  in 
said  business,  and  forming  a  fund  avail- 
able for  paying  out  the  testator's  capital, 
until  his  whole  capital  and  interest  was 
paid  out.  Article  (3)  provided  that  pay- 
ment should  not  be  made  to  the  represen- 
tatives of  any  employee  dying  or  oecom- 
ing  bankrupt,  of  theamountstanding  to  his 
credit  in  the  books,  before  all  the  testator's 
capital  and  interest  in  the  business  had 
been  paid  out.  Article  (4)  provided  that 
the  employees  should  carry  on  the  busi- 
ness as  carried  on  by  the  testator.  The 
trustees  were  not  to  be  required  to  take 
any  active  part  in  the  business,  nor  to  be 
liable  for  omissions  or  negligence,  but 
were  to  have  the  sole  right  of  granting 
authority  to  sign  the  firm  name,  of 
appointing  managers  and  superinten- 
dents, of  settling  questions  as  to  salaries 
and  wages,  and  of  removing  employees 
from  the  business.  Article  (5)  empowered 
the  trustees  to  require  payment  of  such  of 
the  testator's  capital  as  they  thought 
from  time  to  time  not  necessary  for  the 
business,  and  directed  them  after  the 
whole  of  the  testator's  capital  and  interest 
had  been  paid  out,  and  after  the  amounts 
due  to  representatives  of  deceased  and 
bankrupt  employees  had  been  paid,  to 
convey  to  the  surviving  employees  the 
whole  business  at  the  price  of  £20,000. 
Article  (6)  entitled  the  trustees  to  inspect 
the  books  from  time  to  time,  and  em- 
powered them,  if  losses  were  made,  to 
wind  up  the  business,  paying  o\it  first 
the  test.^tor's  capital,  and  dividing  any 


remaining  pioceeds  amongst  the  em- 
ployees. A,  an  employee,  whose  total 
income  for  the  year  ending  5th  April  19K 
amounted  (1)  if  his  income  was  taken  as 
his  salary  plus  his  share  of  the  ten  per 
cent,  of  profits  paid  in  cash,  to  £561,  out 
(2)  if  his  income  was  taken  as  his  salary 
plus  his  share  of  the  full  amount  of  the 
profits,  whether  paid  or  credited,  to  £2000, 
claimed  abatement  of  income-tax  equal 
to  the  income-tax  upon  £120,  on  the 
ground  that  his  total  income  for  theyear 
of  assessment  though  exceeding  £100  did 
not  exceed  £600  (61  and  62  Vict.  cap.  10, 
sec.  8).  Held  (1)  that  the  business  was 
property  of  the  trustees  until  the  condi- 
tions were  fulfilled  for  their  conveying  it 
to  the  employees,  and  that  till  then  the 
employees  were  only  employees  with  a 
right  to  share  in  ten  per  cent,  of  the 
profits,  and  not  partners;  (2)  that  the 
share  of  the  ninety  per  cent,  of  profits 
credited  to  A  in  the  books  of  the  company 
was  not  part  of  his  income  for  the  year 
of  assessment ;  and  (3)  that  A  was  conse- 
quently en  titleid  to  the  abatement  claimed. 
Mersey  Docks  v.  Lucas,  1883,  L.  R.  8  App. 
Oa.  8»1;  Hudson  v.  Gribble,  Bell  v. 
GribbU,  [1003J  1  K.B.  617;  and  Smj/ihe 
v.  Stretton,  IQM,  20  Times  L..R.  443,  die- 
tinguished.  Walker  v.  Reith  (Inland 
Revenue),  p.  245. 

Revenue— Estate-Duty — Properlu  Paasing 
on  Death — Deductions  A  UowcMle  as  Debts 
— Debts  iTicurred/or  "Full  Conaideration 
in  Money  or  Money's  Worth  tohoUy  for 
the-  Deceased^ s  Ovm  Use  and  Benefit"— 
Marriage-Contract  Provision— Provision 
by  Father  in  Son's  Marriage-Contract- 
Discharge  of  Possible  Claim  for  Legitim 
—Finance  Act  1894  (57  and  58  Vict.  cap. 
30),  sec.  7.  A  father  in  his  son's  marriage 
contract  bound  himself,  in  contemplation 
of  the  son's  marriage  and  in  considera- 
tion of  a  conveyance  Dy  the  son's  intended 
spouse  in  an  indenture  or  marriage  settle- 
ment executed  by  her,  to  grant  a  bond 
over  his  estate  in  security  of  an  obli^ 
tion  undertaken  by  him  in  the  said 
contract  to  settle  a  sum  of  £30,000  in 
trust  for  behoof  of  the  son,  and  on  his 
(the  son's)  death  for  behoof  of  his  widow 
in  liferent  and  their  issue  in  fee.  In  the 
marriage  contract  the  son  discharged 
any  claim  of  legitim  that  he  might  have 
against  his  father's  estate.  Held  that 
the  bond  being  granted  in  consideration 
of,  not  only  the  discharge  of  legitim,  but 
also  the  marriage,  was  not  a  debt  incurred 
"  for  full  consideration  in  money  or 
money's  worth  wholly  for  the  deceased's 
own  use  and  benefit,  within  the  mean- 
ing of  sec.  7  (1)  of  the  Finance  Act  180i 
and  therefore  that  it  did  not  fall  to  be 
deducted  in  ascertaining  the  value  of  bia 
estate  for  the  purpose  of  estate  duty. 
H.  M.  Advocate  v.  Warrender's  'TrusteM, 
p.  278. 

Stanip    Duty— Stamp   Act   1801  (54 

and  55  Vict.  cap.  39),  First  SeheduU— 
Policy  of  Insurance — Accident  AaawraiM 
toith  Clause  Returning  Part  ofPremiwM 
on  Assured  Reaching  Certain  Age  — 
Question  if  Accident  Policy  also  a  Life 
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Policy—Appropriate  Stamp.  A  policy  of 
assurance  against  accident  or  illness  con- 
tained a  clause  whereby  the  insurance 
company  undertook  to  return  to  the 
assured  on  his  attaining  a  certain  age, 
or  to  his  representatives  at  that  time 
should  he  have  died,  the  policy  still  being 
in  force,  a  certain  proportion  of  the 
premixtms  which  had  been  paid  under 
the  policy,  provided  that  no  payment 
had  been  made  under  tyro  of  the  preced- 
ing clauses.  Hdd  that  the  policy  was  an 
accident  policy  and  not  a  life  as  well  as 
accident  policy,  and  consequently  that  it 
was  only  subject  to  the  accident  insurance 
policy  st-amp  of  Id.  under  the  Stamp  Act 
1891.  _  General  Accident  Assurance  Cor- 
poration, Limited  v.  Commissioners  of 
Inland  Revenue,  p.  388.   • 

Revenue — Estate  Duty— Settlement  Estate 
Duty— Finance  Act  1894  (57  and  58  Viet, 
cap.  30).  sees.  2  (1)  (6),  21  (1),  and  23  (14)— 
Trust  Constituted  Prior  to  Act— Fund  to 
be  Held  by  Trustees  till  Death  of  Party 
and  then  to  be  Invested  in  Estate  to  be 
Entailed — Death  of  Party  Subsequent  to 
Act.  A  testator  died  in  1867.  His  trus- 
tees, who  paid  inventory  duty,  were 
directed  to  bold  the  residue  of  his  estate 
till  the  death  of  A,  when  it  was  to  be 
invested  in  land  which  was  to  be  entailed. 
A  died  in  1902.  Held  that  estate  duty 
and  settlement  estate  duty  were  payable 
on  the  value  of  the  residue  of  the  testator's 
estate — per  Lord  President  on  the  ground 
that  within  the  meaning  of  section  2  (1) 
(b)  of  the  Finance  Act  1894,  the  residue 
was  property  in  which  a  person  other 
than  the  deceased,  i.e.,  th(*  trustees,  had 
an  interest  which  ceased  on  the  death  of 
the  deceased,  and  duty  was  payable  to 
the  extent  to  which  a  benent  accrued 
from  the  cessor  of  that  interest ;  per  Lord 
Pearson,  Ordinary,  on  the  ground  that 
the  residue  constituted  entailed  property, 
which  by  section  23  (14)  was  not  settled 
property  within  the  meaning  of  the  Act, 
ana  so  was  excluded  from  the  exemption 
granted  by  section  21  (1)  to  property 
settled  by  a  person  dying  before  the  Act 
on  which  inventory  duty  had  been  paid. 
H.  M.  Advocate  v.  Sir  Mark  J.  MTaggart 
Stewart  and  Spouse,  p.  465. 

Estate  Duty — Propulsion  of  Estate 

—Deed  of  CUft—  Use  of  the  Property 
Subsequent  to  Propulsion  and  &ift  — 
Finance  Act  1894  (57  and  58  Vict.  cap.  SO), 
sec.  2  (1)  (6)  and  (c)—Firumce  Act  1900  (63 
Vict.  cap.  7),  sec.  11.  A  lady,  heiress  of 
entail  in  possession,  some  years  previous 
to  her  death  granted  a  deed  of  propulsion 
of  the  estate  in  favour  of  the  next  heir 
her  daughter,  and  also  granted  in  the 
daughters  favour  and  that  of  the 
daughter's  husband  a  deed  of  gift  of 
her  whole  personal  property  including 
the  furniture  of  the  mansion-house  of 
the  entailed  estate.  The  deeds  were  duly 
completed  and  possession  was  taken,  but 
the  lady  continued  to  live  with  her 
daughter  in  the  mansion-house,  where 
she  occupied  a  bedroom  and  had  the  use 
of  the  public  rooms.  BeM  (rev.  Lord 
Ordinary  (Pearson),  who  subsequently  in 


the  Division  dissented)  that  the  propul- 
sion and  deed  of  gift  were  efifectuaf  to 
exclude  a  claim  for  estate  duty  on  the 
value   of    the   entailed   estate    and    the 

gersonal  property  on  the  lady's  death, 
er  occupation  suDsequent  to  the  cession 
having  been  not  an  incident  of  proprietor- 
ship but  the  privilege  of  a  guest.  H.  M, 
Advocate  v.  Sir  Mark  J.  M'Taggart 
Stewart  and  Spouse,  p.  465. 

Revenue— Estaie  Duty— Propulsion  of  Estate 
—Use  of  Part  of  Estate  Subsequent  to  Pro- 
pulsion— Estate  Surrendered  Indivisible. 
Held  by  Lord  Pearson,  Ordinary,  that 
where  there  has  been  a  deed  of  propulsion 
of  an  estate,  the  estate  surrenc^red  is,  so 
far  lis  regai-ds  estate  duty,  indivisible,  and 
if  a  benefit  in  any  part  is  retained,  the 
whole  claim  for  exemption  from  estate 
duty  fails.  H.  M.  Advocate  v.  Sir  Mark 
J.  M'Taggart  Stewart  and  Spouse,  p.  465. 

Estate  Duty— Deed  of  Gift— Separ- 
able Entities  (Hfted — Property  not  in 
View  of  Parties  —  Accumulations  by 
Trustees  Unlawful  under  TheUusson  Act 
(39  and  40  Oeo.  Ill,  cap.  98)— Failure  to 
Formally  Notify  Deed  of  Gift  to  Trustees. 
Testamentary  trustees  continued  to  make 
accumulations  in  accordance  with  the 
trust  after  such  accumulations  were  un- 
lawful under  the  TheUusson  Act,  and 
this  was  not  discovered  by  anyone  till 
the  death  of  a  lady  to  whom  sucn  unlaw- 
ful accumulations  fell.  The  lady  had 
some  years  prior  to  her  death  granted  a 
deed  of  gift  of  her  whole  personal  pro- 

Serty  in  favour  of  her  daughter  and  her 
aughter's  husband.  The  nusband  was 
the  leading  trustee,  and  the  law-agents 
who  managed  the  trust  had  prepared  the 
deed  of  gift,  but  no  formal  intimation  of 
the  deed  of  gifc  had  been  made  to  the 
trustees.  Tlie  Court,  while  holding  the 
deed  of  gift  effectual  to  exclude  a  claim 
for  estate  duty  on  the  rest  of  the  pro- 
perty, held  that  estate  duty  was  payable 
on  the  value  of  the  unlawful  accumula- 
tion.<).  H.  M.  Advocate  v.  Sir  Mark  J. 
M'Taggart  Stewart  and  Spouse,  p.  465. 

Emate  Duty — Settlement  Estate  Duty 

— Property  Deemed  to  Pass — Paymeru 
loithin  Year  of  Death — Prepayment  of 
Obligation  in  Daughter's  Marriage-Con- 
tract Prestable  on  Payer's  Death,  thereby 
Eivtinguishin^  Annuity  —  Finance  Act 
1^  (57  and  m  Vict.  cap.  .30),  sec.  2,  sub- 
sec.  (1)  (c)— "  Gift."  In  1890  A  bound  him- 
self in  the  marriage-contract  of  a  daughter 
to  pay  a  present  annuity  of  £300  to  her 
and  on  his  death  a  sum  of  £15,000  to  the 
marriage-contract  trustees  for  her  behoof, 
with  power  to  prepay  the  said  sum  in 
whole  or  in  part,  but  as  soon  as  the  said 
sum  or  £10,(XX)  thereof  should  have  been 
paid  the  annuity  was  to  cease.  In  1900  A 
paid  to  the  trustees  £10,000  and  died 
within  six  weeks.  Estate  duty  and 
settlement  estate  duty  on  the  £10,000 
having  been  claimed  under  section  2  (1)  (c) 
of  the  Finance  Act  1894 — held  that  these 
duties  were  payable.  H.M.  Advocate  v. 
Hey  wood- Lonsdale's  Trustees,  p.  529. 

Estate  Duty — Settlement  Estate  Duty 

^Property  Deemed  to  Pass— Gift— Con- 
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aideruHon  in  Money  or  Money's  Worth- 
Discharge  hv  Daughter  in  her  Marriage- 
Contract  of  tier  Legal  and  Conventional 
Bights— Pinance  Act  1804  (67  and  58  Vict, 
cap.  30),  sec.  3,  subseca.  1  and  2.  A  father, 
bound  by  marriage-contract  and  bond  of 
corroboration  to  pay  to  his  younger  chil- 
dren after  his  death  a  sum  ot  £12,000  with 
power  of  apportionment  reserved,  made 
certain  provisions  in  favour  of  his  daugh- 
ter in  her  marriage  contract,  which  she 
accepted  in  discharge  of  her  legal  and 
conventional  rights  through  his  death. 
Held  that  for  the  purpose  of  calculating 
estate  duty  such  discharge  was  not  ii  con- 
sideration in  money  or  money's  worth 
which,  in  terms  of  the  Finance  Act  1894, 
sec.  3,  sub-sees.  1  and  2,  fell  to  be  deducted 
from  a  payment  by  the  father  to  the 
daughter's  marriage  -  contract  trustees 
made  within  a  year  of  his  death  and 
forming  property  deemed  to  pass  on  his 
death.  H.M.  Advocate  v.  Heywood- 
Lonsdale's  Trustees,  p.  529. 
Revenue — Income -Too;  —  Gas  Company  — 
Maximum  Rate  of  Dividend  Provided  by 
Statvie — Payment  of  Dividend  Free  of 
Income-Tax,  The  Special  Act  of  a  gas 
company  provided  that  the  profits  of  the 
company  to  be  divided  among  the  ordi- 
nary shareholders  in  any  year  should  not 
exceed  a  specified  rate.  Held  that  in 
calculating  the  rate  of  dividend  income- 
tax  ought  to  be  included.  Ashton  Gas 
Company  v.  Attorney  General  and  Others, 

•^—  Income  Tax  —  Profits  —  Nitrate 
Grounds  —  Exhaustion  of  Material  — 
Deductions-Income  Tax  Act  1842  (5  and 
6  Vict.  o.  36),  sec.  100,  Sched.  D,  Ist  Case, 
Rule  III,  sec.  150.  Aii  English  company 
owned  lands,  buildings,  and  plant  in 
Chili,  digging  out  of  the  land  a  substance 
called  "caliche"  and  extracting  from  it 
soda,  potash,  and  iodine,  from  the  sale 
of  which  they  made  their  profits.  The 
lands,  &c.,  when  all  the  "caliche"  baa 
been  extracted  would  be  of  almost  no 
value.     Held   that   in    computing  their 

E refits  for  income  tax  under  Schedule 
(  they  were  not  entitled  to  deduct  any 
yearly  sum  to  meet  the  exhaustion  of  the 
"caliche."  Alianza  Company,  Limited 
V.  Bell  (Surveyor  of  Taxes),  p.  672. 

Stamp  Duty-Conveyance  on  Sale — 

Ad  valorem  Duty — Periodical  Payment 
Payment  Contingent  on  Profits — Stamp 
Act  ISOl  (54  and  55  Vict.  c.  30),  sees.  66  and 
67.  Sec.  56  (2)  of  the  Stamp  Act  1801 
provides  as  follows: — "Where  the  con- 
sideration, or  any  part  of  the  considera- 
tion, for  a  conveyance  on  sale  consists 
of  money  payable  periodically  for  a 
definite  period  exceeaing  twenty  years 
or  in  perpetuity,  or  for  any  indefinite 
period  not  terminable  with  life,  the  con- 
veyance is  to  be  charged  in  respect  of 
that  consideration  with  ad  valorent  duty 
on  the  total  amount  which  will  or  may, 
according  to  the  terms  of  sale,  be  pay- 
able during  the  period  of  twenty  years 
next  after  the  day  of  the  date  of  the 
instrument."  By  an  agreement  by  which 
a  company's  business  wae   sold   it  was 


provided  that  part  of  the  consideration 
payable  to  the  sellers  was  to  be  the 
annual  payment  out  of  profits  of  a  sum 
equal  to  a  dividend  of  S  per  cent,  on  the 
amount  for  the  time  being  paid  up  on 
such  of  the  original  orainary  share 
capital  in  Uie  new  company  as  should 
for  the  time  being  have  been  issued; 
such  payment  waa  however  postponed 
to  the  payment  of  a  cumulative  annual 
dividend  of  5  per  cent,  to  the  ordinary 
shareholders.  At  the  date  of  the  agree- 
ment the  whole  ordinary  share  capital 
had  been  issued,  but  only  about  a  quarter 
of  it  paid  up.  Held  that  under  sec.  56 
ad  vatorem  duty  fell  to  be  paid  on  a  sum 
representing  3  per  cent,  on  the  amount 
of  ordinary  share  capital  paid  up  at  the 
time  of  the  agreement(that  being  "money 
payable  periodically  ...  in  perpetuity, 
or  for  an  indefinite  period  .  .  .  ")  mul- 
tiplied by  twenty,  and  that  it  was 
immaterial  that  the  amount  payable 
periodically  was  subject  to  the  contin- 
gency of  there  being  sufficient  funds  to 
Eay  the  6  per  cent,  dividend.  Per  Lord 
lindley  —  "There  is  nothing  in  sec.  57 
which  either  cuts  down  or  excludes  sec. 
66. "    Underground  Electric  Rail  way  Com- 

fiany  of  London  v.  Commissioners  of 
nland  Revenue,  p.  676. 
Revenue — Estate  Duty— Settlement  Estate 
Duty—Property  Deemed  to  Pass— Finance 
Act  1804  (67  and  58  Vict.  cap.  30),  sees.  2 
Q)  (c),  5  {l)—Bond  Granted  by  Heir  of 
Entail  urithin  Year  of  Death  to  Davightert 
Marriage-Contract  Trustees.  An  heir  of 
entail  in  possession,  who  had  debarred 
himself  from  disentailing  save  on  volun- 
tary consents,  arranged  for  power  to 
charge  the  entailed  estates  to  a  certain 
amount  in  favour  of  certain  persons. 
In  virtue  of  this  power  he  n-anted  a 
bond  and  disposition  in  security  for  a 
certain  sum  in  favour  of  the  marriage- 
contract  trustees  of  a  daughter  whose 
portion  he  wished  to  increase,  the  sum 
to  be  held  by  them  in  terms  of  the 
marriage-contract,  and  within  a  year  of 
so  doing  he  died.  Held  (1)  that  Uie  sum 
in  the  bond  and  disposition  in  security 
was  property  deemed  to  pass  on  th<» 
death  of  the  heir  of  entail  within  the 
meaning  of  the  Finance  Act  1804,  section 
2  (1)  (c),  and  was  liable  for  estate  duty, 
and  (2),  being  so  deemed  to  pass,  inas- 
much as  it  passed  under  the  mamiige- 
contract,  it  was  also  liable  for  settlement 
estate  duty.  Inland  Revenue  v.  Hey- 
wood-Lonsdale's  Trustee,  p.  580. 

Stamp  Duty— "  Conveyance  or  Trans- 


fer on  Sale"—  Water  Undertaking  — 
Compulsory  Statutory  Transfer  of  On- 
dertaking— Stamp  Act  1801  (54  and  55 
Vict.  cap.  30),  sees.  1,  57,  and  First  Sched. 
—  Finance  Act  1805  (68  Vict  cap.  16). 
sec.  12.  The  corporation  of  a  burgh  con- 
structed water-works  for  the  supply  of 
their  own  area,  and  also  entered  into 
a^-eements  with  neighbouring  outlying 
districts  by  which  they  undertook  to 
supply  them  with  water  for  a  money 
pavment  fixed  on  the  basis  of  the  assess- 
able  rental    of    the   different   districts 
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It  was  not  entitled  to  make  a  profit. 
Subsequently  the  coiporation  promoted 
a  Provisional  Order  forpowers  to  brine 
in  additional  water.  This  waa  opposed 
by  the  outljring  districts,  and  eventually 
a  new  Provisional  Order  was  promoted 
and  passed  providing  for  the  trans- 
ference of  the  water  undertaking  from 
the  corporation  to  a  new  joint  board 
representing  both  burgh  and  districts, 
on  certain  terms  which  included  (1)  a 
cash  payment  to  the  burgh ;  (2)  relief 
from  all  expenses  incurred  by  the  burgh 
in  connection  with  the  Parliamentary 
proceedings ;  and  (3)  a  transference  of 
the  whole  debts  and  liabilities  of  the 
undertaking.  The InlandReveuue claimed 
payment  of  conveyance  on  sale  duty  in 
respect  of  this  transference.  HeUi  (1) 
that  the  transaction  was  a  convey- 
ance on  sale  upon  which  duty  was 
payable,  and  (2)  that  the  cash  payment, 
the  relief  from  Parliamentary  expenses, 
and  the  amount  of  the  debts  and 
liabilities  taken  ovttr,  were  parts  of  the 
consideration  for  the  transfer,  and  to- 
gether formed  the  vwmvlo  sum  upon 
which  the  duty  fell  to  be  calculated, 
without  any  deduction  being  made  on 
the  ground  of  the  iut>^'rest  which  the 
Corporation  had  in  the  Board.  Inland 
Bevenue  v.  Irvine  and  District  Water 
Board,  p.  649. 
Revenue—  Income  Tax  {Schedule  D) — Moneys 
Held  b]f  Person  in  Representative  Capa- 
city—List to  be  Furnished  by  Person  not 
Himself  Directly  Chargeable —  Whether 
Statement  of  Profits  Necessary  or  merely 
Name  and  Address — Income  Tax  Act  1842 
(5  and  6  Vict.  cap.  35),  sees.  42  arid  51. 
The  Income  Tax  Act  1S42  provides,  sec. 
42,  that  in  the  ca-se  of  a  trustee  or  agent 
who  is  in  receipt  of  profit,  &c.,  belonging 
to  another,  and  who  is  not  himseR 
directly  cbareeable  with  duty,  it  shall  he 
sufficient  if  ne  delivers  a  list  "in  the 
manner  hereinafter  required  of  the  name 
and  residence"  of  the  persons  entitled 
thereto.  Section  51  provides  that  every 
person  who  shall  be  in  receipt  of  anv 
money  belonging  to  another  for  which 
such  other  person  is  chargeable  shall 
"  deliver  in  man  ner  before  directed  a  list 
in  writing,  in  such  form  as  this  Act 
requires,  signed  by  him,  containing  a 
true  and  correct  statement  of  all  such 
money,  value,  profits,  or  gains,  and  the 
name  and  place  of  abode  of  every  person 
to  whom  the  same  shall  belong.  ..."  A 
firm  of  underwritei-B  on  being  asked  to 
furnish  a  list  in  terms  of  section  51  of  the 
Income  Tax  Act  1842  containing  the 
profits  due  to  their  constituents,  declined 
to  do  so,  holding  that  under  section  42  of 
the  Act  they  were  not  bound  to  do  more 
than  furnish  a  list  containing  their  names 
and  addresses.  Held  ihat  the  under- 
writers were  bound  to  furnish  the  list 
called  for  containing  the  profits,  section 
42  being  merely  a  proviso  on  preceding 
sections,  and  referring  shortly  to  the  list 
required  by  section  51  and  not  restricting 
the  scope  of  such  list.  Inland  Bevenue  v. 
Oibb.  p.  674. 


Bevenue  —  Public-House  —  Licence  Duty  — 
BiUiard  Saloon  in  Flat  above —  Whether 
Part  of  Licensed  Premises— "  Offices  "— 
Inland  Revenue  Act  1880  (43  UTid  44  Vict, 
c.  20),  see.  43.  The  tenant  of  a  public- 
house  was  tenant  under  a  separate  lease 
of  a  billiard  saloon  situated  in  the  flat 
immediately  above  the  public  •  house. 
There  was  no  internal  communication 
between  the  saloon  and  the  public-house, 
access  to  the  saloon  being  obtained  by  an 
outside  staircase.  Held  that  the  billiard 
saloon  was  neither  part  of  the  dwelling- 
house  in  which  the  retailer  resided  or 
i-etailed  spirits,  nor  within  the  description 
"offices,  courts,  yards,  and  gardens  tnere- 
with  occupied,"  and  conseuuently  that 
licence  du^  was  not  exigible  in  respect 
thereof.  Paterson  v.  Iidand  Revenue, 
p.  0D2. 

Income  Tax^Proftts — Deductions- 
Payment  Made  to  Rival  Company  for 
Commanding  Interest  in  its  Management 
—  "  Money  wholly  Expended  for  the  Pur- 
pose of  Such  Trade  ' — Income  Tax  Act 
1842  (5  and  6  Vict.  cap.  53),  sec.  100, 
Schedule  D,  Rules  Applying  to  First  and 
Secoiui  Cases,  No.  I.  A  company  having 
made  an  agreement  with  another  com- 
pany carrying  on  a  similar  business, 
whereby  it  obtained,  in  return  for  an 
undertaking  to  make  up  the  yearly 
profits  of  the  second  company  to  a  certain 
amount  a  commanding  interest  in  its 
nianjigenient,  claimed  to  deduct  from 
its  yearly  profits  for  the  purposes  of 
income  tax  assessment  the  sum  paid  to 
the  other  company.  The  Income  Tax 
Commissioners  allowed  the  deduction, 
holding  that  the  payment  had  been  made 
by  the  company  "for  the  purpose  of  its 
trade  and  that  it  might  sell  its  goods  at 
a  iMjtter  price."  The  Surveyor  appealed. 
Held  (1)  that  the  question  waa  one  of 
fact  rather  than  of  law,  and  (2)  that  the 
deduction  had  rightly  been  allowed. 
Mooiv  (Surveyor  of  Taxes)  v.  Stewarts  Sc 
Lloyds,  Limited,  p.  811. 

See  Valuation  Ca^es. 

Revenue  Prosecution.  See  Justiciary 
Cases. 

Revieiv.    See  Justiciary  Cases— Process. 

Review  by  House  of  Lords.     See  Appeal. 

Revocation.  See  Trust—  International  Law. 

Right  in  Security.    See  Title  to  Heritage. 

Right  of  Accused  to  Adjournment.  See 
Justiciary  Cases. 

Right  of  Appeal.    See  Jusliciary  Cases. 

Right  of  Charterers  to  Benefit  of  Policy. 
See  Insurance. 

Right  of  Ijocal  Authority.    See  Road. 

Right  of  Parish  Council  to  Defend  Action. 
See  Local  Government.   . 

Right  of  RepresentcUives  of  Burgh.  See 
Local  Government. 

Right  of  Trader  to  SpecHication.  See 
Railway. 

Righl-of-Way.    See  Process. 

Right  to  Charge  Dues.     See  Statute. 

Right  to  Exclusive  Use  of  Trade  Name. 
See  Trade  Name. 

Right  to  Interdict.    See  Process. 

Right  to  Protect  Property.    See  Process. 

Right  to  Revoke.    See  Trust. 
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Bights    and    Duties    of    Partners.      See 
Partnership. 

Bights  of  Lower  Riparian  Milloioner.    See 
Fishings. 

Bights  of  Opposing  Party.    See  Poor's  Boll. 

Bights  of  Proprietors.    See  Property. 

Bights  of  Upper  Salmon^  Fishing  Pro- 
prietor.   See  Fishings. 

Btparian  MUlowners.    See  River. 

Biver — Process — Pollution — Rivers  Pollu- 
tion Prevention  Act  1876  (^  and  40  Vict, 
cap.  75),  see.  11— Appeal  to  Court  of  Session 
in  Common  Form— Competency — Statute. 
The  Bivers  Pollution  Prevention  Act  1876, 
sec.  11,  provides  for  review  by  one  of  the 
Divisions  of  the  Court  of  Session  by  way 
of  special  case  of  any  proceedings  under 
that  Act  in  the  Sheriff  Court,  and  it  also 
provides  for  a  petition  or  complaint 
presented  in  the  Sheriff  Court  oeing 
removed  to  be  tried  by  the  Superior 
Courts  in  the  first  instance  if  thought 
desirable.  In  a  petition  presented  in  a 
Sheriff  Court  to  have  the  defenders 
ordained  to  cease  polluting  certain 
streams,  the  defenders,  after  the  Sheriff 
had  found  that  they  had  admitted 
polluting  and  were  therefore  guilty  of  a 
Dreach  of  the  Act,  brought  un  appeal  to 
the  Court  of  Session  in  common  form. 
Held  that  section  11  of  the  River  Pollu- 
tion Prevention  Act  1876  was  exhaustive 
as  to  the  method  of  review  and  exclusive 
of  the  common  law  right  of  appeal ;  that 
the  appeal  was  therefore  incompetent 
and  fell  to  be  dismissed ;  and  that  it  was 
not  and  could  not  at  this  stage  be  an 
application  to  have  the  case  tried  in  the 
first  instance  in  the  Superior  Court. 
Guthrie,  Craig,  Peter,  &  Company  v. 
Brechin  Magistrates,  January  9,  1885, 
12  R.  460,  22  S.L.R.  343,  commented  on. 
Lanarkshire  County  Council  v.  Burgh  of 
Airdrie.  Lanarkshire  County  Council  v. 
Burg^  of  Coatbridge,  p.  632. 

PoUution—  Water-worJcs—Compensa' 

tion  Water — Riparian  MUlowners — Com- 
pensation Water  so  Turbid  as  to  Render 
Stream  Unfit  for  MUlowners'  Use — Statu- 
tory JhUy—Negligennce.  The  waters  of  a 
stream  were  wnder  statutory  authority 
impounded  in  a  reservoir  by  water  trus- 
tees for  the  purpose  of  supplying  a  town 
with  water  ana  of  giving  compensation 
water.  The  trustees  were  under  obliga- 
tion to  pass  down  the  stream  a  certain 
amount  of  compensation  water  but  noth- 
ing was  said  as  to  its  quality.  Owing  to 
a  dry  season  the  reservoir  Decame  very 
low,  with  the  result  that  the  silt  in  it 
was  exposed  and  was  carried  into  and 
mixed  with  the  water,  but  it  had  been  as 
low  on  previous  occasions  and  only 
once  had  there  been  complaint.  During 
the  period  now  in  question,  however, 
there  were  exceptional  climatic  con- 
ditions. Millowners  on  the  stream, 
who  had  for  long  used  its  water  in 
their  manufacture,  having  brought  an 
action  of  damages  against  the  trustees 
on  the  ground  that  during  a  certain 
period  the  compensation  water  was  so 
turbid  and  polluted  as  not  only  itself  to 
he  unfit  but  also  to  have  rendered  the 


water  of  the  stream  unfit  for  use,  the 
trustees  denied  liabiUty,  and  also  denied 
that  they  were  responsible  for  tiie 
quality  oi  the  compensation  water  but 
only  for  the  quantitv.  Held  {per  Lord 
Chancellor,  Lords  Macnaehten,  Davey, 
and  Atkinson,  diss.  Lords  James  and 
Robertson,  rev.  Second  Division)  (1)  that 
the  millowners'  right  to  the  waters  of 
the  stre.am  had  been  impaired  by  the 
statutes  to  the  extent  of  the  reasonable 
exercise  of  the  statutory  powers  conferred 
on  the  trustees ;  ^2)  that  it  was  for  them 
to  show  afiOrmatively  and  clearly  that 
the  powers  had  not  been  exercised  with 
reasonable  precaution ;  and  (3)  that  in 
the  absence  of  such  proof  the  trustees 
were  entitled  to  be  assoilzied  in  the 
action  for  damages.  Opinions  conira 
(per  Lord  James  of  Hereford)  (I)  that  the 
statutes  contemplated  the  giving  as  com- 
pensation water  of  water  fit  for  use  unless 
that  was  impracticable ;  (2)_  that  it  fell  to 
the  trustees  to  show  that  in  the  circum- 
stances of  the  case'  to  do  so  had  been 
impracticable;  and  (3)  that,  having  failed 
to  adduce  such  proof,  they  were  liable  in 
damages ;  and  ( per  Lord  Robertson)  (1) 
that  the  reservoir  was  primarily  to  give 
fit  compensation  water;  (2)  that  a  duty 
towards  the  pursuers  was  thereby  im- 
posed on  the  trustees ;  and  (3)  that  owing 
to  their  view  of  the  statute  the  trustees 
had  not  attempted  to  fulfil  such  duty  and 
were  therefore  liable  in  damages.  Somer- 
ville  &  Son,  Limited  v.  Edinburgh  and 
District  Water  Trustees,  p.  843. 

Biver.  See  Waier — Fishings — Prescription. 

Road — Public  Boad — Turnpike  Boads  Act 
1831  (1  and  2  WUl.  IV,  cap.  43),  «<jc.  100- 
Boads  and  Bridges  Act  1878  (41  and  42 
Vict.  cap.  51),  sec.  123,  and  Scfied.  C,  sec, 
100 — Becovery  of  Cost  of  Repairing  Road 
Damaged  by  the  Laying  of  Water  Pipa 
—Repair  Recoverable  that  of  a  Repair 
to  be  Executed  immediately  and  once  for 
aU,  Under  section  100  of  the  Turnpike 
Roads  Act  1831,  which  is  incorporated 
into  the  Roads  and  Bridges  Act  1878  by 
sec.  123  thereof,  a  roa^  authority  is 
empowered,  where  a  road  has  been 
damaged  by  being  opened  up  for  the 
laying  of  pipes,  e.a.,  for  water,  and  hss 
not  been  sumciently  restored,  to  execute 
the  necessary  repair  and  to  recover  the 
cost  from  the  party  having  opened  the 
road.  Held  that  the  repair  contemplated 
by  the  Act  is  "a  repair  which  may  be 
done  immediately  and  once  for  all,  and 
that  it  was  not  intended  that  the  i-oad 
authority  should  go  on  making  successive 
repairs  at  the  cost  of  the  Water  Company 
or  water  authority  until  all  ttace  of 
damage  to  the  road  should  have  dis- 
appeared." Lanarkshire  Upper  Ward 
District  Committee  v.  Airdrie,  Coat- 
bridge and  District  Water  Trustees  and 
Others,  p.  628. 

■  Railway —  Burgh  —  Maintenarux  of 


Roadway — Bridge  Caj~ruing  Street  Over 
RaUway — Railway's  Obligaiion  to  Mmn- 
tain  Road — District  Ann^ced  to  CUyfrom 
County— Special  PowersofOUyAtuhorili/ 
as  to  Strems—" FvbUe  Uighway'^—BaMr 
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■waua  CloMsea  CoTuolideUion  (Scotland) 
Ad  1845  (8  and  9  Vict.  cap.  33),  .sec.  38. 
The  Railways  Glauses  Consolidation 
(ScotlaDd)  Act  18i5,  sec.  38,  provides 
for  "any  turnpike  road  or  pubnc  high- 
way" crossed  By  a  railway  being  bridged 
by  the  railway  company,  and  enacts 
that  such  bridges  with  the  approaches 
shall  be  maintained  by  the  railway 
com^ny.  A  railway  company,  whose 
Special  Act  conferrea  power  in  certain 
cases  to  substitute  for  existing  portions 
of  road  new  portions  which  were  to  be 
subject  to  the  same  provisions  as  the 
existing  portions,  crossed  with  its  lines 
certain  roads  which  at  the  formation  of 
the  line  were  under  a  county  local  autho- 
rity. The  roads  were  bridged  in  terms 
of  section  38  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act  1815,  in 
places  new  portions  of  road  being  sub- 
stituted for  existing  portions.  Some 
^ears  subsequently  the  district  embrac- 
mg  these  roads  was  annexed  to  a  City 
whose  Special  Act  vested  the  roads  in 
the  city  authority  and  subjected  them 
to  its  other  Special  Acts,  which  con- 
tained provisions  as  to  streets  after  being 
put  on  the  register  of  public  streets  being 
maintained  thereafter  by  the  local  autho 
rity.  In  an  action  by  the  City  against 
the  railway  company  to  eniorce  the 
obligation  of  ntaintaining  the  roadway, 
held  (1)  that  the  Railways  Clauses  Con- 
solidation (Scotland)  Act  1845,  sec.  88,  by 
its  terms  "  turnpike  road  or  public  high- 
way "  applied  to  streets  in  a  city  as  well 
as  roads  m  a  county  district,  and  so  still 
applied  to  the  roads  in  question  ;  (2)  that 
the  substituted  portions  were  in  the  same 
position  as  the  other  jportions  of  road ; 
and  (3)  that  the  special  powers  of  the 
transferees  could  not  operate  a  release 
from  its  obligations  to  the  railway  com- 
pany. Gla^ow  Corporation  v.  Cale- 
donian Railway  Company,  ^.  534. 
Rood — Bailioay —Burgh — Maintenance  of 
Boadtoay  —  Bridpes  Carrying  Streets 
across  Line  —  Ctiy  Authority  Owning 
Tramway  System  Using  Bridges— Lia- 
bility for  Maintenance— Tramioays  Act 
1870  (33  and  34  Vict.  cap.  78),  sec.  28— 
Raihoaya  Clauses  Consolidation  {Scot- 
land) Act  1815,  sec.  38.  A  railway  com- 
pany was  bound  in  terms  of  the  Railways 
Clauses  Consolidation  (Scotland)  Act  1845, 
section  SO,  to  maintain  the  roadway  upon 
bridges  and  approaches  thereto  which 
earned  streets  across  their  line.  These 
roadways  were  also  utilised  by  a  tramway 
system  owned  by  the  corporation  of  the 
city  in  which  they  lay,  the  Tramways 
Act  of  1870  being  incorporated  in  their 
Special  Act.  In  an  action  by  the  corpora- 
tion to  enforce  against  the  railway  com- 
pany the  obligation  of  maintenance  of 
the  roadway,  held  that  the  company's 
obligation  was  not  to  maintain  the  whole 
roadway,  with  a  right  of  relief  against 
the  tramway,  but  was  merely  to  mamtain 
the  portion  of  the  roadway  not  falling 
within  section  28  of  the  Tramways  Act  as 
incorporated  in  the  Special  Act.  Glas- 
gow Corporation  v.  Caledonian  Railway 
Company,  p.  S34. 


Road— Bailioay— Substitution  of  New  Road 
for  Old— Right  of  Local  Authority  in  the 
Old  Road — Building  byAdjoining  Owner 
on  Old  Road  where  it  r'orms  Cul-de-sac— 
Interdict  —  The  Railways  Ckiuses  Con- 
solidation {Scotland)  Act  1845  (8  and  0 
Vict.  cap.  33),  8«c«.  48  and  id—Turnpike 
Roads  {Scotland)  Act  1831  (1  and  2  IViU. 
IV,  cap.  43),  see.  10— Roads  and  Bridges 
{Scotland)  Act  1878  (41  and  42  Vict.  cap. 
51),  sees.  42  and  43.  A  railway  company 
in  the  exercise  of  statutory  powers  inter- 
fered with  a  public  road,  occupying  the 
site  of  part  oi  it  with  their  railway  line 
and  station  platforms,  and  provided  a 
substituted  road  to  the  satisfaction  of  the 
local  authority  in  terms  of  the  49th  sec- 
tion of  the  Railways  Clauses  Consolida- 
tion (Scotland)  Act  1845,  which  was  incor- 
porated with  their  Special  Adt.  The  new 
road  ran  to  the  north  of  the  old  and 
formed  a  cord  to  the  arc  which  the  old 
road  had  described.  ■  A  portion  of  the  old 
road  near  the  east  end  of  the  arc  about 
88  feet  in  length  was  not  actually  used  by 
the  railway  company,  and  formed  a  cul- 
de-sac  affording  access  to  property  front- 
ing it  on  the  south  belonging  to  A  but 
affording  access  to  no  other  property.  A 
having  acquired  from  the  railway  com- 
pany the  ground  which  lay  ex  adverso  of 
his  property,  on  the  other  side  of  the  old 
road  and  between  it  and  the  new,  PK>- 
posed  to  build  over  the  said  portion  of^ the 
old  road.  No  steps  had  at  any  time  been 
taken  under  the  Turnpike  Roads  (Scot- 
land) Act  1831,  section  70,  or  later  under 
the  Roads  and  Bridges  (Scotland)  Act 
1878,  sections  42  and  43,  to  have  the  old 
road  closed.  Held,  on  an  application  by 
the  county  council  as  county  road  trus- 
tees for  interdict,  that  no  right  in  the 
portion  of  the  old  road  in  question  re- 
mained in  the  coniplainers.  Lord  Low — 
"  Now,  it  seems  to  me  that  when  a  road 
has  been  interfered  with  by  a  railway 
company,  acting  under  statutory  powers, 
in  such  a  way  that  it  cannot  be  restored, 
and  the  company  provide  a  substituted 
road,  in  terms  of  the  49th  section  "  of  the 
Railway  Clauses  Consolidation  (Scotland) 
Act  1^5,  "to  the  satisfaction  of  the  local 
authority,  the  General  Road  Acts  have 
no  application."  CampbeU  v.  Walker, 
May  29, 1863,  1  Macph.  825,  distinguished. 
Lanarkshire  County  Council  v.  Eadie  and 
Caledonian  Railway  Company,  p.  805, 

Sale.    See  Title  to  Heritage. 

Sale  of  Business.    See  Contract. 

Sale  of  Interest  in  Common  Property.  See 
Property. 

Sale  under  a  Sequestration.  See  Justiciary 
Cases. 

Salmon  Fishing.  See  Justiciary  Cases — 
Process — Property— Pishings — Interdict. 

Sanitary  Authority.  See  Local  Govern- 
ment. 

Scotch  Domicileof  Origin.   See  Jurisdiction. 

Sentence.    See  Justiciary  Cases. 

"Serious  and  Wilful  3fisconduc<."  See 
Master  and  Servant. 

Service  by  Registered  Letter.    See  Process. 

Service  of  Wrong  Summons.  See  Repar- 
ation. 
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ServiceB  Rendered.  See  Master  and  Ser- 
vant. 

Servitude.    See  Property. 

Separation  and  ARment.  See  Hvshand 
and  Wife. 

Sequestration.    See  Bankruptcy. 

Settlement.    See  Poor. 

Settlement  Estate  Duty.    See  Revenue. 

Sewer.    See  Public  Health. 

Sheriff.  See  Public  Health  —  Title  to 
Heritage. 

Sheriff  (jourt.    See  Jurisdiction. 

Ship— Collision — Limitation  of  Liability — 
Fishing-Boat — Fishing-Boat  Registered 
only  in  Fishing -Boat  Register  under 
Part  IV  of  Mercfiant  Shipping  Act  1894 
Entitled  to  Limitation  of  Liability  — 
Merchant  Shipping  Act  1894  (57  and  58 
Vict.  txtp.  80),  sees.  2,  373,  503,  508.  Sec- 
tion 603  of  the  Merchant  Shipping  Act 
of  1894  limits  a  shipowner's  liability  in 
certain  cases  of  loss  of  life,  injury,  or 
damage.  Section  508  provides  that  this 
benefit  shall  not  extend  to  any  British 
ship  which  is  not  recognised  as  a  British 
ship  within  the  meaning  of  the  Act.  Sec- 
tion 2  provides,  sub-sec.  1,  that  every 
British  snip  (with  exceptions  enumerated 
in  sec.  3  not  here  in  point)  shall  be 
"registered  under  this  Act;'"  sub-sec.  2, 
that  any  such  ship  "  not  registered  under 
this  Act"  shall  not  be  recognised  as  a 
British  ship.  Held  that  a  British  flshing- 
boat  registered  only  in  the  Fishing-Boat 
Register  under  Part  IV  of  the  Act,  and 
not  under  Part  I,  was  a  British  ship 
registered  under  the  Act  within  the 
meaning  of  sec.  2,  and  that  its  owner 
was  entitled  to  the  limitation  of  lia- 
bility conferred  by  sec.  503.  Couper  v. 
M,Kenzie,  j>.  416. 

Collision — Limitation  of  Liability — 

Fishing-Boat  —  Tonnage  —  Deduction  of 
Crew  Space  —  Surveyor's  Certificate  — 
Registration  —  Merchant  Shipping  Act 
1894  (57  and  58  Vict.  cap.  60).  In  cal- 
culating the  tonnage  of  a  st«am  fishing- 
boat,  registered  only  under  Part  IV  of 
the  Merchant  Shipping  Act  1804,  for  the 
purpose  of  the  limitation  of  the  owner's 
liability  under  sec.  503,  held  that  the 
owner  was  entitled  to  deduct  crew  space 
which  was  certified  by  a  Board  of  Trade 
surveyor,  although  neither  the  certificate 
nor  any  entries  in  connection  with  it 
had  been  registered  in  the  regfister  ap- 
pointed to  be  Icept  under  Part  I  of  the 
Act.    Couper  v.  M'Kenzie,  p.  416. 

Collision — Fog— Rules  to  be  Observed 

by  Vessels  Navigating  in  Fog — Regyda- 
ttons  for  Preventing  Collisions  at  Sea — 
Relation  of  Article  16  to  AHicles  19, 21,  23. 
The  Regulations  for  Preventing  Collisions 
at  Sea  provide:— By  article  16— That  a 
steamer  in  a  fog  hearing  another  vessel's 
fog-signal  forward  of  her  beam  shall 
stop  her  engines  and  then  navigate  with 
caution.  By  article  19— That  when  two 
steamers  are  crossing  with  risk  of  colli- 
sion the  vessel  which  has  the  other  on 
her  starboard  side  shall  keep  out  of  the 
other's  way.  By  article  23— That  every 
steam  vessel  directed  to  keep  out  of 
another  vessel's  way  shall  on  approach- 


ing, if  necessary,  stop  and  reverse.  Tie 
steamer  "Linn  o'  Dee,"  navigating  in 
a  fog,  heard  forward  of  her  beam  and 
upon  her  starboard  side  the  fog-sigiuil 
of  an  unseen  steamer.  The  sound  seemed 
gradually  to  "  broaden,"  which  indicated 
a  possibility  that  the  vessel  from  which 
it  proceeded  was  crossing  the  course  of 
the  "Linn  o'  Dee"  from  starboard  to 
port.  TTie  "Linn  o'  Dee"  stopped  her 
engines  in  conformity  with  article  16.  A 
collision  took  place.  Held  that  she  had 
acted  rightly,  and  was  not  bound  to  have 
acted  upon  article  23  and  reversed  her 
engines.  Opinions  that  while  all  the 
articles  are  to  be  read  together  so  far 
as  practicable,  article  16  contains  all  the 
obligatory  directions  with  reference  to 
speed  in  log,  and  is  imperative  so  long  »a 
ttif  position  of  the  other  vessel  has  not 
been  ascertained  with  certainty.  Craw- 
ford and  Another  (Owners  of  the  as. 
"Warsaw")  v.  Granite  City  Steamship 
Company,  Limited  (Owners  of  the  s,s. 
"Linn  o*^ Dee"),  p.  732. 

Ship  —  Collision  —  Decree  in  Favour  of 
Owners  of  One  Ship  Obtained  in  Con- 
joined Actions  for  Damages — Petition 
by  Oicners  of  the  Other  Shi'^  for  Limita- 
tion of  Liability  and  Distribution  — 
Opening  up  in  the  Petition  at  the 
Instance  of  Claimants  not  Represented 
in  Conjoined  Actions  the  Decree  Obtained 
therein  —  Merchant  Shipping  Ad  18M 
(57  and  58  Vict.  cap.  60),  sees.  903,  504.  In 
conjoined  actions  for  damages  for  colli- 
sion in  which  both  ships  were  found  to 
be  to  blame,  the  owners  of  the  "  Anglia" 
obtained  against  the  owners  of  the 
"Olga"  decree  for  a  sum  which  exceeded 
their  total  liability  as  limited  bv  section 
503  of  the  Merchant  Shipping  Act  18M. 
The  owners  of  the  "  Olga  having  pre- 
sented under  that  Act  a  petition  for 
limitation  of  liability  and  for  distribution, 
the  owners  of  the  "Anglia"  claimed  to 
rank  for  the  sum  in  their  decree;  the 
owners  of  the  "Anglia's"  cargo,  how- 
ever, having  appeared  and  put  in  a  claim, 
sought  to  nave  such  decree  opened  up, 
maintaining  that  the  valueof  the  "Anglia" 
had  been  overstated  and  had  not  been 
contested  by  the  owners  of  the  "  Olga" 
because  they  had  had  little  or  no  interest 
to  do  so,  but  that  the  finding  of  such 
value  could  not  be  binding  on  them  when 
they  were  not  represented  in  the  actions. 
Held  that  the  owners  of  the  "Anglia" 
were  bound  to  trjr  again  in  the  petition 
the  amount  of  their  claim.  Van  Eijck  & 
Zoon  (Owners  of  the  "Anglia's"  Cargo) 
v.  Somerville  and  Another  (Owners  of 
the  "Anglia"),  p.  84L 

— ; See  Reparation — Expenses. 

Sist.    See  Compensation. 

Slander.    See  Reparation — Eacpenses. 

Small  Debt  Appeal.    See  JxMticiary  Cases. 

Small  Debt  Court.    See  Proeeaa. 

Special  Drainage  District.  See  PrMie 
Health. 

Special  Powers,  See  Road  —  Judicial 
Factor. 

Special  Warrant.    See  Master  and  Servant 

Stamp  Duty.    See  Revenue. 
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Stated  Caae.    See  Justiciary  Cases.  ■ 
Statement  by  Defender.    See  Reparation. 
Statement  of  Profits.    See  Revenue. 
StatemerU  of  Damage.    See  Landlord  and 

Tenant. 
Statute— Bye-Law — Ultm  vires— Powers  of 
Magistrates  —  Hours  of  Closing  —  Ice- 
Cream  Shops— Burgh  Police  {Scotland) 
.Acts  1S02  (56  and  66  Vict.  cap.  55),  sees. 
316,  317.  318,  380  (6);  1803  (3  Ed.  VII.  cap. 
33),  sec.  82  j2).  Under  the  Burgh  (Scot- 
land) Act  1892,  sec.  380  (6),  ice-cream  shops 
may  only  be  open  between  the  houi-s  of  5 
in  the  momiaK  and  12  midnight.  'Hie 
Burgh  Police  (Scotland)  Act  ife,  sec.  82 
(2),  empowers  town  councils  of  burghs  to 
make  bye-laws  (subject  to  confirmation 
by  the  Sheriff  and  Secretary  for  Scot- 
land) in  regard  to  the  hours  of  opening 
and  closing  ice-cream  shops  within  the 
limits  prescribed  by  the  Act  of  18^,  sub- 
ject to  the  proviso  that  the  hours  for 
business  are  not  to  be  restricted  to  less 
than  15  hours  daily.  The  town  council 
of  a  burgh  duly  passed  a  bye-la\\  making 
it  illegal  for  such  premises  to  be  kept 
open  except  between  7  o'clock  in  the 
morning  and  10  o'clock  at  night.  In  an 
action  for  reduction  of  the  bye-law  at 
the  instance  of  the  ice-cream  vendors  of 
the  burgh,  on  the  ground  that  it  was 
unreasonable,  oppressive,  and  ultra  vires, 
the  pursuers  averred  that  unless  the  bye- 
law  was  reduced  their  businesses  would 
be  ruined,  as  they  would  be  precluded 
from  doing  -  business  during  the  most 
profitable  period  of  the  H  hours.  Held 
(1)  that  the  only  ground  upon  which  the 
Court  could  proceed  was  that  of  ultra 
vires;  (2)  that  the  pursuer's  averments 
were  irrelevant  to  suppoi-t  such  a  case, 
as  they  disclosed  nothing  which  on  the 
face  of  the  bye-law  showed  it  to  be  vMra 
mres.  Da  Prato  and  Others  v.  Magis- 
trates of  Partick,  p.  406 

Statutory    Law  —  Interpretation  — 

Previous  Legislation.  Per  Lord  Kyllachy 
— "I  should  doubt  much  whether  the 
courts  of  law  are  at  liberty,  in  construing 
Acts  of  Parliament,  to  do  with  reference 
to  the  course  of  previous  legislation,  or 
to  inferences  whicn  they  may  be  disposed 
to  draw  from  previous  statutes  as  to  the 
probable  intentions  of  the  Legislature." 
Couper  V.  Mackenzie,  p.  416. 

Tramways  Act  1870  (.S3  and  34  Vict. 

cap.  78),  sec.  ^  —  Interpretation — Pur- 
chase of  Tramway  within  its  District 
by  Local  Authority  under  Compulsory 
Powers—  Whether  Bound  also  to  Payfor 
Depot  out  of  District  "Suitable  and  used 
.  .  .  for  Purposes  of  Undertaking^' 
Section  43  of  the  Tramways  Act  1870 
provides: — "Where  the  promoters  of  a 
tramway  in  any  district  are  not  the  local 
authority,  the  local  authority  .  .  .  may 
...  by  notice  .  .  .  require  such  pro- 
moters to  sell,  and  thereupon  such 
promoters  shall  sell  to  them  their  under- 
taking, or  so  much  of  the  same  as  is 
within  such  district,  upon  terms  of  pay- 
ing the  then  value  (exclusive  of  any 
aifowance  for  past  or  future  profits  of 
the  undertaking,  or  any  compensation 


for  compulsory  sale  or  other  considera- 
tion whatsoever)  of  the  tramway,  and 
all  lands,  buildings,  works,  materials, 
and  plant  of  the  promoters  suitable  to 
and  used  by  them  for  the  purposes  of 
their  undertaking  within  such  district 
.  .  ."  feM  that  the  words  "within  such 
district"  qualified  the  word  "undertak- 
ing" and  not  the  words  "lands  .  .  . 
promoters,"  and  that  accordingly  a  local 
authority  acquiring  a  tramway  under- 
taking under  the  above  section  was 
bound  to  pay  the  promoters  the  value 
of  a  depot  suitable  to  and  used  b^  them 
in  the  undertaking,  although  not  situated 
within  the  district  of  the  local  authority. 
Manchester  Carriage  and  Tramways 
Company  v.  Swinton  and  Pendlebury 
Urban  District  Council,  p.  573. 

Statute — Construction — Canai — Pier  Dues 
— Right  to  Charge  Dues  suMect  to  Power 
in  Commissioners  to  Regulate  Stated  to 
be  in  Statute — No  Provisions  in  Statute 
for  such  Regulation — Rates  Chargeable  by 
Private  Owner  of  Public  Pier — "  Wharf- 
age" Rates — Right  of  Owner  of  Pier  to 
Levy  Rates  on  Vessels  Touching— Cale- 
donian Canal  Acts  18tVi  (44  Geo.  Ill,  c. 
62),  sec.  58;  1857  (20  and  21  Vict.  c.  27), 
Schedule;  uTid  1860  (28  and  24  Vict.  e. 
46),  sec.  10.  The  Caledonian  Canal  Act 
18W,  sec.  58,  after  providing  for  the 
owners  of  lands  adjoining  the  canal 
having  power  to  erect  wharfs,  quays, 
landing  places,  &c.,  and  to  land  goods, 
&c.,  thereon,  enacts — ".  .  .  and  all  rates 
and  duties  which  shall  be  paid  to  the 
use  and  benefit  of  the  said  wharfs, 
quays,  landing  places,  cranes,  weigh 
beams,  and  warenouses,  shall  be[  siib- 
ject  to  the  powers  herein  contained 
for  the  said  Commissioners  to  limit, 
ascertain,  and  make  regulations  of  and 
concerning  such  rates  of  wharfage)  and 
are  hereby  vested  in  such  owner  or 
owners  of  the  lands,  grounds,  or  wastes 
who  shall  make,  construct,  and  ei-ect  the 
same  respectively  as  aforesaid,  and  his, 
her,  and  their  representatives,  so  that 
the  rates  and  powers  herein  granted  to 
the  said  Commissioners  shall  not  be 
thereby  reduced  or  infringed."  The  Act 
contains  no  provisions  dealing  with  the 
limitation,  &c.  of  such  rates  and  duties 
by  the  Commissioners.  Held  (1)  that  the 
section  conferred  a  power  to  charge  rates 
and  duties  although  there  were  no  provi- 
sions dealing  with  the  exercise  by  the 
Commissioners  of  the  power  to  limit,  &c., 
but  (2)  that  such  rates  and  charges  were 
"wharfage"  rates  only,  i.e.,  a  rate  upon 
goods  and  passengers  landed  at  or  shipped 
from  the  pier,  and  not  "tonnage"  rates, 
i.e.,  a  rate  on  the  tonnage  of  the  boat 
touching  at  the  j)ier.  Lady  Seafield  v. 
Macbrayne,  p.  70o. 

Interpretation — Clause  of  Protection 

— Special  Enumeration  of  Persons  Pro- 
tected —  Person  Not  so  Included  Not 
Necessarily  Excluded  from  Protection. 
When  a  statute  contains  a  special 
enumeration  of  protected  persons  it 
does  not  necessarily  follow  that  a  person 
not  included  in  the  enumeration  is  ex- 
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eluded  from  the  protection  afforded  bT 
the  statute.  M'Laughllu  v.  Westgarth 
and  Another,  p.  881. 

StaHUe.  SeeJrusUciary  Caaea— Harbour— 
Revenue — Company — River, 

StattUory  Duty.    See  River. 

Statutory  Law.    See  StatxUe. 

Statutory  Power.    See  Local  Authority. 

Substitution  of  Issue  for  Parents.  See 
Succession. 

SiU'cession  —  Trust  —  Uncertainty  —  "  Su,ch 
Charitable,  Benevolent,  or  Reltgious  Ob- 
jects or-Purpoaea  within  the  Ciq/  of  Aber- 
deen" as  the  Truateea  ahull  Inatiiute  or 
Select,  A  testator  by  her  trust-disposition 
and  settlement  directed  that  the  residue 
of  her  estate  should  be  applied  by  her 
trustees  "at  their  discretion  from  time 
to  time  towards  such  charitable,  bene- 
volent, or  religions  objects  or  purposes 
within  the  city  of  Aberdeen  as  thev 
themselves  shall  institute  or  select. 
Held  that  the  bec^uest  was  void  from 
uncertainty.  Mcunntyre  v.  GriTnond'a 
Truateea,  March  6,  1905,  42  S.L.R.  466, 
and  Blair  v.  Duncan,  December  17,  1901, 
4  P.  (H.L.)  1,  39  S.L.R.  212,  followed. 
Shaw's  Trustees  v.  Esson's  Trustees  and 
Others,  p.  21. 

Will — Meaning  of  Bequest — Descrip- 
tion of  Claaa — "  My  Retativea  of  Lihe 
Degree  in  Scotland  Living  at  the  Time 
of  My  Death."  A  testatrix  made  this 
bequest—"  In  regard  to  the  residue  of 
my  estate  I  add  the  name  of  Oavin  E. 
Argo,  of  Scotland,  who  I  wish  to  divide 
what  falls  to  him  with  my  relatives  of 
like  degree  in  Scotland  living  at  the  time 
of  my  death."  Held  that  a  relative  in 
the  same  degree  of  relationship  as  Mr 
Argo,  but  whose  home  and  ordinary 
residence  were  in  Australia,  though  she 
happened  to  be  in  Scotland  on  a  visit  at 
the  time  of  the  testatrix's  death,  was  not 
within  the  class  whom  the  testatrix  in- 
tended to  benefit.  Argo  v.  Pauline  and 
Others,  p.  23. 

Truat^Veating~Repugnancy—Dia- 

cretionary  Power  of  Truateea  to  With- 
hold Payment — Conditional  Inatitution 
of  laaue  of  Beneficiary— "  Dying,"  mean- 
ing Dying  before  Receiving  Payment, 
and  not  Dying  before  Term  when  Legacy 
might  have  been  Paid.  A  testator  who 
died  in  1884  conveyed  to  trustees  his 
whole  estate,  inter  alia,  "(Second)  For 
payment  at  the  first  term  of  Whitsunday 
or  Martinmas  after  my  death  ...  to  my 
nephews"  A  and  B,  "equally  between 
them,  the  sum  of  £1000,  but  declaring 
that  it  shall  be  in  the  power  of  mv  said 
trustees  to  withhold  payment  of  this 
legacy  in  whole  or  part  for  such  time  as 
they  may  think  proper,  and  to  apply  the 
income,  or  such  part  of  the  capiUil  as 
they  may  think  proper,  for  the  benefit  of 
the  legatees,  declaring  that  the  trustees 
shall  be  entitled  to  exercise  an  absolute 
discretion  as  to  the  extent  and  manner 
in  which  this  legacy,  and  the  income 
thei-eof,  shall  be  paid  to  or  applied  for 
the  benefit  of  the  legatees,  and  in  the 
event  of  either  of  tne  said"  A  or  B 
"  dying  leaving  lawful  issue,  my  trustees 


shall'  be  entitled  to  apply  such  deceaser's 
share  of  the  legacy  for  behoof  of  such 
issue  in  any  way  they  may  think  proper, 
and  failing  such  issue  they  shall  be 
entitled  to  nold  the  share  of  such  deceaser 
for  behoof  of  the  survivor  of  m^  said 
nephews  in  like  manner  and  subject  to 
the  same  conditions  as  are  applicable 
to  the  original  legacy."  With  regard  to 
the  residue  of  his  estate,  he  directed  bis 
trustees  "to  divide  ibe  same  among  the 
legatees  before  named  in  proportion  to 
the  legacies  hereinbefore  bequeathed  to 
them  respectively.  ..."  A  died  in  1902 
intestate,  leaving  a  widow  and  issue,  and 
without  having  claimed  or  received  full 
payiuent  of  his  half-share  of  the  said 
legacy  and  its  accompanying  propor- 
tionate share  of  residue.  Of  the  unpaid 
balance  his  widow  claimed  one-third  as 
j%is  relictce.  Held  (1)  that  the  unpaid 
oalance  of  the  half-share  of  the  legacy 
had  not  vested  in  A,  and  so  was  not  sub- 
ject to  his  widow's  claim  of  jvis  relicUB, 
and  (2)  that  the  share  of  residue  followed, 
as  regarded  all  its  conditions  and  inci- 
dents, the  share  of  legacy  to  which  it 
was  attached.  Kirk's  l^ustees  v.  Walker 
and  Others,  p.  176. 
Su/xeasion  —  Vesting  —  Liferent  or  Fee  — 
Direction  to  Pay  subject  to  Declaration 
to  Hold  for  Legatee  in  Liferent  and  her 
Children  in  Fee — Death  of  Legatee  with- 
out Issvte.  A  testator  by  his  trust-dis- 
position and  settlement  directed  his  trus- 
tees "  to  make  payment "  at  a  certain 
term  after  his  death  of  a  certain  sum  to 
each  of  his  daughtei-s,  "but  .  .  .  subject 
always  to  the  provisions,  declarations, 
powers,  directions,  and  others  herein- 
after written."  In  a  subsequent  purpose 
of  the  settlement  he  provided  and  de- 
clared that,  "  notwithstanding  anything 
to  the  contrary  hereinbefore  written, 
the  trustees  were  to  "set  aside  and  hold 
and  retain  and  invest  in  their  own  names," 
as  trustees,  the  several  provisions  granted 
to  each  of  his  daughters  for  behocH  of  the 
daughters,  "in  liferent  for  their  respec- 
tive liferent  uses  allenarly  .  .  .  and  for 
behoof  of  their  respective  children  equally 
among  them  in  fee."  Hha  jus  marUi  a.vA 
right  of  administration  of  the  daughters' 
husbands  were  excluded,  and  the  daugh- 
ters' liferents  were  declared  to  be  ali- 
mentary and  not  liable  to  the  diligence 
of  creditors.  There  was  no  destination- 
over  of  the  daughters'  shares  in  the  event 
of  their  dying  without  issue.  Held  (1) 
that  the  daughters  took  a  fee  of  the  sums 
directed  to  be  paid  to  them  respectively, 
which  was  reducible  to  a  liferent  oblv  in 
the  event  of  their  having  issue,  and  (2) 
that  on  the  death  of  a  daughter  without 
issue  her  share  fell  to  be  disposed  of  as 
part  of  her  moveable  estate.  Marquis  of 
Tweeddale's  Trustees  i;.  Marquis  of  Tweed- 
dale  and  Others,  p.  193. 

Vesting — VeatitM  subject  to  Defeas- 


ance— Conditional  SiatittUion  of  Ulasa 
Members  of  which  not  Ascertained  — 
Direction  to  Sell  and  Divide— Effect  on 
Postponement  of  Vesting.  A  truster 
directed  his  trustees  to  bora  his  heritaUe 
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property  and  apply  the  annual  proceeds 
for  the  maintenance  of  A,  declaring  that 
if  A  should  be  survived  by  lawful  issue 
his   trustees  should   hold  the  heritable 
property  and  apply  the  proceeds  for  the 
maintenance  and  education  of  said  issue, 
and  should  convey  it  to  said  issue  equally 
on  their  attaining  majority;  but  in  the 
event  of  A  not  having  lawful  issue,  or  of 
his  issue  dying  before  majority,  then  his 
tmsiees    were    to   "thereupon    sell    said 
heritable  property  and  divide   the   free 
proceeds   tnereof  as  follows: — viz.,   one- 
fourth  part  thereof  to  the  children  of  B 
equally,  one-fourth  to  the  children  of  O 
equally,  one-fourth  to  E,  one-fourth  to 
F,  whom  failing  to  his  children  equally 
per  caipita."    A  survived  the  testator  and 
died  unmarried.    In  a  special  case  dealing 
with  the  provisions  to  B's  children,  hewi 
that  vesting  was  not  postponed  till  the 
death  of  A,  but  took  place  amiarteteatatofria 
in  the  children  of  B  alive  at  the  time  of  the 
testator's  death,  subject  to  defeasance  in 
the   event    of    A    dying    leaving    issue. 
Forbes  v.  Luckie,  January  26,  1©8,  16  S. 
374 ;  Carleton  v.  Thomson,  July  30,  1867, 
5  Macph.    (H.L.)  151;  MUler  v.  Finlay's 
Trustees,  February  25,  1875,  2  R.  (H.L.)  1, 
commented    on.      Corbet's    Trustees    v. 
Elliott's  Trustees  and  Others,  p.  379. 
Succession — Vesting — Uniform,  Period  of 
Vesting — ^o  Presumption  in  favour  of. 
Per  Lord  Kyllachy — "  I  think  it  is  clear 
both  on  principle  and  authority  that  there 
is  no  general  presumption  as  against  vest- 
ing of   different  provisions  at  different 
periods."      Corbet  s  Trustees  v.  Elliott's 
Trustees  and  Others,  p.  379. 
Vesting— -Destination  to  Issue — Con- 
tingencies J)ependinp  on  Birth  or  Surviv- 
ance  of  Issue — Conditional  Institution  of 
Issue — Suspensive  or  Resolutive  Condi- 
tion.   Per  Xiord  Kyllachy—"  It  is  now,  I 
apprehend,  settled  law  that  destinations 
to  issue  or  contingencies  depending  on 
the  birth  or  survivance  of  issue  operate 
generally  not  as  suspensive  but  as  resolu- 
tive conditions,   and.  have  therefore  no 
effect  in  the  event  of  no  issue  in  fact 
existing.    Thompson's  Trustees  v.  Jamie- 
ton,  January  26,  IflOO,  2  P.  470,  37  S.L.R. 
346,  and  Wylie's  Trustees  v.  Wylie  and 
Others,  November28, 1902  (reported  infra), 
referred  to.     Corbe  tt's  Trustees  v.  Elliott's 
Trustees  and  Others,  p.  379. 
Vesting—Vesting  subject  to  Defeas- 
ance— Conditional  Institution  of  Issue — 
Suspensive  and  Resolutive  C<mditions. 
A  marriage-contract  provided  that  the 
trustees  should  during  the  subsistence  of 
the  marriage  pay  to  the  wife  or  to  her 
husband  if  he  survived  her  the  annual  pro- 
ceeds of  the  trust  funds,  and  with  regard 
to  the  capital  that  it  should  "  belong  to 
the  child  or  children  of  the  said  intended 
marriage,  .  .  .  share  and  share  alike,  .  .  . 
declaring  that  if  any  child  of  the  said 
intendedmarriage  shall  have  predeceased 
the  said  term  of  payment"  (in  the  event 
which  happened  tne  death  of  the  life- 
rentrix)  "leaving  lawful  issue,  such  issue 
shall  succeed  to  Uie  share  of  such  child  so 
predeceasing."      The  liferentrix  survived 


her  husband  and  died  survived  by  several 
children  and  predeceased  by  a  son  A,  who 
was  survived  by  a  daughter  B,  who  sur- 
vived the  liferentrix.  Held  that  a  con- 
tingency depending  merely  upon  the 
existence  or  survivance  of  issue  tell  to  be 
read  as  aresolutive  and  not  as  a  suspensive 
condition,  and  accordingly  that  a  share 
of  the  capital  vested  originally  in  A,  sub- 
ject, however,  to  defeasance  in  the  event, 
which  happened,  of  his  predeceasing  the 
term  of  payment  leaving  lawful  issue, 
and  therefore  that  B  took  in  her  own 
right  as  conditional  institute,  Wylie's 
Tnistees  v.  Wylie  and  Others,  p.  383. 
Succession  —  Vesting  —  Acceleration  —  Con- 
ditional Institution  of  Issue — Liferent  of 
Capital  —  Postponement  of  Vestirva  till 
Lijerenter's  Death — Liferent  ReduMole  in 


Accumulation  of  iTicome — Intestcu^.  A 
testatrix  in  her  trust-disposition  and 
settlement  directed  her  trustees  to  pay  to 
her  husband  during^  his  lifetime  if  he  sur- 
vived her  the  net  income  of  her  estate, 
Eroviding,  however,  that  in  the  event  of 
is  contracting  a  second  marriage  the 
provision  in  nis  favour  should  oe  re- 
stricted to  one-third.  She  further  directed 
that  "upon  the  death  of  my  said  husband 
if  he  shall  survive  me,  or  at  my  own  death 
if  he  shall  predecease  me,"  her  trustees 
were  to  hold  and  apply,  pay  and  convey, 
"the  fee  or  capital  of  the  residue  of  my 
said  means  and  estate"  to  her  children 
equally  on  majority,  or  in  the  case  of 
daughters,  marriage,  "  declaring  that  in 
the  event  of  any  of  theiu  predeceasing 
the  period  of  payment  and  conveyance, 
and  leaving  lawful  issue,  such  issue  shall 
be  entitled  equally  among  temper  stirpes 
to  the  share  which  their  parent  would 
have  taken  on  siu^ivance,  and  further,  in 
the  event  of  any  of  them  predeceasing 
the  said  period  without  leaving  lawful 
issne,  then  the  share  of  such  predeceaser 
shall  accresce  to  my  other  children  sur- 
viving, and  the  lawful  issue  of  any  child 
who  may  have  deceased  leaving  such 
issue."  No  provision  was  made  as  to  the 
disposal  (1)  of  the  income  which  would  be 
set  free  if  the  liferenter  married,  or  (2)  of 
such  part  of  the  capital  as  would  in  that 
event  no  longer  be  required  for  the  re- 
stricted liferent.  The  testatrix  was  sur- 
vived by  her  husband  and  three  children. 
The  trustees  paid  the  whole  income  to 
the  husband  until  he  entered  into  a  second 
marriage,  after  which  they  continued  to 
pay  him  one-third  of  the  income  and 
accumulated  the  remainder.  The  children 
all  attained  majority.  In  a  special  case, 
held  (1)  that  vesting  was  postponed  until 
the  death  of  the  husband,  and  that  his 
second  marriage  had  not  accelerated  the 
date  of  vesting  and  payment  of  two-thirds 
of  the  estate;  (2)  that  the  accumulated 
income  was  not  disposed  of  by  the  trust- 
disposition  and  settlement  and  accord- 
ingly fell  in  to  intestacy.  Hunt's  Trustees 
V.  Hunt  and  Others,  p.  432. 
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Succession  —  Destination — Marriage-Con- 
tract—Jus  Crediti  —  Fund  DesUned  in 
Contract  to  Spouses  Nearest  LawfyX  Heirs 
—Question  whether  Fund  Carried  by  a 
WtU  or  by  the  Contract.  Where  in  a 
warriage-coDtract,  which  on  failure  of 
issue  destines  the  fee  of  the  funds  con- 
tributed by  one  spouse  to  that  spouse's 
neai-est  lawful  heirs,  it  is  intended  that 
such  destination  should  be  indefeasible, 
the  intention  must  be  expressed  in  clear 
and  unambiguous  terms  and  will  not  be 
infen-ed  from  such  a  fact  as  the  parents, 
from  whom  the  funds  were  coming,  being 
parties  to  the  contract.  H.  M.  Advocate 
V.  Sir  Mark  J.  M'Taggart  Stewart  and 
Sp<.>u8e,  p.  465. 

Vesting — Survivorship — Conditional 

Institution — Accretion-  Clause  of  Exclu- 
sion—Substitution  of  Issue  for  Parents — 
Parents^  Rights  Conditional — Effect  on 
Children's  Rights — Clause  of  Exclusion 
as  to  Original  Shares  Applicable  to  Ac- 
crescing  Shares.  A  testator  who  died  in 
1863  directed  his  trustees  twelve  mouths 
after  the  decease  of  the  longest  liver 
of  himself  and  spouse  to  convert  his 
estate  into  cash,  divide  the  proceeds 
into  a  certain  number  of  parts,  and 
"pa^"  certain  of  them  to  the  children 
of  his  son  A.  There  followed  immedi- 
ately declarations  to  the  following  effect 
—(1)  That  the  shares  iu  question  should 
not  be  payable  to  the  grandchildren  till 
the  death  of  both  parents,  who  were 
meantime  to  receive  the  income ;  (2)  That 
E,  one  of  the  grandchildren  (otherwise 
provided  for)  should  not  participate  in 
the  bequest ;  (3)  That  in  the  case  of  any 
of  the  grandchildren  dying  without  issue 
before  the  period  of  payment,  such  pre- 
deceasei-s'  shares  should  go  to  their  sur- 
viving brothers  and  sisters,  unless  the 
predeceasera  left  children,  in  which  case 
such  children  should  take  their  parents' 
share.  There  were  four  grandchildren, 
C,  D,  E,  F,  The  testator's  widow  died 
in  1871 ;  the  survivor  of  the  grandchil- 
dren's parents  in  1904.  C  died  without 
issue  in  1883.  D  died  in  1895  leaving 
issue  still  surviving.  E  died  in  1880  leav- 
ing a  son  Q  swrvivmg.  F  was  still  alive. 
In  a  special  case  brought  to  determine 
the  rights  of  parties  in  the  succession 
to  C,  held  (1)  that  vesting  of  the  grand- 
children's shares  was  postponed  till  the 
death  uf  their  mother  in  1901 ;  (2)  that 
the  express  exclusion  of  E  sufficeid  per 
se  to  exclude  his  son  G ;  (3)  that  D's 
issue,  as  conditional  institutes  and  in 
their  own  right,  took  only  D's  original 
share  of  the  bequest  and  not  the  pro- 
portion of  C's  share  which  would  have 
acci-esced  to  D  had  D  survived  the  life- 
rentiix  ;  (4)  that  the  whole  of  D's  share 
by  the  express  clause  of  survivorship 
was  carried  to  F.  Martin  v.  Holgate, 
(1866)  L.B.,  1  E.  &  I.  An.  175,  and  Young 
V.  Robertson,  1862,  4  Macq.  337  (second 
case),  discussed.  Macfarlane's  Trustees 
V.  Macfarlane  and  Others,  p.  404. 

fVill—Reduction —  Undue  Infiue  nee 


— What  Constitutes.    For  the  reduction 
of    a    testamentary   writing   upon    the 


ground  of  "  undue  influence  "it  must  be 
proved  that  the  will  of  the  testator  was  in 
the  particular  matter  in  question  coerced 
into  doing  what  he  or  she  did  not 
desire  to  do.  To  prove  that  the  tes- 
tator was  induced  to  do  as  he  or  she 
did  by  degrading  or  pernicious  influences, 
or  that,  generally,  a  certain  person  had 
the  power  unduly  to  overbear  the  tes- 
tator's will,  is  insufficient.  ObservatioTis 
of  Sir  J.  Hannen  in  Wingrove  v.  IVin- 
grove,  11  P.D.  81,  approved.  Baudains 
and  Others  v,  Richardson,  p.  587. 
Su^tession —  Vesting  —  Liferent — Fee — Life- 
rent Interest — Entail  Amendment  (Scot- 
land) Act  1868  (31  and  32  Vict.  cap.  84),  sec.  17 
— Construction,  The  Entail  Amendment 
Act  1868,  section  17,  provides  that  it 
shall  be  competent  to  constitute  by  trust 
or  otherwise  a  liferent  interest  in  move- 
able estate  in  favour  only  of  a  party  in 
life  at  the  date  of  the  deed  (in  the  case 
of  a  testamentary  deed  the  death  of  the 
granter),  and  where  any  moveable  estate 
shall,  by  virtue  of  any  deed  dated  after 
the  passing  of  the  Act,  be  held  in  liferent 
by  or  for  behoof  of  a  party  of  full  age 
born  after  the  date  of  such  deed,  such 
moveable  estate  shall  belong  absolutely 
to  such  party.  A  testator,  who  died  iu 
1875,  by  nis  trust-disposition  and  settle- 
ment directed  that  the  income  of  his 
estate  should  be  divided  equally  ainoiii; 
his  four  chUdreu,  the  issue  of  any  who 
might  pi-edecease  the  period  of  the  pay- 
ment of  the  capital  to  receive  tneir 
parent's  share  of  income,  under  burden 
of  an  annuity  to  the  widow  or  widower 
of  such  predeceasing  child.  On  the  death 
of  all  his  children  nis  whole  means  were 
to  be  divided  among  his  grandchildren 
then  alive  and  the  issue  of  such  as  might 
have  predeceased,  payment  being  made 
on  their  respectively  attaining  twenty- 
one  years.  In  the  event  of  any  of  his 
sons  or  daughters  dying  without  issue, 
their  portion  of  the  income  was  to  be 
divided  among  their  surviving  brothers 
and  sisters,  and  the  capital  of  such  por- 
tions was  to  be  equally  divided  among 
his  grandchildren  and  their  issue,  as 
before  provided,  at  the  period  of  divi- 
sion. The  testator  was  survived  by  four 
sons,  one  of  whom,  A,  died  in  ISOo,  sur- 
vived by  a  widow  and  four  sons,  one  of 
whom,  B,  born  in  1878,  died  in  1005,  after 
attaining  majority.  The  income  was  paid 
by  the  trustees  to  the  testator's  four  sons 
while  alive,  and  after  A's  death  his  share 
of  income,  less  an  annuity  to  his  widow, 
was  divided  among  his  four  sons  until 
the  death  of  B.  In  a  special  case  brought 
to  determine  B's  rights  at  the  date  of 
his  death  in  his  grandfather's  estate, 
held  that  his  interest  under  the  trust 
disposition  and  settlement  was  not  a 
liferent  interest  but  a  contingent  right 
of  fee,  and  that  accordingly  he  had  not 
acquired  by  virtue  of  section  17  of  the 
Entail  Amendment  Act  of  1868  an  abso- 
lute right  of  property  in  any  portion  of 
his  grandfather's  estate  when  he  attained 
majority.  Shiell's  Trustees  v,  Shiell's 
Trustees,  p.  623. 
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S-ucceaaion  —  Vesting —  Trust — Assignation 
in  Trust — Liferent  by  Implication— Acxes- 
sory  —  Repugnancy  —  Gift  of  Fee  on   a 
Party's  Death.     A  in  contemplation  of 
her  marriage  to  B  assigned  to  trustees 
her  ■whole  estate;   "(Second)  After  my 
death,  in  the  event  of  my  marrying  and 
predeceasing  the  sajd"  B  "and  of  there 
bein^  no  children  or  issue  of  children  of 
said  intended  marriage,  for  behoof  of  the 
said"  B  "in  liferent  ...  so  long  as  he 
shall    remain    unmarried  •   •   • ;  (Third) 
for  behoof  of  the  lawful  issue,  if  any,  of 
my    said   intended   marriage    then    sur-  . 
viving,  and  the  lawful  issue  per  stirpes 
of    such   of   them   as  may  have  prede- 
ceased   leaving    such    issue,   eqiially,    or 
share  and   share  alike,  payable  at  the 
majority    or    marriage    of    such    issue, 
■whichever    of    these    events    shall    first 
happen  .  .  .  after  the  decease  or  second 
marriage  of  the  said"  B  "if  he  shall  be 
the    longer   liver;    and   (Fourth)   failing 
children  of  my  said  intended  marriage, 
then    for    behoof    of   my   own   heirs   or 
assiKuees  whomsoever   m  fee:    But   de- 
claring  always  .   ,   .  that   in   the  -event 
of  the  said"  B  "entering  into  a  second 
marriage,    the    foresaid    liferent    provi- 
sion created  in  his  favour,  in  the  event 
before  mentioned,  shall  sis  on  the  date 
of    such    second     marriage     ipso    facto 
cease  and   determine."    A  was  married 
to  B,  and  died  intestate  survived  by  B 
and  two  sons.     B  claimed  a  liferent  by 
implication  under  the  third  purpose,  or 
alternatively   that    the   income   of   the 
estate  till  his  death  or  second  marriage 
was  undisposed  of  and  fell  into  intestacy. 
Held  that  B  was  not  entitled  to  a  liferent 
of  the  trust  estate,  that  it  vested  as  at 
A's  death  in  her  sons,  and  that  they  were 
entitled  to  immediate  payment  both  of 
the  capital  and  the  accrued  interest,  it 
following    as    an    accessory.      Ralph   v. 
Carrick,  1879,  11  Ch.  Div.  873,  commented 
on  and  distinguished.     Bate's  Trustees 
V.  Bate,  p.  eeo. 

Wiu — Direction  to  Divide  Residue  ac- 


cording to  Verbal  Instructions — Nuncit- 
ptUive  Legacy.  A  testatrix  directed  her 
trustees  to  divide  the  residue  of  her 
estate  according  to  her  wishes  as  ex- 
pressed verbally  to  A.  In  an  action  of 
ninltiplepoiuding  raised  by  the  ti-ustees, 
A  averriM  that  the  testatrix  had  told  her 
— "I  wish  £100  given  to  the  poor  of 
Inverary  Parish  and  you  will  come  and 
ta^e  the  rest" — and  claimed  to  be  ranked 
and  preferred  to  the  whole  of  the  residue 
^vith  the  exception  of  the  said  sum  of 
£100.  Held  by  the  Lord  Ordinary  (Dun- 
das)  that  it  was  incompetent  to  prove 
such  verbal  instructions  by  parole  evi- 
dence or  by  reference  to  the  oath  of  A, 
and  that  the  residue  of  the  estate  had 
therefore  fallen  into  intestacy,  but  that 
A  and  the  Inspector  of  Poor  of  Inverary 
Parish,  who  was  also  a  claimant,  were 
entitled  to  lead  proof  by  parole  evidence 
ot  nuncupative  legacies  in  their  favour 
respectively  of  £8,  6b.  8d.  Turner's  Trus- 
tees V.  M'Fadyen  and  Others,  p.  712. 
Faculties   and   Powers — Power  of 


Appointment  —  Exercise  —  Validity  — 
Power  to  Appoint  to  Fee— Appointment 
to  Fee  Subsequently  Restricted  to  Liferent 
— Restriction  Held  pro  non  scripio— In- 
troduction of  Appovntees  not  Objects  of 
Power.  By  her  marriage  contract  a  wife 
was  empowered  to  apportion  the  fee  of  a 
sum  of  money  among  the  children  of  the 
marriage  "in  such  proportions,  and  with 
such  restrictions,  and  on  such  terms,  and 
payable  at  such  periods"  as  she  might 
declare  in  writing.  There  were  two 
children,  a  son  and  daughter.  By  her 
will  and  codicil  she  appointed  the  whole 
sum  to  her  son,  with  a  declaration  that 
instead  of  being  paid  to  him  it  should  be 
held  by  her  testamentary  trustees  for  his 
liferent  use  allenarly  and  his  issue  in  fee, 
subject  to  such  conditions  and  in  such 
shares  as  he  might  appoint,  and  failing 
appointment,  equally.  There  followed  a 
destination-over  in  favour  of  the  daughter 
or  her  issue  in  the  event  of  the  son  dying 
without  being  survived  by  issue,  as  also 
powers  to  the  trustees  to  make  advances 
to  the  son  out  of  capital,  and  to  the  son 
to  provide  a  liferent  to  his  wife  if  he 
married  in  case  of  her  surviving  him. 
Held  (1)  that  the  provisions  restricting 
the  son's  right  to  a  liferent,  and  dispos- 
ing otherwise  of  the  fee,  were  ultra  vires 
and  wholly  invalid,  the  suggestion  being 
rejected  that  the  valid  could  be  eliminated 
from  the  invalid  with  the  effect  of  giving 
a  fee  to  the  daughter  and  a  liferent  to 
the  son,  as  figured  by  Lord  M'Laren  in 
NeilCs  Trustees  v.  Neiil,  March  7,  1902, 
4  F.  636,  39  S.L.R.  426;  (2)  that  they  fell 
to  be  treated  as  pro  non  scriptia,  the  son 
taking  the  fee  or  the  whole  fund  under 
the  initial  part  of  the  appointment. 
M'Donnld  v.  M'Donald's  Trustees,  June 
17,  1875,  2  R.  (H.L.)  125,  12  S.L.R.  635, 
follorced.  Middleton's  Trustees  v.  Middle- 
ton,  p.  718. 
Succession — Faculties  and  Powers— Power 
of  Appointment  —  Exercise  by  General 
Settlement  —  Intention  —  Onus  —  English 
Wilts  Act  1837  (1  Vict.  c.  26),  sec.  27,  a 
Correct  Expression  of  Law  of  Scotland. 
Section  27  of  the  English  Wills  Act  1837, 
which  provides  that  "a  bequest  of  the 
personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described 
in  a  general  manner,  shall  be  construed 
to  include  any  personal  estate,  or  any 
personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which 
he  may  have  a  power  to  appoint  in  anv 
manner  he  may  think  proper,  and  shall 
operate  as  an  execution  or  such  power, 
unless  a  contrary  intention  shall  appear 
by  the  will,"  held  to  be  a  correct  expres- 
sion of  the  law  of  Scotland.  Lord 
Brougham's  dictum  as  to  the  law  of 
Scotland  in  Cameron  v.  Mackie,  August 
29,  1833,  7  W.  &  S.  p.  106,  at  p.  141,  on 
which  the  above  section  is  founded, 
approved.  Opinion  per  Lord  Low  that 
tne  presumption  in  favour  of  the  exercise 
of  the  power  can  be  rebutted  only  by 
evidence  of  intention  amounting  practi- 
cally to  a  declaration  that  the  power  is 
not  exercised.    A  testator  conveyed  his 
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whole  means  and  estate,  heritable  and 
moveable  (except  the  estate  of  X  to  be 
settled  in  the  fourteenth  place),  to  trus- 
teesfor  various  purposes,  including/<ntr<A, 
division  of  furniture  among  A,  B,  C, 
grandnieces  of  wife  failing  exercise  by- 
wife  of  power  of  appointment  conferred 
on  her;  eighth,  liferent  of  whole  income 
to  wife ;  ttoelfth,  on  death  of  wife  if  she 
survived  him,  payment  of  residue  of 
moveable  estate  as  appointed  by  her, 
or,  failing  appointment,  equally  among 
gn:>andnieces  A,  B,  C ;  fourteenth,  as 
regarded  estate  of  X,  on  death  of  wife 
safe  of  estate  and  payment  of  proceeds 
as  she  might  appoint,  or,  failing  appoint- 
ment, division  among  certain  relatives 
of  wife  from  whom  A,  B,  C,  otherwise 
provided  for,  were  excluded.  By  her 
will  the  wife,  after  expressly  exercising 
the  power  of  appointment  as  to  fur- 
niture, provided,  "as  regards  the  re- 
mainder of  my  means  and  estate  I 
Erovide"  that  the  residue  be  divided 
etween  her  grandnieces  A  and  B  (C 
had  died)  in  the  proportion  of  two- 
thirds  to  A  and  one-third  to  B.  By  sub- 
seqiient  codicil  she  expressly  exercised 
the  power  of  appointment  over  the 
residue  of  her  husband's  moveable  estate 
in  favour  of  A  and  B.  Held  (dub.  Lord 
Srormonth  Darling)  that  the  power  of 
appointment  conferi'ed  on  the  wife  by 
purpose  fourteen  as  regarded  the  pro- 
ceeds of  the  sale  of  X,  had  been  validly 
exercised  by  her  will  in  favour  of  A  and 
B.  Mackensie  v.  OUlanders,  June  19, 
1874, 1  B.  lOQO,  11  8.L.B.  612,  commented 
on.  Bray  and  Others  v.  Peterkin  (Bruce's 
Trustee)  and  Others,  p.  746. 

Succeaaion.    See  International  Law — Trust, 

Summar  BolL    See  Bxpenaea, 

Sumtnary  Procedure.    8eeJv,aticiaryCaaea. 

Summary  Prosecution.  See  Jrtsticiary 
Caaea. 

Summons.    See  Proceaa. 

Superior  and  VaaaaZ — Feu  Charter— Corv- 
dition  of  Feu  Charter — Building  Reatric- 
tion —Interest  to  Enforce  Condition  of 
Feu  Charter.  The  singular  successors  of 
the  original  feuara  of  a  piece  of  ground, 
about  an  acre  in  extent,  brought  an  action 
against  the  superiors  for  declarator  that 
tliey  were  entitled  to  remove  a  villa 
situated  on  the  feu,  and  to  erect  tene- 
ments of  dwelling-houses  on  the  ground 
as  they  might  think  proper.  iSie  feu 
charter  provided,  inter  alia,  that  the 
feuar  "shall  be  bound  to  build  and  main- 
tain on  the  area  or  piece  of  ground 
hereinbefore  disponed  a  dwelling-house 
of  the  value  of  not  less  than  £800,  accord- 
ing to  a  plan  to  be  approved  of  by  "  the 
superiors,  "  and  that  within  two  years 
from  the  date  hereof,  and  such  house 
shall  not  be  built  nearer  to  the  road  or 
street  on  the  north  thereof  than  26  feet, 
unless  a  deviation  therefrom  shall  be 
specially  sanctioned  by  the  superiors  ; " 
it  also  contained  a  declaration  that  "all 
acts  and  deeds  done  or  omitted  to  be  done 
contrary  to  the  conditions  and  provisions 
before  expressed,  or  any  of  them,  shall 
be  ipso  facto  void  and  null ; "  with  reso- 


lutive clauses.      There   was   no   general 

Srohibition  in  the  feu  charter  against 
welling-houses  additional  to  that  sti- 
pulated for  being  built  on  the  feu,  and 
certain  tenements  had  alreadv  been 
erected.  The  ground  on  which  the  pur- 
suers sought  the  declarator  was,  that  the 
said  tenements  already  built  fulfilled  the 
conditions  required  in  the  stipulated 
dwelling-house  and  that  the  superiors 
had  no  longer  any  interest  to  object  to 
the  erection  of  additional  tenements  in- 
volving the  demolition  of  Napier  Villa. 
Held  that  even  if  it  were  necessary  for 
the  superiors  to  shew  an  interest  to  insist 
on  the  maintenance  of  said  dwelling- 
house  (which  the  Court  did  not  hold  that 
it  was)  the  stipulation  itself  implied 
interest,  and  that  nothing  had  occurred 
to  take  away  that  interest.  J.  &  F. 
Fon-est  v.  Governors  of  Georgfe  Watson's 
Hospital,  p.  183. 

Superior  and  Vaasal—CaaiuiUy— Redemp- 
tion— Iiedem.ptian  Price— Buuding  Site- 
Conveyancing  {Scotland)  Act  1874  (37  and 
38  Vict.  cap.  94),  aec.  15.  A  co-operative 
society  purchased  certain  subjecte  which 
were  at  the  date  of  the  purchase,  and 
had  been  for  years  previously,  covered 
with  buildings.  With  a  view  to  the 
erection  of  new  buildings  they  demolished 
these,  and  when  the  ground  was  bare, 
except  for  the  foundations  of  the  new 
buildings,  brought  an  actiuu  agaiust  ihu 
superior  concluding  for  declarator,  inter 
aMa,  that  the  redemption  price  of  the 
casualties  was  a  certam  sum  which  was 
arrived  at  bv  taking  as  a  basis  of  the 
calculation  tne  value  of  the  subjects  if 
let  on  a  lease  of  ordinary  duration  for 
such  a  purpose  as  a  buUder's  yard.  Held— 
aff.  the  Lord  Ordinary  (Dundas)^that  in 
estimating  the  "  yeir's  mail "  the  subjects 
must  be  regarded  as  a  buildine  site,  and 
that  inasmuch  as,  on  the  evidence,  £67, 
10s.  wo»ild  have  been  a  fair  feu-duty,  that 
sum,  with  the  addition  of  the  fifty  per 
cent,  req^uired  by  statute,  the  casualties 
being  exigible  only  on  the  death  of  the 
vassal,  i.e.,  £101,  5s.  was  the  amount  pay- 
able for  the  redemption  of  the  casual- 
ties. PoUokshaws  Co-operative  Society, 
Limited  v.  Stirling  Maxwell,  p.  375. 

Casualty — Redemption  of  Casualties 

— Payment  of  Ouiatanding  Casualties— 
Time  before  which  Payment  must  be 
Made  —  "Before  Redemption  shall  be 
AUovoed"  —  "  AUowed"  —  Conveyancing 
(Scotland)  Act  1874  (87  and  38  Vict.  cap. 
94),  sec.  15.  Section  15  of  the  Convey- 
ancing (Scotland)  Act  1874  has  the  fol- 
lowing proviso : — "  And  provided  always 
that  before  any  such  redemption,  other- 
wise than  by  agreement,  shall  be  allowed, 
any  casualty  which  has  become  due  shall 
be  paid.  .  .  ."Held  (per  Lord  Dundas, 
Ordinary)  that,  where  agreement  has 
failed,  redemption  is  only  "allowed" 
when  the  decree  of  the  Court  is  pro- 
nounced, and  consequently  that  a  casualty 
being  due  and  outstanding  at  the  raising 
of  the  action  did  not  make  incompetent 
an  action  brought  by  a  vassal  for  the 
redemption  of  the  casualties  of  his  hold- 
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in^  Pollokshaws  Co-operative  Society 
V.  Stirling  Maxwell,  p.  375. 

Superim"  and  Vassal — Casualty— Redemp 
Hon  of  Casualtiea — Date  of  Redemption- 
Date  CastuUty  to  be  Estimated — Convey- 
aneing  (SeatUmd)  Act  1874  (37  and  38  Vict. 
cap.  94),  sec.  15.  Iii  an  action  by  a  vassal  for 
redemption  of  casualties,  held  {per  Lord 
Dundas,  Ordinary)  that  "the  date  of 
redsDfiption "  as  at  which  "the  amount 
of  the  highest  casualty"  is  to  be  "esti- 
mated "  is  the  date  at  which  the  matter 
becomes  litigious  by  the  raising  of  the 
action.  Pollokshaws  Co-operative  Society 
V.  Stirling  Maxwell,  376. 

Reatriction   on  BuUdirM  —  Feuars 

vMh  a  Common  Superior— reference  to 
Feuing  J'lan—MtUuality  of  Rights  and 
Obligations— Enforcement  of  Restriction 
by  One  Feviar  against  Another.    A  pro- 

Srietor  feued  out  to  two  feuars  two 
ifferenb  portions  of  his  estate,  placing 
them  under  similar  building  restrictions, 
and  referring  to  a  plan  of  the  estate, 
but  in  the  first  charter  it  was  stated  that 
"the  superiors  shall  not  be  bound  by 
the  plan  in  fening  out  the  remaining 
portion  of  the  estate  further  than  by  a 
general  conformitv  thereto,"  and  in  the 
second  that  "  the  feuing  plan  is  referred 
to  for  no  other  purpose  whatever  than 
as  showing  the  portion  of  the  ground 
feued."  Held—sust.  Lord  Ordinary  (Ard- 
wall)— tha,t  there  was  no  mutuality  of 
rights  and  obligations,  and  consequently 
that  the  building  restrictions  were  not 
enforceable  by  tne  owners  of  the  one 
feu  against  the  owners  of  the  other. 
Hislop  v.  MacRitchie's  Trustees,  January 
23,  Iffll,  8  K.  (H.L.)  95,  19  S.L.R.  571, 
commented  on  and  followed,  Murray's 
Trustees  v.  Trustees  of  St  Margaret's 
Convent  and  AnotheTjp.  774. 

Siipennsion  Order  or  Winding-up  Order. 
See  Company. 

aurvivarshvp.    See  Succession. 

Suepeneion.  See  Justiciary  Cases— Pro- 
cess. 

Taxaticm.     See  Eaopenses. 

Teinds VahuUion  by  Sub-Commissioners 

—Action  of  Division,  Approbation,  and 
Valuation  —  Action  of  Approbation  at 
instance  of  Proprietor  of  a  Pari  only 
of  Lands  Valued— Competency.  In  16^ 
a  valuation  of  the  teinds  of  the  lands  of 
A  was  made  by  the  Sub-Commissioners. 
In  1900  the  proprietor  of  a  part  of  the 
lands  of  A  raised  an  action  of  division, 
approbation,  and  valuation  to  have  the 
Sub-Commissioners'  valuation  approved, 
and  to  apportion  the  share  of  the  cum,ulo 
valuation  applicable  to  his  portion  of  the 
lands.  The  owners  of  the  other  parts  of 
the  lands  were  not  parties  to  the  action 
bat  were  called  as  defenders.  Held  that  it 
was  competent  for  the  owner  of  part  of 
the  lands  valued  to  sue  for  approbation 
without  the  concurrence  of  the  proprie- 
tors of  the  rest  of  the  lands.  Elgin 
Guildry  Fund  Society  v.  Ministers  of 
Bagin  and  Others,  P-  899.  „  .  ~ 

ValiuUian  — Report    by    Sub-Ctnn- 

missioners  —  Terms  of  Report  —  Terms 


Constituting  a  Valuation  by  Consent.  A 
report  by  Sub-Commissioners  narrated 
that  the  titular  and  others  appearing 
"  condiscendit  yat  ye  rentall  of  ye  teind 
scheifls"  of  certain  lands  "  suld  be  valued 
to  ye  auld  rentall,  viz.—  .  .  ."  Held  that 
these  words  constituted  a  valuation. 
Elgin  Guildry  Fund  Society  v.  Ministers 
of  Elgin  and  Others,  p.  300. 

Teinds— LoealUy-TexTid  Rental— Grazings 
and  PUmtations  Forming  a  Park  and 
Policies— Principle  of  Valuation.  Cer- 
tain lands,  the  teinds  of  which  fell  to  be 
valued  because  of  an  augmentation  of 
stipend,  consisted  of  grazings  and  planta- 
tions forming  the  park  and  policies 
attached  to  a  mansion-house.  Held  {rev. 
Lord  Pearson,  Ordinary)  that  the  teinds 
should  be  valued  at  one-flf  th  of  the  rent 
which  could  have  been  got  for  the  sub- 
jects in  their  actual  condition  as  at  the 
date  of  the  augmentation.  Burt  v. 
Home,  January  12,  1878,  5  B.  446,  15 
S.L.B.  472,  commented  upon.  Baird  v. 
B^rl  of  Wemyss,  p.  814. 

Locality —Olgecti^m— Title  to  Object. 

Objection  was  raised  by  one  of  two 
titulars  to  an  interim  scheme  of  locality 
and  rectified  state  of  t«'inds  on  the  ground 
that  a  third  titularity  existed  in  the 
parish  which  had  not  been  recognised 
oy  the  common  agent.  Held  (per  Lord 
Pearson,  Ordinary)  that  the  objector's 
title  to  insist  on  the  objection  depended 
on  his  interest  to  do  so,  and  there  being 
no  interest  the  objection  disallouied. 
Baird  v.  Earl  of  Wemyss,  p.  614. 

Locality— Olebe  Lands— Lands  Ex- 

cambed  for  Old  Glebe  and  Designed  as 
New  Olebe  — Liability  for  Stipend.  A 
new  glebe  was  designed  in  1776  out  of 
part  of  the  lands  of  A  given  in  ex- 
cambion  for  the  lands  formerly  con- 
stituting the  glebe.  In  connection  with 
this  excambion  it  was  stipulated  that 
the  remainder  of  the  lands  of  A  should 
be  burdened,  inter  alia,  with  the  teinds 
affecting  the  whole  of  the  lands  of  A, 
including  the  new  glebe.  Held  {per  Lord 
Pearson,  Ordinary)  that  the  new  glebe 
lands  not  being  teind  free  lands  the  teind 
thereof  should  not  be  deducted  in  a  pro- 
cess of  locality  so  as  to  affect  the  interests 
of  the  heritors  inter  se.  Baird  v.  Earl  of 
Wemyss,  p.  614. 

Valuation  —  Valuation     by     Sub 


Commissioners  at  instance  of  Tacksman 
without  Mention  of  Titular— Order  by 
High  Commissioners  to  Desist  frotn 
Valuing  the  Lands— Validity  of  Suit- 
Valuatwn.  Objection  was  taken  to  an 
interim  scheme  of  locality  and  rectified 
sttite  of  teinds  on  the  ground  thateflect 
had  been  given  therein  to  a  valuation  by 
the  Sub-Commissioners  obtained  at  the 
instance  of  the  tacksman  and  dated  1630, 
which  the  objector  alleged  to  be  invalid 
in  respect  that  (1)  it  did  not  appear  eje 
facie  of  the  report  that  the  titular  had 
been  called;  (2)  an  order  of  the  High 
Commissioners  dispensing  with  the  valua- 
tion, and  alleged  to  refer  to  the  lands  in 
question,  was  produced  to  the  Sub-Com- 
missioners in  1632,  bidding  them  desist 
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from  the  valuation.  Held  (rev.  Lord 
Pearson,  Ordinary)  that  the  sub-valua- 
tion was  valid  and  could  be  approved. 
Baird  v.  Earl  of  Wemyss,  p.  614. 

Teind  Rental.    See  Teinda. 

Tenant's  ProftU.    See  ValiuUion  Cases. 

Terms  of  Remit.    See  Process. 

Territorial  Waters.     See  Justiciary  Cases. 

Test  Case.    See  Expenses. 

"  Tied  House."    See  ValucUion  Cases. 

Title  to  Heritage— Ri^ht  in  Security—Sale 
—Heritable  Securities  (Scotland)  Act  1894 
(57  and  58  Vict.  c.  44),  sees.  8  and  10— 
Sheriff — Citation — IrremUarity  in  Service 
of  Writ  not  A^'ecting  Title  Depending  on 
Decree  following  thereon.  The  Heritable 
Securities  (Scotland)  Act  1894,  by  section 
8,  provides  means  whereby  a  creditor 
who  has  exposed  for  sale  under  his 
security  the  Lands  held  in  security  and 
has  failed  to  find  a  purchaser,  may,  by 
applving  to  the  shenff,  obtain  a  deci-ee 
and  have  his  disposition  in  security  made 
irredeemable,  but  before  such  application 
can  be  granted  it  must  be  served  upon 
the  proprietor.  Section  10  enacts^"  No 
purchaser  from  the  creditor  or  other  suc- 
cessor in  title  in  the  lands  shall  be  under 
any  duty  to  inquire  into  the  regularity 
of  the  proceedings  under  which  such 
creditor  nas  acquired  right  to  the  lands 
held  under  his  security  hy  virtue  of  the 
provisions  contained  herein,  or  be  affected 
by  any  irregularity  therein,  without  pre- 
judice to  any  competent  claim  of  damages 
against  such  creditor."  A  creditor  having 
had  his  application  under  section  8  granted 
by  the  Sheriff,  and  having  followed  there- 
after the  procedure  necessary  to  make  his 
disposition  irredeemable,  disponed  the 
lands  to  third  parties.  The  proprietor 
brought  an  action  to  have  reduced  the 
dispositions  and  whole  proceedings,  upon 
the  ground  that  the  service  of  the  applica- 
tion upon  him  had  been  made  oy  a 
messenger-at-arms,  not  a  sheriff  officer. 
Held  that  assuming  the  service  of  the 
application  was  irregular,  such  ir- 
regiilarity  was  within  the  meaning  of 
section  10.  Question  whether  a  mis- 
description of  the  property  in  the  adver- 
tisement prior  to  the  exposure  for  sale 
would  be  covered.  Sutherland  v.  Stan- 
dard Life  Assurance  Company,  p.  115. 

Bounding    Title  —  Metisurement  — 

Bounding  Title  where  Lands  Defined  by 
Measurement  and  no  other  Description. 
A  disposition  in  1819  conveyed  to  a  canal 
company  "all  and  whole  the  piece  or 
pieces  or  ground  consisting  of  four  acres 
and  thirty-seven  thousandth  parts  of  an 
acre  or  thereby  Scots  measurement  being 
part  of  my  lands  .  .  .  which  are  required 
for  the  purposes  of  the  said  canal  and  on 
which  the  company  have  commenced 
their  operations.  It  con'tained  no  fur- 
ther description  of  the  area  of  ground 
conveyed.  There  existed,  howevex-,  ex- 
trinsic evidence  by  which  the  area  con- 
veyed could  be  identified.  The  disposi- 
tion had  been  recorded,  which  imder  the 
Canal  Compan^s  Act  operated  to  the 
effect  of  giving  infeftroent.  Held  that  to 
make  the  disposition  a  valid  warrant  for 


infeftment  the  area  conveyed  at  the  date 
of  infeftment  must  have  oeen  a  definite 
subject  capable  of  identification ;  that 
extrinsic  evidence  was  therefore  com- 
petent to  identify  it  at  the  present  time; 
and  that  the  area  having  been  identified 
the  title  was  a  bounding  title.  Brown 
V.  North  British  Railway  Company, 
p.  327. 

Title  to  Object.    See  Teinds— Burgh. 

Title  to  Sue.    See  Agent  and  Client— Loeai 
Govemtnent. 

Tonnttge,    See  Ship. 

Trade   Name — Personal   Name — Infringe- 
ment—Fraud— Deception—  Personal  Name 
already  Associated  toith  One   Trade  or 
Bran^n  of  Trade  Applied  by  Persons  of 
Same  Name  to  Other  TVade  or  Branch  of 
Trade.    Robert  Dunlop  and  John  Fisher 
Dunlop,  partners  in  a  cycle  and,  to  a 
limited  extent,  a  motor  repairing  busi- 
ness  in   Kilmarnock,    under   the   name 
of  "  R.  &  J.  P.   Dunlop,"  separated  the 
motor  and  cycle  branches  of  their  busi- 
ness and  formed  of  the  former  a  com- 
pany with  a  capital  of  £500  called  the 
"  Dunlop  Motor  Companj'  llimited,"  of 
which  tney  and  a  few  friends  and  rela- 
tives were  the  shareholders.    Under  the 
memorandum    and   articles    of    associa- 
tion,   which   were   very   wide    in   their 
scope,  they  had  power  to  deal  in  and 
manufacture,    inter    alia,    motors    and 
motoring  "accessories."     The  company 
had    neither   the    capital    nor    plant  to 
manufacture    motors,    but   had   reason- 
able prospects  of  doing   good   business 
in     repairs     and     "  accessories."      The 
Dunlop     Pneumatic      Tyre     Conapany, 
Limited,    famous    as    makers     of    the 
"Dunlop"  tyre  for  cycles  and   motors, 
the  patent  for  which  had  recently  ex- 
pired,   but   who    also   were    makers  of 
cycling     and     motoring    "accessories" 
of    every    description,    and     who    also 
had   power    under    their    memorandum 
and  articles  of  association  to  manufac- 
ture   motors,    sought    to    interdict   the 
Dunlop  Motor  Company,  Limited,  from 
carrying  on  the  proposed  business  under 
that  name  or  any  name  comprising  the 
word    "  Dunlop."      There   was    no   evi- 
dence   to    show    that    the    complainers 
had    acquired    a   special    right    to    the 
name     "Dunlop"     in    connection    with 
accessories  as  they  had  with    tyres,  or 
that  the  respondents  had  been  actuated 
by  any  fraudulent  motive  in  the  selec- 
tion of  their  name,  or  that  any  members 
of  the  public  had  really  been  misled  by 
the  name.    The  Court  refused  to  grant 
interdict.      Per   Lord    Kyllachy  — "The 
law  .  .  .  has  never  yet,  at  least  so  far  as 
I  know,  gone  the  length   of  debarring 
any    merchant    or   manufacturer   from 
selling  his  own   goods  under   his  own 
name,  unless  there  has  been  in  addition 
to  the  mere  use  of  that  name  some  overt 
act  or  course  of  conduct  plainly  indicative 
of   fraud — that  is  to  say,  or  dishonest 
effort  to  pass  off  his  own  goods  as  tJie 
goods  of  another. '    The  Dunlop  Pneu- 
matic T^re  Company,  Limited  v.  The 
Dunlop  Motor  Company,  Limited,  p.  784. 
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TroAt  Name—Mierepre8enfcUion — Fraud- 
False  Statements  in  Advertising— Fraiui 
whereby  Trade  Established  Disentitling 
to  PrUeetion  of  Trade  Name.  A  company 
established  a  large  business  for  certain 
pills,  called  "  Bile  Beans,"  by  ext<'usive 
advertising  through  which  ran  the  story 
t^t  the  pills  were  compounded,  with 
other  ingredients,  of  a  vegetable  substance 
of  marvellous  health  -  giving  properties 
which  had  been  long  known  and  used  by 
the  natives  of  Australia  but  only  recently, 
after  great  research,  discovered  by  C.  F., 
a  scientist  The  labels  and  wrappers  of 
the  pill -boxes  did  not  contain  distinct 
references  to  this  discovery,  but  the  pills 
were  called  C.  F.'s.  The  company  having 
raised  an  action  of  interdict  for  the  pro- 
tection of  the  "  trade  name "  of  the  pills 
it  was  proved  that  the  story  was  a  fabri- 
cation, the  pills  being  compounded  of 
■ngredients  known  to  all  chemists.  Held 
tbat  the  false  and  fraudulent  misrepre- 
sentations of  the  complainers,  by  which 
'ney  had  built  up  their  business  and  wei-e 
deceiving  the  public,  disentitled  them  to 
oave  that  business  protected  by  the 
vourt  Bile  Bean  Manufacturing  Com- 
pany V.  Davidson,  p.  827. 

"Passing  Off" — Name  Descriptive  or 


Fancy  1— Secondary  Meaning  of  Words 
Used—"  Bile  Beans "-  Right  to  Exclusive 
Use  of  Trade  Name  because  of  Association 
in  Mind  of  Public — Sufficiently  Distin- 
guishing—Interdict.     In  1899  a  company 
started  to  sell  pills  in  theUnited  Kingdom. 
The  pills  were  sold  in  boxes  on  which  were 
labels    bearing,   inter   alia,    the    words 
"  Charles  Forde's  Bile  Beans  for  Bilions- 
ness."  In  1901  one  Davidson  began  to  sell 
liver  pills  in  boxes  on  which  were  labels 
bearing,  inter  alia,  the  words  "Davidson's 
Bile  Beans."    His  pill-boxes  differed  from 
the  company's  in  size  and  price,  and  the 
colouring,  printing,  and  general  appear- 
ance of  the  respective  labels  were  dif- 
ferent.    The  company  raised  an  action 
to  interdict  him  from  selling  as  bile  beans 
(nils  not  made  or  supplied  by  them.    The 
words  "  Bile  Beans     had  formed  part  of 
a  trade-mark  taken  out  in  this  country 
by  J.  P.  Smith  &  Company,  of  St  Louis, 
^.S.A.,  in   1887,  who,  nowever,  did  not 
?Ppear  to  have  sold  any  of  their  bile  beans 
in  this  country,  and  the  complainers  had 
'<>  1902  obtained  an  assignment  of  this 
'''de-mark.    Since  1887,  in  America,  the 
Word  "bean"  had  been  applied  to  oviform 
P'Us,  and  appeared  in  drug  catalogues,  but 
'""s_of  that  shape  were  not  in  common 
'"*  |n  England.     In  certain  of  their  ad- 
^^isementa  the  complainers  referred  to 
™'^  beans  as   "a  title  given  to  express 
.**ctly  what  the  preparation  is,  a  Dean 
j"*"  the  bile."     Opimons  {per  the  Lord 
g?*tice-Clerk,   and  Lords   Kyllachy  and 
Q^hnonth  Darling,  afldrmine  the  Lord 
^*linary,  Ardwall)  that  complainers  had 
•Jj'ed  to  prove  that  "Bile  Beans"  was  a 
^J^iicy  name"  of  their  invention.     Cfpin- 
S^^  (per  Lord  Justice-Clerk  and   Lord 


^•^lachy,  afiSrming  the  Lord  Ordinary, 

t^^Widl)  (1)  that   the   complainers  had 

*''ed  to  prove    that    the    term    "Bile 


Beans"  was  so  associated  in  the  public 
mind  with  their  pills  that  they  were 
entitled  to  the  exclusive  use  of  the  term, 
and  (2)  if  that  were  to  be  held  otherwise, 
that  they  had  failed  to  prove  that  the 
respondent's  pills  had  not  been  suffi- 
ciently distinguished.  Opinion  of  Lord 
Low  on  these  matters  reserved.  Bile  Bean 
Manufacturing  Company  v.  Davidson,  p. 
827. 

Trespass.  See  Process  —  Property  —  Fish- 
ings. 

Trial.  See  Administr^Uion  of  Justice- 
Process — JvMiciary  Cases. 

Trust— Proof  of  Trust — Proof  of  Purposes 
of  Trust—  fVnt.  At  the  request  of  A, 
B  lodged  with  a  bank  a  sum  of  money 
belonging  to  A,  and  took  a  deposit-receipt 
thereror  in  his  own  name  and  that  of 
another  person  "  in  trust."  On  A's  death, 
held  that  the  deposit-receipt  bearing  that 
the  sum  of  money  was  held  by  the  persons 
named  in  it  "in  trust"  was  sufficient 
writ  of  B  to  establish  the  trust  as  against 
him,  and  that  the  objects  and  purposes 
of  the  trust  might  be  competently  proved 
by  parole.  The  National  Bank  oi  Scot- 
land, Limited  v.  Mackie's  Trustees  and 
Others,  p.  13. 

Succession — Donation  mortis  cavtsa 

— Subsequent  General  Trust-Disposition 
Revoking  all  Previously  Executed  Testa- 
mentary Writings.  A  trust-disposition 
and  settlement  by  which  the  testatrix 
conveyed  to  trustees  her  "  whole  means, 
estate,  and  effects,  heritable  and  move- 
able, real  and  personal,"  contained  the 
following  clause: — "And  I  revoke  and 
recall  all  testamentary  writings  of  what- 
soever kind,  formal  or  informal,  pre- 
viously executed  or  authorised  by  me." 
The  testatrix  had  at  an  earlier  date  made 
a  mortis  causa  donation  by  means  of  a 
deposit-receipt.  Held  that  Crosbie's  Trus- 
tees V.  Wright,  May  28,  1880,  7  R.  SQ3, 
17  S.L.B.  597,  was  a  case  in  point,  and, 
following  it,  that  the  general  trust-dis- 
position and  settlement  with  its  clause  of 
revocation  was  not  sufficient  by  itself  to 
revoke  the  prior  mortis  cauMi  donation. 
Scott's  Trustees  v.  Macmillan,  p.  179. 

Revocation — Married  Woman — Deed 

Executed  in  Contemplation  of  Marriage 
— Subsequent  Marriage— Power  to  Revoke. 
In  contemplation  of  marriage  a  lady 
executed  a  trust  conveyance  conveying 
her  est^pte  to  trustees.  Subsequent  to 
her  marriage  she  claimed  right  to  revoke 
it.  Held  that  on  the  authority  of  Watt 
V.  Watson,  January  16,  1897,  24  R.  330, 
34  S.L.R.  267,  had  she  remained  a  Scotch- 
woman she  would  have  been  entitled 
to  revoke  it.  Watt  v.  Watson  {eit.  sup.) 
com/mented  on.  Sawrey  -  Cookson,  v. 
Sawrey  Cookson's  Trustees,  p.  2W. 

Inter  mvos  Disposition  —  Right  to 

Revoke,  A  lady  in  a  trust-disposition  (on 
the  narrative  that  owing  to  delicate 
health,  and  in  order  to  make  provision 
for  herself  in  the  event  of  continued 
illness  or  incapacity)  declared  that  she 
instantly  made  over  to  A  and  B,  as 
trustees,  £700  sterling.  The  purposes 
were  (first)  payment  of  annual  income 
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to  the  truster  during  life  ;  (second)  power 
to  the  trustees  in  their  discretion  at 
any  time  to  apply  the  whole  or  part  of 
the  capital  for  the  truster's  behoof; 
(third)  on  her  death  the  realisation  of 
investments  and  payment  of  proceeds, 
subject  to  two  legacies  to  C  and  D,  in 
equal   shares   to    the    truster's   mother, 

.  brother,  and  two  sisters,  with  destina- 
tions-over in  the  event  of  the  brother 
or  either  sister  predeceasing  the  truster. 
The  deed  contained  powei-s  of  investment 
and  sale,  and  a  declaration  that  it  waa 
irrevocable.  The  sum  of  £700  wa«  handed 
over  to  the  trustees,  and  the  deed  regis- 
tered. The  lady,  of  the  same  date,  exe- 
cuted a  testament  in  which  she  appointed 
A  and  B  her  sole  executors,  and  be- 
queathed the  whole  personal  estate 
belonging  to  her  at  her  death  to  her 
mother,  brother,  and  two  sisters  in  equal 
shares,  with  a  destination-over  similar 
to  that  in  the  trust-disposition.  'Die  tes- 
tatrix reserved  her  liferent,  with  power 
to  revoke  or  alter,  and  she  revoked  all 
previous  settlements  made  by  her.  By 
two  codicils  she  left  two  legacies  to  C. 
The  lady  died,  survived  by  her  husband, 
who  claimed  ju»  relicti  out  of  the  £700, 
maintaining  that  the  trust-disposition 
was  merely  administrative  and  testa^ 
mentary,  and  therefore  revocable.  Held 
that  it  was  irrevocable.  Walker's  Trus- 
tees V.  Amey  and  Others,  p.  212. 

Trust — LiahilUy  of  Trustees— Paymerd  to 
Party  not  Entitled  Made  bona  fide  and 
on  Adince  of  Solicitors.  Circumstances 
in  which  held  that  trustees  who,  acting 
in  bona  fide  and  on  the  advice  of  com- 
petent solicitors,  paid  away  a  part  of 
the  trust  estate  to  persons  who  were 
not  legally  entitled  to  it,  were  liable  to 
make  good  the  amount  to  the  assignees 
of  the  persons  legally  entitled,  and  were 
not  protected  by  section  3  of  the  Vic- 
torian Trusts  Acts  1901.  National  Trus- 
tees, Executors,  and  Agency  Company  of 
Australasia  v.  General  Finance  Agency 
and  Guarantee  Company  of  Australia, 
p.  654. 

Investment — "Personal   Security" 

— Power  to  Invest  on  Heritable  or  Good 
Personal  Security — Mere  Personal  Obli- 
gation— Deposit- Receipt  of  Colonial  Bank 
— Ultra  Vires.  By  an  antenuptial  con- 
tract of  marriage  trustees  were  authorised 
"  to  invest  the  trust  funds  on  heritable  or 
^ood  personal  security."  They  invested 
m  deposit  ■  receipts  of  colonial  banks. 
There  was  no  suggestion  that  these  were 
not  in  good  credit  or  that  the  invest- 
ments were  not  sufficiently  good  of  their 
class.  Held,  affirming  the  Lord  Ordi- 
nary (Salvesen),  that  "personal  secuiity" 
covered  security  depending  on  pei-sonal 
obligation  only,  and  that  the  trustees 
had  acted  within  their  powers.  Sim  and 
Others  v.  Fergusson  and  Others  (Muir's 
Trustees,  p.  79o. 

8ee  S^iccession— Process. 

Trust  Constituted  Prior  to  Act.  See 
Revenue. 

Trust  Conveyance.    See  Reduction, 

Trust-Deed.  See  Intematiorud  Lato— Pro- 
cess. 


UUra  Vires,    See  Statute— Local  Authority 

—Company— Trust. 
Undue  Influence.    See  Succession. 
University.    See  Bursary. 

ValidUy.  See  Succession— Profperty— Jus- 
ticiary Ca^es— Process. 

Validity  of  Sub-  Valuation.    See  Teinds. 

Valtuitton.    See  Teinds. 

Valuaiion  Acts — Valuation  RoU— Conclu- 
sive Evidence  of  Annual  Value  from 
which  Deductions  to  be  Made  —  Poor- 
Rates— Assessment— Harbour.  Held  that 
in  assessing  a  harbour  for  poor-rates  a 
parish  council  is  bound  to  accept  as  con- 
clusive the  annual  value  as  appearing  in 
the  valuation  roll,  and  to  make  there- 
from the  deductions  allowed  by  section 
37  of  the  Poor  Law  Amendment  (Scot- 
land) Act  1845,  whatever  deductions  may 
already  have  been  made  by  the  assessor 
in  arriving  at  such  annual  value.  Edin- 
burgh auM  Glasgow  Raihoay  Ctunpamu 
V.  Meek,  December  10,  1S64, 3  Macph.  22B, 
and  Magistrates  of  Glasgow  v.  Ball, 
Januai-y  14,  1887,  14  R.  319,  24  S.L.R.  241, 
foUowea.  Burghead  Harbour  Gonopany, 
Limited  v.  George  (Collector  of  Duffus 
Parish),  p.  764. 

Valuation  Cases  —  Lease  —  Consideration 
other  than  Rent — Obligation  on  Tenant 
to  Fit  up  Premises  for  his  Tirade  — 
Measure  of  Consideration  other  than 
Rent — Competency  of  Looking  at  Negotia' 
tions  prior  to  Lease —  Vahiatvonqf  Lands 
Scotland)  Act  1851  (17  and  18  Vict.  cap. 
91),  sec.  6 — Lands  Valuaiion  {Scotlana) 
Amendment  Act  1895  (58  and  59  Vict, 
cap.  41),  sec.  4.  A  lease  of  a  shop  stipu- 
lated that  the  tenants  "shall  at  their 
own  expense  iit  up  the  premises  hereby 
let  for  the  trade  or  business  of  a  cafe  or  tea- 
rooms to  be  carried  on  by  them  therein." 
The  tenants,  with  the  consent  of  the  land- 
lord, spent  a  large  sum  of  money  on  the 
premises,  partly  on  alterations  and  partly 
on  decoration.  The  assessor  claimed  thM 
such  expenditure  should  be  divided  over 
the  years  of  the  lease,  and  added  to  the 
rent  stipulated  for  therein  in  order  to 
arrive  at  the  rent  to  be  entered  in  the 
valuation  roll.  The  landlord  maintained 
that  the  obligation  on  the  tenant  was  not 
a  consideration  other  than  rent,  at  least 
of  any  value  to  him,  and  produced  the 
correspondence  prior  to  the  lease  to  show 
that  the  rent  was  fixed  prior  to  the  altera- 
tions, &c.,  bein^  considered.  Held  (1) 
that  the  obligation  on  the  tenante  was  a 
consideration  other  than  rent;  (2)  that 
the  correspondence  prior  to  the  lease 
could  not  be  looked  at;  but  (3)  that  the 
measure  of  the  consideration  other  than 
rent  was  not  what  had  been  spent  by  the 
tenant,  e.g.,  in  ornamentation  and  decora- 
tion, but  "how  much  was  fairly  ajid 
reasonably  expended  in  such  alterations 
upon  the  building  as  were  required  to  fit 
it  for  the  particular  business."   The  Liver- 

Eool,  China,  and    India  Tea  Company, 
imited,  and  Another  v.  The  Assessor  for 
Edinburgh,  p.  803. 

Mineral  Lease— Mineral  Fi^d  SKiu^ 

ated  Partly  in  County,  Partly  in  Burgh 


Digitized  by  V^OOQIC 


The  Scottish  Law  Reporter.-^  Vol.  XLIII. 


Ixxxi 


—Proporlionute  Asse»9ment  of  Subject  as 
hetitten  County  and  Burgh~Pitriion  of 
MvneraU  Worked  Situated  fVkoUyteithln 
Coujiiy—VaJuntion  of  Landa  {Scotland) 
Act  im  (1?  and  18  Viet.  tap.  91),  MM.  1 
and  42.  A  colliery  company  leftsed  from 
the  proprietor  thereof  «  certain  mineral 
field,  lying  partly  in  a  county  and  partly 
in  a  bmrgli,  at  a  fixed  rent  (or  in  the 
option  of  the  proprietor  at  a  royalty  on 
the  output).  Th«  minerals  in  queotion 
had  so  far  been  exclnslvely  worked  from 
the  portion  of  the  field  lying  in  the  county. 
The  assessor  for  the  bui^n  claimed  that 
he  was  entitled  to  assess  the  portion  of 
the  field  lying  within  the  burgh,  and 
entered  it  in  the  burgh  roll  at  s  rent 
which  bore  the  same  proportion  to  the 
whole  rent  as  the  portion  of  the  mineral 
field  in  the  burgh  bore  to  the  whole  mineral 
field.  The  tenants  appealed  against  the 
entry  altogether,  or  alternatively  main- 
tained that  the  rent  entered  should  be 
mil.  Held  that  the  minerals  having  been 
let,  were,  although  unworked,  lands  and 
heritages  within  the  meaning  of  the 
Valaation  Acts,  and  that  therefore  the 
burgh  assessor  had  no  option  but  to  enter 
them  in  the  burgh  roll  as  he  had  done. 
Bdibburgh  Collieries  Company,  Limited 
V.  Assessor  for  Musselburgh,  p.  307. 
Taluation  Cases^Conaideration  other  than 
Rent—"  Yearly  Rent  Conditioned  as  the 
Fair  Annual  Value"  —  Puhlic-Houee  — 
"  Tied  "  Bouse — Premises  Occupied  uiith- 
oui  Lease —  Vahiation  of  Lands  {Scotland) 
Actia6Hnandl8Vict.c.91),sec.e.  A  firm 
of  brewers,  owners  of  a  public-house,  had 
s  tenant  for  many  years  originally  holding 
to  virtue  of  a  lease  but  subsequently  by 
tacit  relocation.  Owing  to  improvements 
carried  out  by  the  local  autnority,  the 
buildings  in  which  the  public-house  was 
Were  taken  down  and  new  buildings 
■tibstituted.  In  the  new  buildings  the 
Iwewers  erected  a  new  public-house,  more 
advantageous  for  business,  init  allowed 
their  oldtenant  the  occupation  at  the  old 
Kint,  there  being,  however,  no  proved 
aCKement.  The  tenant  was  under  no 
obligation  to  take  beer  from  the  proprie- 
tors, but  as  matter  of  fact  he  did  receive 
a  good  deal  of  beer  from  them  and  the 
tenancy  was  admitted  to  be  terminable 
at  the  end  of  any  year.  Held  that  the 
tent  of  the  premises  was  not  the  "  yearly 
rent  conditioned  as  the  fair  annual  value, 
and  that  the  magistrates  were  justified  in 
disregarding  it  in  arriving  at  the  valua- 
tion. Thomas  Usher  &  Sons.  Limited  v. 
Assessor  for  Edinburgh,  p.  310. 
■  -  Consideration  other  than  Bent — 
Purchase  of  OoodunU  of  Business — Break 
in  Lease— Subsequent  Purchaser  of  Pro- 
perty Raising  Rent  at  Break  in  Lease. 
A,  the  proprietor  and  occupier  of  a  pnblic- 
honse,  in  consideration  of  a  rent  of  £80 
and  the  payment  of  a  sum  of  money  for 
goodwill,  granted  to  B  a  lease  of  the  pre- 
mises for  fifteen  years  from  Whitsunday 
MW  With  a  break  at  "WTiitsunday  1905. 
The  premises  were  entered  in  the  "valua- 
tion roll  St  £66,  of  which  £30  was  the 
rent  in  the  lease  and  £20  was  one-fifteenth 


of  one-half  of  the  pui-chase  price  of  the 
goodwill.  A  subsequently  sMd  the  pro- 
perty to  0,  who,  taking  ailvantage  of  the 
breAK  in  the  lease,  raised  the  rent  payable 
thereunder  to  £48,  and  this  was  given 
effect  to  liy  minnt^  of  agreement^  the 
Whole  otb«r  conditions  of  the  lease  being 
conserved.  The  Assessor  thereupon  en- 
tered the  property  in  the  roll  at  £60.  C 
appealed  and  maintained  that  the  entry 
shoiild  be  £49,  inasmnch  as  that  was  the 
full  rent  he  obtained  after  purchasing 
the  property  in  open  market,  and  that  he 
had  racsivea  notliing  for  goodwill,  and  if 
any  of  the  payment  for  goodwill  effeired 
to  the  property  it  must  be  considered  to 
have  lieen  exhausted  at  the  time  of  the 
break  in  the  lease.  Held  that  as  O  had 
bought  the  subject  under  burden  of  the 
lease  to  B  he  was  liable  to  all  the  oonse- 
quencM  of  that  leaee,  that  the  agreement 
lietween  C  and  B  at  the  break  in  the  lease 
was  not  a  terrainMtioti  of  the  old  and  a 
substitution  therefor  of  a  new  lease,  and 
that  therefore  the  Assessor  had  acted 
rightly  in  entering  the  subject  in  the 
roil  at  £09.  Orraston  v.  Assessor  for 
Greenock,  p.  318. 

ValuaHon  CoMa  — Annual  Value -^Con- 
vaieMent  Home—ValtuUiti  per  Bed  or 
Percentage  on  C<at  of  Breoiiovtr— Restric- 
tion. A  convtdescent  home  was  erected  on 
ground  held  under  a  fen-disposition  which 
contained  certain  restrictions  which  pre- 
cluded its  Use  for  any  other  pmpose  t&an 
that  of  the  erection  and  maintenance 
thereon  of  »  convalescent  home  under 
the  management  of  a  certain  specified 
body  of  trustees.  Held  that  in  valuing 
the  home  for  the  purposes  of  the  valua- 
tion roll  regard  must  not  be  paid  to  the 
restrictions  in  the  feu-disposition,  but  a 
fair  annual  value  must  be  taken  at  which 
such  a  subject  might  be  expected  to  let 
if  unhampered  by  these  restrictions. 
Principle  of  valuation  at  £2  per  bed,  or 
4  per  cent,  on  cost  of  erection  approved. 
The  Glasgow  Abstainers'  Union  v.  Assessor 
for  Argyllshire,  p.  320. 

Mumicipal  Electric  Light  Undertak- 
ing— Method  of  Valuation-  -"  Revenue  " 
Principle  or  "Contractors"  Principle. 
Held  that  in  ascertaining  the  true  yearly 
rent  or  value  of  a  municipal  electric  light- 
ing  undertaking  which  nad  been  in  exis- 
■  tence  for  ten  years  the  "revenue"  or 
"profits"  method  should  be  applied. 
Opinions  that  the  "contractor's  prin- 
ciple (viz.,  a  percentage  upon  the  cost  of 
the  undertaking)  might  be  usefully  em- 
ployed as  a  means  of  testing  the  amount 
arrived  at  by  another  method.  Parish 
Council  of  Edinburgh  v.  Assessor  for 
Edinburgh,  p.  436. 

Municipal  Electric  Light  Undertak- 
ing—"  Revervue"  Method  of  Valuation — 
Dedu^ionsfor  Depreciation.  An  electric 
undertaking  was  carried  on  by  a  muni- 
cipal corporation  as  undertakers  under  a 
Provisional  Order.  The  necessary  power 
stations  were  erected  by  and  belonged  to 
the  corporation,  together  with  the  whole 
machinei-y  and  plant  therein,  and  the 
electric  mains,  &c.,  throughout  the  burgh. 
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Held,  that  in  ajscertaining  the  true  yearly 
rent  by  the  "  revenue  "  method  no  deduc- 
tion fell  to  be  allowed  in  respect  of  de- 
preciation of  lands  and  heritages,  but 
that  a  deduction  should  be  allowed  for 
interest  on  tenant's  floating  capital  and 
depreciation  of  tenant's  chattels,  and  6 
per  cent,  allowed  on  the  citmulo  amount 
thereof.  Parish  Council  of  Edinburgh  v. 
Assessor  for  Edinburgh,  p.  435. 
Valuation  Ccue* — Municipal  Electric  Light 
Undertaking  —  "-Revenue"  Method  of 
Valuation — Deductions —  Tenant's  Profits 
— Power  to  Let.  A  municipal  corpora- 
tion carrying  on  an  electrical  undertak- 
ing was  entitled  by  Provisional  Order  to 
make  profit  on  the  undertaking  subject 
to  certain  restrictions  as  regards  rate  of 
charge  for  the  supply  of  energy  and  the 
amount  of  profit  which  might  be  made. 
It  was  further  entitled  to  let  the  under- 
taking to  a  tenant  subject  to  similar 
restrictions.  Held  that  in  ascertaining 
the  true  yearly  rent  by  the  "revenue 
method  a  deduction  should  be  allowed 
for  tenant's  profits  and  10  per  cent, 
allowed  in  respect  thereof  on  the  balance 
obtained  after  deducting  from  gross 
revenue  expenditure  and  interest  upon 
tenant's  capital.  Parish  Council  of  Edin- 
burgh V.  Assessor  for  Edinburgh,  p.  435. 

Elect7-lc  Light  Undertaking—"  Con- 

tracto^-'s "  Method —  Valuation  of  Way- 
leaves.  Opinions  that  in  valuing  an 
electric  lignt  undertaking  according  to 
the  "contractor's"  method  the  value  of 
wayleaves  obtaiued  by  statutory  autho- 
rity would  require  to  be  included.  Parish 
Council  of  Edinburgh  v.  Asses.sor  for 
Edinburgh,  p.  435. 

Appeal  —  Competency  —  Appeal   on 

Question  other  than  Value — Appeal  •n 
Question  of  Ownership— Valuation  of 
Lands  {Scotland)  Amendment  Act  1879 
(42  and  43  Vict.  cap.  42),  ««c.  6—  Valtia- 
tion  of  Lands  [Scotland)  Act  1854  (17  and 
18  Vict.  eap.  91)  and,  1857  (20  and  21  Vict, 
cap.  58).  Held  that  no  question  of  title 
or  ownership  could  be  raised  in  the 
Valuation  Appeal  Court,  which  Court 
could  only  entertain  questions  as  to 
valuation,  and  consequently  that  an 
appeal  on  the  ground  that  the  appellants' 
name  had  been  erroneously  entered  in  the 
valuation  roll  as  proprietor  of  a  certain 
heritable  subject  was  incompetent. 
British  Linen  Company  •».  Assessor  for 
Aberdeen,  p.  442. 

^Electric  Lighting  Works—  Principle  of 

Valuation — " Contractor' a"  Principle  or 
"Revenue"  Principle.  A  company  was 
proprietor  of  electric  works  and  of  the 
mains  connected  therewith.  The  under- 
taking had  been  in  operation  for  two  and 
a-balf  yeai-s,  and  two  balance-sheets  had 
been  issued.  Held  that  the  "revenue"  or 
"profits"  principle  was  rightly  applied  to 
ari'ive  at  the  yearly  value.  Hawick 
Parish  Council  %\  Urban  Electric  Supply 
Company,  Limited,  p.  448. 

Electric  Lighting  Works— "  Revenue" 

Principle  —  Deductions  —  A  llowance  for 
Repairs  and  Depreciation.  In  applying 
the  i-evenue  or  profits  principle  for  the 


purpose  of  reaching  the  yearly  value  of 
electric  lighting  works  erected  two  and 
a-half  years  previously,  the  magistrates 
allowed  'as  deduction  for  repairs  and 
depreciation  of  machinery  not  the  amount 
expended  as  appearing  in  the  balance- 
sheet  but  an  estimated  amount  to  be  ex- 
pended over  a  course  of  years.  On  an 
appeal  the  Court  approved  the  yearly 
rent  arrived  at  by  allowing  such  estim- 
ated amount  as  a  deduction.  Hawick 
Parish  Council  v.  Urban  Electric  Supply 
Company,  Limited,  p.  448. 

Valuation  Roll.    See  Valuation  Acts. 

Value  of  Goods  Given.  See  Jrtsticiary 
Cases. 

Verbal  Agreement.  See  Master  and  Ser- 
vant. 

Verdict.    See  Expenses — Process. 

Veritas.    See  Reparation. 

Vesting.    See  Succession. 

Vesting  subject  to  Defeasance.  See  Swxes- 
eion. 

Wages.  See  Master  and  Serrmnt. 
Wai^ant.  See  Parent  and  Child. 
Warranty.  See  Landlord  and  Tenant 
Water— River— Mill  Dam— Abstraction— 
Title  to  Abstract  —  Right  to  Increase 
Amount  Taken,  A  Crown  charter  dated 
in  1738  granted  a  mill  "cum  stagnis  lie 
Dammie  Inlairs  et  acqueductis  aliisque 
integris  privilegiis  et  pertinentiis  ejusdem 
quibuscumque.  The  mill  was  on  a  river 
and  was  so  described  The  dam  from 
which  it  drew  water  was  a  pool  in  the 
river  formed  by  a  natural  liarrier  of  rock 
which  had  been  slightly  raised  with 
wood.  Held— rev.  judgment  of  the  Second 
Division  of  the  Court  of  Session,  aff.  that 
of  the  Lord  Ordinary  (Kincairneyl — ^that 
the  mill  owners  had  no  higher  right  to 
abstract  water  for  the  mill  than  that  of 
a  riparian  proprietor,  and  consequently 
that  in  a  question  with  auother  millowner 
who  derived  his  water  from  the  same 
source,  they  were  not  entitled  to  abstract 
more  water  than  they  had  been  in  use  to 
abstract  for  the  prescriptive  period. 
White  and  Others  v.  White  &  Sons,  p,  118. 

Water  Rates— Supply  at  Meter  Rats 

or  at  Domestic    Water   Rate — Dwelling- 
House— Private-Dioelling  House— Airdne 
and  Coatbridge  Waterworks  Act  1846  (9 
and  10   Viet.   cap.   ccLc.rj:fviii),   sec.  52— 
Airdrie    and     Coatbridge     Waterworks 
Amendment  Act  1892  (55  and  56  Vict.  cap. 
cjyvii),  sec.  46 — Airdi-ie,  Coatbridge,  and 
District  Water  Trust  Act  1900  (63  and  64 
Vict.  cap.  xcviii),  sec.  42.    A  public-house 
which   had  no  sleeping  accommodation 
used  water  mainly  for  domestic  purposes, 
i.e.,  sanitary,  cleaning,  and  cooking,  and 
only  to  a  very  limited  extent  for  trade 
purposes,  i.e.,  the  washing  of  casks  and 
bottles  and  other  trade   utensils.      The 
available  supply  of  water  of  the  District 
Water  Trustees  was  more  than  was  re- 
quired fordomesticand  ordinary  purposes, 
and  when  that  was  so  it  was  provided 
that  the  trustees   "shall,  if  so  required, 
contract"  for  a  supply  to  " public  oaths, 
wash-houses,  works,  manufactories,  rail- 
ways, or  other  premises  "  at  a  meter  rate 
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and  upon  terms  to  be  agreed  upon  or  to 
be  flz«l  by  the  Sheriff.  Held  that  under 
the  District  Water  Acts  the  occupier  of 
the  public-house  was  entitled  to  a  supply 
of  water  at  meter  rates,  and  that  the 
Water  Trustees  were  not  entitled  to 
charge  their  general  domestic  water  rate. 
Opvnxona  {per  Lord  Kyllachy  and  Lord 
Low — dotLbiing  Lord  Stormonth  Darling 
ami    the    Lord   Justice -Clerk)    that    the 

Eublic-house  was  not  a  "  private  dwelling- 
ouse.    Obaervationa  (per  Lord  Kyllachy) 

on  the  general  scheme  of  the  statutes. 

Airdrie,  Coatbridge,  and  District  Water 

Trustees  v.  Flanagan,  p.  422. 
Weekly  CU>ae  Tvme.     See  Juatieiary  Cases. 
Wilfiu    Fire-JSaising.         See    JiuHciary 

Cases. 
WUL    See  Sruxesaion — Bacpenses—  Inter- 

ruUiontU  Law. 
Winding-tup.    See  Company. 


Witness— Foreign— Arbxtration —  Witness 
and  Haver  in  England — Ajopointment  of 
English  Cominissioner — Letters  of  Dili- 
gence to  Cite  Witness  —  Form  of  Inter- 
locutor. An  arbiter  having  ordered  a 
Sroof  and  appointed  a  commissioner  in 
Ingland  for  taking  the  deposition  of  a 
witness  and  haver  who  was  resident 
there,  the  party  at  whose  instance  the 
commission  had  been  granted  presented 
a  petition,  inter  alia,  for  approval  of  the 
appointment  of  the  commissioner  and  for 
letters  of  diligence  for  citing  the  said 
witness  to  appear  before  him.  The  Court 
refused  to  grant  letters  of  diligence  but 
confirmed  tne  appointment  of  the  com- 
missioner. John  Nimmo  &  Son,  Limited, 
Petitioners,  p.  106.  . 

Wrongous  Information.     See  Reparation. 

Wrongous  Interdict.     See  Reparation. 

Writ.    See  Trust. 
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Page  181,  Ist  col.,  28th  line  from  foot— /or  "  Grombie"  read  "Oroshie." 

Page   411,   2nd   col.,   18th   line    from    top — for  "impractical"  read 
"impracticable." 

Page  502,  2nd  col.,  17th  line  from  top-/or  "all"  read  "which." 

Page  549,  2nd  col.,  31st  lino  from  bottom— /or  "  1899  "  read  "  1897  " ; 
15th  line  from  bottom— /or  "  1895  "  read  "  1 898." 

Page  550,  Ist  col.,  Slst  line  from  tup— -/or  "  Again  at  that  judgment " 
read  "Against  that  j adgment." 

Page  646,  2Md  col.,  15th  line  from  toip— the Jirtl  "  or  "  iihould  be  "and." 

Page  859,  2nd  col.,  18th  line   from  bottom— /or  "Edw.  IV"  read 
"Edw.  VII." 

Page  915,  let  col.,  15th  line  from  top-/or  "  1890"  read  "1900." 
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WINTER    SESSION,    1905-1906. 


OOUBT    OF   SESSION. 


Friday,  October  20,  1905. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow. 

MACDONALD  v.  THE  FAIRFIELD 
SHIPBUILDING  AND  ENGINEER- 
ING COMPANY,  LIMITED. 

Matter  and  Servant—  Workmen's  Compen- 
taiitm,  Act  1807  (60  and  61  Vict.  cap.  37), 
Schedule  II,  see.  8—A.S.,  3rd  June  WSk, 
Me.  7  (o)  —  Memorandiim  of  Verbal 
Agreement — Registration—  Genuineness 
—Special  Warrant  to  Beqister. 

Held  that  a  Sheriff  is  bound,  under 
Schedule  II,  sec.  8,  of  the  Workmen's 
Compensation  Act  1897,  and  section  7  (a) 
of  the  relative  Act  of  Sederunt  of  SM 
June  1808,  to  g^ant  a  special  warrant 
for  the  rM^stratioD  of  a  memorandum 
of  a  vernal  agreement  between  an 
injured  workman  and  his  employers, 
fixing  the  amount  of  compensation  due 
by  the  latter  to  the  former,  if  he  is 
mtisfled  that  it  is  genuine  in  the  sense 
of  being  the  agreement  actually  arrived 
at  by  the  parties.  Whether  the  parties 
were  labouring  under  essential  error 
as  to  their  rights  when  they  made  the 
agreement,  or  whether  the  agreement 
is  contrary  to  the  statute  in  respect 
that  it  awards  the  workman  too  high  a 
rate  of  compensation,  are  questions  he 
is  neither  bound  nor  entitled  to  con- 
sider. 

Opinion  reserved  upon  the  question 
whether  a  sheriff-clerk  would  be  bound 
to  record  a  memorandum  of  a  written 
agreement  in  which  it  appeared  ex 
facie  that  the  compensation  awarded 
was  beyond  the  maximum  which,  upon 
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any  view  of  the  facts,  could  be  awarded 
to  the  workman  under  the  Act. 
Section  8  of  the  second  Schedule  appended 
to  the  Workmen's  Compensation  Act  1807 
provided — "  Where  the  amount  of  compen- 
sation under  this  Act  shall  have  been  ascer- 
tained, or  any  weekl;^  payment  variediOr 
anv  other  matter  decided,  under  this  Act, 
either  by  a  committee  or  by  an  arbitrator 
or  by  agreement,  a  memorandum  thereof 
shall  be  sent,  in  manner  prescribed  bv  [Act 
of  Sederunt],  by  the  said  committee  or 
arbitrator,  or  by  any  party  interested,  to 
the  [Sheriff-Clerk]  for  the  district  in  which 
an^  person  entitled  to  such  compensation 
resides,  who  shall,  subject  to  sucn  [Act  of 
Sederunt],  on  being  satisfied  as  to  its 
genuineness,  record  such  memorandum  in 
a  special  register  without  fee,  and  there- 
upon the  said  memorandum  shall,  for  all 
purposes,  be  enforceable  as  a  [Sheriff  Court] 
judgment :  Provided  that  the  [Sheriff]  may 
at  any  time  rectify  such  register." 

(The  'words  in  Drackets  are  substituted 
for  their  English  equivalents  in  terms  of 
section  14  (a).) 

The  Act  of  Sederunt  of  Srd  June  1898 
provides  as  follows :— Section  7  (a) — "The 
memorandum  as  to  any  matter  decided 
by  a  committee,  or  by  an  arbitrator  other 
than  a  Sheriff,  or  by  agreement,  which 
is  by  paragraph  8  of  the  second  Schedule 
appended  to  the  Act  required  to  be  sent  to 
the  Sheriff-Clerk,  shall  be  as  nearly  as  may 
be  in  the  form  set  forth  in  Schedule  A 
appended  hereto.  Where  such  memoran- 
dum purports  to  be  signed  by  or  on 
behalf  of  all  the  parties  interested,  or 
where  it  purports  to  be  a  memorandum 
of  a  decision  or  award  of  a  committee  or 
of  an  arbitrator  ag[reed  on  by  the  parties 
and  to  be  signed  in  the  former  case  by 
the  secretary  or  by  at  least  two  members 
of  the  committee,  and  in  the  latter  case 
by  the  arbitrator,  the  Sheriff-Clerk  shall 
proceed  to  record  it  in  the  special  register 
to  be  kept  by  him  for  the  purpose  with- 
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out  further  proof  of  its  genuineness.  In 
all  other  cases  he  shall  before  he  records 
it  send  a  copy  ...  to  the  party  or  parties 
interested  (other  than  the  party  from 
whom  he  received  it)  in  a  registered  letter 
containing  a  request  that  he  mav  be  in- 
formed within  a  reasonable  specified  time 
whether  the  memorandum  and  award  (or 
agreement)  set  forth  therein  are  genuine ; 
and  if  within  the  specified  time  he  receives 
no  intimation  that  the  genuineness  is  dis- 
puted, then  he  shall  record  the  memoran- 
dum without  further  proof ;  but  if  the 
genuineness  is  disputed,  he  shall  send  a 
notification  of  the  fact  to  the  party  from 
whom  he  received  the  memorandum,  along 
with  an  intimation  that  the  memorandum 
will  not  be  recorded  without  a  special 
warrant  from  the  Sheriff." 

Thomas  Macdonald,  blacksmith,  Glasgow, 
brought  an  action  in  the  Sherifif  Court  of 
Lanarkshire  at  Olasgow  against  the  Fair- 
field Shipbuilding  and  Engineering  Com- 
pany, Limited,  praying  the  Court  "  to  grant 
warrant  to  the  Sheriff-Clerk  of  Lanarkshire 
at  Glasgow  to  record  in  the  special  register 
provided  for  the  purpose  a  memorandum  of 
agreement,  dated  27th  July  1804,  sent  to 
the  Sheriff-Clerk  of  Lanarkshire  aforesaid 
by  the  pursuer  and  his  agent  Robert  Kyle, 
writer,  Glasgow,  that  the  same  might  be 
recorded  pursuant  to  paragraph  8  of  the 
second  Scnedule  of  the  Workmen's  Com- 
pensation Act  1897,  containing  the  terms 
upon  which  the  pursuer  and  the  defenders 
agreed  to  settle  the  claim  of  compensation 
made  by  the  pursuer  against  the  defenders 
under  said  Act ;  and  to  find  the  defenders 
liable  in  expenses." 

The  circumstances  which  led  up  to  the 
action  were  as  follows : — The  pursuer,  while 
in  the  employment  of  the  defenders,  met 
with  injuries  which  entitled  him  to  compen- 
sation under  the  Workmen's  Compensation 
Act  1897.  Application  was  made  by  the 
pursuer  to  the  defenders  for  payment  of 
compensation  in  terms  of  the  Act,  and  a 
veraEil  agreement  was  entered  into  between 
the  parties  by  which  the  defenders  agreed 
to  pay  the  pursuer  the  sum  of  168.  weekly. 
The  pursuer's  wages  in  the  defenders'  em- 
ployment were  at  the  rate  of  32s.  a-week, 
but  at  the  time  of  the  accident  he  had  been 
only  one  day  in  their  employment,  his 
actual  earnings  being  68.  4d.  For  some 
time  the  defenders  paid  the  pursuer  168. 
weekly,  but  ultimately,  having  come  to  the 
conclusion  that  on  a  proper  interpretation 
of  the  Act  they  were  only  bound  to  pay 
him  38.  2d.,  they  ceased  the  payments  of 
168.  and  offered  instead  payments  at  the 
rate  of  Ss.  2d.  The  pursuer  thereupon 
raised  the  action. 

The  defenders  opposed  the  action,  and 

§  leaded,  inter  alia,  "Essential  error."  The 
herifl- Substitute  (Davidson)  allowed  a 
proof,  by  which  the  facts  set  forth  above 
were  established.  On  the  31st  January 
1905  he  issued  the  following  interlocutor: — 
"  Having  heard  parties'  procurators  and 
considered  the  proof  and  productions, 
grants  warrant  as  craved." 

Note. — ".  .  .  I  think  the  authors  of  the 
Act  really  meant  (though  they  did  not  say 


so)  that  the  compensation  payable  shoold 
either  be  ascertained  by  proceedings  before 
an  arbiter  or  by  agreement,  and  that  the 
result  in  each  case  was  to  be  recorded.  I 
might  refer  to  the  case  of  Keeling,  116 
L.T.  Journal  595,  where  an  agreement  was 
ordered  to  be  reg^istered,  although  it  had 
been  admittedly  superseded  by  a  subsequent 
one.  Having  got  this  lengtn  then,  that  a 
genuine  agreement  was  arrived  at  (and  this 
cannot  be  seriously  disputed)  the  question 
remains  whether  the  respondents  can  com- 
petently resist  the  recording  of  it  on  the 
ground  that  it  was  come  to  on  their  part  in 
error  as  to  their  true  legal  rights.  A  very 
able  atgument,  founded  on  several  author- 
ities, was  submitted  on  this  head  for  the 
respondents.  But  I  do  not  think  the  Court 
can  give  any  effect  to  their  contention  at 
this  stage  at  anyrate.  The  direction  of 
the  Act  is  perfectly  simple,  and  the  duty 
of  the  Clerk  and  the  Court  is  purely  adminis> 
trative.  Once  satisfied  that  an  agreement 
has  been  made,  I  have  no  power  to  i-efnse 
to  order  its  registration " 

The  defenders  appealed  to  the  Sheriff 
(Guthrie),  who  on  I5th  March  pronounced 
the  following  interlocutor:—"  (1)  Finds  that 
the  pursuer,  on  28th  March  1904,  while  in 
the  defenders'  employment,  was  injured  in 
the  course  of  his  employment  in  one  of  his 
eyes,  and  claimed  compensation  under  the 
Workmen's  Compensation  Act  1887:  (2) 
Finds  that  he  was  paid  compensation  by 
the  defenders  through  their  insurers  at  the 
rate  of  16s.  per  week  for  twelve  weeks  con- 
form to  receipts  in  process,  each  of  which 
bears  that  the  payments  were  the  weekly 
payments  to  which  he  was  entitled  under  the 
Workmen's  Compensation  Acts  1807  and 
1900,  for  the  personal  injury  caused  by  said 
accident :  (3)  Finds  that  the  pursuer's  wages 
in  the  defenders'  employment  wei-e  at  uie 
rate  of  32s.  a-week :  (4)  Finds  that  he  had  at 
the  time  of  the  accident  been  one  day  in  the 
employment,  his  actual  earnings  being 
6s.  4d. :  (5)  Finds  that  the  weekly  payments 
aforesaid  were  made  and  received  by  the 
parties  while  they  were  in  error  as  to  th^ir 
rights  under  the  Workmen's  Compensation 
Acts,  and  that  it  cannot,  from  the  receipts 
produced  or  from  other  evidence  in  the 
cause,  be  inferred  that  there  was  a  genuine 
agfreement  to  the  effect  stated  in  the  memo- 
randum libelled :  Therefore  recals  the  in- 
terlocutor of  31st  January  last ;  refuses 
the  petition,  and  decerns. 

Note.— "There  is  no  such  plea  for  the 
pursuer,  but  it  was  argued  that  the  appeal 
IS  incompetent  in  respect  that  the  granting 
of  the  warrant  is  merely  an  administrative 
act.  Sheriff  Davidson  seems  to  have  held 
this  opinion,  probably  founding  on  dicta  in 
Cammick,  4  Fr.  198.  But  although  certain 
opinions  were  there  expressed,  the  First 
Division  case  of  Cochrane  v.  Traill,  3  Fr. 
27,  1091,  was  not  overruled,  and  it  remains 
as  a  direct  authority  to  the  effect  that  the 
application  under  Schedule  II,  sec.  8,  and 
the  Act  of  Sederunt  of  June  El,  1806,  sec.  7, 
is  an  ordinary  Sheriff  Court  process.  Lord 
Adam  in  the  latter  case  indicates  that  the 
Sheriff  has  to  determine  the  question 
whether  an  ag;reement  for  which  registrar 
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fcion  ia  soug^ht  is  or  is  not  a  genuine  agree- 
ment,  and  it  may  not  be  unreasonable  in 
many  cases  that  the  application  should 
follow  the  usual  course  of  a  Sheriff  Court 
action.  So  accordingly  it  was,  I  think, 
decided.  And  although  the  considerations 
of  expedition  and  finality  which  no  doubt 
moved  the  Se.-ond  Division  Judges  in  Canv- 
mick  V.  Glasgow  Iron  and  Steel  Company 
may  be  naore  in  accordance  with  the  policy 
of  this  statute,  yet  it  is  nothing  new  to 
find  anomalies  and  even  absurdities  in  its 
enactments. 

"It  was  arg[ued  that  if  this  case  is  an 
ordinary  Sheriff  Court  action,  section  11 
of  the  Sheriff  Court  Act  1877  applies,  and 
the  agreement,  if  there  be  an  agreement, 
may  and  ought  to  be  set  aside  ope  exceptv- 
OHM  on  the  ground  of  mutual  error.  It  is 
hardly  necessary,  perhaps,  to  found  on  that 
section,  as  it  may  be  said  that  there  is  no 
agreement  that  can  be  set  aside  until  the 

gursuer  establishes  in  this  proceeding  that 
iere  is  an  agreement.  However  that  may 
be,  I  find  that  as  the  parties  were  alike  in 
error  in  making  the  payments  there  can  be 
no  legitimate  inference  that  they  agreed 
to  pay  duriDjg  the  inability  of  the  pursuer 
the  sum  claimed  in  the  meinoranaum,  or 
if  such  an  inference  is  made  it  is  made  only 
to  be  set  aside  or  negatived  on  the  ground 
of  mistake. 

"A  good  deal  was  said  on  the  effect  of 
error  in  law.  But  it  seems  to  be  clear 
that  the  mistake  under  which  the  parties 
laboured  was  as  to  what  in  fact  their  rights 
were  under  the  statutes,  and  that  even  in 
England  the  Courts  would  set  aside  a  con- 
tract on  the  ground  of  such  a  mistake. 
A  fortiori  in  Scotland  it  is  laid  down  by 
Professor  Bell  (Principles  11)  that  error  in 
law  as  well  as  in  fact  will  invalidate  a 
contract,  although  it  may  not  always 
entitle  to  restitution  after  it  is  fulfilled. 
The  statement  is  by  Professor  Bell  himself, 
not  by  his  editor ;  it  is  according  to  the 
authorities,  and  it  has  never,  I  think,  been 
doubted.  Here  restitution  is  not  sought 
by  the  defenders,  and  it  is  the  pursuer  who 
seeks  to  set  up  a  contract  founded  on  error. 
It  would  be  contrary  to  good  conscience  to 
allow  this  to  be  done." 

The  pursuer  api>ealed    to   the  Court  of 
Session,  and  argued — Neither  the  fact  that 
the  i^rreement  may  have  been  entered  into 
\>j  the  parties  under  essential  error  as  to 
their  rights  under  the  Act,  nor  that  it  may 
have  provided  for  a  rate  of  compensation 
in  excess  of  that  exigible  under  the  Act 
were  grounds  upon  which  the  Sheriff  could 
refuse  to  register  a  memorandum.    As  to 
essential  error,  the  maxim  ignorantia,  juris 
neminem  excusat  was  applicable,  the  ignor- 
ance here  being  ignorance  of  the  public  law 
of  the  countrv  and  not  of  a  mere  private 
right -Coppcr'v.  Phibba,  1867,  2  E.  and  I. 
App.  Cases,  149,  Lord  Westbury  at  p.  170. 
And  as  to  the  objection  that  the  agreement 
provided  undue  compensation,  the  answer 
was  that  imder    section  8  of  the   second 
Schedule  of  the  Act,  and  section  7  of  the 
Act  of  Sederunt,  the  Sheriff  had  no  concern 
with  the  contents  of  the  agreement  but  was 
bound  to  register  it  if  satisfied  that  it  was 


genuine,  i.e.,  embodied  accurately  the  terms 
of  the  arrangement  actually  arrived  at  by 
the  parties— CoTWJwicfcv.  Glasgow  Iron  and 
Steel  Company,  Limited,  November  26, 1901, 
4  F.  198,  L,.J.-0.  at  p.  201,  39  S.L.B.  138; 
Cochrane  v.  IVaill  &  Sons,  November  1, 
1900,  3  F.  27  and  1091,  Lord  Adam  at  p.  90, 
38  S.Li.B.  18.  If  the  agreement  were  incor- 
rect it  could  be  reviewed  in  the  manner 
provided  by  Schedule  I,  12,  Schedule  II,  8 
of  the  Act. 

Argued  for  the  respondents — The  pursuer 
was  only  entitled  to  3s.  2d.  per  week— Crreicar 
v.  Caiedonian  Ba^l^oay  Company,  June  19, 
1802,  4  F.  895,  88  8.L.R.  687;  Cadzow  Coal 
Company,  Limited  v.  Gaffney,  November 
6,  1900,3F.72,38S.L.R.  40.  Itwas  o  priori 
improbable  that  it  was  intended  by  the 
Legislature  that  an  agreement  deinonstrat- 
ably  not  in  accordance  with  the  Act  should 
be  recorded.  This  was  confirmed  by  the 
language  of  section  8  of  Schedule  II,  which 
provided  for  the  recording  of  an  agreement 
in  one  event  only,  viz.,  "where  the  amount 
of  compensation  under  this  Act  shall  have 
been  ascertained."  Until  therefore  the  true 
amount  of  compensation  had  been  ascer- 
tained there  was  no  ag^ement  capable  of 
being  recorded.  "Genuine"  both  in  the 
Schedule  and  Act  of  Sederunt  meant"true," 
not  only  in  the  sense  of  accurate  as  to  what 
took  place  between  the  parties  but  accurate 
under  the  Act.  If  this  agreement  were 
registered  the  respondents  would  have  no 
means  of  redress,  the  remedy  provided  bv 
section  12  of  Schedule  I  being  only  avail- 
able where  there  had  been  a  change  of  cir- 
cumstances—Oo««fleZd  &  Sons,  Limited  v. 
Tanian,  [19001  2  Q.B.  629.  The  Sheriff's 
reasoning  on  tne  question  of  essential  error 
was  sound  and  should  be  adopted. 

Lord  Kyllachy— In  this  case  the  Sheriff- 
Substitute  granted  warrant  for  the  record- 
ing of  the  agreement,  and  the  first  question 
for  our  consideration  is  whether  the  Sheriff- 
Substitute's  determination  is  subject  to 
review.  If  it  were  necessary  to  decide  that 
question,  we  should  require  to  postpone  the 
decision  until  the  issue  of  another  case 
which  is  now  before  Seven  Judges,  and  in 
which  judgment  has  not  yet  been  pro- 
nounced. But  in  the  view  which  I  take,  it 
appears  to  me  that  even  if  the  competency 
of  the  appeal  here  from  the  SherifF-Substi- 
tute  to  the  Sheriff  were  affirmed,  there  are 
no  grounds  for  disturbing  the  judgment  of 
the  Sheriff-Substitute.  The  question  before 
the  Sheriff -Substitute  was  simply  the  genu- 
ineness of  the  agreement,  and  it  appears  to 
me  that  even  now  no  grounds  have  been 
stated  going  to  impeach  its  genuineness. 
The  genuineness  of  the  agreement  is  ad- 
mitt^.  It  is  admitted  to  be  as  much  a 
genuine  agreement  as  if  it  had  been  in  writ- 
ing and  signed  by  both  parties.  The  objec- 
tion to  it  stated  by  the  respondents  is  only 
this,  that  although  in  fact  made  between 
the  parties,  it  was  induced  by  essential 
error— in  other  words,  that  although  a 
genuine  agreement,  itnas  not  a  valid  agree- 
ment, either  as  being  induced  by  essential 
error  or  as  being  an  agreement  which  upon 
examination  of  the  whole  facts  woula  be 
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found  to  be  contrary  to  the  provisions  of 
the  statute — contrary  in  this  sense,  that  it 
awarded  the  pursuer  undue  compensation. 
That  being  so,  it  does  not  appear  to  me  to 
be  possible  to  doubt  that  tne  Sheriff-Sub- 
stitute was  right  in  granting  the  special 
warrant  which  is  in  question.  His  only 
error  was  in  allowing  proof,  or  rather  in 
allowing,  as  I  think  he  did,  a  proof  goii^ 
beyond  the  question  of  genuineness.  It 
was,  I  apprehend,  his  duty,  as  soon  as  it 
was  admitted  or  proved  that  the  agreement 
was  a  genuine  agi-eement — genuine  in  the 
ordinary  sense  of  the  term — to  have  at  once 
granted  his  warrant.  In  other  words,  he 
was  not,  I  think,  either  entitled  or  bound 
to  go  behind  the  agreement^  and  after  a 

Sroof  of  the  whole  tacts,  to  consider  and 
ecide  whether  the  agreement  was  consis- 
tent with  the  various  decisions  of  the  Courts, 
English  and  Scottish,  as  to  the  construction 
of  tne  Workmen's  Compensation  Act. 

It  has,  no  doubt,  been  argued  that  when 
this  agreement  is  examined,  not  with  re- 
ference to  what  appears  on  its  face,  but 
with  reference  to  tne  whole  facte  disclosed 
in  the  proof,  it  was  an  agi-eement  contrary 
to  the  just  construction  of  the  statute,  and 
therefore  as  a  statutory  agreement  null 
and  void.  But  it  is,  I  tnink,  vain  to 
suggest  that  it  was  the  intention  of  the 
statute  that  questions  of  this  sort  should 
be  considered  by  the  Sheriff-Substitute. 
Against  that  it  seems  conclusive  that  the 
Sheriff -Substitute  performs  exactly  the 
same  function  as  the  Sherifl-Clerk  per- 
forms if  a  written  agreement  purporting 
to  be  signed  by  both  parties  is  tendered 
to  him  to  be  recorded.  The  Sheriff-Clerk 
in  such  a  case  would  plainly  not  be  entitled 
or  bound  to  inquire  what  the  facts  were, 
what  the  workmen's  wages  were,  what  his 
"average  weekly  earnings"  were,  or  what 
was  the  true  construction  of  the  statute  as 
applied  to  these  facts.  His  duty  would 
plainly  be    to   record    the   agreement   de 

ftlano,  and  that  being  so  the  position  of 
he  Sheriff-Substitute  differed  only  in  this 
respect,  that  there  being  here  no  written 
ag^reement,  but  only  a  verbal  agreement, 
and  the  parties  being  in  dispute  as  to 
whether  that  agreement  was  truly  made, 
he  (the  Sheriff-Substitute)  had  to  oe  satis- 
fled  before  he  granted  his  warrant  that  the 
agreement  was  truly  in  fact  made. 

X  say  nothing  as  to  what  the  result  would 
be  if  there  were  a  written  agreement,  and 
if  upon  the  face  of  that  agreement  it 
appeared  that  the  compensation  awarded 
was  beyond  the  maximum  which  upon 
any  view  of  the  facts  could  be  awaraed 
to  the  workman  under  the  Act.  In  that 
case  a  totally  different  question  would 
arise.  Possibly  in  that  case  the  Sherifl- 
Clerk  might  refuse  to  record,  but  such  a 
case  is  not  likely  to  occur,  and  I  reserve 
my  opinion  upon  it  until  it  does  occur. 

The  Lord  Jr8ncE-Ci.BBK  and  Lord 
Stormonth  Darlino  concurred. 

Lord  Low  had  not  yet  taken  his  seat  in 
the  Division. 


The  Court  sustained  the  appeal,  recalled 
the  interlocutor  of  the  Sheriff,  and  aflSnued 
the  interlocutor  of  the  Sheriff-Substitute  of 
31st  January  1906. 

Counsel  for  Appellant — Orr,  K.C. — A.  M. 
Anderson.  Agente— Clark  &  Macdonald, 
8.S.C. 

Counsel  for  Respondents — Dewar,  K.C— 
A.  Mon  crieff .  Agen  ts — Drummond  &  Reid, 
W.S. 


Wednetday,  Octobtr  25. 

SECOND^IVISION. 

[Dean  of  Guild  Court, 
Edinburgh. 

IRELAND  V.  THE  LORD  PROVOST, 
MAGISTRATES,  AND  COUNCIL  OF 
THE  CITY  OF  EDINBURGH. 

Burgh— Dean  of  Ouild— Building  Beaula- 
twns— Height  of  Buildings— Stde  Street 
—  Edinburgh  Municimcu  and  Police 
(Amendment)  Act  1891  (|M  and  55  Vict.  cap. 
cxaixvi),  sec.  44  —  Bdxnburgh  Improve- 
ment and  Municipal  and  Police  (Amend- 
ment) Act  1803  (56  OTid  8J  Vict.  cap.  cliv), 
sec.  34,  sub-sec,  5— Edinburgh  Improve- 
ment and  Tramways  Act  ISSS  (59  and  60 
Vict.  cap.  ccxanv),  sec.  87  (7) — Edinburgh 
Corporation  Act  1900  (63  ami  64  Vict.  cap. 
exoexiii),  sec.  80. 

The  Eklinburgh  Municipal  and  Police 
(Amendment)  Act  1891,  by  section  44, 
subsequently  amended  by  later  Acts, 
provides  that  the  sanction  of  the  Magis- 
trates and  Council  is  required  before 
buildings  in  any  existing  street  or  court 
be  increased  in  height  Deyond  certain 
limite.  The  Edinburgh  Improvement 
and  Municipal  and  Police  (Amendment) 
Act  1893,  section  84  (6),  adds  this  proviso 
— "  Provided  further  that  the  height  of 
houses  or  buildings  which  are  m  or 
which  abut  on  any  lane  or  side  or  back 
street  shall  not,  to  the  extent  of  40  feet 
backward  from  such  lane  or  side  or  back 
street,  measured  from  the  face  of  the 
wall  of  such  houses  or  building's,  exceed 
the  height  of  one  and  a-half  times  the 
width  of  the  lane  or  side  or  back 
street,  unless  otherwise  sanctioned  by 
the  Mafpstrates  and  Council." 

The  Provost,  Magistrates,  and  Coun- 
cil of  the  City  of  Edinburgh  opposed 
the  granting  of  a  warrant  to  erect 
buildings  fifty  feet  high  in  a  street 
which,  being  only  120  feet  long,  formed 
a  cut  de  sac  and  was  40  feet  wide,  on 
the  g^und  that  their  sanction  (which 
tiiey  had  refused)  was  necessary  for 
buildingt  to  a  height  exceeding  the 
width  01  the  street. 

Held  that  the  street  was  a  side  street 
within  the  meaning  of  section  84,  sub- 
section 6,  of  the  Edinburgh  Improve- 
ment and  Municipal  and  Police  (Amend- 
ment) Act  1898,  and  that  the  sanction 
of  the  Magisteates  was  not  required. 
The  Edinburgh  Municipal  and  Police 
(Amendment)  Act  1801,  sec.  44,  provides:— 
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"  Houses  or  building^  in  any  existing  street 
or  court  shall  not,  without  the  sanction  of 
the  Magistrates  and  Council,  be  increased 
in  height  above  the  height  of  one  and  a- 
quarter  tinaes  the  width  of  the  street  or 
court  in  which  such  houses  or  buildings  are 
situate,  measuring  from  the  level  of  the 
pavement  to  the  ceiling  of  the  highest 
nabitable  room ;  provided  always  that  any 
existing  house  or  building  in  any  existing 
street  if  taken  down  may  be  rebuilt  to  ite 
existing  height." 

The  Edinburgh  Improvement  and  Muni- 
cipal and  Police  (Amendment)  Act  18^ 
section ^  (6),  provides : — "  Sections^ and 44 
of  the  Act  of  1891  are  hereby  amended  as 
follows: —  .  .  .  Sections  42  and  44  shall  be 
read  as  if  the  word  '  habitable '  occurring 
therein  respectively  were  omitted  there- 
from, and  as  if  the  following  proviso  were 
added  to  each  of  those  sections  respec- 
tively : — '  Provided  further  that  the  height 
of  houses  or  buildings  which  are  in  or  which 
abut  on  any  lane  or  side  or  back  street  shall 
not  to  the  extent  of  40  feet  backward  from 
such  lane  or  side  or  back  street,  measured 
from  the  face  of  the  wall  of  such  houses  or 
buildings,  exceed  the  height  of  one  and  a- 
half  times  the  width  of  the  lane  or  side  or 
back  street,  unless  otherwise  sanctioned  by 
the  Magistrates  and  Council.' " 

The  Edinburgh  Improvement  and  Tram- 
ways Act  180S,  section  87  (7),  provides: — 
"  Section  44  of  the  Act  of  1891  shall  from  and 
after  the  passing  of  the  Act  be  read  as  if 
the  words  '  but  in  no  case  shall  any  house 
or  building  be  erected,  raised,  or  increased 
to  a  greater  maximum  height  than  00  feet, 
measured  from  the  level  of  the  pavement  to 
the  ceiling  of  the  highest  room,  without  the 
consent  of  the  Magistrates  and  Council,' 
had  been  inserted  after  the  word  'room' 
first  occurring  in  the  said  section." 

The  Eldinburgh  Corporation  Act  1900, 
section  80,  inter  alia,  enacts : — "  Section 
44  of  the  Act  of  1801  shaU  be  read  as  if  the 
words  'above  the  height  of  one  and  a- 
quarter  times '  occurring  in  the  said  section 
were  omitted  and «  the  word  '  beyond ' 
inserted  in  lieu  of  the  words  so  omitted, 
unless  in  the  case  of  a  house  or  building  in 
an  existing  street  which  may  be  made  of 
the  same  height  as  the  adjoining  houses, 
but  not  exceeding  one  and  a^uatiter  times 
the  width  of  the  said  street." 

William  Adamson  Ireland,  proprietor  of 
the  premises  No.  11  Elliot  Street,  Edin- 
burgh, presented  a  petition  in  the  Edin- 
burgh Dean  of  Guild  Court,  in  which  he 
called  as  respondents,  amongst  others,  the 
Lord  Provost,  Magistrates,  and  Council  of 
the  City  of  Edinburgh,  and  craved  "  war- 
rant to  remove  part  of  the  present  building 
at  No.  11  Eilliot  Street,  Edinburgh,  and 
erect  a  four-storey  building  with  attic 
floor." 

The  height  of  these  proposed  buildings 
was  originally  to  be  64  feel,  but  the  peti- 
tioner, with  tne  leave  of  the  Dean  of  Ouild, 
amended  his  petition  by  deleting  the  words 
"with  attic  floor"  and  lodged  amended 
plans,  which  showed  buildings  of  a  height 
of  GO  feet,  being  one  and  srquarter  times 
the  width  of  Eluot  Street.  The  petitioner's 


property  was  situated  at  the  end  of  Elliot 
Street,  which  formed  a  cul  de  aac,  being 
40  feet  in  width,  and  about  120  feet  in 
length.  This  oul  de  scus  ran  off  the  south 
side  of  Albert  Street,  the  width  of  which 
was  about  80  feet.  The  Lord  Provost, 
Magistrates,  and  Council  appeared  as  respon- 
dents, and  notwithstanding  the  amendment 
made,  opposed  the  granting  of  the  warrant ; 
they  maintained  that  their  sanction  (which 
they  refused  to  give)  was  necessary. 

l^e  petitioner  maintained  that  their 
sanction  was  not  necessary  for  the  amended 
proposal. 

Tne  Dean  of  Ouild  was  of  opinion  that  sec- 
tion 44  of  the  1891  Act,  as  amended  by  the 
subsequent  Acts  above  quoted,  should  re«td 
as  follows — "Houses  or  buildings  in  any 
existing  street  or  court  shall  not,  without 
the  sanction  of  the  Magistrates  and  Council, 
be  increased  in  heip^ht  beyond  the  width  of 
the  street  or  court  in  which  such  houses  or 
buildings  are  situate,  measuring  from  the 
level  of  the  pavement  to  the  ceiling  of  the 
highest  room,  but  in  no  case  shall  any 
house  or  building  be  erected,  raised,  or 
increased  to  a  greater  maximum  height 
than  00  feet  measured  from  the  level  of  the 
pavement  to  the  ceiling  of  the  highest 
room,  without  the  consent  of  the  Magis- 
trates and  Council ;  provided  always  that 
any  existing  house  or  building  in  any  exist- 
ing street  it  taken  down  may  be  rebuilt  to 
its  existing  height ;  provided  further  that 
the  height  of  houses  or  buildings  which  are 
in  or  which  abut  on  any  lane  or  side  or 
back  street  shall  not  to  the  extent  of  40 
feet  backward  from  such  lane  or  side  or 
back  street,  measured  from  the  face  of  the 
wall  of  such  houses  or  buildings,  exceed 
the  height  of  one  and  a-half  times  the 
width  of  the  lane  or  side  or  back  street, 
unless  otherwise  sanctioned  by  the  Magis- 
trates and  Council." 

The  Dean  of  Ouild  gn?anted  warrant  to 
the  petitioner  in  terms  of  the  prayer  of 
the  petition  as  amended. 

The  respondents  appealed  to  the  Second 
Division  of  the  Court  of  Session. 

The  respondents  and  appellants  argued — 
They  accepted  the  effect  of  the  amending 
statutes  above  quoted  as  being  to  make 
section  44  of  the  Edinburgh  Municipal  and 
Police  (Amendment)  Act  1891  read  as  held 
by  the  Dean  of  Ouild.  The  proviso  added 
to  section  44  of  the  said  Act  by  section 
34,  sub-section  5,  of  the  Edinburgh  Improve- 
ment and  Municipal  and  Police  (Amendment) 
Act  1888,  was  inapplicable  to  Elliot  Street. 
The  proviso  was  intended  and  had  been 
framed  to  meet  such  a  case  as  occurred  in 
the  case  of  Pitman  and  Others  v.  BumeWa 
TrusUea  (January  20,  1882,  9  R.  444,  19 
S.L.R.  411),  where  a  building  extended 
from  a  main  streel  through  to  "a  lane 
or  side  or  back  street."  Though  Elliot 
Street  was  a  cul  de  aac  it  was  not  a  side 
street  in  the  sense  of  said  proviso,  which 
meant  and  should  be  interpreted  as  if  it 
read  "provided  further  that  the  heigrhtof 
houses  or  buildings  parts  of  whichi^'  &c. 
'The  proviso  was  worded  as  a  restriction, 
and  was  so  intended,  but  the  petitioner's 
interpretation  made  it  a  relaxation,  for  by 
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it  a  building  if  in  a  side  street  exceeding  40 
feet  in  width  might  without  consent  of 
Magistrates  and  Council  be  built  above  the 
height  of  60  feet,  and  that,  though  in  streets 
not  being  "lane  or  side  or  back  streets," 
i.«.,  in  more  important  streets,  buildings 
might  not  without  consent  exceed  60  feet 
in  height. 

The  petitioner  (respondent)  argued — The 
amendments  to  section  44  of  the  Edinburgh 
Municipal  and  Police  (Amendment)  Act 
1891,  which  were  effected  by  the  Edinbui^i 
Improvement  and  Tramways  Act  ISm, 
section  87  (7),  and  by  section  80  of  the 
Edinburgh  Corporation  Act  1900,  left  im- 
touched  the  proviso  adiected  to  section 
44,  by  section  34  (5),  of  the  Edinburgh 
Improvement  and  Municipal  and  Police 
(Amendment)  Act  1893.  Tne  amendment 
made  by  the  Corporation  Act  of  1900 
was  somewhat  unintelligible  and  its  effect 
was  doubtful,  but  assuming  the  Dean  of 
Guild's  reading  of  section  44  as  amended 
was  correct,  Elliot  Street  being  only  120 
feet  in  length  and  being  a  cuZ  de  sac  was  a 
side  street  and  fell  under  the  said  proviso, 
and  the  proposed  height  of  60  feet  was  less 
than  one  and  a  half  times  its  width,  which 
was  about  40  feet.  The  contention  of  the 
appellants  that  a  side  street  would  be  in  a 
more  favourable  position  than  a  larger 
street  only  applied  to  side  streets  exceeding 
40  feet  in  widtn,  and  possibly  streets  exceed- 
ing this  width  would  not  be  side  streets,  but 
in  any  event  statutes  in  restraint  of  private 
rights  were  to  be  read  strictly  and  against 
the  framers,  whose  intentions  were  imma- 
terial. Altemativelv  in  the  event  of  Elliot 
Street  being  held  to  be  not  a  side  street,  the 
respondents  pleaded — The  Edinburgh  Cor- 
poration Act  of  1900  did  not  substitute  the 
word  "beyond"  for  the  words  "above  the 
height  of  one  and  a  quarter  times "  in  the 
case  of  a  building  in  an  existing  street. 
Elliot  Street  was  an  existing  street,  and 
the  proposed  building  was  wimin  the  limit 
of  one  and  a  quarter  times  its  width. 

At  advising — 

Lord  Justicb-Clbrk— There  can  be  no 
doubt  with  regard  to  these  statutes  that 
some  of  their  clauses  have  been  framed  in 
a  rather  awkward  manner,  leading  to 
dubiety  and  to  an  interpretation  being  put 
upon  the  statute  which  possiblv  those  who 
promoted  it  did  not  intend.  After  giving 
the  case  the  best  consideration  I  have  been 
able  to  give,  I  cannot  hold  that  the  Dean 
of  Guild  was  wrong.  It  seems  to  me  that 
the  interpretation  put  by  him  upon  the 
clause  is  correct.  It  is  as  distinctly  stated 
as  possible  that  if  a  building  is  in  a  side 
street  it  may  be  of  a  height  of  one  and  a 
half  times  the  width  of  tne  side  street  in 
which  it  is,  and  if  any  person  wishes  to 
build  to  a  height  greater  than  that  he 
must  have  the  consent  of  the  magistrates. 
Now,  whatever  was  intended  by  the 
framers  of  the  statute,  I  cannot  see  that 
they  have  done  otherwise  than  produce  a 
clause  under  which  we  must  hold  that  this 
building  may  be  of  a  height  one  and  a  half 
times  the  width  of  the  street,  provided  we 
are  satisfied  that  this  was  a  side  street. 


Now,  in  the  first  place,  that  is  a  question 
of  fact,  and  it  is  a  question  of  fact  for  the 
Dean  of  Guild  to  decide.    In  the  second 

Elace,  I  cannot  see  how  this  street  can  be 
eld  to  be  anything  but  a  side  street  for 
this  very  simple  reason,  that  of  all  streets 
which  can  be  called  side  streets,  a  street 
which  is  a  cul  de  sac  must  essentially  be  a 
side  street.  It  caimot  possibly  be  anything 
else.  It  leads  nowhere,  and  no  access  can 
be  got  to  the  city  except  at  one  end.  These 
are  my  views  upon  this  matter  of  fact.  I 
see  no  ground  for  holding  that  the  Dean  of 
Guild  has  gone  wrong.  It  would  be  desir- 
able that  these  Acts  of  Parliament  should 
be  put  into  some  more  intelligible  shape 
than  they  are  at  present. 

Lord  Kti^lachy— I  see  no  escape  from 
the  construction  which  the  Dean  of  Guild 
has  put  upon  these  enactments.  The  inten- 
tion of  the  clause  specially  in  question  may 
be  open  to  doubt,  but  as  to  its  construction 
I  think  there  can  be  no  doubt,  and  there- 
fore, though  with  some  regret,  I  am  bound 
to  concur. 

Lord  Stobmonth  Darling — I  concur. 
It  is  very  desirable  that  statutes  which 
impose  restraints  on  the  rights  of  property 
should  be  worded  as  clearly  as  possible. 
The  municipal  statutes  applicable  to  this 
case  are  not  by  anv  means  models  of  clear- 
ness, and  it  may  De  that  the  intention  of 
the  framers  has  not  been  adequately  given 
effect  to,  but  with  that  we  have  nothing  to 
do.  The  Dean  of  Guild  has  held  that  this 
is  a  side  street,  and,  once  that  appears, 
there  seems  to  me  to  be  an  end  of  the  case. 

Lord  Low— I  am  of  the  same  opinion. 
I  think  it  is  very  likely  that  what  was 
intended  when  this  clause  was  framed  was 
a  provision  of  the  nature  figured  by  Mr 
Guthrie.  But  in  order  that  such  a  meaning 
may  be  gathered  from  the  clause,  it  is 
evident  that  a  great  number  of  important 
words  have  to  be  read  into  the  clause 
which  are  not  there,  and  of  course  this  is 
quite  an  inadmissible  way  of  dealing  with 
an  Act  of  Parliament.  As  the  clause  stands 
it  exactly  meets  the  present  case,  because 
you  have  a  side  street  and  a  house  being 
built  in  a  side  street,  and  the  clause  says  in 
the  most  distinct  terms  that  in  such  a  case 
the  building  shall  not  be  higher  than  one 
and  a  half  times  the  width  of  the  street 
without  the  consent  of  the  magistrates. 
The  words  exactly  apply  to  this  case,  and  I 
have  no  doubt  that  the  Dean  of  Guild  was 
perfectly  right  in  applying  them  literally 
and  allowing  the  lining. 

The  Court  adhered. 

Counsel  for  Petitioner  (Bespondent) — 
Solicitor -General  (Clyde,  K.O.)  — W.  J. 
Robertson.  Agents  —  Davidson  &  Syme, 
W.S. 

Counsel  for  Respondents  (Appellants)— 
Guthrie,  K.C.— J.  A.  Welsh.  Agent- 
Thomas  Hunter,  W.S. 
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tiaturday,  October  28. 

SECOND    DIVISION. 

[Sheriff  Court  of  Aberdeen, 
Kiacardine,  and  Banff, 
at  Peterhead. 
DRQTTHART  v.  FAIRWEATHER 
{UBQUHABTS  TRUSTEE). 

Master  and  Servant  —  Parent  and  Child 
—Implied  Contract  —  Employment  of 
Baughter  by  Father — Wages— Preewmp- 
tion. 

A  daughter  aged  thirty  brought  an 
action  a^^ainst  her  father  and  bis  trus- 
tee acting  under  trust  deed  for  behoof 
of  creditors,  in  which  she  claimed  waKes 
mumtum  meruit  (a)  as  dressmaker  for 
three  years,  (b)  as  housekeeper  for 
three  years.  It  was  proved  that  pur- 
suer about  seven  years  previous  to 
the  action  had,  with  her  elder  sister 
(also  a  dressmaker)  and  her  brother, 
accompanied  her  father  when  he  took 
up  business  as  a  general  merchant,  and 
that  by  so  doing  she  gaveupemployment 
as  dressmaker  by  which  she  was  earning 
78.  6d.  a  week.  According  to  pursuer 
she  accompanied  her  father  because 
"  he  was  to  give  me  remuneration  for 
my  services,  but  he  did  not  say  how  or 
in  what  way  he  would  remunerate  me," 
and  according  to  her  father  she  came 
"  on  the  understanding  that  there  would 
be  employment  for  all  in  the  business." 
The  elder  sister  kept  what  she  earned 
as  dressmaker,  but  fitter  a  year  married. 
The  pursuer,  who  for  the  three  years  in 
question  a<:ted  both  aa  dressmaker  and 
housekeeper,  received  no  wages  at  any 
time,  but  only  clothes,  board  and  lodg- 
ing, and  pocket  money.  The  brother 
got  no  wages  but  was  virtually  a  part- 
ner. Some  five  yeai-s  after  starting  the 
business  pursuer's  father  said  to  her 
that  if  he  sold  the  business  (which  he 
did  not  succeed  in  doing)  she  would  be 
paid  for  her  services.  On  no  other 
occasion  was  payment  mentioned,  and 
pursuer  never  asked  her  father  for 
wages. 

Held  that  no  definite  arrangement 
had  been  proved  by  pursuer  by  which 
she  was  to  receive  wages  from  her 
father  for  her  services,  and  that  in  the 
circumstances,  which  indicated  a  busi- 
ness carried  on  for  the  benefit  of  the 
family  as  a  whole,  none  was  to  be  pre- 
sumed. 

Opinion    (ver    Lord    Low)  that   the 

dictum    of    Lord    President    Boyle    in 

Anderson  v.  HaUey,  June  11, 1817,  9  D. 

1222  at  p.  1227,  cannot  be  taken  as  laying 

down  any  absolute  or  general  rule  as  to 

a  presumption  in  such  circumstances. 

Ann    Urquhart,    whose    age   was   thirty, 

brought    an    action    against    her    father 

Wilham   Urqnhart,  and   against   Thomas 

Fairweather,  his  trustee  under  a  trust  deed 

for  behoof  of  creditors,  granted  27th  March 

lOM,  in  which  she  sued  defenders  for  £257. 


Pursuer  averred  that  wages  were  due  her 
by  her  father  for  serving  in  ms  shop  as  Bhop- 
woman  and  milliner  from  Martinmas  1806 
to  Whitsunday  1898  (78  weeks),  and  as  dress- 
maker, milliner,  and  shop  woman  from  then 
till  the  granting  of  the  trust  deed,  nearly 
six  years  (305  weeks),  and  as  housekeeper  for 
the  three  years  preceding  the  granting  of 
the  trust  deed.  She  further  averred  that  a 
reasonable  wage  for  these  services  (after 
deductions  f  or  oonrd,  lodging,  and  clothes) 
amounted  to  the  said  sum  of  £257. 

This  claim  was  in  view  of  the  triennial 

Erescription  restricted  by  minute  to  £96, 
eing  me  corresponding  amount  for  three 
years. 

The  action  was  defended  by  Fairweather, 
who  denied  that  any  wages  were  due  to  the 
pursuer,  and  that  there  was  any  agreement 
between  the  pursuer  and  her  fauier  that 
she  should  be  paid  wages. 

The  facts  were  as  follows  —  Pursuer's 
father  and  mother,  her  brother,  her  elder 
sister  and  herself,  had  seven  or  eight  ^ears 
previous  to  this  action  resided  at  Pitten- 
weem  in  Fifeshire.  Her  father  and  broUier 
were  gardeners  there,  her  elder  sister  was 
a  dressmaker,  and  pursuer  herself  was 
learning  dressmaking,  and  as  an  "improver'' 
was  earning  78.  6d.  a  week.  On  his  wife 
succeeding  to  a  little  money  William 
Urquhart  (pursuer's  father)  removed  to 
Stnchen,  where  he  bought  a  business  as 
general  merchant,  and  a  house.  The  whole 
family  removed  to  Strichen  with  their 
father,  the  son  being  taken  into  the  busi- 
ness, of  which  he  bad  noprior  knowledge, 
"  just  to  have  it  called  '  Urquhart  &  Son,' " 
though  whether  he  was  actually  a  partner 
or  not  did  not  clearly  appear. 

According  to  the  pursuer  the  understand- 
ing on  which  she  accompanied  her  father 
was,  "he  was  to  give  me  remuneration  for 
my  services,  but  he  did  not  say  how  or  in 
what  way  he  would  remunerate  me."  Her 
elder  sister  came  on  the  same  understanding. 

According  to  her  father,  after  a  family 
meeting  and  consultation  at  Pittenweem, 
when  it  was  agreed  they  should  all  keep 
together,  they  came  north  with  him  "  on 
the  understanding  that  there  would  be  em- 
ployment for  all  in  the  business,"  but  he 
did  not  think  anything  was  mentioned 
about  remuneration  at  that  time. 

For  the  first  year  or  so  after  coming  to 
Strichen  the  elder  sister  took  charge  of  the 
dressmaking,  pursuer  helping  at  it  and  the 
drapery  department.  The  elder  sister  kept 
what  sne  made  as  her  remuneration.  The 
younger  sister  did  not  receive  or  ever  ask 
for  wages.  She  only  got  her  board  and 
what  money  she  required  for  clothing  and 
pocket  money,  whicn  was  veiy_  little. 

After  about  a  year  the  elder  sister  married 
and  left  Strichen.  The  dressmaking  was 
given  up  for  about  a  year,  and  then  the 
pursuer  took  it  up  and  took  charge  of  it  till 
the  granting  of  the  trust^eed — a  period  of 
about  five  years.  It  was  the  only  success- 
ful part  of  the  business,  and  she  eventually 
had  as  many  as  four  assistants.  For  the 
three  years  preceding  thisaction  the  pursuer 
had  also  acted  as  her  father's  houseKeeper, 
her  mother  having  died  two  years  before  ana 
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having  been  ill  for  the  year  preceding  her 
death. 

The  only  occasion  subsequent  to  leaving 
Pittenweem  and  before  the  gn?anting  of  the 
trust  deed,  on  which  remuneration  was 
mentioned  between  pursuer  and  her  father 
was  in  May  1002.  The  business  had  not 
been  doing  well,  and  there  was  a  proposal, 
which  fell  through,  to  sell  it  and  the  house. 
Her  father  on  uiat  occasion  said  that  if 
the  business  were  sold  she  wovdd  be  paid 
for  her  services,  but  whether  along  witn  or 
after  his  creditors  was  not  clear  on  the 
evidence ;  there  was  no  mention  of  the 
amount  she  was  to  be  paid. 

The  father's  affairs  oecame  embarrassed 
in  the  beginning  of  1001,  and  inquirv  was 
made  into  them.  In  the  month  of  march 
the  defender  Fairweather  saw  William 
Urquhart  several  times  about  his  affairs, 
and  got  detailed  lists  &om  him  of  claims 
against  him,  including  among  others  a 
claim  for  a  servant's  wages.  On  2Ist  March 
Messrs  O.  &;  J.  M'Bain,  chartered  accoun- 
tants, made  an  approximate  list  of  liabili- 
ties from  William  Urc^uhart's  books  and 
his  information,  and  this  also  included  the 
servant's  wages  but  made  no  mention  of 
the  pursuer's.  The  meeting  of  creditors 
was  then  held  on  20th  March,  when  a  state 
of  affairs  was  exhibited,  and  the  trust  deed 
signed  by  William  Urquhart  as  sole  part- 
ner. Up  to  this  point  there  was  apparently 
no  suggestion  made  by  pursuer  or  her 
father  that  she  had  any  claim  against  him. 
When  the  matter  was  first  mentioned  was 
not  quite  clear.  William  Urquhart  said  he 
mentioned  it  to  the  defender  Fairweather 
and  to  his  agent  Storie  the  day  of  the 
meeting  of  creditors.  This  was  denied, 
and  the  claim  was  not  noted  though  a 
claim  for  a  servant's  wages  was  noted,  and 
also  a  claim  by  pursuer  for  some  furniture. 
Fairweather  stated  that  the  first  mention 
was  on  an  occasion  identified  as  7th  May. 
The  first  letter  on  the  subject  was  dated 
10th  May. 

The  Sheriff-Substitute  (Robektbon)  on 
10th  February  1005  pronounced  the  follow- 
ing interlocutor :— "  Finds  in  fact  (1)  that 
the  pursuer  is  the  daughter  of  WilliamUrqu- 
hart,  formerly  merchan  t  at  S  trichen ;  (2)  that 
the  compearing  defender  is  trustee  under  a 
trust-deed  for  behoof  of  creditoi-s  granted  by 
the  said  William  Urquhart  on  20th  March 
1004;  (3)  that  for  about  seven  years  prior  to 
said  last-mentioned  date  pursuer  worked  for 
her  fatherand  assisted  in  nis  business,  taking 
charge  of  a  dressmaking  depai-tment,  and 
also  (for  the  last  two  years)  acting  as  house- 
keeper; (4)  that  but  for  the  pursuer's  assist- 
ance it  would  have  been  necessary  for  said 
William  Urquhart,  if  he  carried  on  this 
department  of  his  business,  to  have  engaged 
someone  else  at  an  expense  of  from  £1  to 
£1,  5s.  a-week ;  (6)  that  pursuer  was  grown- 
up and  earning  wages  elsewhere  as  a  dress- 
maker's improver  when  she  came  to  Strichen 
with  her  father  and  mother  and  began  to 
work  for  her  father  as  above  stated;  (0) 
that  when  pursuer  began  working  for  her 
father  there  was  no  definite  agreement 
between  them  that  she  was  to  be  paid 
wages,  nor  was  any  rate  of  wages  or  terms 


or  conditions  of  employment  mentioned; 

(7)  that  in  point  of  fact  pursuer  never 
asked  wages  from  her  father  and  received 
none ,  though  she  got  her  board  and 
what  clothing  and  pocket-money  she 
required,  which  amounted  to  very  little; 

(8)  that  no  mention  was  made  of  this  claim 
by  the  said  William  Urquhart  when  giving 
information  as  to  the  state  of  his  affairs 
before  and  at  the  time  of  the  signing  of  the 
trust-deed,  nor  for  some  weeks  thereafter, 
when  the  claim  was  mentioned  to  the  pre- 
sent defender:  Finds,  in  above  circum- 
stances, that  pursuer  is  not  now  entitled  to 
claim  wages  as  against  her  father's  estate, 
and  assoilzies  defender  Thomas  William 
Fairweather,  as  trustee  foresaid,  from  the 
conclusions  of  the  action,  and  decerns," 
with  expenses,  &c. 

The  pursuer  appealed  to  the  Sheriff  (Craw- 
ford), who  on  6th  April  1005  affirmed  the 
interlocutor  appealed  against 

The  Sheriff  held  that  even  on  the  view  of 
the  law  most  favourable  to  the  pursuer 
there  was  but  a  slight  presumption  in  her 
favour,  and  that  was  displaced  by  the  tvo 
facts  "that  no  claim  was  made  for  seven 
years,  and  no  claim  was  intimated  at  the 
rime  that  the  bankrupt  executed  a  trust 
deed." 

The  pursuer  appealed  to  the  Court  of 
Session,  and  ai^ed — (1)  Apart  altogether 
from  presumption,  the  facts  and  circiiu- 
stances  of  the  case  justified  the  claim.  The 
son  was  a  partner  or  at  any  rate  had  an 
interest  in  the  business,  and  so  got  no 
wages.  The  daughters  had  no  interest  in 
the  business.  The  elder  had  been  remuner- 
ated ;  why  should  not  the  younger,  who  had 
not  waived  though  she  had  not  pressed  her 
claim.  She  accepted  the  Sheriff-Substitute's 
findings  in  fact  except  (6),  but  maintained 
that  here  there  was  an  agreement  between 
the  pursuer  and  her  fatner.  This  distin- 
guished the  present  case  from  that  of  Miller 
V.  MUler,  June  8, 1808, 25  R.  095, 35  S.L.B.  769. 
It  was  true  no  rate  of  wages  was  specified. 
Pursuer  was  thereforeentitled  toa  quantum 
meruit.  (2)  There  was  in  law  a  presump- 
tion that  where  services  were  rendered 
wages  were  due,  even  in  the  case  of  relar 
tions— Anderson  v.  Bailey,  June  11, 1847,  9 
D.  1222,  and  especially  Lord  President  Boyle 
at  p.  1227.  True,  in  the  case  of  parent  and 
child  it  might  be  only  slight — ijotA.  Mon- 
creifTs  opinion  in  Miller.  Ihe  present  case, 
apart  from  the  agreement  above  referred 
to,  differed  from  MUler  in  that  the  pursuer 
entered  her  father's  business  after  she  'nas 
grown  up,  and  gave  up  her  former  employ- 
ment to  do  so.  As  to  the  Sheriff's  ohjec- 
tions — no  claim  was  made  for  seven  years, 
because  pursuer  knew  her  father's  business 
was  not  prospering.  It  was  a  mere  over- 
sight of  ner  father's  that  no  claim  was 
intunated  at  the  time  the  trust  deed  was 
granted,  and  the  claim  was  intimated  with- 
in two  months  after.  In  M'Narighton  v. 
Finlayson's  Trustees,  November  4,  1002,  40 
S.L.R.  645,  the  sole  question  decided  was 
that  an  alleged  written  contract  was  not 
the  deed  of  the  defender. 

The  defender  argued  —  There  was  no 
definite  agreement  here  to  pay  wages.    It 
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was  the  case  of  a  family  business,  where 
all  worked  for 'its  success,  and  in  the  success 
of  wtiich,  if  it  succeeded,  all  would  partici- 
pate. The  case  was  similar  to  that  of 
Miiler.  The  remarks  of  Lord  President 
Boyle  in  A^ndjeraom,  were  wider  than  neces- 
sary to  decide  the  case,  and  were  opposed 
to  older  decisions. 

Lord  Justicb-Cuerk — It  is  not  necessary 
to  call  for  any  further  reply.  This  is  one 
of  those  unfortunate  cases  where  services 
have  been  rendered  by  a  member  of  a 
family  but  no  definite  arrangement  has 
been  entered  into  as  to  remuneration.  I 
quite  assent  to  the  view  that  in  such  cases 
to  some  extent  there  is  a  presumption  in 
favour  of  wa^es  being  due,  but  the  pre- 
sumption is  slight.  The  facte  here  are  that 
when  the  daughter  came  to  assist  her 
father  in  bis  business  she  had  no  arrange- 
ment by  which  she  was  to  receive  remunera- 
tion in  the  form  of  wages.  At  first  she  was 
in  charge  of  one  depai-tment,  and  after  her 
sister  married  she  went  to  another.  It 
seems  likely  that  the  view  was  that  if  the 
business  was  successful  all  the  family  would 
profit  by  it.  In  the  event  of  their  father's 
death,  if  the  business  had  proved  profitable, 
it  would  be  a  good  thing  for  the  family. 
But  that  there  was  any  arrangement  for 
wages  being  paid  to  the  pursuer  is  not 
proved  by  the  evidence.  The  evidence  is 
rather  to  the  effect  that  there  was  no  such 
arrangement.  She  got  board  and  lodging 
{uid  clotbing  and  such  pocket  money  as  she 
required,  but  no  wages.  I  think  the  prin- 
ciple of  the  case  of  Miller,  26  R.  096,  applies. 
This  was  a  family  arrangement.  It  may 
very  well  be  that  in  such  cases  an  arrange- 
ment by  which  services  are  g^ven  by  the 
members  of  the  family  without  wages  is 
the  only  means  of  carrying  on  the  family. 
There  may  be  no  profit,  but  there  is  support 
for  the  familv  from  the  business  so  carried 
on.  I  think  here  that  the  pursuer  has  no 
case.  I  come  to  this  conclusion  not  without 
regret,  but  in  my  opinion  the  judgments  of 
^e  Sherifb  are  right  a^d  must  be  afiQrmed. 

Lord   K'TLLA.cht  —  I   agree,   and   have 
nothing  to  add. 

Lord  Low — I  am  of  the  same  opinion. 
The  dictum  of  Lord  President  Boyle  in  the 
case  of  Anderson,  0  D.  1222,  at  p.  1227, 
although  unimpeachable  when  read  as 
^plicable  to  the  circumstances  of  that 
pwticular  case,  cannot  be  taken  as  laying 
down  any  absolute  or  general  rule.  It  is 
impossible  to  say  that  when  a  father  is 
tenant  of  a  farm  or  a  shop  which  he  carries 
on  with  the  assistance  of  members  of  his 
family  who  receive  board  and  lodging, 
clothes,  and  pocket-money,  there  is  any  pre- 
sumption that  those  members  of  the  family 
are  also  entitled  to  claim  money  wages. 
Indeed,  my  impression  is  that  the  presump- 
tion is  ratner  the  other  way,  although  after 
all  there  is  perhaps  little  to  be  gained  by 
considering  the  question  of  presumption  in 
each  cases,  l)eca.u8e  each  case  must  be 
decided  on  its  o'wu  merits.  In  the  circum- 
stances of  this   case  I  think  the  Sheriffs 

have  come  to  the  right  conclusion. 


Lord  Stormonth  Darling  was  absent. 
The  Court  dismissed  the  appeal. 

Counsel  for  Pursuer  —  Hunter  —  Lippe. 
Agent— W.  Croft  Gray,  S.S.C. 

Counsel  for  Defender — Dean  of  Faculty 
(Campbell,  K.C.)  —  WUton.  Agents  — 
Mackay  &  Young,  W.S. 


Saturday,  October  28. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lanark- 
shire, at  Glasgow. 
M'KINLAY  V.  M'CLYMONT. 

Reparation  —  Landlord  and  Tenant  — De- 
fective House — Known  Danger— Promise 
of  Landlord  to  Repair  Defects  —  Rele- 
vancy. 

The  tenant  of  a  house  as  tutor  for 
his  pupil  child,  and  his  wife  in  her  own 
interest  with  his  consent,  raised  an 
action  gainst  the  landlord  to  recover 
damages  for  personal  injury.  They 
averred  that  the  ceiling  of  the  said 
house  was  old  and  rotten  and  dangerous 
to  the  inmates;  that  the  factor  when 
calling  for  rent  saw  or  ought  to  have 
seen  the  ceiling's  condition ;  that  on 
10th  December  about  two  feet  square  of 
the  ceiling  fell ;  that  the  same  day  the 
factor  was  shown  what  had  happened 
and  urged  to  repair  the  ceiling,  and 
"  indicated  that  the  matter  would 
be  attended  to;"  that  relying  on  this 
assurance,  and  daily  expecting  the 
ceiling  to  be  repaired,  pursuers  con- 
tinued to  occupy  the  house ;  that 
nothing  was  done;  that  on  Thursday 
15th  December  a  further  portion  of  the 
ceiling  fell  on  the  female  pursuer  and 
her  daughter,  aged  eleven,  and  severely 
injured  them. 

Held  that  the  action  must  be  remitted 
to  proof. 

On  30th  December  1004  Mrs  Isabella 
M'Kinlay,  wife  of  Alexander  M'Kinlay, 
with  her  husband's  consent,  and  Alexander 
M'Kinlay  as  tutor  for  his  pupil  child  Mary 
M'Kinlay,  brought  an  action  m  the  Sheriff 
Court  of  Lanarkshire,  at  Glasgow,  against 
John  M'Clymont  to  recover  damages  for 
personal  injuries. 

The  pursuers  averred  that  the  pursuer, 
Alexander  M'Kinlay,  a  labourer,  resided  at 
81  Lambhill  Street,  Glasgow ;  that  the 
female  pursuer,  his  wife,  resided  there  with 
him  ;  and  that  the  defender,  who  resided 
at  01  Pollock  Street,  Soutliside,  Glasgow, 
was  the  owner  of  the  house  in  which  the 
pursuers  resided. 

The  pursuers  further  averred — "  (Cond.  2) 
The  house  in  question  is  a  single  apartment, 
with  a  small  sleeping  apartment  off  it,  and 
is  occupied  by  the  pursuers  and  their  young 
family.  Pursuers,  Alexander  M'Kinlay  and 
his  family,  have  resided  in  said  house  for 
over  four  months,  and  defender's  father, 
James  M'Clymont,  who  held  himself  out  as 
proprietor,  and   with  whom   pursuer,  Mr 
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M'Kinlajr.  had  aU  ids  dealiofC*.  osaanT 
«all«d  for  tlMr  b'/fi<»e  rent.  'ComL  3;  Tlw' 
eriiu^of  the  taid  n'^nse  ira»  oid  and  ir-tten 
and  Sutfgfrmu  U>  the  inmaun.  atxi  defen- 
der or  hi*  father,  the  said  James  Jf-Clrmoct. 
«W>  acted  a*  faet<or  of  pursuer's  b-rjVe.  and 
for  whom  the  defender  is  rtspof>^l'/.r.  on 
the  oeeajKon*  of  his  caliine  for  tbe  rent, 
■aw,  r^  oo<n>t  to  have  w«n.  that  the  ceilini; 
was  old  and  Df«ded  renewioe.  or  at  l«ac« 
re|ian«d:  but  be  negli^entlv  fi^-lr^  Uj  have 
it  renewed  or  repaired.  Hie  ^aid  JaiD«s 
31'CIjriaont  was  er^ntinuallv'  arxMit  the 
tenemeot  in  the  tenants'  bousesw  in  partt- 
eular  in  the  h'jtue  of  the  parmera;.  iCond. 
4,  On  the  morning  of  Saturday.  \'Kh  Decem- 
ber ISfA,  a  portion  of  the  ceiling,  about 
two  f«<rt  square,  fell  and  gave  the  female 
aoid    her    family  a  severe  shock. 


caa<rinK  the  pursuers'  family  great 
annoyance  and  inconvenience.  L^ter  on 
the  ksiDe  day  the  said  James  M*C1ymont 
eall«d  at  the  brxue  on  hi&  usual  rounds  for 
the  rent.  Xr  M'Kinlay  pointed  out  to  him 
what  happened,  and  urged  him  to  have  the 
eeiling  at  once  repaired.  The  said  James 
M*CiyTnont,  notwithstanding  that  be  saw 
the  condition  ot  the  ceiling  and  indicated 
that  the  matter  would  be  attended  to. 
waliced  o<it  muttering  that  what  he  wanted 
was  rent.  Mr  M'Kinlay  was  daily  expect- 
ing Ut  have  the  ceiling  repaired,  but  nothing 
was  done.  He  reliecTon  its  Ijeing  put  into 
a  condition  of  safety  every  moment,  and 
Accordingly  he  did  not  remove  from  the 
twemises.  On  the  Thuniday  following,  a 
further  fall  of  the  ceiling  took  place.  Lai^e 
pieces  of  the  falling  plaster  struck  the 
female  pnrvuer  and  the  daughter  Mary,  a 
girl  ot  ahout  eleven  years  of  age.  It  stmck 
them  on  the  head,  neck,  and  shoulders,  and 
•eT«!rely  injured  them.  They  were  then 
under  the  necessity  of  receiving  medical 
treatment,  and  are  so  still.  They  are,  each 
of  them,  suffering  from  nervous  shock, 
and  it  will  be  a  considerable  time  before 
either  has  re<;overed.  The  g^rl  Mary 
M'Kinlay  is  unable  to  go  to  school,  and 
will  not  be  able  to  do  so  for  a  further 
<y/nsiderable  time,  TTie  female  pursuer 
is  anaMe  to  attend  to  her  domestic 
duties,  and  her  children  suffer  in  health 
in  c<jnii«jijence,  .  .  ," 

Tlie  d<-feiider  pleaded  that  the  action 
wa*  irrel«-vai»t. 

On  UkU  Ke»»niary  1805  the  Sheriff  Sub- 
stitute (hAviifHt)S)  repelled  this  plea  and 
allowed  AxtrtxA. 

'T\iii  AhU-uAft  appealed  to  the  Sheriff 
(OUTHBIK),  w  ho  on  7th  April  1905  recalled 
the  Hheriff-KiilMtitute's  interlocutor  of  10th 
Kebruary  and  d  ismi-ssed  the  action  as  irrele- 
vant, 

SoU.— "The.  pursuer's  averments  in  article 
8  nf  the  cond<;scendence  show  that  he  was 
aware  that  the  ceiling  of  his  house  was 
dangerous  (see  Frtuer  v.  Hood,  1887,  15  B. 
178,  ^  H.L,R  164,  a  case  decided  in  the  best 
days  of  the  First  Division),  and  yet  he  con- 
tinues to  live  in  it.  The  alleged  fall  of  part  of 
the  ceiling,  '  two  feet  square,'  on  Saturday 
10th  December  last,  was  a  pregnant  proof  of 
the  state  of  rottenness  which  he  sets  forth. 
He  is  told  the  same  afternoon  by  the  factor 


thai  it  woold  be  attended  to:  taut  ahhoo^ 
it  is  D'^t  attended  lo.  no  fmtber  cnm|il«int 
is  made.  az>d  be  and  his  Eaaafly  remain  in 
the  biKL-^  till  another  serial  till  at  plastCT 
look  piace  on  the  following  Tliniad^. 
Tbey  stijil  remain  there,  or  at  aD  events  he 
describes  himself  as  iiikliin_  there  on 
Deeember  3.<(h  when  this  action  wu 
served,  and  after  a  summons  at  seqoestia- 
tion  for  rent  had  be«'n  served  on  Dooember 
22Dd.  and,  it  most  he  presumed,  on  January 
Sth.  when  the  record  was  dosed  on  a 
staten.ect  that  the  defender  had  obtained 
a  warrant  to  eject  the  parsoer  'after  a 
long  process.'  No  doubt  it  is  avened 
that  the  porsaer's  wife  and  children  ooold 
not  remove  on  account  of  their  health,  and 
by  reacion  of  the  nejrua  placed  on  the 
fomitnre  by  the  defender's  sequestration. 
The^^e.  perhapci.  are  not  averments  of  much 
importance  to  the  pre:sent  question  of 
relevancy,  but  point  to  the  dilemma  eitha 
that  the  pursuer's  averments  as  to  the 
dangerous  and  dilapidated  condition  of  his 
house,  or  his  averments  as  to  the  state  of 
bis  wife  and  child's  health,  most  be  grossly 
exaggerated. 

"It  is  enough,  however,  for  the  decision 
of    the    question   of   relevancy    that    the 
pursuer  and    his  family  remained  in  the 
rotten  and  dangerous   house,   which   had 
alrpady  begun    to   fall   about    their  ears, 
for  four  days,  instead  of  betaking  them- 
selves to  a  place  of  refuge,  and  that  without 
■   again  demanding  that  the  house  should  be 
I   made  habitable.    The  recent  decisions  od 
'   this  subject  have  become  rather  numerous 
and  a  little  bewildering.     Yet,  1  doubt  not, 
'   through  these  cases  one  consistent  purpose 
runs,  viz.,  that  men  are  not  to  get  ilamages 
I  for  injuries  which  they  should  have  fore- 
I   seen,  and  could  have  avoided  by  moderate 
I   prudence." 

The  pursuers  appealed  to  the  Court  of 
Session,  and  argued  — The  pursuers  had 
complained  that  the  ceiling  was  unsafe, 
and  the  defender  had  undertaken  to 
repair  it.  The  averment  that  the  de- 
fender's factor  "indicated  that  the  matter 
would  be  attended  to"  was  sufficient 
averment  of  an  undertaking  to  repair 
it.  It  was  reiving  on  this  undertaking 
that  pursuers  continued  to  occupy  the 
house.  The  present  case  was  very  like 
hut  more  in  pursuer's  favour  than  that 
of  Shield!  v.  Dcdzid  (May  U,  1807, 21  R.  848, 
31  S.L.R.  637),  where  the  pursuer  was  held 
entitled  to  rely  on  the  factor's  promise  in 
spito  of  his  continued  procrastination  for 
many  months.  If  the  ptirsuer  had  removed 
in  face  of  this  offer  to  repair  he  would  have 
been,  on  the  authority  of  M'Kiminitfa  Trtu- 
tees  V.  Armour  (November  23,  1890,  2  F.  15& 
37  S.L1.R.  109),  acting  unreasonably,  Mid 
probably  would  have  been  liable  io  damages 
lor  breach  of  contract. 

The  defender  (respondent)  argued— Ihe 
averment  in  this  case  "  indicated  that  the 
matter  would  be  attended  to"  was  not  s 
sufficient  averment  of  a  promise ;  it  fell  far 
short  of  the  averment  in  Shields  v.  DaUid 
(cii.  sup.),  which  was  "undertook  and  pro- 
mised to  put  it  right."  The  shorter  interval 
here  between  the  promise  (if  it  were  a  pio- 
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tnise)  and  the  fall  of  the  ceiling  was  really  in 
defender's  favour.  The  pursuer  on  his  own 
statement  had  occupied  the  house  for  four 
months  apparently  without  complaint;  in 
view  of  this  he  was  not  entitled  to  rely  on 
a  mere  indication  that  the  matter  would 
be  attended  to,  especially  if  it  were  so 
ui^nt  that  the  ceiliiijg  fell  only  five  days 
after  the  complaint.  Thepresent  case  was 
analogous  to  the  cases  of  Wehsier  v.  Brovm, 
May  12, 1892, 19  R.  765,  29  S.L.B.  631;  SmUh 
V.  School  Board  of  MaTT/cuUer,  October  20, 
1898,  1  F.  5,  36  S.L.B.  8;  M'Mamis  v. 
Amumr,  July  10,  1901,  3  F.  1078,  38  S.L.B. 
791. 

At  advising — 

Lord  Justicb-Clbrk — No  doubt  there 
are  several  reported  cases  in  which  a 
person  has  been  held  not  to  be  entitled 
to  claim  damages  from  his  landlord  in 
respect  of  injury  suffered  owing  to  a 
defective  condition  of  the  premises.  In 
aU  these  cases  the  danger  was  visible  and 
the  tenant  was  held  to  have  undertaken 
the  risk  of  the  injury  which  he  suffered. 
In  these  cases  of  visible  danger  it  also 
required  some  action  on  the  part  of  the 
person  himself  to  cause  the  accident  which 
did  the  injury.  That  was  so  in  each  of  the 
cases  cited  to  \is  by  the  defender's  counsel. 
There  was  some  act  by  which  the  party 
claiming  damages  turned  what  had  oiBen  a 
visible  risk  into  a  real  danger,  and  doing  so 
caused  the  injury  to  himself. 

I  think  this  case  is  very  like  Shields  v. 
DaUiel,  24  R.  849.  It  is  alleged  that  there 
was  a  dangerous  condition  of  the  ceiling, 
but  in  itself  it  was  not  such  a  palpable 
danger  as  to  make  it  obvious  that  there 
was  great  risk  in  remaining  in  the  house. 
It  is  said  that  the  defender  or  his  factor 
on  his  behalf  "  indicated  that  it  would  be 
attended  to,"  and  the  pursuer  relied  on  this 
being  done.  In  the  course  of  a  few  days 
the  accident  happened.  I  must  say  that 
this  is  much  too  delicate  a  case  to  allow 
it  to  be  decided  on  mere  relevancy,  and 
that  we  ought  to  remit  it  to  the  Sheriff 
Court  for  proof. 

liOBD  Kylxachy  —  I  am  of  the  same 
opinion.  I  say  nothing  for  or  against  the 
decisions  which  have  been  cited  to  us,  each 
of  which  of  course  depended  on  its  own 
circumstances.  Having  regard  to  the 
alleged  circumstances  of  the  present  case 
I  tmnk  it  enough  to  say  that  it  appears  to 
me  to  be  too  delicate  a  case  to  be  decided 
without  proof. 

LoBD  Low — I  agree.  I  think  the  case  is 
a  very  narrow  one,  but  I  do  not  think  it 
would  be  safe  to  dispose  of  it  without 
inquiry. 

Lord  Stobmonth  Darling  was  absent. 

The  Court  sustained  the  appeal  and 
remitted  to  the  Sheriff-Substitute  to  allow 
a  proof. 

Counsel  for  Pursuers  (Appellants)— J.  A. 
Christie.    Agents— M'Nab  &  Hart,  S.S.C. 

Counsel  for  Defender  (Respondent)  — 
Dean  of  Faculty  (Campbell,  K.O.— Hunter. 
Agents— Carmichael  &  Miller,  W.S. 


Friday,  July  21. 

OUTER      HOUSE. 

[Lord  Johnston. 
BUTHVEN  AND  OTHERS  v. 
RUTHVEN. 
{Ante,  vol.  xlii,  p.  562.) 

Intemalional  Law — Jurisdiction — Foreign 
Heritage  Ovoned  by  Domiciled  Scotsman 
— Refusal  of  Owner  to  Implement  Order 
of  Court  to  Convey  Foreign  Heritage- 
Motion  for  Order  on  the  Principal  Clerk 
of    Court    to    Execute    Conveyance    in 
Owner's  Namx  Considered  and  Kefuaed. 
In  an  action  where  the  defender  had 
been  ordered  by  the  Court  to  execute  a 
conveyanceof  a  certain  heritable  subject 
in  Ireland  in  favour  of  the  pursuers, 
but  had  refused  to  do  so,  a  note  craving 
the  Court  to  authorise  and  ordain  the 
Principal  Clerk  of  Court  to  execute  the 
required    conveyance    on    behalf    of 
the  defender  refused. 
This  was  an  action  raised   against   Lord 
Ruthven  at  the  instance  of  (1)  the  Master 
of  Ruthven,  and  (2)  Charles  James  George 
Paterson,  chartered  accountant,  and  Archi- 
bald Robert  Crawfurd  Pitman,  Writer  to 
the  Signet,  trustees  acting  under  a  certain 
agreement.      By    said     agreement     Lord 
Ruthven    had,  inter  alia,  undertaken    to 
execute  and  deliver  to  the  said  trustees  a 
valid    and    sufficient   conveyance   of    the 
estate  of  Harperstown,  in  the  county  of 
Wexford,  Ireland,  but  when  called  upon  to 
do  so  he  had   refused   to  implement  the 
said  agreement  by  executing  the  required 
conveyance. 

By  interlocutor  of  the  Lord  Ordinary 
dated  30th  May  1905  Lord  Ruthven  was 
oidained  to  execute  and  deliver  to  the 
trustees  the  conveyance  required  by  them. 
Having  failed  to  do  so,  and  the  days  of 
charge  having  expired  without  his  having 
rendered  obedience  thereto,  a  note  was 
presented  to  the  Lord  Ordinary  craving 
the  Court  to  authorise  and  ordain  the 
Principal  Clerk  of  Court  to  execute  the 
I'equired  deed  on  behalf  of  Lord  Ruthven, 
and  to  deliver  the  same  to  the  trustees, 
and  further  to  authorise  the  Keeper  of  the 
Seal  of  the  Court  to  afSx  the  said  Seal  to 
the  conveyance. 
The  Lord  Ordinary  refused  the  note. 
The  circumstances  of  the  case  and  the 
arguments  of  the  parties  sufficiently  appear 
from  the  opinion  of  the  Lord  Ordinary. 

Lord  Johnston  —  "In  this  case  Lord 
Ruthven  has  been,  after  some  months 
litigation,  by  my  judgment  of  30th  May 
1906,  following  on  a  judgment  of  my  pre- 
decessor Lord  Stormontn  Darling  of  16th 
May  1905,  corrected  (owing  to  an  accidental 
error)  by  their  Lordshipis  of  the  Inner 
House  on  26th  May  1906,  ordained  to  exe- 
cute and  deliver  to  the  trustees  under  the 
agreement  of  1892,  to  which  Loi-d  Buthven 
by  his  constituted  attorneys  was  a  party, 
a  conveyance,  with  memorial  and  abstract 
for  registration  affllsed  thereto,  of  certain 
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Irish  real  estate  comprised  in  the  aforesaid 
agreement.  The  engrossment  of  the  con- 
veyance, &c.,  which  he  has  heen  ordained 
to  execute  is  No.  6  of  the  process  before  me. 

"The  recognised  form  of  diligence  or 
distress  to  compel  implement  of  my  order 
has  been  adopted.  Lord  Ruthven  has  been 
regularly  charged  to  comply  with  my  order 
upon  a  formal  extract  of  the  judgment. 
Tae  days  of  charge  have  expired  without 
his  having  given  obedience  to  the  charge, 
and  aa  the  order  is  not  for  payment,  &c., 
but  for  performance  of  an  act  within  the 
power  or  Lord  Ruthven  and  of  him  alone 
personally  to  perform.  Lord  Ruthven  is 
now  exposed  to  the  legal  compulsitor  of 
imprisonment.  He  is  in  fact  in  plain  con- 
tempt of  Court. 

"But  his  son  and  the  trustees  under  the 
aforesaid  agreement,  who  are  the  pursuers, 
not  unnaturallv  desire  to  avoid  the  ex- 
treme, though  legal  and  proper,  course  of 
imprisoning  Lord  Ruthven  until  he  yields 
obedience  to  the  Court,  and  accordingly, 
after  obtaining  advice  from  Ireland,  they 
presented  to  me  a  note  accompanied  by  an 
affidavit  by  Mr  Henry  Daniel  Conner,  K.O., 
at  the  Irish  Bar,  craving  me  to  authorise 
and  ordain  the  Principal  Clerk  of  Coiu^t  to 
execute  the  required  deed  on  behalf  of 
Lord  Ruthven,  and  on  his  behalf  to  deliver 
the  same  to  the  foresaid  trustees,  and 
further  to  authorise  the  Keeper  of  the  Seal 
of  Court  to  affix  said  Seal  to  tne  conveyance 
and  memorial. 

"I  regret  that  I  do  not  see  my  way  to 
g^ant  this  motion,  and  that,  unless  with 
the  assistance  of  the  Irish  Courts  I  do  not 
see  how  the  pursuers  are  to  attain  their 
end  except  through  the  reasonable  com- 
pliance 01  Lord  Ruthven  with  the  order  of 
the  Supreme  Court  of  the  countiy  in  which 
he  lives,  or  under  the  compulsitor  of  his 
imprisonment. 

"The  difficulty  which  arises  in  the  case, 
but  which  I  feel  convinced  it  is  not  beyond 
the  competence  of  the  courts  of  the  two 
countries  to  overcome,  is  that  Lord  Ruth- 
ven is  domiciled  and  generally  resident  in 
Scotland,  whereas  the  property  which  is 
the  subject  of  the  required  conveyance  is 
real  property  situated  in  Ireland,  with 
relation  to  which  the  Scottish  Courts  have 
no  jurisdiction  in  rem.  Were  the  real 
property  in  Scotland,  the  deadlock  would 
be  very  simply  removed  by  the  application 
of  the  process  of  adjudication,  which  has 
existed  in  Scotland  for  several  centuries. 
The  property  could,  on  the  trustees  taking 
out  the  necessary  summons,  be  adjudged 
by  the  Court  from  Lord  Ruthven  to  nis 
trustees.  The  extract  of  the  decree  of  Court 
would  be  an  effectual  equivalent  of  a  con- 
veyance, registerable  under  our  system  of 
titles  to  laud,  and  become  a  perfect  link  in 
the  progress  of  titles.  Originating,  as  the 
process  did,  several  centuries  ago,  it  is  some- 
what more  formal  than  the  vesting  order 
which  appears  now  to  have  been  adopted 
in  England  and  Ireland,  but  as  far  as  I  can 
venture  to  read  the  statute  to  be  immedi- 
ately referred  to,  the  vesting  order  of  these 
countries  is  just  the  Scots  adjudication 
'writ  short.    But  then  it  is  not  within  the 


competence  of  the  Scots  Courts  to  apply 
their  decree  of  adjudication  to  real  property 
beyond  their  jurisdiction.  Their  decree 
would  not  form  an  effectiial  link  in  the 
progress  of  titles  to  foreign  reaJ  estate. 

"It  would,  indeed,  appear  at  first  sight 
to  be  a  very  reasonable  escape  from  the 
dilemma  that  on  the  recalcitrancy  of  the 
defender  the  Court  should  as  craved  autho- 
rise and  ordain  the  Clerk  of  Court  or  other 
official  to  sign  on  behalf  of  the  recalcitrant 
defender,  fiut  there  are  two  matters  to  be 
kept  in  view. 

"  First,  it  is  a  principle  of  all  jurisdiction 
that  a  court,  at  least  a  Supreme  Court,  has 
power  to  see  that  its  exercise  of  its  juris- 
diction is  not  rendered  f  utUe  by  the  conduct 
of  a  party.  But  it  will  not  adopt  any  novel 
method  of  enforcement  unless  the  necessity 
is  absolutely  established.  And  in  the  pre- 
sent case  I  am  not  persuaded  of  the  neces- 
sity, by  reason  that  there  exists  the  well 
established  diligence  of  imprisonment  in 
Scotland  and  »ecause  I  am  not  satisfied 
that  resort  to  the  Irish  Courts  will  Dot 
supplement  the  jurisdiction  of  the  Scottish 
Courts  in  a  manner  much  more  consistent 
with  the  international  law  of  real  property. 

"Second,  the  remedy  asked  is  novel  in 
that  the  course  so  far  as  I  am  aware  has 
never  yet  been  taken  except  under  the 
authority  of  special  statutes,  of  which  there 
are  a  few  examples  both  in  bankruptcy  and 
in  entail  law.  I  may  give  as  one  specimen 
the  Entail  Act  1882  (45  and  46  Vict.  cap.  63), 
sec.  18,  by  which  the  Court  has  speciiil 
statutory  warrant  for  authorising  the 
execution  of  the  deed  by  the  Clerk  of 
Court. 

"There  is  in  Scotland  no  such  general 
statutory  power  as  has  been  conferred  on 
the  Supreme  Court  of  England  bv  the  14th 
section  of  the  Supreme  Court  yudicature 
Act  1884  (47  and  48  Vict.  cap.  61),  which 
provides  exactly  for  the  present  situation 
in  England,  empowering  the  Court  to  order 
a  conveyance,  contract,  or  other  document^ 
in  circumstances  such  as  the  present,  to  be 
executed  by  the  Court's  nominee,  and  fur- 
ther provides  that  such  conveyance,  con- 
tract, or  document  shall  'operate  and  be 
for  all  purposes  available  as  if  it  had  been 
executed  ...  by  the  person  originally 
directed  to  execute  .  .  .  it."  I  am  not 
prepared  to  say  that  under  its  recognised 
noMie  officium  the  Court  of  Session  could 
not,  without  statutory  power,  in  a  case  of 
clear  necessity,  adopt  the  same  course  and 
make  it  effectual  within  its  own  jurisdic- 
tion, where  to  it  would  belong  the  power 
to  recognise  and  give  effect  to  the  deed 
executed  by  its  orders  by  its  nominee  as 
well  as  the  deed  had  it  been  executed  in 
compliance  with  its  orders  by  the  proper 
person.  But  it  would  depend  upon  the 
views  of  the  courts  of  other  countries 
whether  such  execution  would  receive  effect 
when  the  deed  came  to  be  enforced  under 
their  jurisdiction.  Where  the  cowiitoa  p«»»- 
tium  is  recognised,  I  think  that  where 
the  person  originally  directed  to  execute 
the  deed  was  clearly  at  the  time  within  the 
jurisdiction  of  the  court  of  the  country 
ordering  its  vicarious  execution,  the  courts 
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of  other  couatries  would  recognise  it,  except 
in  the  special  circumstances  of  its  relating 
to  real  property  over  which  they  alone 
have  jurisdiction — a  jurisdiction  oi  which 
the  courts  of  no  country  are  mora  jealously 
regardful  than  those  of  Scotland. 

"  I  therefore  come  to  the  inquiry  whether 
the  pursuers  have  not  open  to  them  a  course 
more  consistent  with  the  International  law 
of  real  property  and  having  the  prospect  of 
success. 

"  I  am  not  aware  whether  there  is  any 
analogous  statute  to  the  Judicature  Act 
1881,  to  which  I  have  referred,  applicable  to 
Ireland.  From  the  affidavit  of  Mr  Conner, 
head  3,  I  gather  that  there  is  not,  as  he 
states,  a  practice  founded  not  on  the  Act  of 
1884  but  on  the  Trustee  Act  1893.  And  as 
the  Act  of  18S8  does  not  contain  a  provision 
so  wide  as  the  Act  of  1884,  I  gather  that 
the  Irish  Court  have,  in  accordance  with 
Mr  Conner's  statement,  ingrafted  upon  the 
Act  of  1883  the  more  extended  practice  of 
the  Act  of  1884. 

"If  this  be  correct,  then  it  appears  to  me 
that  the  course  which  the  pursuers  should 
have  taken  if  they  wanted  to  avoid  the  im- 
prisonment of  Lord  Ruthven  was  to  apply 
to  the  Irish  Coiul^  for  a  decree  conform  to 
the  decree  already  pronounced  in  Scotland, 
on  failure  toobtemper  which  the  Irish  Courts 
would  doubtless  follow  their  own  practice 
of  ordering  a  conveyance  by  an  officer  of 
court  or  other  appointee.  Where  the  sub- 
ject-matter of  the  suit  is  real  i>roperty 
within  their  jurisdiction,  I  conceive  that 
they  will  hold,  as  would  the  Courts  of  Scot- 
land vn.  pa/ri  caau,  that  they  have  jurisdic- 
tion over  the  defender  by  reason  of  his  being 
the  proprietor  of  Irish  real  property  in  re- 
lation to  that  real  property  though  ne  may 
not  be  actually  resident  in  Ireland,  and  that 
Uiey  are  the  Cfourt  and  the  only  Court,  com- 
petent to  deal  with  that  property  in  rem 
and  where  the  matter  involved  relates  to 
the  title  to  that  property.  But  if  I  am 
wrong  in  my  conception  of  the  practice  of 
the  Irish  Court  and  of  Mr  Conner's  mean- 
ing, I  think,  if  I  may  presume  to  interpret 
it,  that  the  Trustee  Act  1883 (56 and  67  Vict. 
c  S3),  part  3,  exactly  meets  the  situation. 

"  If  the  Irish  Court  are  not  prepared  to  re- 
cognise my  judgpraent  as  'a  judgment  given 
for  the  specific  performance  of  a  contract' 
concerning  land,  &c.,  in  the  sense  of  section 
31  of  the  statute,  it  is  open  to  them,  as  it 
appears  to  me,  to  make  their  own  order 
conform.  It  is  then  open  to  them  under 
the  same  section  to  declare  that  any  of  the 
piuties  to  the  action  are  trustees  of  the  land 
within  the  meaning[  of  the  Act,  and  there- 
upon to  make  a  vesting  order  as  if  they  had 
been  trustees. 

"To  a  constructive  trustee  under  such 
declaration  by  virtue  of  section  31  the  pro- 
visions of  section  6  at  once  apply.  And 
onder  sub-section  (b)  and  under  sub-section 
(vi)  it  would  be  open  to  the  Irish  Courts, 
were  Lord  Ruthven  dealt  with  as  I  suggest, 
to  make  an  effectual  vesting  order. 

"The  effect  of  such  vesting  order  is  pro- 
vided for  in  section  32,  and  the  provision  is 
exactiy  applicable  to  the  present  situation. 
The  'Erastee  Act  of  1888,  although  it  does 


not  apply  to  Scotland,  does,  I  understand, 
apply  to  Ireland. 

"I cannot  presume  to  speak  withauthority 
in  this  matter,  which  is  one  entirely  of  Irish 
law,  but  I  am  at  least  prepared  to  say  that 
on  one  hand  the  Scottish  Court  will  not 
adopt  a  novel  practice  where  the  recognition 
of  their  action  as  effectual  in  Irelana  in  the 
matter  of  Irish  real  property  would  be  more 
than  doubtful,  at  least  until  every  proper 
step  had  been  taken  to  invoke  the  assistance 
of  the  Irish  Courts,  but  that  on  the  other 
hand  they  will  do  anything  consistent  with 
their  practice,  in  supplement  to  the  action 
of  the  Irish  Court,  to  make  effectual  the  due 
rights  of  parties  in  this  Irish  real  property, 
which  in  the  present  circumstances  fall 
somewhat  under  the  combined  jurisdiction 
of  the  courts  of  the  two  countries." 

Counsel  for  the  Pursuers— Fleming,  K.C. 
—Pitman.  Agents  — J.  &  F.  Anderson, 
W.S.        • 

Counsel  for  the  Defender — Hon.  W.  Wat- 
son.   Agents— Hope,  Todd,  &  Kirk,  W.S. 


Tuesday,  July  26. 

OUTER    HOUSK 

[Lord  Ardwall. 
THE  NATIONAL  BANK  OF  SCOTLAND, 
LIMITED  V.  MAOKIE'S  TRUSTEES 
AND  OTHERS. 

Donation— Monrtis  causa— Deposit-Receipt 
— Deposit-Receipt  Taken  in  Name  of  One 
of  tM  Favoured  Persona  and  of  Anotlier 
Person  "in  Trust"  —  Donation  mortis 
causa  or  Nuncupative  Will. 

A  person  in  contemplation  of  his 
death,  beiag  desirous  of  Ibeneflting  four 
persons,  members  of  one  family,  took 
a  deposit-receipt  for  £500  in  the  names 
of  one  of  them  and  of  another  person 
"  in  trust."  A  question  having  arisen 
after  his  death  as  to  whether  the  £600 
was  a  donation  mortis  causa  or  was 
merelv  a  nuncupative  will,  AbW  (follow- 
ing Morris  v.  Riddick,  July  16,  1867,  5 
Macph.  1036,  4  S.L.R.  184}  that  there 
was  nere  a  donation  morits  causa,  and 
(following  Mitchell  v.  Wright,  21st  Nov- 
ember 1766,  M.  8082)  that  the  fact  that 
the  money  had  not  been  handed  over 
to  the  persons  favoured  but  to  two 
persons,  one  of  whom  only  was  one  of 
the  donees  and  the  other  not,  did  not 
affect  the  validity  of  the  donation. 
Trust— Proof  of  Trust— Proof  of  Purposes 
of  Trust— Writ. 

At  the  request  of  A,  B  lodged  with  a 
bank  a  sum  of  money  beloDging  to  A, 
and  took  a  deposit-receipt  therefor  in 
his  own  name  and  that  of  another' 
person  "in  trust."  On  A's  death,  held 
that  the  deposit-receipt  bearing  that 
the  sum  of  money  was  held  by  the 
persons  named  in  it  "in  trust  was 
sufficient  writ  of  B  to  establish  the 
trust   as   against   him,  and   that  the 
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objects  and  purposes  of  the  trust  might 
be  competently  proved  by  parole. 
This  was  an  action  of  multiplepoinding 
raised  to  determine  how  a  deposit-receipt 
for  £500  by  the  National  Bank  of  Scotland, 
which  formed  the  fund  in  medio,  should 
be  distributed  amongst  the  claimants,  who 
were  (1)  the  testamentary  trustees,  and  (2) 
certain  relatives  of  the  deceased  James 
Mackie. 

The  £600  contained  in  the  deposit-receipt 
was  the  property  of  the  deceased  James 
Mackie,  and  had  been  deposited  upon  his 
instructions  by  his  brother  George  Mackie 
in  the  names  of  his  said  brother  and  his 
nephew  Thomas  Ounningham  "in  trast. 
payable  to  either  of  them  or  the  survivor." 
The  testamentary  ti-ustees  of  James  Mackie 
claimed  the  money  as  forming  part  of  the 
trust  estate,  Thomafi  Cunningham  and 
three  of  his  brothers  and  sisters  claimed 
it  as  a  donation  mortis  cavsa  to  tihem,  and 
pleaded,  inter  alia,  "(1)  The  said  deposit- 
receipt  having  constituted  an  effectual 
donation  Trwrita  cauxa  to  the  present  claim- 
ants thev  are  entitled  to  be  ranked  and 
preferred  in  terms  of  their  claim." 

The  Lord  Ordinary  allowed  a  proof,  which 
was  mainly  directed  to  the  question  of  the 
said  James  Mackie's  intentions  as  regards 
the  division  of  this  sum  of  money  among 
his  relatives,  and  as  to  whether  his  brother 
George  should  have  any  share  in  it. 

The  legal  question  involved  in  the  case 
was  whether  in  the  circumstances  esta- 
blished by  the  proof  the  deposit-receipt 
constituted  a  donation  mortxa  causa  of 
the  sum  of  £500  contained  in  it  in  favour 
of  the  claimants  Thomas  Cunningham  nnd 
the  other  three  children  of  James  Mackie's 
deceased  sister,  or  whether  it  fell  to  be 
regarded  as  a  nuncupative  will  or  trust 
settlement  in  favour  or  those  four  persons. 

The  purport  of  the  proof  togetner  with 
the  arguments  for  the  claimants  suffi- 
ciently appear  from  the  Lord  Ordinary's 
opinion. 

The  Lord  Ordinary  held  that  it  was 
proved  that  James  Mackie  intended  that 
the  £500  should  be  divided  equally  amongst 
the  said  four  children  of  his  deceased  sister 
Mrs  Ounningham,  and  further  that  he  had 
made  a  valid  donation  in  their  favour. 

LoBD  Abdwalb— "James  Mackie,  a  retired 
coachman  who  apparently  had  saved  a  good 
deal  of  money,  died  on  28th  August  1004. 
He  had  a  number  of  relatives,  but  it  ap- 
pears both  from  bis  will  and  from  what  he 
said  to  the  parties,  and  also  to  a  neighbour 
Nathan  Gibson,  that  there  were  eight  of 
them  whom  he  intended  specially  to  benefit, 
viz.,  his  brother  George  and  Georae's  three 
sons  on  the  one  hand,  and  four  of  the  chil- 
dren of  his  deceased  sister  Mrs  Cunningham 
on  the  other,  these  four  being  Thomas 
Cunningham,  William  Cunningham,  Mrs 
Janet  Cunningham  or  Watson,  and  James 
Meek,  a  son  or  Mrs  Cunningham's  by  her 
first  marriage.  He  had  a  will  drawn  up 
by  a  law-agent  in  regular  form  on  26th 
February  1®8,  and  in  that  will,  inter  alia, 
he  gave  a  double  portion  to  the  four 
Cunninghams  already  referred  to  in  order 


to  make  up  to  them  the  sum  of  £50  each 
which  they  had  failed  to  get  from  their 
deceased  uncle  John,  who  had  left  a  legacy 
of  £200  to  their  mother  which  lapsed  by 
her  predeceasing  the  testator.  It  is  quite 
apparent  that  the  testator  desired  an 
equality  of  division  of  his  estate  among 
these  favoured  relatives.  ThingjB  were  in 
this  state  when  James  Mackie  had  a 
paralytic  stroke  in  July  19C8,  and  although 
he  could  walk  about  a  little  after  that 
yet  he  was  for  the  most  part  bedridden 
up  to  the  date  of  his  death,  and  had  been 
told  by  his  doctor  that  he  might  die  at  any 
time.  A  good  deal  of  his  money  had  been 
placed  on  deposit  -  receipt  with  various 
Danks,  and  after  he  got  ill  he  seemed  to 
become  possessed  of  a  desire  to  divide  a 
considerable  amountof  that  money  between 
the  members  of  the  two  families  above  re- 
ferred to  in  his  lifetime,  but  mortis  causa, 
apparently  because  he  hoped  thereby 
that  his  estate  might  to  a  certain  ex- 
tent escape  paying  Government  duties 
and  also  because  he  said  it  was  too  much 
money  for  his  agent  to  handle,  presumably 
because  that  would  cause  more  expense. 
After  his  shock  he  went  to  live  with  his 
brother  George  in  Fauldhouse  and  paid  a 
board  of  10s.  a-week  up  to  the  time  of  his 
death.  In  pursuance  of  the  scheme  above 
alluded  to,  James  Mackie  gfave  George  a 
deposit-receipt  for  £1000  on  4th  August 
\wR,  directing  him  to  cash  it,  and  with  the 
proceeds  to  get  two  deposit-receipts  for 
£400  each  and  to  bring  the  balance  of  £200 
back  in  cash.  George  Mackie  says  that  he 
was  told  to  take  one  of  the  deposit^receipts 
in  his  own  name  and  that  that  was  to  be 
his  at  once,  and  that  the  other  was  to  be 
taken  in  his  own  name  along  with  Thomas 
Cunningham  in  trust  payable  to  either  of 
them  or  the  survivor.  George  says  that 
what  was  intended  by  this  was  that  be 
should  get  half  of  the  second  deposit-receipt 
and  that  the  other  half  should  go  to  the 
three  Cunninghams  and  James  Meek.  I 
do  not  believe  this,  as  I  think  the  whole 
evidence  in  the  case,  except  George's  own 
evidence,  is  against  it,  but  I  thinK  it  not 
unlikely  that  what  George  at  first  said  to 
the  Cunninghams  may  have  been  true,  viz., 
that  James  Mackie  agreed  to  George 
having  put  his  name  in  the  second  receipt 
as  he  was  the  leading  trustee  under  the 
will,  and  would  see  that  Thomas  Cunning- 
ham distributed  it  properly.  According  to 
the  evidence  of  Nathan  Gibson,  a  witness 
not  interested  in  the  result  of  this  case,  he 
heai-d  George  explain  to  his  brother  James 
that  he  had  taken  the  second  receipt  in  his 
own  name  as  well  as  Thomas  Cunningham's 
because  he  was  one  of  the  'held  trustees' 
(i.e.,  under  the  will),  and  this  explanation, 
says  Gibson,  'seemed  to  satisfy  James.' 
Still  James  continued  to  refer  to  that  re- 
ceipt as  Tammie's  receipt.  Those  receipts 
remained  in  this  position  till  18th  March  IwM, 
when  George  Mackie  uplifted  the  interest 
on  these  two  deposit-receipts,  amounting  to 
£11,  15s.  6d.,  for  the  purpose  of  handing  it 
to  James  Mackie,  redeposited  the  £400 
which  was  in  his  own  name,  and  added 
£100  to  it,  making  it  £500,  and  redeposited 
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the  other  £400  in  the  same  terms  as  before. 
This  £100  apparently  he  had  got  from  a 
deposit-receipt  that  had  been  in  the  Bath- 
gate bank,  and  this  action  on  George's 
part,  if  we  are  to  believe  what  Mrs  Watson 
says  James  Mackie  told  her  (in  which  she 
is  corroborated  by  othpr  witnesses),  led  to  a 
disturbance  between  George  and  his  brother 
James,  with  the  result  that  George  was 
sent  back  the  next  day_  to  equalise  the  de- 
posit-receipts by  uplifting  the  deposit  re- 
ceipt for  £400  which  he  had  got  the  day 
beu>re,  adding  a  £100  to  it,  and  getting  a 
new  deposit-receipt  for  £500  in  the  same 
terms  as  the  ola  receipt  for  £400.  This 
receipt  for  £S00  is  the  one  in  dispute  in  this 
action.  I  have  no  doubt  upon  the  evidence 
that  what  Mrs  Watson  says  James  Mackie 
told  her  was  true,  and  that  George  Mackie, 
who  I  think  was  an  unscrupulous  person, 
was  trying  to  get  an  advantage  over  his 
relatives  by  putting  £500  in  the  deposit- 
receipt  in  his  own  name,  and  I  think  the 
evidence  is  distinctly  to  the  effect  that  the 
£500  in  name  of  George  Mackie  and  Thomas 
Chumingham  was  intended  for  the  four 
members  of  the  Cunningham  family  above 
named.    There  is  a  conflict  of  evidence  re- 

farding  the  place  where  the  second  of  the 
eposit-receipte  for  £500,  viz.,  that  _  in 
the  joint  names,  was  kept,  and  I  think 
the  weight  of  the  evidence  is  to  the  effect 
that  it  was  kept  along  with  George's  de- 
posit-receipt in  Georges  own  drawer,  and 
not  in  James  Mackie's  chest,  and  the 
minute  of  meeting  of  executors  and  others 
held  aftpr  the  death  supports  this,  because 
I  think  that  the  words,  "the  receipt  was 
lying  in  the  deceased's  chest"  were  evi- 
dently added  after  the  minute  was  drawn 
up  and  signed.  I  think  there  is  no  serious 
doubt  upon  the  evidence  that  the  deceased 
James  Mackie  intended  the  contents  of  the 
one  deposit-receipt  to  belong  to  George 
Mackie  and  his  three  sons,  and  the  con- 
tents of  the  other  to  belong  to  the  four 
children  of  the  deceased's  sister  Mrs  Cun- 
ningham, and  although  George  Mackie 
gave  his  evidence  with  a  great  show  of 
confidence  and  certainly  very  distincUv,  I 
must  say  that  I  do  not  believe  him.  He  is 
evidently  a  man  of  considei-able  ability 
and  with  a  keen  sense  of  what  is  for  his 
own  interest.  The  witnesses  for  Thomas 
Canningham  and  others,  on  the  other 
hand,  seem  to  me  not  so  clever  people,  with 
the  exception  perhaps  of  Mrs  Watson,  but 
they  all  impressed  me  with  the  belief  that 
thev  were  speaking  the  truth,  although  a 
little  confused  on  some  points. 

"The  difficulty  in  this  case,  I  think,  lies 
in  it»  legal  aspects,  the  question  being 
whether  the  facts  amount  to  a  donatio 
mortis  causa  of  the  £500  equallv  to  Thomas 
and  William  Cunningham,  Mrs  Watson, 
and  James  Meek,  or  whether  the  evidence 
amounts  merely  to  an  attempt  on  the  part 
of  James  Mackie  to  make  a  will  or  trust- 
settlement  in  favour  of  these  four  persons, 
in  which  case  it  would  fail  except  to  the 
extent  of  £100  Scots. 

"  I  am  of  opinion  that  the  facts  amount 
to  a  donation  mortis  causa  of  the  £500  con- 
tained in  the  deposit-receipt  in  question  to 


the  four  persons  just  mentioned.  In  the 
case  of  luorris  v.  Riddick,  6  Macph.  1041, 
Lord  President  Inglis  defines  a  donation 
mortis  causa  to  be  a  'conveyance  of  an 
immoveable  or  incorporeal  right,  or  a  trans- 
ference of.moveables  or  money  by  delivery, 
so  that  the  property  is  immediately  trans- 
ferred to  the  grantee  upon  the  condition 
that  he  shall  hold  for  the  grantor  so  lon^  as 
he  lives  subject  to  his  power  of  revocation, 
then  for  the  grantee  on  the  death  of  the 
granter.' 

"  The  principal  difficulty  in  applying  this 
definition  to  the  present  case  is  that  instead 
of  money  being  handed  over  to  the  four 
grantees,  it  was  nanded  over  to  two  persons, 
one  of  whom  was  one  of  the  grantees  and 
the  other  not,  for  their  behoof,  and  this 
raises  the  question  whether  the  require- 
ments of  a  donation  mortis  causa  are  satis- 
fled  by  money  being  handed  over  by  a  per- 
son to  one  or  more  other  persons  for  behoof 
of  the  donee  or  donees.  I  see  no  reason  for 
holding  that  a  donation  may  not  be  made 
in  this  way.  Supposing  a  donee  to  be 
abroad,  it  can  hardly  be  doubted  that  the 
handing  over  of  money  to  a  person  to  hold 
for  his  behoof  would  be  a  valid  gift  of  that 
money  to  the  donee,  and  what  was  done  in 
the  present  case  was  really  not  in  an  essen- 
tially different  position.  In  the  present 
case,  although  for  convenience  the  deposit- 
receipt  was  taken  in  name  of  Thomas  Cun- 
ningham, and  George  Mackie  got  his  name 
put  in  too,  giving  as  a  reason  to  the  donor 
that  he  was  one  of  his  trustees  and  that  his 
name  should  be  put  into  the  deposit-receipt, 
yet  the  donor  expressly  told  every  one  of 
the  donees  that  he  had  given  this  money  to 
them  and  that  they  were  to  get  it  at  his 
death,  that  being  the  time  when  all  mortis 
causa  donations  truly  take  effect.  I  think 
this  point  is  of  so  much  importance  that  I 
shall  quote  the  passages  of  the  evidence 
that  bear  upon  it,  as  they  are  not  very  long. 

"Mrs  Watson  says — 'On  that  occasion' 
(29th  July  1004)  '  he  said  he  was  going  to  put 
£400  in  'Thomas's  name  to  be  divided  among 
the  four  of  us — myself,  William,  Tom,  and 
my  half-brother  James  Meek ; '  and  again, 
'  he  said  he  had  put  £400  in  the  bank  in  my 
brother  Thomas  s  name  to  be  divided  at  his 
death  among  the  four  of  us,  naming  us  all 
by  name,  namely,  the  same  four  as  he  had 
named  on  the  previous  occasion.  He  said 
he  had  put  £400  in  George's  name  too,  and 
made  both  families  alike.'  Thomas  Cun- 
ningham, whose  name  was  in  the  receipt, 
says — '  I  visited  my  uncle  James  about  two 
weeks  after  that'  (Monday  27th  July  1903). 
'  He  was  in  bed  on  that  occasion.  We  were 
alone.  He  told  me  then  that  he  had  put 
£400  on  deposit-receipt  in  my  name  which 
I  was  to  mvide  at  his  death  between  my 
brother  William,  my  sister  Janet,  my  half- 
brother  James  Meek,  and  myself.  He  said 
my  sister  Ann  was  out  of  it ;  she  was  not 
to  get  any,  because  she  got  a  share  of  her 
uncle  John's  money;'  and  again,  'he  told 
me  about  the  deposit-receipt  every  time  I 
was  there,  and  always  in  similar  language; ' 
and  again,  '  he  referred  in  the  presence  of 
the  three  of  us  to  the  money  deposited  in 
the  bank.     He  told  my  brother  William 
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about  it.  He  said  that  he  had  left  £400  on 
deposit-receipt  in  mv  name,  and  he  would 
get  £100,  Janet  £100,  James  Meek  £100, 
and  £100  to  myself.  He  told  me  that  the 
receipt  was  in  my  own  name  alone  at  that 
time.  William  Cunningham,  the  third 
donee,  says — '  I  remember  visiting  my  uncle 
James  on  one  or  two  occasions  after  he 
took  the  illness  the  year  before  he  died.  I 
had  a  holiday  on  Saturday  12th  September 
1903.  I  went  along  that  day.  I  was  with 
my  brother  Thomas  and  Mr  Watson,  my 
brother-in-law.  The  three  of  us  were  all 
in  the  room  together.  On  that  visit  my 
uncle  James  spoke  about  his  money.'  By 
the  Court  —  'My  uncle  James  addressed 
himself  to  me  when  he  began  to  speak 
about  his  money.  The  others  were  sitting 
beside  me,  and  he  told  them  to  sit  down 
and  they  would  hear  what  he  was  going 
to  say.'  Examination  continued.—  'That 
was  the  first  time  I  had  seen  him  after  he 
had  taken  his  illness.  He  said  he  had  put 
£400  on  deposit  in  Thomas's  naibe.  He  told 
me  I  was  to  get  £100  and  my  half-brother 
James  Meek  £100.'  James  Meek,  the  fourth 
donee,  says — 'After  he  turned  ill  in  July 
1003  I  paid  him  some  visits  down  to  the 
date  of  his  death.  I  saw  him  alone  except 
once.  He  told  me  he  had  £400  put  in  my 
brother's  name  to  be  divided  among  the 
four  of  us.'  And  James  Watson,  the  hus- 
band of  Mrs  Watson,  says — 'That  was  the 
first  time'  (12th  September  1908)  'I  had 
seen  him  since  he  took  the  paralytic  stroke. ' 
He  told  William  that  he  had  left  £400  on 
deposit  in  Tom's  name,  and  it  was  to  be. 
divided  into  four  shares,  £100  for  himself, 
£100  for  Tom,  £100  for  my  wife  Janet,  an* 
£100  for  Jamie  Meek.' 

''  It  will  be  noticed  that  the  sum  referred"' 
to  in  all  those  passages  is  £400,  but  it  is'. 
sufficiently  explained  that  £500  was  sub- 
stituted, and  the  reason  why  that  w.a« 
done.  "There  is  accordingly  no  doubt  in 
my  opinion  that  it  was  James  Mackie's 
intention  to  make  a  gift  of  this  sum  of 
£500  to  the  four  above-mentioned  persons* 
equally  between  them,  and  unless  that 
intention  is  to  be  held  to  be  frustrated  by 
the  money  being  handed  over  to  Oeoi^e 
Mackie  and  Thomas  Cunningham  for  their 
behoof  instead  of  to  themselves,  the  dona- 
tion must  hold  good.  I  am  of  opinion  that 
it  ought  not  to  be  held  that  the  donation  is 
made  of  non-eflect  by  the  fact  that  the 
money  was  not  directly  handed  over  to 
the  donees,  and  I  find  an  authority  in 
favour  of  this  view  in  the  case  of  Mitchell 
V.  Wright,  M.  8082,  in  which  case  a  dona- 
tion was  sustained  although  the  1000  merks  , 
which  constituted  it  had  oeeii  put  into  the 
hands,  not  of  the  donees,  but  of  their 
father,  to  be  delivered  to  them  equally 
betwixt  them  by  way  of  gift,  ana  the 
money  was  accordingly  delivered  to  them 
about  six  months  after  the  donor's  death. 
The  Sheriflf  in  that  case  held  the  facts  to 
amount  to  a  nuncupative  testament  and 
effectual  only  to  the  extent  of  £100  Scots, 
but  the  Court  recalled  that  decision  and 
held  that  the  1000  merks  constituted  a 
donation  rtuyrtie  causa.  This  decision  was 
approved  of  in  the  case  of  Morris  v.  Riddiek 


above  quoted,  and  indeed  may  be  said,  so 
far  as  authority  was  concerned,  to  have 
formed  the  principal  ground  of  that  de- 
cision. The  fact  that  the  money  was  not 
directly  handed  to  the  donees  in  MitchelTs 
case  was  adverted  to  in  the  Lord  President's 
opinion  in  Morris  v.  Riddiek,  and  without 
any  suggestion  that  that  fact  interfered  to 

§  re  vent  the  1000  merks  being  considered  a 
onation. 

"I  therefore  arrive  at  the  conclusion  that 
these  two  cases  may  be  viewed  as  authorities 
for  the  proposition  that  a  donation  mortis 
causa  may  be  validly  made  bv  handing 
over  money  or  corporeal  moveables  to  one 
person  for  behoof  of  another.  The  decision 
in  the  case  of  Thomson  v.  Dunlop,  11  B. 
463,  was  strongly  pressed  on  me  as  an 
authority  to  the  contrary,  but  the  facts  of 
that  case  were  different  in  several  material 
respects  from  the  present,  and  the  fact 
that  there  the  alleged  donation  was  held 
not  to  be  a  donation  at  all,  but  a  verbal 
appointment  of  an  executor  to  administer, 
does  not  seem  to  me  necessarily  to  come 
into  conflict  with  holding  in  the  present 
case  that  there  was  a  proper  donation.  It 
was  further  urged,  however,  that  the 
donation  could  not  be  held  to  be  proved 
here  because  on  the  face  of  the  deposit- 
receipt  either  the  money  fell  to  be  divided 
between  the  two  persons  therein  named,  or 
assuming  it  to  be  a  trust,  it  'was  incom- 
petent to  prove  the  objects  of  the  trust  by 
parole,  and  separatim,  that  when  the 
trustees  differed  in  their  evidence  as  to 
.what  was  the  purpose  of  the  trust  no  trust 

k  could  be  held  to  be  proved.  I  canflot 
assent  to  this  reasoning.    I  do  not  regard 

.  this,  strictly  speaking,  as  a  trust  at  all. 
It  was  the  selection  of  two  persons  to  hold 
for  some  others  for  the  reasons  already 
piointed  out;  but  undoubtedly  there  was  a 
qtuisi  trust,  just  as  it  might  be  said  that 

'  any  person  is  a  trustee  who  gets  money  to 
hold  for  behoof  of  another  [>erson,  and 
'  taking  it  to  be  a  ta-ust  in  this  limit^  sense, 
the  question  comes  to  be,  must  it  be  held 
void  because  the  quasi  trustees  differ  in 
their  account  of  the  objects  of  the  trust, 
or  can  other  evidence  be  admitted  to  prove 
what,  the  trustpurposes  were.  I  adopt  the 
latter  view.  The  fact  that  the  money  did 
not  belong  in  property  to  the  persons 
named  in  the  deposit-receipt  is  proved  by 
the  words  'trust'  which  follow  their  names, 
and  as  the  deposit-receipt  must  be  viewed 
as  the  writ  of  George  Mackie,  it  follows 
that  it  is  proved  as  against  him  that  he 
held  that  money  not  for  himself  but  for 
behoof  of  other  persons.  "The  fact  of  a 
trust  being  once  established  by  writ,  the 
objects  and  purposes  of  the  trust  may  be 
proved  by  parole— Bell's  Principles,  par. 
1995;  Dickson  on  Evidence,  par.  5S7;  MtUer 
V.  Oliphant,  6  D.  856;  Wood,  Small,  A 
Company  v.  Spence,  12  Shaw  42;  and 
Buchan  v.  Livingstone  &  Allan,  8  F.  233. 
This  being  so,  it  is,  as  I  have  already  said, 
clearly  established  by  evidence  as  against 
both  Mackie  and  Cunningham  what  was 
the  purpose  for  which  they  held  the  money 
in  question,  and  accordingly  on  the  whok 

I  case,  both  in  fact  and  in  law,  I  am  of  opinion 
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that  the  first  plea-in-law  for  the  claimants 
Thomas  Cunningham  and  others  must  be 
sustained,  and  that  they  are  entitled  to  be 
ranked  and  preferred  to  the  whole  fund 
in  medio  to  the  extent  of  £126  each  in 
terms  of  their  claim." 

Counsel  for  James  Mackie's  Trustees  as 
Real  Raisers  and  as  Claimants— M'Lennan, 
K.C.— Consttible.  Agent — ^Thomas  Liddle, 
8.S.C. 

Counsel  for  Claimants,  Thomajs  Cunning- 
ham and  Others— Or,  K.C— \V.  T.  Watson. 
Agents— Reid  &  Crow,  Solicitors. 


Wednesday,  October  18. 

FIRST    DIVISION. 

[Lord  Johnston,  Ordinary. 
CTTHBERTSON  V.  MAXTONE  GBAHAM 
(LIQUIDATOR    OF    IRVINE    AND 
PULLARTON  PROPERTY  INVEST- 
MENT AND  BUILDING  SOCIETY). 

Company— BuildxTtg  Society —  Winding-wp 
—List  of  ContrimUories  —  Forfeiture  of 
Shares  m  case  of  Failure  to  Pay  Inatal- 
ments— Automatic  Forfeiture  of  Shares 
Entitling    a    Member   who    had   Failed 
to  Pay  Instalments    to  have  his  Name 
Removed  from  the  List  of  Contributories. 
The  rules  of  a  building  society  pi-o- 
vided,  inter  alia,  as  follows—"  16.  Every 
member  failing  to  pay  his  monthly  in- 
stalments shaU  be  fined  Id.  per  share 
for  every  month  such  instalments  are 
in  arrears,  and  such  fines  may  be  liqui- 
dated from  the  first  monies  paid  in  by  the 
defaulter,  or  deducted  from  the  amount 
dready  paid  in  by  him,  and,  so  soon 
as  the  fines  shall  amount  to  the  sum  at 
hiscredit,  the  amount  thereof  shall  then 
be  forfeited  to  the  society,  and  be  carried 
to  the  contingent  fund,  and  the  member 
shall  thereafter  cease  to  have  an  inter- 
est in  the  society.  .  .  ."    This  rule  also 
made   provision   for   intimation   to   a 
member  who  was  in  arrear. 

An  order  having  been  pronounced  for 
the  winding  up  of  the  society,  the  liqui- 
dator presented  a  note  for  settlement 
of  the  fist  of  contributories.  C  objected 
to  his  name  being  placed  on  the  list  on 
the  ground  that  he  htud  several  years 
before  ceased  to  be  a  member  ot  the 
society.  It  was  admitted  that  the  instal- 
ments paid  by  0  in  respect  of  shares 
were  10b.  in  all;  that  if  rule  16  operated 
automatically,  the  amount  of  10s.  stand- 
ing at  the  credit  of  C  would  have  t>een 
esuDg^ished  by  fines  in  1882 ;  and  that 
no  intimation  had  at  any  time  been 
given  to  C  that  he  was  in  arrear. 

Held  (aff.  the  interlocutor  of  Lord 
Johnston,  Ordinary)  that  rule  16  auto- 
matically operated  a  f  orfeitiu-e  of  shares; 
that  C  had  accordingly  ceased  to  be  a 
member  of  the  society  in  1882;  and 
therefore  that  his  name  fell  to  be  re- 
moved from  the  list  of  contributories. 
VOL.  xun. 


Moore  v.  Rawlins,  1850,  6  C.B.  (N.S.) 
289,  distinguished. 
This  was  a  note  to  the  Lord  Ordinary  for 
James  Maxtone  Graham,  O.A.,  Edinburgh, 
official  liquidator  of  the  Irvine  and  Ful- 
larton  Property  Investment  and  Building  . 
Society,  for  settlement  of  the  list  of  con- 
tributories. 

From  the  statements  made  in  the  note  it 
appeared  that  on  14th  November  1903  the 
Cfourt,  on  the  petition  of  certain  creditors, 
ordered  the  society  to  be  wound  up  as  an 
unregistered  company  under  the  provisions 
of  the  Companies  Acts  1862  to  1900,  and 
appointed  the  petitioner  to  be  official 
liquidator  thereon. 

.  The  objects  of  the  society  were  (1)  to 
provide  a  mode  of  safely  and  profitably 
investing  the  savings  of  its  members,  and 
(2)  to  advance  to  its  members  money  to 
erect  or  purchase  dwelling-houses  or  other 
real  or  leasehold  estate,  or  pay  off  burdens 
affecting  such  property. 

By  the  3rd  article  of  the  rules  of  the 
society  it  was  provided  that  the  capital  of 
the  society  should  be  raised  in  shares  of 
£25  each,  payable  by  monthly  instalments 

'  of  28.  per  share,  or  by  fortnightly  instal- 
ments of  Is.  per  share,  and  by  interest 
arising  thereon. 

Articles  16, 17,  and  18  were  as  follows : — 
"AriiclelS.  Instalments  in  Arrears.— 'Everv 
member  failing  to  pay  his  monthly  instal- 
inents  shall  be  fined  Id.  per  share  for  every 

■,  month  such  instalments  are  in  arrears,  and 
such  fines  may  be  liquidated  from  the  first 
moneys  paid  in  by  the  deftiulter,  or  deducted-  • 

^frpm  the  amount  already  paid  in  by  him,  ' 
'and  so  soon  as  the  fines  shall  amount  to 
%he  sum  at  his  credit,  the  apiount  thereo'f-  . 
shall  then  be  forfeited  to  the  society,  and . 
1^  carried  to  the  contingent  fund,  and  the 
member  shall  thereafter  cease  to  have  an 
interest  in  the  society.    Intimation  shall 
be  given  by  the  manager,  to  every  share- 

■  holder  who  may  be  in  arrears  for  a  period 
of  not  less  than  six  months,  stating  the 
amount  of  his  arrears  then  due,  by  letter 
addressed  to  such  shareholder  to  his  regis- 
tered address,  and  having  a  postage  label 
thereto  attached,  put  into  the  post  office  at 
Ii»vine,  when,  if  not  paid,  the  notice  shall 
be  repeated  every  three  months  thereafter 

'  until  he  shall  either  pay  his  arrears  or 
cease  to  be  a  shareholder,  as  before  pro- 
vided. The  expense  of  these  notices,  which 
shall  be  assessed  at  3d.  each,  to  be  paid  by 
the  shareholders  to  whom  thejr  are  sent. 
Article  17.  Temporary  SiLspension  of  In- 

.  stalments. — The  directors  shall  have  power 
in  special  cases,  where  application  is  made 
for  that  purpose,  and  under  such  condi- 
tions as  tney  may  think  fit,  to  allow  mem- 
bers to  suspend  payment  of  their  instal- 
ments for  a  limited  period,  not  exceeding 
six  months,  without  exaction  of  the  before- 
mentioned  fine.  Article  18.  Withdrawal 
of  STiares. — Any  member  who  has  not 
.received  an  advance  on  the  shares  held  ' 
by  him  may,  at  any  time  after  twelve 
months  from  the  date  of  his  joining  the 

•  society,  on  giving  one  month's  notice  to 
the>  manager  in  form  No.  4  of  appendix, 
withdraw  his  instalments  on  such  shares. 
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with  interest  thereon  at  the  average  rate 
allowed  by  banks  on  open  accounts  since 
the  date  or  last  allocation  of  profits.  Mem- 
bers so  withdrawing  shall  forfeit  all  right 
to  any  share  of  the  profits  not  yet  allocated. 
Applications  for  withdrawal  shall  be  con- 
sidered and  granted  by  the  directors,  and 
payment  shall  be  made  to  such  applicants 
as  the  state  of  the  funds  will  permit,  in  the 
order  of  priority  of  their  dates." 

The  note  further  stated  that  so  fair  as 
the  liquidator  had  been  able  to  ascertain 
the  claims  of  outside  creditors  amounted 
to  upwards  of  £4100,  and  that  he  believed 
that  these  claims  with  the  costs  of  tiie 
winding-up  would  exceed  the  sum  lilcely 
to  be  realised  from  the  sale  of  the  security 
subjects  and  that  a  call  upon  the  members 
would  therefore  be  necessary.  That  in 
virtue  of  the  provisions  of  sec.  200  of  the 
Companies  Act  1862  he  had  framed  a  list 
of  contributories,  consisting,  inier  alioa,  of 
invesHng  members  who  did  not  appear  to 
have  wiihdraum  from  the  Society ;  that 
owing  to  the  defective  way  in  which  the 
register  of  members  had  been  kept,  he  had 
had  great  difficulty  in  ascertaining  who 
were  now  contributories,  and  that  he  had 
accordingly'  lodged  the  present  note  in 
order  that  the  list  might  be  settled  by 
the  Court. 

Objections  and  answers  to  the  note  were 
loidged  by  James  Cuthbertson,  contractor, 
Welipark  Road,  Saltcoats,  who  objected  to 
'  his  ng^me  being  placed  on  the  list  of  con- 
tributories in  respect  that  he  was  not  a 
member  of  the/society.  He  averred  that 
he  had  never  been  a  member  of  the  society, 
but  that,  assoming  he  had  been,  he  must  in 
terms  of  articje  lo.of  the  rule^  have  ceased 
to  be  a  memhec.  many  years  before. 

ITie  liquidatb'r  lodged  answers  in  which 
he  averred  that  in  November  1878  Cuthbert- 
son had  applied,  for  shares,  that  he  had 
paid  entry-money  and  instalments,  that  he 
was  duly  entered  on  the  register  of  members, 
that  thereafter  he  was  treated  as  a  member 
of  the  society,  that  profit  in  respect  of  his 
shares  was  allocated  to  him  up  to  and 
including  the  vear  1886,  and  that  no  notice 
of  withorawal  was  ever  given  by  him  to 
the  society.  He  further  averred  that  the 
society  did  not  enforce  the  leth  article  of 
the  rules  in  regard  to  the  shares  in 
question. 

On  29th  June  1905  the  Lord  Ordinary 
fJoHNSTON)  pronounced  the  following  in- 
terlocutor : — "  Finds  that  the  name  of  the 
objector,  the  said  James  Cuthbertson 
Junior,  should  not  have  been  put  in  the 
list  of  contributories  appended  to  the  said 
noto,  No.  89  of  process,  and  orders  the 
liquidator  to  remove  his  name  from  said 
list,  and  decerns:  Finds  the  said  objector 
entitled  to  expenses  in  connection  with  his 
said  objections  and  answers  out  of  the 
funds  of  the  liquidation :  Allows  an  ac- 
count thereof  to  be  given  in,"  &c. 

Opinion..— "Under  this  note  for  settle- 
ment of  the  list  of  contributories  in  the 
liquidation  of  the  Irvine  and  FuUarton 
Property  Investment  and  Building  Society, 
the  objector,  James  Cuthbertson  junior, 
seeks  to  have  his  name  removed  from  the 
list  in  these  circumstances, 


"The  shares  in  the  society  are  of  £25 
each,  payable  by  monthly  instalments  of 
28.  each,  or  fortnightly  instalments  of  1b. 
each  per  share,  and  the  rules  make  mvvi- 
sion  for  application,  registration,  and  issue 
of  certificates.  The  voucher  for  payment 
of  instalments  is  (article  14)  to  l>e  the 
member's  pass  -  book.  But  with  r^ard 
to  instalments  in  arrear  it  is  provided 
(article  18) — (1)  Every  member  failing  to 
pay  his  monthly  instalment  shall  be  fined 
one  penny  per  month  for  every  month 
such  instalment  is  in  arrear ;  (2)  such  fines 
may  be  liquidated  from  the  first  moneys 
paid  in  or  deducted  from  the  moneys 
already  paid  in ;  (3)  when  the  moneys 
paid  in,  or  at  the  credit  of  the  member, 
are  exhausted  by  flues,'  the  said  amount 
'  shall  then  be  forfeited  to  the  society  and 
carried  to  the  contingent  fund,  and  the 
member  shall  thereupon  cease  to  have  an 
interest  in  the  society ' ;  and  (4)  certain 
notices  are  provided  to  be  given  to  the 
member  in  arrear,  and  to  be  repeated  every 
three  months  '  until  he  shall  either  pay  his 
arrears  or  cease  to  be  a  shareholder  as 
before  provided.' 

"Now,  James  Cuthbertson  is  alleged  to 
have  become  a  membeiyin  respect  or  three 
shares  in  1878,  and  to  have  paid  up  in  all 
only  10s.  on  these  shares,  which,  if  me  rule 
of  article  16  operated  automatically,  would 
have  been  extinguished  by  fines  by  1882,  or, 
at  any  rate,  long  before  the  liquidation  of 
the  society  commenced  in  1S08.  But  the 
society  continued  him  on  its  raster, 
regularly  credited  him  with  a  share  of 
profits  so  long  as  profits  were  divided. 
I.e.,  down  to  1886,  sent  him  no  notices  in 
terms  of  article  16  of  the  rules,  did  not 
debit  his  account  with  fines,  and  did  noth- 
ing to  declare  the  forfeiture. 

"Cuthbertson,  the  objector,  denies  bis 
identity  with  the  Cuthbertson  register»l 
as  a  member,  and  states  other  objections 
requiring  proof.  But  he  asks  judgment 
on  the  question,  which  would  avoid  proof, 
whether  article  16  of  the  rules  does  not 
work  automatically,  so  that  he  ceased, 
ipso  fajdto,  on  exhaustion  of  his  payments 
in,  to  be  a  member  of  the  society,  and 
therefore  cannot  be  settled  on  the  list  of 
contributories. 

"The  liquidator  maintains  that  the  for- 
feiture is  not  automatic,  and  that  the 
society,  it  being  solely  for  its  benefit,  may 
elect  to  exercise  the  power  of  forfeiture 
or  not  as  it  pleases  ;  that  the  forfeiture  is 
in  fact  in  the  discretion  of  the  society,  act- 
ing through  its  directors. 

"The  Scottish  case  of  Bidoulac,  17  R.  144, 
decided  that  an  analogous  forfeiture  in  a 
lease  was  in  the  discretion  of  the  landlord, 
and  the  decision  in  one  branch  of  DalrytnpU 
V.  Herdman,  5  R  847,  is  based  on  the  same 
principle. 

"Further,  the  English  case  of  Moore  v. 
Rawlins,  1850,  6  Scott's  C.B.  Reports  (new 
series)  289,  was  quoted  as  having  decided 
the  very  point  under  the  rules  of  a  building 
society  in  favour  of  the  liquidator's  con- 
tention. It  is  true  that  the  rubric  bears  It 
to  have  been  held  that  a  similar  clause 
operated   a   forfeiture   of    the   member's 
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shares  only  at  the  option  of  the  directors : 
But  I  cannot  find  that  the  judges,  except 
Mr  Justice  Byles  in  an  interjected  remark 
during  the  argument,  make  any  reference 
to  the  point.  But  assuming  the  Court  to 
have  dealt  with  it  as  disposed  of  by  Mr 
Justice  Byles'  remark,  I  cannot  hold  that 
case  conclusive  of  the  present.  The  build- 
ing society  there  in  question  was  in  its 
constitution  much  more  akin  to  a  joints 
stock  company.  All  shares  taken  out  were 
to  be  paid  up  to  completion,  and  there  was 
no  provision  for  paying  out  except  on  a 
regular  winding-up  when  the  objects  of 
the  society  were  attained.  There  was  no 
provision  for  retiring  or  withdrawing  while 
shares  were  only  partly  paid  up,  as  here 
under  article  18  of  the  rules,  or  for  paying 
out  on  demand  where  shares  were  fully 
paid  up,  as  here  under  article  20  of  the 
rules. 

"  Moore  ■V.  Rawlins  may,  I  think,  be  quite 
well  referred  to  the  same  principle  as  applies 
where  there  is  a  power  of  forfeiture  of  snares 
in  a  registered  company  for  default  of  ^y- 
ment  of  calls— Lindley,"  6th  ed.,  p.  728.  But 
it  seems  to  me  that  the  circumstances  of 
the  present  case  lead  to  an  opposite  con- 
clusion. "When  the  general  scope  of  the 
rules  is  considered,  it  is  found  that  in  the 
Irvine  and  PiiUarton  Society  it  was  not  the 
intention  to  retain  the  member  permanently 
or  for  a  definite  time.  He  came  in  and  he 
went  out  at  bis  own  discretion,  subject,  it 
might  be,  to  sacrifice  or  to  delay.  He 
mightallow  his  contributions  to  be  forfeited 
under  article  18.  He  might  apply  to  with- 
draw when  only  partly  paia  up  imder 
article  18,  and,  on  notice  to  withdraw,  any 
obligation  under  which  be  lay  to  pay  instal- 
ments would  appear  to  me  to  cease.  He 
might  apply  to  be  paid  out  when  fully  paid 
up  under  article  20.  And  it  is  to  be  noticed 
that,  while  completed  withdrawal  under 
article  18,  or  completed  payment  out  under 
article  20,  must  depend  on  the  state  of  the 
funds  of  the  society  for  the  time  being,  it 
is  provided  that  they  shall  be  treated  as 
on  the  same  footing.  Fully  paid  shares 
under  article  20  'snail  only  De  payable 
along  with  the  withdrawals  (under  article 
18)  in  their  order,  and  as  the  funds  will 
permit.' 

"There  does  not  appear  to  me,  therefore, 
to  be  the  same  bond  of  obligation  between 
the  members  of  the  society  nere  as  there  is 
in  the  case  of  a  registered  company,  or  as 
there  was  in  the  particular  society  involved 
in  Moore  v.  Rawliria.  There  is  here  a 
voluntary  element  which  makes  the  rela- 
tion of  the  member  to'  the  society  sever- 
able at  will,  and  prevents  the  society,  in 
my  opinion,  enforcing  the  payment  of 
instalments  by  any  other  compulsitor  than 
the  exaction  of  fines,  while  tne  incurring 
of  future  instalments  can  be  ended  on  his 
own  motive  by  the  member  giving  notice 
of  withdrawal  under  article  18. 

"Accordingly,  I  cannot  hold  that  the 
provisions  of  article  16,  for  determining 
the  members'  connection  with  the  society, 
is  for  the  benefit  of  the  society  merely,  and 
teqnires  to  be  declared  by  the  society 
through  its  directors,  and  may  be  so  declared 


or  not,  according  to  discretion.  I  think 
that  the  article  gives  an  alternative  in 
regard  to  the  liquidation  of  arrears,  but 
that,  while  the  '  may '  infers  the  option, 
it  becomes  'must'  as  regards  the  choice  of 
one  or  other  of  the  alternatives,  and  that 
the  working  of  the  rest  of  the  provision  is 
automatic.  The  amount  at  credit,  so  soon 
as  exhausted  by  fines,  'ahaU  then  be  for- 
feited,' and  the  member  'vhall  thereafter 
cease  to  have  an  interest  in  the  society.' 
And  this  is  quite  explicable  if  it  is  kept  in 
mind  that  the  society  had  no  right  of  action 
— no  means  of  enforcing  payment  of  the 
full  nominal  amount  of  uie  snares — except 
indirectly  by  means  of  fines. 

"Of  course,  if  liquidation  finds  a  member 
in  arrear,  but  with  his  share  still  alive  so  to 
speak,  the  order  for  liquidation  wUl  fix  his 
ohligation  there  and  then  as  a  contributory, 
the  provisions  of  article  16  will  cease  to  be 
effective,  and  exhaustion  of  the  sums  at 
his  credit  will  not  liberate  him  from  his 
liability  as  a  contributory.  But  what  the 
measure  of  that  liability  will  be  it  is  not 
for  me  at  this  stage  to  consider.  But 
where  the  liquidation  finds  a  member  in 
the  position  of  his  interest  having  been 
alresudy  automatically  determined,  and  par- 
ticularly \i'here,  as  here,  the  society  has 
for  a  long  series  of  years  made  no  demand 
on  the  member  qua  member,  and  has  so 
departed  from  its  own  regulations  in  deal- 
ing with  the  entries  in  its  oooks  relating  to 
the  member's  shares,  as  they  have  ^qe 
here,  outwith  his  knowledge,  I  cannot hold 
that  there  is  any  ground  for.deciding  that,  • 
contrary  to.  the  express  term^of  the  articles, 
the  former  member  has  still. ati'  interest  in 
the  society,  and  that  thierjefore  he.  must 
be  settled  on  the  list  of  cbntEibutories. 

"  Accordingly,  I  shall  order  the  name  of 
the  objector  to  be  renloved  from  the  list 
of  contributories,  and  shall  fin^  him  entitled 
to  the  expenses  of  his  objection." 

The  liquidator  reclaimed. 

A  joint  minute  of  admissions  was  there- 
after lodged  by  the  parties,  in  which,  inter 
alia,  the  following  tacts  were  admitted : — 
"(2)  That  no  intimation  or  notice  was  given 
by  the  society  to  the  said  James  Cuthoert- 
son  junior,  in  terms  of  the  16th  article  of 
said  rules  or  otherwise ;  (3)  that  the  instal- 
ments paid  by  the  said  James  Cuthbertson 
junior  in  respect  of  shares  were  10s.  in  all ; 
and  (4)  that  if  rule  16  operated,  the  amount 
of  10s.  standing  at  the  credit  of  the  said 
James  Cuthbertson  junior  would  have 
been  extinguished  by  fines  about  the  month 
of  April  in  the  year  1882." 

Argued  for  reclaimer — The  Lord  Ordi- 
nary was  in  error  in  thinking  that  the 
society  had  no  right  to  proceed  against 
Cuthbertson.  Article  16  did  not  work 
automatically.  None  of  the  other  articles 
did,  and  neither  did  16.  All  members  of 
the  society  were  liable  to  the  full  extent 
of  their  means  to  outside  creditors.  No 
withdrawal  had  ever  been  intimated  to 
the  society.  In  terms  of  article  18  notice 
of  withdrawal  or  intimation  of  some  kind 
was  essential — Moore  v.  Rawlins,  May  5, 
1859,  8  C.B„  N.8.  289;   Lindley  on  Corn- 
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panies  (6th  edition)  728;  Buckley  on  Com- 
panies (8th  edition)  531 ;  Bigg's  case,  De- 
cember 19,  1865,  L.B.  1  Eg.  309;  North 
British  Building  Society  v.  M'Lellun,  June 
23,  1887,  14  R.  827,  24  S.L.R.  000 ;  Bidoulac 
V.  Sinclair's  Trustee,  November  29,  1889, 
17  B.  144,  27  S.L.R.  93. 

Argpied  for  respondent — Article  16  oper- 
ated automatically  and  no  active  step  was 
necessary  on  the  part  of  either  party.  The 
case  of  Moore  v.  Rawlins  was  different. 
In  that  case  the  rule  relied  on  (viz.,  rule  45) 
was  qualified  by  the  two  immediately  fol- 
lowing rules  (rules  48  and  47),  which  gave 
the  du«ctor8  a  discretionary  power.  In 
the  present  case  there  was  an  entire  ab- 
sence of  anv  such  discretionary  power. 
The  effect  of  article  16  was  that  member- 
ship was  forfeited  ipso  facto  on  default  of 
payment — Liquidators  of  Tlie  Scottish  Sav- 
%ngs  and  Investment  Building  Society  v. 
Russell,  March  9,  1883,  10  R.  (H.L.)  19,  20 
S.L.R.  481 ;  Smith's  Trustees  v.  Irvine  and 
Fullarton  Property  Investment  and  Build- 
ing Society,  November  14,  1908,  6  F.  99,  41 
J.L.B.  -" 


S 


.66. 


At  advising — 

Lord  President — This  is  a  case  in  which 
James  Cuthbertson  junior  seeks  to  have 
his  name  removed  from  the  list  of  contri- 
butor! es  which  has  been  made  up  by  the 
official  liquidator  of  the  Irvine  and  Fullar- 
ton _  Property  Investment  and  Building 
Society.  This  building  society  is  consti- 
tuted under  a  set  of  articles,  which  in  gene- 
ral scope  are  not"  unlike  the  articles  of 
similar  societies  which  your  Lordships  in 
this  Court  htt^ve  had  occasion  to  consider 
from  time  to  tiiAe.  ^ 

The  general:  scheme-  of  this  class  of 
building  society  may  be  descril)ed  as  a 
method  by  which  persons  can  make  con- 
tributions of  money,  which  when  they 
arrive  at  a  certain  figure  are  denomin- 
ated a  "share."  The  value  of  the  share 
is  not  payable  at  once  but  by  instalments. 
When  the  value  of  the  share  is  "  matured," 
that  being  the  expression  used  when  the 
instalments  pbis  tne  interest  and  plus  any 
bonuses  accruing  arrive  at  the  nominal 
value  of  the  share,  the  member  gets  the 
value  standing  at  his  credit.  He  may  in- 
terrupt the  process  at  any  time  by  with- 
drawing the  share  or  instalment  and  going 
away  with  any  money  he  has  contributed 
pirtg  interest  and  bonuses.  Or,  further,  he 
may  have  impignorated  his  share  to  the 
society  for  an  advance  made  to  him  in 
respect  of  his  house,  in  which  case  the 
society  hold  the  value  of  his  share  as  it 
matured,  and  also  have  a  security  over  the 
heritable  property  upon  which  the  house 
was  built.  Such  was  the  general  scheme  of 
the  society. 

James  Cuthertson's  name  was  found  by 
the  liquidator  in  the  books  of  the  society 
as  a  person  who  had  applied  for  thi-ee 
shares.  For  manv  yeai-s  nothing  had  been 
done  upon  these  shares,  and  the  whole  sum 
paid  by  him  amounted  to  10s.  on  the  three 
shares.  The  point  is,  whether  he  is  now  to 
be  put  upon  tne  list  of  contributories. 


Cuthbertson  has  put  forward  several  de- 
fences, but  he  has  obtained  judgment  from 
the  Lord  Ordinary  on  a  defence  of  what 
may  be  called  a  purely  legal  character.  He 
has  got  an  admission  from  the  liquidator 
that  if  certain  fines  had  been  imposed  in 
respect  of  his  non-payment  of  instalments, 
the  fines  would  long  ago  have  amounted  to 
more  than  10s.,  which  is  all  he  ever  con- 
tributed. That  being  so,  he  says  that 
under  article  16  of  the  rules  of  the  society 
he  has  long  ago  ceased  to  be  a  niemi)er  of 
the  society,  llie  Lord  Ordinary  has  given 
effect  to  this  contention,  and  it  is  against 
his  Lordship's  judgment  that  the  present 
reclaiming  note  is  presented. 

The  reclaimer's  counsel  founded  strongly 
on  Moore  v.  Rawlins.  1859,  6  G.B.  (N.S.) 
289,  and  the  commentaries  on  that  case  in 
the  works  of  Lord  Justice  Lindley  and  Lord 
Justice  Buckley.  I  have  no  doubt  that 
your  Lordships  would  be  prepared  to  follow 
that  case,  because  the  case,  in  so  far  as  it 
decided  a  general  principle,  is  merely  an 
illustration  of  the  well-known  maxim  that 
a  man  cannot  take  advantage  of  his  own 
wrong.  Where  it  was  provided  in  the 
articles  of  association  of  an  ordinary  limited 
company  that  in  default  of  proper  pay- 
ment the  shares  belonging  to  a  share- 
holder should  be  forfeited  to  the  company, 
the  Court  held,  I  think  quite  rightly,  that 
that  was  a  stipulation  in  favour  of  the  com- 
pany, and  that,  although  the  company 
might  take  advantage  of  it,  the  defaulting 
shareholder  could  not  take  advantage  m 
his  own  default  so  as  to  free  himself  from 
liability.  The  Court,  in  short,  held  that 
forfeiture  was  in  the  option  of  the  com- 
pany and  not  in  the  (n>tion  of  the  shaie- 
nolder.  I  am  very  far  from  throwing 
doubt  on  the  soundness  of  that  doctrine, 
but  at  the  same  time  I  think  the  Lord  Ordi- 
nary has  taken  the  right  view  when  he 
holds  that  it  does  not  apply  to  this  case. 

I  ventured  to  give  a  general  sketch  of  the 
arrangements  of  this  society  really  in  order 
to  bring  out  the  contrast  between  it  and 
a  joint-stock  company.  A  share  in  a  limited 
liability  company  is  part  of  the  capital,  and 
is  something  which  cannot  be  got  lid  of. 
It  may  be  transfeired  to  someone  else,  but 
it  cannot  be  put  out  of  existence.  Com- 
paring it  with  the  so-called  shares  of  this 
Duilding  society  the  difference  is  apparent. 
A  share  in  this  building  society  represented 
no  proportionate  qiiota  of  the  companjr's 
capital.  There  might  be  as  many  shares  in 
this  society  as  people  liked  to  apply  for. 
The  share  nere  represented  no  more  than 
an  earmarked  application  for  a  contribu- 
tion of  £25.  The  share  might  never  come 
to  maturity ;  it  might  be  withdrawn  long 
before  it  was  matured.  It  might  either  be 
paid  back  or  it  might  be  wiped  out  in  an 
advance.  Accordingly,  though  the  word  is 
the  same,  there  is  nothing  more  than  a 
faint  analogy  between  it  and  a  share  in  ft 
joint-stock  company. 

When  I  come  to  the  rules  of  the  society  I 
am  confirmed  in  this  view.  The  article  on 
which  the  question  principally  turns  is 
article  16— [Aw  Lordship  read  this  arlkU\. 
Monthly  instalments  are  the  only  way  in 
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which  a  member  is  to  pay  his  contribution, 
and  there  is  no  trace  in  the  articles  of  any 
method  of  recovering  the  contribution  ex- 
cept the  provision  in  this  article  that  on 
such  failure  he  should  be  fined.  The  flnes 
might  be  liquidated  from  the  first  moneys 
pam  in  by  the  member.  The  provision  as 
to  forfeiture  seems  a  proceeding  which  is 
in  no  way  akin  to  the  case  of  a  forfeiture  of 
shares  in  a  joint-stock  company.  It  is 
simply  one  of  several  covenantea  ways  in 
which  a  person  may  cease  to  be  a  member 
of  the  society.  The  shares  might  be  taken 
out  before  maturity,  they  might  be  ex- 
hausted by  advances  for  building,  or  fines 
might  be  allowed  to  run  up  until  they 
reached  the  limit  of  the  sums  paid  in,  and 
then  the  member's  connection  with  the 
society  came  to  an  end.  I  think  the  judg- 
ment of  the  Lord  Ordinary  does  not  in  the 
slightest  degree  trench  upon  what  I  con- 
sider the  perfectly  sound  law  laid  down  in 
Moore  v.  Saiclina. 

Lord  Adam — I  concur. 

LoBD  M'Lakkn  —  This  society  is  being 
wound  up  under  the  Companies  Acts,  and 
there  must  be  some  iniles  and  principles 
common  to  the  liquidations  of  building 
societies  and  joint^stock  companies,  though 
in  applying  these  principles  we  may  take 
into  consideration  the  peculiarities  of  the 
constitution  of  building  societies.  Your 
Lordship  pointed  out  some  considerations 
which  make  it  difficult  to  apply  the  decisions 
in  regaxd  to  forfeiture  of  snares  to  a  case  of 
this  kind.  But  there  are  two  fundamental 
rules  which  are  common  to  both  cases— (1) 
the  question  whether  a  man  is  or  is  not  a 
mem  Der  of  the  company  must  be  fixed  as  at 
the  date  of  the  liquidation,  and  as  if  the 
company  was  a  going  concern ;  (2)  when  it 
has  once  been  established  that  a  person  has 
been  a  member  of  the  company  m  liquida- 
tion, it  lies  with  him  to  show  that  he  has 
c^ised  to  be  a  member. 

As  regards  article  16  of  the  rules  of  the 
society,  it  consists  of  two  paragraphs,  the 
second  being  an  amplification  of  the  first 
and  introducing  certain  conditions.  If  we 
had  only  the  wcat  paragraph  to  consider, 
then,  without  difficulty,  I  should  concur  in 
all  that  the  Lord  Ordinary  has  said  as  to 
the  automatic  working  of  the  aiticle.  But 
the  second  part  of  the  article  makes  pro- 
vision for  notice  being  given  to  each  share- 
bolder  who  may  be  not  less  than  six  months 
in  arrears,  such  notice  to  be  repeated  every 
three  months  until  the  member  either  pays 
the  arrears  or  ceases  to  be  a  shareholder. 
It  is  argued  that  we  must  read  the  provision 
for  intimation  as  a  condition  of  the  right 

fiven  to  the  society  to  cancel  the  shares, 
tmay  be  that  if  a  member  had  not  received 
uitimation  and  afterwards  learned  that  his 
shiues  had  been  cancelled  by  reason  of  his 
failure  to  pay  his  instalments,  he  would 
have  a  claim  against  the  society  to  have 
his  name  restored.  That  is  clear,  provided 
the  claim  were  made  within  such  an  inter- 
val of  time  08  the  shareholders  might  ex- 
cusably be  in  arrear.  But  in  the  present 
case  twenty  years  have  elapsed  since  any 
communications  passed  between  the  society 


and  the  member,  and  no  application  to  be 
restored  to  the  register  of  shareholders  was 
ever  made. 

In  a  recent  case  in  the  House  of  Lords 
one  of  the  noble  and  learned  Lords  made 
the  observation  that  mora  was  not  a  separ- 
ate plea,  but  that  lapse  of  time  was  of  great 
moment  in  determining  questions  of  fact, 
whei-e  the  state  of  the  evidence  was  not  the 
same  when  the  question  came  up  for  con- 
sideration as  it  was  when  the  cause  of  action 
arose.  Are  we  to  assume  that  the  appellant 
desired  to  continue  a  member,  ana  that  it 
was  only  through  want  of  notice  that  he 
did  not  pay  up  his  arrears,  or  are  we  to 
assume  that  with  the  assent  of  the  society 
and  the  member  the  relation  of  membership 
was  dissolved  ?  It  is  very  improbable  that 
a  member  who  wished  to  remain  on  the 
register  would  allow  twenty  years  to  elapse 
without  doing  anything  in  the  nature  of 
taking  an  interest  in  or  inquiring  as  to  his 
shares.  No  notice  was  sent  him  by  the 
society,  so  that  on  their  part  also  no  attempt 
was  made  to  claim  him  as  a  member.  In 
such  circumstances  it  would,  in  my  opinion, 
lie  most  inequitable  to  put  the  appellant  on 
the  list  of  contributories,  when  it  is  in  the 
highest  degree  improbable  that  he  could 
have  successfully  asserted  his  right  to  be  a 
member  had  he  been  so  minded.  I  am 
therefore  of  the  same  opinion  as  your  Lord- 
ship. 

Lord  Kinnbar— I  also  concur. 

The  Court  adhered.  • 

Counsel  for  Liquidator. and  Reclaimer — 
Wilson,  K.C.— Wilton.  Agent-George  A. 
Munro,  S.S.C. 

Counsel  for  Objector  and  Respondent — 
Hunter— Lippe.  Agent— W.  Croft  Gray, 
S.S.C. 


Thursday,  Novemher  2. 

SECOND     DIVISION. 

SHAW'S   TRUSTEES   v.    ESSON'S 

TRUSTEES  AND  OTHERS. 

Succeamon  —  Trust  —  Uncertainty  —  "  Stuih 
Charitable,  Benevolent,  or  Religious  Ob- 
jects or  Purposes  toithin  the  City  of  Aber- 
deen" as  the  Trustees  shall  Inatttute  or 
Select.  ,.        .  . 

A  tesUtor  by  her  trust-disposition 
and  settlement  directed  that  the 
residue  of  her  estate  should  be  applied 
by  her  trustees  "at  their  discretion 
from  time  to  time  towards  such  charit- 
able, benevolent,  or  religious  obiects  or 
purposes  within  the  city  of  Aberdeen 
as  they  themselves  shall  institute  or 
select.'*^  Held  that  the  bequest  was 
void  from  uncertainty.  Macintyre  v. 
Grimond't  Trustees,  March  6,  1905,  42 
S.L.B.  466,  and  Blair  v.  Duncan, 
December  17,  1901,  4  P.  (H.L)  1,  39 
8. LB.  212,  follmced. 
Mrs  Anne  Adam  or  Shaw,  residing  at  31 
Albyn  Place,  Aberdeen,  widow  of  the  late 
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Lachlan  Oampbell  Shaw,  who  resided  there, 
died  on  20th  December  1900,  leaving  a  trust- 
disposition  and  deed  of  settlement  dated 
lltn  May  1889.  By  said  trust-disposition 
and  deed  of  settlement  and  codicils  Mrs 
Shaw  conveyed  her  whole  means  and 
estates,  heritable  and  moveable,  to  trustees 
for  the  purposes  therein  specified.  She 
thereby,  vnJuir  alia,  be<iueathed  a  number 
of  legacies  and  annuities,  and  with  regard 
to  the  residue  of  her  estates  she,  by  said 
trustrdisposition  and  deed  of  settlement, 
directed  her  trustees  as  follows :  —  "  And 
with  regard  to  the  residue  and  remainder 
of  my  said  estates,  both  heritiible  and 
moveable,  I  hereby  direct  my  trustees  as 
under,  viz. — Subject  to  such  further  be- 
quests as  I  may  hereafter  make  by  any 
codicil  hereto,  I  hereby  appoint  that  said 
residue  shall  be  held  and  invested  by  my 
trustees  in  their  own  names  as  my  trustees, 
and  that  the  whole  or  such  part  of  the 
capital  and  revenue,  or  of  the  revenue  only, 
as  they  may  think  proper,  shall  bo  applied 
by  them  at  their  discretion  from  time  to 
time  towards  such  charitable,  benevolent, 
or  religious  objects  or  purposes  within  the 
city  of  Aberdeen  as  they  themselves  shall 
institute  or  select :  Declaring  that  in  so  fan 
as  said  revenue  shall  not  be  expended  by 
m^  trustees  annually  for  the  purposes  or 
objects  foresaid  it  snail '  be  ad!ded  by  raj* 
trustees  to  the  capital  of  the  trust  funds:. 
Declaring  further,  tha.t'  the  power  of  niy-. 
trustees  of  instituting- or  selecting  siiid/ 
objects  or  purposes  shall  be  absolute  aad*' 
without  appeal  or  power  of  challenge  a^ 
the  instance  of  any  society,  association,  «u' 
body,  or  others,  who  rtiay  allege  that  they . 
have  an°  interest  in  said  residue  or  in  the- 
revenue  thereof." 

Upon  Mrs  Shaw's  death  the  qiiestiop 
arose  as  to  whether  the  directions  for  ■ 
disposal  of  the  residue  were  valid  and 
effectual  or  void  from  uncertainty,'  and 
a  special  case  was  submitted  for  the 
opinion  of  the  Court,  the  first  parties  to 
ivhich  were  the  trustees  under  Mrs  Shaw's 
trust>disposition  and  deed  of  settlement, 
the  second  and  third  parties  the  legal 
representatives  ab  intestato  of  Mrs  Shaw. 
The  first  parties  contended  that  the  direc- 
tions for  the  disposal  of  residue  were  valid 
and  effectual,  the  second  and  third  parties 
that  they  were  void  from  uncertainty,  and 
neither  valid  nor  effectual  to  dispose  of 
the  residue. 

The  questions  of  law  submitted  to  the 
Court  were — "  1.  Are  the  said  directions  in 
Mrs  Shaw's  trust-disposition  and  deed  of 
settlement  as  to  the  disposal  of  the  residue 
and  remainder  of  her  estates,  heritable  and 
moveable,  valid  and  effectual  ?  2.  Ai-e  the 
said  directions  void  from  uncertainty,  and 
invalid  and  ineffectual  to  dispose  of  said 
residue  and  remainder  of  Mrs  Shaw's 
estates,  and  does  said  residue  and  re- 
mainder form  intestate  succession  of  Mrs 
Shaw,  falling  to  her  representatives  ab 
intestato?" 

Argued  for  the  first  parties — The  direc- 
tions were  not  void  from  uncertainty.  A 
testator  was  entitled  to  select  a  particular 
class  or  classes  of  individuals  and  objects 


for  his  bounty  and  then  give  to  some 
particular-individual  or  individuals  a  power 
after  his  death  of  appropriating  his  pi-operty 
to  any  particular  individuals  among  that 
class  —  Lord  Lyndhurst  in  Crichxiyn  v. 
Grierson,  July  25,  1828,  3  W.  &  Sh.  329,  at 
338.  The  only  question  therefore  was,  had 
the  testatrix  here  selected  a  class.  She 
had.  In  Macintyre  v.  GrimoneCa  Trusteet, 
March  6,  1905,  42  S.L.B.  466,  founded  on  as 
an  adverse  authority,  there  was  no  local 
limitation.  Here  there  was,  and  that  was  a 
consideration  of  the  greatest  importance— 
Miller  v.  Black's  Trustees,  July  14,  1837,  2 
Sh.  &  M'L.  866 ;  Hill  v.  Burns,  Aprd  14, 
1826,  2  W.  &  Sh.  80.  Similar  bequeste  for 
educational  purposes  had  been  held  valid 
by  the  Court,  and  a  bequest  for  charitable, 
benevolent,  or  i-eligious  objects  with  a  local 
limitation  was  no  vaguer  than  one  for 
educational  purposes  with  a  similar  limita- 
tion— Ferguson  v.  Marjoribanks,  April  1, 
1853,  15  D.  637;  Andretcs  v.  EwarCs  Trus- 
tees, May  27,  1885,  12  R.  1001,  22  S.L.R.  680. 
It  could  not  be  said  that  the  trustees  here 
had  a  completely  free  hand,  and  that  was 
the  ratio  or  Grimond.  It  must  be  assumed 
that  they  would  act  reasonably. 

Argued  for  the  second  and  third  parties 
— The  directions  were  void.  Grinuynd,  in 
which  all  the  authorities  quoted  above  were 
considered,  following  Blair  v.  Ihincan, 
Deceml>er  17,  1801,  4  F.  (H.  L.)  1,  39  S.L.R 
212,  settled  the  question.  Tlie  words  here 
were  vaguer  than  in  Grimond,  "objects' 
or  "purposes"  being  wider  than  "institu- 
"tions."  The  so-called  local  limit  was  really 
no  limit,  as  it  did  not  apply  to  the  object* 
"which  might  be  selected,  out  only  to  their 
■lociis.  Had  the  trustees  been  confined  to 
'objects  and  purposes  already  existing  in 
Aberdeen  it  might  have  been  different.  As 
matters  stood  they  were  free  to  make  a 
will  for  the  testator,  which  was  declared 
illegal  in  Grimond's  case.  In  Brown's 
Trustees  v.  M'Intosh,  May  26, 1905, 13  S.L.T. 
72,  the  most  i"ecent  case  on  the  subject, 
Grimond,  was  followed. 

Lord  Stormonth  Darling — The  ques- 
tion is  whether  the  bequest  in  this  lady's 
will  of  the  residue  of  her  estate  to  be  held 
by  her  trustees  and  applied  at  their  discre- 
tion from  time  to  time  "towards  such 
charitable,  benevolent,  or  religious  objects 
or  purposes  within  the  city  of  Aberdeen  as 
they  themselves  shall  institute  or  select"  is 
valid  and  effectual,  or  void  from  uncer- 
tainty. Thetrustees  now  acting  under  the 
will  support  the  validity  of  the  bequest: 
the  representatives  ab  intestato  dispute  it. 

I  am  of  opinion  that  the  bequest  must  be 
held  void  from  uncertainty.  The  _  case 
seems  to  nie  to  be  governed  by  the  judg- 
ments of  the  House  of  Lords  in  Blair  ▼■ 
Duncan  (1902),  App.  Cas.  37,  and  Grivwnd 
V.  Grimond  (lOOo),  App.  Cas.  124.  In  the 
former  of  these  effect  was  refused  to  a 
bequest  for  "such  charitable  or  public 
purposes  as  my  trustee  thinks  proper,"  and 
in  the  latter  to  a  direction  to  trustees  to 
divide  a  portion  of  residue  among  "such 
charitable  or  religious  institutions  .and 
societies  as  they  might  select."    Heie,  as 
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in  both  of  these  cases,  the  enumeration  of 
the  tw^o  classes  of  objects  of  purposes 
amoni;  which  the  trustees  are  to  select  is 
clearly  disjunctive,  so  that  they  might 
competently  apply  the  'whole  to  a  religious 
object  or  purpose.  So  far  the  case  of 
Qvimond  is  precisely  in  point. 

But  then  it  is  said  that  the  adjection  of  a 
local  limit — "  within  the  city  of  Aberdeen  " 
—makes  all  the  difference.  It  is  unneces- 
sary to  decide  whether  the  definition  of  a 
local  area  within  which  existing  organisa- 
tions 'Were  to  be  found  would  save  such  a 
bequest.  Something  might  perhaps  depend 
on  the  extent  of  the  area ;  out  woere  it  is 
no  larser  than  a  single  city,  the  argument 
would  he  that  the  class  of  religious  organisa- 
tions existing  there  at  the  death  of  the 
testatrix  was  a  definite  and  ascertainable 
class.  But  this  argiunent  loses  all  its  force 
when  it  appears  that  the  trustees  are  not 
restricted  to  such  religious  objects  or  pur- 
poses as  they  may  find  in  Aberdeen,  but 
that  they  may  "institute"  any  religious 
object  or  purpose  at  their  discretion  so 
long  as  they  set  it  up  in  Aberdeen.  This 
seems  to  nae  to  throw  the  whole  definition 
loose,  and  to  leave  the  trustees  free  to  make 
a  will  for  the  testatrix  as  were  the  trustees 
in  Grimond's  case,  which,  of  course,  is  the 
thing  struck  at  by  the  rule  which  makes  a 
bequest  void  from  uncertainty. 

I  am  therefore  for  sustaining  the  conten- 
tion of  the  second  and  third  parties,  and 
answering    the  questions  of   law  as  they. 
propose. 

The  Lord  Justick-Clkbk  and  Lord. 
Ktllacht  concurred. 

Lord  Low  was  absent. 

The  Court  answered  the  first  question  of 
law  in  the  negative  and  the  second  in  the. 
affirmative. 

Counsel  for  the  Krst  Parties — Macfarlane,' 
K.C. — CuUen.  Agents  —  Morton,  Smart, 
Macdonald,  &  Prosser,  W.S. 

Counsel  for  the  Second  and  Third  Par- 
ties—Campbell, K.C.— Grainger  Stewart. 
Agents — Boyd,  Jameson,  &  Young,  W.S. 


Friday,  November  10. 

FIRST    DIVISION. 

[Sheriff  Court  of  Aberdeen, 

Kincardine,  and  Banff, 

at  Aberdeen. 

ARGO  V.  PAULINE  AND  OTHERS. 

Swcceagion — Will — Meaning  of  Be(fuest — 
Deacrwtion  of  Class — "My  Relatxves  of 
Like  Degree  vn  Scotland  lAving  at  the 
Time  of  My  Death." 

A  testatrix  made  this  bequest — "In 
regard  to  the  residue  of  my  estate  T 
aaa.  the  name  of  Qavin  K.  Argo,  of 
Scotland,  who  I  wish  to  divide  what 
falls  to  him  'with  my  relatives  of  like 
degree  in  Scotland  hving  at  the  time 
of  my  death." 


Held   that   a  relative   in   the  same 
degree   of   relationship   as   Mr   Argo, 
but  whose    home    and    ordinary    resi- 
dence were  in  Australia,  though  she 
happened  to  he  in  Scotland  on  a  visit 
at  the  time  of  the  testatrix's  death, 
was   not  within   the  class  whom  the 
testatrix  intended  to  benefit. 
Ejopenses  —  Multiplepoinding  —  Appeal  — 
tVill— Uncertainty— Unsiuccessfut  Claim- 
ant in  Sheriff  Court  Allowed  Expenses 
of  Appeal  out  of  the  Fund  in  medio. 

Expenses  of   appeal    allowed    to    an 
unsuccessful    claimant    in    an    appeal 
&om  the  Sheriff  Court  out  of  the  fund 
in  medio— there  being  doubt  as  to  the 
meaning  of   the    bequest,   the    Sheriff 
and  Sheriff-Substitute  having  differed, 
and  the  action  being  a  multiplepoind- 
ing to  which  the  appellant  had  been 
caUed  nominatiTn. 
By  a  codicil  to  her  'will,  dated  1st  October 
1889,   the    late   Rebecca  Elmslie  of  Phila- 
delphia, U.S.A.,  who  died  on  20th  March 
19P0,  made  this  provision — "  In  regard  to 
the  residue  of  niy  estate  1  add  the  name  of 
Gavin  E.  Argo  of  Scotland,  who  I  wish  to 
divide  what  falls  to  him  with  niy  relatives 
of  like  degree  in.  Scotland   living  at  the 
time  of  my  death." 

Thirty-one  persons,  all  of  whom  were  in 
'the  same  degree  of  relationship  to  the 
^statrix,  claimed'  right  to  participate 
equaUy  in  this  bequest.  In  regard  to  the 
.rights  of  twenty-nine  of  these  claimants 
■there  was  no'  dispute— they  being  all  per- 
l^anently  resident  .in  Scotland  as  well  as 
Ijeing  all  equally  rejated  to  the  testatrix. 
!•  regard,  however,  to  the  two  remaining 
shares  a  dispute  arose,  the  said  two  shares 
being  claimed  (1)  by  the  twenty-nine  claim- 
ants above  referred  to,  equally  among 
them,  and  (2)  by  two  ladies,  Isabella  Janet 
'Elmslie  and  Annie  Elmslie,  both  residing 
in  Melbourne,  Australia,  one  of  whom, 
however,  happened  to  be  in  Scotland  at 
the  time  of  the  testatrix's  death,  and  the 
other  shortlj;  thereafter. 

In  these  circumstances  Argo  raised  the 
present  multiplepoinding  in  the  Sheriff 
Coiu't  at  Aberdeen  to  have  the  right  to 
the  said  two  shares  determined. 

In  their  condescendence  and  claim  the 
Misses  Elmslie  averred— "  (Cond.  4)  The 
free  amount  of  residue  remitted  to  Mr 
Argo  for  division  between  himself  and  the 
other  claimants  was  £6903,  2s.  5d.  To  each 
of  twenty-nine  of  the  present  claimants  he 
has  paid  £215,  14s.  6d.,  being  one  thirty- 
second  part  thereof.  The  balance  in  his 
hands,  therefore,  is  £647,  Ss.  6d.,  which, 
with  interest  amounting  to  £12,  Is.  7d., 
makes  up  the  fund  in  medio,  namely, 
£659,  5s.  Id.  Further  interest  has  accrued 
thereon,  and  the  sum  consigned  by  the  real 
raiser  in  Court  amounts  at  this  date  to 
£663,  28.  5d.  These  claimants  being  related 
to  the  deceased  in  the  like  degree  to  Mr 
Argo,  are  entitled  to  participate  in  the  said 
bequests,  and  there  l)eiug  thirty-one  claim- 
ants in  all,  their  share  of  two  thirty-fii-st 
parts  of  the  said  sum  of  £6903,  2s.  5d.  is 
£445,  7s.  2d.,  which  amount,  with  interest 
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thereon  since  Aug^ist  1003,  they  now  claim 
out  of  the  fund  in  medio.  (Cond.  6)  These 
claimants  have  resided  in  Australia  for 
many  years,  but  the  claimant  Annie 
Elmslie  was  residing  in  Scotland  on  20th 
March  1000,  the  date  of  the  deceased's 
death.  The  other  claimant,  Isabella  Janet 
Elmslie,  resided  in  Scotland  from  18th 
April  1000  to  27th  December  1901.  (Cond. 
6)  The  deceased,  being  herself  of  Scotch 
origin,  intended  by  said  bequest  to  favour 
the  whole  of  her  relatives  of  the  degree  of 
relationship  designated  by  the  said  codicil, 
who  were  likewise  of  Scotch  origin,  and 
these  claimants  are  included  in  the  class 
so  favoured."  ■ 

They  pleaded,  inter  alia — "(3)  On  a  sound 
construction  of  the  said  will  and  codicil 
these  claimants  are  entitled  to  be  ranked 
and  preferred  to  the  fund  in  medio  in 
.  terms  of  their  claim.  (5)  In  any  event,  these 
claimants  should  be  found  entitled  to  their 
expenses  out  of  the  fund  in  medio." 

C)n  13th  December  1004  the  Sheriff-Sub- 
stitute (Henderson  Beooj  sustained  the 
claim  01  Miss  Annie  Elmslie  to  participate 
in  the  bequest,  but  repelled  that  of  Miss* 
Isabella  Janet  Elmslie,  for  the  reasons  stated 
in  the  following  note : — "The  only  claimants 
whose  right  to  participate  is  disputed  are 
Miss  Isabella  Janet  Elmslie  and  Miss  Annie 
Elmslie.  It  is  admitted  by  the  former  that 
she  did  not  come  to  Scotland  till  after  the 
death  of  the  testatrix.  She  is  therefore  not 
entitled  to  participate  unless  the  codicil 
can  be  read  as  if  the  words  'in  Scotland' 
were'  dropped  out  (which  is  plainly  inad- 
missible) or  held  as  equivalent  to  some 
such  words  as  'of  Scottish  descent,'  and  I 
do  not  think  that  this  can  be  held  without 
doing  violence  to  the  plain  grammatical 
meauing  of  the  codicil.  The  case  of  Miss 
Annie  Elmslie  is,  however,  different,  for 
she  admittedly  came  to  Scotland  on  1st  July 
1809,  and  remained  in  Scotland  till  some 
weeks  after  the  death  of  the  testatrix  on 
20th  March  1900.  She  therefore  is  one  of  the 
relatives  favoured  by  the  codicil,  unless  the 
words  'in  Scotland  are  to  be  read  as  eqvii- 
valent  to  some  such  words  as  'having  a 
domicile  of  succession  in  Scotland.'  But  I 
see  no  warrant  for  so  reading  them.  What- 
ever may  have  been  the  motive  of  the 
testatrix,  I  think  that  the  words  of  the 
codicil  are  sufficiently  satisfied  by  the 
claimant  having  been  alive  in  Scotland  at 
the  time  of  the  death  of  the  testatrix," 

The  other  claimants  appealed  to  the 
Sheriff  (Crawford),  who  sustained  the 
appeal  and  repelled  the  claims  of  the 
Misses  Elmslie,  finding  that  the  bequest 
fell  to  be  divided  among  the  29  claimants 
above  referred  to. 

Note. — "By  the  codicil  in  question  the 
testatrix  desires  to  benefit  her  relatives  of 
like  degree  (that  is,  of  like  de^ee  with  the 
Reverend  Gavin  E.  Argo)  in  Scotland, 
living  at  the  time  of  her  death.  These  ' 
words  are  somewhat  ambiguous.  But  if 
the  meaning  were  adopted  that  the  legacy 
included  and  was  confined  to  persons  who 
happened  to  be  in  Scotland  at  the  time  of 
the  death  of  the  testatrix,  the  result  would 
be  extremely  capricious.     It  would  inevit- 


ably follow  that  if  one  member  of  a  family 
of  several  brothers  and  sisters  were  absent 
for  a  few  days  in  London  or  even  Carlisip 
he  would  be  cut  out.  It  appears  on  the 
pleadings  that  the  testatrix  had  relatives 
in  other  parts  of  the  world.  This  clause  is 
intended  to  benefit  her  relatives  in  Scot- 
land as  distinguished  from  others,  and  I 
think  that  the  true  meaning  of  the  words, 
the  most  natural  as  well  as  the  most  reason- 
able meaning,  is  those  settled  in  Scotland 
and  having  their  home  in  Scotland," 

The  Misses  Elmslie  appealed. 

(The  claimant  Miss  Isabella  Janet  Elmslie, 
however,  withdrew  her  appeal  before  the 
case  was  heard.) 

Argiied  for  the  appellant  Miss  Annie 
Elmslie — The  Sheriff-Substitute  was  right. 
This  claimant  was  actually  resident  in 
Scotland  at  the  time  the  testatrix  died. 
That  was  the  meaning  of  the  words  "in 
Scotland  at  the  time  of  my  death." 

Counsel  for  the  respondents  was  not 
called  upon. 

Lord  President— The  testatrix,  who 
lived  in  America,  by  her  will_  divided  the 
residue  of  her  estate  among  various  persons, 
some  of  whom  I  suppose  may  have  been 
resident  in  America.  By_  a  subsequent 
codicil  she  made  this  provision — "In  regard 
■  to  the  residue  of  my  estate  I  add  the  name 
of  Gavin  E.  Argo,  of  Scotland,  who  I  wish 
to  divide  what  falls  to  him  with  my  rela- 
tives of  like  degree  in  Scotland  living  at 
the  time  of  my  death." 

Mr  Ai'go  has  raised  this  multiplepoinding 
to  have  it  judicially  determined  who  are 
the  persons  entitled  to  share  with  him  in 
the  oequest.  A  variety  of  persons  have 
come  forward  who  are  in  the  same  de«ree 
of  relationship  as  he  is,  and  as  to  all  of 
whom,  with  one  exception,  viz.,  that  of 
Miss  Annie  Elmslie,  the  appellant,  there 
is  no  question. 

Miss  Elmslie  is  an  Australian,  her  home 
and  ordinary  residence  being  in  Melbourne. 
She  is  alive  and  she  is  a  second  cousin  of 
the  testatrix,  that  is  to  say,  of  the  same 
degree  of  relationship  as  Mr  Argo. 

Now  at  the  time  of  the  testatrix's  death 
Miss  Elmslie  happened  to  be  in  Scotland 
on  a  visit  of  several  months'  duration,  and 
she  says  that  she  is  entitled  to  participate 
in  the  bequest  because  she  was  a  relative 
of  like  degree  in  Scotland  at  the  time  of 
the  testatrix's  death. 

There  are  three  conditions  to  be  satisfied 
to  entitle  a  person  to  share  in  this  bequest, 
namely,  "a  relative  of  like  degree,  "in 
Scotland,"  and  "living  at  the  time  of 
the  testatrix's  death."  Undoubtedly  Miss 
Elmslie  satisfies  two  of  these;  she  is  a 
relative  of  like  degree,  and  she  is  alive. 
The  whole  point,  therefore,  turns  on  the 
condition  that  the  persons  who  are  to  take 
are  to  be  relatives  of  like  degree  "  in  Scot- 
land." Does  it  mean  merely  that  at  the 
moment  when  the  testatrix  expired  the 
.  persons  were  to  be  bodily  present  in  Scot- 
land, or  does  it  mean  some  more  pennanent 
connection  with  Scotland  which  mayfairly 
enough  be  expressed  by  the  word  "m"? 

The  Sheriff  Substitute  has  taken  the  first 
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view  and  the  Sheriff  the  second  view.  I 
am  bound  to  say  that  without  any  hesita- 
tion I  think  the  view  taken  by  the  Sheriff 
is  right.  I  think  that  that  is  so  not  only 
because  the  effect  of  the  other  construction 
of  the  words  wrould  be  fantastic  and  cap- 
ricious— admitting  those  who  had  no  con- 
nection with  Scotland  at  all  but  who 
happened  to  he  there  by  chance  when  the 
testatrix  died,  and  excluding  those  who 
had  spent  all  their  life  in  Scotland  but 
who  happened  on  the  day  of  the  testatrix's 
death  to  De  out  of  Scotland  on  a  visit  of,  it 
might  be,  only  twenty-four  hours — but  also 
because  if  you  take  the  words  in  their  ordi- 
nary sense  only  one  conclusion  is  possible. 

Tne  testatrix  knew  that  Mr  Argo  was  a 
second  cousin,  and  she  knew  that  he  lived 
in  Scotland  somewhat  permanently,  for 
she  says,  "  Gavin  Ai^o  or  Scotland.  She 
singles  out  others  in  the  same  degree  of 
relationship  and  in  the  same  circumstances 
as  Mr  Argo  himself,  and  that  I  think  is 
e<miTalent  to  saying  "vaj  Scotch  cousins." 

I  am  therefore  of  opinion  that  the  inter- 
locutor of  the  learned  Sheriff  is  right,  and 
that  it  ought  to  be  affirmed. 

Lord  Adam — I  am  of  the  same  opinion. 
I  think  the  lady  meant  this  bequest  to  go 
to  her  relatives  living  in  Scotland  at  the 
time  of  her  death. 

I  think  that  is  the  right  view  to  take  of 
the  meaning  of  this  bequest.  Mr  Anderson 
says  the  words  must  be  taken  as  meaning 
my  relatives  actually  in  Scotland  at  the 
time  of  my  death,  but  he  does  not  admit 
that  a  relative  whose  ordinary  residence 
vas  in  Scotland  but  who  happened  to  be 
out  of  Scotland  for  a  few  hours  would  be 
excluded.  I  think  the  view  taken  by  the 
Sheriff  is  right. 

Lord  M'Larbn — ^There  are  two  points 
which  I  think  may  be  noticed.  The  first  is. 
What  is  the  time  at  which  the  class  to  be 
benefited  falls  to  be  ascertained?  Parties 
here  are  agreed  that  it  must  be  the  time  of 
the  testats-ix's  death,  and  that  would  seem 
to  be  sound,  as  the  beguest  is  to  be  shared  by 

Sersons  who  were  living  at  the  time  of  her 
eath.  It  would  be  a  very  arbitrary  con- 
struction to  hold  that  residence  in  Scotland 
was  to  be  determined  at  one  point  of  time 
and  the  fact  of  survivance  at  another.  It 
is  in  accordance  with  the  general  practice 
that  the  opening  of  the  succession  is  the 
time  at  which  a  oequest  to  a  class  must  be 
ascertained. 

The  second  point  is  as  to  the  meaning 
and  effect  of  the  words  "in  Scotland,'^ 
regarded  as  descriptive  words  in  a  legacy. 
The  expression  is  elliptical,  for  there  is  no 
verb  or  participle  governing  the  words  "  in 
Scotlana,"  and  we  may  supply  the  word 
"  living,"  or  "  resident,"  or  as  Air  Anderson 
suggested,  the  word  "present."  In  the 
absence  of  anything  to  show  that  mere 
casual  presence  in  Scotland  was  intended," 
I  think  we  must  accept  the  more  reasonable 
construction  and  hold  that  the  words  mean 
being  resident  in  Scotland. 

I  do  not  say  that  a  domicile  in  Scotland 
would  be  necessary,  and  if  this  lady  had 
come  over  and  taken  a  house  in  Scotland 


for  an  indefinite  period  she  might  fairly  be 
held  entitled  to  the  benefit  or  the  legacy. 
But  as  she  came  to  Scotland  on  a  visit  to 
friends,  and  with  the  intention  of  returning 
to  Australia,  she  cannot,  as  I  think,  be  held 
to  fall  within  the  description  of  "my  rela- 
tives of  like  degree  in  Scotland  at  the  time 
of  my  death." 

Lord  KinKbab— I  concur. 

The  Court  refused  the  appeal  and  afibmed 
the  judgment  of  the  Sheriff. 

Counsel  for  the  appellant  moved  for  the 
expenses  of  the  appeal  out  of  the  fund  in 
medio. 

Argued  for  the  appellant  —  The  codicil 
was  ambiguous.  There  was  a  difference  of 
opinion  between  the  Sheriffs,  and  the  appel- 
lant was  reasonably  justified  in  bringing  this 
appeal.  This  was  not  a  case  of  making  one 
claimant  pay  for  determining  the  meaning 
of  the  codicil,  as  the  two  shares  would  fall 
to  be  divided  among  all  the  other  claimants 
equally.  Further,  this  was  an  action  of 
multiplepoinding,  and  the  appellant  had 
been  called  notmnatim. 

Argued  for  the  i«spondents — This  was 
not  a  case  for  expenses  out  of  the  fund. 
The  meaning  of  the  codicil  was  clear.  This 
was  just  the  ordinary  case  of  a  dispute 
between  two  claimants,  one  of  whom  had 
been  unsuccessful. 

The  Court  found  the  parties  entitled  to 
their  expenses  out  of  the  fund  in  medio, 
and  pronounced  this  interlocutor: — 

"  Refuse  the  appeal ;  affirm  the  inter- 
locutor of  the  Sheriff,  dated  3rd  Feb- 
ruary 1005;  and  decern,  and  remit  to  the 
Sheriff   to    proceed   as   accords:    Find 
the  appellant  Annie  Elmslie  and  the 
responclents  entitled  to  their  expenses 
in    the    appeal    out   of    the   fund    in 
medio"  &c. 
Counsel  for  the  Appellant— Orr,  K.C.— 
A.  M,  Anderson.     Agents— Clark  &  Mac- 
donald,  S.S.C. 

Counsel  for  the  Respondents  —  CuUen, 
K.C. — A.  R.  Brown.  Agents — Ronald  & 
Ritchie,  S.S.C. 


Friday,  November  17. 

FIRST    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow. 

M'LAUGHLAN  v.  THE  CLYDE  VALLEY 
ELECTRICAL  POWER  COMPANY. 

Process— Appeal  for  Jury  Trial — Proof  or 
Jury  TriaX— Trifling  Nature  of  Case— No 
Definite  Injv/riea  Specified. 

In  an  action  of  damages  for  personal 
injuries  alleged  to  have  been  sustained 
tliough  falling  into  an  excavation  on 
the  side  of  a  street  made  by  the  de- 
fenders while  engaged  in  laying  an  elec- 
tric cable,  the  pursuer,  a  miner,  averred 
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that  he  "sustained  very  severe  injiiries: 
Amongst  other  injuries  he  is  suffering 
from  very  severe  bmises  on  the  chest 
and  right  down  the  right  leg.  He  has 
also  sustained  a  severe  nervous  shock. 
He  has  been  confiued  to  bed  as  a  result 
of  his  injuries,  and  has  been  incapaci- 
tated from  carrying  on  his  work." 

The  pursuer  having  appealed  for  jury 
trial,  yield,  in  accordance  with  the  rule 
laid  down  in  Sliarplea  v,  YuiU,  42 
S.L.B.  538,  that  the  case  fell  to  be  re- 
mitted to  the  Sheriff. 
This  was  an  appeal  from  the  Sheriff  Court 
of  Lanarkshire  at  Glasgow  in  an  action  of 
damages  for  personal  injuries  at  the  instance 
of  William  M'Laughlan,  a  miner  residing 
at  31  Drumpark,  Old  Moukland,  against 
the  Clyde  Valley  Electrical  Power  Com- 
pany, 52  Bothwell  Street,  Glasgow. 
The  sum  sued  for  was  £250. 
The  pursuer  averred— "(Cond.  2)  On  or 
about  Thursday  10th  August  1905  the  de- 
fenders were  engaged  laying  an  electric 
cable  in  Shettleston.  In  connection  there- 
with they  had  made  an  excavation  in  the 
north  side  of  Main  Street  there,  a  few 
yards  to  the  east  of  Station  Koad.  Said 
excavation,  which  waa  about  four  feet 
in  depth  and  two  and  a  half  feet  wide, 
was  situated  two  feet  or  thereby  from  the 
footpath  on  the  north  side  of  said  street. 
(Cond.  3)  On  said  date,  al)out  eleven  o'clock 
at  night,  the  pui'suer  was  on  his  way 
home  from  Shettleston  to  Drumpark,  and 
was  in  the  act  of  crossing  from  the  footpath 
on  the  north  side  of  said  street,  in  order  to 
catch  a  triuncar  for  Barrachnie,  when  he 
fell  into  said  excavation.  The  night  was 
dark  at  the  time  and  the  pursuer  did  not 
see  the  excavation,  which  was  uncovered 
and  without  any  guard  rope  or  protection  of 
any  kind.  There  was  no  light  at  the  exca- 
vation, nor  was  there  any  warning  given 

to  the  pursuer  of  its  existence (Cond. 

4)  In  consequence  of  falling  into  said  excava^ 
tion  the  pursuer  sustained  very  severe  in- 
juries. Amongst  other  injuries  ne  is  suffer- 
ing from  very  severe  bruises  on  the  chest 
and  right  down  the  right  leg.  He  has  also 
sustained  a  severe  nervous  shock.  He  has 
been  confined  to  bed  as  a  result  of  bis  in- 
juries, and  has  been  incapacitated  from 
carrying  on  his  work.  The  pursuer  has 
suffered  much  on  account  of  bis  injuries, 
and  it  will  be  a  considerable  time  before 
he  recovers  from  their  effects." 

He  further  averred  that  the  injuries  sus- 
tained by  him  were  entirely  due  to  the  fault 
and  negligence  of  the  defenders  or  their 
servant,  in  respect  that  the  excavation  was 
neither  covered  nor  fenced  nor  lighted; 
that  it  was  the  duty  of  the  defenders  and 
the  usual  course  to  have  had  the  excavation 
securely  fenced  and  properly  lit ;  that  the 
defenders,  though  aware  of  the  dangerous 
condition  of  the  excavation  in  question 
failed  to  take  such  precaution,  and  that 
they  were  therefore  liable. 

The  defenders  denied  that  the  place  was 
not  properly  fenced,  and  averred  that  "  the 
pursuer  s  fall  and  consequent  injuries  (if 
any)  were  entirely  due  to  his  own  fault  and 
recklessness  while  under  the  influence  of 


di'ink.  The  excavation  was  well  lighted 
and  properly  and  sufficiently  fenced  and 
guarded,  a  watchman  also  being  in  atten- 
dance, and  with  the  exercise  of  ordinary 
care  and  precaution  the  accident  could 
easily  have  been  avoided." 

The  Sheriff  -  Substitute  (Ptfb)  having 
allowed  a  proof  the  pursuer  appealed  for 
jury  trial. 

When  the  case  appeared  in  the  Single 
Bills  counsel  for  the  defenders  moved  toe 
Court  to  send  the  case  back  to  the  Sheriff 
in  accordance  with  the  rule  laid  down  in 
Sharpies  v.  YuUl,  May  23,  1905,  42  S.L.R. 
538. 

Argued  for  the  defenders — The  injmies 
alleged  to  have  been  sustained  were  trifling. 
The  pursuer  averred  no  definite  injuries  with 
the  exception  of  an  injury  to  his  leg,  which 
was  not  a  serious  injury.  He  did  not  aver 
how  long  he  had  been  laid  up  or  confined 
to  bed,  or  prevented  from  going  to  his  work. 
The  case  ought  to  be  sent  back  to  the  Sheriff. 

Argfued  for  the  appellant  —  The  mere 
matter  of  amount  was  not  conclusive  — 
Sharpies  v.  YuiU,  cit.  sup.  The  injuries 
sustained  by  the  pursuer  were  similar  to 
those  alleged  in  the  case  of  Sharpies,  and 
in  that  case  an  issue  was  allowed.  The  pur- 
suer had  sustained  "very  severe  bruises" 
and  a  "  severe  nervous  shock." 

£x)BO  President— I  think  on  the  face  of 
it  this  is  so  trumpery  a  case  that  it  ought 
to  be  remitted. 

Lord  Adam,  Lord  M'Lahen,  and  Lord 
EiNNBAR  concurred. 

The  Court  sent  the  case  back  to  the 
Sheriff. 

Counsel  for  Pursuer  and  Appellant— A. 
M.  Hamilton.  Agents — Clark  &  Macdonald, 
S.S.C. 

Counsel  for  Defenders  and  Respondents 
—Home.  Agents— Webster,  Will,  &  Com- 
pany, S.S.C. 


HIGH  OOUKT  OF  JUSTIOIAET. 


Tuesday,  June  27. 

(Before  the  Lord  Justice  -  General,  the 
liord  Justice  -  Clerk,  Lord  Kinuear, 
Lord  Kyllachy,  and  Lord  Eincairney.) 

TODD  V.  MAGOWAN, 

Justiciary  Cases — Jurisdiction — Civil  of 
Criminal  —  Suspension  —  Competency  — 
Sentence  of  Imprisonment  not  Avihorised 
by  Act  Founded  on — Summary  Procedure 
{Scotland)  Act  1864  (27  and  2»  Viet.  eap. 
53),  sec  28. 

Where  the  Court  in  a  suspension  of  » 
conviction  in  a  siunmary  prosecution 
for  a  statutory  penalty  under  which 
the  accused  had  been  sentenced^  to 
imprisonment  for  a  specified  period, 
were  of  opinion  that  under  the  Act 
imposing  the  penalty  it  was  not  com- 
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petent  on  conviction  to  grant  wan-ant 
of  imprisonment  for  a  specified  period, 
held,  that  as  the  jurisdiction  was  civil 
and  not  criminal,  as  defined  by  sec.  28 
of  the  Summary  Procedure  Act  1864, 
suspension   of   the   conviction   in   the 
High  Court  of  Justiciary  was  incom- 
petent. 
Jugticiary    Cases — Summary   Procedure — 
Semtence  —  hnprisonment  —  Summary 
Procedure  Act  1884  (27  aTid  28  Vict.  cap. 
53),  sec.  18  (6)  and  Schedule  K,  6. 

Opinion  that  in  a  summary  prosecu- 
tion for  a  penalty  it  is  not  competent 
to  grant  warrant  of  imprisonment 
for  a  specified  period  in  the  second 
alternative  form  of  vi^arrant  in  Sched- 
ule K,  6,  appended  to  the  Sum- 
mary Procedure  Act  1864,  unless  the 
Act  imposing  the  penalty  expressly 
authorises  such  imprisonment. 

Murray  v.  Jones,  June  17,  1872,  2 
Ck>aper  ^4,  disapproved. 
Justiciary  Cases  —  Jurisdiction  —  Revieic 
—  Revenue  Prosecution  —  Suspension  — 
Oppression — Mefxisal  of  AdAoumvient — 
Excise  Management  Act  ItSH  (7  and  8 
Geo.  IV,  cap.  53),  sec.  79. 

A  person  who  had  been  convicted 
and  sentenced  in  an  Ezchec^uer  prosecu- 
tion b^  a  Court  of  Justices  without 
appealing  to  Quarter  Sessions  brought 
a  suspension,  inter  alia,  upon  the  ground 
that  be  had  been  oppressively  refused 
an  adjournment  and  convicted  in  ab- 
sence. Opinion  that  the  suspension 
was  incompetent. 

Cirvumsiances  in  which  observed 
that  the  Justices  ought  to  have 
granted  an  adjournment. 
The  Passage  Vessels  Licences  Act  1828  (9 
Geo.  IV,  cap.  47)  enacts— Sec.  3 — "  If  any 
person  shall  retail  or  sell  on  board  any 
packet,  boat,  or  other  vessel  employed  for 
the  carriage  or  conveyance  ofpassengers 
from  one  part  of  the  United  Kingdom  to 
another  part  thereof,  any  foreign  wine, 
strong  beer,  cyder,  perry,  spirituous  liquors, 
or  tobacco,  without  having  taken  out  such 
licence  as  is  by  this  Act  required,  every 
such  person  shall  for  every  such  offence 
incur  and  be  liable  to  a  penalty  of  ten 
pounds." 

The  Passenger  Vessels  Licences  Amend- 
ment (Scotlaad)  Act  1882  (45  and  46  Vict. 
cap.  66),  which  enacts  that  licences  for  the 
sale  by  retail  of  intoxicating  liquors  on 
board  vessels  employed  for  the  carriage 
of  passengers  from  one  parif  of  Scotland 
to  another,  or  going  from  and  returning 
to  the  same  place  in  Scotland  on  the  same 
day,  may  be  indorsed  with  a  condition  that 
no  intoxicating  liquor  shall  be  sold  on 
board  such  vessels  during  any  voyage 
commenced  and  terminated  on  the  same 
Sunday,  enacts — Sec.  2— "If  any  person 
holding  a  licence  having  such  a  condition 
as  aforesaid  indorsed  thereon  shall  sell  .  .  . 
or  shall  permit  to  be  add  .  .  ,  any  in- 
toxicating liquor  on  a  Sunday  on  board 
any  such  vessel  in  contravention  of  the 
said  condition,  such  contravention  shall 
be  deemed  and  taken  to  be  a  retailing  or 


selling  intoxicating  liquors  without  having 
taken  out  a  licence,  and  such  person  shall 
be  guilty  of  an  offence  within  uie  meaning 
of  the  third  section  of  the  first  recited  Act 
(9  Geo.  IV,  cap.  47),  and  shall  be  liable  to 
the  penalties  therein  provided." 

The  Excise  Management  Act  1827  (7  and  8 
Geo.  IV,  cap.  53),  enacts — Sec.  79— "No  writ 
of  certiorari  or  other  writ  or  process  shall 
be  issued  at  the  suit  of  any  defendant  out 
of  any  of  His  Majesty's  Courts  of  Record 
in  England,  Scotland,  or  Ireland,  nor  shall 
any  bill  of  suspension,  advocation,  or  reduc- 
tion be  passed,  nor  shall  any  letter  or  letters 
of  suspeusion,  advocation,  or  reduction,  or 
any  other  proceeding,  be  issued  out  of  the 
Court  of  Session  or  Court  of  Justiciary  in 
Scotland  to  supersede,  sist,  stay,  remove, 
or  in  anywise  affect  any  information  or 
judicial  proceeding  before  the  Commis- 
sioners of  Excise  ...  or  before  any  justice 
or  justices  of  the  peace  in  the  United  King- 
dom in  pursuance  of  this  Act  or  any  other 
Act  or  Acts  of  Parliament  relating  to  the 
revenue  of  Excise  or  any  judgment  there- 
upon." 

The  Summary  Procedure  (Scotland)  Act 
1864  (27  and  28  Vict.  cap.  53),  enacts— Sec. 
18 — "In  cases  of  conviction  or  judgment 
against  the  respondent  in  prosecutions 
and  proceedings  under  this  Act,  the 
sentence  of  the  court .  may  be  in  one 
or  other  of  the  forms  contained  in  the 
Schedule  K  to  this  Act  annexed,  or  as 
nearly  as  may  be  in  such  form,  according  to 
the  nature  and  circumstances  of  the  com- 
plaint, viz.  ...  (6)  In  complaints  for  the 
contravention  of  any  Act  of  Parliament 
under  which  the  accused  is  or  shall  be 
liable  to  a  penalty,  and  where  no  special 
provision  is  made  for  the  recovery  thereof, 
or  for  the  substitution  of  a  term  of  im- 
prisonment in  default  of  payment,  and 
also  in  all  cases  where,  under  the  authority 
of  any  Act  of  Parliament,  such  penalty  is 
or  shall  be  recoverable  by  action,  civil  pro- 
cess, or  diligence,  the  judgment  of  the 
court  shall  authorise  execution  by  arrest- 
ment, poinding  and  sale,  and  imprisonment 
(unless  recovery  by  imprisonment  is  ex- 
cluded by  the  terms  of  the  Act},  and  may 
be  in  the  form  No.  6  in  the  said  schedule ; 
and  the  warrant  of  imprisonment  to  be 
granted  in  pursuance  of  any  such  judgment 
may  be  in  the  said  form  No.  6,  and  shall 
authorise  the  detention  of  the  respondent 
until  liberated  in  due  course  of  law,  and  in 
all  cases  where,  under  the  authority  of  any 
Act  of  Parliament,  such  penalty  is  or  shall 
be  declared  to  be  recoverable  by  arrest- 
ment, poinding  or  distress  and  sale,  or 
imprisonment,  or  by  any  combination  of 
those  forms  of  dihgence  other  than  as 
above  provided  for,  the  judgment  of  the 
Court  may  be  expressed  m  the  said  form 
No.  6,  so  far  as  applicable,  and  no  warrant 
of  imprisonment  shall  be  issued  upon  a 
judgment  in  such  form  until  after  the 
period  allowed  for  execution  by  arrestment 
or  poinding,  except  in  the  event  mentioned 
in  the  said  form  No.  6." 

Schedule  K  (6) — Judgment  for  a  Penalty 
Recoverable  bylMigence — (after  form  of  con- 
viction and  sentence  and  form  of  waixant  for 
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imprisonment  upon  officer's  report)  "\lf  at 
the  hearing  it  shnll  appear  that  the  issuing 
of  a  warruiii  of  arrestment,  poinding,  and 
sale  wotUd  be  inexpedient,  then,  in  place  of 
the  toarrant  annexed  to  the  jridgment  in 
the  preceding  form,  say:  And  in  respect  it 
is  inexpedient  to  issue  a  wan-ant  of  poind- 
ing and  sale  [or  of  arrestment,  poinding,  and 
sale],  ordain  instant  execution  by  imprison- 
ment, and  grant  warrant  to  officers  of  court 
to  apprehend  the  said  J  K,  and  convey  him 
to  the  prison  of  ,  and  to  the  keeper 

thereof  to  receive  and  detain  him  for  the 
period  of  from  the  date  of  his  im- 

prisonment, unless  the  said  penalty  and 
expenses  shall  be  sooner  paid.]  [This  form 
only  to  be  used  where  the  Acts  founded  on 
authorise  imprisonment  for  a  specified 
period.]" 

Section  28  ...  "In  all  proceedings  by 
way  of  complaint  instituted  in  Scotland,  in 
virtue  of  any  such  statutes  as  are  herein- 
before mentioned,  the  jurisdiction  shall  be- 
deemed  and  taken  to  be  of  a  criminal  nature 
where,  in  pursuance  of  a  conviction  or  judg- 
ment upon  such  complaint,  or  as  part  of 
such  conviction  or  judgment,  the  court 
shall  be  required  or  shall  be  authorised 
to  pronounce  sentence  of  imprisonment 
against  the  respondent,  or  shall  be  autho- 
rised or  required  in  case  of  default  of 
payment  or  recovery  of  a  penalty  or  ex- 
penses, or  in  case  of  disobedience  to  their 
order,  to  grant  warrant  for  the  imprison- 
ment of  the  respondent  for  a  period  limited 
to  a  certain  time,  at  the  expiration  of  which 
he  shall  be  entitled  to  liberation;  and  in  all 
other  proceedings  instituted  by  way  of  com- 
plaint, under  the  authority  of  any  Act  of 
Parliament,  the  jurisdiction  shall  be  held  to 
be  civil.  .  .  ." 

James  Magowan,  Officer  of  Inland  Re- 
venue at  Brechin,  brought  a  complaint 
under  the  Summary  Jurisdiction  (Scotland) 
Acts,  in  the  Justice  of  Peace  Court  at  Mon- 
trose, against  John  Todd,  master  of  the 
vessel  "Thistle"  of  Dundee. 

The  complaint  set  forth  that  a  licence 
for  the  retail  of  intoxicating  liquors  on 
board  the  "Thistle,"  for  the  period  from 
8th  April  1904  to  31st  March  1905,  had  been 
issued  to  Todd  in  terms  of  the  Acts  0  Geo. 
IV,  cap.  47,  4  and  5  Will.  IV,  cap.  75,  and 
43  and  44  Vict.  cap.  20 ;  that  on  this  licence 
a  condition  was  indorsed  against  the  sale 
of  intoxicating  liquors  on  Sunday  in 
terms  of  the  Passenger  Vessels  Licences 
Amendmen  t  (Scotland)  Act  1882 ;  th  at  Todd, 
holding  a  licence  having  such  a  condition 
indorsed  thereon,  had  been  guilty  of  an 
offence  within  the  meaning  of  the  3rd  sec- 
tion of  the  Act  9  Geo.  IV,  cap.  47  (the  Pas- 
sage Vessels  Licences  Act  18^),  as  amended 
by  the  Passenger  Vessels  Licences  Amend- 
ment (Scotland)  Act  1882  (45  and  46  Vict, 
cap.  66),  in  so  far  a»  on  board  said  vessel 
during  a  voyage  from  and  to  Montrose, 
commenced  and  terminated  on  Sunday  7th 
August  1904,  he  did  sell  certain  intoxicating 
lic^uors  libelled  to  a  passenger  on  board 
said  vessel;  and  that  for  such  offence  he 
was  liable  to  forfeit  the  penalty  of  £10 
provided  by  the  3rd  section  of  the  Act  9 
Geo.  IV,  cap.  47. 


On  22nd  September  1904,  the  Justices  hav- 
ing heard  the  case  in  absence  of  the  accused, 
pronounced  the  following  conviction  and 
sentence — "At  Montrose,  the  22nd  day  of 
September  in  the  year  1904,  the  Justices, 
in  respect  of  the  evidence  adduced,  convict 
the  said  John  Todd  of  the  contravention 
charged,  and  therefore  adjudge  him  to  for- 
feit and  pay  the  sum  of  £10  sterling  of  pen- 
alty ;  and  in  respect  it  is  inexpedient  to 
issue  a  warrant  01  poinding  and  sale,  ordain 
execution  by  imprisonment  after  the  lapse 
of  three  days  from  this  date;  and  g^rant 
warrant  to  Officers  of  Court  to  apprehend 
the  said  John  Todd  and  convey  him  to  the 
prison  of  Montrose,  and  to  the  keeperthereof 
to  receive  and  detain  him  for  the  period  of 
one  month  from  the  date  of  his  imprison- 
ment, imless  the  said  penalty  shall  be  sooner 
paid." 

Todd  without  appealing  to  Quarter 
Sessions  brought  a  suspension  in  the  High 
Court  of  Justiciary. 

The  complainer  in  the  suspension  averred 
—"(Stat.  3)  As  "  the  owner  of  the  "Thistle" 
"haid  arranged  .  .  .  that  the  'Thistle'  should 
be  employed  at  the  visit  of  the  Channel 
Fleet  m  the  Tyne,  it  was  absolutely  neces- 
sary for  the  complainer  and  his  crew  to 
leave  Dundee  on  the  21st  September  to  per- 
mit of  the  '  Thistle '  being  inspected  by  the 
Board  of  Trade  for  the  necessary  certificate. 
It  was  accordingly  impossible  for  the  com- 
plainer to  attend  the  calling  of  the  com- 
plaint in  the  J.  P.  Court  at  Montrose  on  the 
22nd,  and  he  instructed  his  agents  to  explain 
to  the  Court  that  he  denied  the  charge  and 
to  move  for  an  adjournment.  The  com- 
plainer's  agents  thereaf  tersaw  Mr  Ferguson, 
collector  of  Inland  Revenue,  Dundee,  who 
had  granted  the|complainer's,  certificate  and 
explained  the  position  of  the  complainer, 
and  Mr  Ferguson  said  that  he  was  agreeable 
so  far  as  he  was  concerned  to  the  adjourn- 
ment being  granted.  .  .  .  (Stat.  4)  The 
complaint  was  called  in  Court  on  the  22nd, 
and  the  complainer's  agent  "moved  on 
the  complainer  s  behalf  for  an  adjournment^ 
and  explained  the  complainer's  position  and 
the  power  which  the  Court  had,  under  the 
Summary  Jurisdiction  Acts,  of  granting  an 
adjournment,  but  the  Court,  who  consisted 
of  Messrs  J.  William  Japp,  Robert  J.  Lyle, 
W.  F.  Melvin,  and  Jaines  Allan,  without 
consulting  their  clerk,  refused  the  motion 
and  insisted  on  the  trial  proceeding.  .  .  ." 

The  complainer  pleaded,  inter  alta — "The 
said  pretended  conviction  ought  to  be  sus- 
pended in  respect—  ...  2.  'fiie  refusal  of 
the  complainer's  motion  for  adjournment 
was  oppressive  and  illegal.  ...  4.  The  con- 
viction is  irregular  and  incompetent." 

The  respondent  objected  to  the  compet- 
ency of  the  suspension. 

Argued  for  the  i-espondent — On  Compet- 
ency.—Suspension  in  the  High  Court  of  Jus- 
ticiary was  not  competent  in  such  a  case  as 
the  present,  which  was  an  Exchequer  pro- 
secution— Excise  Management  Act  182r7  (7 
and  8  Geo.  IV,  cap.  63),  sec.  79 ;  Evans  v. 
M'Loughlan,  February  19, 1861,  4  Macq.  89; 
Mackenzie  v.  Martin,  January  26,  IWl,  2 
Wh.  588,  18  R.  (J.C.)  16,  28  S.L.R.  831,  and 
cases  there  cited ;    Young  v.   Totonshend, 
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November  24,  1856,  2  Irv.  525;  Lazenby  v. 
M'AHhwr,  November  9,  1874,  3  Coup.  23. 
2  R.  (J.C.)  6,  On  the  Merits.— (1)  It  was 
no  doubt  true  that  the  Passage  Vessels 
Licences  Act  1828  did  not  itself  authorise 
imprisonment,  but  reading  together  the 
Excise  Management  Act  1827  (7  and  8 
Geo.  IV,  cap.  53),  sees.  3,  28,  88,  and  90. 
the  Customs  and  Inland  Revenue  Act  1888 
(51  and  52  Vict.  cap.  8),  sec.  8,  and  the 
Summary  Jurisdiction  (Scotland)  Act  1881 
(44  and  46  Vict.  cap.  .SS),  sec.  11  (which 
applied  the  Summary  Jurisdiction  Acts  to 
Revenue  prosecutions),  and  sec.  6  (b),  and 
the  Summary  Procedure  (Scotland)  Act 
1864  (27  and  28  Vict.  cap.  53),  sees.  18  and 
19,  the  sentence  pronounced  here  was  quite 
competent.  fThe  Lord  Jubtick-Genekal 
referred  to  Murray  v.  Jonea,  June  17,  1872, 
2  Coup.  284.]  That  case  was  directly  in 
point  in  the  respondent's  favour.  (2)  The 
granting  or  refusing  of  an  adjournment 
was  a  matter  entirely  within  the  discretion 
of  the  Justices. 

Argued  for  the  complainer — On  Compet- 
ency.— Notwithstanding  the  provisions  of 
the  Elxcise  Management  Act  1827,  sec.  79, 
snspension  was  competent  in  this  case, 
because  what  was  complained  of  here  was 
(1)  that  the  sentence  w^as  wholly  ultra  vires, 
bein^  a  sentence  of  imprisonment  for  a 
specified  period,  where  the  Act  founded  on 
Old  not  authorise  such  a  sentence,  and  (2) 
oppression  in  the  refusal  of  an  adjourn- 
ment under  the  circumstances — Simpson  v. 
Board  of  Trade,  February  3, 1892,  3  Wh.  167, 
19  R.  (j;C.)  86,  29  S.L.R.  608 ;  Moncreiff  on 
Review  in  Criminal  Cases,  283-286,  and 
authorities  there  cited ;  Schulee  v.  Steele, 
March  20,  1890,  2  "Wh.  449,  17  R.  (J.C.)  47, 
27  S.L.R.  350;  M'Keneie  v.  M'Phee,  Janu- 
ary 28,  1889,  2  Wh.  188,  16  R.  (J.C.)  53,  26 
S.L.R.  272.  The  case  of  Mackenzie  v.  Mar- 
tin,eU.  sup. ,  did  not  turn  upon  a  general  rule 
bntapon  the  circumstances  of  that  case.  On 
the  Merits. — ^The  refusal  of  an  adjournment 
under  the  circumstances  averred  by  the 
complainer  amounted  to  oppression.  The 
Passage  Vessels  Licences  Act  1828,  section  3, 
which  'was  the  enactment  imposing  the 
penalty  here  sought  to  be  recovered,  did 
not  authorise  imprisonment  for  a  specified 
period.  Therefore  the  second  alternative 
form  of  warrant  for  imprisonment  in 
Schedule  K,  6,  of  the  Summary  Procedure 
Act  1864  could  not  competentlyoe  used.  A 
sentence  of  imprisonment  for  a  specified 
period  had  been  imposed  upon  the  com- 
plainer without  any  statutorv  authority 
for  such  a  sentence.  Section  3  of  the  Act 
of  1828  simply  authorised  recovery  of  a 
penaltyof  £lOas  a  debt.  The  effect  of  that 
section  read  along  with  the  Excise  Man- 
agement Act  18?/,  sec.  90,  the  Debtors 
(Smtland)  Act  1880  (43  and  44  Vict.  cap.  31), 
sec.  4,  and  the  Summary  Jurisdiction  (Scot- 
land) Act  1881,  sees.  0,  8,  and  11,  was  that 
this  penalty  was  recoverable  as  a  debt,  with 
imprisonment  as  a  civil  debtor.  The  only 
warrant  of  imprisonment  competent  was  a 
warrant  of  imprisonment  in  default  of 
recovery  of  sufficient  goods.  What  should 
have  been  done  ■was  to  grant  warrant  for 
diligence  by  poinding  and  sale,  &c.,  and 


imprisonment   in  default  of  recovery  by 
poinding,  &c. 

At  advising — 

Lord  JuencB-GKNKRAX, — This  is  a  sus- 
pension at  the  instance  of  John  Todd,  cap- 
tain of  the  vessel  named  the  "Thistle," 
against  a  conviction  for  a  contravention  of 
the  conditions  of  a  licence  certificate  granted 
to  him  under  certain  Acts,  the  contraven- 
tion being  that  upon  the  steamer  which 
was  making  a  coast  voyage  on  a  Sunday 
spirits  were  sold.  The  complaint  was  sei-ved 
upon  the  suspender,  and  for  perfectly  good 
reasons  he  was  not  able  to  be  present  at  the 
date  which  was  originally  fixed  for  the  trial. 
He  communicated  with  the  prosecutor  upon 
that  matter,  and  was  led  to  understand 
that  there  would  be  a  postponement  of  the 
inquiry.  But  the  postponement  was,  as 
matter  of  fact,  not  granted,  and  he  was 
convicted  without  an  opportunity  of  being 
heard  in  his  own  defence.  I  cannot  disguise 
from  myself  that  I  think  that  was  a  some- 
what hard  measure  upon  this  person  in  re- 
spectable circumstances  at  the  time.  He 
had  perfectly  good  reasons  connected  with 
official  business  for  being  away,  and  I  think 
this  postponement  ought  to  have  been 
granted.  But  I  am  not  of  opinion  that 
upon  that  ground  we  should  nave  inter- 
fered with  the  conviction,  because  this  is 
an  Exchequer  prosecution,  and  there  are, 
as  your  Lordships  are  aware,  and  as  was 
pleaded  in  the  suspension,  very  minute  pro- 
visions as  to  appeals  under  Exchequer  pro- 
secutions which  in  a  matter  of  this  sort  I 
think  ought  to  have  been  taken  advantage 
of  if  the  point  w  ere  to  be  raised,  and  there- 
fore on  the  question  raised  there  I  do  not 
think  the  conviction  could  be  disturbed. 

But  there  is  another  obiection  of  a  more 
formidable  nature  which  arises  on  the 
sentence.  The  conviction  is  g^ven  in  the 
print,  and  it  is  in  these  terms — "The 
Justices,  in  respect  of  the  evidence  adduced, 
convict  the  said  John  Todd  of  the  contra- 
vention charged,  and  therefore  adjudge 
him  to  forfeit  and  pay  the  sum  of  £10 
sterling  of  penalty;  and  in  respect  it  is 
inexpedient  to  issue  a  warrant  of  poinding 
and  sale,  ordain  execution  by  imprison- 
ment after  the  lapse  of  three  days  from 
this  date,  and  grant  warrant  to  Officers  of 
Court  to  apprehend  the  said  John  Todd 
and  convey  nim  to  the  prison  of  Montrose, 
and  to  the  keeper  thereof  to  receive  and 
detain  him  for  the  period  of  one  month 
from  the  date  of  his  impi'isonment,  unless 
the  said  penalty  shall  be  sooner  paid." 
Now,  the  section  of  the  statute  under 
which  the  conviction  is  sought  is  the  third 
section  of  the  Act  9  Geo.  IV.  cap.  47,  applied 
to  the  particular  case  by  certain  other 
sections  of  other  statutes  which  are  set 
forth  in  the  complaint,  and  which  I  need 
not  specify,  because  they  are  only  sections 
of  application.  The  point  is  that  the 
section  which  creates  the  offence  and 
provides  for  the  penalty  of  £10  does  not 
authorise  any  imprisonment,  and  does  not 
provide  anv  method  for  recovering  the 
penalty.  Accordingly,  when  we  turn  to 
the  Summary  Procedure  Act  of  1864,  under 
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which  these  proceedings  are  brought,  the 
section  which  deals  with  these  matters  is 
section  18,  and  there  are  various  sub-sec- 
tions. I  do  not  read  the  earlier  sub-sec- 
tions because  your  Lordships  are  familiar 
with  them,  but  it  is  sufficient  to  say  that 
they  provide  for  a  variety  of  cases  which 
are  not  this.  And  then  we  come  to  sub- 
section 8,  and  the  beginning  of  sub-section 
6  is  this — "In  complaints  lor  the  contra- 
vention of  any  Act  of  Parliament,  under 
which  the  accused  is  or  shall  be  liable  to  a 
penalty,  and  where  no  special  provision  is 
made  for  the  recovery  thereof,  or  for  the 
substitution  of  a  term  of  imprisonment  in 
default  of  payment."  Now  that  is  the  case 
on  hand.  Then  the  section  goes  on  to  say — 
"The  judgment  of  the  Court  shall  authorise 
execution  by  arrestment,  poinding  and 
sale,  and  imprisonment  (unless  recovery 
by  imprisonment  is  excluded  by  the 
terms  of  the  Act),  and  may  be  in  the 
form  No.  6  in  the  said  schedule,"  (namely 
Schedule  K)  and  I  ask  your  Lordships'  par- 
ticular attention  to  these  words — "  and  the 
warrant  of  imprisonment  to  be  granted  in 
pursuance  of  any  such  judgment  may  be  in 
the  said  form  No.  6,  and  shall  authorise  the 
detention  of  the  respondent  until  liberated 
in  due  course  of  law.  I  need  scarcely  poin  t 
out  to  your  Lordships  that  here  there  is  no 
authorised  detention  until  liberated  in 
course  of  law,  but,  on  the  contrary,  there 
is  a  specified  term  of  imprisonment.  The 
prosecutor  has  been  probably,  I  think, 
misled  here  by  the  construction  of  Schedule 
K  in  regard  to  No.  6,  and  also  by  a  judg- 
ment which  I  shall  have  occasion  to  com- 
ment on  in  a  moment.  Ooing  back  to  form 
No.  6 — that  is  the  authorised  form — form 
No.  6  provides  for  the  penalty  and  for  the 
authorisation  of  poinding,  and  then  there 
is  a  warrant  of  imprisonment  to  be  granted 
to  the  Officers  of  Court  on  their  seeing  that 
the  penalty  has  not  been  recovered  under 
the  arrestment  and  poinding.  And  that  is 
an  echo  of  what  the  statute  said,  viz. — 
authorising  the  detention  of  the  respon- 
dent until  liberated  in  due  course  of  law; 
because  the  form  is  "grants  warrant  to 
(MBcers  of  Court  to  apprehend  the  said 
J.K.,  and  convey  him  to  the  prison  of 
,  and  to  the  keeper  thereof  to  receive 
and  detain  him  until  liberated  in  due 
course  of  law."  Then  there  is  an  asterisk 
appended  to  that  form  of  the  schedule 
which  is,  "  If  at  the  hearing  it  shall  appear 
that  the  issuing  of  a  warrant  of  arrestment, 
poinding,  and  sale  would  be  inexpedient, 
then,  in  place  of  the  warrant  annexed  to 
the  judgment  in  the  preceding  form,  say." 
And  then  comes  the  warrant  which  is 
incorporated  in  the  sentence  in  this  case, 
but  tnere  is  an  addendum  at  the  end  of  it — 
"TTiis  form  only  to  be  used  where  the  Acts 
founded  on  authorise  imprisonment  for  a 
specified  period."  Now  or  course  it  is  quite 
clear  that  the  Act  here  founded  on  does 
not  authorise  imprisonment  for  a  specified 
period,  and  accordingly  I  should  have 
thought  that  perfectly  clear  had  it  not 
been  for  the  judgment  in  Murray  v.  Jones, 
which  is  reported  in  2  Couper,  p.  284,  in 
which  the  late  Lord  Moncreiff  in  giving  the 


leading  judgment  of  the  Court  held  that 
"authorise  was  equivalent  to  "did  not 
exclude."  Of  course  we  are  in  a  position, 
having  sat  here  as  a  larger  Bench,  to 
review  that  judgment,  and  I  am  bound  to 
say  I  do  not  think  it  can  be  supported. 
Doubts  are  thrown  on  it  in  a  text  book 
written  by  Lord  Moncrei£F,  now  no  longer 
with  us  on  the  Bench,  and  I  think  the  doubta 
there  expressed  are  well  founded.  After 
one  reads  the  judgment  of  the  late  Laid 
Moncreiff  in  Murray  v.  Jonea  it  is  perfectly 
clear — for  his  Lordship  so  expresses  it— that 
he  came  to  the  conclusion  he  did  because  he 
thought  that  if  you  read  the  word  "  autho- 
rise in  its  natural  sense,  then  there  would 
be  no  prosecution  under  sub-section  6  to 
which  the  form  with  the  asterisk  could 
apply.  In  coming  to  that  conclusion  1 
tninK  his  Lordship  omitted  for  the  moment 
to  read  the  latter  portion  of  sub-section  8. 
If  the  form  of  sub-section  6  was  limited  to 
the  portion  I  have  read,  that  proposition 
would  be  true ;  but  sub-section  6  not  only 
deals  with  a  case  such  as  this  where  there 
is  no  special  provision  made  for  the  recovery 
of  the  penalty  or  substitution  of  imprison- 
ment, out  it  also  goes  on  to  deal  with 
cases— I  am  now  reading  the  concluding 
portion  of  sub-section  o — "In  all  cases 
where,  under  the  authority  of  any  Act 
of  Parliament,  such  penalty  is  or  shall  be 
declared  to  be  recoverable  by  arrestment, 
poinding  or  disti-ess  and  sale,  or  imprison- 
ment, or  by  any  combination  of  those 
forms  of  diligence  other  than  as  above  pro- 
vided for,  the  judgment  of  the  Court  may 
be  expressed  in  the  said  form  No.  6  so  far 
as  applicable ;  and  no  waiTant  of  imprison- 
ment shall  be  issued  after  a  judgment  in 
such  form  until  after  the  period  allowed  for 
execution  by  arrestment  or  poinding  ex- 
cept in  the  event  mentioned  in  the  said 
form  No.  6."  So  that  it  is  quite  clear  that 
what  I  might  call  the  latter  or  alternative 
portion  of  the  schedule  of  the  form  No.  8  is 
really  applicable  and  useful  to  the  con- 
cluding portion  of  sub-section  6  and  not  to 
the  first  portion  at  all.  That  being  so,  it 
seems  to  me  that  this  conviction  is  clearly 
bad. 

But  while  I  think  that,  at  the  same  time 
it  has  a  somewhat  peculiar  result,  w^hich  is 
this,  that  if  you  turn  to  sec.  28  of  the 
Summary  Procedure  Act  it  seems  to  me 
to  be  perfectly  clear  that  having  arrived 
at  the  view  that  I  have  done  on  the  convic- 
tion, the  complainer  here  has  mistaken  the 
Court  for  his  remedy.  Under  sec.  28  it  is 
perfectly  clear  that  this  conviction  ought 
to  have  been  attacked  by  civil  suspension, 
because  the  criterion  under  sec.  28  which 
determines  civil  and  criminal  review  goes 
not  according  to  what  is  done  but  accord- 
ing to  what  ought  to  be  done  or  can  be 
done  by  the  magistrate;  and,  considering 
as  I  have  done  what  ought  and  could  be 
done  under  this  section,  I  am  at  once  led  to 
the  conclusion  that  the  suspension  here  is 
civil. 

The  result  of  course  would  be  that  I  do 
not  think  this  Court  has  jurisdiction  to 
quash  the  conviction,  but  as  at  the  same 
time  I  think  the  conviction  undoubtedly 
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bad,  and  as  sitting  in  another  Ck>urt  I 
would  be  prepared  to  suspend  the  convic- 
tion to-morrow,  I  put  it  to  the  Solicitor- 
General,  as  the  Court  has  held  so  strongly 
as  to  this  person  not  having  a  chance  to- 
defend  himself,  whether  he  would  not 
undertake  to  recommend  the  Crown  to 
repay  the  line  and  make  a  moderate  award 
of  expenses. 

Lord  JiT8ncE-Ci.EaiK  —  Your  Lordship 
has  expressed  the  view  I  entertain  most 
fully,  and  I  have  nothing  to  add. 

Lord  Kinnbar— I  agree. 

Lord  KTLtACHT— I  entirely  agree. 

Lord  Kincairnbt— And  I  agree. 

The  Court  refused  the  suspension. 

Counsel  for  the  Complainer — T.  B.  Mori- 
son.    Agents — Elder  &  Aikman,  W.S. 

Counsel  for  the  Respondent — Solicitor- 
General  (Salvesen,  K.Cf.) — Young.  Agent 
—Solicitor  of  Inland  Revenue. 


OOUBT   OF  SESSION 


Wednesday,  October  25. 

FIRST    DIVISION. 

[Lord  Ardwall,  Ordinary. 

KENNEDY  v.  THE  GLASGOW  AND 

SOT7TH  WESTERN  RAILWAY 

COMPANY. 

BaUioay —  Agreement — Siding—Agreement 
"to  liairUain  and  Uphold  in  Full 
Bfficueney  " — Qxietiioin  whether  Obliga- 
tion Confined  to  Structural  Mainten- 
ance^ siding  or  whether  it  Extended  to 
the  Working  of  the  Siding  as  well. 

By  agreements  dated  in  1858  and  1878 
between  A  (the  proprietor  of  an  estate) 
and  a  railway  company,  the  company 
undertook  "  to  maintain  and  uphold  in 
full  efficiency  in  all  time  coming"  a 
siding  of  the  said  railway  for  the  accom- 
modation of  A  and  his  tenants. 

In  1905  A  raised  the  present  action 
against  the  company  for  decree  (1)  that 
they  were  bound  to  accept  delivery  at 
the  said  sidinK  of  all  parcels,  goods, 
merchandise,  &c.,  duly  tendered  by 
him  or  his  tenants,  and  (2)  that  they 
were  bound  to  do  evervthing  necessary 
to  maintain  and  uphold  the  said  siding 
in  full  efficiency,  and  in  particular  to 
supply  a  sufficient  staff  of  servants, 
plant,  machinery,  waggons  (including 
a  "sundries"  waggon  when  requii-ed),  as 
well  as  a  crane,  for  use  at  the  said 
siding. 

Held  that  the  agreement  referred 
only  to  the  structural  maintenance 
of  the  siding  and  works  connected 
therewith  (which  were  not  alleged  to 
be  inefQcient),  and  did  not  extend  to 
the  working  of  the  siding  or  to  ques- 


tions as  to   facilities  for   traffic,  and 
action  ditmisaed. 

Opinion  (per  Lord  President)  that 
such  an  agreement  could  not  be  expis- 
cated  by  contemporanea  expositio. 

Lytton  V.   Greed  Northern    Railway 

Company  (1856),  2  K.  &  J.  304,  folUnoed. 

BaUtoay — Jurisdiction— Court  or  Railway 

Commissioners — Siding — Agreement  "to 

Uphold  and  Maintaintn  Full  Efficiency" 

— Construction  of  Agreement. 

Held  that  the  question  whether  a 
siding  was  or  was  not  being  maintained 
in  full  efficiency  in  the  sense  of  an 
agreement  was  one  of  construction  of 
the  agreement,  and  so  within  the  juris- 
diction of  the  Court  of  Session. 

Opinions  that  questions  of  proper 
railway  facilities  were  not  for  the  Court 
but  for  the  Railway  Commissioners.  ' 
This  was  an  action  at  the  instance  of  John 
Campbell  Kennedy  of  Dunure,  proprietor 
of  the  estate  of  Dunure,  Girvanmains,  and 
others,  in  the  county  of  Ayr,  against  the 
Glasgow  and  South- Western  Railway  Com- 
pany. 

The  pursuer  averred  that  in  connection 
with  the  construction  of  the  Maybole  and 
Girvan  Railway  a  minute  of  agreement 
was 'entered  into  between  the  Uien  pro- 
prietor of  the  said  estate  on  the  one  hand 
and  the  Maybole  and  Girvan  Railway  Com- 
pany on  the  other,  by  which  it  was,  inter 
oZta,  provided  that  the  company  should 
naake  and  maintain  in  full  efficiency  a 
siding  of  the  said  railway  for  the  accom- 
modation of  the  proprietor  of  Girvanmains 
and  his  tenants. 

By  a  further  agreement,  dated  2nd  and 
4th  February  18TO,  between  the  defenders 
(who  by  that  time  represented  the  said 
.  Maybole  and  Girvan  Railway  Company) 
and  the  said  proprietor,  the  defenders 
acquired  additional  land,  and  agreed  to 
fulnl  the  obligation  in  his  favour,  as  fol- 
lows:— "The  company  agree  and  bind  them- 
selves to  continue  to  maintain  and  uphold 
in  full  efficiency  in  all  time  coming  the 
foresaid  existing  siding  (i.e.,  the  Bridge- 
mill  siding),  with  a  suitable  and  convenient 
access  thereto  from  the  Kirkoswald  turn- 
pike road,  but  with  power  to  them,  if  they 
see  fit,  to  deviate  the  said  siding  and  access, 
but  so  that  the  deviated  access  shall  join 
the  said  Kirkoswald  turnpike  road  at  the 
point  where  the  present  access  joins  that 
road,  and  that  for  the  accommodation  of 
the  proprietor  of  the  estate  of  Girvan- 
mains and  bis  tenants,  and  also  the  public, 
if  and  when  the  company  so  incline. 

The  pursuer  further  averred  that  in  1873 
the  proprietor  of  Dunure  raised  a  question 
with  the  defenders  as  to  their  not  main- 
taining the  said  siding  for  his  tenants  in 
the  sense  of  the  first  agreement,  that  ulti- 
mately it  was  agreed  that  the  siding  should 
be  worked  by  the  defenders,  and  that  it 
should  be  available  for  the  carriage  of 
merchandise,  parcels,  goods,  produce,  mine- 
rals, and  stock  belonging  to  the  proprietor 
and  his  tenants ;  that  thereafter  matters 
worked  smoothly  between  them  until  a 
new  stationmaster  was  appointed  to  Girvan 
station,    who    declined    to    receive    small 
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parcels  of  goods  from  the  pursuer's  tenants, 
and  threatened  to  charge  extra  rates  for 
their  carriage ;  that  since  then  the  defenders 
had  declined  to  furnish  a  sundries  waggon 
for  the  despatch  of  goods,  or  to  accept 
receipt  at  the  siding  of  small  parcels  of 
goods  duly  tendered  for  consignation  except 
upon  payment  of  prohibitive  rates,  and  that 
they  refused  to  supply  a  crane  for  use  at 
the  siding. 

The  pursuer  further  averred — "  (Cond.  6) 
In  order  to  maintain  the  said  siding  in  full 
efiSciency  in  the  sense  of  said  agreement, 
and  in  accordance  with  the  practice  follow- 
ing upon  it  which  prevailed  between  the 
pursuer  and  defenders  prior  to  1902,  it  is 
necessary  that  a  sundries  waggon  should 
be  made  available  at  least  once  daily  for 
the  purposes  of  the  traffic  in  small  consign- 
ments of  merchandise.  A  crane  for  use 
in  connection  with  heavy  traffic  is  also 
essential.  Contrary  to  the  said  agreement 
the  defenders  leave  the  siding  between  the 
hours  of  8  and  9  a.m.  and  1  and  2  p.m.  with- 
out anyone  present  during  these  hours  for 
the  receipt  and  despatch  of  traffic,  and  this 
has  occasioned  considerable  inconvenience 
to  the  pursuer  and  his  tenants.  At  all 
sidings  on  the  defenders'  system  (in  common 
with  those  of  the  other  railway  compapies) 
which  are  maintained  in  full  efficiency,  a 
sundries  waggon  is  provided  at  least  once 
dail^,  and  a  crane  is  also  set  up  for  con- 
venience in  loading  and  discharging  heavy 
merchandise,  and  at  least  one  man  is  pre- 
sent in  charge  of  the  siding  during  the 
ordinary  business  hours  of  each  lawful 
day.  In  particular,  at  the  defenders'  siding 
of  Clune,  near  Monkton,  where  the  traffic 
is  insignificant  compared  with  that  of 
Bridgemill,  an  engine  and  van  are  sent  out 
from  Monkton  station  at  least  once  daily, 
and  the  defenders  accept  and  forward  and 
deliver  all  croods  from  the  smallest  parcels 
upward.  (Cond.  7)  As  the  defenders,  in 
breach  of  the  obligations  under  the  said 
agreement,  and  the  practice  following 
thereon,  refuse  to  provide  a  sundries 
waggon  once  daily  for  small  parcels,  to 
keep  attendants  at  the  siding  during  ordi- 
nary business  hours<  and  to  furnish  a  suit- 
able crane  for  the  siding  —  these  being 
necessary  to  the  maintenance  of  the  siding 
in  full  efficiency — this  action  has  become 
necessary." 

In  answer  the  defenders  denied  that  the 
siding  had  not  been  maintained  by  them 
in  full  efficiency  in  the  sense  of  the  agree- 
ment, or  that  the^  had  failed  to  attend  to 
the  regular  working  of  the  traffic  at  the 
siding. 

They  further  averred— "(Ans.  6)  The  de- 
fender have  a  man  at  the  siding  who  does 
all  that  lies  upon  them  in  connection  with 
the  siding.  He  is  off  from  eight  to  nine  in 
the  morning  for  breakfast,  and  from  one 
to  two  in  the  afternoon  for  dinner.  The 
attendance  of  a  man  at  the  siding  dur- 
ing these  hours  is  not  required  for  the 
work  at  the  siding.  (Ans.  7)  None  of  the 
provisions  mentioned  are  necessary  for 
the  maintenance  of  the  siding  in  full  effi- 
ciency within  the  meaning  of  the  agree- 
ment.    Further,  they  are  not  required  for 


the  proper  working  of  the  siding— a  matter 
not  dealt  with  in  the  agreement.  Explained 
that  until  the  raising  of  the  present  action 
the  pursuer  had  made  no  demand  for  a 
crane.  Explained  that  the  defenders  are 
willing  to  provide  a  sundries  waggon  once 
daily  at  the  siding,  provided  the  pursuer 
guarantees  daily  traffic,  and  that  such 
traffic  will  either  amount  to  a  full  truck- 
load  or  will  be  paid  for  as  such.  They  are 
also  prepai-ed  to  keep  a  man  at  the  siding 
during  the  whole  day  whenever  the  trafflc 
warrants  it.  The  defenders  are  also  pre- 
pared to  erect  a  crane  when  the  traffic  war- 
rants it,  or  to  give  facilities  to  any  trader 
for  the  erection  of  a  crane  if  they  find  it 
necessary  to  have  one." 

The  conclusions  of  the  action  were,  vnXet 
alia,  as  follows  : — "  (Firat)  that  .  .  .  the 
defenders  were  bound  to  maintain  and 
uphold  in  full  efficiency  in  all  time  coming 
the  siding  known  as  Bridgemill  siding, 
situated  on  the  defenders'  line  of  railway, 
and  that  for  the  accommodation  of  the 
pursuer  and  his  tenants  of  the  lands  of 
Oirvanmains ;  and  (Second)  that  the  de- 
fenders were  bound  to  receive  or  accept 
delivery  at  the  said  siding  of  all  parcels, 
goods,  merchandise,  produce,  or  stock  duly 
tendered  by  the  pursuer,  his  tenants,  or 
others  acting  under  his  authority,  and 
timeously  transmit  the  same  on  being 
paid  for  the  carriage  thereof  the  ordinary 
rates  legally  exigible  therefor,  according 
to  the  weight  and  character  of  same,  and 
the  defenders  ought  and  should  be  decerned 
and  ordained  by  decree  foresaid  to  do  every 
act  or  deed  necessary  to  maintain  and  up- 
hold the  said  siding  in  full  efficiency,  and 
in  particular  to  provide  a  staff  of  servants 
or  employees  reasonably  sufficient  to  ar- 
range for  the  despatch  and  receipt  of 
traffic  at  said  siding  during  the  usual 
business  hours  on  every  lawful  day,  and 
to  supply  thereat  sufficient  plant,  machin- 
ery, engines,  waggons,  and  whole  ap- 
pliances necessary  for  this  purpose,  and 
without  prejudice  to  said  generality  the 
defenders  ought  and  should  be  decerned 
and  ordained  by  decree  foresaid  to  supply 
a  sundries  waggon  when  reouired  for  the 
transmission  of  all  i>arcels  ot  merchandise 
and  goods,  and  especially  of  parcels  of  small 
size  or  weight  at  said  siding  at  least  once 
daily,  or  at  such  further  or  other  times  as 
may  be  determined  in  the  course  of  the 
process  to  follow  hereon  as  may  be  neces- 
sary for  the  due  and  reasonable  maintenance 
of  the  traffic  of  the  pursuer  and  his  said 
tenants  at  said  siding,  to  station  at  least 
one  of  their  servants  at  said  siding  for  the 
receipt  and  discharge  of  traffic  during  the 
hours  from  8  a.m.  to  9a.m.,  and  from  1  p.m. 
to  2  p.m.  on  every  lawful  day,  and  to  erect 
or  provide  on  a  convenient  site  at  said 
siding  a  good  and  sufficient  crane,  with  all 
the  necessary  appliances  thereof,  capable 
of  being  used  for  the  dischanjre  of  all  heavy 
goods,  merchandise,  or  produce  duly  con- 
signed to  the  said  siding  for  the  pursuer 
and  his  said  tenants,  or  for  receipt  of  such 
heavy  goods,  merchandise,  or  produce  duly 
tendered  to  the  defenders  at  said  siding  by 
the  pursuer  and  his  said  tenants," 
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The  planner  pleaded— "(2)  In  respect  it  is 
necessary  for  the  maintenance  of  said  sid- 
ing in  fill]  efficiency  in  the  sense  of  said 
aKreements  that  the  defenders  should  work 
the  siding  at  all  reasonable  times,  that  a 
sundries  waggon  should  be  transmitted 
daily  thereto,  and  that  a  crane  should  be 
erected  thereat,  the  pursuer  is  entitled  to 
decree  of  implement  in  terms  of  the  conclu- 
sions of  the  summons." 

The  defenders  pleaded— "(1)  The  first 
declaratory  conclusion  being  unnecessary, 
and  the  Court  having  no  jurisdiction  to 
deal  with  the  other  conclusions,  the  action 
on^ht  to  be  dismissed.  (2)  The  action  as  laid 
js  incompetent.  ...  (4)  The  defenders  hav- 
ing made  and  maintained  said  siding  in  a 
state  of  full  efficiency,  and  any  question  as 
to  the  working  of  the  siding  oeing  outside 
the  agreement,  the  action  ought  to  be 
dismissed." 

On  8tti  July  1905  the  Lord  Ordinary 
(Arowaix)  pronounced  the  following 
interlocutor : — "  Repels  the  first  and  second 
pleas-in-law  for  the  defenders,  and  before 
nirther  answer  allows  to  the  parties  a  proof 
of  their  averments,  said  proof  to  proceed 
before  the  Lord  Ordinary  on  a  day  to  be 
afterwards  fixed,  reserving  all  questions  of 


.itnton. — "The  principal  question  which 
has  been  argued  before  me  is  whether  the 
obligation  '  to  maintain  and  uphold  in  full 
efficiency  in  all  time  coming  a  siding  of  the 
said  railway  for  the  accommodation  of  the 
proprietor  of  the  estate  of  Girvanmains 
and  his  tenants'  undertaken  by  the  de- 
fenders in  the  minute  of  agreement 
between  the  Maybole  and  Oirvan  Railway 
Company  and  the  pursuer's  author  dated 
Hay  185S,  and  the  subsequent  agreement 
between  the  defenders  and  the  pursuer's 
author,  dated  187S,  is  an  obligation  con- 
fined to  the  structural  maintenance  of  the 
siding  and  works  connected  therewith,  or 
whether  it  extends  to  and  includes  the 
working  of  the  siding  in  an  efficient 
manner.  It  was  arvued  for  the  defenders 
that  it  had  been  &cided  in  the  case  of 
Sir  E.  B.  Lyttan  v.  The  Great  NoHhem 
Bailtoay  Company,  2  K.  and  J.  381  (1866), 
that  the  words  'construct  and  maintain,' 
as  applied  to  a  siding,  meant  structural 
maintenance  only,  and  that  the  addition 
of  tbe  words  in  the  agreement  under  con- 
sideration '  in  full  efficiency '  merely  quali- 
fied the  obligation  of  structural  mainten- 
ance, and  that  accordingly  there  was 
nothing  in  the  said  agreement  applicable 
to  the  working  of  tne  siding.  It  was 
admitted  for  the  pursuer  that  he  had  no 
ground  for  complaint  regarding  the  struc- 
tural maintenance  of  the  siding  in  question, 
and  the  result  is  that  if  the  defendters'  con- 
struction of  the  contract  is  sound  the  action 
would  fall  to  be  dismissed  as  irrelevant.  I 
am  not  prepared  to  accept  the  defendere' 
ooDstruction  of  the  agreement.  In  the  case 
cited  no  such  words  occur  as  'in  full  effi- 
ciency,' and  my  opinion  is  that  these  words 
put  a  meaning  on  the  obligation  to  main- 
tain and  nphold,  and  show  that  it  includes 
both  structural  and  working  maintenance. 
The  words  'in  full  efficiency'  are,  I  think, 
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wholly  inapplicable  to  structural  main- 
tenance ;  inaeed  they  are  absurd  when 
applied  in  such  a  way.  Any  convevancer 
would  smile  at  a  draft  lease  which  pur- 
ported to  lay  an  obligation  on  a  tenant  to 
maintain  the  farm,  houses,  and  buildings 
'in  full  efficiency,'  and  the  very  etymology 
of  the  word  'efficiency'  shows  that  it  is 
inapplicable  to  the  mere  maintenance  of 
a  material  structui-e.  I  am  accordingly  of 
opinion  that  the  obligation  under  considera- 
tion binds  the  defenders  to  maintain  the 
siding,  both  as  regards  structure  and  work- 
ing, in  an  efficient  condition,  that  is,  so  as 
to  make  it  in  all  respects  efficient  for  the 
conduct  of  such  goods  traffic  as  is  proper 
to  a  siding  of  that  description. 

"But  the  defendei-s  further  maintained 
that  assuming  that  what  I  have  above  said 
to  be  the  true  construction  of  the  agree- 
ment, the  c|uestion  of  efficient  working  of 
the  siding  in  the  particulars  concluded  for 
by  the  pursuer  is  a  question  not  for  this 
Court  but  for  the  Railway  Commissioners, 
on  the  ground  that  it  is  really  a  question 
as  to  what  reasonable  facilities  should  be 
given  to  traders  at  that  siding  by  the 
defenders,  and  that  in  such  a  question  the 
Railway  Commissioners  have  an  exclusive 
jurisdiction.  I  may  say  at  once  that  my 
own  view  is  that  the  questions  presently 
at  issue  between  the  parties  are  exceedingly 
suitable  for  the  decision  of  the  Railway 
Commissioners,  but  the  parties  have  not 
chosen  to  submit  these  questions  for  the 
decision  of  that  tribunal,  and  I  am  unable 
to  hold  that  the  jurisdiction  of  this  Court 
is  ousted,  or  that  I  am  entitled  to  send  the 
questions  at  issue  in  the  present  case  to 
the  Railway  Commissioners  for  their  deci- 
sion. I  may  refer  to  the  case  of  the  Barry 
Bailtoay  Company  v.  Taff  Vale  JRailicay 
Company,  L.R.  1865. 1  Ch.  D.  p.  128,  where 
it  was   held   in  a  matter  similar   to   the 

E resent  that  the  Railway  Commissioners 
ad  no  exclusive  jurisdiction,  and  that  the 
jurisdiction  of  the  ordinary  courts  of  law 
was  not  ousted.  But  further,  I  have  doubts 
as  to  the  competency  of  the  Railway  Com- 
missioners to  deal  with  the  present  ques- 
tions, because  the  pursuer  is  not  here  asking 
as  a  member  of  tne  public  for  reasonable 
traffic  facilities;  he  is  claiming  his  rights 
as  an  individual  under  a  private  agreement 
with  the  defenders.  Beyond  deciding  as  I 
have  done  on  the  general  construction  of 
the  agreements  I  do  not  think  it  right  to 
go  further  at  present  in  deciding  upon  the 
relevancy  of  the  action.  Without  a  proof 
I  am  not  prepared  to  say  that  under  the 
said  agreements  the  pursuer  is  entitled  to 
succeed  in  the  specific  demands  he  makes 
in  the  summons.  Further,  the  second  of 
the  two  agreements  above  alluded  to  pro- 
ceeds on  the  nairative  that  the  siding 
mentioned  in  the  first  agreement  was 
constructed  'and  is  now  oeing  worked 
and  maintained  by  the  company,  and  then 
the  first  article  provides  as  follows — 'the 
coinpany  (i.e.,  the  defenders)  agree  and 
bina  themselves  to  continue  to  maintain 
and  uphold  in  full  efficiency  in  all  time 
coming  the  foresaid  existing  siding.'  I 
think  that  considering  this  clause  it  is  only 
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rieht  that  before  deciding  further  on  the 
relevancy  of  the  action  there  should  be  a 
proof  to  show  (first)  what  construction 
the  parties  themselves  put  upon  the  agree- 
ments as  shown  by  the  past  working  of  the 
sidinKi  and  (second)  for  what  kind  of  traffic 
and  to  what  extent  it  is  reasonable  that 
the  defenders  should  provide  facilities  at 
the  siding  in  question.  To  illustrate  what 
I  mean  I  may  say  that  it  would  appear  to 
be  doubtful  for  instance  whether  the  de- 
fenders were  bound  to  provide  facilities  at 
the  said  siding  for  ordinary  parcel  traffic, 
and  whether  the  traffic  at  the  siding  was 
so  large  as  to  make  it  reasonable  that  the 
defenders  should  keep  two  men  constantly 
at  said  siding  simply  to  avoid  the  slight 
interruption  between  8  and  9  a.m.  and  1 
and  2  p.m.  when  the  single  man  whose 
services  as  a  rule  would  appear  to  be 
enough  was  absent  at  his  breakfast  and 
dinner. 

"  I  accordin^^ly  think  the  proper  course  is 
not  to  deal  with  the  defenders'  third  plea 
at  present,  but  to  allow  a  proof  before 
answer." 

The  defenders  reclaimed,  and  argued— 
They  were  not  bound  to  do  more  than 
maintain  the  physical  structure  of  the 
siding.  A  proof  was  unnecessary,  for  the 
real  question  was  as  to  the  construction  of 
the  agreement.  The  case  of  Lytton  v.  The 
Oreat  Northern  Sail-way  Company,  1856,  2 
K.  &  J.  894  (cited  by  the  Lord  Ordinary), 
was  in  favour  of  the  reclaimers.  Any 
inquiry  as  to  the  practice  was  irrelevant. 
The  action  should  therefore  be  dismissed. 
Questions  in  regard  to  the  working  of  the 
siding,  or  as  to  the  provision  of  proper 
facilities  for  traffic,  were  for  the  Railway 
Commissioners  and  not  for  the  Court- 
Railway  and  Canal  Traffic  Acts  1854  (17  and 
18  Vict.  cap.  31),  sees.  2  and  3 ;  1873  (36  and  37 
Vict.  cap.  48),  sec.  6;  and  1888  (51  and  62 
Vict.  cap.  25),  sec.  8.  [The  Lord  Pbesident 
referred  to  the  case  of  Cowan  &  Sana, 
Limited  v.  North  British  Railway  Com- 
pany, March  19, 1901, 3  F.  677, 38  S.L.R.  514.] 

Argued  for  the  respondent — The  agree- 
ment referred  both  to  the  structure  and 
the  working  of  the  siding.  It  had  not  been 
maintained  in  full  efficiency.  Evidence 
as  to  the  working  would  be  competent 
evidence,  in  the  light  of  which  the  Court 
might  construe  the  agreement.  In  Lytton'a 
case  (ut  swpra)  proof  was  allowed.  The  Lord 
Ordinary  nad  only  allowed  a  proof  before 
answer  and  the  Court  would  not  readily 
interfere  with  a  limited  allowance  of  proof. 
The  question  as  to  the  efficiency  of  the 
siding  was  one  for  the  Court  and  not  for 
the  Railway  Commission — Darlaston  Local 
Board  v.  London  and  North  Western  Bail- 
way  Company  [18941,  2  Q.B.  694;  Brown 
and  Theobald  on  Railways,  p.  112. 

At  advising — 

Lord  Pbesidbnt — In  the  year  1858  the 
Maybole  and  Girvan  Railway  Company 
wished  to  make  a  deviation  from  the  precise 
line  which  had  been  authorised  by  Act  of 
Parliament,  and  in  order  to  do  so  tbey 
entered  into  an  agreement  with  the  Right 
Honourable  Thomas  Francis  Kennedy  and 


Primrose  William  Kennedy,  who  were  at 
that  time  inf  ef  t  proprietors  of  the  estate  of 
Dunure,  so  as  to  obtain  land  for  the  devia- 
tion. The  first  article  of  that  agreement 
was  in  these  terms — "The  said  first  party 
hereby  agree  to  purchase  land  for  and  at 
their  own  expense  to  make  at  the  same 
time  that  the  main  line  of  railway  is  con- 
structed, and  to  maintain  and  uphold  in 
full  efficiency  in  all  time  coming,  a  siding 
of  the  said  railway  for  the  accommodation 
of  the  proprietor  of  the  estate  of  GirvMi- 
mains  and  nis  tenants,  and  also,  if  the  first 
party  so  incline,  and  when  they  so  incline, 
the  public  to  be  admitted  to  the  use  of  the 
said  siding,  which  siding  shall  be  made 
confoi'm  to  the  plan  thereof  signed  as 
relative  hereto,  and  any  details  as  to  the 
execution  of  the  said  plan,  in  the  event  of 
difference  arising  between  the  parties,  are 
hereby  referred  to  the  decision  of  the 
arbiters  after-mentioned,  in  the  same  way 
as  the  accommodation  works  for  the  saia 
estate  of  Oirvanmains." 

In  1878  the  Glasgow  and  South-Weetem 
Railway  Company,  who  by  this  time  had 
become  vestea  in  the  undertaking  of  the 
Maybole  and  Girvan  Railway  Company, 
wishing  additional  land,  entered  into  an 
agreement  with  the  Right  Honourable 
Thomas  Francis  Kennedy  of  Dunure,  who 
was  then  heir  of  entail  in  possession  of 
that  part  of  the  estate  called  Girvanmalns, 
which  agreement  recites  the  old  agreement 
of  1858  and  states  that  in  pursuance  of  the 
said  agreement  the  siding  had  been  con- 
structed by  the  company,  and  this  agree- 
ment goes  on  to  stipulate  in  section  1 
thereof— "The  company  agree  and  bind 
themselves  to  contmue  to  maintain  and 
uphold  in  full  efficiency  in  all  time  coming 
the  foresaid  existing  siding,  with  a  suitable 
and  convenient  access  thereto  from  the 
Kirkoswald  turnpike  road." 

The  present  action  is  brought  by  Mr 
Kennedy  of  Dunure,  who  is  the  present 
proprietor  of  the  estate  and  in  right  of  the 
agreements  above  mentioned,  and  it  em- 
braces several  conclusions  directed  against 
the  Railway  Company.  The  first  conclusion 
is  a  mere  echo  or  the  words  of  obligation 
which  I  have  read,  but  the  further  con- 
clusions particularise  the  various  things 
which  thepursuer  conceives  he  is  entitled  to 
have  the  Railway  Company  decerned  to  do. 
Summarising  these  conclusions  in  popular 
language,  without  reading  them,  I  think 
they  come  to  this,  that  the  pursuer  asks 
your  Lordships  to  declare  that  the  Railway 
Company  are  bound  to  receive  and  accept 
delivery  of  all  goods  tendered  to  t^em  at 
the  said  siding,  to  transmit  them  at 
ordinary  rates,  and  to  provide  a  sufficient 
staff  of  servants  and  employees  at  the 
siding,  which  staff  should  be  present  at 
the  siding,  at  least  to  the  extent  of  one 
man,  during  the  period  from  8  a.m._to  9 
p.m. ;  to  arrange  that  from  the  siding 
there  should  every  day  be  despatohed  what 
is  called  a  "sundries"  waggon  for  small 
parcels,  and  to  provide  the  siding  with  a 
crane. 

The  Lord  Ordinary  has  allowed  parties 
proof  of  their  averments  before  koskbt,  and 


Digitized  by  V^OOQIC 


K««dy».^i^^*s.-w.Ry.co.-j  Tfu  Scottish  Law  Reporter.— Vol.  XLIII. 


36 


against  that  interlocutor  the  defenders,  the 
Railway  Company,  have  reclaimed,  their 
contention  being  that  the  obligation  in  the 
agreements  upon  a  proper  construction  of 
them  is  limited  to  the  maintenance  of  the 
structural  efficiency  of  the  siding,  and  that 
as  the  pursuer  does  not  make  any  averment 
titat  the  siding  itself  is  structurally  ineffi- 
cient, the  demands  made  and  the  conclu- 
sions which  I  have  summarised  are  really 
irrelevant  demands. 

Before  I  come  to  consider  what  is  the  true 
construction  of  the  obligation,  it  may  be  as 
well  to  inquire  what  was  the  position  of 
paftieB  under  the  general  law  of  the  land  in 
18^  At  that  time  two  statutes  had  been 
passed  which  deal  with  these  matters. 
There  was  the  Railway  Clauses  Act  of  1846, 
which  in  section  flO  provides  that  any  per- 
son who  has  lands  adjoining  a  railway 
company's  line  may  ask  for  a  junction  with 
that  line,  and  an  opening  through  the 
hedges  or  boundaries  of  the  railway,  in 
order  to  put  traffic  upon  the  railway.  And 
there  was  also  passed  the  earliest  of  the 
series  of  Traffic  Acts  with  which  your  Lord- 
diips  are  familiar,  namely,  the  Act  of  1854, 
which  made  certain  provisions  as  to  the 
obligations  npon  railway  companies  to 
afford  reasonable  facilities  in  favour  of  the 
public  for  forwarding  traffic.  \t  therefore 
Becomes  apparent  that,  that  being  the  state 
of  the  Law,  undoubtedly  the  proprietor  of 
Oirvanmains  got  something  under  this 
obligation  more  than  he  was  entitled  to 
under  the  general  law.  That  something 
more  he  got  whichever  view  of  the  agree- 
ment we  take,  because  upon  the  narrower 
view  he  certainly  got  this,  that  whereas 
under  the  greneral  law  if  he  wanted  a  siding 
he  would  have  to  make  the  siding  for  him- 
self at  his  own  expense,  and  would  merely 
be  entitled  to  demand  a  connection  from 
theRaUwayCompany;  under  the  agreement 
the  whole  of  the  expense  of  the  making  and 
maintenance  of  the  siding  falls  upon  the 
Railway  Company — he  in  fact  being  really 
paid  for  the  land  on  which  the  siding  itself 
was  to  be  made.  Of  course  I  am  not  mean- 
ing that  there  may  not  be  a  qvM,  pro  quo 
in  other  stipulations  of  the  contract.  The 
result  of  this  examination  show^  this,  that 
we  are  just  brought  back  to  the  question  of 
what  is  the  proper  construction  of  the 
words  used,  because  I  do  not  think  we 
gather  any  light  from  finding  what  people 
were  entitled  to  at  that  time. 

Now,  when  I  come  to  the  words,  it  is 
the  fact,  as  noticed  by  the  Lord  Ordinary, 
that  there  was  a  case  decid,ed  by  the  high 
authority  of  Lord  Hatherley,  when  he 
was  Vice  -  Chancellor  Sir  William  Page 
Wood,  reported  2  E.  and  Johnstone,  p. 
^m  —  Lytton  V.  Oreat  Northern  Railway 
Company.  The  words  of  obligation  which 
were  there  used  and  upon  which  the  contro- 
versy arose  were  singularly  like  the  words 
we  have  here.  The  words  of  obligation 
there  were  that  it  was  agreed  between  the 
parties  that  the  Oreat  Northern  Railway 
Company  should  make,  form,  and  construct 
and  uiereafter  maintain  a  siding  connected 
with  their  railway,  "together  with  all 
necessary  approaches  thereto  for  public  use, 


for  the  reception  and  delivery  of  goods, 
w^ares,  merchandise,  and  other  matters  and 
things  to  and  from  the  surrounding  neigh- 
bourhood, including  tenants  and  other  per- 
sons on  the  estate  of  the  said  Sir  EMward 
Bulwer  Lytton."  The  parties  quarrelled  as 
to  what  under  that  obligation  the  railway 
company  were  bound  to  do  and  put  up. 
The  railway  company  said  that  they  did 
enough  if  they  made  an  ordinary  siding 
with  approaches,  but  the  other  party  asked 
that  certain  tbin^,  which  he  said  were  the 
ordinary  concomitants  of  a  siding,  such  as 
sheds  and  so  on,  should  be  put  down,  and 
he  also  asked  for  certain  personal  services 
in  the  way  of  railway  servants  tteing  pro- 
vided to  work  the  siding.  Lord  Hatherley 
held  that  the  words  of  obligation  dealt  witn 
structure  and  with  structure  alone,  and 
that  the  siding  n;eant  a  siding  only  and  did 
not  include  other  things  such  as  sheds  and 
a  crane  and  so  on,  which  although  very 
convenient  accommodations  in  connection 
with  a  siding,  were  not  generally  under- 
stood in  the  use  of  the  word  sidiug  itself. 

Now,  the  Lord  Ordinary  has  not  attacked 
the  authority  of  that  case,  but  he  distin- 
guishes it  from  the  present  case  on  this 
ground — In  that  case  there  were  no  words 
corresponding  to  the  words  which  we  have 
here,  "  in  fullefflciency,"  and  his  Lordship's 
view  is  that  these  words  really  alter  tne 
whole  situation.  His  Lordship  says — "In 
the  case  cited  no  such  words  occur  as  '  in 
full  efficiency,'  and  my  opinion  is  that  these 
words  put  a  meaning  on  the  obligation  to 
maintain  and  uphold,  and  show  that  it  in- 
cludes both  structural  and  working  main- 
tenance. The  words  '  in  full  efficiency'  are 
I  think  wholly  inapplicable  to  structural 
maintenance;  indeed,  they  are  absurd  when 
applied  in  such  a  way.  Any  conveyancer 
would  smile  at  a  draft  lease  which  purported 
to  lay  an  obligation  on  a  tenant  to  maintain 
the  farm,  houses,  and  buildings  'in  full 
efficiency,'  and  the  very  etymology  of  the 
word  '  efficiency '  shows  that  it  is  inapplic- 
able to  the  mere  maintenance  of  a  material 
structure.  I  am  accordingly  of  opinion  that 
the  obligation  under  consideration  binds 
the  defenders  to  maintain  the  siding,  both 
as  regards  structure  and  working,  in  an 
efficient  condition,  that  is,  so  as  to  make  it 
in  all  respects  efficient  for  the  conduct  of 
such  goods  traffic  as  is  proper  to  a  siding  of 
that  description." 

I  am  bound  to  say  that  I  cannot  find 
myself  in  accordance  with  the  Lord  Ordi- 
nary's views  upon  the  precise  meaning  of 
the  word  "efficiency.  So  far  as  ety- 
mology is  concerned,  I  am  not  sure  that  I 
follow  his  Lordship.  The  etymology  of 
"efficiency"  is  undoubtedly  from  the  latin 
efficiens,  which  is  the  present  participle  of 
effido,  which  means  to  make  fit.  It  is  quite 
true  that  if  we  take  the  first  use  or  the 
word  efficient  we  shall  find  it  used  in  a 
philosophical  sense  as  meaning  and  as 
applied  to  efficient  cause.  But  I  take  it 
that  it  is  very  unlikely  that  either  the 
representatives  of  Mr  Kennedy  or  the  May- 
bole  and  Girvan  Railway  Company  in  1858 
were  to  be  ranked  among  the  schoolmen. 
I  think  we  must  come  down  to  rather  more 
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modern  times  and  find  out  what  the  ordi- 
nary use  of  "efficiency"  in  common  lan- 
^aag^  is.  It  is  quite  true  that  "efittciencjr" 
18  mostly  used  of  persons,  but  it  is  equally 
certain  that  it  is  very  often  used  or  com- 
posite entities,  such  as  the  army  or  navy, 
which  include  the  idea  of  both  man  and 
material,  and  I  cannot  help  thinking  that 
by  an  ordinary  change  it  also  very  often 
has  come  to  be  used  of  things  that  are 
entirely  inanimate,  no  doubt  always  in  the 
sense  ol  considering  whether  that  inanimate 
thing  is  fit  for  the  purposes  for  which  it  is 
made.  You  can  certainly  in  ordinary  lan- 
guage talk,  as  Lord  M'liaren  suggested,  of 
an  efficient  engine,  and  you  can  also  cer- 
tainly talk  of  an  efficient  weapon,  and  the 
meaning  of  efficient  and  efficiency  in  such 
collocation  seems  to  me  to  be  no  more  than 
this,  that  it  is  in  such  a  condition  as  to  be 
able  ta  perform  the  purposes  for  which  it 
is  intended.  Accordingly,  \(  hen  I  come  to 
the  words  of  obligation  here,  and  read  that 
this  siding  is  to  be  maintained  "in  full 
efficiency,  I  think  the  words  are  amply 
satisfied  by  considering  that  the  woi'ds 
mean  that  the  siding  is  not  to  be  put  up 
and  then  left  as  a  derelict  structure,  but 
that  it  is  to  be  put  in  proper  working  order, 
in  other  words,  that  its  rails  are  to  be  so 
settled  and  in  place  that  waggons  can  be 
put  over  them  without  danger  of  derail- 
ment, and  that  its  points  should  be  in  such 
working  order  that  admission  can  be  got  to 
the  siding  from  the  main  line,  and  that  its 
signals  in  the  same  way  should  be  so  work- 
ame  as  to  make  it  matter  of  ordinary  every 
day  business  to  use  the  siding  if  required. 
That  seems  to  me  ample  satismction  of  the 
words  used.  Accordingly,  I  confess  that  I 
am  perfectly  willing,  quoad  tUtra,  to  adopt 
the  reasoning  of  Lord  Hatherlev  in  the  case 
I  have  cited.  I  agree  with  him  that  the 
use  of  the  word  siding  means  a  siding  pro- 
vided with  the  necessary  appurtenances  of 
a  siding,  but  not  including  many  other 
things  which  it  may  be  convenient  to  have 
in  connection  with  a  sidihg. 

As  regards  the  conclusion  that  we  should 
direct  the  Railway  Company  that  they  were 
to  have  one  man  present  at  such  and  such 
hours,  and  that  tney  were  to  have  what  is 
called  a  "sundries  waggon"  at  the  siding, 
I  have  arrived  at  the  conclusion  without 
much  difficulty  that  these  demands  of  the 
pursuer  are  untenable.  The  only  point  on 
which  I  did  have  some  hesitation  was  this 
matter  of  the  crane,  because  I  could  imagine 
that  it  might  have  been  averred  in  such  a 
way  as  at  least  to  admit  the  pursuer  to 
proof  that  the  crane  was  really  of  the 
essence  of  a  siding  just  as  much  as  points 
and  rails  are.  But  I  am  satisfied  that  no 
averment  of  that  sort  is  made.  On  the 
contrary,  according  to  the  pursuer's  own 
statement,  the  demand  for  a  crane  is  only 
a  recent  demand,  and  is  based  upon  the 
fact  that  a  different  class  of  traffic  is  now 
goin^  to  the  siding.  I  think  when  one 
considers  the  merits  of  the  matter,  apart 
from  the  mere  question  of  how  the  pursuer 
should  frame  his  pleadings,  one  comes  to 
the  same  conclusion,  because  one  can  see 
well  enough  that  the  necessity  of  putting  a 


crane  at  the  siding  must  really  depend  on 
the  class  of  traffic  that  the  siding  usually 
has.  In  other  words,  it  ranks  with  other 
things  among  the  category  of  facilities.  I 
am  therefore  not  surprised  that  it  has  been 
decided  by  the  Railway  Commissioners 
that  undoubtedly  a  crane  is  a  facility  which, 
upon  a  proper  case  being  stated  to  them, 
they  would  order  the  RaUw  ay  Company  to 
provide. 

I  confess  also  that  I  am  fortified  in  the 
result  which  I  have  reached  when  I  look  to 
what  the  Lord  Ordinary  says  he  expects 
the  proof  which  he  has  ordered  to  do  for 
him.  He  says  he  thinks  there  should  be  a 
proof  to  sho*  (first)  what  construction  the 
parties  themselves  put  upon  the  agreements 
as  shown  by  the  past  working  of  the  siding, 
and  (second.)  for  what  kind  of  traffic  and  to 
what  extent  it  is  reasonable  that  the  defen- 
ders should  provide  facilities  at  the  siding 
in  question.  I  think  it  is  out  of  the  ques- 
tion that  an  agreement  of  that  kind  could 
be  expiscated  by  the  doctrine  of  cotUempor- 
anea  expoaitio — a  doctrine  which  applies  to 
quite  a  different  kind  of  case.  Supposing 
your  Lordships  had  proof  and  were  told  the 
various  things  which  in  the  past  the  Rail- 
way Company  had  done  at  this  siding,  what 
is  there,  or  could  there  be,  to  show  to  -what 
that  has  reference  ?  To  say  that  it  is  neces- 
sarily referable  to  the  agreement  in  ques- 
tion begs  the  question,  because  it  may 
be  equaOy  referable  to  the  fact  that  the 
Railway  Company  for  their  own  profit 
would  be  inclined  to  encourage  traffic 
and  might  do  whatever  they  chose  for 
the  convenience  of  the  public  who  use  the 
siding.  Then  as  regards  the  second  point 
— a  question  of  facilities  pure  and  simple 
— that  is  a  demand  for  facilities,  and  is 
a  demand  which  I  do  not  say  this  Court 
could  not  make  good  if  provision  for  it  weie 
madeinthecontract,but  which  undoubtedly, 
unless  contained  in  a  contract,  is  dependant 
on  the  general  law,  and  that  general  law 
as  it  stands  at  present  has  made  the  proper 
tribunal  for  that  the  Railway  Commission. 

For  these  reasons  I  am  of  opinion  that  we 
should  recal  the  Lord  Ordinary's  interlocu- 
tor and  dismiss  the  action,  because  I  think, 
on  the  proper  construction  of  this  agree- 
ment, the  pursuer  has  got  a  siding  in  full 
eflftciency,  and  that  so  rar  as  he  may  not 
have  all  proper  facilities  he  cannot  make 
application  to  the  Court  unless  these  facili- 
ties are  found  in  a  contract,  his  proper 
application  being  to  the  Railway  Commis- 
sioners. 

LoBD  Adah  and  Lord  M'Labbn  con- 
curred. 

LordKinneab — I  am  of  the  same  opinion. 
I  think  the  interlocutor  is  right  in  so  far  as 
it  repels  the  first  and  second  pleas-in-Iaw 
for  the  defenders,  because  these  are  pleas 
to  jurisdiction  and  competency.  We  nave 
heard  nothing  at  all,  so  far  as  I  recollect, 
against  the  competency  of  the  action,  and 
as  to  jurisdiction  I  can  see  no  room  for 
doubt  that  this  Court  has  jurisdiction  to 
entertain  an  action  for  specific  implement 
of  the  contract  between  Mr  Kennedy  and 
the  Railway  Company ;   and  indeed,  if  the 
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Bulwa^  Ck>inpany  proposed  to  abandon 
the  siding  contrary  to  the  contract,  it  is 
probably  this  Court  alone  that  could  enforce 
their  obligation  to  maintain  it.  But  then 
Uie  defenders  have  no  intention  of  giving 
up  the  siding ;  on  the  contrary,  they  say 
that  they  have  maintained  and  are  main- 
taining it,  and  are  now  regularly  working 
it  according  to  their  own  conception  of  the 
requirements  of  their  traf&c.  In  these  cir- 
cumstances, it  appears  to  me  that  the  first 
declaratory  conclusion  of  the  summons, 
although  in  itself  it  may  be  sound  enough, 
is  unnecessary,  and  would  be  futile  unless 
it  could  be  followed  by  an  operative  decree 
in  terms  of  the  remaining  conclusions,  and 
therefore  that  the  question  comes  to  be 
whether  the  specific  demands  which  are 
made  in  the  remaining  conclusions  are  or 
are  not  within  the  contract. 

It  is  an  action  upon  contract,  and  upon 
contract  alone.  TTbe  contract  is  to  main- 
tain and  uphold  a  siding  in  full  efficiency, 
and  by  virtue  of  this  obligation  the  pursuer 
maintains  that  the  company  are  bound  to 
maintain  a  staff  of  servants  for  the  dis- 
patch and  receipt  of  traffic  during  business 
hours  on  every  lawful  day,  and  that  they 
are  bound  to  supply  what  is  called  a 
" sundries"  waggon  for  the  transmission 
of  all  parcels  of  merchandise  and  goods, 
and  especially  all  parcels  of  small  size  or 
weight,  and  tnat  they  are  bound  to  station 
at  least  one  of  their  servants  at  the  siding 
for  the  recfipt  and  discharge  of  traffic 
during  the  hours  from  8  a.m.  to  0  a.m.,  and 
from  1  p.m.  to  2  p.m.  on  every  lawful  day, 
Md  to  erect  or  provide  on  a  convenient 
site  at  said  siding  a  good  and  sufficient 
crane,  with  all  the  necessary  appliances 
thereof,  capable  of  being  used  for  the  dis- 
chai^e  of  all  heavy  goods.  Now,  I  am  of 
opimon  with  your  Lordship  that  all  these 
things  are  outside  the  obligation  of  the 
Railway  Company.  They  are  not  within 
the  contract.  The  contract  is  to  maintain 
and  uphold  a  siding,  and  I  agree  with  your 
Lordship  in  accepting  the  authority  of 
Lord  Hatherley  in  the  case  of  Lytton  v.  Oreat 
Northern  Railway  Company,  1856,  2  K.  & 
J.  384,  that  under  these  words  of  obligation 
the_  railway  company  is  to  construct  and 
maintain  a  material  thing,  and  that  the 
words  do  not  go  beyond  that  obligation 
and  bind  them  to  work  the  siding,  nor  for 
the  purpose  of  working  it  in  a  particular 
manner  to  provide  conveniences  which  may 
be  very  useful  for  expediting  traffic,  but 
which  are  not  parts  of  the  thing  to  be 
constructed.  I  rather  think  the  Lord 
Ordinary  would  have  held  that  that  case  is 
in  poin^  and  would  have  followed  it  were 
it  not  for  the  single  ground  of  distinction 
which  he  says  is  implied  in  the  woi'ds  "  in 
full  eflciency."  These  words,  according 
to  his  Lordsnip,  imply  an  obligation  not 
merely  to  maintain  a  siding  but  to  work 
it  in  all  lime  in  an  efficient  manner,  and 
therefore  enable  the  pursuer  to  obtain  the 
specific  decrees  he  asks  for  if  he  can  show 
that  the  things  be  demands  are  proper  and 
necessary  for  the  working  of  the  siding.  I 
am.  with  your  Lordship,  unable  to  accede 
to  his  Loidship's  reasoning  as  to  the  mean- 


ing of  the  word  efficiency.  The  learned 
Judge  founds  mainly  upon  what  he  calls 
the  etymology  of  the  word.  I  rather  think 
that  both  in  legal  and  literary  construction 
it  has  been  pointed  out  that  etymology  is 
a  very  misleading  guide  in  interpretation, 
and  it  must  be  so,  because  derivative  words 
have  different  meanings  from  the  primary 
words  from  which  they  are  derived.  I  do 
not  much  doubt  that  the  Lord  Ordinary's 
suggestion  is  perfectly  right  when  he  seems 
to  say  that  tne  primary  meaning  of  the 
words  "efficient  and  "efficiency"  iinply 
an  operative  agency  of  some  kind.  But 
still  it  appears  to  me  that  the  real  force 
of  the  words  "in  full  efficiency"  in  this 
contract  is  simply  that  the  railway  siding 
is  to  be  maintained  in  a  perfectly  fit  con- 
dition for  ite  use  as  a  siding.  It  is  the  con- 
dition of  the  siding  which  is  the  subject  of 
the  contrax:t,  and  not  the  method  of  working 
the  siding  after  it  has  been  constructed  and 
is  being  maintained.  The  words  in  question 
do  not,  in  my  mind,  add  any  new  term  to 
the  obligation,  but  simply  draw  out  what  is 
already  involved  in  it,  and  I  am  confirmed 
in  my  reading  of  the  contract  in  that 
respect  when  I  come  to  consider  what  it  is 
that  the  pursuer  demands  of  the  Railway 
Company  as  a  consequence  of  his  construc- 
tion— that  the  Railway  Company  should 
bind  itself  to  continue  m  all  time  to  work 
this  siding  as  part  of  its  lines  whether  it  is 
for  its  advantage  to  do  so  or  not,  and 
further,  that  it  binds  itself  in  all  time  to 
allow  a  single  trader  to  interfere  with  its 
discretion  in  the  management  of  that  part 
of  the  line.  That  seems  to  me  so  im- 
probable that  we  could  not  force  such  an 
obligation  upon  the  company  unless  it  were 
expressed  in  perfectly  clear  words.  All 
these  things  which  the  pursuer  says  he 
desires  may  be  extremely  convenient  for 
the  use  of  that  siding  or  they  may  not, 
but  the  provision  for  what  is  called  a 
"sundries  waggon  and  the  provision  for 
the  constant  attendance,  even  during  the 
meal  hours,  of  railway  servants  at  the 
siding,  the  provision  of  a  crane  for  heavy 
traffic --all  these  things  are  matters  of 
discretion.  They  may  be  extremely  de- 
sirable where  there  is  a  great  quantity  of 
traffic  being  handled,  but  they  may  be 
perfectly  unnecessary  and  useless  where 
there  is  a  small  quantity  of  traffic.  That  is 
a  matter  for  the  discretion  of  the  company 
managing  its  own  undertaking,  and  I 
should  not  be  prepared  to  hold  that  it  had 
abandoned  that  discretion  in  favour  of  a 
single  trader  unless  there  were  perfectly 
clear  and  explicit  words  in  the  contract  to 
that  effect.  I  ag^ee  with  your  Lordship 
that  here  there  is  no  relevant  case,  to 
support  the  operative  conclusion  of  the 
summons,  and  that  is  probably  all  that  is 
necessary  to  say  upon  tne  matter. 

But  then  we  nave  heard  an  argument  on 
a  different  point  as  to  which  I  shall  advert 
only  for  the  purpose  of  saying  that  I  think 
the  question  raised  is  entirely  outside  the 
question  now  before  us.  The  question  is 
whether  these  are  or  are  not  reasonable 
facilities  in  the  sense  of  the  Railway  and 
Canal  Traffic  Act.    That  is  not  a  question 
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for  this  Court.  It  may  very  well  be  that 
notwithstanding  the  judgment  which  your 
Lordship  proposes  tne  pursuer  may  be 
quite  entitled  to  go  to  the  Railway  Com- 
missioners and  have  these  or  similar  faci- 
lities provided  for  his  accommodation  at 
this  Biding,  but  that  will  be  if  he  thinks  it 
necessary  to  make  an  application  under  the 
Railway  and  Canal  Traffic  Act.  The  law 
as  to  the  jurisdiction  of  the  Railway  Com- 
missioners in  such  a  matter  is  very  clearly 
brought  out  in  the  case  cited  to  us  at  the 
bar — Darlaster  Local  Board  v.  London  and 
North  Western  Railway  Company,  [1891] 
2  Q.B.  604,  and  by  Lord  Sellxjme  in  the 
Hastings  case,  6  Q.B.D.  586— that  a  railway 
company  is  in  general  under  no  obligation 
to  establish  a  station  or  I  presume  a  siding 
at  any  particular  place  unless  it  thinks  fit 
to  do  so,  but  when  a  company  has  in  fact 
opened  a  siding  at  a  particular  place  on  its 
railway  and  used  it  for  the  purposes  of 
traffic  it  is  bound  to  afford  at  that  siding 
to  the  best  of  its  powers  all  reasonable 
facilities  for  receiving,  forwarding,  and 
delivering  goods,  and  if  anybody  having  a 
title  to  complain  thinks  that  such  reason- 
able facilities  are  not  afforded  he  may  go  to 
the  Railway  Commissioners.  Now,  the  de- 
fenders admit  that  they  have  a  siding  at 
this  part  of  their  line ;  and  the  pursuer  may 
have  a  title  to  maintain  that  so  long  as  they 
keep  it  open  for  traffic  they  must  provide 
him  with  the  facilities  he  claims.  But  that 
is  not  a  question  which  arises  for  our  con- 
sideration in  this  action  at  all.  I  cannot 
agn^ee  with  the  Lord  Ordinary  in  thinking 
that  the  case  of  the  Barry  Railway  Com- 
pany, L.R.  1896,  1  Ch.  D.  128,  which  he 
cites,  is  in  point  on  the  present  matter  at 
all,  because  that  was  a  decision  on  the  con- 
struction of  a  particular  section  in  a  special 
Act  of  a  railway  company,  and  the  decision 
of  the  Court  was  that  by  the  terms  of  a 
particular  clause  in  the  Act  the  jurisdiction 
of  the  ordinary  courts  of  the  country  to 
entertain  a  suit  fur  injunction  and  damages 
was  not  ousted,  even  although  under  an- 
other clause  in  the  same  Act  the  partv 
complaining  might  have  gone  to  the  Rail- 
way Commissioners  as  arbitrators.  That 
has  nothing  to  do  with  the  question  which 
is  supposed  to  be  involved  in  this  case. 
Lord  Herscbell  points  out  that  the  ground 
of  judgment  does  not  apply  to  the  question 
whether  the  jurisdiction  of  the  Commis- 
sioners under  the  Railway  and  Canal  TrafHc 
Act  is  exclusive  or  not,  because  he  points 
out  that  where  a  special  tribunal  has  been 
created  for  the  disposal  of  matters  which 
may  not  at  the  time  be  proper  subjects  for 
the  jurisdiction  of  the  ordinary  courts  of 
law  wiere  may  well  be  exclusive  jurisdiction, 
although  in  the  particular  case  there  was 
no  such  exclusive  jurisdiction  because  the 
question  in  dispute  was  one  which  the 
ordinary  courts  of  the  country  in  virtue  of 
their  general  jurisdiction  had  power  to 
entertain.  That  case  appears  to  me  to 
have  no  bearing  upon  the  point  now  in 
dispute.  But  then  I  think  there  is  no  ques- 
tion of  the  jurisdiction  of  this  Court  at  all. 
The  pursuer  does  not  ask  that  these  accom- 
modations should  be  given  to  him  as  faci- 


lities under  the  Railway  and  Canal  Traffic 
Act.  This  is  an  action  on  contract  and 
nothing  else,  and  that  we  have  jurisdiction 
to  dispose  of  it  seems  to  me  beyond  all 
doubt,  and  it  is  in  exercise  of  that  juris- 
diction that  we  say  the  pursuer's  construc- 
tion of  the  contract  is  wrong  and  that  he 
has  no  right  under  the  contract  to  compel 
the  Railway  Company  to  provide  these 
accommodations.  Whether  he  may  go  to 
the  Railway  Commissioners  to  obtain  the 
same  things  or  something  like  them  as 
facilities  is  a  totally  different  matter  with 
which  we  have  pothing  to  do.  Therefore  I 
agree  with  your  Lordship  that  the  action 
should- be  dismissed. 

The  Court  recalled  the  Lord  Ordinary's 
interlocutor  and  dismissed  the  action. 

Counsel  for  Pursuer  and  Respondent- 
Lord  Advocate  (Scott  Dickson,  K.O.)— T. 
B.  Morison.    Agent— F.  J.  Martin,  W.S. 

Counsel  for  Defenders  and  Reclaimers— 
Guthrie,  K.O.— Hunter.  Agents— John  C. 
Brodie  &  Sons,  W.S. 


Wednesday,  October  25. 

FIRST    DIVISION. 

[Lord  Johnston,  Ordinary 
on  the  Bills. 

GLENDAY  v.  JOHNSTON. 

Diligence — Meditatio  FugcB  Warrant — Ali- 
ment— Arrears  of  Aliment — Debtors  (Scot- 
land) Act  1880  (43  and  U  Vict.  c.  34),  see.  4 
— Civil  Imprisonment  (Scotland^  Act  1882 
(46  and  4fi  Vict.  c.  42),  sees.  3  and  4. 

A  woman  who  seventeen  years  before 
had  g^ven  birth  to  an  illegitimate  child, 
presented  a  petition  in  the  Sheriff 
Court  craving  warrant  for  committing 
to  prison  a  man  against  whom  she  was 
about  to  raise  an  action  of  filiation  and 
aliment.  She  had  not  previously  taken 
any  steps  to  enforce  her  claim  for  ali- 
ment. The  in  meditatione  fugcB  war- 
rant having  been  granted,  and  im- 
prisonment having  followed  thereon, 
held  in  a  suspension  (1)  that  the  debt  in 
question  was  not  a  "sum  decerned  for 
aliment"  excepted  from  the  operation 
of  section  4  oi  the  Debtors  (Scotland) 
Act  1880,  which  abolishes  imprisonment 
for  debt;  (2)  that  by  the  Civil  Imprison- 
ment (Scotland)  Act  1882,  sec.  3,  im- 
prisonment was  no  longer  a  competent 
diligence  even  for  alimentary  debts;  (3) 
that  imprisonment  on  an  in  medita- 
tione Jugae  warrant,  being  merely  an 
ancillary  diligence,  was  therefore  here 
incompetent ;  and  (4)  that  the  note 
should  be  passed  avniplidter. 

Cain  V.  M'Colm,  May  31,  1892,  19  B. 
813,  20  S.L.R.  735,  distinguished. 
Diligence — Meditatio  Fugce — Conformity  of 
iVarrant  for  Imprisonment  to  Prayer. 
The  prayer  of  a  petition  for  imprison- 
ment on  an  in  medxtationefugcBwairKot 
craved  that  the  defender  should  be  com- 
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mitted  to  the  prison  of  Forfar.  The 
Sheriff  committed  him  to  the  prison  of 
Dundee.  Ojuvnvom.  that  in  the  circum- 
stances this  disconfonnity  did  not  ren- 
der the  warrant  invalid. 
The  Debtors  (Scotland)  Act  1880  (43  and  44 
Vict.  cap.  34),  sec.  4,  enacts—"  AbolitUm  of 
Imprisonment  for  Debt— VfitYi  the  excep- 
tions hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  Act, 
be  apprehended  or  imprisoned  on  account  of 
any  civil  debt.  There  shall  be  excepted 
from  the  operation  of  the  above  enactment 
—(I)  Taxes,  fines,  or  penalties  due  to  Her 
Majesty,  and  rates  and  assessments  lawfully 
imposed  or  to  be  imposed.  (2)  Sums  decerned 
for  aliment — provided  that  no  person  shall 
be  imprisoned  in  any  case  excepted  from 
ttie_  operation  of  this  section  for  a  longer 
period  than  twelve  months.  Nothing  con- 
tained in  this  Act  shall  affect  or  prevent 
the  apprehension  or  imprisonment  of  any 
person  under  a  warrant  granted  against 
him  as  being  in  meditationefugm,  or  under 
any  decree  or  obligation  ad  fcusmMnpraealan- 
dum." 

The  Civil  Imprisonment  (Scotland)  Act 
1882  (45  and  46  Vict.  cap.  42),  sec.  3,  enacts— 
"From  and  after  the  commencement  of  this 
Act  no  person  shall,  except  as  hereinafter 
provided,  be  apprehended  or  imprisoned  on 
account  of  his  failure  to  pay  any  sum  or 
sums  decerned  for  aliment.  (Sec.  4)  Subject 
to  the  provisions  hereinafter  contained,  any 
sheriff  or  sheriff-substitute  may  commit  to 
prison  for  a  period  not  exceeding  six  weeks 
or  until  payment  of  the  sum  or  sums  of 
aliment,  ana  exjienses  of  process  decerned 
for,  or  such  instalment  or  instalments 
thereof  as  the  sheriff  or  sheriff-substitute 
may  appoint,  or  until  the  creditor  is  other- 
wise satisfied,  any  person  who  wilfully  fails 
to  pay  within  the  days  of  charge  any  sum 
or  sums  of  aliment,  together  with  the  ex- 
penses of  process,  for  which  decree  has  been 
pronounced  against  him  by  any  competent 
court.  .  .  ." 

This  was  a  note  of  suspension  and  libera- 
tion brought  by  James  Glenday,  vanman, 
Toronto,  Canada.  The  complainer  had  been 
incarcerated  at  the  instance  of  the  respon- 
dent Agnes  Johnston,  Dundee  Loan,  Forfar, 
under  an  in  meditatione  ficgce  warrant, 
panted  in  the  Sheriff  Court  at  Forfar,  on 
the  allegation  that  seventeen  years  before 
she  had  sdven  birth  to  an  illegitimate  child 
of  which  ne  was  the  father ;  that  he  before 
the  birth  had  fled  the  country  to  escape  his 
obligation  to  aliment  the  child;  that  he 
was  due  and  owing  to  her  the  sum  of  £2 
of  inlying  expenses,  and  the  sum  of  £03, 
12b.  (exclusive  of  interest),  being  aliment 
for  the  first  twelve  years  of  the  child's  life 
at  the  rate  of  £7,  16s.  per  annum ;  that  she 
was  almut  to  raise  an  action  of  filiation 
and  aliment  against  him  for  recovery  of 
these  sums;  and  that  he  was  about  to 
return  to  America.  The  crave  of  her  peti- 
tion was  that  he  should  be  apprehended 
and  committed  to  the  prison  or  Forfar  till 
he  should  find  ca.ution  de  jvdicio  sisti.  The 
Sheriff-Substitute  had  committed  the  corn- 
plainer  to  the  prison  of  Dundee,  the  prison 


at  Forfar  no  longer  being  available  for  that 
class  of  prisoner. 

The  complainer  brought  the  present  note 
of  suspension  and  liberation,  denying  that 
he  was  the  father  of  the  said  cnild,  and 
alleging  (as  was  admitted)  that  no  legal 
proceedings  bad  been  taken  against  him  oy 
the  respondent  since  the  date  of  the  child  s 
birth,  and  that  any  action  which  might  now 
be  raised  against  him  by  the  respondent 
must  be  for  repayment  of  advances  made 
for  aliment,  i.e.,  for  an  ordinary  debt. 

At  the  date  of  the  discussion  herein  the 
respondent's  action  of  filiation  and  aliment 
had  been  raised  and  a  copy  of  the  record 
was  produced. 

The  complainer  pleaded,  inter  alia — "(1) 
The  proceedings  complained  of  being  incom- 
petent in  respect  that  imprisonment  cannot 
follow  upon  any  decree  obtained  for  the 
alleged  debt,  suspension  and  liberation 
should  be  granted  as  craved.  (2)The  warrant 
to  imprison  in  Dundee  being  at  variance 
with  the  prayer  of  the  petition,  suspension 
and  liberation  should  be  granted." 

The  Lord  Ordinary  (Johnston)  passed  the 
note  and  on  caution  dejvdicio  aisti  granted 
liberation. 

Opinion. — "A  warrant  of  imprisonment 
as  vn  meditatione  fugce  has  been  granted 
against  the  complainer  James  Glenday 
at  the  instance  of  the  respondent  Agnes 
Johnston  in  somewhat  peculiar  circum- 
stances. The  respondent  alleges  that 
seventeen  years  ago  she  bore  an  Ulegiti- 
mate  child,  of  whicn  the  complainer  is  the 
father ;  that  to  escape  fulfilment  of  his 
obligation  to  contribute  to  the  aliment  of 
the  child  he  absconded  shortly  before  its 
birth,  and  that  she  has  now  tor  the  first 
time  the  opportunity  of  suing  him  in  an 
action  of  filiation  and  aliment,  he  having 
returned  to  this  country  for  a  temporary 
purpose.  As  he  admits  that  he  is  on  the 
point  of  leaving  the  country  she  is  entitled 
to  her  warrant,  provided  the  debt  she 
claims  is  one  on  which  personal  diligence 
may  follow.— JCidd  v.  Hyde,  9  R.  803 ;  Hart 
V.  Anderson's  Trustees,  18  R.  100.  But  the 
complainer  has  brought  a  suspension  and 
liberation  on  two  grounds. 

"(1)  He  says  that  the  petition  craved  his 
committal  to  the  'prison  of  Forfar,'  whereas 
the  Sheriff  has  g^ranted  warrant  to  imprison 
him  in  the  'prison  of  Dundee,'  and  be  main- 
tains that  the  warrant  is  bad  because  it 
does  not  literally  follow  the  prayer  of  the 

ritition.— GarriocA  v.  Wilson,  13  D.  1377. 
am  not  prepared  to  sustain  this  conten- 
tion. Forfar  prison  has  under  the  Prison 
Commissioners  been  deprived  of  its  status 
as  an  ordinary  prison.  It  is  now  reduced 
to  a  place  of  detention  merely  for  fourteen 
day  sentences,  and  cannot  be  used  for  civil 
pnsoners  unless  temporarily,  and  even  of 
that  I  am  not  sure.  But  Dundee  prison 
now  does  duty  for  the  whole  county  in 
anything  other  than  sentences  of  the 
above  nature,  and  I  do  not  think  that 
when  the  Sheriff  very  properly  granted 
warrant  for  imprisonment  in  Uie  prison 
of  Dundee,  which  is  legally  and  adminis- 
tratively, though  not  locally,  the  prison  of 
Forfar  he  was  granting  what  can  oe  fairly 
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said  to  be  vMra  petita,  and  therefore  to 
vitiate  his  warrant. 

"  (2)  The  complainer  maintains  that  the 
respondent's  claim  against  him  is  not  one 
for  aliment  but  only  for  repetition  of  out- 
lay, and  therefore  for  an  ordinary  debt,  a 
decree  for  which  could  not  now  be  enforced 
by  personal  diligence.  If  this  be  so,  arrest- 
ment on  such  a  claim  8ts  in  meditatione 
fugce  is  undoubtedly  incompetent. 

"  There  have  been  several  cases  touching 
on  the  point,  but  none  I  think  which  solve 
the  exact  question  raised.  The  claim  of  a 
parochial  board  to  recover  from  a  son  their 
expenditure  in  alimenting  his  father  was 
held  not  to  warrant  imprisonment  under 
the  Act  1882. — TeveTidale  v.  Duncan,  10  B. 
862 ;  Mackay  v.  Parish  Council  of  Resolia, 
1  F.  621.  And  it  is  true  that  there  are 
observations  made  in  these  cases  which,  if 
not  restricted  to  the  subject-matter,  would 
lead  to  the  conclusion  that  the  present 
claim,  which  is  not  for  the  present  or 
future  aliment  of  any  particular  individual, 
but  wholly  for  recovery  of  aliment  already 
supplied,  was  no  better  ground  for  sucn 
personal  diligence  than  the  claim  of  a 
parochial  board.  But  in  the  case  of  Cain 
V.  M'Colm,  19  B.  813,  the  mother  of  a 
bastard  was  held  entitled  to  enforce  by 
imprisonment  payment  of  arrears  of  ah- 
ment  for  w  hich  she  had  obtained  a  decree. 
It  is  true  that  there  is  this  distinction  that 
the  obligation  to  aliment  was  still  current 
and  badnot  as  here  come  to  an  end. 

"  I  should  myself  have  been  prepared  to 
say  that '  a  sum  decerned  for  aliment,'  Act 
1880,  sec.  4,  and  'a  sum  of  aliment,'  Apt 
1882,  sec.  4,  both  had  reference  to  the  de 
preaenti  and  de  futuro  aliment  of  an 
individual.  But  the  authority  of  Cain's 
case  would  wan-ant  personal  diligence  for 
arrears  where  the  mother  of  a  bastard 
had  been  able  to  secure  her  decree  even  in 
the  last  year  of  the  period  during  which 
contribution  can  be  exacted,  and  1  am  not 
so  clear  that  the  fact  that  she  has  failed  to 
secure  her  decree  till  the  expiry  of  that 
period  makes  such  a  difference  that  I  would 
De  justified  in  the  Bill  Chamber  in  granting 
liberation  without  caution,  which  would  be 
an  irreparable  step. 

"I  am  farther  influenced  by  the  considera- 
tion that  the  woman's  claim  must  be  in  the 
form  of  an  ordinary  action  of  filiation  and 
aliment,  in  which,  if  the  paternity  is  esta- 
blished, the  decree  will  be  for  aliment  as 
from  a  past  due  date. 

"I  shall  therefore  pass  the  note  and  grant 
liberation  on  caution." 

The  complainer  reclaimed,  and  argued — 
(1)  Arrestment  on  an  in  meditatione  fagce 
warrant  was  an  ancillary  diligence,  and 
was  not  competent  unless  for  a  debt 
which  might  oe  enforced  by  imprison- 
ment— Marshall  v.  Dohson,  December  18, 
1844,  7  D.  232;  4  S  V.  C  ZJ,  June  6,  1843, 
5  D.  1116;  Kidd  v.  Hyde,  May  19,  1882,  9 
E.  803,  19  S.L.E.  609.  Imprisonment  as 
a  method  of  civil  diligence  had  been 
abolished.  Even  in  the  case  of  an  ali- 
mentary debt  imprisonment  was  not  com- 
petent on  the  decree  de  piano,  but  only 
on  a  finding   by  the  Sheriff  that  failure 


to  payhad  been,  wilful  (Debtors  (Scotland) 
Act  1880,  sec.  4;  Civil  Imprisonment  (Scut- 
land)  Act  1882,  sees.  3,  4).  Imprisonment 
on  an  in  meditatione  fugae  warrant  was 
incompetent  in  cases  where  imprisonment 
had  been  rendered  incompetent  by  the 
Acts  cited — Hart  v.  Anderson's  Trustees, 
November  28,  1890,  18  R.  169,  28  S.L.R.  133. 
Moreover,  the  debt  here  sued  for  was  not 
an  alimentary  debt.  Aliment  was  not 
current  at  the  date  of  the  action.  The 
pursuer's  action  was  one  for  repayment 
of  advances,  and  under  it  there  could  he 
no  sum  decerned  for  aliment  in  the  sense 
of  the  Civil  Imprisonment  (Scotland)  Act 
1882,  sec.  3,  and  for  this  reason  also  im- 
prisonment was  incompetent — Tevendale 
v.  Duncan,  March  20,  1883,  10  R  852,  20 
S.LbR.  6^  (2)  The  warrant  of  imprison- 
ment was  bad  because  it  was  not  conform 
to  the  prayer — Garrioch  v.  Wilson,  Jidy 
17,  1851,  13  D.  1377;  ifCubbin  v.  Fulttya, 
June  23,  1852,  14  D.  908. 

The  respondent  argued — (1)  The  warrant 
was  substantially  in  accordance  with  the 
prayer;  (2)  diligence  by  imprisonment  for 
arrears  of  aliment  was  competent— Coin  v. 
M'Colm,  May  31,  1892,  19  R.  813,  2B  S.L.B. 
735;  Daviea  v.  Duncan,  February  9,  1881, 
23  D.  632. 

Lord  Pbbsidbnt — In  this  case  the  re- 
spondent alleges  that  seventeen  or  eighteen 
years  ago  she  had  an  illegitimate  child  of 
which  the  complainer  was  the  father.  She 
also  alleges  that  no  money  was  ever  paid 
by  the  complainer  for  her  inlying  expenses 
or  for  the  aliment  of  the  child,  and  that 
she  was  never  in  a  position  to  sue  him  for 
such  expenses,  as  he  left  the  country  before 
the  birth  of  the  child.  Now,  seventeen  or 
eighteen  years  later,  the  complainer  having 
returned  to  this  country,  the  respondent 
asked  and  obtained  a  warrant  to  imprison 
him  as  in   meditatione  fugae.     The  com- 

f>lainer  brought  the.present  suspension  and 
iberation,  and  the  Lord  Oixlinary  has 
passed  the  note  and  panted  liberation  on 
caution  de  judicio  nsti.  The  complainer 
reclaimed  and  asks  the  Court  to  pass  the 
note  without  caution. 

The  grounds  on  which  the  reclaimer  ui-ges 
liberation  are  thi-ee  in  number,  two  of 
which  are  dealt  with  by  the  Lord  Ordinary 
in  his  opinion,  while  the  third,  though 
allied  before  his  Lordship,  is  not  dealt 
with. 

(1)  The  fli-st  ground  is  that  the  warrant 
of  incarceration  issued  by  the  Sheriff  is 
bad,  in  that  it  is  disconfonn  to  the  prayer 
of  the  petition  to  imprison.  The  Sheriff 
granted  warrant  to  imprison  the  reclaimer 
in  the  prison  of  Dundee,  while  the  petition 
craved  his  committal  to  the  prison  of  For- 
far. Now  we  are  told  that  there  is  no  pro- 
vision made  in  the  building  known  as  the 
prison  of  Forfar  for  the  detention  of  civil 
prisoners,  and  I  should  hesitate  to  disagree 
with  the  view  of  the  Loi-d  Ordinary  on  this 
point.  But  it  is  unnecessary  to  gfo  into  the 
matter  as  eitlier  of  the  two  other  grounds 
are,  in  my  opinion,  sufiicient  to  justify  tiie 
Court  in  passinj^  the  note  and  granting 
*  liberation  simphciter. 
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(2)  The  Debtors  (Scotland)  Act  1880,  sec- 
tion 4,  abolished  imprisonment  for  debt 
with  t'nro  exceptions,  one  of  which  was 
"sums  decerned  for  aliment."  Now,  I  adopt 
tiie  general  reasoning  of  Lord  Youngin  the 
case  of  TevendbaXR  V.  Duncan,  10  R.  ^2. 
That  case  is  not  a  direct  precedent,  but 
many  remarks  in  it  apply  to  the  present 
case.  A  "sum  decerned  for  aliment"  im- 
pUes  that  there  is  some  one  waiting  to  be 
alimented.  But  here  the  child  is  almost 
grown  up,  and  the  claim  is  really  one  for 
reimbursement  and  does  not  fall  within 
the  exceptions  to  section  4  of  the  Act. 

(3)  The  thii-d  objection  is  an  equally 
formidable  one.  Under  section  8  of  the 
Civil  Imprisonment  (Scotland)  Act  1882 
imprisonment  for  alimentary  debts  is 
abolished,  and  section  4  gives  a  new  power 
to  imprison  for  wilful  failure  to  pay  any 
sums  of  aliment  for  which  decree  has  been 
pronounced.  This  Act  thus  abolishes  the  old 
personal  diligence  for  alimentary  debts,  and 
so  the  warrant  to  imprison  in  Tneditatione 
fugce  fails  with  it.  The  remarks  of  Lord 
Kutherfurd  Clark  in  the  case  of  Kidd  v. 
Hyde,  9  B.  803^  are  in  point,  where  he  says  at 
page  806,  "The  result  is  that  the  rned'Uatio 
fugce  warrant  is  directed  against  the  person 
only,  and  that  its  proper  ofiice  is  to  secure 
that  the  creditor  shall  have  all  the  remedies 
which  the  law  g^ves  him  against  the  person 
of  his  debtor.  It  is  an  ancillary  and  not 
an  independent  diligence  and  can  never 
by  its  own  power  lead  to  the  recovery  of 
the  debt."  So  when  the  meditaXio  fugae 
warrant  was  saved  in  express  words  by  tne 
Act,  it  was  only  saved  for  its  own  purposes, 
t.e.,  as  au  ancillary  diligence.  So  the  Act 
of  1882  in  sweeping  away  personal  diligence 
for  alimentaty  debt,  swept  away  with  it 
the  ancillary  diligence  of  the  fugce  warrant. 

Lord  Adam — I  am  of  the  same  opinion. 
The  first  objection  taken  here  is  that  while 
the  petition  craved  for  committal  to  the 
prison  of  Forfar,  the  Sheriff  panted 
warrant  to  imprison  in  the  prison  of 
Ehindee.  I  do  not  think  that  where  an 
application  of  this  sort  is  made  in  that 
form  it  is  incompetent  on  the  part  of  the 
Sheriff  to  alter  the  place  of  incarceration. 
I  do  not  think  that  under  the  old  form  it 
was  necessary  to  specify  the  particular 
"Tolbooth"  or  "next  sure  prison  in  which 
incarceration  was  desired,  and  I  therefore 
think  ^rith  your  Lordship  that  this  objec- 
tion should  DC  repelled.  I  also  think  that 
the  prison  of  Dundee  being  the  only  avail- 
able prison  for  Forfar,  the  objection  is  in 
itself  Hypercritical. 

I  also  agree  with  your  Lordship  on  the 
other  points.  It  appears  from  the  autho- 
rities that  a  medttaiio  fugce  warrant  is 
merely  an  ancillary  diligence,  and  accord- 
ingly it  is  not  of  avail  except  in  cases  where 
faflnre  to  implement  the  order  pronounced 
would  be  followed  by  imprisonment.  I  do 
not  think  that  that  is  the  case  here,  for  the 
decree  pronounced  against  the  suspender 
is  not  one  which  could  of  itself  be  followed 
by  personal  dilig^ence.  It  would  require  a 
supplementary  application  to  the  Sheriff, 
and  imprisonxnent   could  only   follow  on 


a  warrant  from  the  Sheriff  pronounced 
after  the  debtor  had  failed  to  satisfy  him 
by  proof  that  his  failure  to  pay  the  sum 
decerned  for  was  not  wilful.  .  That  does 
not  appear  to  me  to  be  an  instance  of  a 
decree  that  is  followed  by  personal  diligence. 
But,  further,  I  do  not  think  that  this  is  an 
alimentary  debt.  It  is  not  "a  sum  decerned 
for  aliment."  If  the  action  had  been 
brought  seventeen  or  eighteen  years  ago 
and  decree  for  aliment  had  been  pronounced 
then,  it  might  have  been  different.  But 
that  was  not  done,  and  so  I  do  not  think 
the  case  of  Cain  applies  here,  for  in  that 
case  a  sum  of  aliment  had  actually  been 
decerned  for.  I  think,  on  the  contrary, 
that  this  is  merely  a  claim  for  an  ordinary 
debt  and  one  on  which  imprisonment 
cannot  follow,  and  if  that  is  so  it  appears 
to  me  that  a  meditatio  ftigce  warrant  is 
clearly  incompetent. 

Lord  M'Laren— The  hypothesis  on  which 
every  such  application  as  this  proceeds  is 
that  the  petitioner  has  a  good  claim,  and 
that  if  the  respondent  is  detained  in  this 
country  decree  will  be  obtained  against 
him.  So  the  first  question  comes  to  be — 
supposing  the  pursuer's  case  is  well-founded, 
what  is  the  nature  of  the  decree  she  will 
obtain ;  will  it  be  a  decree  for  aliment  or 
only  for  an  ordinary  debt  ?  In  other  words, 
will  it  be  a  decree  for  a  debt  which  falls 
within  the  exceptions  in  section  4  of  the 
Debtors  Act  of  1880,  or  will  it  not?  Now,  I 
see  that  although  the  Lord  Ordinary  has 
granted  liberation  only  on  caution  de 
juAido  aiaii  being  found,  he  has  expressed 
an  opinion  as  to  the  meaning  of  the 
Debtors  Act  which  is  entirely  consistent 
with  the  reasons  which  your  Lordships 
have  given  for  the  judgment  we  are  to 
pronounce.  The  Lord  Ordinary  says — "  I 
should  myself  have  been  prep<u«d  to  say 
that '  a  sum  decerned  for  aliment '  (Act  1880, 
sec.  4)  and  'a  sum  of  aliment'  (Act  1882, 
sec.  4)  both  had  reference  to  the  de  pre- 
aenti  and  de  futvuro  aliment  of  an  indi- 
vidual." But  he  goes  on  to  say  that  the 
authority  of  CoxrCa  case,  10  B.  813^  makes 
him  hesitate,  and  that  he  does  not  feel 
justified  in  granting  liberation  without 
caution.  The  Lord  Oidinary  was  sitting  in 
the  Bill  Chaml)er,  and  I  think  that  he  was 
quite  right  not  to  pass  the  note  without 
caution,  which,  as  ne  says,  would  be  an 
irreparable  step.  I  was  one  of  the  Judges 
who  took  part  in  the  decision  in  the  case  of 
Cain,  10  B.  813,  and  I  desire  to  say  that  in 
giving  that  decision  we  did  not  feel  that 
we  were  trenching  in  any  way  on  the  judg- 
ment in  the  case  of  Tevendalei  10  B.  8^ 
that  where  aliment  has  been  furnished  by 
a  person  who  is  not  the  primary  obligant, 
the  claim  for  relief  is  not  an  alimentary 
claim.  But,  the  aliment  being  current,  we 
could  not  limit  the  effect  of  an  alimentary 
decree  to  the  one  term's  payment,  but  its 
effect  must  draw  back  to  and  include  the 
whole  aliment  which  is  due  and  unpaid. 
It  would  be  giving  a  very  wide  extension 
to  the  principle  or  that  decision  were  we 
to  hold  that  where  a  child  has  passed  the 
age  when  aliment  has  to  be  given,  a  claim 
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for  reimbursement  of  sums  applied  for  the 
benefit  of  the  child  is  such  an  urgent  and 
necessary  claim  as  to  warrant  this  summary 
method  of  enforcing  it.  I  agree  with  your 
Lordships  that  the  decree  here  is  not  for 
an  alimentary  debt,  and  that  consequently 
imprisonment  under  a  meditatio  fuga  war- 
rant is  incompetent. 

Lord  Kinnbar  was  not  present. 

The  Court  recalled  the  interlocutor  of 
the  Lord  Ordinary,  and  passed  the  note 
simpliciter. 

Counsel  for  the  Reclaimer — The  Solicitor- 
General  (Clyde,  K.C.)— Findlay.  Agents- 
Gill  k  Pringle,  W.S. 

Counsel  for  the  Respondent  —  Gunn. 
Agents — Mackay  &  Young,  W.S. 


Thursday.  November  2. 

SECOND    DIVISION. 

[Lord  Low,  Ordinary. 
TASKER  V.  GRIEVE. 

Jurisdiction  —Foreign — Domicile — Citation 
— Scotch  Domicile  of  Origin  and  Personal 
Service  in  Scotland  without  Forty  Days' 
Residence  there. 

Held  (off.  judgment  of  Lord  Low) 
that  a  Scottish  domicile  of  origin 
coupled  with  personal  service  in  Scot- 
land without  forty  days'  residence 
there  does  not  found  jurisdiction 
against  one  who  has  abandoned  his 
original  domicile. 

Opinion  (per  the  Lord  Justice-Clerk) 
that  a  Scotch  domicile   of  succession 
coupled  with  personal  service  in  Scot- 
land but  without  forty  days'  residence 
there  would  not  found  jurisdiction  in 
Scotland. 
An  action  for  recovery  of  a  debt  alleged 
to  be  due  was  raised  by  Mrs  Marion  Jack 
Tasker,  widow,  40  Union  Street,  Greenock, 
against  Walter  Baine  Grieve,  of  St  John's, 
I^wfoundland,   merchant  and  shipowner, 
residing   at    70    Bruntsfield    Place,    Edin- 
bureh. 

The  pursuer  averred  —  "(Cond.  1)  By 
power  of  attorney  dated  4tn  March  1876 
the  pursuer  made  and  appointed  the  de- 
fender her  attorney,  to  attend  to  her 
interests  and  act  on  her  behalf  in  the 
control  and  management  of  certain  lands 
and  tenements  belonging  to  her,  and 
situated  in  St  John's,  Newfoundland.  The 
defender  was  then  and  at  the  date  of  the 
transactions  hereinafter  mentioned,  and 
still  is,  a  member  (1)  of  the  firm  of  Baine, 
Johnston,  &  Company,  and  B.  Johnston  & 
Company,  merchants  in  St  John's,  New- 
foundland, and  Greenock;  (2)  of  Baine  & 
Johnston,  merchants  in  Greenock;  (3)  of 
the  Glebe  Sugar  Refining  Company, 
Greenock;  and  (4)  of  the  firm  or  trading 
concern  carrying  on  business  under  the 
name  of  Thomas  Crawford,  merchant, 
Greenock,   at   19  West   Blackball   Street, 


or  elsewhere  in  Greenock.  The  defender 
is  also  vested  as  a  trustee  for  himself  and 
his  co-partners,  and  is  beneficially  interested 
in  heritable  properties  in  Greenock.  The 
defender  is  also  proprietor  of  a  lair  or  lairs 
of  ground  in  Greenock  Cemetery,  Greenock, 
in  which  his  wife  Mrs  Helen  Marion  Grieve, 
and  his  daughter  Annie  Charlotte  Grieve, 
are  interred.  The  defender  is  a  son  of  the 
late  ez-Provost  James  Johnston  Grieve  of 
Greenock,  who  was  a  native  of  Scotland, 
and  continued  down  to  the  date  of  his 
death  to  be  a  domiciled  Scotsman.  The 
defender's  domicile  of  origin  is  Scottish, 
and,  notwithstanding  frequent  visits  to  his 
place  of  business  in  Newfoundland,  he  has 
never  abandoned  that  domicile.  Further, 
the  defender  is  subject  to  the  jurisdiction 
of  the  Scottish  Courts  in  respect  that  prior 
to  the  personal  service  upon  him  of  the 
siuumons  in  the  present  action  at  70 
Bruntsfield  Place,  Edinbiu-gh,  on  1st  July 
1001,  be  had  resided  continuously  in  Scot- 
land for  a  period  of  over  forty  days." 

The  pursuer,  inter  alia,  pleaded — "(1) 
The  defender  is  subject  to  the  jurisdiction 
of  the  Scottish  Courts  in  resp>ect  that, 
inter  alia,  (a)  his  domicile  is  Scottish;  (6) 
he  had  resided  continuously  in  Scotland 
for  a  period  of  over  forty  days  prior  to  the 
personal  service  within  Scotland  upon  him 
of  the  summons  in  the  present  action ;  and 
(c)  he  is  also  vested  as  a  trustee  for  himself 
and  his  co-partners,  and  is  beneficially 
interested  in  heritable  properties  in 
Greenock." 

The  defender,  inter  alia,  pleaded— "(1) 
No  jurisdiction." 

Iroof  was  allowed  on  the  question  of 
jurisdiction. 

It  was  proved  that  the  defender  arrived 
in  Scotland  on  25th  May,  and  that  the 
summons  was  personally  served  upon  him 
in  Edinburgh  on  1st  July  1005,  and  that 
between  these  dates  he  had  paid  two  visits 
of  five  or  six  days'  duration  to  London.  It 
was  further  proved  that  the  defender's 
domicile  of  origin  was  Scotch,  but  that  he 
had  abandoned  his  original  domicile.  (The 
evidence  is  reviewed  in  the  Lord  Ordinary's 
note). 

On  9th  May  1905  the  Lord  Ordinary  (Low) 
sustained  the  first  plea-in-law  for  the  de- 
fender and  dismissed  the  action. 

Opinion. — "The  question  ui>on  which 
proof  has  been  taken  in  this  case  is 
whether  the  defender  is  subject  to  the 
jurisdiction  of  the  Court. 

"  It  is  not  now  disputed  that  the  domicile 
of  origin  of  the  defender  was  Scotland, 
although  he  was  bom  in  Newfoundland. 
He  has,  however,  had  his  home  and  been 
resident  in  Newfoundland  for  some  thirty 
years,  and  he  maintains  that  he  has  lost 
his  domicile  in  Scotland  and  acquired  a 
domicile  in  Newfoundland. 

"Until  1895  the  defender  was  a  partner 
of  the  firm  of  Baine  &  Johnston,  merchants 
in  Greenock,  and  also  of  Baine,  Johnston, 
&  Company,  merchants  in  Newfoundland, 
which,  I  understand,  was  a  branch  of  the 
Greenock  firm,  and  in  other  ways  he  ap- 

gears  to  have  kept  up  his  connection  wiui 
Gotland  —  sending    bis    children    to    be 
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educated  there,  maintaining  a  house  in 
Greenock  for  their  accommodation,  and 
himself  visitingf  Scotland  practically  everv 
year.  In  1885,  nowever,  both  the  Greenock 
nrm  and  the  Newfoundland  Arm  became 
bankrupt,  and  their  estates  were  seques- 
trated under  the  Bankruptcy  Acts.  Since 
that  event  the  defender  has  carried  on 
business  on  his  own  account  in  Newfound- 
land, and  he  is  not  connected  with  or 
interested  in  any  business  in  Scotland,  and 
he  appears  to  have  no  property  of  any  kind 
there.  In  these  circumstances,  while  it 
might  have  been  a  delicate  c|uestion 
whether  the  defender  had  lost  his  domi- 
cile of  origin  so  long  as  he  continued  to 
be  a  member  of  the  Greenock  firm,  I  think 
that  now  that  that  firm  has  ceased  for 
many  years  to  exist,  and  the  defender  has 
given  up  all  business  connection  with  this 
country,  he  miist  be  regarded  as  having 
abandoned  his  original  domicile  there.  He 
is  resident  and  has  his  home  in  Newfound- 
land, and  there,  and  there  only,  he  conducts 
bis  business.  Further,  there  appears  to  be 
no  reason  to  suppose  that  he  has  any 
intention  of  returning  permanently  to 
this  country,  and  indeed  I  think  that  it 
may  be  inferred  that  he  is  not  likely  to  be 
in  a  position  to  do  so. 

"I  am  therefore  of  opinion  that  the 
defender  is  not  now  a  domiciled  Scotsman. 

"The  pursuer,  however,  avers  that  prior 
to  the  personal  service  of  the  summons 
upon  the  defender  he  had  resided  con- 
tinuously in  Scotland  for  a  period  of  over 
forty  days.  Tliat  averment  has  not  been 
established.  The  defender  arrived  in  Scot- 
land on  25th  May  1904,  and  the  summons 
was  served  upon  him  on  the  1st  of  July, 
and  in  the  interval  he  had  twice  paid  a 
visit  of  five  or  six  days'  duration  to 
London.  If,  therefore,  forty  days' j-esidence 
in  Scotland  prior  to  citation  was  necessary, 
jurisdiction  aas  not  been  established. 

"The  pursuer  however  also  contended 
that  in  the  case  of  a  person  whose  domicile 
of  origin  was  Scotland,  forty  days'  resi- 
dence Tvaa  not  required,  and  personal 
service  in  Scotland  was  sufficient. 

"  At  one  time  there  seems  to  have  been  a 
disposition  to  regard  the  mere  fact  that  a 
person  was  a  Scotsman  by  birth  as  suffi- 
cient to  give  jurisdiction,  but  that  view 
was  negatived  by  the  House  of  Lords  in 
Grant  v.  Peddve  (1  W.  &  S.  716).  It  was 
argued,  however,  that  the  fact  of  Scottish 
origin  still  continued  to  be  an  element  to 
be  taken  into  consideration,  and  that  when 
coupled  with  personal  service  in  Scotland 
it  was  sufficient  to  confer  jurisdiction. 
That  argument  undoubtedly  receives  sup- 
port from  the  opinions  which  were  gfiven 
In  Ritchie  v.  Fraaer  (15  D.  205).  What  was 
actually  decided  in  that  case  was  that 
where  there  had  been  sixty  days'  residence 
in  Scotland,  followed  by  personal  service, 
jurisdiction  had  been  established,  although 
the  continuity  of  the  residence  had  twice 
been  interrupted  by  short  absences  from 
Scotland.  No  doubt  the  learned  Judges 
did  give  weight  to  the  fact  that  the  de- 
fender, although  he  was  settled  in  America, 
was  a  ScotsmMi  by  origin,  and  I  think  that 


the  majority  would  have  been  prepared  to 
hold  that  the  Scottish  origin,  coupled  with 
personal  service,  would  have  been  sufficient 
without  forty  days'  residence.  There  is  no 
case,  however,  at  all  events  since  the  judg- 
ment of  the  House  of  Lords  in  Grant  v. 
Peddle,  in  which  jurisdiction  has  been  held 
to  have  been  established  against  a  person 
originally  Scotch,  but  who  nas  acquired  a 
domicile  in  another  country,  merely  by 
personal  service  in  Scotland,  without  resi- 
dence there,  nor,  so  far  as  I  can  find,  have 
the  opinions  indicated  in  Ritchie  v.  Eraser, 
that  in  such  a  case  jurisdiction  would 
be  established,  ever  been  followed  or 
approved. 

"I  think,  therefore,  that  to  introduce  such 
a  jurisdiction  would  be  a  novelty,  at  all 
events  in  more  modern  practice.  It  seems 
to  me  that  if  a  person  originally  domiciled 
in  Scotland  abandons  that  domicile  and 
acquires  another,  he  is  to  be  regarded  as 
being  just  as  much  a  foreigner  as  if  he  had 
never  had  a  Scottish  domicile,  and  that 
personal  service  upon  him  in  Scotland  will 
not  give  jurisdiction  unless  there  has  also 
been  residence  for  the  requisite  period. 

"  I  shall  therefore  sustain  the  plea  of  no 
jurisdiction  and  dismiss  the  action." 

The  pursuer  reclaimed,  and  argued — The 
defender  had  failed  to  discharge  the  onus  of 
proving  a  change  of  domicile — Steel  v.  Steely 
July  13,  1888,  15  R.  896,  Lord  President  at  p. 
908,  25  S.L.K.675;  Brooks  v.  Brooks'  Trus- 
tees, July  15,  1902,  4  F.  1014,  Lord  President 
at  p.  1083,  39  S.L.B.  816.  The  defender's 
domicile  of  origin  therefore  being  Scottish, 
he  was  amenable  to  the  jurisdiction  of  the 
Court  after  personal  service  in  Scotland — 
Ritchie  v.  Fraser,  December  11,  1852,  16  D. 
205;  Witkie  v.  Muirhead,  1629,  M.  4814; 
Dickie  v.  Dick,  December  20,  1811,  F.O.  vol. 
16,  p.  449,  Ersk.  i,  ii,  19,  footnote  p.  38  etse^. 
Interruption  of  the  defender's  residence  in 
Scotland  was  immaterial — Judicature  Act 
1825(6Qeo.IV,cap.  120),  sees.  51  and  53;  per- 
sonal service  on  one  whose  domicile  of  origin 
was  Scottish  operated  independently  of  forty 
days'  residence — Bar,  2nd  ed.  909,  Mackay  s 
Manual,  p.  54;  Peddie  v.  Grant,  June  14, 
822,  F.O.  vol.  20,  p.  ftW;  Corstorphine  v. 
Kasten,  December  13, 1898, 1  F.  287, 36  S.L.B. 
174.  The  defender  would  be  within  the 
jurisdiction  of  the  Court  in  questions  of 
status  or  succession,  and  jurisdiction  for 
actions  on  such  questions  was  also  jurisdic- 
tion for  actions  of  debt. 

Argued  for  the  respondent — ^The  defen- 
der's abandonment  of  his  domicile  of  origin 
had  been  amply  proved— re  Steer,  1858,  2S 
Law  Journ.  Ex.  22 ;  Brooks  v.  Brooks'  Trus- 
tees, cit.  sup. ;  Fraser,  Husband  and  Wife, 
vol.  ii,  1257 ;  Armitage  v.  Armitage,  Febru- 
ary 26,  19M,  11  S.L.T.  697;  Dombrowitzki  v. 
Dombrovntzki,  July  16,  1895,  22  R.  906,  82 
S.L.R.  681;  Fairbavm  v.  Neville,  November 
30,  1897,  25  R.  192,  35  S.L.R.  178 ;  Donaldson 
V.  M'Clvre,  December  18,  1857,  20  D.  307. 
The  defender's  domicile  of  origin,  per  se, 
did  not  subject  him  to  the  jurisdiction  of 
the  Court — Colonel  Brog'a  Heir,  1638,  M. 
4816 ;  Johnston  v  Strachan,  &c.,  March  19, 
1861,  23  D.  758.    Scotch  domicile  of  origin 
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and  personal  service  in  Scotland  'was  not 
effectual  without  forty  days'  residence — 
Ersk.  i,  ii,  16;  Joel  v.  CriU,  June  10, 1850,  21 
D.  9^;  Qrara  v.  Peddie,  J»Uy  5,  1825, 1  W. 
&  S.  716. 

At  advising— 

Lord  Kyllachy— I  entirely  ag^e  with 
the  Lord  Ordinary.  In  particular,  I  ag^ree 
with  him  in  rejecting  the  pursuer's  conten- 
tion to  the  effect  that  although,  as  decided 
by  the  House  of  Lords  in  the  case  of  Peddie 
V.  Qrard,  jurisdiction  cannot  arise  simply 
ratione  cmginia,  it  may  yet  do  so  if  there  is 
combined  the  circumstance  of  personal  citar 
tion  within  the  territory.  That  is  a  doctrine 
which  has  been  often  propounded — some- 
times approved  and  sometimes  challenged. 
But  it  nas  never  yet  been  the  subject  of 
decision.  In  the  present  case  it  comes  up 
in  circumstances  which  make  a  decision 
necessary;  and  having  had,  with  your 
Lordships,  the  benefit  of  a  citation  of  such 
authorities  as  there  are,  and  also  some  dis- 
cussion from  the  standpoint  of  principle,  I 
am  glad  to  be  able  to  concur  as  I  do  with, 
as  I  understand,  both  your  Lordships,  that 
the  Lord  Ordinary's  conclusion  is  right,  and 
should  be  afilrmed. 

For  myself  I  must  own  that  I  have  never 
been  quite  able  to  understand  how  a  juris- 
diction bad  in  itself  can  become  good  by 
being  combined  with  a  particular  form  of 
citation.  I  can  ^uite  understand  that  where 
there  is,  to  begin  with,  a  proper  Imsis  of 
jurisdiction,  personal  citation  may  be  in 
some  cases  a  subsidiary  requisite.  That 
happens,  for  instance,  where  the  jurisdic- 
tion primarily  rests  on  obligation  con- 
tracted, or  delict  or  quasi  delict  committed, 
within  the  territory.  In  such  cases  it  seems 
right  and  just,  and  in  accordance  with  estab- 
lished principle,  that,  with  due  safeguards 
as  to  notice,  a  foreigner  so  contracting  or 
acting  should  be  bound  to  answer  in  the 
courta  of  the  territory.  In  other  words,  it 
is  only  right  and  just  that,  if,  for  example, 
a  foreigner  buys  or  sells  goods,  or  commits  a 
spuilzie,  or  a  trespass,  or  a  slander  or  other 
wrong,  in  Scotland,  heshould  not  be  allowed, 
if  duly  cited,  to  refuse  the  jurisdiction 
of  the  Scotch  Courts — a  jurisdiction  which 
he  has  in  effect  prorogated.  The  only  diffi- 
culty is  as  to  notice,  and  that  difficulty  is 
removed  by  the  subsidiary  requirement  of 
personal  citation.  All  that  is  intelligible 
enough  —intelligible  enough  where  there  is 
to  begin  with  a  proper  basis  of  jurisdiction. 
But  it  is  a  different  matter  altogether, 
where,  as  here,  the  question  is  as  to  building 
up  a  jurisdiction  based  simply  upon  Scottish 
birth  or  Scottish  parentage.  Bjc  hypothesi 
the  supposed  foreigner  lias  no  property 
in  Scotland  —  no  property,  heritable  or 
moveable,  capable  of  being  attached.  Ex 
hypotheai,  also,  the  question  can  only  arise 
— as  it  arises  here — with  respect  to  actions 
founded  upon  obligations  undertaken  or 
wrongs  committed  abroad.  Except  in  such 
cases,  the  supposed  ground  of  jurisdiction 
— the  ground  nere  asserted — is  altogether 
superfluous.  It  is  not  required,  and  can 
be  of  no  use  where  there  is  already  juris- 
diction ratiane  eontractua  or  ratione  delicti. 


And  with  respect  to  actions  founded  on 
transactions  (contracts  or  delicts^  occurriDg 
abroad,  I  have  failed  to  discover  any  state- 
able reason  —  either  of  justice  or  conveni- 
ence— why  the  birthplace  or  birth  domicile 
of  the  defender  should  be  even  important 
The  question  is  not  one  of  allegiance.  It 
is  a  question  as  to  the  application  of  a 
general  rule  of  jurisprudence,  viz..  Actor 
aequitur  forum  rei.  And  although  excep- 
tions to  that  rule  are  admitted,  as  in  the 
instances  to  which  I  have  referred,  it  is  a 
c^uite  different  thing  to  extend  those  excep- 
tions to  actions  founded  on  foreign  trans- 
actions, and  where  the  supposed  defender, 
being  a  foreigner  by  residence,  has  no  con- 
nection with  the  proposed  forum,  except 
that  he  was  born  within  its  territory,  or 
that,  being  born  abroad,  his  father  had  at 
the  time  of  his  birth  a  domicile  of  succession 
in  the  territory.  It  certainly  seems  to 
me  to  be  rather  a  strong  proposition  that 
a  person  who,  although  bom  of  Scotch 
parents,  has  and  has  had  all  his  life  his 
residence,  domicile,  property,  and  all  his 
interests,  say  in  Australia,  may  yet  become 
liable  to  be  sued  in  the  Scotch  Courts  for 
a  debt  contracted  say  to  a  Canadian  in 
Canada,  merely  because,  while  on  a  visit 
to  Europe,  he  happens  to  land  say  in  Glas- 
gow, and  passing  through  Scotland  en  route 
say  to  France,  is  served  with  a  summons, 
say  at  some  railway  station  between  Glas- 
gow and  Carlisle.  That,  however,  is  really 
the  proposition  which  seems  involved  in 
the  pursuer's  contention. 

I  may  add,  so  as  to  prevent  misunder- 
standing, that  while  ag^reeing  with  the 
Lord  Ordinary  that  in  the  present  case 
the  defender's  domicile  of  succession,  as 
well  as  his  actual  residence,  is  in  New- 
foundland, I  am  not  to  be  held  as  suggest- 
ing by  implication  that  it  would  have  made 
any  difference  in  the  result  if  his  domicile 
of  succession  had  been  in  Scotland.  It  was 
argued  to  us  (alternatively)  that  whatever 
may  be  the  effect  as  regards  jurisdiction,  of 
a  Scottish  origin,  a  Scottish  domicile  of  suc- 
cession is  always  sufficient  to  found  juris- 
diction—at all  events  is  so  if  combined  with 
personal  citation  within  the  territory.  But 
negativing,  as  we  here  propose  to  do,  the 
existence  of  a  Scottish  domicile  of  succes- 
sion, it  is  not  necessary  to  decide  anything 
as  to  its  effect.  For  myself,  I  have  always 
understood  that  while  domicile  of  succession 
is  important  for  certain  purposes— for  de- 
tei-mining,  for  instance,  the  forum  eovt- 
petens  in  actions  of  divorce  —  the  only 
domicile  to  be  regarded  in  oi-dinary  civil 
actions  is  the  ordinary  foi-ensic  domicile — 
the  domicile  held  to  be  constituttMl  by  forty 
days'  residence  —and  so  held,  as  Erskine 
explains,  "  by  custom,  and  in  order  to  pre- 
vent disputes."  But  while  that  has  been 
hitherto  my  understanding— or  [>erhaps  I 
should  say  my  assumption — I  do  not  desire 
to  express  any  final  opinion  upon  the  point. 
It  may  come  before  us  upon  some  luture 
occasion,  and  may  then  nave  to  be  fully 
argued  and  carefully  considered. 

Lord  Justice-Clerk— I  am  of  opinion 
that  the  judgment  of  the  Lord  Ordinary  is 
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right  and  ought  to  be  afBrmed.  It  was 
starennously  contended  in  the  debate  that  if 
a  party  'was  {xersonally  cited  withiu  the 
territorial  jurisdiction  of  the  Scottish 
Courts,  that  it  was  sufficient  to  give 
ralidity  to  that  citation  that  the  defender 
should  be  a  person  who  had  his  origin  in 
this  country,  either  by  being  born  in  it  or 
being  of  Scottish  parentage,  apart  from 
any  question  of  residence.  I  am  unable  to 
assent  to  that  proposition. 

The  principle  of  the  law  is,  as  regards  the 
proper /bruwi  for  judicial  inquiry,  that  it  is 
the  foTniTn  rei,  and  that  the  person  suing 
must  follow  him  there.  To  that  rule  there 
are,  of  course,  exceptions.  One  who  is  not 
a  resident  in  Scotland  is  nevertheless  liable 
to  be  cited  there  to  answer  for  his  obliga- 
tions undertaken  in  the  country,  or  his 
wrongful  act  of  delict  or  quasi  delict  com- 
mitted within  the  territory ;  and  if  he  can 
be  cited  within  the  territory,  and  thereby 
receives  due  intimation,  he  must  answer. 
But  I  am  quite  unable  to  hold  that  one 
who  is  resident  abroad  can  be  cited  effec- 
tively for  acts  done  abroad  and  made  re- 
sponsible before  the  Scottish  Courts  be- 
cause his  origin  is  Scottish,  he  having  no 
other  association  with  the  country  than 
that  of  origin,  or  that  although  born 
abroad,  his  parent  had  a  domicile  of  succes- 
sion in  Scotland. 

In  this  case  there  cannot  be  any  doubt 
that  the  defender's  present  domicile  is  out- 
with  Scotland,  and  therefore  there  can  be 
no  ground  for  holding  a  citation  to  be  good 
against  him  for  acts  done  not  within  the 
territory  of  Scotland.  I  should  be  prepared 
to  hold  this,  even  if  it  could  be  mamtained, 
as  I  think  it  cannot,  that  the  defender's 
domicile  of  sticcession  was  in  Scotland. 
But  that  question  of  law  does  not  arise 
here  for  decision. 

The  sole  question  here  is  whether  the 
defender  was,  at  the  time  of  the  citation,  a 
person  having  a  forensic  domicile  in  Scot- 
land. Now,  that  he  could  not  have  unless 
he  had  resided  in  the  country  for  the  space 
of  time  which  practice  has  long  established 
as  necessary,  wnere  the  actual  domicile  has 
previously  been  elsewhere. 

I  would  move  your  Lordships  to  affirm 
the  interlocutor  submitted  for  review. 

Lord  Storhonth  Dabuno  concurred. 

The  Court  adhered. 

Counsel  for  the  Pursuer  and  Reclaimer — 
Campbell,  K.C.— Smith  Clark.  Agents— J, 
&  D.  Smith  Clark,  W.S. 

Counsel  for  the  Defender  and  Respon- 
dent—  M'Clure,  K.O.  —  Spens.  Agent— 
Hugh  Patten,  W.S. 


HIGH  OOUST  OF  JUSTIOIAEY. 

Tuesday,  November  14. 

(Before  the  Lord  Justice-Clerk.) 

H.M,  ADVOCATE  v.   COGGANS  AND 

HARWOOD. 

Justiciary  Cases  —  Indictment  —  Aggrava- 
tion— Previous  Conviction — Conviction  of 
being  Found  with  Intent  Libelled  as 
Agg^xMoiion — Criminal  Procedure  (Scot- 
land) Act  1887  (50  UTid  51  Vict.  c.  35),  sec. 
SS — Prevention  of  Crimes  Act  1871  (34  and 
35  Vict.  c.  112),  see.  7— The  Burgh  Police 
(Scotland)  Act  1892  (55  and  56  Vict.  e. 
55),  sec.  400— TAe  Glasgow  Police  (Further 
Powers)  Act  1802  (55  a7id  56  Vict.  c.  clacv), 
sec.  25. 

Held  that  it  is  not  competent  under 
the  Criminal  Procedure  (Scotland)  Act 
1887,  sec.  63,  to  libel  as  an  aggravation 
of  the  crime  of  dishonest  appropriation 
of  property  a  previous  conviction  of 
being  lound  with  intent  to  commit  a 
crime. 
The  Criminal  Procedure  (Scotland)  Act  1887 
(50  and  51  Vict.  c.  35),  sec.  63,  enacts— "Ex- 
tracts of  previous  convictions  obtained  in 
any  part  of  the  United  Kingdom  of  robbery, 
theft,  southrief,  reset,  forgery  and  uttering 
forged  documents,  falsehood  fraud  and 
wilful  imposition,  housebreaking  with  in- 
tent to  steal,  assault  with  intent  to  rob, 
breach  of  trust  and  embezzlement,  burglary, 
larceny,  obtaining  goods  or  money  by  false 
pretences,  swindling,  cardsharping,  and  of 
attempts  to  commit  any  of  these  crimes, 
and  or  crimes  contrary  to  the  Acts  of  Par- 
liament relating  to  the  Queen's  coinage, 
and  of  crimes  relating  to  the  Queen's  coin- 
age at  common  law,  and  of  crimes  inferring 
dishonest  appropriation  by  post  office 
ofBcials,  or  of  attempts  to  commit  such 
crimes,  whether  such  convictions  be  under 
the  Post  Office  Acts  or  at  common  law,  and 
of  all  other  crimes  inferring  dishonest  appro- 
priation of  property  by  a  pei-son  not  the 
owner  thereof,  or  attempts  to  commit  such 
crimes,  whether  in  contravention  of  any 
Act  of  Parliament  or  at  common  law,  may 
be  lawfully  put  in  evidence  as  aggravations 
against  any  person  accused  on  indictment 
of  any  of  the  crimes,  or  attempts  to  commit 
crimes  above  set  forth,  and  any  aggrava- 
tion of  the  crime  or  attempt  which  such 
extract  conviction  bears  to  have  been  found 
proven,  may  be  lawfully  used  in  evidence 
to  the  like  effect." 

The  Prevention  of  Crimes  Act  1871  (84  and 
85  Vict.  c.  112),  sec.  7,  enacts — "  Where  any 
person  is  convicted  on  indictment  of  a  crime, 
and  a  previous  conviction  of  a  crime  is 
proved  against  him,  he  shall,  at  any  time 
within  seven  years  immediately  after  the 
expiration  of  the  sentence  passed  on  him 
for  the  last  of  such  crimes,  be  guilty  of  an 
offence  against  this  Act,  and  be  liable  to 
imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  one  year,  under 
the  following  circumstances  or  any  of  them 
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.  .  .  Thirdly,  If  he  is  found  in  any  place, 
whether  public  or  private,  under  sucn  cir- 
cumstances as  to  satisfy  the  court  before 
whom  be  is  brought  that  he  was  about  to 
commit  or  to  aid  in  the  commission  of  any 
offence  punishable  on  indictment  or  sum- 
mary conviction,  or  was  waiting  for  an 
opportunity  to  commit  or  aid  in  the  com- 
mission of  any  offence  punishable  on  indict- 
ment or  summary  conviction.  .  .  ." 

The  Burgh  Police  (Scotland)  Act  1882 
(66  and  56  Vict.  c.  55),  sec.  409,  enacts— 
"Every  known  or  reputed  thief,  or  asso- 
ciate of  known  or  reputed  thieves,  who  is 
found  in  any  house  or  building,  or  part  of 
a  house  or  building  or  other  enclosed  place, 
or  who  is  found  frequenting  any  street, 
court,  house,  or  building,  or  place  adjacent, 
with  Intent  to  commit  any  crime  .  .  .  may 
be  apprehended  and,  on  conviction,  be  com- 
mitted to  prison  for  any  term  not  exceed- 
ing sixty  days.  .  .  ." 

The  Glasgow  Police  (Further  Powers) 
Act  1892  (55  and  6«  Vict.  c.  clxv),  sec.  25, 
enacts— "  Every  known  or  reputed  thief, 
or  associate  of  known  or  reputed  thieves, 
who  is  found  in  rrr  on  any  house  or  build- 
ing or  part  of  «  hounc  or  building,  or 
enclosed  space,  or  In  any  street  or  place 
adjacent,  with  int<!nt  to  commit  any  crime 
.  .  .  may  l)e  apprnlmnded  and,  on  convic- 
tion, be  imprlHoned  for  a  term  not  exceeed- 
ing  sixty  days.  ..." 

Thomas  Coggans  and  Harry  Harwood 
were  charged  with  three  cases  of  house- 
breaking on  an  indictment  which  con- 
tained the  statement,  "and  you  have  been 
previously  convicted  of  dishonest  appro- 
priation of  property,  and  of  attempt  to 
appropriate  property  dishonestly."  A  num- 
ber of  previous  convictions  were  libelled 
in  the  schedule  appended  to  the  indictment, 
including,  inter  alia,  convictions  under  the 
Prevention  of  Crimes  Act  1871,  sec.  7,  the 
Burgh  Police  (Scotland)  Act  1M2,  sec.  409, 
and  the  Glasgow  Police  (Further  Powers) 
Act  1802,  sec.  25,  of  being  found  with  in- 
tent to  steal.  The  accused  both  pleaded 
gruilty  at  a  pleading  diet  in  the  Sheriff  Coiut 
at  £>undee,  and  were  remitted  by  the  Sheriff 
to  the  High  Court  for  sentence. 

When  the  accused  appeared  for  sentence 
before  the  Lord  Justice-Clerk,  objection 
was  taken  on  their  behalf  to  the  putting 
in  evidence  of  the  extract  convictions  ot 
charges  under  the  Prevention  of  Crimes 
Act  1871,  sec.  7,  the  Burgh  Police  (Scotland) 
Act  1892,  sec.  400,  and  the  Glasgow  Police 
(Further  Powers)  Act  1892,  sec.  25. 

Lord  Josticb-Clebk— I  hold  that  a  con- 
viction of  being  in  a  place  with  intent  to 
commit  a  crime  does  not  fall  within  the 
requirement  of  section  63  of  the  Criminal 
Procedure  (Scotland)  Act  1887,  relating  to 
the  libelling  of  previous  convictions  as 
aggravations  of  the  crime  of  dishonest 
appropriation  of  property. 

The  objection  was  sustained. 

Thereafter  the  accused  Coggans  was  sen- 
tenced to  five  years'  penal  servitude,  and 
the  accused  Harwood  to  three  years'  penal 
servitude. 


Counsel  for  the  Crown — Graham  Stewart, 
(A.-D.).  Agent  —  W.  J.  Dundas,  Crown 
Agent. 

Counsel  for  Accused — Taylor.  Agent— R. 
Pitman,  W.S. 


Wedneaday,  November  15. 

(Before  the  Lord  Justice-General,  Lord 
Adam,  and  Lord  M'LAren.) 

PATRICK  V.  WOOD. 

Jtuticiary  Cases  —  Utispension  —  Burgh  — 
Entertainmeni — "  Public  Shovi  or  other 
Like  Place  of  Public  Entertainment"— 
Burgh  Police  (Scotland}  Act  1802  (55  and 
56  Vict.  c.  65),  sec.  307. 

The  Burgh  Police  (Scotland)  Act  1892, 
by  section  397,  i^'hich  prohibits  the 
opeiiing  or  setting  up  within  the  burgh, 
without  the  permission  of  the  magis- 
trates, of  a  "  public  show  of  any  descrip- 
tion whatever,  whether  in  open  ground 
or  in  any  house  or  building,  or  caravan 
or  tent,"  enacts  that  "  if  any  person  shall 
open  or  set  up  .  .  .  any  such  public 
show  or  other  like  place  of  public  enter- 
tainment, without  the  sanction  or  pei^ 
mission  of  the  magistrates, ...  all  such 
persons  "  shall  be  liable  to  a  penalty. 

A  musician  having  been  convicted  of 
a  contravention,  sought  to  have  the  con- 
viction suspended  on  the  ground,  inter 
alia,  that  he  did  not  open  a  public  show 
within  the  meaning  of  the  section.    He 
stated   that,    permission    having   been 
refused   him    oy   the   magistrates,   he 
"placed  on  the  foreshore   a  portable 
platform  eighteen  inches  in  height,  and 
put  thereon  a  piano,  upon  which  accom- 
paniments were   plaved   to   the  songs 
given  by  members  of  his  concert  party." 
Held     that     the     accused's     actings 
amounted  to  a    contravention  of   the 
section,  and  suspension  refused. 
Justiciary  Cases— Suspension— Complaint 
—  One  or  Tvm  Charges — "Prohibitum''— 
Burgh  Police  (ScotlaTid)  Act  1892i  (55  and 
56  Vict.  c.  56),  sec.  397. 

The  Burgh  Police  (Scotland)  Act  1892, 
section  397,  which  prohibits  the  opening 
of  any  public  show  without  the  pei^ 
mission  of  the  magistrates,  and  also 
gives  power  to  the  magistrates  to  make 
"regulations  and  prohibitions"  deal- 
ing with  such  shows,  enacts :— "  If  any 
person  shall  open  .  .  .  any  such  public 
show  .  .  .  without  the  sanction  or  per- 
mission of  the  magistrates,  or  shall 
contravene  any  such  regulation  or  pro- 
hibition, all  such  persons  shall"  be  liable 
to  a  penalty. 

A  having  been  convicted  under  a 
complaint  which  charged  him  wiQi 
having  set  up  a  public  show  without 
the  sanction  of  the  magistrates,  "and 
in  direct  violation  of  the  prohibition  of 
the  said  magistrates,"  brought  a  sus- 
pension, inter  alia,  on  the  ground  that 
there  were  two  branches  to  the  char{^, 
both  requiring  to  be  establi^ed,  vu., 
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{^ving  an  entertainment  and  disregard- 
ing_  a  prohibition,  and  that  such  prohi- 
bition had  not  by  competent  evidence 
been  established. 

^  Held  that  inasmuch  as  the  prohibi- 
tion referred  to  in  the  complaint  was 
not  a  "regulation  or  prohibition,"  but 
was  merely  the  refusal  of  an  applica- 
tion by  the  accused  for  permission,  for 
the  proof  of  which  the  evidence  pro- 
duced   was    sufiBcient,   there    were    no 
two  branches  to  the  charge  requiring 
to  be  separately  established,  and  suspen- 
sion refused. 
Juatieiary  Cases — Suspension — Evidence — 
Competency  of  Witness— Clerk  of  Court 
Giving  Evidence  qua  Depute  Town-Clerk. 
Held  that  in  a  complaint  under  sec- 
tion 397  of  the  Burgh  Police  (Scotland) 
Act  1892,  the  officiating  clerk  of  court, 
who  was  the  depute  town  clerk,  was  a 
competent  i^itness  to  prove  by  parole 
evidence  that  the  accused  bad  applied 
for  permission  to  give  entertainments, 
which  permission  had  been  refused. 
The  Burgh  Police  (Scotland)   Act  1892  (65 
and  66  Vict.  cap.  66),  sec.  397,  enacts — "No 
public  show  of  any  description  whatever, 
whether  in  open  ground  or  in  any  house  or 
building,  or  caravan  or  tent,  and  no  swings 
or  hobby-horses,  and  no  shooting-gallery, 
singing  or  dancing  saloon,  or  bowling  or 
nine-pm  alley,   and    no  place  for  playing 
skittles  (all  which  are  hereinafter  shortly 
described  or  referred  to  as  public  shows 
and  other  like  places  of  public  entertain- 
ment), shall  be  opened  or  set  up  within  the 
burgh  without  the  permission  of  the  magis- 
strates;  and  it  shall  be  lawful  for  the  magis- 
trates to  regulate,  restrain,  remove,  or  pro- 
hibit all  sucn  public  shows  and  other  like 
places  of  public  entertainment,  and  to  make 
and  establish  regulations  und  prohibitions 
to  that  effect ;  and  if  any  persmi  shall  open 
or  set  up,  or  be  concerned  in  opening  or 
setting  up,  any  such  public  show  or  other 
like  place  of  public  entertainment,  without 
the  sanction  or  permission  of  the  magis- 
trates, or  shall  contravene  any  such  regula- 
tion or  prohibition,  all  such  persons  shall 
for  every  snch  offence  be  liable  to  a  penalty 
not  exceeding  Ave  pounds,  and  also  to  a 
continuing  penalty  of  five  pounds  for  every 
day  during  which  the  offence  is  committed 
or  continued." 

Andrew  Patrick,  a  musician,  wished  to 
conduct  performances  on  the  beach  at  Largs 
daring  tne  summer,  and  on  27th  June  1906 
applied  by  letter  to  the  Town  Council  for 
permission,  but  the  Town  Council  after  con- 
sidering the  application  refused  piermission. 
The  refusal  was  intimated  to  him  by  the 
police,  but  in  spite  of  this  intimation  he 
"did  not  altogether  abandon  his  perform- 
ances, but  placed  on  the  foreshore  a  port- 
able platform  18  inches  in  height,  and  put 
thereon  a  piano,  upon  which  accompani- 
ments Trere  played  to  the  song^  given  by 
members  of  his  concert  party." 

On  4tb  July  Patrick  was  served  with  a 
complaint  in  the  following  terms— "That 
Ajomew  Patrick,  musician,  presently  resid- 
ing at  No.  26  School  Street,  Largs,  in  the 


burgh  of  Largs  and  county  of  Ayr,  did, 
on  Monday  the  3rd  day  of  July  1905,  on 
the  open  ground  situated  between  Gallow- 
gate  Street,  Largs,  and  the  sea  beach 
or  strand,  all  in  the  burgh  of  Largs  and 
county  of  Ayr,  and  at  a  part  tnereof 
situated  opposite  or  near  to  the  White 
Hart  Hotel,  Largs  aforesaid,  open  or  set 
up,  or  was  concerned  in  the  opening  or 
setting  up,  of  a  wooden  platform  or  other 
erection,  from  which  a  puDlic  show  or  other 
like  public  entertainment,  consisting  of 
vocal  and  instrumental  music,  was  given  by 
or  under  the  direction  of  the  said  Andrew 
Patrick,  without  the  sanction  or  permission 
of  the  magistrates  of  the  burgh  of  Largs 
aforesaid,  and  in  direct  violation  of  the  pro- 
hibition of  said  magistrates,  contrary  to 
the  Act  55  and  56  Vict.  cap.  55,  entituled 
'The  Burgh  Police  (Scotland)  Act  1892,' 
and  particularly  section  397  of  said  Act; 
whereby  the  said  Andrew  Patrick  is  liable, 
upon  conviction,  to  a  penalty.  .  .  ."  On 
8th  July  he  was  tried,  convicted,  and  fined 
£1. 

He  now  presented  a  bill  of  suspension,  in 
which  he  averred  —  "  Further,  improper 
evidence  was  admitted  at  the  trial,  although 
objected  to  by  the  complainer,  and  the  trial 
was  irregularly  conducted.  In  particular, 
Mr  Peter  Morris,  who  was  acting  as  legal 
assessor  to  the  magistrates,  is  not  a  qualified 
law  agent.  Furtner,  although  acting  as 
legal  assessor  at  the  complainer's  trial,  he 
was  put  into  the  witness-box  by  the  burgh 
prosecutor,  though  objection  was  taken  By 
the  complainer.  The  evidence  which  he 
gave  was  also  incompetent.  It  was  neces- 
sary to  prove  that  the  complainer  had  not 
the  permission  of  the  magistrates  and  had 
acted  in  direct  violation  of  their  prohibition 
as  set  out  in  the  complaint.  This  could  only 
be  proved  by  the  town  clerk  (who  was  not 
called)  proving  and  producing  the  corre- 
spondence between  him  and  the  complainer, 
and  this  was  not  done.  Also  the  assessor 
when  examined  as  awitness  spoke  to  various 
reg^ations  and  prohibitions  made  by  the 
magistrates  under  section  397,  which  he  said 
the  complainer  had  contravened,  as  set  out 
in  the  complaint.  He  did  not  produce  these 
regulations  and  prohibitions,  though  called 
on  to  do  so  by  the  complainer,  nor  any 
minute  of  the  magistrates  relative  thereto, 
though  he  stated  that  these  existed.  The 
evidence  of  the  assessor,  thus  improperly 
given  and  allowed,  prejudiced  the  magis- 
trates  against  the  complainer." 

He,  iTi^^r  alia,  pleaded — "The  conviction 
of  the  complainer  was  unjust,  nimious,  and 
oppressive,  and  ought  to  be  suspended  in 
respect  that — (1)  The  complainer  did  not 
open  a  public  show  within  the  meaning  of 
the  section  397.  ...  (6)  the  assessor  ought 
not  to  have  been  allowed  to  go  into  the  wit- 
ness-box ;  (7)  the  evidence  as  to  the  refusal 
of  leave  to  the  complainer  and  the  existence 
of  prohibitions  was  incompetently  allowed 
to  oe  g^ven  parole  bv  the  assessor,  who 
knew  nothing  about  it,  except  by  hearsay, 
instead  of  being  given  acripto  by  the  pro- 
duction by  competent  officials  of  the  docu- 
ments themselves." 
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Argued  for  the  complainer — The  section 
would  not  strike  at  a  man  singing  in  the 
streets,  and  the  complainer's  entertainment 
was  of  that  nature.  The  mere  setting  up 
of  a  movable  platform  was  not  enough  to 
make  it  a  public  show  or  place  of  public 
entertainment — Linton  v.  Beaumont,  July 
18, 1883, 5  Coup.  303,  10  B.  (J.C.)  80,  20  S.L.R. 
826.  The  complainer  was  charged  with 
contravening  not  merely  the  section  itself 
but  the  prohibitions  made  by  the  magis- 
trates under  that  section,  and  these  prohi- 
bitions should  have  been  formally  proved — 
Gemmell  v.  Weir  &  Patrick,  January  28, 
1897,  2  Adam  227,  24  B.  (J.C.)  23,  34  S.^L-B. 
424.  It  was  incompetent  for  the  clerk  of 
court,  who  was  adviser  to  the  court,  to  act 
also  as  a  witness — H.  M.  Advocate  v;  Robert- 
son, February  19,  1849,  Shaw's  Justiciary 
Cases  188. 

Argued  for  the  respondent— The  com- 
plainer's entertainment  had  the  element  of 
organisation,  which  was  sufficient  to  bring 
it  within  the  section.  The  prohibition  re- 
ferred to  was  nothing  more  tnan  the  i-efusal 
by  the  magistrates  to  grant  the  complainer's 
application,  and  this  could  be  competently 
proved  bjr  parole  evidence.  There  is  no 
mention  in  the  Act  of  an  "assessor,"  and 
there  was  no  objection  to  the  clerk  of 
court  giving  evidence  on  a  formal  matter. 

LoBD_  Jdsticb-Gbnbbal — This  is  a  bill  of 
suspension  against  a  conviction  by  the 
Magistrates  of  the  burgh  of  Largs  of  a  Mr 
Patrick  for  a  contravention  of  section  397 
of  the  Burgh  Police  (Scotland)  Act  1892. 
Mr  Patrick  seems  to  have  organised  a  sort 
of  concert  party  with  which  he  ^ave  enter- 
tainments on  the  beach,  and  it  is  now 
admitted,  although  it  was  at  first  denied, 
that  the  locus  Is  within  the  jurisdiction  of 
the  magistrates.  His  paraphernalia  seems 
to  have  consisted  of  a  platform  on  which  he 
put  a  piano  and  from  which  they  sang. 
Various  objections  were  stated  to  the  pro- 
ceedings, but  in  the  course  of  the  discussion 
they  have  been  narrowed  down  to  the 
following : — 

The  first  is  that  the  tmedes  facti  which  I 
have  stated  is  not  really  struck  at  bythe 
397th  section  of  the  Burgh  Police  Act.  That 
section  is  in  these  terms — [his  Lordship  then 
read  the  section].  It  is  admitted  that  no 
permission  was  here  got,  and  therefore  the 
question  is  reduced  to  the  point  of  whether 
his  entertainment  was  a  "  public  show  or 
other  like  place  of  entertainment."  It  is 
perhaps  difficult  to  give  an  exact  definition 
of  these  words,  but  on  the  whole  matter  I 
have  come  to  the  conclusion  that  this  was 
a  public  show  within  the  idea  of  the  section. 
I  tliink  the  idea  connotes  something  in  the 
way  of  arrangement  of  a  performance — 
something  more  than  a  mere  itinerant 
singer.  It  may  come  to  be  a  question  of 
degree ;  but  treating  it  as  a  matter  of  degree 
I  cannot  but  think  that  a  man  who  comes 
with  a  platform  and  a  concert  party,  the 
attractiveness  of  whom  is  enhanced  byfancy 
dress,  and  gives  a  regular  singing  enter- 
tainment, does  set  up  a  show  or  something 
of  a  like  character.  I  think  that  this  obie^ 
tion  fails.  ' 


The  next  objection  is  to  the  form  of  the 
complaint,  inasmuch  as  it  complains  that 
the  accused  did  set  up  "a  wooden  platform 
or  other  erection  from  which  a  public  show 
or  other  like  public  entertainment,  consist- 
ing of  vocal  and  instrumental  music,  was 
given  by  or  under  the  direction  of  the  said 
Andrew  Patrick  without  the  sanction  or 
permission  of  the  magistrates  of  the  burgh 
of  Larg^  aforesaid,  and  in  direct  violation 
of  the  prohibition  of  the  said  magistrates," 
and  it  is  said  that  the  prohibition  is  not 
proved  in  proper  form  because  it  was  proved 
not  by  the  production  of  the  document  but 
by  the  oral  evidence  of  Mr  Morris.  I  at 
first  thought  that  the  prohibition  of  the 
magistrates  referred  to  certain  regulations 
ana  prohibitions,  but  I  have  come  to  the 
conclusion  that  we  were  misled  by  the  use 
of  the  same  word  in  two  different  senses, 
and  I  think  that  it  merely  refers  to  the 
refusal  of  the  ma^strates  to  give  their  per- 
mission, and  that  it  does  not  relate  to  what 
is  called  in  section  397  of  the  Burgh  Police 
Ant  "Begulationsand  Prohibitions,"  which 
would  make  a  charge  of  a  separate  offence. 
If  that  had  been  the  meaning  of  the  words 
I  think  it  would  have  been  necessarv  to 
show  that  such  "  regulations  and  pronibi- 
tions  "  bad  been  made. 

The  only  other  point  is  that  it  has  been 
made  a  g^und  of  complaint  that  Mr 
Morris,  the  depute  town -clerk,  who  was 
also  acting  as  assessor,  went  into  the 
witness-box  and  proved  orally  the  refusal 
of  the  magistrates  to  ^ant  permission  for 
the  show.  I  do  not  think  there  is  any  sub- 
stance in  this  objection.  There  is  nothing 
in  the  statute  about  any  assessor  to  the 
court,  and  there  is  no  reason  why  the  town- 
clerk  should  not  give  such  evidence. 

I  am  therefore  for  refusing  the  bill  of 
suspension. 

Lord  Adam — ^This  is  a  bill  of  suspension 
of  an  alleged  contravention  of  section  397 
of  the  Burgh  Police  (Scotland)  Act  1892. 
The  question  is  whether  the  complainer  has 
contravened  that  section.  He  is  charged 
with  setting  up  a  wooden  platform  from 
which  a  public  show,  or  other  like  public 
entertainment,  consisting^  of  vocal  and  in- 
strumental music,  was  given  without  the 
sanction  or  permission  of  the  magistrates, 
and  in  direct  violation  of  the  prohibition  of 
said  magistrates.  And  we  have  set  fortti 
in  art.  2  of  the  statement  of  facts  a  de- 
scription of  what  was  done.  I  think  that 
such  an  entertainment  as  is  described  in 
the  complaint  does  fall  within  the  descrip- 
tion of  a  public  show  or  other  like  public 
entertainment,  opened  or  carried  on  on  the 
foreshore,  and  I  think  that  falls  within  the 
description  of  a  show  in  section  397  of  the 
Act.  Therefore  I  think  that  the  complaint 
is  relevant. 

The  next  objection  is  that  the  charge 
contains  two  separate  offences,  viz.,  setting 
up  this  show  without  the  permission  of  tie 
magistrates,  and  doing  so  in  direct  viola- 
tion of  the  prohibition  of  the  magistrates. 
I  thought  at  fli-st  that  the  latter  words 
referred  to  certain  "regulations  and  pro- 
hibitions "  which  they  are  entitled  to  make 
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under  tiie  Act.  Bat  it  is  explained  that 
there  are  no  such  "les^lations  and  pro- 
hitntiopa,"  and  that  all  that  is  meant  is 
that  their  permission  \f  as  i-efused.  If  that 
is  all,  I  agree  with  your  Lordship  that 
there  is  no  separate  charge.  Otiierwise  Uie 
"legulataona  and  prohibitioos''  should  have 
been  proved. 

I  think  the  onl^  other  objection  is  that 
the  assessor  went  into  the  witness-box  and 
proved  that  application  had  been  made  to 
the  niag:i8trates  and  their  sanction  refused. 

I  see  nothing  in  that  to  warrant  suspen- 


LOBD  M'liABEN  concurred. 
The  Court  refused  the  bill. 

Counsel    for    the    Complainer- 
Agents— Bryson  &  Orant,  8. B.C. 

Counsel    for    the   Respondent  —  Home. 
Agents — Simpson  &  Marwick,  W.S. 


'  Spens. 


Wednudn*!,  November  15. 

(Before  the  Lord  Justice-Gteneral,  Lord 
Adam,  and  Lord  M'Laren.) 

ANGUS  V.  H.  M.  ADVOCATE. 

Justiciary  Cases — Suspension — Complaint 
—Relevancy  —  Nomen  juris  —  "  Wilful 
Fire-Saising"  —  Setting  Fire  WUfuUy 
to  a  Stcusk  of  Hay. 

An  indictauent  charged  the  accused 
with  setting  fire  to  a  stack  of  hay,  "  and 
VtoB  you  did  wilfully."  Objection  was 
taken  to  the  relevancy  of  the  complaint 
on  the  ground  that  it  charged  no  crime 
either  at  common  law  or  under  the 
statutes,  inasmuch  as  "  wilful  fire-rais- 
ing" 'Was  a  nomen  juris  signifying  a 
crime  which  could  only  be  committed 
in  connection  with  heritage  and  certain 
kinds  of  moveables,  but  not  hay. 

Held  that  though  it  might  have  been 
more    usual    to   have   had   the   words 
"culpably  and  recklessly"   instead  of 
the  word  "wilfully,"  still  the  indict- 
ment relevantly  averred  a  crime. 
Justieiary  Cases — Suspension — Conviction 
— Conviction  not  Agreeing  toith  Charge 
— Charge  of  Setting  Fire  to  a  Stack  of 
Hay   Wilfully— Conviction  of  "  Wilful 
Fire-Baiaing  as  libelled." 

Held  that  a  conviction  for   "wilful 
fire-raising  as  libelled  "  referred  back  to 
the  indictment,  and  was  therefore  good 
under    an  indictment  which   did   net 
chaive  the  accused  with  the  crime  of 
"  wimil  fire-raising,"  but  with  setting 
fii«  wilfuUy  to  a  stack  of  hay. 
William  Angus,  Uie  complainer  in  this  bill 
of  suspension,  was  apprehendedon  a  warrant 
granted  on   28th   September   1005  by   the 
Sheriff-Substitute  of  Caithness-shire,  and  he 
was  afterwards  served  with  an  indictment 
in  the  following  terms : — "William  Angus, 
crofter,  residing  at  Ne-w  Bead,  Westerdale, 
Halkirk  Parish,  Caithness-shire,  you  are  in- 
dicted at  the  instance  of  the  Right  Hon. 
vouzun. 


Charles  Scott  Dickson,  His  Majesty's  Advo- 
cate, and  the  charge  against  you  is,  that  on 
the  night  of  the  23ra  or  morning  of  the 
24th  day  of  September  1905  you  did  set  fire 
to  a  screw  or  stack  of  hay  at  Ach^one,  Hal- 
kirk Parish  aforesaid,  belong^ing  to  Angus 
Morrison  and  Angus  Morrison  junior, 
crofters  there,  and  the  fire  took  effect  on 
said  screw  or  stack,  and  also  on  an  adjacent 
screw  or  stack  of  hay  belonnng  to  the  said 
Angus  Morrison  and  the  saQ  .£igus  Morri- 
son junior,  and  this  you  did  wilfully." 

The  accused  pleaded  not  guilty,  and  at 
the  second  diet,  before  pleading,  stated 
the  following  objection  to  the  relevancy  of 
the  indictment— "That  wilful  fire-raising 
is  confined'  to  certain  specific  articles,  01 
which  a  hay  stack  is  not  one,  and,  there- 
fore, that  there  is  no  crime  known  to  the 
law  charged  against  the  accused." 

The  SherifF-Substitute  (Harvby)  repelled 
the  objection. 

The  accused  having  again  pleaded  not 
gfuilty,  the  case  went  to  a  jury,  who  by  a 
majority  found  the  panel  guilty  of  "wijrul 
flre-raismR  as  libelled." 

Angus  having  been  sentenced  to  three 
calendar  months'  imprisonment  with  hard 
labour,  now  presented  a  bill  of  suspension 
and  liberation,  and  pleaded  —  "(1)  The 
complainer  is  entitled  to  suspension  and 
liberation  in  respect  that  the  indictment 
upon  which  the  conviction  was  obtained 
was  irrelevant,  and  did  not  set  forth 
any  offence,  either  at  common  law  or 
under  the  statutes.  (2)  The  charge  of  hav- 
ing wilfully  set  fire  to  a  screw  or  stack  of 
hay  not  constituting  the  crime  of  wilful 
fire-raising,  the  saia  indictment  was  irre- 
levant, and  the  sentence  and  warrant  fol- 
lowing thereon  were  incompetent,  wrong- 
ous, and  unjust,  and  the  complainer  is 
entitled  to  suspension  and  liberation  as 
craved." 

Argued  for  the  complainer — Under  the 
old  law  wilful  fire-raising  was  a  nomen 
juris,  and  the  offence,  which  involved 
capital  punishment,  could  only  be  com- 
mitted On  heritable  property  of  a  certain 
description.  The  Criminal  Procedure  (Scot- 
land) Act  1887  (60  and  51  Vict.  cap.  35), 
Schedule  A,  gave  two  forms  of  indictment 
for  setting  me  to  property,  one  of  which, 
including  the  word  "  wilful,"  was  intended 
to  cover  the  offences  previously  indicted  as 
"wilful  fire-raising.'  This  form,  which 
was  used  in  the  present  icase,  was  inept, 
since  the  crime  alleged  was  that  of  setting 
fire  to  moveable  property,  and  was  there- 
fore not  the  crime  or  "  wilful  fire-raising." 
E.M.  Advocate  v.  MacBean,  April  16,  1847, 
Arkley,  2K;  H.M.  Advocate  v.  Arthur, 
March  16,  1^,  1  Swinton,  124 ;  Hume  on 
Crimes,  i,  125,  131,  136;  Alison's  Criminal 
Law,  i,  432,  433.  Further,  the  conviction 
was  bad  because  of  the  discrepancy  lietweeu 
it  and  the  indictment,  the  complainer  hav- 
ing been  convicted  of  a  crime  different  from 
that  with  which  he  was  charged. 

Argued  for  the  respondent— The  question 
of  discrepancy  between  the  conviction  and 
the  indictment  was  not  one  of  the  pleas 
stated  by  the  complainer  in  the  bill  of  sus- 
pension.    No   objection    could  have  been 
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taken  if  the  accused  had  been  simply  found 
"  guilty  as  libelled."  As  it  was,  the  convic- 
tion of  the  accused  "as  libelled"  involved 
a  reference  to  the  indictment,  where  the 
tuymen  juina  "wilful  fire-raising"  did  not 
appear.  The  two  classes  of  fire-raising  re- 
ferred to  in  Schedule  A  of  the  Criminal 
Procedure  Act  of  1887  were  not  distin- 
guished through  either  the  punishment 
or  the  property  burnt,  but  depended  upon 
the  act  being  (1)  wilful,  or  (2)  culpable 
and  reckless.  The  present  charge  rele- 
vantly covered  acts  which  amounted  to  a 
crime  by  the  law  of  Scotland. — Hume  on 
Crimes,  i,  126;  Thomson's  Acts,  i,  342,  347. 

Lord  Jubticb-GenbraI/— This  is  a  sus- 
pension brought  by  William  Angus,  a 
crofter,  of  a  conviction  obtained  a^inst 
him  upon  a  charge  that  upon  a  certain  day 
in  September  lOub  he  set  fire  to  a  screw  or 
stack  of  hay,  described  as  at  a  certain  place 
and  belonging  to  certain  persons,  and  that 
the  fire  took  effect  on  the  said  screw  or 
stack  of  hay,  and  also  on  an  adjacent  screw 
or  stack  of  hay,  and  that  this  he  did  wilfully. 
On  this  followed  a  verdict  of  "  guilty  of 
wilful  fire-raising,  as  libelled,"  and  he  was 
sentenced  to  three  months'  imprisonment 
with  hard  laboiir.  Now,  the  objection  put 
forward  for  the  suspender  is  that  the  crime 
of  wUful  fire-raising,  as  settled  by  the 
authoritative  institutional  writers,  cannot 
be  committed  by  setting  fire  to  a  stack  of 
hay,  and  that,  accordingly,  the  conviction 
here  is  of  a  crime  of  which  the  suspender  was 
not  accused,  or,  if  it  is  of  the  crime  of  which 
he  was  accused,  then  that  was  not  a  crime 
according  to  the  law  of  Scotland. 

There  does  not  seem  to  be  any  doubt  as 
to  bow  the  old  law  on  this  subject  stood, 
and  although  from  a  modern  point  of 
view  it  may  seem  in  many  respects  to  have 
been  almost  absurd,  yet,  as  in  most  such 
cases,  if  the  matter  is  considered  from  an 
historical  point  of  view,  the  reason  for  it 
existing  in  that  form  will  become  manifest. 
In  old  days  the  crime  of  wilful  fire-raising 
was  a  capital  offence,  and  not  only  was  it  a 
capital  offence  at  common  law,  out  there 
was  a  series  of  statutory  enactments  by 
which  it  was  sought  to  restrain  the  judges 
from  any  remission  or  modification  of  flie 
capital  penalty.  That  being  so,  and  the 
crime  being  of  so  serious  a  nature  and 
visited  by  the  heaviest  sentence  known  to 
the  law,  it  is  easy  to  see  why  care  was 
taken  that  the  subject-matter  of  the  crime 
should  not  be  unduly  extended.  And  so  it 
was  that  the  crime,  which  would  be  charged 
in  the  major  as  "  wilful  fire-raising,"  could 
only  be  committed  by  setting  fire  to  herit- 
able property  or  to  certain  special  forms  of 
moveable  property.  But  there  was  always 
another  crime  known  to  the  law— an  inno- 
minate crime  and  visited  by  an  arbitrary 
penalty — which  consisted  in  setting  fire  or 
attempting  to  set  fire  to  anything.  It  is 
true  that  the  epithet  in  that  case  was  not 
"wilful,"  but  of  doing  so  "culpably  and 
recklessly";  but  I  think  that  this  is  of  no 
moment,  for  I  do  not  doubt  that  the  element 
of  wilfulness  was  always  present — i.e.,  that 
no  conviction  could  have  followed  if  it  were 


shown  that  the  fire-raising  had  been  caused 
by  mere  accident  and  in  entire  absence  of 
set  intention. 

In  modern  times  the  materiality  of 
this  distinction  between  the  two  cnmes 
has  been  swept  away,  for  it  is  no  longer 
possible  to  visit  with  a  death  penalty 
the  crime  of  wilful  fire-raising,  and 
under  the  quite  modern  procedure,  since 
the  Act  of  1887,  there  is  now  no  major,  so 
that  it  is  no  longer  necessary  to  set  forth 
the  crime  under  a  nomen  juris,  but  onlv 
the  facts  on  which  the  charge  is  based.  Ail 
that  is  necessary  is  that  the  facts  set  forth 
do  in  fact  constitute  a  crime. 

Now,  on  this  view  of  the  matter  I  have 
come,  though  not  without  some  hesitation, 
to  the  conclusion  that  this  conviction  must 
stand.  I  am  averse  to  setting  aside  what 
appears  otherwise  to  be  a  just  conviction 
on  a  mere  technicality,  unless  it  can  be 
urged  that  it  has  in  some  way  prejudiced 
the  accused  in  his  trial.  Here  the  techni- 
cality which  we  are  asked  to  consider  obvi- 
ously cannot  have  done  so,  for  it  is  merely 
in  tne  phraseology  of  the  verdict.  The 
crime  charg^  is  the  crime  of  setting  on  flx« 
wilfully — a  very  serious  crime,  and  one 
which  deserves  a  heavy  punishment — 
and  I  should  have  been  reluctant  to  have 
quashed  a  conviction  for  such  a  crime  on  a 
technical  point  based  on  a  mere  matter  of 
form.  But  I  do  not  think  we  are  driven  to 
such  a  course.  As  I  have  already  pointed 
out,  it  is  no  longer  necessary  to  8i>ecify  a 
major,  so  all  we  have  to  consider  is 
whether  the  facts  set  forth  in  the  indict- 
ment— that  the  accused  set  fire  to  a  stack 
of  hay,  that  the  fire  took  effect,  and  that 
he. did  it  wilfully — amount  to  a  crime.  I 
think  that  they  do.  It  seems  that  in  draw- 
ing this  indictment  the  word  "wilfully" 
has  been  used  instead  of  the  words  •*  culp- 
ably and  recklessly,"  and  that  is  perhaps 
unfortunate,  as  it  seems  to  have  gplven  rue 
to  some  confusion.  But  it  would  really  be 
absurd  to  say  that  what  would  amount  to  a 
crime  if  it  were  done  culpably  and  reck- 
lessly is  not  a  crime  if  it  is  done  wilfully. 
I  therefore  think  that  the  facts  set  forth 
in  this  indictment  amount  to  a  relevant 
description  of  a  crime,  and  a  crime  known 
to  the  law  of  Scotland. 

Now,  as  to  the  verdict,  it  was  as  follows — 
"  The  jury,  by  a  majority,  found  the  panel 
guilty  of  wilful  fire-raising  as  libelled." 
An  examination  of  the  actual  words  of  tliis 
verdict  shows  that  the  conviction  was  not 
for  "wilful  fire-raising,"  but  for  "wilful 
fire-raising  as  libelled.  That  throws  us 
back  to  the  indictment  to  see  what  the 
crime  libelled  was,  and  we  find  that  it  was 
the  crime  of  wilfully  setting  fire  to  a  stack 
of  hay.  I  am  of  opinion  mat  the  verdict 
was  a  proper  conviction  for  the  crime  set 
forth  in  the  indictment,  and  was  not  a  con- 
viction merely  for  the  crime  known  under 
the  old  law  by  the  nomen  juris  of  wilful 
fire-raising.  1  am,  therefore,  of  opinion 
that  the  conviction  here  sought  to  be  sus- 
pended must  stand. 

Lord  Adah— I  am  of  the  same  opinion. 
The  charge  here  is  that  William  Angsts  set 
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fire  to  a  screw  or  stack  of  hay,  that  the  fire 
took  effect  on  the  said  screw  or  stack,  and 
that  he  did  this  wilfully.  I  would  beg  to 
point  out  that  there  is  no  charge  here  of 
the  crime  of  "wilful  flre-raising"  in  the 
technical  sense  of  these  words.  The  facts 
libelled  here  of  setting  ih:e  to  a  stack  of  hay 
cannot  amount  to  the  technical  crime  of 
wilful  flre-raislDg.  I  do  not  know  if  in  old 
days  the  offence  here  charged  would  not 
have  been  libelled  as  having  Deen  done  cul- 
pably and  recklessly,  but  I  am  quite  clear 
that  as  it  stands  it  is  a  perfectly  good  charge 
of  the  innominate  crime  of  fire-raising.  I 
do  not  know  that  wilful  flre-raising  and 
culpable  and  reckless  flre-raising  are  quite 
the  same,  but  I  have  no  doubt  that  the 
setting  fire  to  a  stack  of  hay  wilfully  is  in 
Scotland  a  crime,  and  that  that  crime  has 
been  relevantly  libelled  here. 

As  to  the  verdict — if  the  conviction  here 
had  been  for  wilful  flre-raising  without 
qualification,  there  might  have  been  diili- 
cnlty  in  sustaining  it.  But  here  that  diffi- 
culty does  not  arise,  for  the  conviction  is 
for  wilful  fire-raising  "as  libelled";  and 
when  we  look  back  to  the  libel  we  see  that 
setting  fire  to  a  stack  of  hay  wUfully  is 
what  is  libelled.  So  I  do  not  think  that  the 
sentence  here  purports  to  be  for  the  techni- 
cal crime  of  wilful  flre-raising  but  is  only 
for  the  crime  of  setting  fire  to  a  stack  of 
hay  wilfully.  I  therefore  agree  with  your 
Lordship  that  we  have  no  grounds  for 
quashing  the  conviction  in  this  case. 

Lord  M'Lasen  —  The  difficulty  which 
seems  to  have  arisen  in  this  case  largely 
disappears  when  we  consider  that  the  mali- 
cious setting  Are  to  a  stack  of  hay  has 
always  been  treated  as  an  offence  punish- 
able m  this  Court  or  by  the  Sheriff,  though 
it  did  not  amount  to  the  technical  category 
of  wilful  flre-raising.  Under  our  present 
code  of  procedure  it  is  not  necessary  to 
specify  the  category  of  crime  with  wnich 
the  accused  is  charged.  It  suffices  that  the 
description  of  the  acts  alleged  to  be  done 
amounts  to  the  statement  of  a  crime.  I 
agree  with  your  Lordships  that  we  have  in 
SLs  complaint  a  relevant  description  of  the 
crime  of  maliciously  setting  fire  to  move- 
able property. 

There  remains  the  consequential  question 
whether  the  terms  of  the  verdict  apply  with 
sufficient  distinction  to  the  crime  set  forth 
in  the  indictment.  The  Solicitor-General 
has  urged  that  this  point  does  not  arise  for 
consideration,  as  no  plea  is  taken  in  the  sus- 
pension with  regard  to  the  alleged  discrep- 
ancy. There  is  force  in  the  ob;[ection,  but 
as  our  refusal  to  deal  with  this  question 
mU^ht  only  result  in  another  suspension 
being  instituted,  I  think  it  is  right,  in  the 
interests  of  parties,  that  they  should  have 
our  opinion  with  regard  to  it.  From  what 
we  know  of  records  of  this  Court  it  appears 
that  in  Scotland  verdicts  have  always  been 
indulgently  construed,  and  for  this  reason, 
that  U  seldom  happens  that  an  error  in  the 
ver^ct  can  be  prejudicial  to  the  accused, 
because  the  verdict  must  always  be  con- 
strued with  reference  to  the  indictment  or 
complaint.    It  is  only  in  the  case  where 


there  are  alternative  charges  that  it  is 
necessary  that  the  verdict  should  be  clear 
so  as  to  show  distinctly  to  which  of  the 
charges  it  is  intended  to  apply.  According 
to  the  authority  of  a  case  cited  by  Hume — 
with  which  I  may  say  I  would  not  be  pre- 
pared to  agree — an  ambiguity  in  the  verdict 
m  such  a  case  would  justify  a  sentence 
passing  on  the  lesser  charge.  That  diffi- 
culty, however,  does  not  arise  here,  for  this 
libel  has  only  one  charge. 

Hume  says  that  where  "  a  general  verdict 
of  guilty  is  returned,  it  is  held  to  be  suffi- 
ciently applied  to  the  libel  mentioned  in 
the  preamble,  and  it  amounts  in  law  to  a 
conviction  of  all  the  charges,  how  numerous 
soever,  in  that  libel,  so  far  as  they  are  con- 
sistent with  each  other,  and  under  all  their 
qualities  as  there  set  forth."  Now,  one 
of  the  qualities  set  forth  in  this  libel 
is  that  the  act  complained  of  was  done  to 
moveable  property  and  not  to  immovable, 
and  the  adverse  contention  is  that  the 
verdict  when  strictly  read  implies  a  con- 
viction for  a  crime  relating  to  immoveable 
property.  I  see  that  in  old  times  the 
Court  has  gone  very  far  in  the  construing 
of  verdicts.  In  cases  cited  by  Hume  the 
jury  found  the  panel  "guilty  of  an  arbi- 
trary punishment,"  "liable  to  an  arbitrary 
punishment,"  and  "guilty  of  death,"  and 
in  all  these  cases  the  verdict  seems  to  have 
been  upheld.  Hume  in  commenting  on 
them  says — "  It  would  not  indeed  be  reason* 
able  to  exact  of  juries  a  minute  and  punc- 
tilious precision  in  their  expressions."  I 
do  not  consider  that  here  the  substitu- 
tion of  the  word  "wilful"  for  the  word 
"malicious" — which  would  have  been  the 
better  expression — can  in  any  way  pre- 
judice the  defence  or  create  a  difficulty  as 
to  passing  sentence.  I  therefore  agree 
with  your  Lordships  that  this  conviction 
must  stand. 

The  Court  refused  the  bill. 

Counsel  for  the  Complainer— Watt,  K.C. 
— D.  Anderson.  Agent— S.  F.  Sutherland, 
S.S.C. 

Counsel forthe  Respondent— The  Solicitor- 
General  (Clyde,  K.C.)— Graham  Stewart, 
A.-D.  Agent  —  W.  J.  Dundas,  Crown 
Agent. 


Wednesday,  November  15. 

(Before  the  Lord  Justice-General,  Lord 
Adam,  and  Lord  M'Laren.) 

VELLUTINI  V.  FORSYTH. 

Justiciarj/  Caaea— Stated  Case— Ice-Cream 
and  Aerated  Water  Shop— Sale  of  Aerated 
Water  in  Fish  Restaurant— Begiatraiion 
—Burgh  Police  (Scotland)  Act  1908  (3 
Edw.  VII,  c.  33),  sec.  82,  «tb-«ec.  (1). 

The  Burgh  Police  (Scotland)  Act  1903, 
section  82  (1),  provides  for  a  register  of 
ice-cream  and  aerated- water  shops,  and 
imposes  a  penalty  on  any  person  who 
keeps  such  a  shop  without  its  being 
registered  therein. 
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Two  persons  haring  been  supplied  in 
a  fish  restaurant  with  aerated  water, 
the  keeper  thereof  was  convicted  of  a 
contravention  of  the  Burgh  Police 
(Scotland)  Act  IGUS,  sec.  82  (1),  in  not 
having  his  premises  registered  in  terms 
thereof.    An  appeal  was  taken. 

Held,  that  tne  sub -section  did  not 
strike  at  the  supplying  of  aerated- water, 
but  at  the  keeping  of  a  certain  class  of 
shop,   viz.,    aerated-water   shops,    and 
cons^uently  that  it  did  not  apply  to 
premises  where  the  principal  business 
carried  on  was,  as  here,  that  of  a  fish 
restaurant,    although    aerated   waters 
might  also  be  supplied  to  customers, 
and  therefore  that  such  premises  did 
not  fall  to  be  registered  under  the  Act. 
The  Burgh  Police  (Scotland)  Act  1908  (8 
Eldw.  VII,  c.  33),  section  82,  sub-section  (1), 
enacts — "Every  person   who  shall  keep, 
or  suffer  to  be  kept  or  used  or  use,  any 
house,  building,  part  of  a  building,  or  other 
premises,  as  an  ice-cream  shop  or  aerated- 
water  shop,  without  being  registered  in  a 
register  to  be  kept  by  the  town  council, 
who  are  hereby  required  to  keep  a  register 
for  that  purpose,  in  which  they  shall  enter 
the  names  of  applicants  without  charge, 
shall  be  liable  to  a  penalty  not  exceeding 
five  pounds,  and  in  the  event  of  such  pre- 
mises being  continued  to  be  kept  or  used 
for  such  purpose  after  conviction,  to  a  con- 
tinuing penalty  not  exceeding  five  pounds 
for  every  day  during  which  the  offence  is 
committed  or  continued." 

This  was  an  appeal  by  way  of  stated  case 
from  the  Burgh  Police  Court  of  Airdrie,  in 
which PietroVellutini,  the  appellant,  sought 
to  have  a  conviction  quashed  which  had 
been  obtained  against  him  at  the  instance 
of  Thomas  Forsyth,  Solicitor  and  Burgh 
Prosecutor,  Airdrie. 

The  complaint,  which  was  brought  under 
the  Summary  Jurisdiction  (Scotland)  Acts 
18ft4  and  1881,  the  Criminal  Pi-ocedure  (Scot^ 
land)  Act  1887,  and  the  Burgh  Police  (Scot- 
land) Acts  1802  and  1003,  set  forth— "That 
Pietro  Vellutini,  28  High  Street,  Airdrie, 
did,  on  15th  July  1006,  keep  or  suffer  to  be 
kept  or  used  a  shop  at  28  High  Street  afore- 
said as  an  ice-cream  or  aerated-water  shop 
without  being  registered  in  a  register  kept 
by  the  Town  Council,  Airdrie,  and  did  sell 
or  supply  therein  aerated  waters  to  Michael 
M'Faidyen,  3  Airdriehill  Street,  Airdrie, 
and  Alexander  Stevenson,  baker,  Raw- 
yards,  Airdrie,  contrary  to  the  Burgh  Police 
(Scotland)  Act  1903,  section  82  (1],  whereby 
the  said  Pietro  Vellutini  is  liable  to  a 
penalty  not  exceeding  £5." 

The  following  were  the  facta  as  stated 
by  the  Magistrate : — "  That  the  Pi-ovost, 
Magistrates,  and  Councillors  of  the  burgh 
of  Airdrie  had,  in  terms  of  section  98  of  the 
Burgh  Police  (Scotland)  Act  1003,  adopted 
Part  II  of  said  Act  containing  section  82 
thereof.  That  the  appellant  kept  a  shop  at 
28  High  Sti-eet,  Airdrie,  and  that  said  snop 
was  not  regfistered  in  a  register  of  ice-cream 
shops  and  aerated-water  snops  kept  by  the 
town  council  of  Airdrie,  specified  in  the 
Burgh  Police  (Scotland)  Act  1008,  section 
82  (l).   That  the  appellant  became  owner  of 


the  shop  a  few  months  ago,  and  carried  on 
business  flrst  as  an  ice-cream  and  aerated- 
water   shop,  and  when   certain    bye-laws 
made   by  the  Provost,    Magistrates,   and 
Councillors  under   the   Act   came    to  be 
enforced  he  ceased  to  sell  the  ice-cream  and 
bottled  aerated  waters,  but  continu^  the 
business  as  a  fish  restaurant.     That  on  the 
date  libelled,  at  about  a  quarter  to  eleven 
o'clock  at  night,  the  said  Michael  M'Fad][en 
and  Alexander  Stevenson  were,  along  wiA 
others,  in  said  shop.    That  the  said  luchael 
M'Fadven  asked   the  appellant  for  some 
aerated,  water,  and  that  the  appellant  re- 
plied that  he  had  none,  but  supplied  him 
with  and  was  paid  for  a  drink  which  the 
appellant  said  was  lemon  and  water  but 
was  compounded  as  after  mentioned.  That 
the  said  Alexander  Stevenson  also  asked 
for  a  drink,  and  that  tiie  appellant  supplied 
him  with  one  similar  to  that  supplied  to 
M'Fadven,  and  which  was  also  paid  for. 
That  the  drinks  supplied  to  M'Fadyen  and 
Stevenson   were   made   by   the   appellant 
taking  out  of  a  cistern  in  the  shop  some 
lemon  water  (made  by  the  addition  of  sliced 
lemons  to  water),  and  adding  to  said  lemon 
water  a  powder  composed  of  tartaric  acid, 
sugar,  and  carbonate  of  soda.    The  addition 
of  said  powder  made  the  drink  an  efiFerveec- 
ing  gaseous  one,  and  which  had  the  taste 
of  lemonade  manufactured  in  the  ordinary 
way.     At  a  continued  diet  on  26th  July 
1006  I  found  the  appellant  guilty  of  the 
offence  chained,  on  the  ground  that  the 
drinks  supplied  to  M'Fadyen  and  Stevenson 
were  aerated  waters,  ana  accordii^ly  tliat 
the  shop  kept   by  the  appellant  was  an 
aerated-water  shop  and  should  have  been 
registered  in  said  reg^ter,  and  fined  him  in 
the  sum  of   one  pound,  or  in  default  of 
immediate  payment  thereof  sentenced  him 
to  be  imprisoned  for  the  space  of  fourteen 
days." 

The  question  of  law  for  the  opinion  of 
the  Court  was  — "Do  the  facts  proved 
warrant  the  conviction  ?" 

Argued  for  the  appellant — Section  82,  sub- 
section (1),  of  the  Act  was  intended  to  deal 
with  ice-cream  and  aerated-water  shops, 
not  with  fish  restaurants.  The  case  stated 
that  it  was  proved  that  the  shop  in  question 
was  a  fish  restaurant,  and  therefore  it  did 
not  fall  under  the  Act.  The  aim  of  the  Act 
was  to  regulate  a  certain  class  of  shops 
which  were  well  known  as  ice-cream  and 
aerated-water  shops.  It  was  not  directed 
against  the  sale  of  aerated  waters  at  all. 
£!ven  if  it  were  held  that  the  mixture 
supplied  was  aerated  water  in  the  sense 
of  the  Act,  the  sale  of  such  waters  in  a 
fish  restaurant  was  not  struck  at  by  the 
Act.  If  the  Act  were  held  to  apply  to  the 
present  case,  then  it  would  follow  that  all 
temperance  restaurants  and  tea  -  rooms 
and  all  hotels  and  public-houses  must  be 
registered  under  the  Act  as  ice-cream  and 
aerated-water  shops. 

Ai^ed  for  the  respondent — The  Act 
applied  to  the  shop  in  question  here  if  it 
were  held  that  the  mixture  sold  was  aerated 
water.  It  was  proved  that  originally  this 
shop  had  been  an  ice-cream  and  aerated- 
water  shop,  and  that  in  consequence  of  the 
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Act  being  enforced  by  the  Magistrates  it 
had  ceased  to  sell  ice-oi«ain  and  aerated 
waters  but  had  continued  the  business  as  a 
fish  restaurant.  It  was  proved  that  it  had 
resunted  the  sale  of  aerated  water,  and  it 
would  be  a  plain  evasion  of  the  Act  that  it 
should  escape  re^tration  merel;^  by  chang- 
ing its  name,  while  at  the  same  time  it  con- 
tinued to  deal  in  aerated  waters.  It  was 
held  proved  here  that  the  mixture  sold  was 
aerated  water.  That  was  a  pure  ciuestion  of 
fact,  and  an  appeal  from  the  decision  of  the 
Magistrate  on  that  point  was  incompetent. 

Lord  Jubtick-Gknebai.  —  This  is  an 
appeal  by  Pietro  Vellutini,  who  keeps  a 
shop  in  Airdrie,  and  is  convicted  ol  an 
aU^ied  contravention  of  section  82  of  the 
Bur«[h  Police  (Scotland)  Act  1903. 

This  section  provides— [A.i«  Lordahvp  read 
the  section]. 

It  is  admitted  that  this  shop  is  not 
registered  in  terms  of  the  above-quoted 
section  of  the  Act.  The  case  states  that 
evidence  was  led  to  the  efFect  that  Airdrie 
had  adopted  Part  II  of  the  Act,  which 
includes  section  82.  It  then  further  states 
that  the  appellant  originally  kept  the  shop 
as  an  ice-cream  and  aerated  water  shop, 
and  that  when  certain  bye-laws,  made  by 
the  niMistratee  under  the  Act,  came  to  fa« 
enforced,  he  ceased  to  sell  ice-cream  and 
aerated  -waters,  but  continued  the  business 
as  a  fish  restaurant.  That  on  the  date 
libelled,  at  about  a  quarter  to  eleven  at 
night,  Michael  M'Faayen  and  Alexander 
Stevenson  were  in  the  shop.  That  they 
both  asked  the  appellant  for  aerated  waters, 
and  that  be  replied  that  he  had  none,  but 
supplied  them  with,  and  was  paid  for,  a 
dnnk  which  the  appellant  said  was  lemon 
and  water.  That  the  drinks  thus  supplied 
were  made  by  the  appellant  taking  out  of 
a  cistern  in  the  shop  some  lemon  water 
(made  by  the  addition  of  sliced  lemons  to 
water)  and  adding  to  said  lemon  water  a 
powder  composed  of  tartaric  acid,  sugar, 
and  carbonate  of  soda.  The  addition  of 
this  powder  made  the  drink  an  effervesc- 
ing g^aseous  one,  w^hich  had  the  taste  of 
lemonade  manufactured  in  the  ordinary 
way.  That  thereupon  the  presiding  magis- 
trate found  the  appellant  guilty  of  the 
offence  charged,  on  the  g^und  that  the 
drinks  supplied  were  aerated  waters,  and 
that  accoraingly  the  shop  kept  by  the 
appellant  was  an  aerated  water  shop  and 
should  have  been  reg^tered,  and  fined  him 
in  the  sum  of  £1  sterling,  or  in  default 
sentenced  him  to  fourteen  days'  imprison- 
ment. 

It  seems  to  me  that  on  the  facts  there 
stated  the  conviction  cannot  be  upheld. 
The  object  of  the  Act  is  not  to  strike  at 
the  selung  of  an  isolated  drink  of  aerated 
water  but  the  keeping  of  an  establishment 
of  a  certain  class. 

It  is  obvious  that  the  Act  does  not  turn 
a  shop  into  an  ice-cream  and  aerated  water 
shop  simply  because  ice-cream  or  aerated 
wafer  happen  to  be  supplied  when  the 
principal  business  is  something  else. 

Hie  effect  of  sustaining  this  conviction 
vcold  be  that  all  botels,  public-houses,  and 


restaurants,  and  many  tea  shops  and  con- 
fectioners' shops,  would  have  to  be  regis- 
tered under  tne  Act  as  ice-cream  and 
aerated  water  shops,  which  was  never 
intended,  and  would  be  absurd. 

I  further  doubt  very  much  whether  the 
complaint  in  its  second  branch  is  relevant. 
I  can  quite  understand  that  a  person  might 
be  convicted  under  this  section,  although 
he  called  his  shop  a  fish  restaurant  or  any- 
thing else,  if  it  were  proved  that  he  was 
really  keeping  an  ice-cream  and  aerated 
water  shop.  But  that  is  a  question  of 
fact,  and  cannot  be  established  merely  by 
proving  that  one  sale  of  aerated  water  has 
been  made. 

If  the  prosecutor  had  proposed  to  prove 
that  this  was  in  reality  an  aerated  water 
shop,  and  had  proved  that  fact  to  the 
satisfaction  of  the  magistrate,  the  mag^ 
trate  would  have  been  quite  entitled  to 
convict,  and  this  Court  could  not  have 
interfered  with  the  conclusion  he  had  come 
to  on  the  facts. 

But  as  this  case  stands  I  do  not  think 
the  conviction  can  possibly  be  supported, 
and  therefore  the  appeal  must  be  sustained. 

Lord  Adam  and  Lord  M'Larbn  con- 
curred. 

The  Court  answered  the  question  of  law 
in  the  negative  and  sustained  the  appeal. 

Counsel  for  the  Appellant — Crabb  Watt, 
K.C.  —  T.  B.  Morison.  Agents  —  Dove, 
Lockhart,  &  Smart,  S.S.C. 

Counsel  for  the  Respondent — Grainger 
Stewart — J.  H.  Henderson.  Agents — W. 
&  J.  L.  CMHcer,  W.S. 


Thvnday,  Novtmber  16. 

(Before  the  Lord  Justice-General,  Lord 
Adam,  and  Lord  M'Laren.) 

BELL  V.  MITCHELL. 

Jvsticiary  Cases  —  Suspension  —  Noting 
Documentary  Evidence — "Documentary 
Evidence  thai  May  he  Put  In"—Sum.- 
mary  Procedure  (Scotland)  Act  1864  (27 
and  28  Vict  c.  53),  sec.  16. 

The  Summary  Procedure  (Scotland) 
Act  1864,  sec.  16,  provides  as  follows : — 
"  It  shall  not  be  necessary  in  any  pro- 
ceeding under  the  authority  of  this  Act 
to  record  or  preserve  a  note  of  the  evid- 
ence adduced,  but  the  record  shall  set 
forth  in  the  form  of  the  Schedule  (I.)  to 
this  Act  annexed  the  respondent's  plea, 
if  any,  the  names  of  the  witnesses,  if 
any,  examined  upon  oath  or  affirma- 
tion, with  a  note  of  any  documentary 
evidence  that  may  be  put  in." 

A  person  was  tried  on  a  summary 
complaint  and  convicted  by  the  Sheriff 
of  reckless  driving  of  a  motor  bicycle. 
During  the  course  of  the  trial  the  Sheriff 
asked  the  accused  for  his  licence,  and 
on  its  being  handed  to  him  by  the 
accused,  looked  at  it,  asked  the  accused 
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some  questions  about  it,  and  handed  it 
back. 

HeU  that  the  provision  of  the  Act 

was  imperative  as  to  the  necessity  of  a 

note  being  made  of  any  documentary 

evidence  put  in,  but  that  on  the  facts  of 

the  present  case  the  licence  was  not 

documentary  evidence   put   in  in  the 

sense  of  the  Act. 

Justiciary  Cases — Suspension — Conviction 

and  Smitence — DisconforTnity  to  Statute 

— Motor  Car — Driver'^  Licence — Endorsa- 

tion  of  Drivel's  licence  on  Conviction — 

Motor  Car  Act  1908  (3  Edw.  VII,  c.  36), 

sec.  4,  sub-sec.  (1)  c. 

The  Motor  Car  Act  1903,  sec.  4,  enacts 
—"(1)  Any  court  before  whom  a  person 
is  convicted  of  an  offence  under  this 
Act,  or  of  any  offence  in  connection 
with  the  driving  of  a  motor  car,  other 
than  a  first  or  second  offence,  consist- 
ing solely  of  exceeding  any  limit  of 
speed  fixed  under  this  Act,  (a)  may, 
if  the  person  convicted  holds  any 
licence  under  this  Act,  suspend  that 
licence  for  such  time  as  the  court 
thinks  fit,  and,  if  the  court  thinks  fit, 
also  declare  the  person  convicted  dis- 
qualified for  obtaining  a  licence  for 
such  fvu:ther  time  after  the  expiration 
of  the  licence  as  the  court  thinks  fit; 
and  (b)  may,  if  the  person  convicted 
does  not  hold  an^  licence  under  this 
Act,  declare  him  disqualified  for  obtain- 
ing a  licence  for  such  time  as  the  court 
thinks  fit ;  and  (c)  if  the  person  con- 
victed holds  any  licence  under  this  Act, 
shall  cause  particulars  of  the  conviction 
and  of  any  order  of  the  court  made 
under  this  section,  to  be  endorsed  upon 
any  licence  held  by  him,  and  shall  also 
cause  a  copy  of  those  particulars  to  be 
sent  to  the  council  by  whom  any  licence 
so  endorsed  has  been  granted." 

The  driver  of  a  motor  bicycle  was 
convicted  of  reckless  driving  on  a  sum- 
mary complaint,  but,  on  the  craving  of 
the  prosecutor,  the  Sheriff  dispensed 
with  the  endorsation  of  the  accused's 
licence.  A  suspension  of  the  conviction 
was  brought  on  the  ground  that  the 
conviction  was  bad  in  respect  that  the 
Sheriff  had  not  complied  with  the  re- 
quirements of  the  Act  by  ordering  the 
endorsation  of  the  licence. 

Held  that  endorsation  of  the  licence, 
under  section  4  (1)  (c),  was  not  in  the 
meaning  of  the  Act  a  part  of  the  con- 
viction, but  merely  a  ministerial  act 
which  the  court  was  dii-ected  to  per- 
form, and  consequently  that  the  convic- 
tion did  not  fall  to  be  quashed  in  con- 
sequence of  endorsation  not  having 
been  ordered. 

Observed  that  there  were  other  orders 
which  might  be  made  under  the  section, 
which,  if  made  at  all,  must  form  part  of 
the  conviction,  viz.,  orders  for  suspen- 
sion of  a  licence  or  disqualification  from 
procuring  a  licence. 
Justiciary  Cases — Suspension — Refusal  to 
Entertain  Appeal — Statute — Application 
to   Scotland  —  Right   of  Appeal   Given 


Generally— Special  Right  of  Appeal  in 
Scotland  also  Given — Motor  Car— Motor 
Car  Act  1903  (3  Edw.  VII,  c.  38),  sec.  11, 
sub-sec.  (2),  and  sec.  18,  sub-sec.  (6). 

The  Motor  Car  Act  1903  section  11, 
sub-section  (2),  enacts — "Any  person 
ad  judg^  to  pay  a  fine  exceeding  twenty 
shUlings  under  this  Act  mav  appeal 
against  the  conviction  in  tne  same 
manner  as  he  ma^  appeal  if  ordered  to 
be  imprisoned  without  the  option  of  a 
fine." 

Section  18  enacts— "In  the  applicar 
tion  of  this  Act  to  Scotland  ...  (6) 
Any  person  convicted  of  an  offence 
under  this  Act  and  ordered  to  be  im- 
prisoned without  the  option  of  a  fine, 
or  adjudged  to  pay  a  fine  exceeding  ten 
pounds,  shall  have  a  right  of  appeal 
against  the  conviction.  Such  appeal 
shall  lie  to  the  sheriff-depute  and  snail 
be  heard  summarily.  .  .  ." 

Where  a  motorist  was  convicted  of 
reckless  driving  under  the  Motor  Car 
Act  1903,  section  1,  and  was  fined  £8,  he 
appealed  to  the  Sheriff,  who  refused  to 
entertain  the  appeal  as  being  incom- 
petent. 

Held  that  the  appeal  was  rightly  not 

entertained  by  tne  Sheriff,  inasmudi 

as  the  right  of  appeal  given  in  section 

11  of  the  Act,  although  that  section  was 

in  the  general  part  of  the  Act  which 

applied  Doth  to  England  and  Scotland, 

was  only  applicable  to  England,  and 

the  only  right  of  appeal  in  Scotland  was 

provided  for  in  section  18,  which  did 

not  cover  the  case. 

This  was  a  bill  of  suspension  presented  by 

Charles  Edward  Bell,  Bosebank,  Paisley, 

craving  the  Court  to  set  aside  a  conviction 

obtained  against  him  in  the  Sheriff  Court 

at  Dumbarton  on  12th  June  1905,  at  the 

instance  of  the  respondent  Robert  Peter 

Mitchell,  Writer,  and  Procurator^Fiscal  of 

Court  for  Dumbartonshire. 

The  complaint  under  which  the  com- 
plainer  in  the  suspension  had  been  con- 
victed was  brought  under  the  Summary 
Jurisdiction  (Scotland)  Acts  1864  and  I881, 
and  the  Criminal  Procedure  (Scotland) 
Act  1887,  and  set  forth,  "That  Charles 
Edward  Bell,  works  manager,  residing  at 
Bosebank,  Paisley,  on  4th  June  1905,  on  the 
public  road  or  highway  between  Clydebank 
and  Dumbarton,  at  a  part  thereof  in  the 

garish  of  Old  Kilpatnck  and  county  of 
Dumbarton,  opposite  and  near  Dumbuck 
farm-steading,  occupied  by  Duncan  Mac- 
farlane,  farmer,  residing  there,  did  drive  a 
motor  bicycle  on  said  highway  recklessly, 
whereby  Malcolm  Ritchie,  marine  engineer, 
residing  at  391  Paisley  Road,  Glasgow,  who 
was  then  cycling  on  said  highway,  was 
knocked  from  his  bicycle  by  said  motor 
bicycle,  and  seriously  injured  in  his  person, 
contrary  to  the  Motor  Cfar  Act  1908,  section 
1;  and  such  offence  is  a  first  offence; 
whereby  the  said  Charles  Eldward  Bell  is 
liable  to  a  fine  not  exceeding  £20,  and  in 
default  of  payment  of  said  fine  to  imprison- 
ment in  terms  of  the  Summary  Jurisdic- 
tion (Scotland)  Act  1881,  section  6,  and 
further,  to  have  the  licence  held  by  him 
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under  the  Motor  Gar  Act  1908  indorsed  or 
suspended,  or  he  may  be  declared  disquali- 
fied for  obtaining  such  a  licence  for  such 
farther  time  after  the  expiration  of  the 
said  licence  as  the  Court  thinks  fit." 

The  accused  was  convicted  of  the  ofFence 
charged,  the  conviction  being  in  the  fol- 
lowing terms — "At  Dumbarton,  the  12th 
day  of  June  1905.— The  Sheriff-Substitute, 
in  respect  of  the  evidence  adduced,  finds 
the  said  Charles  Edward  Bell  guilty  of  the 
offence  charg^,  being  a  first  offence,  and 
therefore  fines  and  amerciates  the  said 
Charles  Edward  Bell  in  the  sum  of  £9  ster- 
ling, and  in  default  of  immediate  payment 
thereof  decerns  and  adjudges  the  said 
Charles  Eldward  Bell  to  be  imprisoned  for 
the  space  of  one  calendar  month  from  this 
date  unless  said  fine  shall  be  sooner  paid, 
and  thereafter  to  be  set  at  liberty ;  and  for 
that  purpose  grante  warrant  to  officers  of 
law  to  convey  the  said  Charles  Edward  Bell 
to  the  prison  of  Glasgow,  thereafter  to  be 
dealt  with  in  due  course  of  law.  And  on 
the  craving  of  the  complainer  dispenses 
with  any  deliverance  with  regard  to  the 
endoTsation  or  suspension  of  the  licence 
held  by  the  respondent  under  the  Motor 
Act  of  1908,  or  any  declaration  disqualifying 
him  for  obtaining  such  a  licence  for  such 
further  time  after  the  expiration  of  the 
said  Ucence  as  the  Court  may  have  thought 
fit." 

The  complainer  in  the  suspension  averred 
that  during  the  trial  his  licence  was  pro- 
duced in  evidence,  and  that  he  was  examined 
in  regard  thereto,  and  that  no  note  of  said 
licence  was  made  as  required  by  section  16 
of  the  Sununary  Procedure  (Scotland)  Act 
18M. 

The  complainer  further  averred — (1)  that 
the  Sherin-Substitute  had  not  complied 
with  the  provisions  of  section  4  of  the 
Motor  Gar  Act  1903,  inasmuch  as  he  had 
not  ordered  t^e  particulars  of  the  said  con- 
viction to  be  endorsed  u{>on  his  licence;  and 
(2)  that  after  said  conviction  he  had  appealed 
to  the  Sheriflf,  who  had  refused  to  entertain 
his  appeal. 

The  following  note  had,  without  any 
interlocutor,  been  issued  by  the  Sheriff 
(liEBS) — "Apart  from  section  18  of  the 
statate  I  have  no  jurisdiction  to  entertain 
an  appeal  aeainst  the  judgment  of  a  Sheriff- 
Substitute  in  a  criminal  case.  But  that 
section  unqnestionably  gives  no  appeal  in 
the  present  case,  and  I  therefore  have  no 
jurisdiction  to  pronounce  any  order  on  the 
iHipeal  (Shaw,  Petitioner,  11  R.  814,  21 
SX.R.  542)  any  more  than  I  would  have 
to  appoint  a  diet  for  the  disposal  of  an 
appeal  presented  to  me  against  the  decision 
01  a  J.  P.  Court.  Counsel  for  the  accused 
has,  however,  suggested  that  perhaps  there 
may  be  an  appeal  under  section  11  (2) ;  but, 
as  it  seems  to  me,  that  would  be  so  fiagrant 
and  deliberate  a  misreading  of  the  statute 
that  I  should  be  usurping  a  jurisdiction  I 
do  not  possess  if  I  ventured  to  convene 
parties  under  it.  Section  11  (2)  provides  no 
machinery  for  working  out  an  appeal,  and 
gives  me  no  jurisdiction  to  entertain  one 
nnless  section  18  is  also  taken  into  con- 
sideration; and  the  moment  that  latter  sec- 


tion is  taken  into  consideration  its  provi' 
sions  must  be  obeyed.  As  there  are  no  means 
of  stating  my  views  orally  without  first 
issuing  an  incompetent  order  on  the  appeal, 
and  as  counsel  told  me  he  wishes  to  Dring 
a  suspension  of  the  conviction  which  was 
obtained,  and  to  be  in  a  position  to  state 
that  he  was  unable  to  get  redress  under 
his  appeal,  I  have  agreed  to  follow  the 
course  sometimes  adopted  in  the  civil  court 
in  the  exceptional  case  of  an  appeal  being 
token  which  is  ex  facie  incompetent,  and 
issue  a  memorandum  or  note  without  a 
judgment." 

The  parties  agreed  to  the  following  stote- 
ment  of  facts,  viz.,  that  in  the  course  of 
the  examination  of  the  accused  the  Sheriff 
asked  him  if  he  had  a  licence.  He  replied 
that  he  had,  took  it  from  his  pocket;  and 
handed  it  to  the  Sheriff,  who  looked  at  it, 
asked  some  questions  in  regard  to  it,  and 
returned  it  direct  to  him.  It  was  never  in 
the  hands  of  the  clerk  of  court. 

The  complainer  pleaded — "The  said  con- 
viction should  be  suspended,  with  expenses, 
because  (a)  No  note  of  the  certificate  was 
made  as  required  by  section  16  of  the 
Summary  Jurisdiction  Act  1864.  (6)  The 
Sheriff-Substitute  in  said  conviction  fails  to 
comply  with  the  provisions  of  the  Motor 
Car  Act  1903.  ^c)  The  appellant  was  wrong- 
fully refused  his  right  of  appeal  under  the 
Motor  Car  Act  1903." 

Argued  for  the  complainer— (1)  The  Sheriff 
had  failed  to  comply  with  the  Summary 
Procedure  (Scotland)  Act  1864,  as  he  had 
failed  to  note  an  essential  document.  It 
did  not  matter  whether  the  document  was 
material  to  the  decision  of  the  case  or  not ; 
it  was  produced  in  evidence,  and  that  being 
so,  the  Act  provided  that  it  must  be  noted! 
It  was  settled  that  the  Act  was  imperative 
on  that  point,  and  there  were  a  number  of 
decisions  to  that  effect — Potcdrell  v.  Gallo- 
way,  December  16,  1904,  42  S.L.R.  200; 
Slrachan  v.  Wataon,  July  17,  1893,  1  Adam 
55,  20  R.  (J.C.)  76,  80  S.L.R.  891;  MarahaU  v. 
Phyn,  December  10,  1900,  3  Adam  282,  3  F. 
(J.C.)  21,  38  S.L.R.  171 ;  Provan  v.  Malloch, 
June  8,  1891,  3  White  18,  18  R.  (J.C.)  53,  28 
S.L.R.  725;  Oliphant  v.  Wilscm,  December 
12, 1889, 2  White  403, 17  R.  (J.C.)  12,  27  S.L.R. 
203.  In  the  conviction  the  Sheriff-Sub- 
stitute held  that  the  complainer  bad  a 
licence,  and  whether  the  licence  was  mate- 
rial evidence  in  the  case  or  not,  that  fact 
was  sufficient  to  make  it  necessary  that  the 
licence  should  be  noted.  (2)  Section  4  of  the 
Motor  Car  Act  1903  was  imperative  that 
the  licence  should  be  endorsed  on  convic- 
tion, but  the  Sheriff  said  in  the  conviction 
that  that  was  not  to  be  done  in  this  case. 
The  conviction  was  therefore  bad,  because 
it  was  not  in  conformity  with  the  provi- 
sions of  the  statute — M'Callum  v.  Barrow- 
man,  November  3,  1896,  2  Adam  197,  24  R. 
(J.C.)  15,  34  S.L.R.  58;  Fraser  v.  NeiUon, 
February  6,  1903,  4  Adam  139,  5  F.  (J.C.)  51, 
40  S.L.R.  643.  The  matter  of  endorsing  the 
licence  having  been  dealt  with  in  the  com- 
plaint, the  conviction  ought  to  have  fol- 
lowed in  the  same  terms.  There  must  be 
an  authority  given  by  the  magistrate  in 
gretnio  of  the  conviction  for  endorsation  of 
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the  licence,  otherwise  the  provision  of  the 
Act  coiild  not  be  carried  out,  there  being 
no  warrant  to  enforce  production  of  the 
licence  for  endorsation  afterwards.  (3)  Sec- 
tion 11  of  the  Motor  Gar  Act  1003  was  quite 
general  in  its  application,  and  gave  a  right 
of  appeal  both  in  England  and  Scotland 
where  the  fine  imposed  exceeded  20b.  Sec- 
tion 18  in  providing  for  the  application  of 
the  Act  to  Scotland  did  not  take  away  this 
general  right  of  appeal  already  given. 

[The  Court  intimated  that  they  only 
desired  to  hear  counsel  for  the  respondent 
on  the  second  point.] 

Argued  for  the  respondent — Under  sec- 
tion 1,  sub-section  (1),  the  only  orders  con- 
templated as  forming  part  of  a  conviction 
under  the  Act  were  tnose  referred  to  in 
heads  (a)  and  (b).  If  made,  such  orders 
must  form  part  of  the  conviction.  Under 
head  (c)  the  only  orders  referred  to  were 
those  mentioned  in  head  (a),  and  there  was 
no  provision  in  any  part  of  the  section  for 
any  order  of  court  tor  endorsation  of  the 
licence.  The  endorsing  of  the  licence,  and 
also  the  sending  a  copy  of  the  particulars 
of  the  conviction  to  the  council  who 
granted  the  licence;  were  purely  adminis- 
&ative  matters  which  ought  not  to  form 
part  of  the  conviction  at  all.  What  the 
Sheriff  said  in  the  conviction  about  dis- 
pensing with  endorsation  was  quite  super- 
fluous, and  the  complainer  might  still  be 
called  upon  to  produce  his  licence  for  en- 
dorsement in  spite  of  the  SherifTs  dispensa- 
tion. 

Lord  JusncB-GBNRRAL— This  is  a  sus- 
pension of  a  conviction  obtained  under 
section  1  of  the  Motor  Car  Act  of  1003. 
The  suspender  was  convicted  and  fined  a 
sum  of  »0. 

Three  points  have  been  taken  against  the 
validity  of  the  conviction.  The  first  point 
is  that  the  conviction  is  bad  in  respect  that 
no  note  of  the  driver's  hcence  was  made,  as 
required  by  the  16th  section  of  the  Summary 
Procedure  (Scotland)  Act  1884. 

That  section  provides  that  it  shall  not  be 
necessary  to  record  or  preserve  a  note  of 
the  evidence  adduced  at  the  trial,  but  that 
the  record  shall  set  forth  the  respondent's 
plea,  if  any,  the  names  of  the  witnesses,  if 
any,  and  also  a  note  of  any  documentary 
evidence  which  may  be  put  m. 

There  have  been  frequent  decisions  upon 
this  section  of  the  Act,  and  it  is  settled 
beyond  doubt  that  its  provisions  are  im- 
perative and  cannot  be  dispensed  with. 
Therefore  if  there  was  not  a  note  made  of 
any  documentary  evidence  put  in,  un- 
doubtedly the  conviction  must  be  quashed. 

It  appears,  however,  from  the  statement 
of  facte,  which  counsel  at  the  bar  have 
accepted  on  behalf  of  both  parties  as  repre- 
senting what  actually  took  place,  that  in 
the  course  of  the  examination  of  the 
accused  in  the  witness-box,  the  Sheriff-Sub- 
stitute asked  him  if  he  had  a  licence,  and 
he  replied  that  he  had.  The  Sheriff-Sub- 
stitute then  asked  to  s6e  it.  Whereupon 
the  accused  took  it  out  of  his  pocket  and 
handed  it  to  the  Sheriff-Substitute,  who 
ooked  at  it,  asked  him   some   questions 


about   it,    and   handed   it   b«ck   to   him 

directly. 

Now,  on  that  statement  of  facts  I  am 
clear  that  the  licence  is  not  a  piece  of 
documentary  evidence  in  the  sense  of  the 
Act.  In  a  summary  proceeding  in  an  in- 
ferior court  there  is  no  regular  inventory 
of  documents  put  in  evidence  made  up, 
and  therefore  it  is  more  difficult  to  arrive 
at  whether  a  document  has  been  actually 

Sut  in  evidence  or  not.  But  on  the  facts 
isclosed  here  by  the  parties,  and  on  the 
consideration  that  the  licence  here  was 
not  a  piece  of  evidence  in  a  case  of  reckless 
driving,  because  the  holding  of  such  a 
licence  makes  that  offence  no  better  or  no 
worse,  it  is,  in  my  view,  not  necessary  that 
the  licence  should  be  noted. 

The  next  point  is,  that  under  tlie  pro- 
visions of  section  4  it  is  provided  that  any 
court,  before  whom  a  person  is  convicted 
of  an  offence  under  the  Act,  shall,  if  such 
person  holds  a  licence,  cause  particulan 
of  the  conviction  to  be  endorsed  upon  his 
licence,  and  aJso  cause  particulars  to  be 
sent  to  the  council  by  whom  the  licence  so 
endorsed  was  g^ranted.  Now,  the  Sheriff- 
Substitute,  after  finding  the  complainer 
g^iltv,  went  on  thus — "And  on  the  craving 
of  tne  complainer  dispenses  with  any 
deliverance  with  regard  to  the  endorsation 
or  suspension  of  the  licence  held  by  the 
respondent  under  the  Motor  Car  Act  <rf 
1903,  or  any  declaration  disqualifying  him 
from  obtaining  such  a  licence  for  such 
further  time,  after  the  expiration  of  said 
licence,  as  the  court  may  have  thought 
fit."  Accordingly,  up  to  the  present,  we 
are  told  that  the  complainer  has  not  had  his 
licence  endorsed. 

Counsel  for  the  complainer  cited  certain 
cases  where  the  Court  had  suspended  con- 
victions upon  the  ^pxiund  that  the  convic- 
tion did  not  contain  all  that,  according  to 
the  statute  under  which  it  was  obtained, 
it  ought  to  have  contained.  In  particular 
there  was  the  case  of  M'CaXiwm  under  the 
Vaccination  Act,  where  the  Court  held 
that  the  conviction  was  bad  on  the  ground 
that  it  was  not  warranted  by  the  statute. 
"The  ground  of  judgment  in  that  case  was 
that  the  only  penalty  authorised  by  the 
statute  was  the  penalty  of  paying  a  fine 
to  the  poor  inspector,  wbUe  the  man  had 
in  fact  been  flne^l  svinplicAJber,  which  meant 
that  the  fine  would  go  to  the  Exchequer, 
It  is  quite  obvious  that  the  result  Uiere 
would  have  been,  if  it  had  been  allowed  to 
stand,  quite  different  from  that  authorised 
by  statute. 

The  complainer  in  the  present  case  seeks 
to  establisn  an  analogy  between  his  case 
and  that  one,  and  he  says  that  because 
there  was  in  the  conviction  here  no  order 
as  to  endorsation  of  the  licence  therefore 
the  conviction  is  bad.  I  am  clearly  of 
opinion  that  his  argument  on  the  anaJog^ 
between  the  two  cases  is  ill  founded,  and 
that  the  endorsation  here  is  no  part  of  the 
conviction  but  a  purely  ministerial  a«t 
which  the  court  is  to  perform  after  (he 
close  of  the  trial. 

It  is  true  that  there  are  orders  which  do 
form  {Nirt  of  a  conviction  under  the  Act, 
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if  they  are  made  at  all,  viz.,  orders  under 
the  section  which  provides  that  the  court 
may  suspend  the  licen<;e  of  a  person  con- 
victed, or  declare  him  disqualified  from 
obtaining  a  licence  for  such  further  time 
after  the  expiration  of  his  licence  as  the 
court  miay  think  fit,  or  if  he  does  not  hold 
a  licence  may  declare  him  disqualified  ft«m 
obtaining  such  a  licence  for  such  time  as 
the  court  thinks  fit.  But  this  is  quite  a 
different  matter. 

Although  I  am  bound  to  decide  the  case 
on  the  statute  as  I  find  it,  and  as  it  applies 
to  our  practice,  I  am  fortified  in  the  view  of 
the  Act  which  I  now  put  before  your  Lord- 
ships by  knowing  that  the  universal  prac- 
tice in  Bngland  ui  carrying  out  the  provi- 
sions of  the  Act  has  bsen  in  accordance 
with  the  construction  I  now  put  upon  it, 
and  which  I  think  is  the  correct  one.  The 
usual  procedure  in  England  is  that  there  is 
no  order  in  the  conviction,  but  that  lUfter- 
waids  the  clerk  of  court  writes  to  the 
person  'who  has  been  convicted  asking  for 
bis  licence  in  order  that  it  may  be  endorsed 
with  the  particidars  of  the  conviction  and 
authenticated  with  the  ordinary  stamp  of 
the  court. 

I  now  come  to  the  third  point  which  is 
raised,  viz.,  that  the  accused  appealed  to 
the  Sheriff,  who  refused  to  entertain  the 
appeal  on  the  ground  that  it  was  incom- 
petent. This  depends  upon  section  18,  sub- 
section 6,  which  says— "Any  person  con- 
victed of  an  offence  under  this  Act,  and 
ordered  to  be  imprisoned  without  the  option 
of  a  fine,  or  adjudged  to  pay  a  fine  exceed- 
ing ten  pounds,  shall  have  a  right  of  appeal 
against  tbe  conviction.  Such  appeal  shall 
lie  to  the  Sheriff- Depute,  and  shall  be  heard 
summarily." 

Now,  it  is  plain  that  this  case  did  not  fall 
within  that  provision,  but  it  was  argued 
that  "what  gave  the  right  of  appeal  was 
section  11,  sub-section  2.  That  section  is 
in  the  general  portion  of  the  Act,  which  of 
course  applies  to  England  as  well  as  Scot- 
land. Now,  the  reason  why  an  appeal  is 
given  in  this  section  to  a  person  who  is 
adjudged  to  pay  a  flue  exceeding  2Qs.  in 
the  same  manner  as  there  is  when  imprison- 
ment is  ordered  without  the  option  of  a 
fine,  is  that  in  the  English  Summary  Pro- 
cedure Act  an  appeal  to  quarter  sessions 
is  given  in  cases  of  that  character. 

The  question  is,  whether  that  provision 
applies  to  Scotland.  I  think  it  quite  evi- 
dent that  when  the  Act  goes  on  to  say  in 
section  18  that  "  in  the  application  of  this 
Act  to  Scotland  .  .  .  any  person  .  .  . 
adjudged  to  pay  a  fine  exceeding  £10  shall 
have  a  right  of  appeal  apunst  the  con- 
viction," it  would  cie  talking  nonsense  if 
there  were  already  an  appeal  given  in 
Scotland  under  section  11. 

The  present  case  does  not  fall  within 
section  11,  sub-section  2.  I  therefore  move 
yonr  liordshipe  to  dismiss  this  bill  of 
sospension. 

Lord  Adam — I  ag;ree  with  your  Lordship. 

Tixa  first  point  on  which  the  counsel  for 
the  complainer  relied  in  this  case  is  founded 
on  the  provisions  of  section  16  of  the  Sum- 


mary Procedure  Act  of  1864.  That  section 
provides  that  "  It  shall  not  be  necessary  in 
any  proceeding  under  the  authoritv  of  this 
Act  to  record  or  to  preserve  a  note  of  the 
evidence  adduced,  but  the  record  shall  set 
forth  in  the  form  of  the  Schedule  (I)  to  this 
Act  annexed  the  respondent's  plea,  if  any, 
the  names  of  the  witnesses,  if  any,  examined 
upon  oath  or  affirmation,  with  a  note  of 
any  documentary  evidence  that  may  be 
put  in." 

It  is  said  here  that  a  certain  document, 
namely,  the  licence  held. by  the  suspender 
had  been  used  in  evidence  at  the  trial,  but 
that  no  record  has  been  made  of  the  pro- 
duction in  evidence  of  that  document  as 
required  by  the  section  I  have  just  quoted. 
Now,  the  words  of  the  Act  are  "a  note  of 
any  documentary  evidence  that  may  be 
nui  in."  As  your  Lordship  in  the  chair 
has  said,  there  is  no  technical  formality  of 
"putting  in"  documents  in  evidence  in  the 
summary  courts  of  this  country  such  as  we 
find  in  the  inventory  of  documents  which 
is  required  in  a  trial  in  the  Court  of  Session. 
To  my  mind  the  phrase  "  put  in  "  as  used 
in  this  Act  means  that  where  a  document 
has  been  used  in  evidence  in  a  summary 
trial  it  must  be  noted.  In  some  previous 
cases  there  has  been  difficulty  in  arriving 
at  a  sound  judgment  on  the  question  of 
fact  as  to  whether  the  document  under 
discussion  had  or  had  not  been  used  in 
evidence.  In  this  case  we  are  saved  all 
such  discussion.  We  have  the  facts  very 
frankly  and  properly  admitted  in  writing 
by  the  parties  in  the  statement  read  by 
your  Lordship.  From  that  statement  it 
appears  that  the  licence  was  not  a  docu- 
ment put  in  or  used  in  evidence  by  either 
of  the  parties  to  the  case.  It  appears  that 
when  tne  examination  of  the  accused  had 
ended  the  Sheriff  himself  asked  certain 
questions,  and  upon  hearing  that  the 
witness  had  his  licence  in  his  pocket 
asked  to  see  it.  The  document  was  then 
handed  by  the  witness  to  the  Sheriff, 
who  looked  at  it  and  then  handed  it 
back  to  its  owner,  who  replaced  it  in  his 
pocket  and  took  it  away  with  him.  It 
humbly  appears  to  me  that  these  facte 
do  not  constitute  the  putting  in  of  this 
licence  as  documentary  evidence  at  the 
trial. 

On  the  second  ground  of  objection,  which 
is  founded  upon  the  terms  of  section  4  of 
the  Motor  Act,  I  have  to  say  that  upon 
fuller  consideration  I  have  come  to  the 
conclusion  that  the  view  which  I  indicated 
earlier  in  the  case  is  not  tenable,  and  that 
the  procedure  which  we  are  told  is  usually 
followed  in  such  cases  is  quite  correct.  I 
think  that  the  court  trying  the  complaint 
fulfils  all  its  functions  when  it  pronounces 
the  conviction  and  leaves  the  marking  of 
the  licence  to  be  carried  out  later  by  the 
clerk  of  court  as  a  mere  administrative 
Act  under  the  statute.  And  that  becomes 
plain  by  reading  the  further  provisions  of 
the  Act,  because  the  licence  is  not  supposed 
to  be  present  in  court  at  the  trial,  or  at 
least  not  to  be  necessarily  present,  because 
the  next  sub-section  says  that  any  person 
convicted  under  the  Act  "shall   produce 
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the  licence  within  a  reasonable  time  for 
the  purposes  of  endorsement,  and  if  he 
fails  to  do  BO  shall  be  guilty  of  an  offence 
under  this  Act."  That  is,  that  in  order 
that  the  court  may  have  an  opportunity 
of  endorsing  the  licence,  a  reasonable  time 
after  the  trial  is  allowed  to  the  accused  to 
produce  it,  and  failtu^  on  his  part  so  to 
produce  will  constitute  a  further  offence 
against  the  statute.  Therefore  it  appears 
to  me  that  the  procedure  which  the  Act 
contemplates  is  that  the  conviction  is  to 
be  pronounced  bj  the  court  in  oidinarv 
course,  and  then  it  is  the  duty  of  the  clerk 
of  court  to  see  that  the  licence  is  produced 
to  him  within  a  reasonable  time  in  order 
that  he  may  endorse  the  conviction  upon 
it. 

On  the  third  g^round  of  objection  taken 
I  am  of  opinion  that  the  plea  is  not  argu- 
able. 

Lord  M'Laren  — The  point  of  the  case 
which  seems  to  me  to  caU  for  careful  con- 
sideration is  the  objection  on  the  ground 
that  the  licence  was  either  not  produced  as 
documentary  evidence,  or  being  so  pro- 
duced was  not  noted  in  the  record  of  pro- 
ceedings. That  latter  is  always  an  important 
matter,  because  the  requirement  of  the 
statute  is  imperative,  and  if  a  document  is 
not  noted,  and  it  is  averred  or  admitted 
that  such  a  document  was  shown  to  the 
judge  or  witnesses,  then  it  is  impossible  to 
say  how  far  they  may  have  proceeded  on 
the  document  which  has  not  oeen  entered 
on  the  record. 

We  have  to  consider  whether  it  was  a 
necessary  part  of  the  case  that  the  licence 
should  be  before  the  court.  The  statute 
has  made  various  regulations  or  orders 
which  are  not  of  the  nature  of  judicial 
procedure,  and  it  has  imposed  penalties, 
and  it  seems  to  me  that  these  two  parts 
are  clearly  distinguished.  Under  head  (c) 
of  section  4  it  is  provided  that  in  the  case 
of  the  person  convicted  holding  a  licence 
\inder  the  Act,  the  jud^e  shall  cause  the 
particulars  of  the  conviction,  and  of  any 
order  of  the  court  made  under  that  section, 
to  be  endorsed  upon  the  licence,  and  a  cop^ 
of  those  particulars  to  be  sent  to  the  council 
by  whom  the  licence  was  granted.  I  think 
the  order  is  treated  as  something  apart 
from  the  conviction,  and  the  judge  would 
be  within  his  powers,  if  after  convicting, 
he  made  a  separate  oiider  directing  how  the 
licence  should  be  dealt  with.  Of  course  he 
might  do  the  two  things  together  in  the 
same  conviction,  but  as  regardfs  the  bearing 
of  this  clause  on  the  question  of  the  sus- 
pension or  indorsation  of  the  licence,  it 
seems  to  me  that  if  the  Sheriff-Substitute 
were  going  to  convict  the  party,  and  also 
to  suspend  the  licence,  and  if  he  meant  to 
include  the  whole  sentence  in  one  convic- 
tion, it  was  necessary  that  he  should  have 
evidence  that  the  accused  had  a  licence, 
and  the  admission  of  the  accused  that  he 
had  a  licence  would  entitle  the  Sheriff  to 
deal  with  it.  But  in  the  present  case  it  was 
not  intended  that  the  licence  should  be  dealt 
with  at  all,  because  the  prosecutor  moved 
the  Court  to  take  no  action  regarding  the 


licence.  Therefore  I  cannot  see  that  it  was 
necessary  that  there  should  be  any  evidence 
that  the  accused  was  the  holderof  a  licence. 
That  seems  to  me  to  be  sufficient  for  the 
disposal  of  the  case. 

r  agree  that,  even  if  the  document  were 
unnecessary  for  the  proof,  yet  if  it  were 

Eroduced  it  must  be  noted.  But  the  parties 
ave  agreed  on  a  statement  of  the  facts  as 
to  this  matter,  and  on  that  statement  I  can- 
not hold  that  the  licence  was  in  fact  prodaced 
as  evidence. 

As  to  the  alleged  excess  of  power  in  not 
sending  particulars  to  the  council,  and  in- 
dorsing the  licence,  that  may  be  done  at 
any  time  and  may  be  done  now. 

I  agree  that  the  bill  of  suspension  should 
be  refused. 

The  Court  refused  the  bUl  of  suspenaon. 

Counsel  for  the  Complainer — MlJennan, 
K.O.— W.  Thomson.  Agent— A.  Laurie 
Kennaway,  W.S. 

Counsel  for  the  Bespondent — Solicitor- 
General  (Clyde,  K.C.)— Orr  Deas.  Agent— 
The  Crown  Agent. 


Thunday^  Novemier  16. 

(Before  Lords  Ardwall  and  Johnston.) 
SINGER  MANUFACTURING  COMPANY 
V.    BEALE    &    MACTAVISH    AND 
ANOTHER. 

Juaticiary    Cotes— StnaU    Debt    Appeal- 
Decree  for  Something  Different  from  whal 
Asked— Com.petency— Action  of  Damages 
— Sale  under  a  Sequestration  for  Bent 
of  Ooods  not  the  Property  of  the  Debtor 
-—Oooda  in  Poaseasion  of  Debtor  on  Hire 
and   Sale   System  —  ReTnaining  Instal- 
ments Sued  far—  Value  of  Goods  Given. 
A  manufacturing  company  raised  in 
the  Small  Debt  Court,  against  sherifl- 
offlcers  and  a  landlord's  factor,  an  action 
of  damages  because  of  the  sale  by  them, 
under  a  warrant  granted  in  a  seoues- 
tration  for  rent,  of  a  sewing  machine 
belonging  to  the  company,  but  in  Oxe 
possession  of  the  debtor  under  a  hire 
and  sale  agreement.   The  company  sued 
for  the  amount  still  due  to  them  under 
the  agreement.    The  Sheriff-Substitute 
gave  decree  for  the  value  of  the  machine 
shortly   before   the   sale.     An  appeal 
having    been    brought,  held   that  the 
Sheriff-Substitute's  decree  was  incom- 
petent, inasmuch  as  it  was  for  a  different 
thing  from  that  asked  in  the  summons, 
and  appeal  sustained. 

Observed  {per  Lord  Johnston)  that 
the  fact  of  the  hire  and  sale  system 
having  liecome  common,  placed  no  onus 
of  inquiring  into  the  true  ownership  of 
goods  upon  sheriff-officers,  who  in  the 
execution  of  their  duty  were  entitled 
to  rely  on  the  protection  of  the  statu- 
tory procedure. 
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This  was  an  appeal  from  the  Small  Debt 
Court  at  Glasgow  to  the  Circuit  Court 
held  at  Glasgow  in  September  1906.  The 
hearing  of  the  appeal,  lor  the  purpose  of 
receiving  a  report  on  the  measure  of  dam- 
ages awarded,  was  adjourned  to  Edinburgh, 
and  it  was  accordingfy  heard  there  on  Nov- 
ember 18, 1S06. 

In  November  1904  a  small-debt  action  was 
raised  against  Robert  M'Callum,  Glasgow, 
for  £2,  2s.  8d.,  being  the  balance  of  a  quar- 
ter's rent  of  a  dwelling-house  occupi«i  b^ 
him,  and  for  sequestration  and  sale.  This 
action  was  at  the  instance  of  Robert 
Toung,  proprietor  of  the  house,  and  John 
Templeton,  younger,  his  factor.  Decree 
was  obtained  and  warrant  of  sale  g^nted, 
and  follo'wing  thereon  the  effects  in  the 
house  were  dulv  inventoried,  and  the  sale 
carried  out  by  ceale  &  Mactavish,  messen- 
gers-at-arms  and  sheriff-officers,  Glasgow. 

Among  the  goods  inventoried  and  sold 
was  a  sewing  machine  'which  M'Callum 
had  obtained  from  the  Singer  Manufac- 
turing Company  on  a  hire  and  sale  agree- 
ment. 

Hie  comfMUiy  were  the  pursuers  in  the 
present  action,  which  was  raised  in  the 
Smidl  Debt  Court,  Glasgow,  against  Beale 
ft  Mactavish  and  John  Templeton,  younger, 
jointly  and  severally,  or  severally,  for 
£7,  7s.  Od.,  conform  to  the  statement  pre- 
fixed to  the  summons,  which  was  in  the 
following  terms — "To  loss  and  damage 
sustained  by  pursuers  in  consequence  of 
the  defenders,  the  said  Beale  &  Mactavish, 
acting  on  the  instructions  of  the  other  de- 
fender John  Templeton  younger,  having, 
on  or  about  this  date,  seijuestratea  and  sold 
a  Singer's  sevring  machine.  No.  R.  531,068, 
tile  property  of  the  pursuers,  and  hired  by 
them  to  Robert  M -Galium,  154  St  John 
Street,  Port  Dundas,  Glasgow,  per  agree- 
ment, dated  26th  October  1903,  herewith 
produced,  notwithstanding  that  the  de- 
fenders, the  said  Beale  &  Mactavish  or  the 
sberiCF-ofBcer  instructed  by  them,  was  in- 
formed before  the  sale  thereof  that  the 
said  sewing  machine  was  not  the  property 
of  the  said  Robert  M'Callum  and  was  only 
hired  by  him  from  the  pursuers,  made  up 
as  follows : — 
To  value  of  said  sewing  machine 

as  per  hire  agreement    .        .£11    0    0 
Less  nires  received     .        .        .     3  12    0 

Balance  .  £7  7  6." 
A  proof  was  taken  in  the  Small  Debt 
Court,  from  which  it  appeared  that  no  in- 
timation was  made  to  tne  defenders  that 
the  sewing  naachine  in  question  belonged 
to  the  pursuers,  or  was  not  the  property  of 
M'Callum,  until  after  the  sale.  The  Sheriff- 
Substitute  (BoTD),  however,  gave  decree  in 
favour  of  the  pursuers  for  £5. 

An  appeal  was  taken  by  the  defenders  to 
the  High  Court  of  Justiciary,  who  remitted 
to  the  Sheriff-Substitute  to  report  how  he 
had  arrived  at  the  sum  for  which  decree 
was  given.  His  report  was  as  follows — 
"  In  obedience  to  the  remit  by  Lords  Ard- 
wall  and  Johnston  of  7th  September  1905, 
the  Sheriff-Substitute  begs  to  report  that 
the  value  of  the  sewing  machine  as  per  hire 


agreement  was  ....  £11  0  0 
The     pursuers     received      hires 

amounting  to        .        .        .  3  12    8 

And  sued  for  the  balance  of  .  .£776 
James  Grier  (37),  manager  for  the  pursuers 
in  their  New  City  Road  branch,  deponed 
that  his  district  included  the  sewing 
machine.  It  was  his  duty  to  inspect 
machines  iu  the  district,  and  he  had  nad 
the  machine  under  inspection  and  knew  it 
well.  He  had  seen  it  shortly  before  the 
Sale,  and  he  was  of  opinion  that  the  reason- 
able value  of  the  machine  was  £6.  There 
was  no  rebutting  evidence.  In  order  to  be 
within  the  mark  I  gave  decree  for  £5. 
Humbly  reported  by  John  Boyd,  Sheriff- 
Substitute  of  Lanarkshire  at  Glasgow." 

The  appellante  argued  that  the  Sheriff- 
Substitute's  judgment  should  be  recalled 
since  he  had  ignored  the  facts  (1)  that  no 
intimation  was  given  to  them  of  the  pur- 
suers' right  of  property  in  the  sewing 
machine  until  after  the  sale  ;  (2)  that  they 
were  acting  as  officers  of  Court,  under  a 
wajrant  obtained  after  due  compliance  with 
all  statutory  provisions  relative  to  the  pro- 
cess ;  (3)  that  there  was  no  evidence  as  to 
the  amount  of  damage  sustained. 

LoBD  Johnston — In  this  small-debt  case 
the  respondents,  the  Singer  Manufacturing 
Company,  sued  Messrs  Beale  &  M-Tavish, 
shenff-omcers,  Glasgow,  and  John  Temple- 
ton, house  factor  there,  jointly  and  sever- 
ally or  severally,  for  £7,  78.  6d.  as  loss  and 
damages  sustained  by  them  through  Messrs 
Beale  &  M-Tavish  having  on  the  employ- 
ment of  Mr  Templeton,  under  a  sequestra- 
tion for  rent  due  by  Mr  Robert  M'CaUum, 
164  St  John  Street,  Port  Dundas,  Glasgow, 
inventoried  and  sold  a  sewing  machine 
which  was  their  property  though  in  the 
possession  of  the  said  Robert  M'Callum.  I 
nave  stated  the  case  shortly,  but  shall  sub- 
sequently return  to  the  form  of  the  claim. 

Admittedly  there  was  nothing  to  show 
that  the  sewing  machine  was  not  the  pro- 
perty of  M'CaUum,  and  the  appellants, 
Messrs  Beale  &  M'Tavish  and  Mr  Temple- 
ton allege  that  no  hint  was  given  to  them 
till  after  the  sale  that  it  was  not  M'Callum's 
property  but  the  property  of  the  Singer 
Company. 

The  Sheriff  decerned  against  Messrs  Beale 
&  M'Tavish  and  Mr  Templeton,  jointly  and 
severally,  for  the  sum  of  £5,  and  they  have 
appealed. 

"rheir  main  ground  of  appeal  is  that  the 
Sheriff-Substitute  ignored  the  fact  that  the 
respondents'  own  witnesses  proved  that 
there  was  no  notice  to  them  till  after  the 
sale  that  the  sewing  machine  was  not  Mr 
M'Callum's,  and  that  in  selling  they  were 
proceeding  under  a  warrant  of  Court,  duly 
obtained,  after  all  opportunity  provided  by 
the  law  to  parties  interested  to  have  articles 
not  the  property  of  the  debtor  withdrawn 
from  the  sequestration. 

It  emerged  that  the  sewing  machine  was 
in  the  hands  of  M'Callum  on  what  is  known 
as  a  contract  of  hire  and  sale,  the  instal- 
ments of  the  price  not  being  yet  fully  paid, 
and  if  so,  it  was  admittedly  still  the  Singer 
I   Company's  property.    Sundry  rather  start- 
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ling  propositions  were  advanced  regarding 
the  convenience  of  such  contracts  of  hire 
and  sale  to  the  poorer  classes,  and  the  re- 
spect they  should  consequently  receive,  and 
also  regarding  the  onus  placed  by  the  fre- 
quency with  which  they  are  entered  into, 
upon  sheriff  officers  when  they  come  to 
8ec[ue8trate  or  poind  the  effects  of  the  poor 
— in  fact  it  was  almost  represented  that  it 
was  the  "  custom "  of  the  poorer  classes  to 
possess  articles  on  such  contracts,  a  custom 
which  sheriff  officers  must  recognise  as  im- 
posing a  duty  upon  them  of  certiorating 
themselves  as  to  the  true  proprietorship. 
It  was  even  suggested  that  when  a  sheriff 
officer  finds  a  piano  or  a  sewing  machine  or 
perhapsotherarticleina  poor  man's  house,  he 
must  presume  that  it  is  held  on  hire  and  sale, 
and  inventory  it  at  his  peril.  I  have  seen  a 
pood  deal  of  these  contracts  of  hire  and  sale 
in  the  Sheriff  Court,  and  I  am  far  from  being 
persuaded  that  they  are  a  blessing  to  the 
poor,  or  deserving  of  any  exceptional  re- 
spect. They  enable  the  canvassing  agents 
of  such  companies,  as  the  Singer,  to  spread 
'ttieir  nets  aoroad,  and  in  the  competition 
for  business  to  draw  in  the  unwary,  by  the 
temptation  to  buy  that  for  which  they  are 
not  asked  to  pay  cash  down,  and  according 
to  my  experience  more  of  these  poor  cus- 
tomers come  to  rue  the  day  they  entered 
into  the  contract,  than  to  bless  the  agent 
who  persuaded  them  to  undertake  the 
obligation.  But  I  have  no  idea  that  the 
law  is  going  to  step  in  for  the  protection 
of  the  Singer  or  otner  such  company,  and 
place  them  and  their  wares  and  contracts 
on  any  different  plane  from  the  world  in 
general. 

The  sheriff  officer  is  not  a  man  who  acts 
at  his  own  hand.  He  is  the  officer  of  court, 
and  proceedings  for  the  recovery  of  rent 
are  statutory  proceedings.  Where,  as  in 
the  present  case,  sequestration  is  taken  out 
for  a  rent  under  £12,  the  proceeding  is  a 
small-debt  proceeding,  every  step  of  which 
is  provided  for  by  section  5  of  the  Small 
Debt  Act  and  the  relative  forms  in  Schedule 
B.  By  these  provisions  everything  is  duly 
regulated  for  the  protection  of  all  concerned. 
The  sequestration  is  on  the  warrant  of  the 
Sheriff,  the  appraisement  is  made  and  in- 
ventory returned,  and  a  copy  served  on  the 
debtor,  who  must  be  cited.  And  it  is  only 
on  hearing  parties  where  they  appear,  as 
in  other  causes,  that  the  warrant  of  sale  is 
granted.  The  debtor  or  anyone  else  inter- 
ested has  the  statutory  opportunity  of 
appearing  and  protecting  goods  inventoried, 
which  are  not  the  property  of  the  debtor, 
by  having  them  withdrawn  from  the  inven- 
tory. Instead  of  having  thrust  upon  him 
any  onus  of  suspecting  that  any  particular 
class  of  articles  are  not  the  bankrupt's,  and 
a  liability  for  acting  on  the  natural  deduc- 
tion from  ostensible  possession,  I  think  that 
the  sheriff  officer  is  rather  entitled  to  rely 
upon  the  protection  of  the  statutory  pro- 
cedure, and  to  assume,  if  no  one  quarrels 
his  inventory,  that  he  has  acted  correctly. 
If  the  Singer  Company  and  others  peril  their 
machines  on  contracts  of  hire  and  sale,  they 
must  either  rely  on  the  honesty  and  alert- 
ness of  their   custohiers,    or    themselves 


attend  to  their  own  interests.  They  cannot 
require  the  sheriff  officers  toact  as  detectives 
on  their  behalf.  In  my  opinion,  therefore, 
articles,  whether  sewing  machines  or  others, 
given  out  on  contracts  of  hire  and  sale, 
must  be  treated  just  like  other  things — the 
sheriff  officer  must  be  interpelled  from  pro- 
ceeding on  his  inventory,  or  if  it  is  too  late 
to  do  that,  very  distinct  notification  must 
be  made  to  him  that  a  mistake  has  been 
made,  and  that  before  the  sale.  No  partica- 
lar  onus  is  put  upon  him. 

But  this  does  not  help  the  appellants  to 
get  the  better  of  the  Sheriff's  juagment.  I 
cannot  assume  that  the  appellants'  state- 
ment that  there  was  no  prior  notice  is 
according  to  fact.  And  even  if  I  did,  I 
should  be  precluded  from  gnving  effect  to 
that  fact.  For  to  do  so  would  be  to  review 
the  Sheriff's  judgment  on  the  merits,  which 
I  cannot  do. 

The  next  point  taken  was  that  the  Sheriff 
had  no  evidence  of  value  on  which  to  assess 
damages.  With  a  view  to  seeing  how  tiiis 
stood,  we  remitted  to  him  to  explain  how 
he  had  arrived  at  his  award,  and  he  has 
reported  that  the  respondents'  inspector 
said  that  he  had  seen  the  machine  "shortly 
before  the  sale,"  and  was  of  opinion  that 
its  reasonable  value  was  £6,  and  that  as 
there  was  no  rebutting  evidence  he  had 
accepted  his  statement,  discounting  £1  to 
be  safely  within  the  mark.  Proof  of  value 
"  shortly  before  the  sale "  is  not  proof  of 
value  at  the  date  of  sale.  But  I  think  the 
Sheriff,  in  the  absence  of  any  counter  evi- 
dence, was  entitled  to  proceied  as  he  did, 
and  that  in  any  view  his  judgment  arrived 
at  in  this  way  is  beyond  our  power  to 
review. 

But  there  is  a  more  difficult  point  behind, 
viz.,  was  his  judgment  a  judgment  on  the 
case  presented  to  him  ?  i^tor  careful  con- 
sideration I  am  of  opinion  that  it  was  not, 
and  that  it  therefore  was  incompetent  and 
falls  to  be  recalled. 

I  intimated  at  the  outset  that  the  form 
of  the  claim  required  attention.  It  is 
peculiar.  It  is  not  simply  for  loss  and 
damage  occasioned  to  the  pursuers  by  the 
wrongful  sale,  under  M'Callum's  sequestra- 
tion, of  property  belonging  to  them.  It  is 
for  loss  and  damafe  sustained  by  them 
through  the  defenders  (appellants)  having 
sequestrated  and  sold  a  sewing  machipe, 
the  property  of  pursuers  and  hired  by  them 
to  M'Callum  per  agreement  produced,  not- 
withstanding prior  notice  that  it  was  not 
M'Callum's  property  but  only  hired  to  him 
by  the  pursuers.  But  then  the  claim  pro- 
ceeds "made  up,"  that  is,  such  loss  and 
damage  "  made  up  as  follows : — 
To  value  of  said  sewing  machine,  as  per 
hire  agreement    .        .        .   iBll    0   0 

Less  hires  received  .  .  .  8  12  6 
Balance  .  .  £7  7  6" 
This  claim  and  statement  is  incorporated 
by  reference  into  the  small-debt  summons. 
Now,  this  is  to  sue  the  appellants,  not  for 
the  value  of  the  sewing  machine  at  Uie  t 
date  of  the  alleg^  ille^  sale,  but  for  tiie 
value  to  the  pursuers  of  their  contract  of 
hire  and  sale  as  at  that  date,  measured  by 
the  instalments   still   exigible.     I  am  w 


Digitized  by  Vj OOQ IC 


^'"^^^oT't^'.l,"*'*"™'''!  ^'*'  Scottish  Law  ReporUr.—  Vol.  XLIII. 


61 


opinion  that  th&t  was  not  their  remedy. 
Tbs&t  contract  of  hire  and  sale  was  a  matter 
with  which  the  appellants  had  nothing  to 
do.  Thej  were  concerned,  if  they  received 
due  notice,  with  the  Singer  Company's 
DHmerty,  not  with  their  contract.  Now,  if 
theSheriff-Subetitate  has  decerned  in  terms 
A  the  summons,  though  he  would,  in  my 
opinion,  have  erred  in  matter  of  law,  his 
judgment  would  not  have  been  subject  to 
appeal  But  he  has  not  done  so.  He  has 
given  decree  for  something  not  sued  for, 
viz.,  the  value  at  the  date  of  sale,  or  rather 
"shortiy'before  the  sale,"  of  the  article 
itself.  This,  I  think,  on  this  summons,  it 
was  not  competent  for  him  to  do,  any  more 
tban  it  would  have  been  in  an  ordinary 
action,  for  this  very  good  reason  among 
others.  The  defenders  were  brought  into 
Ooorton  a  summons,  their  defence  to  which, 
in  the  last  resort,  was  matter  of  law.  If 
they  failed  in  their  first  line  of  defence, 
and  were  held  liable  for  the  illegal  sale, 
their  second  line  of  defence  was  an  objec 
tion  in  law  to  the  measure  of  damages 
taUed.  The  Sheriff-Substitute  has  trans- 
formed the  conclusion  against  them  in  such 
way  that  their  only  defence  on  the  measure 
of  damages  was  in  matter  of  fact.  For  this 
they  were  not  called  upon  to  be  prepared, 
and  am>arently  were  not  prepared,  for  the 
Sherifl-Sufaetitute  avowedly  proceeds  in  the 
absence  of  rebutting  evidence. 

I  am  therefore  of  opinion  that  his  judg- 
ment falls  to  be  recalled  on  the  ground -of 
incompetency. 

Lord  AbdwaU/ — I  concur  in  the  judg- 
ment delivered  by  Lord  Johnston.  The 
pound  on  which  we  propose  to  recal  the 
jndgment  of  the  Sheriff-Substitute  does  not 
memy  involve  a  question  of  measure  of 
damages ;  it  is  because  the  summons  speci- 
fically asks  for  one  thing,  namely,  the 
balance  due  to  the  pursuer  on  their  hiring 
contract  with  Robert  M 'Galium— that  and 
nothing  else — and  because  the  Sheriff-Sub- 
stitute, as  we  now  see  from  his  report,  has 
given  decree  for  something  totally  different, 
viz.,  the  value  of  the  sewing  machine. .  This 
maj  or  may  not  have  been  the  proper  de- 
scription oi  damage  to  award,  but  it  is  cer- 
tain that  it  is  not  the  description  of  damages 
asked  in  the  summons. 

In  this  state  of  matters  it  is  not  surpris- 
ing that  there  was  no  rebutting  evidence 
lea  as  to  the  value  of  the  sewing  machine, 
with  the  result  that  the  case  has  been  de- 
dded  on  a  one-sided  proof. 

I  accordingly  am  oi  opinion  that  the  judg- 
ment must  De  recallea  on  the  ground  of 
moompetency. 

Hie  Court  sustained  the  appeal  and  re- 
called the  jndgment  of  the  Snerifl-Substi- 
tate. 

Counsel  for  the  Appellants  —  Lippe. 
Agents— C^aidiner  &  Macfie,  S.S.C. 

Counsel  for  the  Kespondents  —  J.  R. 
Christie.  Agents— Adamson,  OuUand,  & 
Stuart,  S-STo! 


Friday,  November  17. 

(Before  the  Lord  Justice-General,  Lord 
Adam,  and  Lord  M'Laren.) 

DALZELL  V.  DICKIE  AND  MURRAY. 

Justiciary  Cases— Complaint—Relevancy — 
No  Known  Crime  Charged— Dog~"  Keep- 
ing and  Allowing  to  Go  at  Large  a  Fero- 
cious Dog  to  the  Danger  of  the  Lieges." 
^eZothat  asummary  complaint  which 
charged  the  accused  with  "keeping  and 
allowing  to  go   at   large  a   ferocious, 
savage,  or  vicious  dog  to  the  danger  of 
the  lieges,"  with  the  result  that  another 
person  was  attacked  and  bitten  by  it, 
was  irrelevant,  inasmuch  as  no  crime 
known  to  the  common  law  of  Scotland 
was  charg^,  and  no  statute  constitut- 
ing such  an  offence  was  averred. 
This  was  an  appeal  by  way  of  stated  case, 
presented  b^  Allan  Dalzell  against  a  con- 
viction obtained  against  him  m  the  Justice 
of  Peace  Court  at  Irvine  at  the  instance  of 
James  Dickie  and  John  Norval   Murray, 
Solicitors  and  Joint  Procurators-Fiscal  of 
Court  for  the  Irvine  District  of  the  county 
of  Ayr. 

The  complaint,  which  was  brought  under 
the  Summary  Jurisdiction  (Scotland)  Acts 
1864  and  1881  and  the  Criminal  Procedure 
(Scotland)  Act  1887,  set  forth- "That  Allan 
Dalzell,  public-house  keeper,  residing  at  the 
Cycle  Inn,  Loans,  in  the  parish  of  Dun- 
donald  and  county  of  Ayr,  has  been  g^uilty 
of  the  crime  or  offence  of  keeping  and 
allowing  to  go  at  large  a  ferocious,  savage, 
or  vicious  dog  to  the  danger  of  the  lieges, 
in  so  far  as  on  Monday,  the  17th  day  of 
July  1905  years,  or  about  that  time,  the 
said  Allan  Dalzell  did,  in  the  village  of 
Loans,  and  more  particularly  at  a  part 
thereof  situated  at,  opposite,  or  near  to  the 
Cycle  Inn  aforesaid,  keep  and  allow  to  go 
at  large  there,  without  being  under  any 
proper  care,  restraint,  or  contarcM,  a  ferocious, 
savage,  or  vicious  dog  belonging  to  him,  or 
under  his  charge,  or  in  his  possession,  to 
the  danger  of  the  lieges,  he  well  knowing 
that  the  said  dog  was  ferocious,  savage, 
or  vicious,  whereby  and  in  consequence 
whereof  Annie  M'Glregor,  daughter  of  and 
residing  with  James  M'Gregor,  residing  in 
the  village  of  Loans  aforesaid,  was  attacked, 
set  upon,  and  severely  bitten  by  the  said 
dog  on  the  right  leg,  or  some  other  part  or 
parts  of  her  person. 

The  case  stated  tliat  "  the  complaint  was 
tried  at  Irvine  on  31st  July  1905  before  two 
Justices  of  the  Peace,  and  the  facts  then 

J  roved  in  evidence  to  the  satisfaction  of  the 
ustices  are  aa  follows,  viz.— (1)  That  on  the 
date  libelled  (17th  July  1905)  the  appellant 
was  owner  of  a  dog  of  the  spaniel  breed, 
trained  to  the  gun.  That  this  dog  was  not 
muzzled,  nor  confined,  nor  restrained  in 
any  way,  but  was  allowed  to  go  in  and 
about  the  Cycle  Inn,  occupied  by  appellant, 
and  had  the  free  run  of  the  village  of  Loans. 
&)  That  on  the  date  libelled  Annie  M'Gregor, 
designed  in  the  complaint,  a  girl  about  four- 
teen years  of  age,  had  gone  to  the  Cycle  Inn 
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on  a  messi^e,  and  immediately  after  leav- 
ing the  Inn,  and  while  on  the  public  road, 
she  was  attacked  by  the  dog  referred  to, 
which  bit  her  severely  on  the  right  leg,  and 
the  wound  was  cauterised  by  a  medical 
man.  (3)  That  on  a  previous  occasion,  in 
or  about  the  end  of  March  1905,  the  same 
dog  had  attacked  and  bitten  a  girl, 
Richmond,  daughter  of  James  Richmond, 
gardener.  Loans.  That  immediatelv  after 
mis  occurrence  the  said  James  Richmond 
informed  the  appellant  thereof,  and  the 
latter  promised  to  bear  any  expense  which 
might  oe  incurred  consequent  on  the  injury 
arising  from  the  attack  made  by  the  dog. 
On  being  asked  to  plead,  the  appellant,  by 
his  agent,  Arnold  Franz  M'Jannet,  solicitor, 
Irvine,  stated  '  that  the  complaint  was  irre- 
levant and  incompetent  in  respect  (1)  that 
the  offence  chained  is  not  an  offence  at 
common  law;  (2)  that  the  complaint  is 
void  for  want  of  specification.'  After  hear- 
ing Mr  M'Jannet  lor  the  appellant  and  Mr 
James  Dickie  for  the  complainers,  the  Jus- 
tices, in  respect  that  the  complaint  set 
forth  facts  relevant  and  sufficient  to  con- 
stitute a  crime  or  offence  punishable  on 
summary  complaint,  repelled  the  objec- 
tions, and  appellant  having  tendered  a  plea 
of  not  guilty  the  complaint  went  to  proof. 
The  Justices  found  the  appellant  guuty  of 
the  crime  or  offence  charged  of  keeping  and 
allowing  to  go  at  large  a  ferocious,  savage, 
or  vicious  dog  to  the  danger  of  the  lieges, 
and  ilned  him  in  10s.,  and  failing  immediate 
payment,  adjudged  him  to  be  imprisoned 
for  seven  days," 

The  question  of  law  for  the  opinion  of  the 
High  Court  of  Justiciary  was — "Was  the 
complaint  relevant?" 

Counsel  for  the  appellant  having  opened 
the  case  and  submitted  that  the  offence 
chained  was  not  a  crime  at  common  law, 
and  that  therefore  the  complaint  was 
irrelevant,  the  Court  called  upon  counsel 
for  the  respondents. 

Argued  for  the  respondents — There  was 
sufficient  averment  in  this  complaint  of 
criminal  responsibUity  for  what  happened. 
It  would  be  culpable  recklessness  to  allow 
to  be  at  large  a  mad  dog  which  might  cause 
injury  and  even  death.  It  was  the  same 
in  a  less  degn?ee  to  allow  a  vicious  dog  to  be 
at  large.  The  Legislature  had  recognised 
the  danger  of  this — Dogs  Act  1871  (^  and 
35  Vict.  c.  56);  Burgh  Police  (Scotland)  Act 
1882  (65  and  56  Vict.  c.  55),  sec.  389.  Pure 
and  simple  negligence  which  caused  injurv 
or  damage  was  recognised  as  being  crimi- 
nal— Hume  on  Crimes,  vol.  i,  p.  21,  22,  and 
23 ;  Bell's  Supplemented  Notes  to  Hume,  p. 
74;  M'Kirdy  v.  M'Callum,  June  25,  1855,  27 
Scot.  Jurist  603 ;  Lord  Advocate  v.  Robs, 
April  14.  1847,  Arkley  258;  MacdonaJd's 
Criminal  Law,  p.  193, 

Lord  Justicb  -  Gbtneibal  —  This  is  an 
appeal  on  a  case  stated,  and  the  question 
that  is  raised  is  as  to  the  relevancy  of  a 
complaint  against  the  appellant,  the  com- 
plaint not  being  preferred  under  any 
statute  other  than  certain  Procedure  Acts, 
and  requiring  to  set  forth  a  common  law 
crime. 


What  the  complaint  says  is  that  the 
accused  is  guiltv  of  the  crime  or  offence  of 
keeping  and  allowing  to  go  at  large  a 
ferocious  and  vicious  dog  to  the  danger  of 
the  lieges,  in  so  far  as  he  did,  date  and 
place  libelled,  keep  and  allow  to  go  at  large 
a  ferocious  dog  belonging  to  him,  he  well 
knowing  the  dog  was  ferocious,  whereby 
a  girl  was  bitten. 

I  do  not  think  it  necessary  that  I  should 
say  much  about  the  complete  and  utter 
novelty  of  such  a  charge.  I  can  quite 
understand  that  if  the  facts  libelled  can  be 
proved,  they  may  well  found  a  civil  action 
for  damages,  but  criminal  liability  is  quite 
another  matter,  and  counsel  for  the  pro- 
secutor has  after  careful  search  confessed 
himself  unable  to  produce  any  authority 
which  would  support  such  a  libel  as  a 
criminal  charge,  and  yet  dogs  that  have 
bitten  people  must  have  been  kept  and 
allowed  to  go  at  laive  in  the  public  street 
to  the  danger  of  the  lieges  beyond  the 
memory  of  man. 

It  is  not  expedient  that  I  should  go  into 
the  much  wider  general  discussion  of 
whether  it  is  possible  to  found  a  crimim^ 
charge  on  culpable  recklessness  apart  from 
loss  of  life.  In  the  complaint  before  us  we 
have  not  a  case  of  setting  on  or  deliber- 
ately loosing  a  ferocious  dog  in  circum- 
stances which  would  necessarily  lead  to 
some  one  being  injured.  There  is  nothing 
of  that  sort  in  the  case  before  us. 

I  am  therefore  of  opinion  that  we  should 
sustain  the  appeal. 

Lord  M'Laren— I  think  all  the  cases  in 
which  convictions  have  followed  upon  acts 
resulting  in  injury,  but  without  the  intention 
of  injuring,  have  been  cases  in  which  either 
something  active  was  done  which  was  in  its 
nature  calculated  to  do  harm,  or  where 
some  positive  duty  was  undertaken  which 
involved  injury  if  it  was  not  properly  dis- 
charged. Of  the  first  class  is  the  reckless 
discharge  of  firearms.  The  second  includes 
such  cases  as  neglect  of  duty  by  masters  of 
ships  or  railway  signalmen  resulting  in  dis- 
aster. But  where  no  duty  is  undertaken 
and  no  positive  act  is  alleged  I  am  unable  to 
see  how  a  criminal  charge  is  involved.  This 
is  a  case  of  pure  negligence.  It  is  a  case  for 
a  civil  action  of  damages,  not  for  a  criminal 
prosecution. 

It  is  no  argument  to  say  that  something 
like  this  has  been  made  punishable  under 
certain  police  statutes,  because  what  in  the 
ordinary  case  is  not  a  crime  may  well  be 
made  a  criminal  offence  in  towns  or  popu- 
lous places.  I  agree  that  the  complaint  is 
irrelevant. 

Lord  Adah  concurred. 

The  Court  answered  the  question  in  the 
negative,  sustained  the  app^,  and  quashed 
the  conviction. 

Counsel  for  the  Appellant — J.  H.  Millar. 
Agents— Garment,  Wedderbum,  &  Watson, 
W.S. 

Counsel  for  the  Respondents  —  Hunter, 
K.C.— T.  B.  Morison.  Agents— Dove,  Lock- 
hart,  &  Smart,  S.S.C. 
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Friday,  November  17. 

(Before  the  Lord  Justice  -  Qeneral, 
Lord  Adam,  and  Lord  M'Laren.) 

MACRORIE  V.  FOBMANS. 

JvtUiei(vryC<ues— Fishing— Salmon  Making 
-Wt^  Close  Time—Bemovai  of  Leaders 
of  Bag-NeU—Duty  to  Bemove  Leaders  aa 
«o(m  M  Wind  and  Weather  Permit— 
BtammUt  Excuse— Salmon  Fisheries 
(ScoOand}  Act  1802  (26  and  2S  Vict.  c.  97), 
ace.  I—Salmon  Fisheries  (Scotland)  Act 
ISBB  (31  and  32  Vict.  e.  123),  sec  2i  and 
SehedukD. 

The  Salmon  Fisheries  (Scotlaud)  Act 
188%  sec.  7,  enacts  that  "  the  weekly 
close-time,  except  for  rod  and  line, 
shall  continue  from  the  hour  of  six  of 
the  clock  on  Saturday  night  to  the 
hour  of  six  of  'the  clock  on  Monday 
morning'" 

The  Salmon  Fisheries  (Scotland)  Act 
1888, sec.  24,  enacts— "The  proprietor, 
and  when  let  the  occupier,  of  every 
fishery  at  which  .  .  .  bag-nets  are 
osed  shidl,  in  regard  to  such  nets,  do 
all  acts  required  by  any  bye-law  in 
force  within  the  district  in  wnich  such 
fishery  is  situated,  for  the  due  observ- 
ance of  the  weekly  close-time  ; "  and 
Schedule  D  contains  a  bye-law  with 
regard  to  the  observance  of  the  weekly 
close-time,  which  requires— "3.  That  the 
netting  of  the  leader  of  each  and  every 
bag-net  shall  be  entirely  removed  and 
taken  out  of  the  water." 

Where  in  a  summary  prosecution  it 
was  proved  that  the  occupier  of  a  sal- 
mon fishing  had,  owing  to  wind  and 
weather,  been  unable  to  remove  the 
leaders  of  his  bag-nets  on  Saturday 
night,  and  it  was  admitted  by  the 
complainer  that  the  accused  was  under 
no  ooligation  to  remove  them  on  Sun- 
day, but  there  was  no  proof  that  wind 
and  weather  or  other  obstacle,  save  the 
darkness  of  an  early  August  morning, 

Srevented  their  being  removed  on  the 
[onday  morning  before  the  end  of  the 
weekly  close-time— Ae2<2  (reversing  the 
judgment  of  the  Sheriff  -  Substitute) 
that  the  occupier  of  the  fishery  had 
been  guilty  of  a  contravention  of  the 
Salmon  Fisheries  (Scotland)  Act  1868, 
"sc.  24,  and  regulation  8  of  byo-law 
Schedule  D,  in  not  removing  the 
leaders  of  the  b^-nets  between  12 
P>m.  on  Sunday  ana  6  a.m.  on  Monday, 
be  having  proved  no  sufficient  excuse 
for  not  having  done  so. 

Obtervations  on  the  case  of  MiddJeton 
V.  Patersons,  January  30,  1904,  4  A  321, 
8P.(J.C.)27,  418.L.R.256. 
^  was  an  appeal  by  way  of  stated  case 
IWsented  by  Wilfrid  Clarke  Macrorie,  soli- 
citor, Ayr,  clerk  to  the  Fishery  Boards  of 
M«  distncts  of  the  rivers  Doon  and  Ayr, 
^.  a  judgment  of  the  Sheriff-Substitute 
(Sbairp)  in  a  complaint  under  which  Robert 
ranan  junior,  Alexander  Forman,  and 
oeorge  Forman,  salmon  fishers,  Peterhead, 
were  charged  with  a  contravention  of  the 


Salmon  Fisheries  (Scotland)  Act  1868  (31 
and  32  Vict.  cap.  123),  sec.  24,  and  regulation 
No.  3  of  the  bye-law  Schedule  D. 

The  complaint  set  forth  that  the  accused 
"  have  contravened  The  Salmon  Fisheries 
(Scotland)  Act  1868,  and  specially  section 
21   of  said  Act   and  reg[ufation  No.   3  of 
the  bye-law  Schedule  (D)  incorporated  with 
and  forming  part  of  said  Act,  in  so  far  as 
they  being  the  occupiers  of  the   salmon 
fishings  belouging  to  the  Most  Honourable 
Archinald    Kennedy,    Mtuvjuis    of    Ailsa, 
Earl  of  Cassillis,  &c.,  residing  at  Culzean 
Castle,  in   the  parish  of  Kirkoswald  and 
county  of  Ayr,  situated  said  fishings  partly 
in   the   district  of  the  river    Doon   and 
partly   in  the  district  of  the  river  Ayr, 
and  extending  from  a  point  opposite  Saint 
John's  Kirk  in  the  citadel  of  Ayr,  south- 
ward to  a  point  opposite  to  the  mouth  of 
the   Rancleugh    Burn,    which    forms   the 
march   between  the  parishes  of  Maybole 
and  Kirkoswald,  and  lyin^  in  the  parish 
of  Maybole  and  in   the  united  parishes  of 
Ayr  and  AUoway  and  county  of  Ayr,  did 
(First)  during  the  weekly   close-time  be- 
tween six  o'clock  on  the  night  of  Saturday 
the  6th  day  of  August  1006,  and  six  o'clock 
on  the  morning  of  Monday,  the  7th  day 
of  said   last^-mentioned   month   and   year 
(said  weekly  close-time  being  in  force  within 
the  said  districts  of  the  said  rivers  Doon 
and  Ayr),  omit  to  remove  and  take  out  of 
the  water  the   netting  of  the  leaders  of 
twelve  salmon  bag-nets  belonging  to  them, 
and   set  in   the   sea   at   the   said  salmon 
fishery  occupied  by  them,  and  belonging 
to  the  said  Marquis  of  Ailsa,  as  follows 
.    .   .   whereby   the   said   Robert   Forman 
junior,    Alexander   Forman,    and    George 
Forman  are  liable  to  forfeit  the  said  nets, 
and  to  pay  in  respect  of  each  of  said  twelve 
nets  to  which  such  omission  applies  a  sum 
not  exceeding  £10  together  with  the  ex- 
penses of  prosecution  and  conviction,  and 
tor  which  penalties  and  expenses  warrant 
may  be  granted  for  the  recovery  of  the 
same  by  poinding  and  imprisonment  for 
any  period   not  exceeding  three  months  ; 
and  (Second)  did  during  the  weekly  close- 
time  between  six  o'clock  on  the  night  of 
Saturday  the  19th  day  of  August  19()5,  and 
six  o'clock  on  the  morniujg  or  Monday  the 
21st  day  of  said  last-mentioned  month  and 
year,  omit  to  remove  and  take  out  of  the 
water  the  netting  of  the  leaders  of  eight 
salmon  bag-nets  belonging  to  them  and 
set  in  the  sea  at  the  said  salmon  fishery 
occupied  by  them  and  belonging  to  the  said 
Marquis  of  Ailsa,  as  follows  .  .  .  whereby 
the  said  Robert  Forman  junior,  Alexander 
Forman,  and  George  Forman  are  liable  to 
forfeit  the  said  nets,  and  to  pay  in  respect 
of  each  of  said  eight  nets  to  which  such 
omission  applies  a  sum  not  exceeding  £10 
together  with  the  expenses  of  prosecution 
ana  conviction,  and  for  which   penalties 
and  expenses  warrant  may  be  granted  for 
the  recovery  of  the  same  by  poinding  and 
imprisonment  for  any  period  not  exceeding 
three  months." 

At  the  trial  the  first  charge  so  far  as 
regarded  four  of  the  salmon  bag-nets  was 
nm>  insisted  on. 
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ThefoUowingwere  the  facts,  as  regards  the 
first  charge,  stated  m  the  case  as  proved  :— 
"That  the  netting  of  the  leaders  of  each  of 
eight  of  the  bag-nets  mentioned  in  the  first 
charge,  viz., .  . .  were  not  entirely  removed 
and  taken  out  of  the  water,  but,  on  the 
contrary,  that  the  netting  of  the  leaders  of 
each  of  the  said  eight  bag-nets  were  in 
position  in  the  water  from  the  hour  of  6  of 
the  clock  on  the  night  of  Saturday  the  6th, 
to  the  hour  of  8  of  the  clock  on  the  morn- 
ing of  Monday  the  7th,  both  days  of  August 
1905,  that  owing  to  high  wind  and  surf  on 
the  shallow  shorfe  where  the  nets  were 
situated  it  was  dangerous  for  respondents 
or  their  men  to  remove  and  take  out  of  the 
water  the  netting  of  the  leaders  of  each  of 
said  eight  bag-nets  from  the  hour  of  6  of 
the  clock  till  the  hour  of  12  of  the  clock  on 
the  night  of  Saturday  tiie  6th  day  of  August 
1906;  and  that  the  respondents  made  no 
attempt  to  remove  and  take  out  of  the 
water  the  netting  of  said  leaders  imtil  the 
hour  of  6  of  the  clock  on  the  morning  of 
Monday  the  7th  day  of  August  1006,  when 
they  visited  the  nets  and  proceeded  to 
remove  the  fish  which  they  contained.  It 
was  admitted  at  the  Bar  by  the  appel- 
lant that  the  respondents  were  under  no 
obligation  to  make  any  attempt  to  take  the 
netting  of  the  leaders  of  the  nets  in  ques- 
tion out  of  the  water  between  the  hour  of 
12  of  the  clock  on  the  night  of  Saturday  the 
5th  and  the  hour  of  12  of  the  clock  on  the 
night  of  Sunday  the  6th,  both  dajrs  of 
August  1906.  It  was  not  proved  that  either 
wind  or  sea  prevented  the  netting  of  the 
leaders  of  any  of  the  said  eight  bag-nets  from 
being  removed  and  taken  outof  the  water  be- 
tween the  hour  of  12  of  the  clock  on  the 
night  of  Sunday  the  6th  and  the  hour  of  6  of 
the  clock  on  the  morning  of  Monday  the  7th, 
both  days  of  August  19%,  or  that  there  was 
any  obstacle  to  the  respondents  removing 
the  netting  of  the  saia  leaders  between 
these  hours  except  the  fact  of  darkness, 
which  existed  for  a  portion  of  the  period 
between  the  hour  of  12  of  the  clock  on  the 
night  of  Sunday  the  6th  and  the  hour  of  6 
of  the  clock  on  the  morning  of  Monday  the 
7th,  both  days  of  August  1905." 

T^e  stated  facte  as  regards  the  second 
charge  were  exactly  similar. 

The  Sheriff-Subatitute  held  that  the  re- 
spondents were  not  gfuilty  of  the  contraven- 
tions charged  in  the  complaint,  and  assoil- 
zied them  from  the  complaint. 

The  question  of  law,  dealing  with  the  first 
charge,  submitted  for  the  opinion  of  the 
High  Court  of  Justiciary  was— "  Whether, 
it  having  been  dangerous,  on  account  of 
the  high  wind  and  surf  on  the  shallow 
shore  where  the  eight  bag^nets  in  question 
in  the  first  charge  in  the  complaint  were 
situated,  for  the  respondents  to  remove 
and  take  out  of  the  water  the  netting  of 
the  leaders  of  the  said  eight  bag-nets 
between  the  hours  of  6  of  the  clock  and  12 
of  the  clock  on  the  night  of  Saturday  the 
6th  day  of  August  1905,  and  the  appellant 
having  admitted  that  the  respondents  were 
under  no  obligation  to  take  the  netting  of 
ttie  leaders  of  the  nets  in  question  out  of 
the  water  between  the  hour  of  12  of  the 


clock  on  the  night  of  Saturday  the  6th, 
and  the  hours  of  12  of  the  clock  on  the 
night  of  Sunday  the  6th,  both  days  of 
August  1905,  it  was  the  respondents'  duty 
to  remove  and  take  out  of  the  water  the 
netting  of  the  leaders  of  said  bag-nets 
between  the  hour  of  12  of  the  clock  on  the 
night  of  Sunday  the  6th,  and  the  hour  of 
6  of  the  clock  on  the  morning  of  Monday 
the  7th,  both  days  of  Aug^ust  1905,  and 
respondents  not  having  done  so,  whether 
they  were  guilty  of  the  contravention  first 
charged  in  the  complaint?" 

The  question  of  law  dealing  with  the 
second  charge  was  in  similar  terms. 

Argued  for  the  appellant — The  respon- 
dents had  plainly  contravened  the  statute. 
The  case  of  Middleton  v.  Pateraon,  Jan- 
uary 30,  1904,  4  Adam  321,  6  F.  (J.C.) 
27,  41  S.L..R.  256,  decided  that  the  nets 
need  not  be  put  out  of  ^ear  on  Sunday 
if  it  were  impossible  owmg  to  stress  m 
weather  to  do  so  on  Saturday  evening. 
In  that  case  the  only  question  argued 
was  the  question  of  Sunday  laboiur.  Once 
the  Sunday  was  over,  it  was  the  duty  of 
the  respondents  to  remove  the  leaders  at 
once.  In  Middleton'a  case  this  was  done. 
The  statutory  provisions  were  imperative, 
and  a  conviction  must  follow  a  breach 
unless  reasonable  excuse  were  proved.  The 
burden  of  proving  such  an  excuse  was  on 
the  respondents,  and  here  they  had  failed 
to  discharge  the  onus. 

Argpied  for  the  respondents — The  only 
question  here  was  whether  an  offence  had 
been  committed  between  Sunday  night  at 
12  o'clock  ai'd  Monday  morning  at  6  oxlock. 
This  was  a  pure  question  of  fact.  It  had 
been  decided  by  the  Sheriff,  and  his  decision 
was  not  open  to  review.  The  question  of 
reasonableness  of  the  excuse  was  also  a 
question  of  fact  on  which  thb  Sheriff  was 
final.  The  nets  could  not  be  removed  here 
with  reasonable  safety  in  the  darkness  of 
the  early  morning. 

Lord  Jcstice-GenebaI/— This  is  a  stated 
case  in  appeal  from  the  Sheriff  Court  at 
Ayr,  in  wnich  the  prosecutor,  who  was 
the  clerk  to  the  Fishery  Boajds  of  the 
districts  of  the  rivers  Doon  and  Ayr,  sub- 
mits that  a  conviction  should  have  been 
pronounced  against  the  respondents  in 
terms  of  the  complaint.  Both  chaises  in 
the  complaint  deal  with  the  same  offence, 
committed  at  different  times,  namely,  the 
failure  to  remove  the  leaders  of  certain  bw 
nets  during  the  weekly  close-time,  which 
was  from  6  o'clock  on  Saturday  night  tiU 
6  o'clock  on  Monday  morning.  With  I'egard 
to  both  occasions  the  Sheriff  fltnds  similar 
facts  to  be  proved,  and  they  are  that  from 
the  hour  of  6  p.m.  on  Saturday  till  12  p.m. 
that  night,  owing  to  high  winds  and  surf, 
it  would  have  been  dangerous  for  the  fisher- 
men to  attempt  to  remove  the  leaders  dur- 
ing that  time. 

Now,  in  the  case  of  Middleton  ▼.  PtUer- 
son,  4  Adam  321,  6  F.  (J.C.)  27,  41  8.L.B. 
256,  it  was  decided  by  a  bare  majority 
of  this  Court,  the  Coiuii  consisting  at 
three  judges,  that  fishermen,  in  the  posi- 
tion that  the  respondents  were   in  here^ 
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were  not  bound  to  perform  this  statu- 
tory duty  on  Sunday;  but  in  that  case 
the  fishermen  had  removed  the  lenders  at 
the  earliest  moment  they  could  after  Sun- 
day, which  was  between  2  a.m.  and  3  a.m. 
on  Mondaj  morning.  That,  however,  was 
not  done  in  this  instance,  for  here  the  re- 

rndents  did  not  go  out  till  6  a.m.  on  Mon- 
'  morning,  when  they  went  to  the  nets 
ana  proceeded  to  remove  from  them  a  large 
number  of  flsh. 

In  the  Sheriffs  statement  in  this  case  he 
sets  forth,  as  I  have  already  pointed  out, 
that  owing  to  rough  weather  the  fishermen 
could  Jiot  safely  remove  the  leaders  on  Sat- 
nrday  night,  and  that  an  admission  was 
made  at  the  bar  on  the  part  of  the  prosecu- 
tor that  the  respondents  were  under  no 
obligation  to  remove  the  leaders  on  Sunday 
— an  admission  that  it  was  quite  proper  to 
make  in  view  of  the  decision  in  the  case  of 
Middleton.  Then  he  g^oes  on  to  say  that 
there  was  nothing  in  the  weather  after  12 
o'clock  on  Sundav  night  to  prevent  the 
removal  of  the  leaders,  nor  was  there 
any  obstacle  to  the  respondents  remov- 
ing them  except  the  fact  of  darkness 
which  existed  for  a  portion  of  the  period 
between  midnight  and  6  am.  on  Monday 
morning.  On  these  facts  the  Sheriff  found 
the  respondents  not  guilty  of  the  contra- 
vention charged. 

On  these  facts  I  am  clearly  of  opinion 
that  the  Sheriff  -  Substitute  was  wrong, 
and  indeed  I  am  at  a  loss  to  see  on  what 
view  of  the  statute  he  proceeded  in  form- 
ing his  judgment.  It  has  been  suggested 
to  us  that  what  may  have  been  in  the  mind 
of  the  Sheriff  and  led  him  to  gfive  this  de- 
cision was  that  owing  to  the  want  of  light 
the  removal  could  not  be  attempted  with 
safety  until  6  a.m.  I  cannot  accept  that 
suggestion,  for  at  that  time  of  year  there  is 
no  such  want  of  light  as  to  justify  such  a 
conclusion.  But  anyone  who  is  in  the  posi- 
tiop  of  the  respondent  here  finds  himself 
prima  facie  in  the  wrong,  and  if  he  is  going 
10  excuse  bis  breach  of  a  statutory  duty  on 
the  grounds  of  the  state  of  the  weather  or 
the  fight,  the  onus  is  on  him  to  prove  these 
circumstances,  and  for  his  own  protection 
he  must  see  thkt  these  circumstances  which 
excuse  him  are  set  forth  in  the  stated  case. 
No  such  circumstances  are  set  forth  here, 
the  finding  of  the  Sheriff  as  to  partial  dark- 
ness being  no  more  than  a  statement  of 
what  we  knovr  from  the  almanac,  which 
tells  us  that  on  the  day  in  question  the  sun 
rose  at  a  few  minutes  past  4.  I  am  clearly 
of  opinion  that  the  decision  of  the  Sheriff- 
Snbstitiite  'was  wrong,  and  that  the  respon- 
dents should  have  been  convicted.  I  under- 
stand that  a  finding  to  that  effect  is  all  that 
the  appellant  asks  for  here. 

Lord  Adam— I  am  clearly  of  the  same 
opinion.  These  fishermen  ought  to  have 
removed  the  leaders  of  their  nets  from  6 
p.m.  on  Saturday  till  6  a.m.  on  Monday, 
that  being  the  weekly  close- time,  and  this 
they  failed  to  do ;  and  they  must  therefore 
be  convicted  unless  they_  can  show  good 
cause  for  their  having  failed  to  do  so.  If 
they  were  prevented  by  wind  and  weather, 
vot.  xun. 


or  other  sufficient  cause,  from  removing 
them  at  the  proper  time,  they  must  show 
that  they  performed  their  statutory  duty 
on  the  earliest  possible  opportunity.  Now 
they  have  not  got  a  finding  in  this  case 
that  there  were  any  conditions  of  wind  or 
weather,  or  other  cause,  to  prevent  the  re- 
moval of  the  leaders  at  any  time  after 
Sunday  at  midnight,  and  as  thev  delayed 
removing  them  until  6  o'clock  next  morn- 
ing, I  agree  with  your  Lordship  that  no 
g^round  has  been  shown  to  us  why  they 
should  not  be  convicted  of  this  offence. 

Lord  M'Larkn— I  agree  with  your  Loi-d- 
ships,  and  with  regard  to  the  case  of  Middle- 
ton,  on  which  for  the  decision  of  this  appeal 
we  do  not  require  to  proceed,  I  would  desire 
to  reserve  my  opinion.  There  was  a  sharp 
division  of  opinion  in  that  case,  and  if  the 
question  that  was  there  dealt  with  were 
again  to  come  befoi-e  the  Court,  1  would 
desire  a  full  discussion  of  the  law  as  to 
Sunday  labour  before  arriving  at  a  conclu- 
sion. I  may  siiy  that  I  have  always  re- 
garded the  question  of  Sunday  labour  as 
one  depending  mainly  on  contract,  as,  for 
instance,  where  vou  engaged  a  domestic  or 
a  farm  servant  for  service  that  usually  in- 
cludes a  certain  amount  of  Sunday  labour, 
the  Sunday  work  would  be  held  to  be  a 
term  of  the  contract  of  service  without  the 
necessity  of  specifying  it.  But  if  the  en- 
gagement were  of  a  workman  to  be  em- 
ployed in  a  factory  or  a  machine  shop, 
where  work  is  not  usually  done  on  Sunday, 
Sunday  labour  would  not  be  held  to  be  in 
eluded  in  the  contract.  It  is  unnecessary 
to  go  into  that  question  here,  for  the  statu- 
tory duty  was  left  unexecuted  during  at 
least  a  portion  of  the  Monday  morning. 
There  are  no  facts  stated  in  the  case  to  ex- 
cuse that  omission,  and  therefore  I  agree 
with  your  Lordships  that  the  respondents 
in  this  case  should  have  been  convicted. 

The  Court  answered  the  questions  in  the 
affirmative. 

Counsel  for  the  Appellant— T.  B.  Mori- 
son.     Agent^James  Ayton,  S.S.C. 

Counsel  for  the  Respondents— Hunter, 
K.C.— Valentine.  Agents  Joseph  Chalmers, 
S.S.C. 


COURT    OF    SESSION. 

Tuesday,  November  7. 

FIRST     DIVISION. 

[Court  of  Exchequer. 
GRANITE      SUPPLY      ASSOCIATION, 
LIMITED    V.    THE  SOLICITOR   OF 
INLAND  REVENUE. 

Income  Tax— Profits— Dediictiona—Cost  of 
Transferring  Business  to  New  Pre- 
mises—Property Tax  Act  1842  (5  and  6 
Vict.  c.  35),  sec.  100,  Schedule  D,  Case  1. 
Bute  3. 

A  company  engaged  in  the  business 
of  buying  and  selling  granite  found  it 
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necessary  to  acquire  a  larger  vord.    It 
removed  stones  and   cranes  rrom  the 
old  to   the   new  yard.  re-erecting[  the 
cranes  there.      Held  that  in  estimat- 
ing the  annual  profits  for  the  purposes 
of  the  Income  Tax  Acts  the  company 
was  not  entitled  to  deduct  the  cost  of   I 
the  transference  of  stones  to  the  new 
yard  and  the  re-erecting  of  the  cranes. 
The  Property  Tax  Act  1842  (5  and  6  Vict. 
cap.  36),  sec.  100,  enacts — "And  he  it  en- 
acted that  the  duties  hereby  granted,  con- 
tained in  the  Schedule  marked  D,  shall  be 
assessed  and  charged  under  the  following 
rules,  which  rules  snail  be  deemed  and  con- 
strueid  to  be  a  part  of  this  Act,  and  to  refer 
to  the  said  last-mentioned  duties  as  if  the 
same   had  been  inserted   under  a  special 
enactment. 

"SchedtUe  D. 
"The  said  last-mentioned  duties  shall  ex- 
tend to  every  description  of  property  or 
profits  which  shall  not  be  contained  in 
either  of  the  said  Schedules  A,  B,  C,  and  to 
every  description  of  employment  of  profit 
not  contained  in  Schedule  E,  and  not  spe- 
cially exempted  from  the  said  respective 
duties,  and  shall  be  charged  annually  on 
and  paid  by  the  persons,  bodies  politic  or 
corporate,  .  .  .  receiving  or  entitled  unto 
the  same.  .  .  . 

"  Rules  for  Ascertaining  the  said  laat-men- 
tioned  Duties  in  the  Particular  Cases 
herein  mentioned. 
"  First  Case. — Duties  to  be  charged  in  re- 
spect of  any  trade  .  .  .  not  contained  in  any 
other  schedule  of  this  Act. 
"Rules. 
"First. — The  duty  to  be  charged  in  re- 
spect thereof  shall  be  computed  on  a  sum 
not  less  than  the  full  amount  of  the  balance 
of  the  profits  or  gains  of  such  trade,  .  .  . 
upon  a  fair  and  just  average  of  three  years 
.  .  .  and  shall  be  assessed,  charged,  ana  paid 
without  other  deduction  than  is  hereinafter 

allowed 

"  Third. — In  estimating  the  balance  of 

Sroflts  and  gains  chargeable  under  Schedule 
>,  or  for  the  purpose  of  assessing  the  duty 
thereon,  no  sum  shall  be  set '  agaiBst  or  de- 
ducted from  .  .  .  such  profits  or  gains,  on 
account  of  any  sum  expended  for  repairs 
of  premises  .  .  .  beyond  the  sum  usually 
expended  for  such  purposes  according  to  an 
average  of  three  years  preceding  the  year 
in  which  such  assessment  shall  be  made; 
.  .  .  nor  for  any  sum  employed  or  intended 
to  be  employed  as  capital  in  such  trade 
.  .  .  nor  for  any  capital  employed  in  im- 
provement of  premises  occupied  for  the 
purposes  of  such  trade.  ..." 

Tne  Granite  Supply  Association,  Limited, 
81  Union  Street,  Aberdeen,  appealed  against 
a  deliverance  of  the  Commissionei's  for 
General  Purposes  of  the  Income-Tax  Acts, 
&c.,  for  the  County  of  Aberdeen. 

The  case  stated  by  the  Commissioners 
was  as  follows — "The  Granite  Supply  Asso- 
ciation, Limited  (hereinafter  referred  to  as 
the  company),  appealed  against  an  assess- 
ment for  the  year  ending  5th  April  1005,  on 
the  sum  of  £1814  (less  allowance  of  £75  for 
tear  and  wear  of  machinery)  made  upon  it 
under  Schedule  D  of  the  Income-Tax  Acts 


in  respect  of  t^e  profits  of   the  business 
carried  on  by  it. 

" The  assessment  was  made  under  Sand 
6  Vict.  cap.  35,  sec.  100,  Schedule  D,  first 
case ;  16  and  17  Vict,  cap.  34,  sec.  2,  Schedule 
D ;  and  4  Edward  VII.,  cap.  7,  sea  7,  and 
computed  on  the  avenige  of  the  balance  of 
the  profits  of  the  three  years  ended  Slst 
May  1008. 

"  1.  The  following  facts  were  admitted  or 
proved — 

"  (a)  The  company  was  incorporated  on 
1st  June  1897,  xmder  the  Companies  Acta, 
and  its  r^nstered  ofilce  is  situated  at 
81  Union  Street,  Aberdeen. 
"(6)  The  object  for  which  the  company 
was  established,  as  set  forth  in  its  memo- 
randum of  association,  is  the  buying 
and  selling  of  granite. 
"  (c)  The  company  carried  on  its  busiuess 
in  a  yard  at  Falmerston  Boad,  Aber- 
deen, until  Whitsunday  1008.  It  wai 
found  necessary  to  acquire  a  larger 
yard.    The  company  did  so  in  January 

1002  at  ITrqiihart  Road.  Betwixt  Jan- 
uary and  Whitsunday  1003  the  company 
removed  stones  and  cranes  from  ibt 
yard  at  Palmerston  Road  to  the  yard  at 
Urquhart  Road,  re-erecting  the  cranes 
in  tne  latter  yard. 

"(d)  A  sum  of  £444,  lOs.  of  expenditure, 
termed  '  fiitting  expenses,'  appeared  in 
the  company's  accounts  for  the  year 
ended  Slst  May  1903,  which  sum  is  made 
up  as  follows — 

"(1)  Jan.  23.  Expense  of  tele- 
phone at  Urquhart  Road,       .    £0  10  0 

"(2)  Feb.  28.  Mr  Wisely,  a/c  cart- 
ing to  new  yard,       .        .        .     20   0  0 

"(3)  Mar.  28.  Do.  do.     50   0  0 

"  (4)  April  7.  J.  M.  Henderson  tc 
Co.,  taking  do'wn  and  re-erect- 
ing first  crane,         .        .        .     27  12   0 

"(5)  May     .  Do.        do.    second 

crane 27  12  0 

(The  cost  of  the  concrete 
foundations  for  cranes  is  not 
included  above,  having  been 
charg^  to  capital  account.) 

"(6)  May  .  Proportion  of  out- 
ward cartOjges  directed  by 
resolution  of  directors  of  23rd 
May  1003,  to  be  credited  to 
outward  cartagesand  charged 
to  fiitting  account,  .        .        .   136    5  0 

"  (7)  May  .  Proportion  of  rent 
and  taxes  do.  to  be  credited 
to  rent  and  taxes  account  and 
debited  to  fiitting  account,     .   100    0  0 

"  (8)  May  .  Proportion  of  coals 
and  wages  do.  to  be  credited 
to  general  expenses  (say  £25) 
and  wages  (£o0),  and  debited 
to  flitting  account,  .        .        .      "^    0  0 

£444  19   0 

"(e)  The  said  sum  of  £444,   lOs.  was  not 

allowed  as  a  deduction  in  arri'ving  at 

the  amount  of  the  assessment. 

"  (/)  A  copy  of  the  company's  report  and 

accounts  for  the  year  ended  31st  May 

1003  is  appended  hereto  and  forms  part 
of  this  case. 

"2.  The  company  maintained  that  the 
whole  of  the  expenses  were  incurred  solely 
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in  the  carrying  on  of  its  business,  and  were 
properly  and  necessarily  deductible  before 
Uie profits  could  be  ascertained. 

"3.  The  Surveyor,  Mr  W,  8.  Kitton, 
ofFered  no  objections  to  the  allowance  of 
items  Nos.  (1),  (6),  (7),  and  (8)  of  para^aph 
(d)  of  1,  which,  though  termed  'flitting 
expenses,'  represent  the  expense  of  carry- 
ing on  the  business  of  the  new  yard,  but 
contended  that  the  initial  outlay  iu  prepar- 
ing tlie  new  yard  for  business,  that  is,  the 
cost  of  transferring  the  stones  from  the  old 
yatd  to  the  new  yard  and  of  the  re-erection 
of  cranes,  items  (2),  (3),  (4),  and  (6)  of  para- 
graph ((2)  of  1,  was  not  an  allowable  deduc- 
tion, as  it  was  not  incurred  in  carrying  on 
iHisiness,  but  in  preparing  to  carry  on 
bnsiness. 

"  4.  The  Commissioners,  on  consideration 
of  the  evidence  and  arg^uments  submitted 
to  them,  disallowed  items  Nos.  (2),  (3),  (4), 
and  (5),  amounting  in  cumulo  to  £125,  4s., 
allowed  items  Nos.  (1),  (6),  (7),  and  (8), 
amounting  in.  awrmdo  to  £319,  lois.,  and  re- 
duced the  assessment  to  £1688,  16b. 

"5 " 

Argued  for  the  appellants— The  whole 
of  the  items  in  the  "flitting  account" 
formed  proper  deductions  from  the  gross 
receipts  oefore  ascertaining  the  profits  for 
the  year.  They  were  all  expenses  neces- 
sarily incurred  in  earning  the  profits  for 
the  year,  and  should  properly  be  debited 
against  profit.  They  were  incidents  in  the 
conduct  of  the  company,  and  thiis  dis- 
tinguished from  expenses  incurred  in,  for 
example,  sinking  a  coal  pit.  A  mine  with 
new  pits  open  nad  an  increased  earning 
capacity,  but  in  this  case,  when  the  trans- 
ference of  stones,  &c.,  was  completed  the 
faming  capaci^  remained  exactly  as  be- 
fore—Jddie  V.  Solicitor  of  Inland  Revenue, 
February  16,  1875.  2  R.  431,  1  Tax  Cases, 
1,  12  S.LR.  282;  Greaham  Life  Assurance 
Sodely  v.  Styles,  May  31.  1802,  3  Tax  Oases, 
185;  Aoperty  Tax  Act  1842,  sec.  159. 

Argued  for  the  respondent — The  expendi- 
ture was  not  necessarily  incurred  to  secure 
the  profits  of  one  year.  The  outlay  was 
JMirt  of  the  cost  of  acquiring  new  pre- 
mises. By  rule  3,  case  1,  no  deduction 
was  allowed  for  improvements.  Here  the 
improvement  consisted  in  the  removal  to 
new  and  more  commodious  premises.  The 
expense  incurred  in  removing  should  pro- 
perly be  charged  to  capital  —  Smith  v. 
Westinghaaae  Brake  Company,  June  20, 
1888,  2  Tax  Cases,  357. 

LoBD  Prehidknt— The  point  in  this  case 
is  very  short,  and  I  think  rightly  deter- 
mined by  the  Commissioners.  The  appel- 
lants, in  January  10(E,  finding  it  necessary 
to  acquire  a  larger  yard  changed  their 
place  of  business.  In  their  accounts  they 
inserted  a  separate  item  called  "  flitting 
expenses,"  which  they  proposed  to  deduct 
before  striking  their  profits  for  the  year. 
I  express  no  opinion  as  to  whether  this 
was  not  a  proper  book-keeping  operation  as 
between  the  company  and  its  shareholders, 
but  that  is  not  the  question  before  us.  We 
have  to  decide  whether  these  particular 
items  form  a  proper  deduction  under  the 


rules  in  the  cases  of  the  Income  Tax  Acts. 
The  controversy  has  been  narrowed  to  four 
particular  items,  all  connected  with  the 
cost  of  the  transference  of  stones  to  the 
new  yard  and  the  re-erection  there  of 
cranes  which  had  been  in  the  old.  Now, 
I  think  that,  looking  to  the  phraseology  of 
rule  3  of  the  first  case,  your  Lordships  can 
have  no  doubt  that,  supposing  these  parties 
had  not  had  a  crane,  and  in  fitting  up  their 
new  yard  had  found  it  necessary  to  buy 
one,  its  cost  is  not  a  deduction  which  would 
have  been  allowed.  Such  a  deduction  would 
clearly  have  been  struck  at  under  the  words 
of  rule  3.  It  seems  to  me  to  make  no 
difference  if,  instead  of  having  to  buy  a 
crane  completely  new,  they  had  a  crane 
at  the  old  yard,  but  yet  had  to  incur  a 
certain  expense  in  putting  it  up  as  a  work- 
ing crane  in  the  new  yard.  The  character 
of  the  expense  seems  to  me  to  be  unaltered 
from  what  it  would  have  been  if  they  had 
had  to  pay  a  larger  sum  for  a  new  crane, 
and  if  this  is  so  the  question  is  at  an  end. 
I  am  therefore  of  opinion  that  the  Commis- 
sioners were  perfectly  right. 

Lord  M'Laben — I  am  of  the  same  opinion. 
I  think  that  the  cost  of  transferring  plant 
from  one  set  of  premises  to  other  and  more 
commodious  premises  is  not  an  expense  in- 
curred for  the  year  in  which  the  thing  is 
done,  but  for  uie  general  interest  of  the 
business.  It  is  saia  that  this  transference 
does  not  add  to  the  capital  value  of  the 
plant,  but  I  think  that  is  not  the  criterion, 
lliese  are  coats  which  in  a  strict  account- 
ing would  not  be  properly  set  against  the 
income  of  the  year  and  which  yet  do  not 
add  to  the  capital  value.  Suppose  a  person 
is  so  imprudent  as  not  to  insure  his  business 
premises  or  his  goods  and  they  are  de- 
stroyed by  fire  and  he  has  to  replace  them, 
he  would  not  in  a  question  with  the  Revenue 
be  allowed  to  charee  the  reinstatement 
against  the  income  of  the  year,  even  if  such 
reinstatement  did  not  add  to  the  value  of 
his  property,  but  only  sufficed  to  maintain 
it  according  to  its  original  value.  I  agree, 
therefore,  that  the  cost  of  i-e-erectina;  the 
cranes  and  the  cartage  of  materials,  being 
a  thing  not  done  for  the  benefit  of  the  trade 
of  the  particular  year,  is  not  a  proper  de- 
duction from  income. 

LoBD  Adam  and  Lobd  Kinnkab  con- 
curred. 

The  Court  adhered  to  the  determination 
of  the  Commissioners. 

Counsel  for  the  Appellants— Crabb  Watt, 
K.G.— A.  R.  Brown.  Agents— Paterson  & 
Gardiner,  S.S.C. 

Counsel  for  the  Respondent— Solicitor- 
General  (Clyde,  K.C.)— A.  J.  Young.  Agent 
—Party. 
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Thunday,  Nmember  9. 

FIRST    DIVISION. 

[Lord  Kincairney,  Ordinary, 

WEST  CALDER  PARISH  COUNCIL  v. 

BO'NESS  AND  CARRIDEN  PARISH 

COUNCIL    AND    SHOTTS    PARISH 

COUNCIL. 

Poor  —  Settlement— Desertion— Acquisition 
of  Residential  Settlement  by  Husband 
Living  Apart  from  Wife  and  Family— 
Constructive  Residence — Poor  Tmw  (Scot- 
land) Act  1898  (01  and  62  Vict.  c.  21),  sec.  1. 
8.,  having  a  residential  settlement  in 
WestCalder,  in  September  1808  deserted 
there  his  wife  and  family,  who  became 
chargeable  to  that  parish  and  remained 
so  till  March  1899,  when  the  wife  dis- 
covered S.  residing  in  the  parish  of 
Shotts.  She  left  the  poorhouse  and 
with  her  family  returned  to  West 
Calder,  where  she  was  occa.sionally 
visited  by  her  husband,  at  first  sur- 
reptitiously owing  to  a  warrant  hav- 
ing been  issued  for  his  arrest,  and  was 
given  by  him  small  sums  of  money 
for  her  support.  On  3rd  June  1899  S. 
removed  his  wife  and  family  to  Shotts 
parish,  where  they  remained  till  1.5th 
May  1902,  when  he  again  deserted  them, 
and  on  the  28th  May  they  a^ain  re- 
ceived relief.  West  Calder  maintained 
that  S.  had  acquired  a  residential 
settlement  in  Shotts,  having  resided 
for  more  than  three  years  prior  to  May 
1902  in  that  parish.  Shotts  maintained 
that  S.  had  not  acquired  a  residential 
settlement  in  its  parish,  inasmuch  as 
prior  to  3rd  June  1899  8.  was  construc- 
tively resident  in  West  Calder,  where 
his  wife  and  family  were,  and  where  he 
was  visiting  them. 

Held  that  8.  had  acquired  a  residential 

settlement  in  Shotts. 

Poor  —  Relief  —  Admission  of  Lifd/ility  — 

Continuance  of  Liability — Interruption 

of  Relief— Poor  Law  Act  1845  (8  and  9 

Vict.  c.  83),  sec.  70. 

With  regard  to  a  case  of  a  wife  and 
family,  who  had  received  relief  owing 
to  the  husband's  desertion,  an  inspector 
of  poor  wrote  —  "I  am  instructed  to 
admit  liability  iu  this  case."  The  wife 
and  family  remained  in  the  poorhouse 
from  their  admission  till  ^^d  November 
1903,  when  they  left  of  their  own  accord 
and  "  drifted  up  and  down  for  four  days 
in  search  of"  the  husband,  when  they 
again,  on  27th  November,  applied  for 
relief  and  were  sent  back  to  the  poor- 
bouse. 

Held  that  as  the  wife  and  family  had 

not  become  self-supporting  during  their 

absence  from  the  poorhouse,  there  had 

been  no  interruption  of  liability,  and 

that  the  admission  wa«  still  binding. 

The  Poor  Law  Act  1815  (8  and  9  Vict.  c.  83), 

sec.    70,   makes  provision    that  where   an 

application  for  relief  is  made  by  any  poor 


person  entitled  to  relief,  the  relieving  officer 
of  the  parish  shall,  notwithstanding  such 
poor  person  may  not  have  a  settlement  in 
the  parish,  "afford  to  such  poor  persou 
such  interim  maintenance  as  may  be^ud^ 
necessary  until  the  parish  or  combination 
to  which  such  poor  person  belongs,  be  ascer- 
tained, and  his  claim  upon  such  parish  ur 
combination  admitted  or  otherwise  deter- 
mined, or  until  he  shall  be  removed." 

The  Poor  Law  (Scotland)  Act  1898  (61  and 
62  Vict.  c.  21),  sec.  1,  enacts— "From  and 
after  the  commencement  of  this  Act  no  per- 
son shall  be  held  to  have  acquired  a  settle- 
ment in  any  parish  in  Scotland  by  resi- 
dence therein  unless  such  person  shall,  either 
before  or  after,  or  partly  before  and  partly 
after,  the  commencement  of  this  Act,  have 
resided  for  three  years  continuously  in  such 
parish,  and  shall  have  maintained  himself 
without  having  recourse  to  common  beg- 
ging, either  by  himself  or  his  family,  and 
without  having  received  or  applied  for 
parochial  relief.  .  .  ." 

In  this  action  the  Parish  Council  of  the 
Parish  of  West  Calder  sued  for  the  sum  of 
£Sd,  17s.  6d.  alleged  to  have  been  expended 
by  them  on  behoJf  of  a  pauper,  Jane  Gordon 
M'Neil  or  Stone,  wife  of  Robert  Stone,  » 
miner,  and  their  four  children,  from  27th 
November  1903  to  3rd  June  1904. 

The  action  was  directed  against  (1)  the 
Parish  Council  of  the  Parish  of  Bo'ness  and 
Carriden  (Stone's  birth  parish),  and  (2)  the 
Parish  Council  of  the  Parish  of  Shotts,  in 
which  it  was  alleged  that  Stone  had  acquired 
a  residential  settlement. 

The  puiBuers  averred — "  (Cond.  1)  On  27th 
November  1903  Jane  Gordon  M'Neil  or  Stone 
and  her  four  children,  who  were  then  ai\ 
proper  objects  of  parochial  relief,  applied 
for  relief  to  the  inspector  of  poor  at  V\fest 
Calder.  The  said  insjjector  sent  Mrs  Stone 
and  her  four  children  on  the  same  day  to 
Linlithgow  poorhouse,  where  they  remained 
till  3rd  June  1901.  They  were  maintained 
iu  said  poorhouse  from  said  27th  November 
1903  till  3rd  June  1904  by  the  pursuers.  An 
accoiintisproducedshowingtnattheamouDt 
expended  by  the  pursuers  on  behalf  of  said 

Saupers  from  27th  November  1903  till  3rd 
une  1904  was  £39,  17s.  6d.,  the  sum  sued 
for.  (Cond.  2)  The  said  Jane  Gordon  M'NeU 
or  Stone  is  the  wife  of,  and  the  said  four 
children  are  the  lawful  children  of,  Robert 
Stone,  miner,  whose  present  address  is 
Gavieside,  West  Calder.  The  said  Robert 
Stone  was  born  in  the  parish  of  Bo'ness  and 
Carriden,  and  his  birth  settlement  is  there. 
Stone  is  able-bodied  and  capable  of  main- 
taining his  said  wife  and  children." 

These  avermenta  were  admitted  by  the 
defenders. 

The  pursuers  further  averred  that  when 
Mrs  Stone  and  her  children  became  charge- 
able on  27th  November  1903  Stone  had 
acquired  a  residential  settlement  in  the 
parish  of  Shotts.  The  particulars  of  the 
residence  in  virtue  of  which  he  was  ^eged 
to  have  acquired  this  settlement  were 
stated  at  the  bar  as  follows:— In  Sep- 
tember 1898,  Stone,  who  was  living  in  West 
Calder  (^in  which  at  that  date  he  had  a 
I  residential  settlement),  deserted  his  wif^ 
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and  family,  who  thereupon  became  charge- 
able to  the  parish  of  West  Calder,  and  were 
maintained  by  the  said  parish  till  March 
1809,  when,  having  ascertained  that  the 
husband  was  living  in  Clelland  in  the 
parish  of  Shotts,  they  left  the  poorhonse 
aud  returned  to  West  Calder.  Thereafter 
Stone,  who  continued  to  live  in  Clelland, 
occasionally  visited  his  wife  at  West 
Odder,  and  made  occasional  contribu- 
tions towards  her  support  and  that  of  his 
family.  In  the  meantime  a  warrant  had 
been  issued  for  Stone's  arrest  for  deserting 
his  wife  aud  family  and  failing  to  provide 
for  them,  in  consequence  of  which  the.se 
visits  to  his  wife  were  siirr^titiously  made. 
In  thebe^nning  ofMaylfflO,  Stone,  when 
visiting  his  wife  and  family  in  West  Calder, 
was  informed  that  if  he  would  remove 
them  to  Shotts  no  proceedings  would  be 
taken  against  him  in  respect  of  the  war- 
rant, and  on  3rd  June  1800  he  accordingly 
took  his  wife  and  family  to  Clelland,  in 
the  paiTsh  of  Shotts,  where  they  remained 
till  loth  May  1002,  when  he  agam  deserted 
them. 

After  Stone's  desertion  in  May  \WS,  his 
irife  and  family  were  maintained  by  the 
pursuers  in  Linlithgow  poorhouse  from 
mh  May  1902  till  23rd  November  1903,  and 
RKain  from  27th  November  1003  to  3rd  June 
19M.  The  sum  sued  for  in  the  present  action 
was  the  alleg^  cost  of  their  maintenance 
during  the  latter  period. 

In  their  answers  the  Parish  Council  of 
8hotts  denied  that  Stone  had  acquired  a 
residential  settlement  in  the  Parish  of 
Shotts.  They  maintained  that  at  the  time 
of  his  desertion  in  1899  Stone  had  a  settle- 
ment in  West  Calder,  where  he  had  resided 
since  1871,  that  his  residence  in  the  parish 
of  Shotts  did  not  commence  till  3ra  June 
1800,  when  he  removed  his  wife  and  family 
to  Clelland,  that  it  terminated  on  15th  May 
1S08,  when  be  again  deserted  them,  and 
that  Stone  therefore  had  not  resided  for 
three  years  continuously  in  the  parish  of 
Shotts. 

They  further  averred  ( Ans.  3)— "From  3rd 
June  1890  till  15th  May  1902  the  said 
Robert  Stone  resided  with  his  wife  and 
binily  at  Clelland,  but  on  15th  May  1902  he 
deserted  them,  and  on  28th  May  1902  they 
hecame  chargeable  to  the  parish  of  Shotts. 
On  the  same  day,  28th  May  1002,  the  in- 
spector of  poor  of  the  parish  of  Shotts  sent 
to  the  inspector  of  poor  of  the  parish  of 
West  Calder,  the  usual  statutory  notice 
claiming  relief,  and  on  17th  June  1902  par- 
ticulars of  the  claim  were  sent.  After  due 
inmiiry,  the  inspector  of  poor  of  the  parish 
of  West  Calder  admitted  liability,  and  iu- 
stracted  the  inspector  of  poor  of  the  parish 
of  Shotts  to  have  Mrs  Stone  and  her  family 
lemoved  to  the  combination  poorhouse  at 
LinUUiKow,  which  was  done  on  20th  Janu- 
•ry  IflOB,  and  chargeability  to  the  parish  of 
Shotts  then  ceased.  Mrs  Stone  and  family 
remained  in  Linlithgow  poorhouse  from 
aoth  January  1903  till  13th  February  1003. 
On  17th  February  1903  Mrs  Stone  and  her 
family  turned  uij  in  Clelland,  but  were  sent 
on  hf  train  to  West  Calder,  and  the  parish 
of  West  Calder  repaid  to  the  parish  of 


Shotts  the  railway  fares.  From  19th  Feb- 
ruary 1903  until  23rd  November  1908  Mrs 
Stone  and  her  family  were  maintained  in 
Linlithgow  poorhouse  at  the  charge  of  the 
parish  of  West  Calder.  On  leaving  said 
poorhouse  on  23rd  November  Mrs  Stone 
went  to  Motherwell,  and  from  there  on 
27th  November  1903  to  Clelland,  where  she 
applied  for  relief.  The  inspector  of  poor  of 
the  parish  of  Shotts  sent  her  and  her 
family,  as  on  former  occasions,  to  West 
Calder,  and  the  inspector  of  poor  of  the 

garish  of  West  Calder  on  same  date,  27th 
Fovember  190.3,  sent  her  to  the  poorhouse 
at  Linlithgow,  where  she  was  maintained 
at  the  charge  of  the  pursuers  until  3rd  June 
1904." 

The  pursuers  pleaded — "The  pursuers,  as 
the  relieving  parish,  are  entitled  to  i-ecover 
the  sums  expended  by  them  upon  the  said 
paupers  from  the  defenders  to  whose  parish 
they  may  ultimately  be  found  to  belong, 
witn  expenses." 

The  defenders  the  Parish  Council  of  Bo'ness 
and  Carriden  pleaded — "The  said  Robert 
Stone  having  acquired  a  residential  settle- 
ment in  Shotts  Parish  prior  to  27th  Novem- 
ber 1908  which  was  subsisting  at  said  date, 
or  alternatively  not  having  lost  his  residen- 
tial settlement  in  the  parish  of  West 
Calder  at  said  date,  these  defenders  are 
entitled  to  absolvitor,  with  expenses." 

T%.&  defendei-8  the  Parish  Council  of 
Shotts  pleade<l~"(2)  The  said  Robert  Stone 
not  having  acquired  a  residential  settle- 
ment in  the  parish  of  Shotts,  these  defen- 
ders are  not  liable  in  I'elief,  and  should  be 
assoilzied.  (3)  Et  «eparatim,  the  parish 
to  whom  the  paupers  are  chargeable  being 
(1)  the  parish  of  Bo'ness  and  Carriden  as 
the  birtn  settlement  of  the  father,  or,  and 
alternatively,  (2)  the  parish  of  West  Calder 
as  (a)  the  residential  settlement,  or  (h)  in 
respect  of  the  admission  founded  on,  these 
defenders  should  be  assoilzied." 

A  proof  was  allowed. 

The  import  of  the  evidence  sufficiently 
appears  from  the  following  passages  :^ 
(1)  On  the  Question  of  Residential 
Settlement. 

Robert  Stone — examined  for  pursuers — 
"(Q)  Did  you  visit  your  wife  and  the  family 
after  you  first  went  to  Clelland?— (A)  No,  I 
never  visited  her  all  the  time  until  she 
came  over  to  where  I  was  stopping.  I  had 
never  seen  her  from  the  time  I  left  her 
until  she  came  into  the  house.  She  was 
only  looking  for  me  at  the  time.  I  remem- 
ber her  and  the  family  coming  to  live 
steadily  with  me  at  Clelland  in  June.  (Q) 
Had  she  come  to  see  you  at  Clelland  before 
that?— (A)  She  came  once  on  the  Friday. 
(Q)  Immediately  before  she  came  to  stay? — 
(A)  Yes.  (Q)  How  lony  before  tlje  time  she 
came  over  with  the  children  to  stay  was  it 
that  she  came  to  see  you  at  Clelland  ? — (A) 
We  were  a  week  or  two  before  we  got  a 
house.  (Q)  Was  she  living  at  Clelland  with 
you  Ijefore  you  got  a  house  in  Clelland  ? — 
(A)  No,  she  only  stopped  one  night,  the 
night  she  found  me  out.  That  was  a  good 
two  or  three  weeks  before  we  got  the 
house.  1  went  to  see  her  at  West  Calder 
a  week  after  she  came  to  see  me.    I  think 
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it  was  on  a  Friday  night  that  I  went.  I 
just  stopped  that  night  with  her.  I  went 
again  two  or  three  times  to  see  her  at  West 
Oalder.  (Q)  Over  what  period  did  the  two 
or  tliree  times  go,  would  it  be  three  weeks 
or  more  ?— (A)  Yes.  (Q)  Was  it  just  during 
the  few  weeks  before  she  came  to  live  with 
you  at  Clelland?— (A)  Yes,  it  was  weeks 
after  she  came  to  see  me.  On  the  occa- 
sions when  I  went  to  see  her  I  went  on  the 
Friday  night,  and  I  stopped  over  the  Satur- 
day on  one  occasion.  Until  she  found  me 
out  at  Clelland  I  had  never  gone  to  West 
Calder  to  see  her.  .  .  .  Cross. — I  knew 
about  a  warrant  being  out  for  my  appre- 
hension at  West  Calder.  That  was  a  reason 
why  I  did  not  go  back  and  see  my  wife  and 
family  till  my  wife  came  and  saw  me  at  the 
time  of  the  Hamilton  Fair.  When  she  came 
in  April  and  told  me  that  the  warrant  would 
not  oe  enforced  I  afterwards  went  and 
visited  her  at  West  Calder.  ...  I  visited 
her  at  succeeding  week-ends  till  she  came 
to  Clelland  in  June.  I  stayed  with  her  in 
her  house  at  West  Oalder  on  these  occa- 
sions. I  gave  her  money  from  time  to 
time  for  household  purposes.  .  .  .  Re- 
examined.—The  reason  why  I  left  West 
Calder  in  August  1808  was  owing  to  a  dis- 

Sute  in  the  house.     I  intended  to  go  and 
nd  work  elsewhere,  and  not  to  return  to 
West  Calder." 

Mrs  Stone  —  examined  for  purauera. — 
"I  was  in  the  poorhouse  up  till  March 
1800.  I  then  thought  that  I  would  make 
my  way  to  Motherwell,  where  his  folk 
belonged  to.  On  a  IViday  in  the  month  of 
April  I  went  to  Motherwell  and  saw  his 
brother,  who  told  me  that  he  thought  I 
would  get  him  in  Clelland.  I  walked  to 
Clelland  the  same  day,  and  I  went  to 
Cossar's  house.  My  husband  was  not 
in,  and  I  waited  till  he  came  in.  This 
was  the  first  time  I  had  seen  him  after 
he  left  me  in  August  1808.  I  stayed  all 
night,  and  came  home  to  West  Calder 
on  the  Saturday.  He  came  to  see  me  the 
following  Fi-iday,  and  he  stayed  till  early 
on  the  Sunday  morning.  He  came  in 
through  the  wmdow  about  eight  or  nine 
o'clock  at  night.  I  suppose  he  was  feared 
to  come  any  other  way.  He  gave  me  some 
money  at  that  time,  but  I  cannot  remember 
how  much.  He  did  not  come  to  see  me  the 
next  week-end,  but  he  sent  me  some 
money.  He  came  the  following  Saturday 
again,  a  week  later,  and  went  away  on  the 
Sunday  morning.  He  came  every  Satur- 
day for  a  time.  The  house  I  lived  in  at 
West  Calder  was  one  of  the  colliery  houses. 
They  never  bothered  me  for  anyrent  for 
it.  My  husband  came  to  see  me,  I  think, 
four  or  five  times  altogether.  I  think  I 
went  through  once  to  see  him  at  Clelland 
before  I  went  to  live  with  him." 

(2)  Ab  to  the  Admission  of  Liability. 
William  Millar,  Inspector  of  Poor,  West 
Calder — examined  for  pursuers. — "On  14th 
January  1003,  however,  I  admitted  the 
claim  made  by  Shotts,  and  removed  the 
wife  and  family  to  Linlithgow  poorhousu 
on  the  20th  of  the  same  month.  They  left 
Linlithgow  poorhouse  on  the  13th  of  Feb- 
ruary.    They  came  to  West  Calder,  went 


on  to  Shotts,  and  lulled  there.  Shotts 
sent  them  back  to  West  Calder,  and  on 
the  10th  I  sent  them  back  to  Linlithgow 
poorhouse.  From  that  time  Mrs  Stone 
and  her  family  were  detained  by  my  parish 
in  the  Linlithgow  poorhouse  till  23rd  Nov- 
ember 1008.  She  then  left  the  poorhouse 
and  went  to  Shotts.  She  left  or  her  ovn 
accord.  I  cannot  exactly  say  where  she 
went  when  she  left  the  poorhouse,  but  she 
landed  in  Shotts.  Shotts  sent  her  again 
to  me  on  the  27th.  ...  I  sent  them  to  the 
medical  officer,  got  them  certified,  and  had 
them  removed  to  the  Linlithgow  poor- 
house. They  remained  there  till  3i-d  June 
lOM.  The  claim  now  made  refers  to  the 
expense  of  the  keeping  Mrs  Stone  and  her 
family  during  the  period  from  27th  Novem- 
ber idOS  to  3iS  June  1004 Cro««.— When 

Mrs  Stone  and  her  famUy  left  the  poorhouse 
on  23rd  November  1003  they  were  struck 
off  the  poor  roll.  There  is  an  entry  in  my 
roll  book  that  she  was  struck  off  on  23rd 
November." 

Statutory  notices  of  chargeability  were 
sent  by  the  parish  of  Shotts  to  the  Inspector 
of  Poor  for  West  Calder  on  28th  May  19CB 
(first  chargeability),  and   a8th  September 

1002  (second  chargeability).  The  nt^ces 
were  m  the  followmg  terms — 

"Parish  Council  Office,  Shotts, 
28th  May  1002. 

"Sir, — In  terms  of  the  Tlst  section  of  Act 
8  and  0  Vict.  cap.  83,  I  hereby  give  you 
notice  that  the  above-named  poor  person 
has  become  chargeable  to  this  parish,  which 
claims  relief  from  your  paiish  as  the  parish 
of  settlement.  An  early  admission  of 
liability  is  requested." 

In  the  particulars  of  claim  sent  by  the 
Inspector  of  Poor,  Shotts,  to  the  Ii»piector 
of  Poor,  West  Calder,  he  stated—"  Claim  is 
made  on  your  parish  in  respect  of  a  retained 
residential  settlement,  for  proof  of  which 
you  are  referred  to  your  own  books,  and 
the  rent-books  of  the  owner  of  the  house 
she  occupied  at  Clyde  Street,  West  Calder. 
Tour  admission  of  liability,  with  instruc- 
tions, wiU  oblige." 

The  admission  of  liability  by  West  Calder 
was  as  follows — 

"Parish  Council  Office,  Knoice  Tap, 
West  Calder,  Hth  January  lOOS. 
"  Jane  M'Neil  or  Stone. 
"Mr  King,  Inspector  of  Poor,  Shotts. 
■  "Dear  Sir, — I  am  instructed  to  admit  lia- 
bility in  this  case.     Kindly  have  them  sent 
on  to  Linlithgow  poorhouse,  and  oblige.— 
Yours  faithfully,  William  Millui, 

Inspector." 

Following  on  this  admission  an  account 
(£36,  17s.)  was  rendered  by  the  Parish 
Council  of  Shotts  to  West  Calder,  and  on 
13th  February  1003  it  was  duly  paid. 

On  lath  February  1005  the  Lord  Ordinary 
(Kincaibnky)  pronounced  the  following  in- 
terlocutor:—"(l)Finds  that  RobertStone  was 
a  pauper,  and  that  his  wife  and  faniilv  were 
maintained  by  the  pursuers  from  27tH  Nov- 
ember 1003  to  3rd  June  1004  at  a  cost  of  £3^ 
17s.  6d..  being  the  sum  sued  for:  (2)  Finds 
that  the  pauper  had  not  at  27th  November 

1003  a  settlement  by  residence  in  the  parish 
of  West  Calder :    (3)  Finds  that  the  pauper 
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had  not  at  that  date  acquired  a  settlement 
in  the  parish  of  Shotts :  (4)  Finds  that  the 
parish  of  Bo'ness  and  Garriden  is  the  parish 
of  the  pauper's  birth:    Sustains  the  second 

fle*-io-law  for  the  Parish  Council  of  the 
'aridi  of  Shotts,  and  repels  the  plea-in- 
law  for  the  Parish  Council  of  the  Parish 
of  Bo'ness  and  Carriden:  Assoilzies  the 
Parish  Council  of  the  Parish  of  Shotts,  and 
decerns  against  the  Parish  Council  of 
the  Parish  of  Bo'ness  and  Carriden  in  terms 
of  the  conclusion  of  the  summons :  Finds 
the  Parish  Council  of  the  Parish  of  Bo'ness 
and  Carriden  liable  in  expenses  to  the  pur- 
suers and  to  the  Parish  Council  of  the 
Parish  of  Shotts :    Allows  accounts,"  &:c. 

Opinion. — "  In  this  action  the  Parish 
Council  of  West  Calder  sues  for  the  sum 
said  to  have  been  expended  in  the  main- 
tenance of  a  pauper  named  Robert  Stone 
from  27th  November  1903  until  3rd  June 
19M.  The  conclusion  is  directed  primarily 
against  the  parish  of  Bo'ness  and  Carriden 
as  the  admitted  parish  of  birth.  There  is 
another  conclusion  which  is  thus  expressed, 
'or  otherwise,  and  in  the  event  of  its  being 
instructed  that  at  and  subeeqnent  to  the 
said  27th  day  of  November  1003  the  said 
Robert  Stone  had  a  settlement  by  residence 
in  the  parish  of  Shotts,  then  the  other 
defenders,  the  Parish  Council  of  the  Parish 
of  Shotts,  should  be  decerned'  to  pay  the 
sum  sued  for. 

"The  claim  is  made  by  West  Calder  as 
the  relieving  parish,  ana  in  the  ordinary 
case  would  nave  raised  no  question  except 
between  Bo'ness  and  Cairiden  and  Shotts. 
But  these  defenders  have  complicated  the 
case  by  a  plea  that  the  pauper  had  a  resi- 
dential settlement  in  West  Calder  at  and 
prior  to  27th  November  1003,  and  that 
therefore  these  defenders  should  be  assoil- 
zied. 

"  It  is  true  that  the  pauper  had  a  residen- 
tial settlement  in  West  Calder  as  far  back 
as  1871,  and  seems  to  have  retained  it  until 
UB6.  But  I  think  it  manifest  from  the 
proof  that  he  left  West  Calder  in  August 
1808,  and  was  absent  from  West  Calder  for 
greatly  more  than  three  or  than  four  years. 
This  is  only  a  question  on  the  proof  and 
pleadings,  and  I  do  not  think  it  capable  of 
dispute  or  i-equiriug  discussion.  It  is,  be- 
sides, admitted  by  Bo'ness  and  Cai-riden  in 
the  answer  to  condescendence  8.  It  ap- 
pears to  me,  therefore,  that  decree  must  be 
pronounced  in  terms  of  the  first  conclu- 
sion. 

"  It  may  not  be  necessary  to  go  further. 
But  Bo'ness  and  Carriden  pleads — "The  said 
Robert  Stone  having  acquired  a  residen- 
tial settlement  in  Shotts  parish  prior  to 
?7th  November  1908,  which  was  siibsisting 
at  that  date,  or  alternatively,  not  having 
lost  his  residential  settlement  in  the  parish 
of  West  Calder  at  said  date,  these  defen- 
ders are  entitled  to  absolvitor  with  ex- 
penses.' I  have  already  expressed  my 
opinion  that  the  alternative  part  of  that 
plea  is  unfounded,  because  of  the  length  of 
the  absence  of  the  pauper  from  >^''est 
Calder,  during  a  part  of  which  time  his 
actual  residence  appears  to  be  unascer- 
tained.   With  regard  to  the  part  of  the 


§lea  which  affirms  the  acquisition  of  a  resi- 
ential  settlement  in  Shotts,  I  am  of 
opinion,  on  the  principle  of  constructive 
residence,  that  the  residence  of  the  pauper 
with  the  effect  of  acquiring  a  settlement 
did  not  begin  until  June  1890,  when  the 
pauper's  wife  and  family  joined  him  in 
Clelland,  and  came  to  an  end  before  June 
1002,  the  full  term  of  three  years'  residence 
not  having  been  completed.  The  cases  of 
Beas  V.  Nixon,  June  17,  1884,  11  B.  945, 
21  S.L.B.  837,  and'  Kilmarnock  v.  Leith, 
November  25,  1898,  1  F.  103,  36  S.L.R.  107, 
seem  to  be  in  point,  especially  the  latter. 

"  I  shall  therefore  sustain  the  second 
plea  for  Shotts,  and  repel  the  plea  for 
Bo'ness  and  Carriden,  and  decern  against 
Bo'ness  and  Cairiden  for  the  sum  concluded 
for." 

The  defenders,  the  Parish  Council  of 
Bo'ness  and  Garriden,  reclaimed. 

Argued  for  the  reclaimers — Settlement — 
As  Stone  was  in  desertion  after  he  left  West 
Calder  he  could  not  be  held  to  be  construc- 
tively resident  with  his  wife  and  family 
there.  The  present  case  was  governed  by 
that  of  Greig  v.  Simpson,  October  25, 1888, 
18  R.  lb,  26  S.L.R.  19.  Stone  had  acquired 
a  residential  settlement  in  Shotts  for  the 
three  years  dated  from  September  1806, 
the  date  when  he  left  West  Calder.  The 
case  of  The  Parish  Council  of  Kilmarnock 
V.  The  Pariah  Council  of  Levth,  November 
25,  1898,  1  F.  103,  36  S.L.R.  107,  was  also 
in  point,  for  Stone  could  not  whUe  in  deser- 
tion be  held  as  regarding  his  wife's  house 
as  his  home.  The  case  referred  to  by  the 
Lord  Ordinary  was  distinguishable.  So, 
too,  was  the  case  of  Beattie  v.  Stark,  May 
23,  1879,  6  R.  956,  16  S.L.R.  544.  The  fact 
that  Stone  made  occasional  contributions 
towards  the  support  of  his  wife  and  family 
in  West  Calder  did  not  interrupt  the 
ac(|uisition  of  a  settlement  in  Shotts. 
Neither  did  his  visits  to  his  wife.  'These 
visits  were  surreptitiously  made.  As  soon 
as  he  could  get  a  bouse  he  removed  his 
wife  and  family  from  West  Calder.  Such 
element  as  might  infer  a  constructive  resi- 
dence in  West  Calder  was  absent. 

Arg^ied  for  the  respondents,  the  Parish 
Council  of  Shotts — (1)  Settlement — Stone 
had  not  acquired  a  settlement  in  Shotts  as 
he  had  not  been  continuously  resident  there 
during  three  years.  Prior  to  his  desertion 
in  1898  he  had  a  settlement  in  West  Calder. 
The  reason  why  he  left  was  on  account  of  a 
dispute  with  his  wife,  and  his  absence  at 
first  was  incidental  and  temporary.  His 
home  was  then  in  West  Calder  though  he 
himself  hiid  gone  away.  From  28th  May 
1899  he  was  contributing  to  the  support  of 
the  West  Calder  home.  In  doing  so  he  must 
have  regained  it  as  his  home.  His  wife  and 
family  and  all  his  belongings  were  there. 
He  visited  there  every  week-end  till  June 
1899,  when  he  i-emoved  them  to  Shotts. 
The  question  turned  on  what  was  his 
home  during  the  five  or  six  days  from 
28th  May  1899  to  Srd  June  18a9.  The 
canons  of  construction  laid  down  in 
Beattie  v.  Stark  (ut  supra)  were  in  point. 
The  Kilmarnock  case  i,ut  supra)  was   in 


Digitized  by 


Google 


72 


The  Scottish  Law  Reporter.-  Vol  XUII.  [''«"'=^oJ^sS°^'*' 


the  i-espondenUi'  favour,  for  there  it  was 
held  that  the  pauper's  residence  was  where 
he  was  maintaining  his  wife  and*  family. 
Though  Stone  was  de  facto  in  desertion  he 
was  resident,  in  the  sense  of  the  statute,  in 
West  Calder.  After  his  wife  found  him  he 
recognised  his  obligation  to  contribute  to 
her  support,  and  so  set  ui>  of  new  his  home 
in  West  Calder.  The  important  period 
here  was  the  interval  from  28th  May  1899 
to  3rd  June  1890,  and  he  had  then  no  home 
in  Shotts,  for  he  was  living  in  lodgings. 
His  home  was  in  West  Calder,  and  re- 
mained so  till  he  removed  his  wife  and 
family  to  Shotts  on  3rd  June.  (2) — Admia- 
aAmi    of  Ziia6i^it^.— Assuming  Stone   had 

niired  a  settlement  in  Shotts,  liability 
been  formally  admitted  by  West 
Calder,  and  therefore  West  Calder  was 
liable— Poor  Law  Act  1816  (8  and  0  Vict. 
cap.  83),  sec.  70 ;  Beattie  v.  Arbiuikle, 
January  15,  1875,  2  R.  330,  12  S.L.R.  210; 
Toujig  V.  Gow,  February  9,  1877,  4  B.  448, 
14  S.L.R.  452.  In  Brechin  Pariah  Council 
V.  Montrose  Pariah  Council,  December  6, 
1904.  7  F.  207,  42  S.L.R.  160,  the  circum- 
stances were  different. 

Argued  for  the  respondents,  the  Parish 
Council  of  West  Calder— Admission  of 
Liability. — The  admission  of  liability  g^ven 
by  West  Calder  was  only  binding  so 
long  as  chargeability  against  them  existed. 
That  chargeability  ceased  on  23rd  Novem- 
ber 10113,  when  Mrs  Stone  and  her  family 
voluntarily  left  the  poorhouse  and  went 
to  Shotts.  There  had  been  a  material 
change  of  circumstances  since  the  admis- 
sion was  given.  The  test  of  change  of 
circumstances  was  the  cessation  of  charge- 
abilitjr,  and  that  had  happened  here — 
Brechin  Pariah  Council  v,  Montroae 
Pai-iah  Council,  ut  supra. 

Lord  Prksidpnt — The  pauper's  charge- 
ability  has  happened  in  the  parish  of  West 
Calder.  The  pauper  is  a  miner  who  prior 
to  the  autumn  of  1808  had  acquired  a  resi- 
dential settlement  in  West  Calder,  his  birth 
settlement  being  in  the  parish  of  Bo'ness. 
In  September  1888  he  deserted  his  wife  and 
family,  who  hod  resided  with  him  in  West 
Calder,  and  went  to  the  parish  of  Shotts, 
where  he  found  work.  In  the  springof  the 
next  year,  1809,  in  the  month  of  April  or 
May — the  exact  date  is  uncertain — his  wife, 
who  had  started  on  a  tour  of  discovery, 
found  him  in  the  parish  of  Shotts,  and  com- 
municated to  him  the  fact  that  a  warrant 
for  his  apprehension  had  been  issued.  She 
promised  to  let  him  know  what  the  autho- 
rities were  likely  to  do  in  the  matter  of  his 
apprehension.  The  authorities  in  West 
Calder  set-m  to  have  told  her  that  if  he 
would  put  an  end  to  his  state  of  desertion, 
and  talce  his  wife  and  family  to  live  with 
him  in  Shotts,  the  warrant  would  not  be  put 
in  force.  His  wife  having  given  him  this 
information,  he,  being  no  longer  in  fear  of 
apprehension,  seems  to  have  made  two  or 
tni-ce  week-end  visits  to  his  wife  in  the 
parish  of  West  Calder,  and  upon  these 
occasions  to  have  given  her  certain  sums  of 
money.  He  himself  meantime  continued 
to  reside  actually  in  Shotts  and  set  about 


getting  a  house  for  his  wife  and  family 
there.  He  secured  a  house  on  3rd  June 
1899,  and  there  and  then  renaoved  his  wife 
and  family  to  Shotts. 

Now,  chargeability  happened  at  such  a 
date  that  in  order  to  have  the  three  years' 
residence  which  is  necessary  for  the  acquisi- 
tion of  a  settlement,  the  3rd  of  June  will 
not  do  as  the  commencement  of  the  three 
years.  It  is  necessary  for  this  purpose  to 
draw  back  the  residence  for  a  few  days 

grevious  to  3rd  June,  namely,  the  days 
etween  28th  May  and  3rd  June.  The  ques- 
tion therefore  comes  to  tui-n  upon  this— 
where  was  this  man  resident  between  28th 
May  and  3rd  June  1800. 

It  is  somewhat  difficult  to  reconcUe  all 
the  decisions  on  the  matter,  and  I  do  not 
think  that  any  particular  advantage  would 
be  served  by  going  through  these  decisions. 
But  the  opposing  views  oi  the  two  parishes 
which  are  nere  concerned  may  be  shortly 
stated. 

The  view  of  the  parish  of  Bo'ness— which 
of  course  wishes  to  charge  Shotts  with 
liability  in  respect  of  a  residential  settle- 
ment— is  very  simple.  They  say  that  de 
facto  he  was  resident  in  Shotts  after  28th 
May— that  indeed  he  had  as  a  matter  of 
fact  resided  thei-e  from  the  autumn  of  the 
preceding  year.  The  parish  of  Shotts 
retort  that  he  cannot  be  held  to  have 
resided  in  Shotts  for  the  period  be- 
tween 28th  May  and  3rd  June,  oecause  at 
that  time  his  wife  and  family  were  estab- 
lished in  West  Calder,  and  that,  conse- 
quently, according  to  the  decisions,  his 
home  must  be  held  constructively  to  be  in 
West  Calder  and  not  in  Shotts. 

Upon  the  facts  I  do  not  think  that  the 
contention  of  Shotts  can  be  upheld.  It 
is  true  that  there  are  many  cases  in 
which  the  place  where  a  man  is  main- 
taining his  wife  and  family  is  held  to  be 
the  place  of  his  true  residence.  But 
there  is  no  such  general  proposition  as 
this,  that  wherever  a  man's  wife  and  family 
are,  there  he  must  be  held  to  be.  On  the 
contrary,  the  real  question  is  where  be 
himself  is,  and  the  position  of  his  wife  and 
family  is  just  one  of  the  items  of  evidence 
which  may  go  strongly  to  solve  that 
question. 

The  case  seems  to  me  more  near  the  case 
of  Greig  v.  Simpson,  16  R.,  than  any  other. 
In  that  case  a  tailor  in  Leith  had  gone  to 
Cupar,  leaving  his  wife  and  familv  in  Leith. 
He  could  not  at  the  moment  estaolish  them 
in  Cupar,  and  be  took  lodgings  there  for 
himself,  but  eventually  removeid  them  to  a 
house  in  Cupar,  and  never  came  back  to 
Leith.  It  was  held  that  after  he  had  gone 
to  Cupar,  leaving  his  wife  and  family  in 
Leith,  he  had  left  Leith,  and  consequently 
that  his  residence  in  Leith  wasnotcontinuous 
for  the  necessary  period. 

I  think  the  facts  here  are  substantiaUr 
the  same.  I  think  when  this  man  left 
West  Calder  in  the  autum  of  1808  he  never 
really  went  bock  again.  He  gave  up  his 
home  then,  and  I  cannot  look  upon  those 
casual  week-end  visits  to  his  wife  after  she 
discovered  him,  coupled  with  the  giving 
her  money,  as  a  re-establishmeut  of  the 
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home  which  (2e  Jacto  he  had  abandoned. 
If  that  is  so,  there  can  be  no  question  of 
constructive  residence  at  all.  The  man  was 
himself  resident  in  Shotts,  and  there  he 
remained  for  the  period  of  three  years. 
Therefore  upon  these  grounds  I  am  of 
opinion  that  the  Loi'd  Ordinary's  interlo- 
cutor ought  to  be  recalled  on  this  matter, 
and  that,  as  between  the  birth-parish  and 
Shotts,  Shotts  is  liable,  because  the  pauper 
acquired  a  residential  settlement  there. 

Lord  Aj>a]I — ^The  question  in  this  case 
is  whether  the  pauper  Stone  had  acquired 
a  residential  settlement  in  the  parish  of 
Shotts  when  he  became  chargeable  on  28t.h 
May  1902.  The  facts  are  veiy  short  and 
simple.  It  appears  that  the  pauper  had 
been  residing  for  apparently  a  good  many 
years  in  the  parish  of  West  Oalder.  Ho, 
deserting  his  wife  and  family,  left  West 
Calder  about  the  end  of  August  or  Septem- 
ber 1808.  He  left  it  intending  finally  to 
leave  it,  and  he  then  took  up  his  residence 
—in  lodgings  no  doubt  —  in  the  parish  of 
Shotts  in  the  month  of  September,  and  in 
Uie  parish  of  Shotts  he  continued  to  reside 
personally  up  to  the  date  when  he  became 
chareeable.  If  he  is  to  be  held  to  have  been 
resident  in  the  parish  of  Shotts  from  August 
or  September  18H8  to  the  date  of  charge- 
ability,  of  course  that  is  sufficient  length 
of  time  to  give  him  a  residential  settle- 
ment in  Shotts. 

The  facts  in  this  case  which  raise  the  ques- 
tion are  these,  that  from  August  or  Septem- 
ber 1888  to  the  Srd  of  June  189B  he  lived 
alone  by  himself  in  Shotts.  During  that 
time  his  wife  and  family  continued  to  reside 
in  West  Calder,  apparently  in  the  house  in 
which  he  had  leit  them,  and  the  contro- 
versy in  this  case  is  whether  the  three  years 
are  to  run  from  August  or  September  1898, 
when  the  pauper  himself  ceased  to  reside 
in  West  Calder  and  came  to  live  in  Shotts, 
or  whether  they  are  to  run  from  the  3rd  of 
June  1800,  when  he  was  joined  in  Shotts  by 
his  wife  and  family. 

I  suppose  if  from  August  or  September  1898 
until  chargeability  in  1002  there  had  been 
oo  visits  paid  by  him  to  his  wife  in  the 
circumstances  which  your  Lordship  has 
stated,  there  would  be  no  question  about 
the  settlement  at  all.  What  has  raised  the 
conta-ovei-sy  between  the  parties  is  this, 
that  in  the  month  of  April  1800  this 
deserted  wife  discovered  that  her  husband 
was  living  in  Shotts.  After  that  date  the 
pauper  went  back,  apparently  never  to 
reside,  but  he  went  back  and  visited  her, 
apparently  several  times,  between  May 
and  3rd  June  in  the  old  house  where  she 
had  been  living  with  her  family  in  West 
Calder,  and  it  is  said  that  these  visits 
interrupted  the  acquisition  of  a  residential 
settlement  by  the  pauper  in  the  parish  of 
Shotts,  and  that  he  must  be  held  to  have 
been  constructively  living  with  his  wife 
and  family  in  the  parish  of  West  Calder. 
It  is  said  that,  being  constructively  living 
in  West  Calder,  he  could  not  acquire  a 
residence  in  Shotts  at  the  same  time,  and 
that  therefore  the  i-e<iuiBite  period  of  three 
years  does  not  exist.    That  contention  is 


supported  in  the  first  place  by  the  Kil- 
mamock  case.  It  is  said  that  that  case 
established  that  the  man  had  a  residence 
with  his  wife  and  family  although  he  never 
went  near  them  except  to  pay  them  his 
wages  once  a  week.  But  that  is  a  very  differ- 
ent case  from  this.  In  the  Kilmarnock  case 
it  was  held,  rightly  or  wrongly,  but  in 
obedience  to  prior  authorities,  that  the  man 
was  truly  living  with  his  family  in  Ayr, 
because  they  could  not  reside  wilh  him  at 
Kilmarnock  where  he  was  working,  because 
he  could  not  get  a  house  for  them,  and  he 
visited  them  regularly  and  paid  them  his 
wages.  The  Court  held  that  he  was  con- 
structively resident  in  Ayr.  But  that  is  a 
very  different  case  from  this.  In  this  case 
the  man  left  West  Calder  with  the  inten- 
tion— the  expressed  intention — of  never  re- 
tui-ning  to  West  Calder.  He  pei-sonally 
had  severed  his  connection  with  West 
Calder  altogether,  and  when  his  wife  dis- 
covered him  what  took  place  was  that  it 
was  arranged  there  and  then,  not  that  he 
was  to  go  back  to  West  Calder,  but  that 
she  and  his  family  should  join  him  in  Shotts, 
and  accordingly  they  did  join  him  there  on 
3rd  June  1800.  I  think  on  these  facts,  be- 
yond doubt,  the  pauper  was  residing  con- 
tinuously in  Shotts  from  August  or  Sejptem- 
ber  1808  until  he  became  chargeable.  There- 
fore 1  ug^ee  with  your  Lordship  that  the 
interlocutor  should  be  reversed. 

Loud  M'Laben — 1  agree  entirely  with 
the  observations  made  by  Lord  Kinnear  in 
one  of  the  cases — I  think  Oreig  v.  Simpson 
— as  to  the  limits  and  meaning  of  construc- 
tive residence.  Constructive  residence  is 
not  a  separate  thing  distinct  from  actual 
residence,  but  only  means  this,  that  accord- 
ing to  the  oi-dinary  use  of  language  "re- 
sidence" does  not  mean  that  a  man  is  to 
be  every  moment  of  his  life  in  one  place, 
and  therefore  that  he  may  still  be  resident 
notwithstanding  absences  more  or  less  pro- 
longed, the  degree  of  absence  that  would 
des&oy  residence  being  a  pure  question  of 
fact  on  which  it  is  impossible  to  lay  down 
any  definite  rule.  In  this  view  of  construc- 
tive residence  I  hold  that  all  the  decisions 
that  have  been  made  the  subject  of  argu- 
ment, and  particularly  the  two  that  were 
most  referi-ed  to — the  case  of  Kilmarnock 
and  Ayr,  and  the  case  between  Leith  and 
Cupar— are  perfectly  consistent,  because  if 
you  admit  that  a  man  has  definitely  aban- 
aoned  his  residence,  animo  reTnanendi,  you 
cannot  continue  it  by  any  theory  of  con- 
struction. That  was  the  ground  or  decision 
as  explained  by  Lord  Mure  in  Oreigy.  Simp- 
aon,  where  his  Lordship  savs  he  is  unable 
to  admit  the  supposition  that  a  man  who 
had  definitely  abandoned  Leith  as  his  resi- 
dence, and  was  only  waiting  for  a  house  to 
take  his  wife  to,  could  be  neld  to  be  con- 
structively resident  there.  In  the  Kilmar- 
nock case  the  ground  of  the  decision  was 
that  the  elements  of  residence  in  Kilmar- 
nock were  awanting  during  the  period  that 
the  man's  wife  and  family  were  obliged  to 
live  in  Ayr,  because  the  fact  of  his  work- 
ing in  that  place  was  not  sufficient  to  make 
it  his  residence  if  his  home  was  in  another 
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locality.  The  present  case,  I  think,  is  really 
ruled,  if  authorities  are  to  i-ule  such  cases,  by 
Oreigv.  Simpson,  because  it  is  perfectly  clear 
on  the  evidence  that  when  the  pauper  left 
West  Calder,  after  a  disagreement  with  his 
wife,  as  he  himself  says,  ne  had  definitely 
abandoned  his  residence  there,  and  had  no 
intention  of  returning,  so  that  he  was 
neither  there  in  fact  nor  in  intention  from 
the  time  that  he  went  to  Shotts.  I  cannot 
admit  that  his  having  paid  occasional  visits 
to  his  wife  towards  the  latter  end  of  this 
period,  and  while  he  was  looking  forward 
to  her  coming  to  Shotts,  that  these  occa- 
sional visits,  which  were  no  doubt  made 
under  pressure,  and  apparently  with  the 
view  of  arranging  for  their  coming  together 
again,  can  be  held  to  re-establish  the  resi- 
dence at  West  Calder  in  any  true  sense  of 
the  term.  I  am  therefore  of  opinion  with 
^our  Lordships  that  we  should  alter  the 
interlocutor  and  hold  that  Shotts  is  liable. 

Lord  Kinneab  — I  am  entirely  of  the 
same  opinion. 

As  to  the  effect  of  the  admission  of 
liability  given  by  West  Calder— 

Lord  Pbksident— We  now  have  to  de- 
cide the  question  that  was  left  over,  namely, 
the  question  as  between  Shotts,  whom  we 
have  just  held  to  be  the  parish  liable  as  in  a 
question  with  the  parish  of  birth,  and  the 
parish  of  West  Calder.  Now,  the  ground 
upon  which  Shotts  says  that  West  Calder 
is  liable  is  not  that  the  settlement  is  truly 
in  West  Calder,  because  that  has  really  been 
determined  as  a  matter  of  fact  the  other 
wav,  but  that  they_  have  got  an  admission 
of  liability  in  distinct  terms.  It  is  con- 
tained in  the  letter  of  14th  January  1908, 
which  is  in  response  to  several  applications 
for  payment  or  relief  and  a  request  for  an 
early  admission  of  liability.  In  that  letter 
the  Inspector  of  West  Calder,  writing  to 
the  Inspector  of  Shotts,  says— "I  am  in- 
structea  to  admit  liability  in  this  case." 

Looking  to  the  terms  of  section  70  of  the 
Act  of  184S  and  the  decisions  that  have -been 
given  by  the  Court  in  Beattie  v.  Arbuckle 
(2  B.  330)  and  Young  v.  Gow  (4  R.  448),  it 
would  be  idle  to  say  that  this  admission 
does  not  bind.  Accordingly  the  only  ques- 
tion really  is  not  whether  the  admission 
binds,  but  whether  it  applies  to  the  sum  of 
£39  odds,  which  is  the  sum  which  was  ex- 
pended for  the  relief  of  the  pauper  after  a 
certain  date,  27th  November,  the  point 
being  that  upon  the  23rd  Novenilier  the 
pauper  with  her  children  left  West  Calder 
poorhouse  of  ber  own  accord,  drifted  up 
and  down  for  four  days  in  search  of  her 
husband,  turned  up  at  Shotts  on  the  27th, 
asked  for  relief,  and  was  promptly  sent 
back  by  the  Shotts  Inspector  to  West 
Calder.  It  is  said  that  interrupted  the 
chargeability,  and  that  consequently  the 
admission  wliich  was  mode  for  the  period 
before  that  does  not  apply  to  this  period. 

J  cannot  think  that  what  was  said  in 
those  cases  which  I  have  cited  leads  to  any 
such  result.  It  seems  to  nie  that  once  thei-e 
is  a  proper  admission  of  liability  which 
binds,  that  liability  must  cease  in  a  proper 


sense,  that  is  to  say,  that  the  pauper  in 
some  way  or  other  must  be  showv  to  have 
become  self-supporting  again  or  to  have 
come  to  be  supported  by  somebody  else,  as 
would  be  the  case  if  she  had  married.  But 
here  there  is  nothing  of  that  sort.  There 
is  merely  four  days'  undeterminable  absence 
during  which  she  doe^  not  seem  actually  to 
have  got  parochial  relief,  and  during  which, 
as  she  herself  says,  she  did  not  earn  anv- 
thing  at  all  because  she  had  too  much  to  do 
with  the  children.  I  am  clearly  of  opinion 
that  the  admission  still  binds,  and  that,  as 
in  a  question  between  Shotts  and  West 
Calder,  West  Calder  is  liable. 

Lord  Adam— I  concur. 

Lord  M'Laren — ^I  am  of  the  same  opinion. 

Lord  Kinnear — I  also  am  of  the  same 
opinion. 

The  Court  pronounced  this  interlocutor:— 
"Recal  the  said  interlocutor:  Find 
that  Robert  Stone  acquired  a  residen- 
tial settlement  in  the  parish  of  Shotts 
which  was  subsisting  at  27th  November 
1903:  Sustain  the  first  alternative  of 
the  plea-in-law  for  the  defenders,  the 
Parish  Council  of  the  Parish  of  Bo'ness 
and  Carriden,  and  assoilzie  said  last 
mentioned  parish  from  the  conclusions 
of  the  summons ;  and  in  respect  of  the 
admission  of  liability  bv  the  Parish 
Council  of  the  Parish  of  West  Calder  to 
the  Parish  Council  of  the  Parish  of 
Shotts,  assoilzie  also  the  said  last 
mentioned  parish  from  the  conclusions 
of  the  summons :  Find  the  Parish 
Council  of  the  Parish  of  West  Calder 
liable  in  expenses  to  both  defenders; 
allow  accounts  thereof  to  be  given  in," 
&c. 

Counsel  for  Pursuers  and  Respondents 
(The  Parish  Council  of  West  Calder)  — 
Watt,  K.C. — A.  M.  Anderson.  Agents— 
W.  &  3.  L.  Officer,  W.S. 

Counsel  for  Defenders  and  Reclaimers 
(The  Parish  Council  of  Bo'ness  and  Carri- 
den)—Guthrie,  K.C— Orr  Deas.  Agent- 
Thomas  Liddle,  S.S.G. 

Counsel  for  Defenders  and  Respondents 
(The  Parish  Council  of  Shotts) — Younger, 
K.C— M.  P.  Fraser,  Agent— D.  HiU  Mur- 
ray, S.S.C. 


Friday,  November  17. 

SECOND   DIVISION. 

[Sheriff  Com>t  of  Perthshire 
at  Perth. 
STEWART   V.   HANNAH. 

lieparaiion  —  Slander  —  Inntundo  —  Reie- 
vancy  —  Privilege  —  Malice  —  Facts  and 
Circunistanrea  Inferring  Malice. 

A  law-agent,  appointed  to  wind  up 
an  executry  estate,  but  from  whom  the 
agency  bad   been  taken,  and  against 
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whom  an  action  of  count,  reckoning, 
and  payment  had  been  brought  by  the 
executrix,  wrote  a  letter  to  an  insur- 
ance company,  the  cautioners  for  the 
executrix,  advising  them  to  withdraw 
their  bond,  as  a  personal  guarantee  given 
by  him  to  the  company  that  the  estate 
would  be  divided  oy  him  according  to 
law,  was,  in  the  altered  circumstances, 
useless. 

In  the  letter  he  stated  that  the 
executrix's  son  "is  demanding  pay- 
ment of  the  whole  estate.  .  .  .  1  nave 
reason  to  suspect  that  if  the  son  who 
is  denaanding  the  whole  estate  ^ets 
hold  of  it,  the  other  beneficiaries  will 
never  receive  the  share  they  are 
entitled  to." 

In  an  action  for  damages  for  slander 
brought  by  the  son  against  the  Inw- 
agent,  the  pursuer  pi-oposed  an  issue 
in  which  be  innuendoed  the  letter  as 
meaning  that  he  would  dishonestly 
appropriate  money  that  did  not  belong 
to  him,  and  averred  that  the  defender 
wrote  it  maliciously  with  the  object  of 
obstructing  the  executrix,  retaining  the 
funds  and  agency  in  his  own  hands,  and 
inducing  the  company  to  withdraw 
their  bond.  The  defender  objected  to 
the  issue  on  the  ground  that  the  letter 
could  not  bear  the  proposed  innuendo, 
and  that  the  occasion  being  privileged 
it  was  necessary  for  the  pursuer  to 
aver  facts  and  circumstances  inferring 
malice,  and  that  he  had  not  done  so. 

The  Court  allowed  the  issue,  holditig 

(1)  that  the  innuendo  was  admissible ; 

(2)  that  the   occasion   was  privUeged ; 

(3)  that  assuming  the  necessity  for  an 
averment  of  facts  and  circumstances, 
the  pursuer's  averments  were  sufficient. 

James  6.  Stewart,  commei-cial  traveller, 
Forres,  brought  an  action  in  the  Sheriff 
Court  of  Perthshire  at  Perth  against 
Alexander  Hannah,  law-agent,  Union3ank 
House,  Aberfeldy,  in  which  he  sued  him 
for  £500  as  damages  for  alleged  slander 
contained  in  a  letter  of  18th  February  1905 
written  by  the  defender  to  the  General 
Accident  Assurance  Corporation,  Limited, 
Perth. 

The  pursuer's  averments  showed  that 
after  the  death  of  his  brother,  Mr  William 
Robert  Stewart,  a  Mr  Charles  Munro,  the 
local  agent  for  the  Union  Bank  of  Scotland 
at  Aberfeldy,  solicited  the  agency  in  the 
executry  estate,  and  that  an  arrangement 
was  come  to  that  Munro  should  wind  up 
the  estate,  it  being  understood,  however, 
that  the  actual  conduct  of  the  business 
was  to  be  undertaken  by  the  defender 
Alexander  Hannah,  who  was  associated 
in  business  with  Munro.  The  pursuer 
understood  that  he  and  his  mother  were 
to  be  appointed  joint -executors  to  his 
brother,  but  as  a  matter  of  fact  the  mother, 
a  lady  of  nearly  eighty  years  of  age,  was 
appointed  sole  executrix.  The  defender 
undertook  the  legal  business  connected 
with  the  winding  up  of  the  estate,  but  the 
pursuer  and  his  mother  being  dissatisfied 
with  the  conduct  of  Munro  andthe  defender 
made  a  demand  for  payment  of  all  moneys 


belonging  to  the  executry  estate,  and  the 
mother,  as  executrix,  ultimately  brought 
an  action  of  count,  reckoning,  and  pay- 
ment against  the  defender  and  Munro  in 
the  Sheriff  Court  at  Perth.  The  defender 
thereupon  wrote  the  following  letter  to 
the  General  Accident  Assurance  Corpora- 
tion, Limited,  Perth,  who  were  cautioners 
in  the  executry: — 

"  Union  Bank  House, 
'Aberfeldy,  ISth  February  1905, 

"  Dear  Sir,—  fV.  R.  Stewart's  Exy.  —You 
will  remember  that  your  company  i-ecently 
became  cautioners  for  the  executrix  in  this 
case,  and  that  before  doing  so  I  guaranteed 
to  your  company  that  tne  estate  would 
be  divided  by  me  according  to  law.  I  am 
sorry  to  say  that  the  executrix  left  here 
before  I  could  divide  the  estate,  and  is 
now  staying  in  Forres  with  her  son.  This 
son  is  demanding  payment  of  the  whole 
estate  in  name  ot  his  mother  the  executrix, 
and  has  employed  an  agent  to  recover  it. 
Now,  I  do  not  think  that  we  can  very  well 
keep  the  estate  out  of  the  hands  of  the 
executrix  if  she  chooses  to  employ  another 
agent,  but  I  think  it  right  to  intimate  to 
^ou  that  of  course  my  personal  guarantee 
in  the  circumstances  is-  inept,  and  such 
being  the  case  your  position  as  cautioners 
is  such  that  I  think  you  ought  to  with- 
draw your  bond  of  caution,  and  should 
intimate  this,  on  receipt  of  my  letter,  to 
the  SherifP-Clerk,  because  I  have  reason 
to  suspect  that  if  the  son  who  is  demand- 
ing the  whole  estate  gets  hold  of  it,  the 
other  beneficiaries  will  never  receive  the 
share  they  are  entitled  to,  and  I  am  aware 
that  the  others  interested  are  likely  to 
take  steps  to  compel  a  settlement  of  their 
claims.  Meantime  you  must  proceed  to 
protect  yourself. — Yours  faithfully, 

"Alexander  Hannah." 

This  letter  was  lodged  by  the  defenders 
in    the    process   of    the    action    of   count, 
reckoning,  and  payment,  already  referred' 
to,  and  in  this  manner  came  to'  the  know- 
ledge of  the  pursuer. 

'file  pursuer  further  averred  (Cond.  6) — 
"  The  following  statements  contained  in  the 
said  letter  of  18th  February  1905,  viz., 
"This  son  is  demanding  payment  of  the 
whole  estate.  ...  I  have  reason  to  suspect 
that  if  the  son  who  is  demanding  the  whole 
estate  gets  hold  of  it  the  other  beneficiaries 
will  never  receive  the  share  they  are  en- 
titled to,'  were  made  by  the  defender  of 
and  concerning  the  pursuer  to  the  said  As- 
surance Corporation  and  to  the  officials 
thereof.  The  statements  are  false  and 
slanderous,  and  were  made  maliciously  and 
without  probable  cause,  and  by  making 
these  false,  malicious,  and  libellous  state- 
ments to  said  Assurance  Corporation,  and 
to  the  officials  thereof,  defender  meant 
thereby  that  pursuer  was  a  dishonest  per- 
son who  was  not  to  be  trusted,  and  that  he 
would  fraudulently  misappropriate  money 
that  did  not  legally  belong  to  himself,  and 
that  he  would  illegally  withhold  money 
belonging  to  other  persons  if  any  money 
were  placed  in  his  hands,  and  would  cheat 
and  defraud  the  other  beneficiaries  entitled 
to  a  share  of  his  said  late  brother's  estate. 
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(Cond.  8)  .  .  .  Defender  by  so  writing 
meant  to  falsely,  maliciously,  and  slander- 
ously charge  the  pui'suer  as  a  dishonest 
person  who  was  not  to  be  trusted  with 
money,  and  that  pursuer  wanted  to  secure 
the  possession  of  the  funds  of  the  execu- 
try  estate  of  his  said  late  brother,  and 
to  fi-audulently  apply  them  to  his  own  pur- 
poses, and  defraud  and  cheat  the  other 
beneHciaries  of  their  legal  shares,  without 
the  knowledge  of  the  executrix,  who  had 
the  legal  control  of  said  funds,  and  by  said 
letters  defender  urged  said  corporation  '  to 
protect'  themselves  against  pursuer  inconse- 
quence  of  the  character  given  him  by  defen- 
der." [The  following  averments  were  added 
by  way  of  amendment  with  the  leave  of  the 
Sheriff,  Christopher  N.  Johnston—]  "The 
defender  in  writing  said  letter  was  not  act- 
ing in  the  discharge  of  any  right  or  duty 
incumbent  on  him, hut  he  maliciously  wrote 
said  letters  with  the  object  of  preventing  ' 
the  executrix  obtaining  the  executry  funds 
and  papers,  delivery  or  which  she  had  law- 
fully demanded  through  another  law-agent, 
and  defender  recklessly  slandered  the  pur- 
suer in  the  manner  libelled  in  a  malicious 
attempt  toinduce  the  said  Assurance Coi-por- 
ation,  whose  guarantee  premium  had  been 
paid  by  the  executrix,  to  withdraw,  if 
possible,  their  bond  of  caution,  and  thereby 
hinder  and  obstruct  the  executrix  in  the 
proper  administration  of  the  estate,  and  to 
prevent  his  own  discontinuance  as  law- 
agent,  and  also  prevent  or  delay  the  exe- 
cutrv  funds  being  taken  out  of  his  own 
hanns,  or  out  of  the  hands  of  the  said 
Charles  Munro  with  whom  he  was  associ- 
ated in  business." 

The  pursuer  pleaded,  irUer  alia — "(2)  The 
statements  complained  of  by  the  pursuer 
being  false  and  calumnious,  he  is  entitled 
to  solatium  for  the  slanderous  imputations 
thereby  made  by  the  defender  in  i>egard  to 
him.  (3)  The  said  written  words  com- 
'plained  of  by  the  pursuer  having  been 
uttered  in  regard  to  him  by  the  defender, 
and  intended  and  understood  to  bear  the 
actionable  meaning  put  upon  them  by  pur- 
suer in  the  condescendence,  he  is  entitled 
to  reparation  from  the  defender.  (6)  The 
defender  not  having  been  privileged  in 
making  said  false  and  slanderous  state- 
ments regarding  the  pursuer,  but  having 
made  the  same  maliciously,  decree  should 
begi-anted  as  craved." 

iSie  defender  pleaded,  inter  alia — "(1) 
The  pursuer's  statements  being  irrelevant, 
the  action  ought  to  be  dismissed.  (2)  The 
statements  complained  of  not  being  in 
themselves  slanderous,  and  not  being  cap- 
able of  tearing  the  construction  attempted 
to  be  put  upon  them  by  the  pursuer,  the 
defender  ought  to  be  assoilzied.  (3)  The 
statements  complained  of  being  privileged, 
the  defender  ought  to  be  assoilzied." 

The  Sherifl-Siibstitute  (Sym)  on  19th  June 
1S05  pronounced  an  interlocutor  sustain- 
ing the  first  plea-in-law  for  the  defender 
and  dismissing  the  action. 

The  pureuer  appealed  to  the  Sheriff,  who 
on  28th  July  190d  pronounced  an  interlocu- 
tor allowing  the  pursuer  to  amend  his 
record  in  the  manner  indicated  in  the  aver- 


ments quoted  from  Cond.  8,  and  allowing 
parties  a  proof  before  answer. 

The  pursuer  appealed  to  the  Court  of 
Session,  and  proposed  the  following  issue 
for  the  trial  of  the  cause  by  jury  — "  Whether 
on  or  about  18th  February  1905  the  defender 
wrote  and  despatched  the  letter  printed 
in  the  schedule  annexed;  whether  the  state- 
ments in  said  letter  are  of  and  concerning 
the  pursuer,  and  falsely  and  calumniously 
represent  that  the  pursuer  would  dishon- 
estly appropriate  money  that  did  not  belong 
to  him,  to  the  pursuer's  loss,  injury,  and 
damage." 

The  defender  opposed  the  g^rauting  of  the 
issue,  and  argued— 11)  The  letter  would  not 
bear  the  proposed  innuendo,  as  it  did  not 
necessarily,  or  even  naturally,  suggest  a 
charge  of  dishonest  appropriation.  (2)  In 
any  case  the  letter  was  pnvllegred,  written 
as  it  was  by  one  co-guarantor  to  another 
upon  a  matter  in  which  they  were  jointly 
interested,  and  in  circumstances  conferring 
a  duty— or  at  anyrate  a  right  or  interest- 
on  the  one  side  to  make  and  an  interest  on 
the  other  to  i-eceive  the  communication— 
Odgers  on  Libel  and  Slander  2M;  M'DougaU 
V.  Claridge,  1808, 1  Campbell  287 ;  Hunt  v. 
Great  Northern  BaUway  Co.  (1881).  2  Q.B. 
188,  at  102 ;  Macdonald  v.  M'CoU,  July  18, 
1001,  3  F.  1082,  38  S.L.R.  781 ;  Farquhar  v, 
Neish,  March  19,  1890,  17  B.  716,  27  S.L.R. 
&i9;  Innea  v.  Adamaon,  October  25,  1889, 17 
B.  11,  27  S.L.R.  26.  (3)  The  letter  being 
privileged,  and  malice  having  to  go  into 
the  issue,  there  must  be  on  record  a  rele- 
vant avermeutof  "facts  and  circumstances 
inferring  malice."  There  was  none — Far- 
quhar,  Tnnes,  and  Stevenson  v.  Wilson, 
January  16, 1903,  5  F.  300,  40  S.L.R.  286. 

Argued  for  the  pursuer  and  appellant — 
(I)  The  statements  complained  of  coidd 
reasonably  bear  the  proposed  innuendo; 
that  was  sufficient.  (2)  The  occasion  was 
not  privileged,  or  if  privileged  the  defender 
exceeded  his  privilege,  he  being  only  en- 
titled to  inform  the  company  that  he  had 
ceased  to  act  as  agent.  In  an}^  case  the 
question  of  privilege  was  for  the  judge  who 
might  try  tne  case.  (3)  Condescendence  8 
contained  a  sufficient  averment  of  "facts 
and  circumstances"  if  such  an  averment 
were  necessary— Buc/wiTvan  v.  Corporation 
of  Glasgow,  July  19,  1905,  42  S.L.B.  801. 

Lord  Ktli^cht— I  understand  that  yonr 
Lordships  are  of  opinion  that  the  innuendo 

fut  into  the  first  issue  is  not  inadmissible, 
am  of  the  same  opinion. 

With  regard  to  tne  question  of  privilem, 
although  the  question  is  narrow,  I  think, 
and  I  gather  your  Lordships  agree,  that 
on  the  pursuer  s  statement  of  facts  a  case 
of  privilege  is  sufiBciently  disclosed.  Malice 
must  therefore  go  into  tne  issue. 

It  was  suggested  in  argument  that  so 
facts  and  circumstances  inferring  or  sug- 
gesting malice  are  here  averred.  Assum- 
ing ttiat  the  rule  which  requires  the  aver- 
ment of  such  facts  and  circumstances  ia 
applicable  to  a  case  of  this  kind,  it  appears 
to  us  that  the  statement  in  the  amendment 
made  by  t^e  pursuer  obviates  any  objec- 
tion on  this  point. 
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The  result  is  that  we  approve  of  (he  first 
issue,  malice  being  inserted,  and  disallow 
the  second  issue. 

Lord  Stormonth  Daklino  and  Lord 
Low  concurred. 

The  Lord  Justicb-Ci-erk  was  absent. 

The  Ckiurt  allowed  the  issue. 

Counsel  for  the  Pursuer  and  Appellant — 
G.  Watt,  K.C.— A.  M.  Anderson.  Agent- 
Alexander  Ramsay,  S.S.G. 

Counsel  for  the  Respondent— The  Dean 
of  Faculty  (Campbell,  K.C.)— Maemillaii. 
^^^ents— Menzies,  Bruce  Low,  &  Thomson, 


friday,' November  17. 

FIRST      DIVISION. 

[Lord  Dundas,  Ordinary. 
M'GREGOR  V.  M'LAUGHLIN. 

Reparation — Decree  in  AbaeTice— Service  of 
Wrong  Summons— Begviar  Return  of 
Citation  —  Damagea  for  Decree  being 
Taken  in  Absence  when  Svjnvnu/na  had  in 
fact  not  been  Served — Malice — Relevancy. 
In  an  action  in  the  Sheriff  Court  at 
the  instance  of  A  against  B  for  pay- 
ment of  an  accoant,  the  sheriff  officer 
instructed  to  serve  the  summons  inad- 
vertently served  a  wrong  summons  on 
the  defender  (the  summons  actually 
served  by  huoa  being  one  at  the  instance 
of  C  against  D),  but  returned  a  regular 
execution  of  citation.  A  took  decree 
in  absence  against  B,  and  having  ex- 
tracted the  decree,  was  proceeding  to 
do  diligence  when  the  decree  was  set 
aside.  Thereafter  B  raised  an  action 
of  damages  against  A  for  wrongfully 
taking  the  decree  in  absence  against 
him,  averring  that  the  decree  had  been 
published  in  the  "Black  Lists,"  and  that 
he  had  suffered  thereby.  B  did  not  aver 
that  A  had  acted  maiiciously  or  that 
the  naistake  had  been  caused  otherwise 
than  by  inadvertence  on  the  part  of 
the  sheriff  ofQcer. 

Held  (rev.  judgment  of  Lord  Ordinary 
(Dundas))  that  as  there  was  no  aver- 
ment of  malice  on  record,  the  pursuer's 
statement  disclosed  no  issuable  matter, 
and  action  dismissed  as  irrelevant. 
On  30th  January  1906  Edward  M'Laughlin, 
batter  and  egg  merchant,  Glasgow,  raised 
an  action  against  William  M'Gregor,  grocer 
there,  in  the  Small  Debt  Court  at  Glasgow 
for  paynaent  of   the  sum  of  £3,   19s.   4d., 
being  the  amount  of  an  account  incurred 
in  Novennber  and  December  1904,  and  on 
the     same      date      Instructed     Alexander 
M'Laren,   a  sheriff  oiBcer  in  Glasgow,  to 
serve    the    summons.      The   execution    of 
citation    returned     by    M'Lu^n    was    as 
follows: — "Upon  the  80th  day  of  January 
1906   years   I  duly   summoned  the  within 


designed  Mr  W.  M'Gregor,  defender,  to 
appear  and  answer  before  the  Sheriff  in 
the  matter,  and  at  the  time  and  place,  and 
under  the  certification  within  set  forth. 
This  I  did  by  delivering  a  full  copy  of  the 
>Yithin  summons  or  complaint  with  a  cita- 
tion thereto  annexed  and  copy  account  for 
the  said  defender  in  his  hands  personally 
within  bis  premises  at  6  Steel  Street,  Glas- 
gow.   Alex.  M'Laren,  Sheriff  Officer." 

M'Gregor  now  raised  an  action  of  dam- 
ages agamst  M'Laughlin.  He  averred  that 
uo  copy  of  the  summons  was  ever  served 
upon  niin;  that  on  30th  January  there  was 
sei-ved  upon  him  by  the  said  sheiiff 
officer  a  small  debt  summons  at  the  in- 
stance of  Alexander  Cameron,  tailor  and 
clothier,  90  Jamicaon  Street,  Glasgow, 
against  Thomas  M'Cartney,  boilermScer, 
30  Ralecut  Street,  Glasgow ;  that  on  Bth 
February  1906  the  defender  took  decree  in 
absence  against  him  in  said  action  for  £S, 
198.  4d.,  with  48.  4d.  of  expenses;  that  on 
16th  February  he  (the  pursuer)  was  charged 
by  the  said  Alexander  M'Laren,  sheiiff 
officer,  to  pay  the  said  sums  within  ten 
free  days  from  said  date  under  pain  of 
poinding  and  sale  and  imprisonment,  if 
the  same  be  competent;  that  the  said 
charge  was  the  first  notice  the  pursuer  had 
that  there  were  proceedings  in  Court 
against  him  ;  and  that  the  said  charge,  pro- 
ceeding as  it  did  upon  an  illegal  deci-ee, 
was  wrongous  and  illegal. 

In  answer  the  defender  admitted  that 
the  execution  of  citation  was  in  the  terms 
quoted;  that  he  had  taken  decree  in  ab- 
sence against  the  pursuer,  and  that  the 
pursuer  had  been  charged  to  pay  the  said 
sum.  He  further  averred  as  follows :—"  Ex- 
plained that  the  defender  had  no  know- 
ledge of  the  actings  of  the  said  sheriff 
officer  in  I'egard  to  the  service  of  said 
small  debt  summons,  except  what  ap- 
peared on  the  face  of  the  execution  of  cita- 
tion here  quoted  by  the  pursuer.  The  said 
execution  is  in  all  respects  in  regrular  and 
proper  form,  and  the  defender  was,  in 
these  circumstances,  within  his  right  in 
taking  decree  in  absence  against  the  pur- 
suer on  _6th  February  1905.  If  any  mis- 
take or  irregularity  occurred  in  regard  to 
the  service  of  the  summons,  such  mistake 
or  irregularity  did  not  appear  on  the  fa<:e 
of  said  execution  of  citation,  and  the  defen- 
der had  no  knowledge  thereof  and  no  re- 
sponsibility therefor.  It  was  solely  the  act 
of  the  said  sheriff  officer,  who  was  acting 
in  the  performance  of  his  official  duty  as 
an  officer  of  court,  and  for  whose  actings 
in  such  official  capacity  the  defender  is  not 
responsible." 

The  pursuer  further  averred— "(Cond.  4) 
On  said  charge  being  given  the  pursuer 
applied  for  and  obtained  a  warrant  sisting 
execution  in  terms  of  section  15  of  the 
Small  Debt  Act  of  1837.  The  case  was  re- 
heard on  6th  March  1905,  when  the  Sheriff- 
Substitute  dismissed  the  action  on  the 
ground  that  it  had  not  been  served  on  the 
pursuer  and  awarded  him  6s.  of  expenses. 
(Cond.  5)  The  said  decree  in  absence  taken 
by  defender  was  published  in  Stubb's 
Oazette    and    other    similar    puUications 
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which  are  popularly  known  as  *  Black 
Lists.'  These  publications  contain  records 
of  bankruptcies,  trust-deeds,  cessios,  and 
decrees  taken  in  absence.  The  publication 
of  a  tradesman's  name  in  said  journals  is 
highly  Injurious  to  him,  and  the  pursuer's 
credit  and  trade  reputation  have  been 
seriously  prejudiced  by  the  fact  that  his 
name  appeared  in  said  publications.  (Cond. 
6)  For  said  publication  and  consequent  in- 
jury the  defender  is  responsible.  Had  said 
summons  been  served  upon  pursuer  he 
would  have  paid  said  debt.  By  the  defen- 
der's failure  to  have  said  summons  served 
upon  pursuer  there  was  no  process  in  said 
small  debt  action,  and  the  proceedings 
therein  were  fundamentally  null.  The 
said  decree  in  absence  was  thus  obtained 
wrongously  and  illegally.  For  the  injury 
caused  to  pursuer  by  said  publication  in 
said  trade  journals  he  is  entitled  to  repara- 
tion." 

In  answer  the  defender  stated — "  (Ans.  6) 
Denied.  The  pursuer  has  sustained  no 
injury  whatever  by  the  proceedings  com- 
plained of.  Before  raising  the  said  action 
against  the  pursuer  the  defender  repeatedly 
endeavoured  to  recover  the  said  account  of 
S3,  19s.  4d.  without  resorting  to  legal  pro- 
ceedings. The  pursuer,  on  three  diflferent 
occasions  when  requested  for  payment, 
asked  for  delay  in  the  hope  that  ne  might 
be  able  to  borrow  some  money  from  liis 
brother.  On  the  last  of  the  said  occasions 
the  pursuer  stated  he  had  been  unable  to 
borrow  the  money  from  his  brother,  and 
that  the  defender  could  now  do  as  he 
liked.  Further,  immediately  the  decree  in 
absence  was  recalled  a  fresh  summons  for 
the  said  account  of  £3,  19s.  4d.  was  served, 
and  although  no  excei)tion  was  taken  to 
the  manner  of  service  in  this  instance,  no 
defence  was  put  forward.  The  pursuer,  or 
someone  on  nis  behalf,  appeared  in  Court 
and  consented  to  decree.  The  amoxint  in 
the  said  decree  is  not  yet  paid." 

The  pursuer  pleaded,  inter  alia — "  (1)  The 
defender  having  wrongously  taken  decree 
in  absence  against'  pursuer,  and  he  having 
suffered  damage  through  the  publication  of 
said  decree  in  absence  as  condescended  on, 
the  defender  is  liable  to  the  pursuer  in 
reparation." 

The  defender  pleaded,  inter  cdia—"  (1)  No 
relevant  case." 

The  issues  proposed  by  the  pursuer  were 
as  follows :— "  (1)  Whether  on  or  about  Bth 
February  1905  tne  defender  wrougfuUjr  took 
decree  in  absence  against  the  pursuer  in  the 
Small  Debt  Court,  Glasgow,  to  the  pursuer's 
loss,  injury,  and  damage  ?  (2)  Whether  on 
or  about  February  16tn,  1905,  the  pursuer 
was  wrongfully  charged  at  the  instance  of 
the  defender  to  pay  the  sums  of  £3,  19s.  4d. 
and  4s.  4d.  of  expenses,  to  the  pursuer's  loss, 
injury,  and  damage  ?  Damages  laid  at 
£500  sterling." 

On  6th  June  1905  the  Lord  Ordinary 
(DCNDAS)  pronounced  this  interlocutor:— 
"Disallows  the  second  of  said  issues; 
approves  of  the  first  of  said  issues ;  appoints 
the  same  to  be  the  issue  for  the  trial  of 
the  cause." 

Opinion..— "  This  action  appears  to  me 


to  be  of  a  very  paltry  and  unsubstantial 
character.  The  defender's  counsel  urged 
that  it  ought  to  be  dismissed  de  piano  as 
irrelevant.  I  agree  with  him  to  this  extent, 
that  I  consider  that  the  second  issue  pro- 

Fosed  by  the  pursuer  should  be  disallowed, 
find  no  relevant  averment  in  support  of 
it,  because  it  is  not  alleged  upon  record 
that  any  damage  resulted  to  the  pursuer 
in  consequence  of  the  charge  set  forth  in 
Cond.  3,  nor  (in  spite  of  the  challenge 
thrown  out  in  the  aefender's  answer)  that 
the  charge  proceeded  upon  instructions 
given  by  the  defender.  But,  as  regards 
the  first  of  the  proposed  issues,  I  am  not 
prepared  to  hold  that  the  pursuer's  aver- 
ments are  so  clearly  irrelevant  as  to  justify 
me  in  throwing  out  the  action  at  this  stage, 
and  the  cases  referred  to  by  the  defender 
do  not,  in  my  jiidgment,  warrant  me  in 
arriving  at  that  result.  I  shall  therefore 
allow  the  first,  and  disallow  the  second,  of 
the  issues  proposed." 

The  defender  reclaimed,  and  argued— Tliis 
was  a  case  where  malice  and  want  of  prob- 
able cause  ought  to  be  put  in  issue.  It  was 
neither  in  issue  nor  on  record,  and  the  case 
was  therefore  irrelevant — Davies  &  Com- 
pany v.  Brovjn  &  iMell,  JuneS,  1867, 5Macph. 
842,  4  S.L.R.  58 ;  Khind  v.  Kemp  &  Cotn- 
pony,  December  13, 1898, 21  R.  276,  SI  S.L.a 
223.  The  pursuer  had  not  averred  that  the 
defender  had  acted  in  knowledge  of  the 
facts  aveiTed,  nor  was  it  alleged  that  the 
defender  had  acted  maliciously.  The  de- 
fender had  done  all  be  could  be  ex- 
pected to  do.  He  had  acted  on  a  regu- 
larly returned  citation  made  by  an  official 
of  court,  and  that  was  sufficient  to  excuse 
him.  This  was  not  a  case  falling  within 
the  category  of  Beattie  v.  M'Lellan,  June 
29,  1846,  8  D.  030,  which  was  a  case  as 
to  the  proper  use  of  diligence.  The  cases 
of  M'Robbie  v.  M'Lellan's  Tnuttees,  Jan- 
uary 31,  1801,  18  R.  470,  28  S.L.R.  322; 
and  Gibson  &  Company  v.  Anderson  & 
Company.  February  23,  1807,  24  R.  556,  34 
S.L.R.  435,  were  cases  of  breach  of  agree- 
ment. The  appropriate  remedy  for  the 
mistake  which  had  happened  here  was  that 
provided  by  the  Small  Debt  Act — viz.,  a 
rehearing  and  recall  of  decree  "Tbat  bad 
been  done.  In  order  to  support  this  action 
very  pointed  averments  oi  malice  would 
have  been  necessary.  In  the  cases  of 
Rhind  v.  Kemp  and  Davies  v.  Brown  and 
Lyell,  cit.  sup.,  malice  was  put  in  the  issue. 
In  the  case  oi  Ormiston  v.  Redpath,  Brown, 
&  Company,  February  24,  1886,  4  Macph. 
488, 1  S.L.R.  183,  no  issue  at  all  was  allowed. 

Argued  for  respondent — The  Lord  Ordi- 
nary was  right.  "The  decree  here  was  wrong- 
fully taken,  and  damages  had  been  sus- 
tained, for  the  publication  in  the  "  Black 
List"  was  the  consequence  of  the  decree 
— Gibson  &  Company  v.  Anderson  «t 
Company,  cit.  sup.  yVhe  Lord  Pbbbi- 
DENT  referred  to  the  case  of  Wotthddter 
V.  Northern  Agricultural  Company,  De- 
cember 20,  1^  1  Macph.  2L1.1  Tlie 
whole  proceedings  were  bad,  so  that  it 
was  unnecessary  to  aver  malice  ota  re- 
cord or  to  put  it  in  the  issue.    The  issue 

Digitized  by  V^OOQIC 


Nov.  17,  1905.  J 


The  Scottish  Law  ReporUr.—  Vol.  XLIIl. 


79 


allowed  in  CMhavn  t.  Anderiton,  cit.  *up., 
was  right.  The  raesent  case  was  within 
the  authority  of  Beattie  v.  M'Lellan,  cit. 
tup.  The  case  of  Ormiston  v.  Redpath, 
Brown,  &  Company,  cit.  swp.,  was  not  in 
point,  for  in  this  case  there  wtis  no  proper 
process.  To  taJce  decree  without  citation 
was  a  leffal  wrong  for  which  the  defender 
was  liable.  In  these  circumstances  the 
onus  of  proving  malice  oug^t  not  to  be  put 
on  the  pursuer — Graham  Stewart  on  Dili- 
gence, Tol,  notes  1  and  2. 

At  advising — 

Lord  Prksident— This  is  a  reclaiming 
note  against  an  interlocutor  of  Lord 
Dundas,  in  which  he  has  disallowed  the 
second  issue  asked  for  by  the  pursuer, 
but  has  approved  the  first.  The  circum- 
stances ivhich  have  given  rise  to  the  action 
are  these.  The  pursuer,  who  is  a  grocer, 
seems  to  have  owed  the  sum  of  £3,  IBs.  4d. 
to  the  defender,  who  is  a  w  holesale  butter 
and  egg  merchant.  He  failed  to  pay  the 
account,  and  an  action  was  raised  against 
him  in  the  Small  Debt  Court.  The  sum- 
mons in  this  action  was  taken  round  by  a 
sheriff  officer,  who  on  that  day  had  a  good 
many  snaall  debt  summonses  to  serve,  and 
it  appears  that  he  served  the  wrong_  sum- 
mons on  the  i>ursuer — the  defender  in  the 
small  debt  action — giving  him,  in  point  of 
fact,  a  summons  intended  for  someone  else. 
It  is  said — but  it  is  only  a  matter  of  aver- 
ment and  is  not  admitted — that  within  two 
hours  the  sheriff  officer  found  out  his  mis- 
take, and  returned  and  served  the  right 
summons  upon  the  pursuer.  But  however 
that  may  be,  there  is  no  doubt  that  he  re- 
turned an  execution  of  citation,  and  on  that 
retutn  of  execution  decree  was  taken  in  the 
undefended  roll.  The  pursuer  —  the  de- 
fender in  the  small  deot  action  —  then 
applied  for  a  rehearing,  producing  the 
summons  which  was  really  intended  for 
someone  else,  and  telling  the  Sheriff  that 
that  was  the  summons  which  had  been 
served  upon  him  and  in  respect  of  which 
the  execution  of  citation  had  been  g^ven  ; 
and  the  Sheriff  there  and  then  recalled 
the  small  debt  decree  and  found  him  en- 
titled to  a  small  sum  of  expenses.  Per- 
haps I  should  say  that  the  defender  states 
—though  it  is  only  a  matter  of  averment 
—that  another  action  for  the  same  debt 
was  at  once  raised  against  the  pursuer,  in 
which  decree  was  obtained,  but  that  the 
debt  has  not  yet  been  paid. 

In  these  circumstances  this  action  has 
been  raised  against  the  pursuer  in  the 
small  debt  summons,  and  £600  are  asked 
for  as  damages  against  him  in  respect  of 
the  decree  in  absence  which  was  wrong- 
Ailly  taken  as  shown  by  the  fact  that  the 
Sheriff  recalled  the  decree,  and  for  the 
charge  that  followed  thereon.  Nothing 
followed  on  the  charge,  for  the  decree  was 
got  out  of  the  way  by  being  recalled ;  and 
therefore  I  think  the  Lora  Ordinary  was 
quite  right  in  disallowing  the  issue  in  re- 
spect of  the  charge,  as  no  damage  is  averred 
to  have  resulted  from  it. 

But  the  Ix>rd  Ordinary  has  allowed  an 
issae  on  the  taking  of  the  decree  in  the 


undefended  roll,  the  issue  being  in  these 
terms,  whether  "  the  defender  wrongfully 
took  decree  in  absence  against  the  pursuer 
in  the  Small  Debt  Court,  Glasgow,  to  the 
pursuer's  loss,  injury,  and  damage."  I 
should  point  out  that  damage  is  relevantly 
averred  with  regard  to  this,  for  the  pursuer 
says  that  the  undefended  roll  in  which  his 
name  appeared  was  printed  in  certain  publi- 
cations that  publish  these  things,  ana  that 
his  credit  has  consequently  suifei-ed.  I 
am  of  opinion  that  the  issue  that  has  been 
allowed  here  is  not,  in  the  circumstances 
of  this  case,  the  right  one. 

There  have  been  many  cases  dealing  with 
this  matter,  and  there  is  a  well-recognised 
distinction  between  issues  allowed  for  mis- 
use of  the  forms  of  process  and  those  allowed 
for  misuse  of  diligence.  Everyone  is  per- 
fectly en  titled  to  have  recourse  to  the  forms 
of  process,  and  the  mere  fact  that  in  the 
end  his  action  turns  out  to  be  wrong  will 
not  subject  him  to  a  claim  for  damages 
without  the  averment  of  something  uir- 
ther.  Everyone  is  entitled  to  have  what 
the  forms  of  process  will  g^ve  him,  and  if 
he  obtains  a  decree  which  is  eventually  held 
to  have  been  a  wrong  decree — as  happens 
in  every  instance  of  the  reversal  of  a  Snerifl 
on  appeal,  or  of  a  Lord  Ordinary  on  a  re- 
claiming note — that  alone  will  not  ^ve  rise 
to  an  action  for  damages.  But  it  is  other- 
wise with  diligence,  and  if  it  be  shown  that 
diligence  has  been  wronglyused,  that  alone 
willamount  to  a  legal  wrong.  When  I  say 
wrongly  used,  that  gives  rise  to  a  further 
distinction  which  does  not  exist  in  the 
case  now  before  us,  but  which  was  clearly 
pointed  out  by  Lord  Justice-Clerk  Inglis  in 
the  case  of  Wolthekker  (1  Macph.  211),  where 
he  showed  the  distinction  between  diligence 
that  follows  in  the  ordinary  course  01  pro- 
cess— such  as  arrestments  on  the  depend- 
ence —  and  diligence  that  can  only  be 
obtained  on  ex  parte  application  and  on 
the  strength  of  ex  parte  statement — such 
as  interim  interdicts  or  meditatione  fuga 
wan-ants.  In  the  latter  case  the  mere 
want  of  success  will  show  that  the  use 
of  the  diligence  was  wrongous,  for  it  was 
employed  periculo  petentis,  and  was  based 
on  the  truth  of  ex  parte  statement.  But 
in  the  former  case  it  is  otherwise,  though 
even  there,  if  there  is  some  flaw  in  the 
steps  of  process,  and  if,  in  spite  of  it,  dili- 
gence is  persisted  in,  it  may  amount  to  a 
wrongous  use  of  it  and  give  rise  to  an 
action  for  damages.  But  the  unsuccessful 
use  of  diligence  in  the  ordinary  course  of 

Process  is  not  necessarily  a  wrong  on  which 
amages  will  foUow. 

I  have  stated  shortly  the  results  of  the 
decided  cases  on  these  matters,  as  I  do  not 
want  to  go  through  them  at  length,  but  I 
have  examined  them  myself,  and  I  think 
they  follow  the  lines  I  have  just  laid  down. 
So  here  the  taking  of  decree  in  absence 
clearly  falls  within  what  I  have  called  the 
misiise  of  the  forms  of  process.  I  find  that 
Davies  v.  Brown  &  Lyell  (5  Macph.  842)  is 
an  illustration  of  an  action  for  damages  for 
taking  decree  in  the  undefended  i-oll,  and 
in  that  case  an  issue  was  only  allowed  on 
an  insertion  of  malice.    So,  too,  in  the  case 
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of  Rhvnd  V.  Kem/p  (21  R  276).  Now  these 
cases  seem  to  me  in  point,  for  tliey  are  in 
the  same  category  with  this  case.  The 
only  distinction  is  that  in  these  cases  the 
wrong  consisted  in  decree  being  talcen  after 
the  debt  had  been  paid.  But  that  is  a  dis- 
tinction without  a  difference,  for  here  the 
wrong  alleged  is  that  the  pursuer  was  put 
in  the  undefended  roll  without  any  warrant 
for  it,  the  execution  of  citation  on  which 
the  decree  was  taken  being  in  reality  no 
execution  at  all.  It  can  make  no  real 
difference  whether  the  decree  taken  was 
unwarrantable  on  account  of  the  debt  being 
paid  or  on  account  of  the  defender  not  being 
dulv  cited. 

The  distinction  between  this  class  of  case 
and  those  that  arise  through  the  wrongous 
tise  of  diligence  was  shown  to  be  quite  in 
the  mind  of  Lord  President  Inglis,  than 
whom  there  can  be  no  higher  authority, 
in  the  case  of  MacBobbie  (18  R.  470).  That 
case  was  an  instance  of  the  wrongous  use 
of  diligence,  but  still  the  observations  of 
the  Lord  President  show  that  he  had  this 
class  of  case  also  clearly  in  view.  Mac- 
Robbie'a  case  was  a  claim  for  damages 
that  arose  out  of  an  action  for  maiUs 
and  diities,  in  which  there  were  conclu- 
sions for  expenses  only  in  the  event  of  the 
defenders  appearing  and  offering  opposi- 
tion. Appearance  was  entered  for  the  pro- 
prietor ot  the  subjects,  but  only  for  the 
purpose  of  watching  the  case  in  his  own 
interests,  and  no  further  step  in  the  pro- 
ceedings was  taken  by  him.  In  spite  of 
that,  however,  the  pursuer's  agent  took 
decree  for  expenses  against  the  proprietor, 
charged  hira  in  the  extract  decree,  and 
threatened  proceeding  for  cessio.  Damages 
were  sought  for  these  wrongous  actings, 
but  your  Lordships  will  observe  that  in 
that  case  diligence  had  actually  been  pro- 
ceeded with.  Lord  President  Inglis,  after 
pointing  out  the  circumstances  under 
which  ihe  decree  for  expenses  had  been 
taken,  says  —  "There  cannot  be  a  doubt 
that  that  was  a  very  wrongful  and  im- 
proper proceeding,  because  the  pursuer's 
ag^nt  had  asked  for  something  which  was 
beyond  the  prayer  of  the  petition,  and 
which  the  present  pursuer  had  no  reason 
to  apprehend  would  be  asked  for.  The 
prayer  of  the  petition,  so  far  as  regarded 
expenses,  was  only  directed  against  those 
who  might  appear  and  offer  opposition, 
which  MacRobbie  had  not  done,  and  accor- 
dingly a  wrongful  act  was  committed  by 
the  defender  Carrick  as  agent  for  Peter 
M'Lellan's  trustees."  I  pause  to  point  out 
that  that  is  absolutely  vn  pari  caau  with 
the  present  case.  There  was  no  foundation 
for  that  decree  because  it  was  ultra 
petita,  as  here  there  was  no  foundation 
for  the  decree  because  there  had  been  no 
valid  execution  of  citation.  The  Lord 
President  proceeds -—"  But  this  action  is 
not  brought  to  recover  damages  for  that 
wrong,  for  which  indeed  no  action  would 
lie,  but  for  the  wron^ul  use  of  diligence." 
Now  that  is  entirely  in  point,  for  when  he 
says  no  action  would  lie  he  means  on  the 
bare  statement  of  this  kind  of  wrong^ful 
act,  though  an  action  might  lie  if  there 


were  averments  from  which  malice  conld 
be  inferred. 

I  therefore  think  that  the  issue  appro- 
priate for  the  trial  of  this  class  of  case  is 
not  the  one  that  has  been  allowed  here, 
but  is  an  issue  containing  an  insertion  of 
malice.  But  malice  cannot  be  put  in  issne 
unless  there  are  averments  of  malice  on 
record,  and  there  are  no  such  averments 
here,  and  indeed  the  facts  set  forth  negative 
the  idea  of  malice  altogether.  I  therefore 
think  that,  for  the  reasons  which  the  Lord 
Ordinary  has  given,  the  second  issue  should 
be  disallowed,  and,  for  the  reasons  which 
I  have  just  stated,  the  first  issue  should  be 
disallowed  also,  and  the  action  dismissed. 

Lord  Adah  was  absent. 

Lord  M'Labkn — It  is  a  principle  of  our 

constitutional  law  that  the  courts  are  open 
to  all  His  Majesty's  subjects  without  re- 
striction, and  it  is  a  consequence  of  that 
principle  that  no  person  who  prosecutes  a 
suit  shall  be  liable  in  damages  for  the  con- 
sequences of  an  innocent  or  inadvertent 
mistake. 

In  applying  that  principle  there  is  no  dis- 
tinction that  I  can  see  between  a  decision 
in  absence  and  a  decision  obtained  where 
all  parties  are  present  in  court,  and  I  wish 
to  say  emphatically  that  the  defender  in  a 
proceeding  in  absence  is  just  as  much  under 
the  protection  of  the  judge  as  he  would  be 
if  he  were  present,  for  if  a  decree  is  wrongly 
taken  against  him  in  his  absence  he  can 
always  be  reponed. 

In  this  case  the  mistake  was  that  the 
sheriff  officer  served  a  wrong  paper  on  the 
present  pursuer.  That  was  an  innocent 
mistake  so  far  as  the  defender  was  con- 
cerned, and  f.-ills  within  the  principle  that 
parties  are  not  to  be  held  liable  for  the  con- 
sequences of  errors  committed  in  the  course 
of  legal  proceedings. 

Of  course  if  the  failure  to  serve  the  writ 
were  the  result  of  malevolent  intention,  or 
of  design  to  impose  upon  the  Court,  it  would 
be  a  different  matter,  but  there  is  no  such 
case  here. 

I  agree  with  your  Lordship  in  holding 
that  thei-e  is  a  clear  distinction  between 
proceedings  in  court  and  proceedings  out 
of  court  for  the  purpose  of  enforcing 
decrees.  When  we  come  to  the  stage  of 
execution  the  functions  of  the  judge  are  at 
an  end,  and  the  litigant  must  be  answerable 
for  the  consequences  of  proceedings  taJcen 
under  his  instructions.  'The  case  also  stands 
clear  of  the  rule  that  a  party  obtaining  in- 
terim interdict  on  statements  of  fact  which 
are  afterwards  found  to  be  untrue  is  answer- 
able for  his  representations.  The  present 
claim  is  not  founded  on  representations  but 
on  negligence,  and  I  agp-ee  that  no  issne 
ought  to  be  granted,  because  the  facts  as 
stated  by  the  pursuer  exclude  the  supposi- 
tion of  malice  or  malevolent  intention. 

LordKinneab — I  am  of  the  same  opinion. 
I  think  the  cases  which  have  been  quoted 
proceeding  on  liability  for  wrongous  use  of 
diligence  afford  no  authoritj^  for  the  deci- 
sion of  this  question,  because  in  this  case  no 
diligence  was  done  on  the  decree.    Every 
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man  has  a  right  to  call  his  debtor  into 
Court  and  ask  decree  against  him,  and  if  he 
dues  so  and  follows  out  in  good  faith  the 
ordinary  forms  of  process  he  is  not  liable  in 
damages,  though  he  may  be  for  costs, 
because  he  obtains  a  mistaken  judgment  in 
hia  favour.  What  is  complained  of  here  is 
that  the  defender  obtained  decree  against 
the  pursuer  upon  a  mistaken  gp^ound.  The 
defender  is  not  liable  in  damages  for  that 
mistake  any  more  than  if  he  had  obtained 
a  mistaken  decision  upon  the  merits.  The 
defender,  no  doubt,  moved  for  decree  in  ab- 
sence, and  he  was  onl  v  entitled  to  do  so  if  he 
proceeded  on  a  formal  and  regular  execution 
of  citation  showing;  that  the  defender  had 
been  called.  Now,  in  making  themotion,  the 
defender  did  proceed  on  a  regular  return  of 
execution  from  the  sheriff  officer,  and  I  do 
not  think  that  there  was  any  duty  on  him 
to  inquire  further  whether  the  sheriff 
ofHcer  had  performed  his  duty  rightly  or 
not.  The  sheriff  officer  was  not  an  agent 
or  servant  of  his  own  selection,  but  the 
officer  of  the  law  appointed  for  the  purpose 
of  serving  writs  which  the  partv  interested 
can  not  effectually  serve  for  nitnself.  I 
think  that  in  the  circumstances  he  was 
warranted  in  proceeding  to  take  a  decree 
in  absence. 

I  say  this  on  the  assumption  that  in  doing 
so  the  defender  acted  in  good  faith.  If  he 
did  not — if,  knowing  his  summons  had  not 
been  properly  served,  he  nevertheless  pro- 
ceeded to  ask  for  decree  in  absence — then 
that  would  be  a  totally  different  case.  But 
if  the  pursuer  in  this  action  wished  to  have 
an  issue  on  such  a  case  as  I  have  supposed, 
it  was  essential  to  aver  malice  on  record. 
But  not  onlT  has  he  abstained  from  aver- 
ring maJice,  but  he  makes  averments  which 
exclude  the  possibility  of  malice,  as  he  sets 
out  the  return  of  execution  on  which  the 
defender  acted,  and  does  not  suggest  that 
he  had  any  reason  to  distrust,  or  did  in  fact 
distruat,  the  truth  and  accuracy  of  that 
return,  and  that  seems  to  imply  that  the 
defender's  action  was  taken  in  good  faith. 

I  therefore  agree  with  your  Lordships 
that  there  is  no  issuable  matter  in  the 
case. 

The  Court  recalled  the  Lord  Ordinary's 
interlocutor  and  dismissed  the  action. 

Counsel  for  Pursuer  and  Respondent — 
Crabb  Watt,  K.O.  —  A.  M.  Anderson. 
Agents— Clark  &  Macdonald,  S.S.C. 

Counsel  for  Defender  and  Reclaimer— 
Orr,  K.C. — J.  Duncan  Millar.  Agents — 
Inglis.  Orr,  &,  Bruce,  W.S. 


Friday,  November  17. 

FIRST    DIVISION. 

[Lord  Salvesen,  Ordinary. 

BROWN  V.  MAGISTRATES  OF 

KIRKCUDBRIGHT. 

Public    Health  —  Bv-rgh  —  Formation    of 

Sevxr— Power  Conferred  by  Tvoo  Statutes 

vnih  Different    Procedure— Procedure— 
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Public  Health  {Seotlaiul)  Act  1897  (60  and 
61  Vict.  c.  38X  sec.  103— Bitrah  Police 
(Scotland)  Act  1892  (66  and  66  Vict.  c.  66), 
sec.  219. 

The  Public  Health  (Scotland)  Act  1897 
confers  powers  on  local  authorities  to 
construct  sewers.  The  Burgh  Police 
(Scotland)  Act  1892  confers  cognate 
powers.  Objection  having  been  taken 
to  the  proceedings  of  the  local  autho- 
rity in  a  burgh  with  regard  to  the 
formation  of  a  sewer  in  reenpect  that  it 
had  not  complied  with  the  require- 
ments of  the  latter  statute.  Held  that 
the  powers  conferred  by  the  Public 
Health  Act  were  independent  of  those 
conferred  by  the  Burgh  Police  Act, 
and  consequently  that  it  was  sufficient 
for  the  local  authority  to  have  com- 
plied with  the  requirements  of  the 
former  statute. 

Opinion   (per   Lord    M'Laren)   that 

the  safe  course  for  the  local  auuority 

was  to  follow  the  more  recent  statute. 

Public   Health — Burgh — Sewer — Conetruc- 

lion  of  Sewer  through  Private  Property — 

Procedure — Notice  to    Owner — Report  of 

Surveyor — Public  Health  (Scotland)  Act 

1897  (OD  and  61  Vict.  cap.  38),  sees.  108  and 

100. 

The  Public  Health  (Scotland)  Act 
1807,  sec,  103,  enacts— "The  local  autho- 
rity shall  have  power  to  construct  with- 
in their  district .  .  .  such  sewers  as  they 
may  think  necessary  for  keeping  their 
district  properly  cleansed  and  drained 
.  .  .  and  may  carry  such  sewers  .  .  . 
after  reasonable  notice  in  writing  (if 
upon  the  report  of  a  surveyor  it  should 
appear  to  be  necessary),  into,  through, 
or  under  any  lands  whatsoever.  .  .  ." 
Section  100  provides  that  in  the  event 
of  the  owner  of  premises  refusing  access 
"  the  local  authority  may,  after  written 
notice  to  such  owner,  .  .  .  apply  to  the 
sheriff,  who,  if  no  sufficient  cause  be 
shown  to  the  contrary,  shall  grant  war- 
rant. .  .  ." 

The  owners  of  a  close,  under  which  a 
local  authority  proposed  to  construct  a 
sewer,  having  brought  a  suspension  on 
the  ground  that  the  requirements  of 
the  Act  had  not  been  complied  with, 
held  that  written  notice  given  16  days 
before  application   to  the  Sheriff   for 
warrant  to  enter,  together  with  a  re- 
port by  the  biuvh  surveyor,  a  retired 
sea  captain,  in  wnich  he  stated  that  for 
the  scheme  of  drainage  proposed,  which 
he  considered    best  for   the  district,  it 
was    necessary    to    carry    the    sewer 
through    the    close    in    question,    was 
sufficient  compliance  with  the  require- 
ments of  the  Act. 
Public  Health — Burgh — STieriff^ConstruC' 
tion  of  Sewer  through  Private  Ground- 
Discretion   of    Local    Authority — Power 
of  Sheriff  to  Order  Inquiry  if  Course  of 
Sewer  be  Necessary — Public  Health  (Scot- 
fotnd)  4c<  1807,  sec.  109. 

The  Public  Health  (Scotland)  Act 
1807,  sec,  106,  confers  power  on  a  local 
authority  to  carrysewers,  "afterreason- 
able  notice  in  writing  (if  upon  the  re- 
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port  of  a  surveyor  it  should  appear  to 
be  necessary),  into,  through,  or  under 
any  lands  whatsoever.  .  .  . 

Sec.  100  enacts — "  In  case  it  shall 
become  necessary  to  enter  .  .  .  any 
lands  or  premises  for  the  purpose 
of  making  plans  ...  or  other  purposes 
ancillary  to  the  powers  herein  given  as 
to  sewers,  .  .  .  and  the  owner  or  occu- 
pier of  premises  refuses  or  withholds 
access  and  leave  to  perform  the  said 
operations,  the  local  authority  may, 
after  written  notice  to  such  owner  and 
occupier,  apply  to  the  sherifif,  who,  if 
no  sufficient  cause  be  shown  to  the  con- 
trary, shall  grant  warrant  to  the  local 
authority  ...  to  enter  and  do  all  or 
any  of  the  works  ...  at  all  reasonable 
tiroes  in  the  daytime." 

(ypinion  {per  Lord  M'Laren)  that  in 
an  application  for  authority  to  enter 
premises  for  the  purpose  of  forming  a 
sewer,  the  sheriff  in  a  suitable  case 
has  power  to  allow  a  proof  or  to  call 
for  a  report  from  an  expert  as  to  the 
proposed  course  of  the  sewer  being 
necessary. 

Opinion  (per  Lord   Adam)  that   no 
inquiry    as    to    that    matter    is    com- 
petent, as  all  discretion  or  judgment  as 
to  the  proper  course  of  the  sewer  is 
left  to  the  local  authority. 
Opinion  of  Lord  President  reserved. 
The  Public  Health  (Scotland)  Act  1807  (60 
and  61  Vict.  cap.  38),  enacts,  section  103 — 
"  The  local  authority  shall  have  power  to 
construct  within   their    district,   and    also 
when  necessary  for  the  purpose  of  outfall 
or  distribution,   or  disposal  or  treatment  of 
sewage,  without  theirdistrict,  such  sewers  as 
they  may  think  necessary  for  keeping  their 
district  properly  cleansed  and  drained,  and 
may  carry  such  .sewers  through,  across,  or 
under  any  public  or   other  road,  or  any 
street  or  place,  or  under  any  cellar  or  vault 
which  may  be  under  the  foot-pavement  or 
carriageway  of  any  street  or  road,  and  after 
reasonable  notice  in  writing — if  upon  the 
report  of  a  surveyor  it  should  appear  to  be 
necessary  —  into,  through,  or   under   any 
lands  whatsoever.  .  .  " 

Section  100 — "  In  case  it .  shall  become 
necessary  to  enter,  examine,  or  lay  open 
any  lands  or  premises  for  the  purpose  of 
making  plans,  surveying,  measuring,  taking 
levels,  examining  works,  ascertaining  the 
coxirse  of  sewers  or  drains,  making  or  re- 
pairing, altering  or  enlarging  sewers  or 
drains,  or  other  purposes  ancillary  to  the 
powers  herein  given  as  to  sewers  and  drains, 
and  the  owner  or  occupier  of  premises  re- 
fuses or  withhold.s  access  and  leave  to  per- 
form the  said  operations,  the  local  authority 
may,  after  written  notice  to  such  owner 
and  occupier,  apply  to  the  sheriff,  who,  if 
no  sufficient  cause  be  shown  to  the  con- 
trary, shall  gfrant  warrant  to  the  local 
authority,  their  officers  and  others  thereby 
authorised,  to  enter  and  do  all  or  any  of  the 
works  or  operations  foresaid  at  all  reason- 
able times  in  the  daytime." 

The  Burgh  Police  (Scotland)  Act  1892  (55 
and  56  Vict.  cap.  55),  enacts,  section  219 — 
"The  commissioners   shall   from    time  to 


time,  subject  to  the  restrictions  herein 
contained  as  to  notice  to  be  given  and  the 
plans  and  estimates  to  be  prepared,  cause 
to  be  made,  under  the  streets  or  elsewhere, 
such  mains  and  other  sewers  as  shall  be 
necessary  for  the  effectual  draining  of  the 
burgh.  .  .  ." 

Section  220— "Twenty-eight  days  at  the 
least  before  making  any  new  sewer  where 
none  previously  existed,  or  altering  the 
course  or  level  of  or  abandoning  or  stop, 
ping  any  sewer,  the  commissioners  shall 
give  notice  of  their  intention,  by  posting  a 
notice  in  a  conspicuous  place  at  each  end  of 
every  such  street  through  or  in  which  such 
work  is  to  be  undertaken,  which  notice 
shall  set  forth  the  names  of  the  streets  and 
places  through  or  near  which  it  is  intended 
that  the  new  sewer  shall  pass,  or  the  existr 
ing  sewer  be  altered  or  stopped  up,  and  also 
the  places  at  the  beginning  and  the  end 
thereof,  and  shall  refer  to  the  plans  of 
such  intended  work,  and  shall  specify  a 
place  where  such  plans  may  be  seen,  and 
a  time  when  and  place  where  all  .persons 
interested  in  such  intended  work  may  be 
heard  thereupon." 

Section  221 — "The  commissioners  shall 
meet  at  the  time  and  place  mentioned  in 
the  said  notice,  to  consider,  in  the  presence 
of  the  surveyor  of  the  commissioners,  any 
objections  made  against  such  intended 
work,  and  all  persons  interested  therein,  or 
likely  to  be  aggrieved  thereby,  shall  be  en- 
titled to  be  heard  before  the  commissioners 
at  such  meeting,  and  thereupon  the  com- 
missioners may,  at  their  discretion,  abandon 
or  make  such  alterations  in  the  said  in- 
tended work  as  they  judge  fit,  and  no  such 
work  to  which  any  objection  is  made  at 
such  meeting  shall  be  executed  unless  the 
burgh  surveyor,  after  the  person  making 
such  objection,  or  his  agent,  haa  been  heard, 
shall  certify  that  the  work  ought  to  be 
executed,  nor  shall  such  work  oe  begun 
until  the  end  of  seven  days  after  an  order 
for  t^e  execution  thereof  has  been  duly 
made  by  the  commissioners,  and  entered  in 
their  books." 

This  was  a  note  of  suspension  and  inter- 
dict at  the  instance  of  Mrs  Janet  Brown, 
widow,  22  Leven  Street,  Pollokshields,  and 
Elizabeth  Jane  Stark,  57  St  Mary  Street, 
Kirkcudbright,  against  the  Provost,  Magis- 
trates, and  Councillors  of  the  burgh  of 
Kirkcudbright,  as  Local  Authority  thci«of, 
under  the  Public  Health  (Scotland)  Act 
1897,  and  John  Gibson,  town  clerk  of 
Kirkcudbright,  as  clerk  to  said  Local 
Authority. 

The  complainers  sought  suspension  of 
certain  proceedings  complained  of,  and 
also  craved  the  Court  to  interdict  the 
respondents,  or  those  acting  by  their 
autnority,  from  entering  upon  and  inter- 
fering in  any  way  with  certain  lands 
belon^ng  to  them  in  the  burgh  of  Kirk- 
cudbright, and  from  constructing  a  sewer 
therein ;  and  further,  to  interdict  the  re- 
spondents or  their  servants  from  acting 
upon  or  carrying  into  execution  (firsQ 
certain  resolutions  of  the  Town  Council 
of  Kirkcudbright  with  regard  to  the  con- 
struction of  the  said  sewer;  (second)  the 
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intention  expressed  in  certain  notices  fol- 
lowing upon  these  resolutions  and  served 
upon  the  complainers  ;  and  (third)  the 
warrant  granted  by  the  Sheriff-Substitute 
authorising  the  respondents  to  construct 
the  sewer. 

In  the  statement  of  facts  annexed  to  the 
Dote  the  complainers  stated  that  they  were 
respectively  the  proprietors  of  adjoining 
premises  situated  at  53  and  55  St  Mary 
Stawet,  Kircudbright;  that  in  September 
19M,  the  respondents  instructed  the  Burgh 
Surveyor  oi  Kirkcudbright,  a  retired  sea 
captain,  to  prepare  a  plan  with  a  report 
showing  how  the  area  in  which  the  com- 
plainers^ property  was  situated  could  be 
drained  by  means  of  sewers  in  the  public 
streets;  and  that  the  said  report  referred 
to  a  sewer  which  could  be  laid  through 
the  complainers'  property,  but  contained 
no  recommendation  thereanent.  They 
averred— "The  surveyor's  report  did  not 
bear  that  It  was  either  necessary  or  ad- 
visable to  lay  the  sewer  through  the  com- 
plainers' property,  and  no  report  to  that 
effect  was  ever  presented  to  the  i-espon- 
dents  by  the  said  surveyor  or  any  skilled 
adviser.  At  said  meeting"  (held  on 
Jannary  25)  "the  respondents  decided  to 
abandon  the  proposal  to  lay  the  main 
sewer  in  the  public  streets,  and  passed  a 
resolution  to  lay  it  and  a  tributary  sewer 
through  the  premises  of  the  complainers. 
They  instructed  the  surveyor  to  prepare 
a  plan  giving  effect  to  their  resolution 
ana  also  a  specification  of  work.  Said 
plan,  .  .  .  and  relative  specification,  were 

S resented  to  the  meeting  of  the  respon- 
ents,  held  on  22nd  February  1906,  and 
approved,  and  the  respondents  decided  to 
proceed  with  the  work  in  accordance  with 
their  said  resolution  of  25th  January  1905. 
Following  on  said  approval,  John  Gibson, 
town  clerk,  on  behalf  of  the  respondents, 
served  notices  on  the  complainers,  dated 
6th  March  1906,  and  intimating  that  the 
respondents,  in  terms  of  section  103  of  the 
Public  Health  (Scotland)  Act  1897,  proposed 
to  lay  doivn  a  sewer  from  Millbiirn  Sti-eet 
to  St  Mary  Street,  which  would  run  through 
part  of  the  complainers'  property.  .  .  . 
Said  resolutions  did  not  proceed  upon  the 
report  of  a  surveyor,  as  required  by  section 
l(Bof  the  Public  Health  Act.  .  .  .  Denied 
that  the  said  Burgh  Surveyor  considered 
what  was  the  best  course  in  which  to  lay 
the  ne^v  sewer,  or  decided  in  favour  of  the 
course  complained  of,  or  presented  a  report 
as  stated  in  answer  hereto.  The  respon- 
dents made  the  resolutions  complained  of 
without  any  such  report,  and  the  said  sur- 
veyor merely  carried  out  their  instructions 
in  the  whole  matter." 

In  answer  the  respondents  stated — "  Be- 
fore preparing  his  report  the  Burgh  Sur- 
veyor took  levels  of  various  routes  for  the 
new  sewer,  and  after  submitting  it  to  the 
respondents  he  explained  fully  to  a  com- 
mittee of  their  number  upon  the  g^und  on 
January  2t,  1905,  the  reasons  which  had  led 
him  to  report  as  he  liad  done,  and  his  rea- 
sons for  adopting  the  route  now  objected  to 
by  the  complainers.  Thei'eafter,  at  a  meet- 
ing held  upon  22ud  Febniary,  the  respon- 


dents again  considered  the  question,  and 
resolved  to  proceed  with  the  new  sewer 
along  the  line  as  laid  down  upon  the  plan 
by  the  surveyor,  being  of  opinion,  after 
full  consideration,  that  that  line  would  be 
the  best  in  the  interests  of  the  public,  least 
Hkel)^  to  cause  inconvenience  to  private 
individuals,  and  necessary  for  keeping  the 
district  properly  drained.  Before  reaching 
this  conclusion  the  respondents  considered 
an  alternative  scheme  for  draining  the 
houses  towards  a  main  sewer  to  lie  laid  in 
the  street,  but  were  satisfied  that  this  would 
be  impracticable  and  undesirable.  ..." 

The  complainers  further  stated  that  they 
had  objected  to  the  operations  proposea, 
but  thereafter  on  22nd  March  1905  t^e 
respondents  had  presented  a  petition  to 
the  Sheriff  -  Substitute  at  KirKcudbright 
craving  power  to  enter  the  complainers' 

g remises  and  construct  the  sewer  without 
aving  sent  the  reasonable  written  notice 
required  by  section  109  of  the  Public 
Health  (Scotland)  Act  1897;  that  the 
respondents  had  failed  to  conform  to  the 
procedure  laid  down  in  sections  220  and 
221  of  the  Burgh  Police  (Scotland)  Act  1882. 
with  the  result  that  the  complainers  had 
\ibA  no  opportunity  of  stating  and  proving 
their  objections  to  the  proposed  opera- 
tions ;  that  after  the  complainers'  answers 
to  the  petition  had  been  lodged,  the 
respondents  had  kxiged  in  process  a  report 
by  the  Burgh  Surveyor  relating  to  the  said 
operations,  which  report  was  undated,  and 
was  believed  and  averred  to  have  been 
obtained  by  the  respondents  after  their 
meeting  on  22nd  February  1905. 

The  complainers  further  averred  — 
"(SUt.  9)  .  .  .  The  Burgh  Surveyor  of 
Kirkcudbright  is  not  a  trained  and  quali- 
fied surveyor  in  the  sense  of  the  statute. 
Moreover,  his  report  does  not  bear  that 
the  sewage  scheme  of  the  respondents, 
including  that  part  affecting  the  com- 
plainers' property,  is  necessary.  This 
qiiestion  was  never  submitted  to  him  by 
the  respondents  or  considered  by  him, 
and  he  was  never  asked  by  the  respondents 
to  advise  them  in  regard  to  the  drainage  of 
the  area  in  question  or  to  recommend  any 
scheme  to  them.  Averred  that  it  is  usual 
and  necessary  for  a  local  authority  which 
wishes  to  exercise  the  powers  conferred 
upon  them  by  section  103  of  the  Public 
Health  Act  1897,  to  get  the  rMMjrt  of  a  duly 
qualified  surveyor  to  the  effect  that  the 
proposed  works  are  necessary.  . .  .  (Stat.  10) 
.  .  .  The  said  scheme  of  the  respondents 
is  neither  necessary  nor  advisable.  The 
existing  track  of  the  sewer  is  the  one  best 
fitted  for  the  drainage  of  the  district  and 
would  cause  the  least  inconvenience  and 
damage  to  private  individuals.  Moreover, 
the  proposea  track  along  the  public  streets 
is  superior  to  the  scheme  now  supported. 
The  operations  on  the  complainers'  property 
are  very  prejudicial  to  their  rights  and 
interests.  .  .  ."  [The  complainers  specified 
in  detail  the  injuries  which  they  alleged, 
and  objected  that  the  respondents  nad 
failed  to  comply  with  the  provisions  of 
sections  145  of  the  Public  Health  (Scot- 
land) Act  1807,  and  57  of  the  Burgh  Police 
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(Scotland)  Act  1903,  in  regard  to  the  ac- 
quisition of  premises  otherwise  than  by 
agreement.] 

In  answer  the  respondents  averred  that 
on  6th  March  1905  notice  was  duly  served  on 
the  complainers ;  that  the  respondents  had 
all  along  proceeded  under  the  powers  con- 
ferred upon  them  by  the  Public  Health 
(Scotland)  Act  1807 ;  that  they  were  not 
bound  to  conform  to  the  i-egulations  re- 
ferred to  by  the  complainers ;  and  that  the 
complainers  were  entitled  to  full  compen- 
sation for  any  damage  which  they  might 
have  sustained. 

In  regard  to  the  procedure  befoi-e  the 
Sheriff-Substitute  when  the  warrant  was 
granted,  and  what  had  followed  on  the 
warrant  being  granted,  the  complainers 
averred  as  follows— "  (Stat.  11)  .  .  .  The 
Sheriff-Substitute  refused  to  reject  the  said 
surveyor's  report  or  to  allow  the  com- 
plainei-s  a  proof  in  regard  to  the  said 
scheme  and  the  unnecessary  invasion  of  the 
complainer's  rights,  although  required  to 
hear  evidence  by  the  said  statute  [the  Public 
Health  Act],  and  decided  the  petition  ad- 
versely to  the  complainers  on  the  one-sided 
report  of  the  respondents'  surveyor,  which 
the  complainers  never  had  an  opportunity 
of  answering  or  rebutting  by  evidence,  as 
they  were  by  law  entitled  to  do.  Refer- 
ence is  made  to  sections  154  and  155  of  said 
Public  Health  (Scotland)  Act  1807.  (Stat. 
12)  On  3rd  April  1906  the  Sheriff-Substitute 
at  Kirkcudbright  granted  waiTant  in  terms 
of  the  respondents  petition.  .  .  .  Since  said 
date  the  respondents  have  begun  their  opera- 
tions in  connection  with  the  construction  of 
the  said  sewer.  By  said  operations  the  coni- 
plainei«'  property  will  be  irreparably  and 
unnecessarily  damaged.  Denied  that  the 
operations  in  connection  with  said  sewer 
are  completed.  .  .  .  The  respondents  have 
made  no  offer  of  compensation  for  the  in- 
jury proposed  to  be  done  to  the  com- 
plainers' property;  nor  have  they  offered 
to  buy  wayleave  or  property,  am  they 
are  bound  to  do.  The  present  note  of  sus- 
pension and  interdict  naa  thus  l)een  ren- 
dered necessary.  Reference  is  made  to 
section  219  of  the  Burgh  Police  (Scotland) 
Act  1892,  and  section  164  of  the  Public 
Health  (Scotland)  Act  1897." 

In  answer  the  respondents  stated — "Ex- 
plained that  under  section  157  of  the  said  Act 
of  1897  the  said  interlocutor  is  final,  that  the 
sewer  has  been  completed  without  injuring 
the  fabric  of  the  complainers'  properties, 
and  that  the  present  note  is  incompetent. 
Delay  in  putting  in  the  new  sewer  would 
have  been  prejudicial  to  the  public  health, 
and  the  respondents  completed  the  work  so 
as  to  pennit  of  the  new  drainage  system 
being  m  working  order  before  the  summer 
commenced." 

Tlie  report  by  the  Burgh  Surveyor  was 
in  the  following  terms:— "I  be^  to  report 
that  I  now  produce  a  plan  showing  depths 
and  levels  for  a  new  main  and  tributary 
sewer  to  Saint  Mary  Street  through  between 
Miss  Goiirlay's  and  Miss  Stark  s  close  or 
properties,  and,  as  far  as  my  experience 
goes,  it  seems  the  best  and  roost  practical 
way  of  taking  it,  with  the  tributary  sewer, 


through  the  lane  connecting  the  main  at  s 
certain  point,  to  take  all  private  drains 
within  the  area.  To  carry  out  this  plan  it  is 
necessary  that  the  sewer  be  carried  throiigfa 
the  above  close.  This  way  is  a  great  saving 
of  expense,  as  it  leaves  most  of  the  existine 
private  drains  to  remain  the  same.  All 
the  work  must  be  carried  out  in  accordance 
with  the  Burgh  Police  (Scotland)  Act  1802, 
or  any  other  Act  in  force.— Yom-s  truly, 

"R.  B.  M'Clbaicb,  Burgh  Surveyor." 

The  notice  served  on  Mrs  Brown  was 
as  follows:—     "  Tovm  Clerk's  Office, 

"  Kirkcudbright,  Gth  March  1006. 

"  Madam, — I  am  directed  to  intimate  that 
the  Provost,  Magistrates,  and  Councillors 
of  this  burgh,  in  terms  of  section  lOB  of  the 
Public  HetUth  (Scotland)  Act  1807,  propose 
to  lay  down  a  sewer  from  Millburn  Street 
to  St  Mary  Street,  which  will  run  through 
part  of  your  property  in  St  Mary  Street 
occupied  by  Miss  Oovirlay.  The  plan  and 
specification  of  the  sewer  can  be  seen  at 
my  office.  The  work  will  be  proceeded 
with  on  the  expiry  of  ten  days  from  this 
date.  The  Town  Council  will  make  good 
any  damage  done  to  your  property  through 
their  operations. 

"  I  will  be  glad  to  hear  that  you  have  no 
objections  to  this  work  being  carried  out— 
Youra  truly,    John  Gibson,  Town  Clerk." 

The  interlocutor  granting  the  warrant 
was  in  the  following  tenns:—"  Kirkcud- 
bright, 3rd  AprU  1905.— The  Sheriff-Sub- 
stitute .  .  .  finds  that  the  answers  lodged 
by  the  defenders  do  not  contain  any  rae- 
vant  defence  to  the  petition,  therefore 
grants  warrant  in  terms  of  the  prayer 
thereof,  &.\  Lawbbncb  T.  Napikr. 

The  complainers  pleaded,  inter  alia— 
"(1)  The  said  proceeaings  ought  to  be  sus- 
pended, in  respect  that  (a)  the  said  statutory 
enactments  were  not  observed ;  (b)  the  said 
warrant  of  the  Sheriff -Substitute  proceeded 
on  said  ex  parte  report,  but  upon  no  evi- 
dence, as  required  by  the  said  statute ;  (e) 
the  prayer  of  said  petition  and  warrant 
following  thereon  are  not  sufficiently 
specific.  ...  (4)  No  report  of  a  surveyor 
having  been  obtained  in  accordance  with  the 
requirements  of  the  PubUc  Health  (Scot- 
land) Act  1807,  sec.  103,  the  complainers  are 
entitled  to  interdict,  with  expenses.  (5) 
The  respondents  having  failed  to  comply 
with  the  provisions  of  the  Burgh  Ponce 
(Scotland)  Act  1802,  sees.  220  and  221,  H 
separatim,  of  the  Public  Health  (Scotland) 
Act  1897,  sec.  100,  interdict  should  be  pro- 
nounced in  terms  of  the  prayer." 

The  respondents  pleaded — "(2)  The  com- 
plainers' averments  being  irrelevant,  the 
note  should  be  refused.  (3)  The  note  should 
be  refused  in  respect  (a)  that  the  whole 
proceedings  have  been  regular  and  proper, 
and  (b)  that  under  section  157  of  the  PuUic 
Health  Act  1897  the  warrant  of  the  Sherifl- 
Sufaetitute  is  not  subject  to  review." 

On  8th  April  1006  the  Lord  Ordinary 
officiating  on  the  Bills  (Kincairnbt) 
granted  mterim  interdict.  Thereafter  on 
^th  April  1906  the  Lord  Ordinary  on  the 
Bills  (Stobmonth  Darlino)  passed  the 
note  and  recalled  the  interim  interdict. 

On  26tb  October  1006  the  Lord  Ordinary 
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(Saxvbsrn)  pronounced  this  interlocutor:— 
"Before  answer,  allows  to  the  parties  a 
proof  of  ttieir  respective  averments  on  the 
closed  record,  and  to  the  complainers  a 
conjunct  probation,  to  proceed  on  a  day 
to  be  afterwards  fixed,  and  reserves  the 
qnestion  of  expenses." 

Ppinttm — "The  complainers  in  this  case 
are  owners  of  premises  situated  at  Nos.  63, 
3S,  and  67  St  Mary  Street,  Kirkcudbright, 
and  they  seek  to  interdict  the  respondents 
from  acting  on,  or  carrving  into  execution 
certain  resolutions  of  the  Town  GouncU  of 
Kirkcudbright  with  reference  to  the  con- 
struction ot  a  sewer  through  their  pro- 
perty, and  a  warrant  granted  by  the 
Sheriff-Substitute  of  Kirkcudbright,  dated 
3rd  April  1906,  authorising  the  respondents 
to  construct  a  sewer  through  their  land. 
The  interim  interdict  originally  granted 
was  recalled  on  25th  April  1006  after  a  heajr- 
ing,  and  it  appears  that  the  sewer  has  now 
been  constructed.  This,  however,  does  not 
relieve  me  from  deciding  the  questions 
which  have  been  raised  in  the  present 
suspension. 

"The  respondents  asked  that  the  note 
should  be  refused  as  incompetent,  and  they 
also  argued  that  the  complainers'  aver- 
ments were  irrelevant.  I  heard  a  full  and 
interesting  debate,  which  has  satisfied  me 
in  the  end  that  it  would  not  be  desirable 
to  decide  this  case  without  inquiry;  and 
accordingly  I  refrain  from  expressing  any 
(minion  as  to  the  pointe  on  the  construction 
m  the  statute,  or  as  to  whether  the  pro- 
cediuw  prescribed  by  section  220  of  the 
Burgh  Police  Act  applies  where  advantage 
is  taken  of  the  powers  conferred  by  section 
108  of  the  Public  Health  (Scotland)  Act 
1807.  It  is  sufficient  to  say  at  present  that 
the  power  to  carry  sewers  through  private 
property,  which  is  conferred  by  section  108, 
IS  subject  to  two  conditions — (1)  that  reason- 
able notice  in  vtnriting  shall  have  been  g^ven, 
and  (2)  that  it  shall  appear,  on  the  report 
of  a  surveyor,  to  be  necessary  to  carry  the 
sewers  through  such  property.  The  com- 
plainers offer  to  prove  that  no  such  inva- 
sion of  their  property  is  in  fact  necessary, 
and  that  no  surveyor  has  so  reported. 
There  is  a  good  deal  of  argument  in  the 
pleadings  as  to  the  construction  to  be  put 
on  a  report  which  has  been  produced  by 
the  respondents,  but  the  report  is  undated, 
and  I  think  it  would  be  premature  to  pro- 
nounce any  opinion  as  to  its  true  construc- 
tion until  its  nistory  has  been  ascertained. 
It  follows  that  if  there  is  a  relevant  aver- 
ment of  a  failure  to  comply  with  the  con- 
ditions prescrilied  by  the  statute,  as  I  think 
there  is,  the  Sheriff-Substitute's  warrant, 
although  declared  to  be  final  and  not  sub- 
ject to  review,  is  not  a  bar  to  the  present 
siispension.  I  shall  accordingly  allow  a 
proof  before  answer." 

The  respondents  reclaimed,  and  argued — 
Proof  was  unnecessary.  The  complainers' 
statements  were  irrelevant.  Eato  that  the 
procedure  set  forth  in  the  Burgh  Police 
Act  had  not  been  followed,  the  local  autho- 
rity was  entitled  to  act  on  the  Public  Health 
Act  alone.  A  local  authority  had  ample 
powers  under  the  Public  Health  Act  1807   ' 


and  the  Burgh  Sewerage  and  Drainage 
Act  1001.  The  terms  of  section  103  of  the 
Act  of  1807  were  very  wide.  "Lands"  in- 
cluded "  buildings  "  (section  3).  There  was 
no  appeal  except  in  certain  specified  cases 
(section  157),  of  which  this  was  not  one. 
The  Act  provided  for  compensation  (sec- 
tion 161),  so  that  the  complainers  were  not 
without  a  remedy.  Under  section  103  a 
local  authority  had  power  to  make  sewers 
where  it  pleased,  and  section  lUO  provided 
for  the  Sheriffs  sanction  being  obtained. 
The  Burgh  Sewerage  and  Drainase  Act 
1901  extended  the  powers  given  by  the  Act 
of  1807.  The  Act  of  1807  was  meant  to  be 
drastic,  otherwise  the  exemptions  allowed 
by  section  107  (railways,  canals,  &c.)  would 
have  been  unnecessary.  The  Burgh  Sur- 
veyor had  duly  reported,  and  the  report 
was  considerea  before  the  warrant  was 
granted.  That  being  so,  the  Court  would 
not  interfere — Lewis  v.  Weston-Stiper-Mai'e 
Local  Board,  August  8,  1888,  L.R.,  40  CD. 
55.  It  would  have  been  impossible  to  pro- 
ceed both  under  the  Act  of  1882  and  the 
Act  of  1807.  These  Acts  were  in  many 
respects  antagonistic,  and  did  not  form  one 
code,  as  was  maintained  by  the  complainers. 
Reasonable  notice  was  all  that  was  required 
under  the  Act  of  1897,  and  that  had  been 

fiven.  There  was  nothing  in  the  Act  to 
eclare  that  the  report  must  be  got  before 
the  local  authority  resolved  to  make  a 
sewer.  Appeal  by  way  of  suspension  was 
incompetent  without  averments  of  a  depar- 
ture from  the  statutory  forms.  There  was 
no  appeal  on  the  merite,  for  the  decision  of 
the  Sheriff  was  final. 

Argued  for  the  complainers— The  regula- 
tions laid  down  for  tne  complainers'  pro- 
tection had  not  been  complied  with.  The 
provisions  of  the  Act  of  1807  were  not 
inconsistent  with  those  of  the  Act  of  1892, 
and  therefore  they  fell  to  be  read  together. 
Section  5  of  the  Burgh  Sewerage  and  Drain- 
ajge  Act  of  1901  modified  the  provisions  of 
the  Act  of  1897  so  as  to  meet  those  of  the 
Act  of  1892 — that  showed  that  these  statutes 
were  to  be  read  together.  They  were  real!  v 
one  code,  the  essential  provisions  of  which 
had  not  been  followed.  Further,  the  pro- 
visions of  the  Act  of  1897  itself  had  not  been 
duly  complied  with,  e.g.,  those  of  section 
103.  A  report  from  a  surveyor  was  essen- 
tial before  any  resolution  to  make  a  sewer 
through  private  property  could  tie  effectual. 
No  such  report  had  been  obtained  here. 
What  was  acted  upon  iiere  was  not  a  report 
in  the  sense  of  the  Act.  What  the  Magis- 
trates did  was  first  to  pass  a  resolution  to 
make  a  sewer  and  then  to  get  a  report  from 
the  surveyor  as  to  how  it  should  \>e  made. 
That  was  not  in  accordance  with  the  pro- 
cedure laid  down  in  the  Act.  The  ciise  of 
Letoia  v.  Weaton-SuperMare  Local  Board, 
cit.  swpra,  was  different,  the  subject  in 
question  there  being  vacant  gfround.  There 
was  no  "  necessity'  in  the  sense  of  the  Act. 
The  question  of  "necessity"  was  considered 
in  Hayward  v.  Lowndes,  February  10,  1850, 
28  L.X,  Ch.  400.  The  surveyor  here  was 
not  a  qualified  surveyor  in  the  sense  of  the 
Public  Health  Act.  The  notice  required 
by   section   109  had  not  been   given.      It 
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was  not  enough  merely  to  give  notice  of 
the  resolution  to  make  the  sewer,  notice  of 
intention  to  take  proceedings  was  also 
necessary — Cmnphell  v.  Leilh  Police  Cotn- 
missioner;  June  21,  1866,  4  Macph.  853,  2 
S.L.R.  150,  rev.  February  28,  1870,  8  Macph. 
(H.L.)  31,  7  S.L.R.  441 ;  Tavlor  v.  Corpora- 
tion of  Oldham  (1878),  L.K.,  4  CD.  305. 
Section  157  was  not  final  and  did  not  exclude 
appeal — Phillips  v.  Dunoon  Police  Com- 
tmasUmera,  Novemlier  21,  1884,  12  R.  150, 
22  S.L.B.  127. 

At  advising— 

Lord  M'Laren— This  case  comes  before 
us  on  a  reclaiming  note  against  an  inter- 
locutor of  the  Lord  Ordinary  allowing  a 
§roof  in  an  action  of  suspension  and  inter- 
ict,  seeking  to  interdict  the  Magistrates 
and  Ciouncil  of  the  Burgh  of  Kirkcudbright 
from  entering  on  the  complainers'  lands 
situated  in  St  Mary  Street,  and  from  con- 
structing therein  a  sewer  or  part  thereof 
conform  to  notice,  and  plans  and  specifi- 
cations there  referred  to. 

The  first  objection  to  the  action  of  the 
Magistrates  is  that  they  have  not  complied 
with  the  requirements  of  section  220  of  the 
Burgh  Police  Scotland  Act  1802,  according 
to  which,  before  making  any  new  sewer  or 
alterinjf  any  existing  sewer,  the  Burgh 
Commissioners  shall  give  notice  of  their 
intention  by  posting  a  notice  in  a  con- 
spicuous place  at  each  end  of  every  street 
through  or  in  which  such  work  is  to  be 
undertaken.  It  is  further  provided  by 
section  221  that  all  persons  interested  in  or 
likely  to  be  aggrieved  by  the  work  in  ques- 
tion shall  be  entitled  to  be  heard  before 
the  Commissioners. 

It  is  admitted  that  notice  by  posting  a 
description  of  the  proposed  diversion  of  the 
sewer  was  not  given ;  but  the  answer  is 
that  the  reclaimers  did  not  proceed  under 
the  powers  of  the  Burgh  Police  Act  1802, 
but  under  the  powers  of  the  Public  Health 
Act  180T. 

I  think  it  is  impossible,  on  a  fair  reading 
of  the  provisions  of  the  Public  Health  Act 
1807,  to  come  to  any  other  conclusion  than 
that  the  procedure  there  authorised  was 
intended  to  be  complete  in  iU-elf.  In  the 
case  of  non-burgbal  districts  this  is  neces- 
sarilv  the  case,  liecause  there  is  no  other 
subsisting  legislative  authority  for  carry- 
ing through  drainage  operations  except 
that  of  the  Public  Health  Act  itself.  The 
Act  applies  to  burghs  as;  well  as  to  land- 
ward districts,  and  I  cannot  conceive  that 
in  applying  the  {vowers  of  the  Act  to  burghs 
the  L«yislature  intended  to  put  upon  the 
administrators  of  the  burgh  the  impossible 
task  of  carrying  out  constructive  works 
under  the  provisions  of  two  ciHles.  each  of 
which  deals  completely  but  in  a  different 
way  fr»>m  the  other  with  the  subject  in 
hand.  In  availing  thenis<>lve$  of  the 
powers  given  by  the  PuVdic  Health  Act 
180«  I  think  that  the  Ma(;istrates  and 
Council  are  within  their  riirhls  if  thev 
comply  with  the  rrtjuin^uu'ius  of  tha"t 
otatute.  and  that  they  ar>?  not  nHiuiivd  as 
part  of  their  duty  under  that  Act  to  refer 
to  the  provisions  of  previous  Acts  of  Parlia- 


ment under  which  cognate  powers  are  con- 
ferred. 

We  may  think  that  it  would  have  been 
better  when  a  new  code  was  passed  to  re- 
peal the  provisions  of  the  Burgn  Police  Act 
having  reference  to  the  same  matter.  But 
we  cannot  inquire  into  the  reasons  whidi 
influenced  the  Legislature  in  aUowine  the 
old  code  to  stand  without  express  and  spe- 
cific repealing  words.  Nor  can  we  in  the 
present  case  determine  whether  it  was  in- 
tended to  give  burgh  authorities  an  option 
to  proceed  under  the  one  Act  or  the  other ; 
or  whether  the  provisions  of  the  Burgh 
Police  Act  as  to  drain  construction  are  to 
be  taken  to  be  repealed  by  implication. 

In  this  case  the  local  authority  took  the 
safe  course  of  proceeding  under  the  later 
statute,  and  having  done  so,  it  is  not  a  good 
objection  to  the  exercise  of  their  powers 
that  they  have  not  also  given  notice  to  the 
public  of  their  intentions  in  the  manner 
prescribed  by  the  Burgh  Police  Act  1892. 

Passing  now  to  the  objections  that  have 
been  stated  to  the  procedure  followed  in 
the  assumed  exercise  of  the  powers  of  the 
Public  Health  Act  1807,  I  observe  that 
under  section  103,  which  is  the  enabling 
section,  the  local  authority  is  empowered 
to  construct  sewers  within  their  district, 
and  also  when  necessary,  and  subject  to  the 
approval  of  the  Local  Government  Boaid, 
without  their  district.  We  are  not  in  this 
case  concerned  with  powers  to  be  exercised 
without  the  district.  The  work  in  question 
is  nothing  more  than  the  diversion  of  a 
street  sewer  to  a  line  which  was  considered 
to  be  more  convenient.  I  understand  that 
the  line  of  the  new  sewer  passes  between 
the  houses  of  the  two  respondents.  Each 
of  them  objected  to  the  sewer  as  calculated 
to  affect  her  property  injuriously,  and  in 
consequence  of  their  objections  the  re- 
claimers were  under  the  necessity  of  apply- 
ing to  the  Sheriff,  in  terms  of  saction  100, 
for  authority  to  enter  on  the  lands  and  to 
execute  the  work.  The  case  was  beard  by 
the  Sheriff-Substitute,  and  determined  in 
favour  of  the  Local  Authority.  As  a  mat- 
ter of  form  it  was  determined  on  relevancy, 
and  while  I  do  not  doubt  that  in  a  suitaUe 
case  the  sheriff  has  power  to  allow  a  proof, 
or  to  call  for  a  report  from  an  expert,  it  is 
evident  from  his  note  that  the  Sheriff-Sub- 
stitute did  not  consider  that  the  objectors 
had  any  substantial  complaint,  or  any 
ground  of  complaint  at  all,  except  the 
general  objection  which  any  proprietor 
may  take  to  a  sewer  being  constructed 
through  his  land  without  his  consent.  This 
objection,  in  the  view  of  the  Sheriff-Sub- 
stitute, was  met  by  the  statutory  provision 
that  the  local  authoritv  must  make  good 
any  damage  they  may  do  to  the  objectors' 
lands.  On  this' part  of  the  case  I  shall 
add  nothing,  because  the  judgment  of  the 
Sheriff  Court  is  finaL 

The  objections  maintained  in  this  process 
of  suspension — other  than  those  founded  on 
the  Burgh  Police  Act,  which  I  have  already 
ct>nsidered — are  founded  on  the  terms  of  the 
llKird  section  of  the  Public  Health  Act  1897, 
which  empowers  the  local  authority  to 
construct  «id  carry  sewets  through,  across. 
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or  under  any  public  road  or  street,  or 
under  any  ceUar  or  vault  which  may  be 
under  the  foot>paveinent,  &c.,  and  also 
"after  reasonable  notice  in  writine  —  if 
upon  the  report  of  a  surveyor  it  should 
appear  to  be  necessary — into,  through,  or 
under  any  lands  whatsoever."  It  is  said 
that  siifBcient  notice  in  writing  was  not 
given,  and  that  the  resolution  to  carry  the 
aewer  through  the  compiainers'  lands  did 
not  proceed  on  the  report  of  a  surveyor. 
The  notices  given  seem  to  be  quite  suffi- 
cient, and  the  only  objection  that  was 
pressed  was  that  the  scheme,  so  far  as  it 
affected  the  compiainers'  lands,  did  not 
proceed  on  the  report  of  a  qualified  sur- 
veyor. 

The  local  authority  produce  a  report  by 
the  Burgh  Survejror  which  appears  to  me 
to  be  in  terms  of^  the  statute,  and  nothing 
is  said  against  it  except  that  it  is  undated 
and  that  the  Burgh  Surveyor  is  not  a 
person  highly  qualified  for  the  discharge 
of  this  statutory  duty.  I  am  not  sure 
whether  the  Iiom  Ordinary  had  this  re- 
port before  him  or  whether  he  considered 
that  he  was  not  entitled  to  look  at  it, 
because  his  Lordship  in  allowing  a  proof 
proceeds  on  the  ground  that  the  existence 
of  a  report  by  a  surveyor  is  denied  in  the 
record.  Now,  if  this  were  an  ordinary 
action,  it  may  be  that  on  a  strict  view  of 
the  relation  of  pleading  to  proof  the  local 
authority  mi^ht  be  called  on  to  prove  their 
report.  But  interdict  to  stop  the  execution 
of  a  work  authorised  by  Parliament  is  an 
extraordinary  remedy,  and  if  inquiry  were 
to  be  g;ranted  in  every  case  as  a  matter  of 
course,  I  do  not  see  how  works  such  as  we 
are  considering  could  be  executed  within 
reasonable  limits  of  time  and  expense  in 
face  of  an  active  opposition.  Especially 
when  jurisdiction  is  given  to  the  Sheriff  to 
control  the  jH^oceedings  of  the  local  autho- 
rity, I  conceive  that  it  is  not  consistent 
with  the  practice  of  this  Court  to  institute 
an  inquiry  into  matters  of  fact  unless  a 
prirna  facie  case  is  made.  So  far  from  this 
being  done  we  have  a  prima  fade  case  in 
favour  of  the  regfularity  of  the  proceedings, 
because  the  report  of  the  Burgh  Surveyor 
is  before  us,  and  it  states  that' the  work  is 
necessary.  We  have  no  duty  to  inquii-e 
into  the  qualifications  of  the  surveyor.  I 
have  already  said  that  if  the  Shei-iff  were 
dissatisfied  with  the  report  he  might  have 
remitted  to  a  neutral  surveyor.  But  be 
was  not  dissatisfied,  and  we  are  not  sitting 
as  a  Court  of  Review  on  his  judgment.  In 
all  the  circumstances  I  am  of  opinion  that 
the  note  of  suspension  does  not  disclose  any 
case  for  inquiry  and  that  the  application 
should  be  refused. 

LOBD  Adam — ^The  proceedings  in  this 
case  were  taken  by  the  Local  Authority 
under  the  Public  Health  Act  of  1897,  and 
the  powers  conferred  under  that  Act  are,  I 
agree  with  Lord  M'Lia.ren,  entirely  indepen- 
dent of  any  pow^ers  that  may  be  granted 
under  the  Burgh  Police  Act  or  other  Acts. 
Accordingly,  I  think  this  question  depends 
upon  what  is  the  proper  construction  of 
section  108  of  the  Public  Health  Act  of  1897, 


and  it  is  to  be  observed  in  connection  with 
that  Act  that  the  powers  given  to  the  local 
authority  of  constructing  such  sewers  as 
they  think  necessary  are  conferred  upon 
them  by  that  Act  in  various  cii-cumstances. 
They  have  power  by  section  103  to  construct 
sewers  not  only  within  their  district,  but 
also  without  their  district,  in  respect  of  the 
matter  of  the  outfall  or  distribution  of  the 
sewage.  Then  power  is  given  to  them  to 
construct  such  sewers  as  they  may 
think  necessary  under  public  roads  and 
public  streets  and  places,  and  finally  there 
is  given  to  them  the  power  of  entering 
on  lands,  "any  lands  whatsoever,"  upon 
complying  with  the  conditions  set  forth  in 
the  Act. 

Now,  to  return  for  a  moment  to  the  mat- 
ter of  the  outfall  or  distribution  of  sewage, 
it  will  be  seen  that  what  I  am  going  to 
state  does  not  give  the  local  authorities  a 
free  hand  in  the  matter  of  constructing 
sewers.  There  are  provisions  in  this  Act  by 
which,  in  section  IM,  they  have  to  give 
three  months'  notice  of  their  intention, 
with  a  description  of  the  course  of  the 
sewers  and  the  nature  of  the  intended  work, 
and  of  the  parishes,  roads,  and  streets 
through,  across,  or  under  which  the  works 
are  to  be  made.  Notice  has  to  be  given  to 
the  parties  whose  lands  are  to  be  affected, 
and  these  parties  have  three  months  within 
which  to  lodge  objections.  If  objections 
are  lodged,  the  Ixjcal  Government  Board 
may  appoint  an  inspector  to  report  on  the 
matter,  and  it  is  only  with  the  sanction  of 
the  Board  that  the  work  can  proceed. 
Therefore  when  they  go  out  of  their  own 
district  they  have  not  a  free  hand  to  con- 
struct sewers,  though  as  the  local  autho- 
rity they  may  consider  them  necessary. 

But  when  we  come  to  the  next  power 
given  with  regard  to  sewers  within  their 
own  locality,  they  may  carry  such  sewers 
through,  across,  or  under  any  public  road, 
street,  or  place,  and  so  far  as  I  see  there  is  no 
restriction  whatever  upon  the  powers  g^ven 
by  this  clause  to  the  local  authority  to 
construct  such  sewers  as  they  may  tnink 
necessary,  and  for  the  obvious  reason  that 
these  very  roads  and  public  streets  are 
under  the  local  authority,  and  therefore  it 
was  not  intended  that  in  making  such 
sewers  they  need  consult  anyb^y  or 
require  any  authority. 

Then  we  come  to  the  clause  which  most 
concerns  us,  and  as  I  said  before  it  is  a 
clause  which  entitles  them  to  carry  the 
sewers  into,  through,  or  under  any  lands 
whatsoever.  Now,  we  are  told,  and  it  is  so, 
that  "any  lands  whatsoever"  includes 
tenements,  and  therefore  under  this  clause 
they  are  authorised  to  construct  a  sewer 
under  the  passage  between  these  two 
houses,  but  that  only  on  two  conditions. 
These  conditions  are  that  "  the  local 
authority  shall  have  power  to  construct 
such  sewers  as  they  think  necessary" — 
that  is,  as  the  local  authority  and  nobody 
else  think  necessary  —  "after  reasonable 
notice  in  writing  (if  upon  the  report  of  a 
surveyor  it  should  appear  to  be  necessary) 
into,  through,  or  under  any  lands  what- 
soever.-" 
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It  appears  to  me  that  the  question  here 
arises,  have  the  local  authority  in  this 
matter  complied  with  these  two  condi- 
tions? If  they  have  complied  with  these 
two  conditions,  if  it  appears  from  the 
report  of  the  surveyor  that  he  considered 
such  sewers  to  be  necessary,  if  their  own 
opinion  is  backed  up  by  that  of  the 
surveyor,  then  if  they  give  proper  notice 
they  may  enter  on  any  lands  whatsoever 
for  the  purpose  of  making  the  drains.  It 
seems  a  very  drastic  power,  but  there  it  is. 
But  it  is  alleged  here  by  the  appellants  that 
they  have  not  complied  with  these  two 
conditions  because  they  have  not  given 
notice,  and  particularly  not  a  notice  in 
writing  as  provided  for  in  the  clause  of  the 
Act,  and  in  the  next  place  that  they  have 
not  shewn  that  such  sewers  are  necessary 
in  terms  of  the  Act. 

Now,  in  reference  to  the  first  of  these 
conditions,  viz.,  the  confiition  of  reason- 
able notice,  I  think  there  was  perfectly 
reasonable  notice  here,  because  the  notices 
which  the  town  clerk  or  burgh  clerk  served 
on  each  of  these  ladies  were  served  on  6th 
March,  and  they  did  not  apply  to  the 
Sheriff  to  grant  authority  to  enter  on  the 
subjects  for  the  purpose  of  carrying  out 
the  construction  of  the  drains  until  2&id 
March.  That  is  more  than  a  fortnight's 
notice,  which  I  think  is  reasonable  notice. 

The  next  question  is,  did  they  get  a  report 
on  the  sewers,  and  does  it  appear  from  the 
report  of  a  surveyor  that  these  sewers  were 
necessary?  Now,  from  the  way  in  which 
these  words  are  put  it  appears  to  me  to 
settle  that  that  makes  tne  surveyor  the 
judge  whether  these  thinis  are  necessarv 
or  not.  Therefore  if  thev  had  got  a  report 
from  a  surveyor,  and  i/  it  appears  nom 
the  report  of  that  surveyor  that  he  thinks 
that  such  sewers  are  necessary,  I  think  the 
conditions  on  that  matter  as  required  bv 
the  statute  are  fulfilled,  and  if  that  b  so.  if 
the  opinion  of  the  local  authority  is  backed 
up  as  to  the  necessity  of  these'  drains  by 
the  report  of  the  surveyor  to  that  effect, 
then  they  have  fulfilled  the  conditions 
required  by  the  statute  and  are  entitled  to 
form  the  drains. 

But  the  appellants  here  say  that  the  local 
authority  have  not  got  a  "report  from  a 
survevor.  in  the  first  place,  because  they 
say  the  surveyor  here  is  not  a  proper 
sun-eyor  or  a  siunreyor  in  the  sense  of  the 
Act.  Now,  he  is  the  btuvh  surveyor,  dulv 
appointed  by  the  restpondents  the'  Ux-al  au- 
thority, and  in  my  opinion  it  is  not  the  in- 
tention ofthe  statute  that  we  are  to  inquire 
into  that  matter,  or  that  we  are  to  inquire 
into  the  competency  of  this  ^ntleman,  and 
to  say  that  because  the  report  is  bv  him  it  is 
not  in  the  sense  of  the  Act  the  report  that  is 
to  he  made.  I  think  nothing  need  be  said 
on  that  matter. 

But  the  appelUnts  further  sav  it  does 
not  appear  on  the  face  of  the  r»''|xirt  that 
these  sewers  <»r  drains  are  nec»\-^^rv,  and 
that  the  report  does  not  bear  that.  '  Now. 
we  have  the  rep»%rt  printed  in  the  .<<ppendix. 
and  thov  is  no  do(i)>t  that  the  rf|x>rt  does 
not  bear  in  so  nianv  words  that  the  sewers 
are  necessary;  but'tben  this  word  "neces- 


sary" is  certainly  subject  to  construction, 
because  in  one  sense  no  sewer  can  be  said 
to  be  necessanr;  it  is  no  doubt  always 
possible,  though  perhaps  only  by  the  ex- 
penditure of  a  great  amount  of  money  on 
engineering  woi^s,  to  take  the  sewer  in 
another  direction. 

We  have  in  the  case  of  Letois  a  statement 
of  what  appears  to  be  a  reasonable  con- 
struction of  the  word  "  necessary"  in  such 
cases.  In  that  case  it  is  stated  that  "neces- 
sary may  well  mean  necessary  for  the 
efiBcient  dischai^  of  the  duty  in  the  way 
which  is  most  for  the  benefit  of  the 
public."  I  think  these  are  tJie  words  used  in 
the  case  of  Letcia ;  and  if  you  apply  them 
here  I  think  this  report  is  sufScient,  for  the 
report  distinctly  says  that  what  the  lucal 
authority  propose  is,  so  far  as  his,  the  sur- 
veyor's, experience  goes,  the  beet  and  most 
practical  way,  and  that  is  to  take  the  sewer, 
"  with  the  tributary  sewer,  through  the 
lane  connecting  the  main  at  a  certain  point, 
to  take  all  private  drains  within  the  area." 
He  says  that  is  the  best  and  most  efiBcient 
way  to  take  this  drain ;  and  he  then  says— 
"  To  carry  out  this  plan  it  is  necessary  that 
the  sewer  be  earned  through  the  above 
close."  It  seems  to  me  that,  as  the  Act 
says  that  if  upon  the  report  of  a  surveyor 
it  should  mpear  to  be  necessary,  the  local 
anthoritT  shall  have  power  to  construct 
drains,  then  it  does  appear  here  that  these 
drains  or  sewers  are  necessary  in  the  sense 
of  the  Act.  Therefore  it  seems  to  me  that 
on  the  construction  of  the  lOSrd  section, 
the  respondents,  the  local  authority,  have 
power  given  to  them  to  construct  such 
drains  as  they  think  necessarv,  and  that, 
having  complied  with  the  conditions,  they 

j  have  power  to  construct  the  sewers  on  the 
lands  of  the  respondents. 

If  that  be  so,  the  next  step  is  to  apply 
under  section  100  for  suithority  to  enter  on 
the  land  for  the  purpose  of  oonstructiDjS 
these  sewers.  Now,  the  Act  says  that,  if  it- 
is  necessary  to  enter  upon  any  lands,  they 
are  to  api^y  to  the  Sheriff,   who,   if  no 

I  suSBcient  cause  be  shown  to  the  contrary, 
shall  gnmt  warrant  to  the  local  authori^ 
to  enter  into  all  or  any  of  the  lands.    Now, 

'   it  appears  to  me  that  under  the  applicaUon 

,   it  wmild  have  been  quite  competent  for  the 

'  Sheriff-Substitute  to  have  inquired  whether 
or  not  all  the  provisions  necessary  to  give.a 

;  right  of  entry  on  the  part  of  the  local 
authority  hadneen  complied  with.    I  think 

.  that  is  a  proposition  be  ought  to  have  had 
before  him.  but  I  demur  altogether  to  the 
view  that  it  is  the  duty  of  the  Sheriff  to 
inquire  whether  or  no  this  drain  is  neces- 
sary, if  the  local  authority  thinks  it 
necessary,  and  if  they  are  backed  up  l^ 
the  report  of  their  surveyor  that  it  is 
necessarv.  then  I  think'  you  cannot 
inquire  'before  the  Sheriff  whether  this 
is  necessary  or  whether  the  drain  might 
be  made  'to  follow  some  other  course, 
which  Tkonld  he  equally  good  or  better, 
or  anything  of  thai  'sort.  I  think  all 
discretion  or  judgment  on  the  matter  as 
to  the  proper  course  of  the  sewers  is  left 
to  the  local  authoritv.  hat  always  under 
these    conditions  —  diat    when   they  are 


Digitized  by  V^OOQlC 


""'"■  N?^.''^"'^'^''"']  T"^  Scottish  Law  R^orter.—  Vol.  XLIII. 


89 


acting  under  the  section  that  provides 
for  the  outfall  and  have  to  make  the  sewer 
on  ground  outside  their  own  limits,  they 
mast  have  the  authority  of  the  Local 
Government  Board,  and  when,  as  in  this 
case,  they  are  acting  within  their  own 
limits,  they  must  have  as  their  authority 
the  opinion  of  a  surveyor,  who  must  in  h(s 
report  stat«  that  the  sewer  which  they 
think  best  is  necessary. 

Tlie  Sheriff  here  has  taken  the  same  view 
aa  I  have  taken,  so  that  the  question  of  the 
application  of  the  finality  clause  of  the  Act 
does  not  arise,  and  it  is  unnecessary  to  sav 
anything  about  it.  I  therefore  concur  with 
Loid  M'Laren  that  the  reclaiming  note 
must  be  allowed,  and  the  suspension  be 
refused. 

Lord  Kiniisab  concurred  in  the  judg- 
ment proposed. 

Lord  Prbsidknt — I  was  so  familiar  with 
and  so  much  engaged  in  the  preparation  of 
the  Act  at  present  under  discussion  that 
I  confess  I  have  considerable  diffidence  as 
to  my  power  of  putting  a  judicial  interpre- 
tation upon  it.  I  therefore  content  mjself 
witti  saying  that  I  agree  with  the  judg- 
ment your  Lordships  propose.  But  I 
should  like  to  reserve  my  opmion  on  that 
one  matter,  which  I  do  not  think  is  neces- 
sary for  the  disposal  of  this  case,  on  which 
there  has  been  a  difference  of  judicial 
opinion  between  my  two  brethren  on  the 
bench  who  have  g^ven  opinions. 

I  should  like  to  add  this  also  in  regard  to 
the  drastic  power  conferred,  and  I  do  not 
hesitate  to  express  an  opinion  upon  it,  be- 
cause the  section  is  not  a  new  section  ;  it 
will  be  found  to  be  a  repetition  of  a  section 
in  the  old  Act  of  1807.  It  is,,  no  doubt, 
very  true  that  at  first  sight  it  looks  against 
the  practice  of  Parliament  to  give  such  a 
drastic  right  to  local  authorities,  whether 
absolutely  or  with  that  modicum  of  control 
which  Lord  M'Laren  thinks  the  clause 
possesses.  In  the  one  way  or  the  other  it 
IS  drastic  to  give  this  power  of  interfering 
with  private  rights  without  going  through 
the  ordinary  proceedings  for  the  compul- 
sory acquisition  of  land.  But  I  think  if 
the  subject  conies  to  be  examined,  it  is 
such  a  very  exceptional  case  that  there  was 
»x>d  reason  why  Parliament  should  do  it. 
We  are  dealing  with  sewers,  and  sewei-s  of 
conrse  do  not  mean  house  drains,  but  the 
general  system  by  which  the  general  drain- 
age of  a  to^n  or  community  is  to  be  taken 
away,  and,  as  Lord  Adam  has  shewn,  the 
power  is  in  the  section  which  begins  by 
giving  powers  to  go  through  streets.  Now, 
it  is  scarcely  conceivable  that  a  local 
authority  Tvould  ever  wish  to  put  a  drain 
under  a  building  instead  of  along  a  street, 
unless  where  it  really  could  not  be  helped, 
because  under  a  building  is  the  most  incon- 
venient place  to  put  a  sewer,  there  is  such 
gteat  difficulty  in  getting  at  it  if  anvthing 
goes  wrong.  So  the  use  that  would  pro- 
bably be  made  of  this  particular  section, 
80  far  OS  going  tinder  people's  houses,  would 
be  of  a  limited  character ;  it  would  only  be 
where  you  practically  could  not  take  the 
eewers  along   a    street  without    in    some 


place  making  a  junction  or  cut  between, 
one  street  and  another.  More  than  that, 
when  it  is  done,  from  the  very  nature  of  a 
sewer  which  is  put  under  ground,  a  man's 
property  is  not  taken  away  altogether, 
though  no  doubt  considerable  injury  and 
inconvenience  is  inflicted,  for  wnich,  all 
the  same,  compensation  is  provided  in  the 
damages  section. 

I  have  thought  it  necessary  to  make  these 
observations,  for  I  have  always  been  one  of 
those  who  think  that  people's  property 
should  not  be  taken  away  by  Act  of  Parlia- 
ment without  the  very  clearest  indication 
that  that  is  meant.  But  this  power  is  not 
reallj[  so  drastic  an  invasion  of  the  rights 
of  private  parties  as  would  at  first  sight 
appear. 

The  Court  i-ecalled  the  Lord  Ordinary's 
interlocutor,  refused  the  note  of  suspension 
and  interdict,  and  decerned. 

Counsel  for  the  Complainers  and  Respon- 
dents—Orabb  Watt,  K.C.— W.  T.  Watson. 
Agent— Alex.  Stewart,  S.8.C. 

Counsel  for  the  Respondents  and  Re- 
claimers— Crole,  K.C. — Pitman.  Agents — 
Tait  &  Crichton,  W.S. 


Tuesday,  November  2L 

FIRST    DIVISION. 

[Lord  Dundas,  Ordinaiy. 
TYRRELL  v.  PATON  &  HENDRY. 

Beparation— Negligence— Master  and  Ser- 
vant —  Ship  —  Defective  Hatchtoay  —  In- 
juries  Sustained  hy  Falling  Down  a 
Hatchway  —  Defect  Ejeisting  Prior  to 
Voyage  and  not  Obviously  Reparable  by 
Crew — Relevancy. 

In  an  action  of  damages  for  personal 
injuries  brought  by  a  ship's  engineer 
against  the  owners  of  the  ship,  the 
pursuer  made  averments  to  the  effect 
that  his  injuries  had  been  caused 
through  the  hatches  not  being  on, 
which  state  of  matters  was  due  to  the 
defective  condition  of  the  beam  on 
which  they  should  have  rested,  and 
that  this  defect  had,  unknown  to  him, 
existed  prior  to  that  voyage,  and  for  a 
considerable  period,  and  was  or  ought 
to  have  been  known  to  the  defenders. 

Held  that  the  action  was  relevant, 
inasmuch  as  the  defect  (1)  was  alleged 
to  have  existed  prior  to  the  commence- 
ment of  the  voyage,  and  (2)  was  not 
one  which  it  was  self-evident  the  crew 
could  have  repaired. 

Gordon  v.  Pyper,  November  22,  1892, 
20  R.  (H.L.)  23,  distinguished. 
This  was  an  action  at  the  instAnce  of 
Samuel  Tyrrell,  engineer,  310  Baltic  Street, 
Bridgeton,  Glasgow,  against  Paton  & 
Hendry,  shipbrokers,  142  St  Vincent  Street, 
Glasgow,  managers  of  the  s.s.  *'  Turtle,"  as 
representing  her  ownera,  in  which  he  sued 
for  the  sum  of  £500  in  name  of  damages  for 
personal  injury. 
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The  pursuer  made  the  following  aver- 
ments— "(Cond.  2)  On  or  about  'niesday, 
16th  February  1804  the  pursuer  was  en- 
gaged by  the  defenders  at  Glasgow  as  en- 
gineer on  the  'Turtle.'  Tlie  boat  left  for 
Warrenpoint  in  Ireland  with  a  carg^  of 
coal,  and  having  discharged  her  cargo 
there  she  left  for  Maryport  on  or  about 
Thursday  night,  18th  September.  (Cond. 
8)  On  Friday  morning,  19th  February  1904, 
about  4  a.m.,  the  pursuer  was  requested  by 
the  mate,  who  was  at  the  wheel,  to  go 
forward  and  call  a  sailor  to  relieve  hini 
from  his  duty.  The  pursuer  went  forward 
as  desired,  and  in  the  course  of  doing  so  he 
fell  into  the  hold  of  the  vessel  through  the 
middle  hatches,  which  were  uncovered. 
.  .  .  Explained  and  averred  that  it  was  very 
dark  at  the  time  of  the  accident  to  the  pur- 
suer. (Cond.  4)  The  mouth  of  the  hold  or 
hatchway  is  about  30  feet  long  by  12  feet 
broad  or  thereby,  and  in  it  there  are  two 
iron  thwartship  beams  and  three  fore  and 
aft  beams,  and  the  hatches  were  placed  on 
the_  top  of  the  latter.  At  the  time  of  the 
accident  the  aft  hatches  were  on,  but  not 
the  middle  hatches.  The  reason  why  the 
hatches  were  off  was  that,  as  the  pursuer 
has  since  learned,  the  forward  thwartship 
beam  was  bent  and  twisted,  with  the  result 
that  the  centre  fore  and  aft  beam,  which 
is  interposed  between  the  two  thwartship 
beams,  was  too  short  and  would  not  catch 
in  the  socket  in  the  forward  thwartship 
beam.  In  these  circumstances  the  middle 
hatches  could  not  be  put  on,  but  the  pur^ 
suer  was  imaware  of  tliis  at  the  time. 
...  It  is  admitted  that  the  hatches  were 
laid  on  the  top  of  the  coal  cargo  during 
the  voyage  from  Glasgow  to  Warrenpoint, 
being  supported  by  the  coal.  .  .  .  (Cond.  6) 
For  the  pursuer's  injuries  the  defenders  are 
responsible.  It  was  their  duty  to  see  that 
the  boat  and  its  equipment  were  in  a 
propter,  safe,  and  seaworthy  condition.    In 

E articular,  it  was  their  duty  to  see  that  the 
atches,  and  the  thwartship  and  foi'e  and 
aft  beams  on  which  they  rested,  were  in 
good  and  sufficient  order.  This  the  defen- 
ders culpably  failed  to  do.  The  thwart- 
ship beam  was,  as  already  stated,  bent, 
twisted,  and  defective,  and  the  centre  fore 
and  aft  beam  was  too  short.  This  state  of 
matters  rendered  it  impossible  to  put  the 
centi-e  hatches  on,  with  the  result  tliat  a 
trap  existed  on  the  boat,  which  particularly 
during  the  night  formed  a  danger  to  which 
the  defenders  employees  were  exposed.  It 
was  the  duty  of  tne  defenders  to  have  re- 
paired the  l>eanis  referred  to,  or  in  any 
event  to  have  warned  their  employees  of 
the  danger  which  this  defective  condition 
ci-eated.  This  the  defenders  culpably 
omitted  to  do.  They  knew,  or  should  have 
known,  the  defective  state  of  their  boat,  as 
the  pursuer  has  ascertained  and  avei-s  that 
it  had  been  in  the  same  condition  for  a 
considerable  time  previously,  and  that  an 
accident  of  a  similar  nature  had  in  conse- 
quence thereof  occurred  on  a  previous 
voyage.  The  pursuer's  injuries  were  a 
natural  and  probable  result  of  the  defen- 
ders' negligence.  After  the  pursuer  was 
injured  the  thwartship  beams  and  the  fore 


and  aft  beams  were  altered.  One  thwart- 
ship beam  and  two  fore  and  aft  beams  in 
?:ood  condition  were  used,  instead  of  the 
wo  thwartship  and  three  fore  and  aft 
beams  in  use  previously.  These  formed 
a  good  and  sufficient  support  for  the 
hatches." 

In  answer  the  defenders  averred  that  the 
accident  happened  through  the  pursuer's 
own  fault ;  that  appliances  were  on  board 
for  covering  the  hatches ;  that  they  had 
been  used  on  the  voyage  from  Glasgow  to 
Warrenpoint  referred  to  in  Cond.  2,  and 
that  if  they  were  not  on  the  hold  at  the 
time  of  the  accident  it  was  owing  to  the 
fault  of  the  master  or  of  the  fellow-servaDts 
of  the  pursuer.  ■ 

The  defenders  pleaded,  inier  oZta— "(1) 
The  pursuer's  averments  are  irrelevant." 

On  25th  February  1905  the  Lord  Ordinary 
(Dttndab)  sustained  the  first  plea-in-law  for 
the  defenders  and  dismissed  the  action. 

Oyinian, — "The  pursuer  states  that  on 
16th  February  1904  he  was  eugaged  by  the 
defenders  as  an  engineer  on  board  the 
cargo-boat '  Turtle,'  of  which  the  defenders, 
who  are  shipbrokers,  are  admittedly  man- 
agers and  represent  the  owners.  About 
four  a.m.  on  19th  February,  the  pursuer, 
being  as  he  avers  requested  by  the  mate, 
who  was  at  the  wheel,  to  go  forward  and 
call  a  sailor  to  relieve  him  from  his  duty, 
went  forward  as  desired,  and  in  the  course 
of  doing  so  fell  into  the  hold  of  the  vessel 
through  the  middle  hatches,  which  were 
uncovei«d,  and  sustained  injuries  in  respect 
of  which  he  now  sues  for  £oOO  of  damages. 
The  pursuer  explains,  and  there  seems  to 
be  no  doubt,  that  the  reason  'these  hatches 
were  off  was  that  the  forward  thwartship 
beam  was  bent  and  twisted,  which  ren- 
dered it  impossible  to  utilise  the  system  of 
beams  upon  which  the  hatches  ought  to 
rest.  This  defect  in  the  beam  had,  the 
pursuer  says,  existed  'for  a  consideiaUe 
time  previously,'  and  had  caused  an  acci- 
dent on  a  previous  voyage.  The  nature  of 
the  'fault'  with  which  the  pursuer  charms 
the  defenders  is  set  out  in  article  6  of  me 
condescendence.  He  says  it  was  their  duty 
to  see  that  the  boat  and  its  equipment  were 
in  a  proper,  safe,  and  seaworthy  condition, 
and  in  particular  to  see  that  the  hatches 
and  the  oeams  on  which  they  rested  were 
in  good  and  sufficient  order.  Ue  alleges 
that  the  defenders  culpably  failed  in  this 
duty,  the  said  thwartship  beam  being  bent, 
twisted,  and  defective,  and  that  the  impos- 
sibility of  putting  the  centre  batches  on 
resulted  in  the  existence  of  a  'trap,'  par- 
ticularly at  night.  It  is  averred  that 
the  defenders'  duty  was  to  have  repaired 
the  beam  or  to  have  'warned  their  em- 
ployees of  the  danger,'  and  that  they  '  knew 
or  should  have  known  the  defective  state 
of  their  boat.' 

"In  my  opinion  these  averments  fall  dis- 
tinctly short  of  relevancy.  It  seems  strange 
that  a  seaman  who  had  been  on  board  the 
vessel  for  several  days,  during  which  the 
said  hatch  lay  uncovered,  should  not  have 
been  able  to  avoid  any  chance  of  danger 
there  might  be  in  the  existence  of  such  a 
patent  condition  of  affairs.    But  apart  from 
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that,  I  hold  the  pursuer's  averments  to  l>e 
irrelevant  upon  the  authority  of  Gordon  v. 
Pmer,  20  R.  (U^L.)  23,  which  is  not,  in  my 
judgment,  distinguishable  in  any  material 
particular  froni  the  present.  There  a  sea- 
man on  board  a  trawler  allied  that  while 
helping  to  raise  the  trawl  he  was  injured  in 
coE^equence  of  the  breaking  of  a  rope  or 
ropes,  which  was  due  to  defective  splicing. 
The  action  was  dismissed  by  the  Court  as 
irrelevant,  and  the  House  of  Lords  alHrmed. 
There  was  nothing  in  the  pursuer's  state- 
ment to  show  that  the  splicing  was  defective 
at  the  time  when  the  vessel  was  equipped. 
In  the  pi-esent  case  no  such  suggestion  is 
made  in  regard  to  the  bent  beam,  and  the 
fact  that  the  twist  is  said  to  have  been  in 
existence  before  this  particular  voyage  be- 
gan seems  to  me  to  make  no  difference.  I 
refer  to  the  opinion  of  the  Lord  Chancellor 
(Herschell)  in  Gordon's  case  and  also  to 
the  additional  observation  of  Lord  Watson, 
that  'even  if  that  allegation  had  been  made' 
(viiE,  that  the  splicing  was  originally  defec- 
tive) '  I  should  nof  have  been  prepared  to 
hold  that  a  mere  defect  in  the  splicing  of 
the  tackle,  which  is  obvious,  constitutes 
any  default  of  duty  on  the  part  of  the  ship- 
owner if  he  provides  the  master  and  crew 
with  proper  material  for  correcting  the 
defect  in  the  course  of  the  voyage.'  In  the 
present  case  the  pursuer  makes  no  sugges- 
tion, and  it  would  seem  difficult  to  make 
such,  that  the  master  and  crew  had  not  on 
board  the  means  either  of  straightening 
the  obvious  twist  in  this  beam,  or  of  pro- 
tecting the  edge  of  the  hold  if  their  com- 
bing was  not  of  a  sufficient  nature  to  secure 
tiiose  on  board  from  danger.  It  seems  to 
me  that  the  pursuer  has  not  set  forth  any 
relevant  case  against  the  brokers  as  repre- 
senting the  owners,  and  I  shall  therefore 
sustain  the  def  endei-s'  first  plea  and  dismiss 
the  action  ^ith  expenses." 

The  pursuer  reclaimed. 

Argued  for  the  reclaimer — The  pursuer's 
averments  were  clearly  relevant.  He  aver- 
red a  defect  in  the  permanent  condition  of 
the  ship — a  defect  existing  during  the  pre- 
vious voyage.  It  was  also  averred  that  the 
defendei-s  were  aware  of  its  existence.  It 
was  clearly  a  case  for  inquiry.  The  judg- 
ment of  the  Lord  Ordinary  proceeded  on 
two  grounds — (1)  that  the  defect  was  patent 
to  the  pursuer,  and  was  an  obvious  defect. 
The  Lord  Ordinary  was  in  error  in  so  think- 
ing, for  the  defect  could  not  be  discovered 
tiU  the  accident  happened.  The  statement 
of  the  pursuer  w^as  that  the  accident  hap- 
pened at  4  a.m.  on  a  very  dark  morning  m 
February,  so  that  the  danger  was  not,  on 
the  pursuer's  statement,  a  patent  one. 
Moreover,  whether  a  danger  was  patent 
or  not  was  a  subject  for  inquiry.  (2)  The 
Lord  Ordinary  was  in  error  in  thinking 
that  this  case  was  governed  by  that  oi 
Gordon  v.  Pyjper,  November  22,  1802,  20 
R.  (H.L.)  23.  That  case  was  clearly  distin- 
guishable. The  defect  which  caused  the 
accident  there  was  obvious,  and  it  had 
emerged  during  the  voyage.  Here  the 
ship  was  alleged  to  have  been  defective 
before  the  voyage  in   question  began,  for 


the  hatches  could  not  be  put  on  owing  to 
the  state  of  the  forward  thwartehip  beam. 
That  was  a  defect  for  which  the  owners 
were  liable,  and  was  not  the  fault  of  a 
fellow-servant. 

Argued  for  respondents — The  duty  of  the 
respondents  was  to  supply  a  seaworthy 
ship.  That  had  been  done.  The  defects 
alleged  were  such  as  the  crew  could  and 
ought  to  have  remedied.  The  owners  were 
not  responsible  for  such  defects— A'iceJ  & 
Craig  v.  State  Line  Steamship  Company, 
July  20,  1877,  4  R.  (H.L.)  103,  U  S-Lr!  734  ; 
Healey  v.  Pinkney  dfc  Ports'  Stea-mahip 
Company,  [1884]  A.C.  222.  If  there  wei-e 
fault  here  it  was  fault  on  the  part  of  a 
fellow-servant,  for  which  the  owners  were 
not  responsible — Hedleif  v.  Pinkney,  dt. 
sup. 

Lord  Frbhidknt — This  is  an  action  a.t 
the  instance  of  a  seaman,  who  was  an  engi- 
neer on  board  the  "  Turtle,"  of  which  the 
defenders  represent  the  owners,  and  it  is 
an  action  of  damages  for  injuries  which 
the  pursuer  alleges  he  sustained  through 
falling  down  the  uiouth  of  the  middle 
hatchway. 

The  Lord  Ordinary  has  dismissed  the 
action  as  irrelevant,  and  he  has  done  so 
on  the  authority  of  the  case  of  Omrdon  v. 
Pyper,  20  R.  (H.L.)  23,  which  was  decided 
in  the  Second  Division  and  affirmed  on 
appeal  in  the  House  of  Lords.  That  was 
an  action  of  damages  at  the  instance  of  a 
seaman  against  the  ownera  of  a  steam 
trawler,  in  which  the  pursuer  averred  that 
he  had  received  injuries  owing  to  the  de- 
fective splicing'  of  two  ropes. 

The  Lord  Ordinary  bolus  that  the  present 
case  is  governed  by  that  decision.  I  can- 
not help  thinking  that  the  Lord  Ordinarv 
has  been  misled  by  an  expression  which 
the  Lord  Chancellor  uses  in  his  judgment 
in  that  case.  What  the  Lord  Ordinary 
says  is  this — "  Tlie  action  " — Oordon  v. 
Pyper — "  was  dismissed  by  the  Court  as 
irrelevant,  and  the  House  or  Lords  affirmed. 
There  was  nothing  in  the  piirsuer's  state- 
ment to  show  that  the  splicing  was  de- 
fective at  the  time  when  the  vessel  was 
equipped.  lu  the  present  case  no  such  sug- 
gestion is  made  in  i<egard  to  the  bent  beam, 
and  the  fact  that  the  twist  is  said  to 
have  been  in  existence  before  the  parti- 
cular voyage  began  seems  to  me  to  make 
no  difference." 

That,  I  think,  shows  that  the  Lord 
Ordinary  has  read  "equipped"  as  mean- 
ing the  equipment  of  the  vessel  when  she 
first  put  out  from  dock,  and  not  as  mean- 
ing equipped  when  the  particular  voyage 
began. 

In  the  report  of  Gordon  v  Pyper,  during 
the  argument,  the  Lord  Chancellor  makes 
this  observation — "There  is  no  statement 
that  the  rope  was  in  this  condition  when 
the  vessel  started  on  the  venture."  That 
shows  in  what  sense  the  Lord  Chancellor 
uses  the  word  "  equipped  "  in  the  judgment. 
Lord  Watson  says — "  I  concur.  There  is 
no  allegation  in  this  record  that  at  the 
time  when  this  vessel  sailed  the  tackle  was 
defective  so  far  as  regarded  this  splicing." 


Digitized  by 


v^oogle       — 


92 


The  Scottish  Law  Reporter.- 


■  Vol.  XL/If.  rr^Z-  *•'"'  *  ""*»' 

l_  Nov.  SI,  1905. 


When  you  consider  that  the  point  you 
have  referred  to  in  the  passages  I  have 
quoted  is  ttie  starting  01  the  venture  or 
tae  saUing  of  the  ship,  it  is  clear  that 
there  is  in  the  present  case  a  clear  aver- 
ment that  matters  were  wrong  when  the 
vessel  started  on  the  voyage,  and  that 
consequently  Gordon  v.  Pyper  does  not 
warrant  this  action  being  dismissed  as 
irrelevant. 

There  remains  the  second  point,  however, 
as  to  which  the  Lord  Ordinary  says  that  he 
agrees  with  the  dictum  of  Lord  Watson 
in  Gordon's  case,  that  "  even  if  that  allega- 
tion had  been  made" — viz.,  that  the  splicing 
was  originally  defective — "I  should  not  have 
been  prepared  to  hold  that  a  mere  defect 
in  the  splicing  of  the  tackle,  which  is 
obvious,  constitutes  any  default  of  duty  on 
the  part  of  the  shipowner  if  he  provides 
the  master  and  crew  with  proper  materials 
for  correcting  the  defect  in  the  course  of 
the  voyage." 

I  have  no  doubt  that  all  that  is  perfectly 
sound,  but  it  must  be  taken  aecundum  sub- 
jectam  materiam,  which  is  the  splicing  of 
a  rope.  That  is  a  thing  within  the  ordi- 
nary education  of  every  seaman,  and  a  defect 
in  a  rope  is  not  a  structural  defect  which 
the  crew  could  not  be  expected  to  put  right 
for  themselves.  Here  the  pursuer  says 
that  he  fell  down  the  hold,  not  because 
there  were  no  hatches,  but  because  the 
hatches  were  off,  and  the  reason  which 
he  alleges  for  that  is  this,  that  "  the  for- 
ward thwartehip  beam  was  bent  and 
twisted,  with  the  result  that  the  centre 
fore-and-aft  beam,  which  is  interposed  be- 
tween the  two  thwartship  beams,  was  too 
short  and  would  not  catch  in  the  socket 
in  the  forward  thwartship  beam." 

I  am  not  giving  any  opinion  whether 
these  defects  could  be  put  right  by  the 
crew.  All  I  do  say  is  that  it  is  not  a  defect 
which,  like  the  splicing  of  a  rope,  is  self- 
evident  —  to  be  capable  of  immediate 
i-emoval.  Therefore  I  think  that  this  is 
not  a  matter  which  can  be  disposed  of  on 
relevancy.  It  may  well  be  that  the  case 
may  afterwards  be  found  to  fall  within 
Lorid  Watson's  dictum,  but  that  will  depend 
on  the  facts.  Where  the  matter  is  not,  as 
the  pursuers  stated,  self-evident  as  capable 
of  cure  by  the  crew,  it  is  not,  I  think,  neces- 
sary as  matter  of  pleading  that  he  should 
aver  that  it  w  as  not  so  capable. 

I  think,  therefore,  that  the  interlocutor  of 
the  Lord  Ordinary  should  be  recalled,  but 
of  course  all  such  questions  as  contributory 
negligence  must  i-emain  open,  for  I  cannot 
help  thinking  that  there  are  many  actions 
where  pursuers  come  into  court  hoping 
that  juries  will  find  in  their  favour  and  dis- 
regam  the  rule  of  law — a  perfectly  sound 
rule  of  law — that  a  man  must  take  the  risks 
of  the  employment  in  which  he  is  engaged. 

Lord  Adam  concurred. 

Lord  M'Laren — I  agree  with  your  Lord- 
ship. If  it  turns  out  that  there  was  a  ship's 
carpenter  on  l)oard  who  was  competent  to 
mend  this  hatch,  and  that  there  was  mate- 
x'ial  on  boai-d  for  mending  it,  the  defenders 
would  not  be  liable. 


I  aa,y  so  not  on  any  specialities  applicaUe 
to  ships  but  on  general  grounds,  for  if  an 
employer  provides  competent  material  and 
proper  use  is  not  made  of  it  by  his  servants, 
that  is  a  fault  on  the  servants'  part  for  which 
the  employer  would  not  be  liable. 

I  agree  in  thinking  that  this  is  a  case  for 
inquiry,  and  that  proof  should  be  allowed. 

Lord  Kinnear— I  am  satisfied  that  the 
facts  here  must  be  ascertained  in  the  ordi- 
nary way  before  the  question  of  responri- 
bility  can  be  decided. 

The  Court  recalled  the  Lord  Ordinary's 
interlocutor  aud  ordered  issues. 

Counsel  for  the  Pursuer  and  Reclaimer- 
Watt,  K.C.— Munro.  Agents — Oliphantft 
Murray,  W.S. 

Counsel  for  the  Defenders  and  Respon- 
dents—Ure,  K.C.— Spens.  Agents— Boyd, 
Jameson,  &  Young,  W.S. 


Tuesday,  Novembtr  21. 

FIRST    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Hamilton. 

CONVERT   V.   LANARKSHIRE 
TRAMWAYS  COMPANY. 

Foreign— Reparation— Conflict  of  Lav»— 
International  Private  Law  —  Lex  loci 
delicti  coTnmissi— Action  in  Scotland  by 
Domiciled  Irishman  for  Solatium. 

A  domiciled  Irishman  living  in  Ireltuid 
raised  an  action  in  a  Sherifl  Court  in 
Scotland  against  a  tramway  company 
operating  there,  to  recover  damages, 
by  way  of  solatium,  for  the  death  ofhis 
son,  wno  had  been  killed,  he  averr^,  by 
their  negligence.  The  law  of  Ireland 
recognising  no  claim  for  solatium,  the 
defenders  pleaded,  inter  aZia— (1)  The 
action  is  irrelevant;  (2)  no  title  to  sue. 

Held  that  the  pursuer's  remedy  was 
regulated  by  the  lex  loci  delicti  com- 
missi irrespective  of  his  domicile,  and 
an  allowance  of  issues  granted. 

Kendrick  v.  Burnett,  November  17, 

1807,  25  R.  82,  35  S.LR.  ffi,  explained 

and  distinguished. 

Expenses— Appeal  for  Jury  TYicd—Sum- 

m.ar  Roll  Discussion — Prelim  inary  Pleat 

—A  llowance  of  Expenses  in  Intienocutor 

Deciding  Preliminary  Plecui. 

In  an  action  of  damages  for  solatium 
in  which  the  pursuer  had  appealed  for 
jury  trial,  the  defenders  pleaded,  ittter 
alia,  no  relevant  case  aud  no  title  to 
sue.    After  a  discussion  in  the  Summar 
Roll,    the    Court,    in    the   interlocutor 
repelling  the  preliminary  pleas,  aUouitd 
the  pursuer  the  expenses  of  the  dis- 
cussion. 
On  28th  March  1905  James  Convery,  Mag- 
liara.  County  Londonderry,  Ireland,  raiaed 
an  action  in  the  Sheriff  Court  of  Lanark- 
shire at  Hamilton  against  the  lAnarkshin- 
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Tnunwaya  Company,  carrying  on  business 
»t  Power  Station,  Elainburgh  Road,  Motkei- 
vell.  In  it  he  sought  to  recover  a  sum  of 
£1000  as  reparation  and  solatium  for  the 
death  of  his  son,  Andrew  Convery,  who 
had  died  from  injuries  received  by  being 
mo  over  by  an  electric  car  at  Wishaw  on 
2Kh  October  1901,  the  car  being  the  pro- 
pwty  of  the  Tramways  Company. 

Tae  pursuer  averred  that  the  accident 
was  caused  through  the  fault  and  negligence 
of  the  defenders,  or  of  their  servants,  for 
whom  they  were  responsible,  in  driving 
the  electric  car  in  a  reckless  and  careless 
Dutnnerand  at  an  excessive  rate  of  speed, 
and  in  failing  to  keep  a  proper  look  out, 
and  in  not  giving  the  deceased  warning 
of  tiie  approach  of  the  car.  He  made  no 
averment  of  his  having  been  dependent  on 
the  deceased  man  or  of  any  patrimonial 
loss. 

Hie  defenders,  inter  alia,  pleaded— "(1) 
The  action  is  irrelevant.  (2)  No  title  to 
sue." 

On  13th  June  1906  the  Sheriff-Substitute 
(Thoiison)  allowed  a  proof  before  answer, 
and  on  23rd  June  the  pursuer  appealed  to 
the  First  Division  of  the  Court  of  Session 
for  jury  trial.  The  case  was  sent  to  the 
Summar  RoU  for  the  discussion  of  the  ques- 
tion of  relevancy  and  title. 

Argued  for  the  defenders  and  respon- 
dents—By the  law  of  Ireland  there  was  no 
obligation  on  a  son  to  support  his  father, 
and  the  doctrine  of  solatium  being  based 
on  such  an  obligation  did  not  obtain  in 
Ireland.  Though  the  case  of  Goodman 
y.  London  and  North- Weatem  RaUioay 
Company,  March  6,  1877,  14  S.L.R.  449, 
turned  on  Lord  Campbell's  Act  1846  (0 
and  10  Vict.  cap.  88),  sec.  3,  which  pro- 
vided that  all  such  actions  must  be  raised 
within  twelve  months  of  the  death  of  the 
person  in  respect  of  whose  death  they  were 
Drought,  still  the  case  set  forth  the  prin- 
ciple that  the  law  of  the /orum  and  the 
law  of  the  loctia  delicti  must  coincide  in 
afFording  the  remedy  sought.  Here  the 
injury,  consisting  of  wounded  feelings  only, 
■*a8  purely  personal,  and  was  suffered  in 
Ireland.  The  claim,  moreover,  was  put  for- 
ward by  one  domicUed  in  Ireland,  where  the 
law  did  not  recognise  the  alleged  injury  as 
a  wrong,  and  the  law  of  the  domicile  of  one 
who  seeks  reparation  must  recognise  the 
dMm — Kendnck  v.  Burnett,  November  17, 
1887,  25  R.  82,  36  S.L.R.  62;  Boaaea  v. 
Bhwdoai  Sinhjee,  October  29,  1891,  19  R. 
31,  29  S.L.R.  83.  Greenhorn  v.  Addie,  June 
13, 1856, 17  D.  860,  had  decided  that  solatium 
KMild  not  be  sued  for  apart  from  patri- 
monial loss,  of  which  there  was  none  here ; 
and  Darling  v.  Gray  <fe  8ona,  May  31,  1892, 
19  R.  (H-L.)  31,  20  8.L.R.  910,  that  it  was  a 
peculiar  remeidy  which  should  be  kept 
within  very  strict  limits.  The  action  was 
irrelevant  and  should  be  dismissed.  (The 
cases  of  Eiatend  v.  North  Britiah  Railway 
Oompang,  July  13,  1870,  8  Macph.  980,  7 
8.L.R.  6^ ;  Joaeph  Evana  &  Sana  v.  John 
0.  Stein  &  Company,  November  17,  1904, 
7  P.  65,  42  S.L-R.  103,  were  also  cited.) 

Argued  for  the  pursuer  and  appellant — 


The  action  was  good,  irrespective  of  the  lex 
domicilii,  if  adniited  by  the  lex  fori  a,Tad  the 
lex  lod  delicti.  These  laws,  i.e.,  the  law  of 
Scotland,  concurred  in  allowing  the  remedy. 
The  case  of  Eiatend,  ut  supra,  was  dis- 
tinguished by  the  fact  that  the  obligation 
arose  out  of  a  contract,  and  that  of  Kend- 
rick,  ut  supra,  by  the  fact  that  the  delict 
occurred  on  the  high  seas,  and  the  forwm 
was  only  attained  by  the  use  of  arrest- 
ments. The  principles  governing  the  pre- 
sent case  were  set  forth  in  Horn  v.  North 
Britiah  Railway  Company,  July  18,  1878, 
6  R.  1066,  15  S.LR.  707.  The  action  was 
relevant. 

At  advising — 

Lord  Pbbsident-  -The  point  in  this  case 
is  a  very  sharp  one.  The  late  Andrew  Con- 
very  was  killM  by  an  electric  car  belonging 
to  the  Lanarkshire  Tramways  Company  in 
Wishaw.  The  present  action  is  at  the 
instance  of  the  father  of  the  deceased  man, 
on  the  allegation  that  the  accident  was  due 
to  the  fault  of  those  for  whom  the  defenders 
are  responsible.  The  pursuer  is  an  Irish- 
man, and  does  not  allege  that  he  was  in 
any  way  dependent  on  his  deceased  son, 
and  accordingly  he  is  met  with  the  pleas 
that  the  action  is  irrelevant  and  that  he 
has  no  title  to  sue.  The  meaning  of  these 
pleas  is  that  as  he  cannot  on  his  own  show- 
ing have  any  claim  except  for  solatium, 
and  as  that  is  not  given  by  the  law  of  Ire- 
land to  a  father  for  the  death  of  his  son, 
this  action  cannot  be  maintained  against 
the  defenders. 

The  point,  so  far  as  I  know,  is  not  covered 
by  Scottish  decision,  and  though  the  cases 
quoted  at  the  bar  dealt  with  the  law  round 
about  it,  none  dealt  directly  with  it.  There 
is,  for  instance,  the  case  of  Greenhorn  v. 
Addie  (17  D.  860),  with  which  your  Lord- 
ships are  familiar,  but  there  this  actual 
point  was  not  raised.  Indeed,  the  only  case 
where  anything  was  said  that  really  touches 
the  point  is  that  of  Goodman  v.  The  London 
and  North  -  Western  Railway  Company 
(14  S.L.R.  449),  though  even  there  the  deci- 
sion of  the  case  did  not  turn  on  this  point. 
The  point  in  Goodman  was  that  a  pursuer 
in  an  action  raised  in  Scotland  in  i-espectof 
an  accident  in  England  had  no  right  of 
action  when  there  was  no  liability  in  the 
place  where  the  accident  occun-ed.  The 
accident  had  taken  place  in  England,  and  it 
was  admitted  that  if  the  action  had  been 
brought  in  England  the  pursuer  could  not 
have  recovered  damages  owing  to  the  terms 
of  Lord  Campbell's  Act  (9  and  10  Vict.  c.  98), 
because  the  time  limit  imposed  by  that  Act 
had  expired  before  the  action  was  raised. 
So  the  point  came  to  be,  could  the  pursuer 
by  founding  jurisdiction  in  Scotland  suc- 
ceed in  recovering  damages  for  an  accident 
which  occurred  in  England  when  no  action 
would  have  lain  in  England.  But  Lord 
Shand  makes  an  observation  which,  though 
a  mere  dictum,  and  accordingly  to  be  read 
secundum  aubjeetam  materiam,  yet,  when 
examined  with  its  context,  makes  it  plain 
that  his  Lordship  had  this  very  point  clearly 
in  view.  What  nis  Lordship  says  is — "  But 
just  as  the   lex  lod  contractus  must   be 
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applied  in  reference  to  the  terms  and  effect 
or  the  contract  for  the  purpose  of  ascertain- 
ing whether  liability  exists,  so  I  think  the 
lex  loci  must  be  applied  with  reference  to 
the  acts  committed  in  order  to  ascertain 
■whether  there  be  liability."  The  intuitus 
of  that  was  whether  you  could  have  liability 
in  Scotland  for  an  iict  committed  in  Eng- 
land. But  there  is  no  doubt  that  the  pro- 
position is  wider  and  covers  the  present 
case.  That,  however,  alone  would  not  be 
sufficient  as  an  authority,  as  the  dictum 
was  obiter. 

But  there  is  much  other  authority  not 
cited  at  the  discussion  of  the  case.  The 
matter  is  dealt  with  by  the  well-known 
authors  on  international  law.  I  can  quote 
conveniently  from  "Wharton's  Conflict  of 
Laws,  section  475,  where  the  authorities 
are  collected — "  By  the  Roman  law,  wher- 
ever a  delict  is  committed,  whether  the 
stay  of  the  delinquent  is  permanent  or 
transient,  there  is  the  forum  delicti.  And 
the  local  law  applicable  is  and  continues  to 
be  that  of  such  special  forum."  The  author 
then  goes  on  to  point  out  that  Savigny, 
almost  alone  of  famous  jurists,  takes,  as 
he  thinks,  the  erroneous  view  that  "the 
law  of  the  place  of  process  is  to  obtain, 
not  that  of  the  place  w  here  the  delict  was 
committed."  Then  at  section  477  he  con- 
tinues— "Bar  distiuguishes  delicts  which 
call  for  the  restoration  or  reparation  of 
an  injury,  and  those  which  call  for  a  flne 
or  penalty  payable  to  the  injured  party. 
The  flrst  he  subjects  to  the  law  of  the  place 
where  the  delict  was  committed.  Every 
person,  foreigfner  or  subject,  is  bound  to 
repair  any  damage  done  by  him  according 
to  the  local  law.  He  adds  that  the  same 
rule  applies  in  the  United  States. 

We  have  therefore  in  these  passages  a 
satisfactory  general  statement  of  the  rule 
in  accordance  with  Lord  Shand's  dictum, 
though  no  doubt  he  did  not  lay  down  the 
rule  with  so  wide  an  application. 

This  would  be  sufacient  to  decide  the 
case,  but  there  is  more.  In  English  law  we 
get  further  light  on  the  position  of  Eng- 
lishmen under  Lord  Campbell's  Act.  In 
the  case  of  "  The  Eoqplorer'^  (L.R.  3  A.  &  E. 
289)  there  is  the  high  authority  of  Sir  Robert 
Phillimore,  and  though  there  is  not  much 
said  in  the  judgment,  as  the  point  was 
not  the  main  one  in  the  case,  yet  the  point 
is  decided  in  terms.  Then  in  the  case  of 
Davidson  v.  HUl  ([19011  2  K.B.  606),  where 
there  had  been  a  collision  on  the  high 
seas  owing  to  the  negligence  of  a  English 
ship,  it  was  held  that  the  personal  repre- 
sentative of  an  alien  seamen  was  entitled  to 
recover  damages.  There  is,  if  I  may  say  so, 
a  vei-y  satisfactory  judgment  by  Kennedy, 
J.,  assented  to  by  Phulimore,  J.,  but  too 
long  to  quote.  He  points  out,  however,  that 
in  the  case  of  "The  Bemina"  (1887,  12 
P.D.  58;  1888,  13  A.C.  1),  which  was  a  case 
which  went  to  the  House  of  Lords,  the 
point  though  not  raised  was  necessarily 
involved  in  the  judgment.  One  of  the  two 
successful  claimants  there  was  Habiba  Toeg 
of  Baghdad,  the  mother  of  Moses  Aaron 
Toeg,  who  was  killed  in  an  accident  at  sea 
owing  to  the  fault  of  a  British  ship.    The 


lady  got  her  damages,  and  though  her 
right  was  not  disputed  on  the  ground  of 
the  nationality  of  herself  or  her  son,  it  was 
assumed  in  her  favour  that  in  a  case  of 
delict  the  party  in  fault  must  pay  for  it 
according  to  the  local  law. 

The  only  countenance  for  any  other  view 
rests  on  nothing  better  than  a  misunder- 
standing of  a  remark  of  Lord  President 
Boljerteon's  in  the  case  of  Kendrick  v. 
Burnet  (25  B.  82).  That  was  a  case  of  a 
collision  on  the  high  seas  in  which  an  Eng- 
lish ship  was  at  fault.  The  relatives  of  the 
persons  killed  raised  actions  against  the 
owners,  concluding  both  for  solatium  and 
damages.  In  the  discussion  it  was  as- 
sumed that  all  the  pursuers  were  English, 
and  the  Court  decided  that  claims  could 
only  be  for  damages  alone  and  not  for 
solatium,  as  solatium  was  unknown  to  the 
English  law.  But  after  the  advising  some 
of  the  defenders  put  in  a  minute  stating 
that  the  assumption  was  eri'oneous,  as 
some  of  the  pursuers  were  Scoteh,  and  ac- 
cordingly asked  for  solatium.  The  Lord 
President  points  out  that  that  made  no 
difference.  He  says— "I  may  say  at  once 
that,  as  your  Loraships  know,  I  had  con- 
sidered the  question  which  we  have  now  to 
deal  with,  the  question,  namely,  of  the 
liability  of  the  party  doing  the  injury, 
where  damage  results  from  a  collision  on 
the  high  seas,  and  there  is  a  difference 
between  the  law  of  the  counti-y  of  the 
party  doing  the  injury  and  the  law  of  the 
country  of  the  party  injured,  as  to  the 
liability  arising  from  the  injury.  That 
question,  as  I  have  said,  was  considered 
by  the  Court,  and  if  in  the  opinion  I 
formerly  delivered  I  did  not  discuss  it,  it 
was  not  from  any  doubt  on  the  point,  but 
because,  misled  by  the  record,  I  thought 
the  question  did  not  arise  in  the  circum- 
stances of  this  case.  I  may  now  say  that  I 
think  the  true  view  of  the  law  where  a  con- 
flict arises  in  such  a  case  Ijetween  the  law 
of  the  country  of  the  person  injured  and 
the  person  doing  the  injury  is  that  which  is 
stated  in  one  of  the  articles  of  the  Antwerp 
Congress  of  1885,  and  the  rule  is  that  to 
found  a  claim  there  must  be  a  concurrence 
between  the  law  of  the  country  of  the  in- 
jurer  and  the  injured — that  the  person  con- 
vened as  defender  cannot  be  made  liable 
unless  these  two  factors  concur :  first,  that 
he  is  liable  to  the  claim  made  against  him 
by  the  laws  of  his  own  country,  and  in  the 
second  place  that  the  injured  would  be 
entitled  by  the  laws  of  his  own  country  to 
what  he  claims."  The  article  of  the  Ant- 
werp Congress  is  as  follows : — "  L'abordage 
en  plein  mer,  entre  deux  navires  de  ni^me 
nationality,  est  r^^l^  par  la  loi  nationale. 
Si  les  navires  sont  de  nationality  diff6rente, 
chaciin  est  oblige  dans  la  limite  de  la  loi  de 
son  pavilion  et  ne  pent  recevoir  plus  que 
cette  loi  liii  attribue.'!  That  is  all  quite 
right,  but  the  mistake  arises  fi-om  the  idea 
that  Lord  Robertson  was  speaking  of  the 
law  of  the  domicile  of  the  pursuer.  But  he 
was  speaking  of  no  such  thing,  but  of  the 
law  of  the  flag  of  his  ship.  Of  course  when 
the  collision  takes  place  at  sea  it  is  difficult 
to  say  on  what  territory  the  injury  occurs. 
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But  that  which  Lord  Robertson  means 
and  the  Antwerp  Congress  says  gives  no 
countenance  to  the  view  that  when  a  colli- 
sion occurs  between  two  Scotch  ships 
ttirough  the  fault  of  one  of  them,  what  a 
piuBuer  on  the  other  would  recover  by  way 
of  damages  would  depend  on  whether  he 
was  English,  French,  or  Scotch. 

These  remarks  of  Liord  Robertson's  are 
the  sole  foundation  for  the  quite  erroneous 
view  that  has  been  put  forward,  and  there 
is  no  trace  in  the  great  authorities  that  the 
law  of  the  pursuer's  domicile  has  anything 
to  do  with  it. 

I  therefore  hold  that  the  preliminary 
pleas  should  be  repelled  and  the  action 
take  its  ordinary  course,  which  will  be  an 
allowment  of  issues. 

Lord  Adam,  Lord  M'IiAben,  and  Lord 
KiNNEAR  conciirred. 

The  Court  pronounced  this  interlocutor : — 
"  The  Lords  having  heard  counsel  for 
the  parties  on  the  defenders'  prelimi- 
nary pleas-in-law.  Repel  said  pleas  and 
appoint  the  issue  or  issues  proposed  for 
the  trial  of  the  cause  to  be  lodged  with- 
in eight  days  :  Find  the  pursuers  en- 
titled to  expenses  of  the  discussion  in 
the  Summar  Roll,  and  remit,"  &c. 

Counsel  for  the  Pursuer  and  Appellant — 
Burt.    Agenta— M  'Nab  &  MacHai>ly,  S.S.C. 

Counsel  for  the  Defenders  and  Respon- 
dents—Home. Agent — Patrick  &  James, 
S.S.C. 


Wednesday,  November  29. 

FIRST     DIVISION. 

TAIT  (TOWN-CLERK  OF  MOFFAT), 
PETITIONER. 

Burgh  —  Police-Burgh  —  Town  Council  — 
Abaence  of  Quorum  through  Resignation 
of  CowncMora — Petition  oy  Town-Clerk 
—Procedure — Toton  Councils  {Scotland) 
Act  1900  (63  and  64  Vtct.  cap.  40),  sees.  36, 
38,  58,  61,  66,  71,  and  U3-Burgh  Police 
Scotland)  Act  1892  (65  and  56  Vict.  cap. 
55).  tec.  17,  25,  and  26, 

A  police  burgh  was  governed  by  a 
town  council  consisting  of  nine  coun- 
cillors, including  a  provost  and  two 
bailies.  In  November  1905  there  fell 
to  be  elected  four  councillors,  but  no 
nominations  being  lodged,  no  election 
took  place.  Thereafter  three  of  the 
remaining  Ave  councillors  intimated 
their  intention  to  resign,  with  the 
result  of  leaving,  when  their  intention 
should  be  given  effect  to,  no  quorum 
of  the  council,  which  under  sec.  71  of 
the  Town  Councils  (Scotland)  Act  1900 
consisted  of  three.  Attempts  were 
made  to  hold  a  meeting  of  the  council, 
but  the  councillors  who  had  intimated 
their  resignation  refused  to  attend, 
and  the  business  of  the  burgh  was  in 
consequence  brought  to  a  standstill. 


The  town-clerk  presented  this  appli- 
cation, in  which  he  craved  the  Court 
either  (1)  to  appoint  a  special  election 
of  seven  councillors  to  be  held  in 
manner  provided  by  the  Town  Councils 
(Scotland)  Act  1900,  sec.  36,  or  (2)  alter- 
natively to  declare  that  the  burgh  was 
without  a  legal  council,  and  to  remit 
to  the  Sheriff  of  the  county  to  proceed 
with  an  election  in  the  manner  pro- 
vided by  the  Burgh  Police  (Scotland) 
Act  188^  sees.  25  and  26,  and  by  the 
Town  Councils  (Scotland)  Act  1000. 

The  Court  appointed,  hoc  statu,  a 
special  election  of  seven  councillors  to 
be  held. 
The  Town  Councils  (Scotland)  Act  1900  (63 
and  64  Vict.  cap.  40),  sec.  113,  enacts — 
"  Wherever  it  has,  from  a  failure  to  observe 
any  of  the  provisions  of  this  Act  or  any 
other  Act,  or  from  any  other  cause,  become 
impossible  to  proceed  with  the  execution  of 
this  Act  or  any  part  thereof,  or  wherever 
difficulty  or  dubiety  exists  as  to  the  pro- 
cedure to  be  followed  in  any  case,  or  where 
any  case  arises  in  connection  with  the 
election  of  councillors  or  magistrates  not 
provided  for  by  this  Act,  it  shall  be  lawful 
Tor  the  town  council,  or  any  seven  electors 
or  householders  within  the  burgh,  ...  or 
the  town-clerk,  to  present  a  petition  in 
manner  provided  by  section  17  of  the  Burgh 
Police  (Scotland)  Act  1802,  and  the  same 
procediu-e  shall  follow  upon  said  petition, 
and  the  court  to  whom  the  same  is  pre- 
sented shall  have  the  same  powers  as  is 
provided  by  the  said  section  in  regard  to 
applications  presented  thereunder." 

"The  Burgh  Police  (Scotland)  Act  1802 
(55  and  56  Vict,  cap.  55),  sec.  17,  enacts— 
"Wherever  in  any  burgh  in  existence 
before  the  passing  of  this  Act,  and  which 
thereafter  continues  to  be  a  burgh,  or  in 
any  burgh  the  boundaries  of  which  have 
been  determined  in  terms  of  this  Act,  it 
has,  from  a  failure  to  observe  any  of  the 
provisions  of  this  Act,  or  any  other  Act, 
or  from  any  other  cause,  become  impos- 
sible to  pi-oceed  with  the  execution  of  this 
Act,  the  following  provisions  shall  have 
effect — (1)  It  shall  oe  lawful  for  any  seven 
householders  within  the  burgh  to  present 
a  petition  to  the  Court  of  Session,  or  to 
the  Sheriff  Court,  setting  forth  the  failure 
which  has  taken  place  to  observe  the  pro- 
visions of  this  Act,  or  any_  other  Act,  or 
other  cause  which  has  made  it  impossible  to 
proceed  with  the  execution  of  this  Act,  and 
praying  the  Court  to  pronounce  an  order 
in  terms  of  this  Act  as  hereinafter  men- 
tioned. .  .  ." 

William  Tait,  solicitor,  town-clerk  of  the 
burgh  of  Moflfat,  presented  a  petition  to  the 
Court,  in  which  he  stated — '"That  the  burgh 
of  Moffat  is  a  police  burgh,  originall^formed 
in  the  year  1864,  under  the  provisions  of 
the  General  Police  and  Improvement  (Scot- 
land) Act  1862,  and  is  governed  by  a 
town  council,  consisting  of  nine  couciflors 
including  a  provost  and  two  bailies.  The 
burgh  is  not  divided  into  wards.  At 
and  for  some  time  subsequent  to  the  first 
Tuesdav  of  November,  in  the  year  1904, 
the  full  number  of  the  town  council  and 
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maoistoates  waa  in  exUtence. 

"That  the  election  of  the  town  council 
and  magiKtrateii  is  regulated  by  the  Town 
Councils  (Scotland)  Acts  1900  and  IfiOS,  and 
in  terms  of  these  said  Acts  there  fell  to 
be  elected  on  the  first  Tuesday  in  November 
in  the  year  1006  tno  councillors  in  place 
of  Messrs  William  Knight  and  Thomas 
Murray,  who  retired  by  rotation;  one 
councillor  in  place  of  Mr  Alexander  Thom- 
son, who  retired  as  a  councillor  ad  interim-; 
and  one  councillor  in  place  of  Provost 
James  Ritchie  MacGibbon,  who  had  died 
on  the  19th  S<^tember  1006.  Accordingly  a 
notice  was  duly  issued  on  the  lOtb  of 
October  1006  by  the  petitioner  as  town- 
clerk,  intimating  the  aoove  vacancies,  and 
also  intimating  that  no  person  could  be 
elected  to  the  office  of  councillor  whose 
name  was  not  intimated  to  him  before  four 
o'clock  afternoon  of  Tuesday  Slst  October, 
and  giving  the  further  intimations  required 
by  the  Town  Councils  (Scotland)  Act  1000. 
.  .  .  No  nominations  were  lodged  with  the 
petitioner,  and  accordingly  no  election  of 
councillors  tookplace.  On  the  3rd  day  of 
November  1005  William  Somerville,  one  of 
the  remaining  councillors,  intimated  to  the 
petitioner  his  resignation  as  a  member  of 
the  council,  and  on  the  same  date  James 
Davidson,  another  councillor,  made  a  simi- 
lar intimation,  and  on  the  4th  November 
John  Plant,  another  councillor,  took  the 
same  course.  .  .  .  Under  the  Town  Councils 
(Scotland)  Act  1000,  sec.  38,  the  said  resigna- 
tions take  effect  three  weeks  after  the 
respective  dates  of  intimation.  The  effect 
of  the  said  resignations,  when  they  take 
effect,  will  be  to  leave  only  two  councillors, 
namely.  Bailie  William  Edgar  and  Bailie 
Georee  M'Cubbin. 

"  Tnat  by  section  98  of  the  Town  Councils 
(Scotland)  Act  1000  it  is  provided  that,  in 
the  event  of  the  full  number  of  councillors 
not  being  elected  at  any  election,  the 
vacancy  so  occurring  shall  be  filled  up  ad 
interim  by  the  town  council  at  a  meeting 
of  which  notices  shall  be  sent  out  by  the 
town-clerk  within  three  weeks  of  the 
occurrence  of  such  event,  and  which  shall 
be  held  not  sooner  than  Ave  days  and  not 
Inter  than  ten  days  from  the  date  of  such 
notice.  By  section  71  of  said  Act  it  is  pro- 
vided that  one-third  of  the  town  council 
shall  constitute  a  quorum  at  any  meeting 
thereof.  On  3rd  November  1005  the  peti- 
tioner called  a  meeting,  in  terms  of  section 
38  aforesaid,  to  be  held  on  Friday  the  10th 
November  1905  iit  ll-SO  a.m.  The  aforesaid 
William  Somerville,  James  Davidson,  and 
John  Plant  abstained  from  attending.  The 
said  Bailie  William  Edgar  and  Bailie  George 
M'Cubbin  attended  according  to  said  notice, 
but  as  they  did  not  constitute  a  quorum  of 
the  council  no  business  could  be  done.    The 

getitioner  called  upon  the  said  William 
omerville  the  evening  before  the  said 
meeting  and  urged  him  to  attend,  biit  he 
declined  to  do  so.  The  petitioner  also 
wrote  Messrs  Davidson  ana  Plant  urging 
them  to  attend,  but  they  made  no  reply. 
The  petitioner  also  called  a  special  meeting 
of  council,  in  terms  of  section  58  of  said 
Town  Councils  (Scotland)  Act  1000,  to  be 


held  on  the  said  10th  day  of  November  at 
12  o'clock  noon,  for  the  purpose  of  electing 
aprovost,  as  therein  provided,  but  the  saiS 
William  SomervUle,  James  Davidson,  and 
John  Plant  abstained  frona  attending  this 
meeting  also,  and  consequently  no  election 
could  take  place.  The  aforesaid  38th  section 
also  provioes  that,  in  the  event  of  the  said 
meeting  failing  to  elect,  it  shall  be  in  the 
power  of  the  provost,  or  of  any  councilkm 
forming  among  them  one-third  of  the  wbde 
council,  at  any  time  thereafter  to  call  a 
meeting  for  the  same  purpose  and  on  the 
same  notice.  By  section  61  the  senior  bailie 
is  empowered  to  act  as  chief  magistrate 
failing  the  provost.  No  steps  to  call  any 
such  further  meeting  have  been  taken,  as 
in  view  of  the  attitude  of  the  resigning 
councillors  it  is  not  probable  that  they 
would  attend  anjr  such  further  meeting. 

'"That  the  said  resigning  councillors, 
although  their  resignation  has  not  yet 
actually  taken  effect,  abstain  from  taking 
any  action  to  enable  the  business  of  t^e 
burgh  to  be  conducted  or  any  meeting  of 
the  Town  Council  to  be  held.  Their  doing 
so,  as  they  well  know,  renders  it  impossible 
to  proceed  with  the  execution  of  the  pro- 
visions of  the  aforesaid  Acts.  In  addi- 
tion to  abstaining  from  attending  the  said 
meeting  on  Friday,  10th  Novemner,  they 
have  abstained  from  attending  the  monthly 
meeting  of  the  Council  on  Monday,  13tA 
November, at  which  important  business  re- 
quired to  be  transacted.  .  .  .  The  business 
of  the  burgh  is  accordingly  brought  to  a 
standstill,  and  it  is  impossible  to  proceed 
with  the  execution  of  the  said  Acts  and  of 
the  other  Acts  under  which  the  business  of 
the  burgh  is  regulated.  There  is  also  difH- 
culty  or  dubiety  existing  as  to  the  procedure 
to  be  followed  in  the  present  case,  and  the 
case  is  one  not  provided  for  by  the  said 
Acts.  Section  113  of  the  Town  Councils 
(Scotland)  Act  1000  provides  that  in  these 
circumstances  it  shall  be  lawful  for,  inter 
alios,  the  town  clerk  to  present  a  petition  in 
manner  provided  by  section  17  of  the  Burgh 
Police  (Scotland)  Act  1892,  and  the  same 
procedure  shall  follow  upon  the  said  peti- 
tion, and  the  court  to  whom  the  same  Is 
presented  shall  have  the  samepoweisasis 
provided  by  the  said  section  in  regard  to 
the  applications  presented  thereunder.  Sec- 
tion 17  of  the  last-mentioned  Act  empowers 
a  petition  to  be  presented  to  the  Court  (A 
Session  setting  lorth  a  failure  which  has 
taken  place  to  observe  the  provisions  of 
that  Act  or  any  other  Act,  or  other  cause 
which  has  made  it  impossible  to  proceed 
with  the  execution  of  that  Act,  and  praying 
the  Court  to  pronounce  an  order  in  tetvoa 
thereof,  and  empowers  the  Court  to  pro- 
nounce any  order  which  in  their  judgment 
will  enable  the  proceedings  for  the  execu- 
tion of  the  Act  to  be  continued  as  nearly  as 
possible  as  if  the  said  failtu-e  or  other  cause 
nad  not  taken  place,  and  empowers  tbr 
Coxxtt  to  pronounce  any  order  as  to  thu 
expenses  and  as  to  the  persons  or  assess- 
ments against  which  they  shall  be  charge- 
able. 

"That  section  66  of  the  Town  Councils 
(Scotland)  Act  1000  provides  that  where 
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any  burgh  shall  from  any  cause  be  at 
any  time  without  a  legal  council,  any  seven 
electors  of  the  burgh  may  present  a  petition 
to  the  Sheriff  requesting  him  to  conduct 
an  election  of  a  council,  and  thereupon 
the  sheriff  is  directed  to  proceed  with  an 
election  in  the  manner  tnerein  specified. 
The  said  section  makes  provision,  how- 
erer,  solely  for  the  case  of  an  election  being 
required  of  the  whole  number  of  the  coun- 
cil, and  makes  no  provision  for  the  removal 
from  ofBce  of  councillors  who,  though 
forming  less  than  a  quorum,  have  been 
leg^ly  elected  and  legally  retain  office,  and 
it  IS  doabtful  if  any  case  has  arisen  falling 
under  that  section.  Moreover,  no  steps 
have  been  taken,  or,  so  far  as  the  petitioner 
is  aware,  are  in  contemplation,  by  any 
electors  to  put  the  machinery  of  the  said 
section  in  operation,  and  the  situation 
created  is  one  of  urgency. 

"That  very  gp?eat  inconvenience  arises 
from  the  present  state  of  matters.  The 
ordinary  administration  of  the  burgh  is  at 
present  brought  to  a  standstill  from  the 
unpossibUity  of  meetings  of  council  being 
held.  The  assessments  for  the  current  yeatr 
are  always  imposed  at  a  special  meeting  of 
the  council  in  the  month  of  November,  and 
are  made  payable  on  the  1st  of  January 
following.  No  authority  can  be  given  to 
impose  and  levy  same,  nor  to  borrow  money 
temporarily  from  the  bank  to  meet  trades- 
men b  accounts,  outstanding  instalments  of 
principal  and  interest  on  loans  shortly  fall- 
uig  due,  wages  of  employees,  and  other 
current  expenditure,  nor  to  order  any  other 
workor  tmng  ret^uiring  to  be  done  on  an 
emeigency.  It  is  of  importance  therefore 
that  prompt  provision  snould  be  made  for 
continuing  the  ordinary  administration  of 
the  burgh." 

The  prayer  of  the  petition  was  as  follows : 
— "  May  it  therefore  please  your  Lordships, 
to  appoint  this  petition  to  oe  intimated  on 
the  walls  and  in  the  minute  book  in  com- 
mon form,  and  to  be  advertised  once  in  the 
IfofcU  Ne\o»  and  Awna/ndaXe  BeraM,  and 
to  grant  warrant  for  serving  the  same  upon 
each  of  the  said  William  Eldgar  and  George 
M'Gubbin  and  the  said  William  Somerville, 
James  Davidson,  and  John  Plant,  and 
appoint  them  or  any  one  desiring  to  oppose 
tie  prayer  of  the  petition,  if  so  advised,  to 
lodge  ans\^er8  hereto  within  eight  days 
from  the  date  of  publication  or  service,  or 
within  such  other  short  inducice  as  your 
Lordships  may  direct ;  and  thereafter,  upon 
renaming  consideration  of  the  petition, 
with  or  without  answers :  In  the  first 
place,  in  the  event  of  and  after  the  said 
lesignations  coming  into  effect,  to  appoint 
a  special  election  01  seven  councillors,  to  be 
heu  on  the  first  Tuesday  of  December,  in 
the  year  190S,  or  on  such  other  date  as  the 
Court  may  appoint^  by  the  electors  in  man- 
ner provided  by  section  38  of  the  Town 
Cooncils  (Scotland)  Act  1900,  and  to  appoint 
the  said  WiUiam  Ed^ar,  being  the  senior 
Bailie  and  acting  Chief  Magistrate  of  the 
hurgh,  to  be  returning  officer  at  the  said 
Section,  with  power  to  him  to  fix  the  dates 
for  the  issue  of  all  necessary  notices,  and 
for  lodging  and  withdrawing  nomination 
Touzun. 


papers  subject  to  the  provisions  of  said  sec- 
tion, or,  alternatively,  to  find  and  declare 
that  in  the  event  of  and  after  the  said 
resignations  coming  into  effect,  the  said 
burgh  is  or  will  be  without  a  legal  council, 
and  the  said  Bailie  William  Edgar  and 
Bailie  George  M'Cubbin  will  have  ceased 
respectively  to  hold  the  office  of  councillor 
of  the  burgh,  and  thereafter  to  remit  to  the 
Sheriff  of  the  county  of  Dumfries,  to  con- 
duct an  election  of  a  council  and  to  pro- 
ceed with  an  election  in  the  manner  pro- 
vided by  sections  25  and  28  of  the  Burgh 
Police  (Scotland)  Act  1892,  and  by  the  Town 
Councils  (Scotland)  Act  1900,  relating  to  the 
conduct  of  elections :  In  the  second  place, 
until  a  sufficient  number  of  the  council 
to  form  a  quorum  is  elected  under 
either  of  the  alternative  modes  above  speci- 
fied, to  authorise  the  said  Bailie  William 
Edgar  and  Bailie  George  M'Cubbin  to  do  all 
such  acts  and  deeds,  and  exercise  all  such 
authority,  as  may  be  necessary  to  keep  in 
operation  the  ordinary  machinery  of  the 
burgh,  and  for  that  purpose  to  make  all 
necessary  payments,  sign  and  endorse 
cheques  upon  all  bank  accounts  of  the 
Town  Council,  employ  all  necessary  officers, 
workmen,  or  other  employees,  and  order  on 
the  credit  of  the  Town  Council  all  such 
supplies  of  goods,  and  issue  all  such  notices 
or  orders  on  owners,  occupiers,  or  others  as 
may  in  their  opinion  be  necessary,  and  to 
declare  that  all  such  payments  and  supplies 
shall,  so  far  as  they  are  within  the  power 
of  the  Town  Council  be  a  proper  charge, 
and  be  defrayed  from  the  funds  thereof,  as 
also  to  authorise  them  to  overdraw  the 
Town  Council's  bank  account  to  any  extent 
which  may  be  necessary  for  the  purpose  of 
paying  instalments  of  loans  and  interest, 
or  meeting  other  obligations  of  the  burgh 
or  other  expenditure  incurred  as  aforesaid, 
until  assessments  to  defray  the  same  can  be 
imposed;  and  further,  to  find  and  declare 
that  the  whole  expenses  incurred  by  the 
petitioner  and  by  the  Court  or  by  the  Sneriff 
in  the  present  petition,  and  in  the  carrying 
out  of  the  proceedings  thereof,  shall  be  de- 
frayed, out  of  the  assessments  leviable 
within  the  burgh  for  the  current  financial 
year,  in  proportion  to  their  respective 
amounts  m  the  same  manner  as  other 
general  expenses  of  administration  defrayed 
and  apportioned  among  them,  and  to  find 
any  person  appearing  to  oppose  the  prayer 
of  the  petition  liable  in  expenses  ;  or  to  do 
further  or  otherwise  in  the  premises  as  to 
your  Lordships  shall  seem  proper." 

No  answers  were  lodged  to  tne  petition. 

Counsel  for  the  petitioner  stated  that  the 
present  application  was  made  under  section 
113  of  the  Town  Councils  (Scotland)  Act 
1900.  Section  17  of  the  Burgh  Police  (Scot- 
land) Act  1892,  did  not  meet  the  circum- 
stances of  this  case,  for  the  power  therein 
mven  was  confined  to  seven  Householders. 
ITnder  the  Act  of  1862  applications  had 
in  fact  been  made,  but  they  had  been 
refused — Anderson  v.  Widnell,  November 
6,  1888,  7  Macph.  81,  6  S.L.R.  92;  Tod  v. 
Anderson,  January  23,  1869,  7  Macph.  412,  8 
S.L.B.  265 ;  Muirhead's  Police  Government 
in  Burghs,  p.  33,  note.     So  far  as  counsel 
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eould  discover,  there  had  been  no  applica- 
tions under  the  Burgh  Police  (Scotland)  Act 
of  1882.  Section  113  of  the  Act  of  1900  had 
been  passed  to  meet  such  a  case  as  thepi^- 
sent.  The  prayer  of  the  petition  was  alter- 
native, and  the  first  alternative  might  in 
the  meantime  be  granted.  Reference  was 
also  made  to  Newhaven  Local  Board  v. 
Newhaven  Sclwol  Board,  June  12, 1885,  L.R. 
30  CD.  360. 

[Lord  M'Labbn— Might  not  the  Court  in 
such  a  case  as  the  present  appoint  man- 
agers?] 

The  Court  pronounced  this  interlocutor : — 
"...  Appoint  hoc  atatu  a  special 
election  of  seven  Councillors  to  be  held 
on  Tuesday,  10th  December  1005,  by  the 
electors  in  manner  provided  by  section 
36  of  the  Town  Councils  (Scotland)  Act 
1000,  and  appoint  William  EMgar,  being 
the  Senior  Bailie  and  acting  Chief 
Hag^trate  of  the  burgh,  to  be  return- 
ing officer  at  the  said  election,  with 
power  to  him  to  fix  the  dates  for  the 
the  issue  of  all  necessary  notices,  and 
for  lodging  and  withdrawing  nomina- 
tion papers  subject  to  the  provisions  of 
said  section  ;  and  decern  :  QvAxid  tdtra 
continue  the  petition.  .  .  ." 

Counsel  for  Petitioner — W.  J.  Robert- 
son. Agents  —  Cuthbert  &  Marchbank, 
8.8.  C. 


Tlmrtday,  November  23. 

FIRST    DIVISION. 

WBMYSS  COLLIERIES  TRUST,  LIMTD. 
V.  MELVILLE  AND  OTHERS. 

Company — Articles  of  Aaaociation — Con- 
struction— Rearrangement  of  Capital— 
Powers  of  Directors — Payment  to  Reserve 
Fund— Detriment  of  Preference  Sh/are- 
holders. 

The  directors  of  a  company,  whose 
capital  consisted  of  preference  shares 
entitled  to  a  cumulative  preferential 
dividend  as  \t  ell  as  ordinary  shares,  had 
power  under  the  original  articles  of 
association  to  apply  out  of  the  profits, 
before  recommending  any  dividend, 
such  sum  as  they  thought  proper  to 
reserve  fund.  On  a  rean-angement  of 
the  capital,  whereby  the  ordinary 
shares  were  divided  into  preferred 
ordinary  and  deferred  ordinary,  the 
preference  shareholders  received  under 
certain  new  and  additional  articles  of 
association,  a  right  to,  intei'  alia,  an 
additional  non-cumulative  dividend  of 
1  per  cent,  if  the  profits  were  sufficient 
to  meet  certain  other  interests  to  which 
they  were  postponed  quoad  this  increase 
of  dividend.  In  1904  the  pi-ofits  were 
sufficient  to  provide  for  these  prior 
interests  and  to  leave  a  surplus  of 
£2881,  Os.  6d.    The  dii-ectors,  however. 


proposed  to  apply  to  reserve  fund  £2500, 
the  exact  amount  required  to  pay  Xbe 
additional  non-cumulative  1  per  cent, 
to  the  preference  shareholders. 

In   a  question  with    the   preference 
shareholders  as  to  the  construction  of 
the  articles  of  association,  field  that  the 
new  articles  of  association  giving  the 
preference    shareholders   the   increase 
of  dividend  did  not  derogate  from  the 
directors'    power    under    the    original 
articles  to  apply  profits  to  reserve,  and 
that  the  directors  were  entitled  so  to 
apply  this  sum,  although  thereby  the 
preference  shareholders  were  deprived 
of  their  additional  1  per  cent.  <a  divi- 
dend. 
The  Wemyss  Collieries  Trust,  Limited,  a 
company   incorporated    under    the    Com- 
panies Acts  1802-1800,  for  the  purpose,  inter 
alia,  of  acquiring  the  minerals  and  mineral 
rights  in  the  estate  of  Wem^s,  and  having 
its  registered  office  at  East  Wemyss,  in  the 
county  of  Fife,  (First  Party),  and  James 
Melville,    accountant,   AUoa,    and    others, 
holders  of  a  number  of  the  company's  pre- 
ference shares,  {Second  Pariies),  presented 
this  special  case  for  the  opinion  and  judg- 
ment of  the  Court. 

As  originally  constituted,  the  capital  ot 
the  company  was26,(XX)  H  per  cent,  cumula- 
tive prelerence  shares  of  £10  each  and  25,000 
ordinary  shares  of  £10  each. 

Article  of  association  No.  7  'was — "The 
holders  of  the  preference  shares  shall  be  I 
entitled  to  receive  out  of  the  profits,  after 
payment  of  interest  on  debentures  or  de- 
Denture  stock,  and  providing  for  a  sinking 
fund  for  the  redemption  of  such  debentures 
or  debenture  stock  in  terms  of  any  trust 
deed  thereanent,  a  preferential  cumulative 
dividend  at  the  rate  of  4^  per  centum  per 
annum  on  the  amount  for  the  time  bemg 
paid  up  on  the  preference  shares  held  by 
them  respectively." 

No,  8 — "  The  surplus  profits  in  each  year, 
after  providing  for  all  mterest  due  on  any 
debentures  or  debentiure  stock,  the  said 
sinking  fund  for  the  redemption  of  deben- 
tures or  debenture  stock,  and  the  dividend 
upon  the  said  preference  shares,  shall  be 
applicable  to  the  payment  of  dividends  to 
the  holders  of  the  ordinary  shares  in  pro- 
portion to  the  capital  paid  up,  and  in  pro- 
portion to  the  tinae  during  which  such 
capital  shall  have  been  paid  up." 

No.  128. — "In  the  case  of  both  ordinary 
and  preference  shares  no  larger  dividend 
shall  be  declared  than  is  recommended  by 
the  directors,  but  the  company  in  greneraJ 
meeting  may  declare  a  smaller  dividend." 

No.  129 — "  No  dividend  shall  be  payaUe 
except  out  of  the  profits  arising  from  the 
business  of  the  company,  and  the  declara- 
tion of  the  board  as  to  the  amount  thereof 
shall  be  conclusive.  The  directors  shall  out 
of  profits,  in  the  first  place,  pay  the  prefer- 
ential cumulative  dividend.  And  nefore 
declaring  any  dividend  on  the  ordinary 
shares,  the  directors  shall  also  provide  ont 
of  profits  for  renewals  and  for  depreciation. 
In  cases  where  any  item  of  expenditure 
which  may  in  fairness  be  distributed  over 
several  years  has  been  incurred  in  any  one 
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year,  the  amount  of  such  item  may  be  so 
distributed." 

No.  138 — "  The  directors  may,  before  re- 
commending any  dividend,  set  aside  out  of 
the  profits  of  the  company  such  sum  as 
they  think  proper  as  a  reserve  fund  for 
meeting  contingencies,  or  for  improvements 
or  losses,  or  for  equalising  dividends,'or  for 
distribution  by  way  of  l)onus  among  the 
members  of  the  company  for  the  time 
being,  or  for  any  other  purpose  whatso- 
ever. Further,  the  directors,  m  borrowing 
money  on  the  security  of  mortgage  deben- 
tures or  mortgage  debenture  stock  or  other- 
wise, may  undertake  to  provide  a  sinking 
fund  to  redeem  or  more  effectually  secure 
such  loans,  and  to  pay  thereto  out  of  profits 
such  sum  or  sums  annually  as  they  may 
think  fit." 

The  case  stated — " The  followingspecial 
resolution  was  passed  on  2Bth  July  188s,  and 
confirmed  on  loth  August  1888,  viz.,  "Iliat 
in  conformity  with  an  extraordinary  reso- 
lution of  the  ordinary  shareholders  of  the 
trust,  passed  on  20th  July  1888,  two  new 
articles  in  the  following  terms  be  added  to 
the  articles  of  association,  viz. — 6-1.  Of  the 
25,000  ordinary  shares,  12,000  shall  be  called 
preferred  ormnary  shares  and  13,000  de- 
terred ordinary  shares ;  and  as  between 
such  preferred  and  deferrisd  ordinary  shares, 
the  preferred  ordinary  shares  shall  have 
right  to  a  preferential  non-cumulative 
dividend  yearly,  at  the  rate  of  6  per  cent, 
per  annum  ;  but  in  no  event  snail  said 
preferred  ordinary  shares  be  entitled  to 
aav  higher  dividend  than  5  per  cent.  The 
deferred  ordinary  shares  shall  be  entitled 
to  the  remainder  of  the  surplus  annual 
profits,  subject  to  prior  burdens,  including 
the  cumulative  and  non-cumulative  divi- 
dends payable  on  the  preference  shares  in 
the  compiEiny,  in  terms  of  articles  7  and  7-1 
of  the  articles  of  association.  7-1. — The 
holders  of  the  preference  shares  shall  also, 
after  provision  for  a  sinking  fund,  and 
payment  of  the  interest  and  dividend  re- 
feired  to  in  article  7,  and  payment  of  a 
dividend  of  5  per  cent,  on  the  whole  ordi- 
norv  shares,  both  preferred  and  deferred,  be 
entitled,  in  the  event  of  there  being  sufficient 
profit  remaining,  to  such  extra  dividend 
not  exceeding  \  per  cent.,  as  the  balance 
of  profit  remaining  will  permit ;  that  is  to 
say,  so  much  of  the  balance  of  profit  re- 
maining as  is  required  to  make  up  the 
above  \  per  cent,  shall  be  applied  and 
divided  among  the  whole  preference  share- 
holders according  to  their  respective  hold- 
ings ;  and  on  the  foregoing  provision  being 
satisfied,  and  should  the  profits  be  sum- 
cient  to  enable  the  payment  of  a  dividend 
of  7  per  cent,  on  the  deferred  ordinary 
shares — that  is,  an  increase  of  2  per  cent, 
on  the  deferred  ordinary  shares  after  pay- 
ing 5  per  cent,  on  the  whole  ordinary 
shares,  both  preferred  and  deferred,  and 
the  extra  4  per  cent,  on  the  preference 
shares  as  before  mentioned — then  and  in 
that  event  the  preference  shareholders 
shall  be  entitled  to  such  additional  divi- 
dend, not  exceeding  1  per  cent.,  as  the 
balance  of  profit  remaining  will  permit, 
and  that  in  addition  to  and  over  and  above 


the  extra  dividend  of  4  per  cent,  before 
specified.  The  said  extra  and  additional 
dividends  of  i  per  cent,  and  1  per  cent, 
respectively  shall  in  no  case  be  cumulative, 
but  shall  be  contingent  on  the  profits  of  the 
year.' 

>  •  •  •  • 

"At  the  last  ordinary  general  meeting 
which  was  held  on  13th  December  1904,  the 
directors  submitted  to  the  meeting  a  re- 
port, and  also  a  profit  and  loss  account  and 
balance-sheet  made  up  as  at  11th  November 
1001.  The  statements  submitted  to  the 
meeting  shewed  that,  after  payment  of  the 
fixed  dividend  of  4^  per  cent,  on  the  prefer- 
ence shares,  and  6  per  cent,  on  the  pre- 
ferred ordinary  shares,  there  remained  a 
balance  of  £13,234,  Os.  fid. 

"The  following  is  the  report  submitted  by 
the  directors : — 

"  '  Herewith  are  submitted  the  accounts 
for  the  year  1903-4. 

"  *  It  will  be  seen  from  the  balance-sheet 
that  after  payment  of  all  dividends  due  on 
the  preference  shares  and  the  fund  for  the 
redemption  of  the  deiientui-es,  there  re- 
mains a  balance  of       .      .       .  £13,234    0    6 

"'This  sum  your  directors 
had  intended  to  recommend 
should  be  dealt  with  as 
follows : — 

Place  to  reserve  a  sum  of  2,600    0    0 

£10,734    0    6 
" '  And    that    the    balance 
should     be     dealt    with     as 
follows : — 

Dividend     of     6     per     cent, 
on   the    deferred   ordinary 
shares  .      .      .  £6,500    0    0 
Additional    divi- 
dend of   4   per 
cent,  on  the  pre- 
ference shares  .     1,250    0    0 
Dividend  of  2  per 
cent  on  the  de- 
ferred ordinary 
shares  .      .      .     2,600    0    0 


10,360    0    0 


Leaving  to  be  carried  forward 

to  next  year £384    0    6 

"  'But  in  view  of  a  legal  question  which 
has  arisen  as  to  the  rights  of  the  prefer- 
ence shareholders  to  receive  the  additional 
1  per  cent  payable  in  terms  of  section  7-1 
of^  the  articles,  they  now  recommend  as 
follows : — 

(1)  Dividend  of  5  per  cent,  on  the  deferred 

ordinary  shares .      .  £6,500    0    0 

(2)  Additional  dividend  of   J 

per  cent,  on  the  prefer- 
ence shares    ....       1,260    0    0 

(3)  Dividend    of   2   per    cent. 

on  the  deferred  ordinary 

shares  ....  .  2,600  0  0 
£10,850  0  0 
And  that  the  balance  of  £2884,  Os.  6d,  be 
carried  to  a  suspense  account  —  it  being 
understood  that  the  company  will  arrange 
for  a  special  case  to  be  adjusted  between 
Messrs  Oarmichael  &  Miller,  W.S.,  on  be- 
half of  certain  preference  shareholders, 
and  the  company,  und6r  which  it  is  to  be 
decided  whether  the  extra  1  per  cent  must 
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be  paid  to  the  preference  shareholders — the 
expense  of  the  special  case  to  be  paid  by 
the  company.' 

"The  sum  of  £2500  is  the  amount  re- 
quired to  pay  to  the  preference  share- 
holders the  dividend  of  1  per  cent,  men- 
tioned in  the  foresaid  agreements  and  in 
article  7-1  of  the  articles  of  association." 

Hie  report  was  unanimously  adopted, 
and  thereafter  there  was  presented  to  the 
Court  this  special  case,  in  which  the  com- 
pany was  the  first  party  and  the  preference 
shareholders  the  second  parties. 

The  first  party  maintained  that  the 
whole  provisions  of  the  articles  of  associa- 
tion must  be  considered,  and  that  by  clause 
1%  the  directors  were  authorised,  before 
recommending  any  dividend,  to  set  aside 
out  of  the  profits  of  the  company  such  siun 
as  they  might  think  proper  as  a  reserve 
fund ;  fni-ther,  that  by  clause  128  it  is  pro- 
vided that  no  larger  dividend  shall  be 
declared  than  is  recommended  by  the 
directors;  and  further,  that  in  any  view 
clause  7-1,  giving  preference  shareholders 
the  right  to  payment  of  1  per  cent,  must 
be  read  along  with  and  qualified  by  clause 
138,  which  provided  for  setting  aside  a  sum 
to  reserve. 

The  second  parties  maintained  that  the 
said  balance  of  profits  amounting  to  £2884, 
Qs.  Od.  remaining  after  paying  (1)  the  divi- 
dend of  4i  per  cent,  on  the  preference 
shares;  (2)  the  dividend  of  5  per  cent,  on 
the  ordinary  shares,  preferred  and  deferred ; 
(3)  the  extra  dividena  of  \  per  cent,  on  the 
preference  shares;  and  (4)  the  increased 
dividend  of  2  per  cent,  on  the  deferred 
ordinary  shares,  fell  to  be  applied  now  or 
hereafter  to  the  extent  of  J^500  in  pay- 
ment to  the  preference  shareholders  of  the 
additional  dividend  of  1  per  cent,  mentioned 
in  article  7-1  of  the  articles  of  association. 
Alternatively  they  contended  that  the  said 
balance  fell  to  the  extent  of  £381,  Os.  6d.  to 
be  applied  towards  payment  of  such  addi- 
tional dividend. 

The  following  questions  were  submitted 
for  the  opinion  and  judgment  of  the 
Court: — "With  reference  to  the  disposal 
of  the  said  sum  of  £2884,  Qs.  Od.,  meantime 
carried  to  suspense  account,  are  the  pre- 
ference shareholders  entitled  to  have  the 
same  applied  prima  loco  in  the  payment  of 
the  said  additional  dividend  of  1  per  cent, 
mentioned  in  the  foresaid  agreement  and 
in  article  7-1  of  the  said  articles  of  associa- 
tion? Are  the  directors  entitled  before 
applying  the  said  sum  or  any  part  thereof 
in  payment  of  said  additional  dividend  to 
place  the  same  to  the  extent  of  £2500  to 
reserve  ?  " 

Argued  for  the  first  party— The  directors 
had  power  to  set  money  ap>art  to  reserve 
fund  Dy  article  of  association  138.  Between 
it  and  the  new  article  7-1  there  was  no 
repugnancy.  The  rules  to  govern  such  a 
case  as  this  had  already  been  laid  down — 
Fisher  v.  Black  and  White  Publishing 
Company,  [1901]  1  Oh.  174,  opinion  of  Rigby 
(L.  J.) ;  BurlaruL  and  Other  a  v.  Earle  arui 
Others,  [19021  Ann.  Gas.  83.  The  course 
proposed  by  the  directors  was  within  their 
power,  and  the  questions  of  law  should 


therefore  be  answered,  the  first  in  the  negsr 
tive  and  the  second  in  the  afiBrmative. 

Argued  for  the  second  parties— The  conne 
proposed  by  the  directors  was  ^Utra  vxra. 
If  uie  opposite  view  was  correct,  in  any 
year  when  7  per  cent,  was  paid  on  the 
ordinvy  shares  the  directors  might  defeat 
the  preference  shareholders'  rights.  The 
additional  dividend  of  1  per  cent,  to  the 
preference  shareholders  was  not  cumula- 
tive, and  was  not  to  be  diminished,  by 
increasing  a  reserve  fund,  except  for  the 
necessities  of  that  particular  year  — Dent 
V,  London  Tramways  Company,  16  Cb. 
D.  344.  Romer  (L.J.)  in  the  case  of 
Fisher,  tU  supra,  laid  it  down  that  the 
advantage  of  one  class  of  shareholders 
could  not  be  secured  by  the  loss  of  another 
as  was  attempted  here.  Article  129  pur- 
posely put  the  preference  dividend  before 
renewal  and  depreciation  out  of  design  to 
favour  the  holders  of  preference  shares, 
whose  rights  were  enlarged  by  article  7-1, 
which  impliedly  overruled  article  138.  The 
preference  shareholders  were  not  to  be 
affected  by  the  reserve  fund  rule  though 
ordinary  shareholders  might  be. 

Lord  Pbesedknt— This  is  a  special  cue 
between  the  Wemyss  Collieries  Trust, 
Limited,  and  certain  of  their  own  prefer- 
ence shareholders.  The  company  as  origi- 
aUy  constituted  had  a  capital  of  25,000  44 
per  cent,  cumulative  preference  shares  of 
£10  each  and  25,000  ordinary  shares,  also  of 
£10  each;  and  the  arrangement  as  to  the 
payment  of  dividends  on  these  shares  was 
as  their  names  denote — that  is  to  say,  the 
ordinary  shareholders  only  got  a  dividend 
after  the  preference  shareholders  were  paid 
their  41  per  cent.  At  a  subsequent  period 
the  holders  of  the  ordinary  shares  wished 
to  split  their  shares  into  preferred  ordinary 
and  deferred  ordinary,  and  they  proceeded 
to  do  that  in  the  way  allowed  by  the  articles 
of  the  company,  viz.,  by  spteciiu  resolution. 
In  order  to  effectuate  their  purpose  they 
bad  to  take  the  preference  shareholders 
with  them,  and  a  bargain  was  come  to 
between  the  preference  shareholders  and 
the  ordinary  shareholders.  This  bargain 
was  finally  expressed  in  two  new  articles  of 
association,  which  are  numbered  6-1  and 
7-1.  Article  6-1  effectuated  the  splitting  of 
the  ordinary  shares  into  12,000  preferred 
ordinary  and  13,000  deferred  ordinary,  and 
provided  that  as  between  them  the  pre- 
lerred  should  have  a  5  per  cent,  dividend 
and  nothing  more,  and  that  any  other  divi- 
dend which  effeired  to  them  snould  go  to 
the  deferred.     Article  7-1  dealt  with  the 

Erovisions  of  this  bargain  as  between  the 
olders  of  preference  snares  and  the  holders 
of  deferred  ordinary  shades.  It  is  in  these 
terms.— [ffis  Lordship  read  the  terms  of 
Article  7-1]. 

In  the  year  which  ended  on  13th  Deoembor 
1004  there  was  a  sufficient  profit  to  admit 
of  paying  the  fixed  dividend  of  4^  per  cent, 
on  the  preference  shares  and  5  per  cent  on 
the  preferred  ordinary  shares.  There  t«- 
mained  a  balance  of  a  considerable  sum,  of 
which  the  directors  proposed  to  put  aside 
£2600  to  a  reserve  fund,  and  to  pay  an  addi- 
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tional  dividend  of  \  per  cent,  on  the  prefer- 
ence shiu:«8  and  2  per  cent,  on  the  deferred 
ordinary  shAres,  which  would  exhaust  the 
profits  with  tiie  exception  of  a  trifling  bal- 
ance which  it  was  proposed  to  carry  for- 
ward to  the  next  year.  The  effect  of 
carrying  that  £2500  to  a  reserve  fund  was 
on  vaitt  particular  figures  of  the  year  to 
prevent  me  preference  shareholders  from 
gettingtbeir  additional  dividend  of  1  per 
cent.  The  preference  shareholders  raised 
the  question  whether  the  company  was 
entitled  to  deal  with  the  money  in  this 
way.  The  money  was  put  in  a  suspense 
account,  and  it  was  agreed  that  it  should 
be  paid  according  to  the  decision  in  the 
special  case  now  before  the  Court. 

The  point  comes  to  be  a  very  sharp  and 
short  one.  By  article  138  of  the  articles 
of  association  it  is  provided  that  the 
directors  may,  before  recommending  any 
dividend,  set  aside  out  of  the  profits  of 
the  company  such  sum  as  they  should 
tiiink  proper  as  a  reserve  fund  for  meetr 
ing  contingencies,  or  for  improvements  or 
losses,  tui.  And  the  directors  appeal  to 
that  article  as  the  warrant  for  what  they 
have  done.  The  preference  shareholders 
sajr  that  at  the  time  that  article  was 
written  there  was  nothing  more  than  the 
oommon  position  of  4^  per  cent,  cumula- 
tive preference  shareholders  and  the  ordi- 
nary shareholders,  who  got  the  balance 
after  satisfying  the  preferential  dividend  ; 
and  that  it  never  could  damnify  the  pre- 
ference shareholders  that  a  sum  should  be 
carried  to  a  reserve  fund  either  because 
it  would  not  trench  on  their  dividend,  or 
if  it  did  trench  on  their  dividend,  then 
inasmuch  as  it  was  used  for  the  preserva- 
tion of  the  company's  assets,  it  would 
benefit  them  primarily  by  enabling  the 
conmany  to  earn  greater  profits  in  suc- 
ceeding years,  and  so  it,  in  respect  that 
their  dividend  was  cumulative,  would 
oome  back  to  them  to  the  extent  of  sup- 
plying the  laewna,  in  previous  years.  But, 
they  say,  that  is  altered  by  article  7-1, 
inasmuch  as  under  that  article  they  now 
have  right  to  come  in  after  the  ordinary 
■hareholders  and  get  extra  dividends  in 
the  event  of  the  profits  being  enough  in 
any  particular  year.  That,  they  say,  is 
Kally  Inconsistent  with  article  138,  and 
their  covenant  being  altered  in  this  way, 
that  article  (138)  ought  not  to  be  used  to 
defeat  their  right  to  their  additional 
dividend. 

\  have  come  to  be  of  opinion  that  the 
directors  are  within  their  powers  in  putting 
this  money  in  a  reserve  fund.  In  tne  first 
place,  it  is  not  disputed  that,  if  it  is  intra 
wre»,  it  is  a  right  and  proper  thing  to  do. 
We  are  not  inquiring  whether  they 
axe  doing  a  right  thing  in  the  sense  of 
a  prudent  thing,  and  we  must  beg^n 
in  the  view  that  what  they  propose 
is  what  any  prudent  person  would  do  if 
it  were  the  business  of  an  individual  in 
place  of  a  company.  The  only  question  is 
whether  it  is  vnira  vires.  It  can  only  be 
Miira  vires  if  there  is  something  incon- 
sistent in  article  7-1  with  the  terms  of 
Hticle  138.    Technically  speaking,  I  think 


the  directors  set  aside  this  sum  for  the 
reserve  fund  at  the  wrong  time,  because 
their  right  to  set  aside  a  reserve  fund 
arises  before  recommending  any  divi- 
dend whatever.  But  the  apportionment 
being  within  the  terms  of  article  138,  is 
there  anything  in  article  7-1  which  is  in- 
consistent with  it.  I  think  not.  There  is 
no  difficulty  in  reading  the  two  articles 
together.  Article  7-1  provides  for  certain 
ways  in  which  profits  are  to  be  divided  if 
they  amount  to  a  sufficient  sum.  The 
particular  obligation  of  that  article  will 
vary  from  year  to  year  according  as  the 
profits  are  more  or  less.  They  may  pay 
none  of  the  additional  dividends  or  one  or 
all  of  them.  And  the  sum  which  will  be 
available  for  this  purpose  will  vary  accord- 
ing as  the  directors  have  set  aside  a  sum  to 
reserve  or  not.  When  we  consider  the 
question  whether  an  article  in  a  document 
is  inconsistent  with  another  article  in  the 
same  document  we  are  bound  to  make  the 
whole  document  read  together  if  we  can, 
and  only  have  recourse  to  the  maxim  poste- 
riora  dirogant  prioribvLS  when  there  is  a 
true  contradiction  between  the  two. 

I  am  fortified  in  my  view  by  the  case  of 
Fisher  v.  Black  and  White  Ptiblishing 
Company  ([1901]  1  Oh.  174).  The  ques- 
tion there  was  not  actually  the  same  as 
this,  but  it  is  very  near  it.  The  point  arose 
in  this  way.  'rtiere  were  two  classes  of 
shareholders  and  a  covenanted  distribution 
of  the  whole  profits  between  them  in  a 
specified  way,  but  there  was  a  general 
clause  which  said  that,  in  so  far  as  not 
excluded  or  modified,  the  regulations  con- 
tained in  Table  A  of  Schedule  I  of  the  Com- 
panies Act  1802  should  be  deemed  to  be  the 
regulations  .of  the  company.  That  table 
by  article  74  has  a  reserve  fund  clause 
practically  identical  with  the  clause  in  the 
present  case,  and  the  question  was  whether 
article  74  of  Table  A  was  so  inconsistent 
with  the  covenanted  provisions  as  to  make 
it  necessary  to  qay  that  it  did  not  apply. 
Their  Lordships  said  that  no  doubt  the 
practical  effect  of  setting  apart  money  for 
the  reserve  fund  would  be  to  take  away 
money  which  would  otherwise  be  available 
for  dividends ;  but,  they  said,  this  is  a  power 
which  has  been  given  to  the  directors  which 
is  not  in  itself  inconsistent  with  the  ultimate 
division  of  the  available  profits,  and  which 
they  are  entitled  to  act  upon  so  long  as 
they  do  so  in  good  faith.  I  think  the  case 
of  Fisher  is  really  in  point. 

The  only  case  which  was  cited  for  the 
other  view  was  Dent  v.  London  Tramways 
Company  (16  Ch.  D.  344),  but  that,  I  think, 
is  clearly  distinguishable.  That  was  a  caseof 
a  tramway  company  which  had  preference 
and  ordinary  shareholders;  and  it  had  power 
to  form  a  reserve  fund  for  maintenance, 
repairs,  renewals,  and  depreciation.  The 
company  had  prospered  and  had  paid  large 
dividends  to  the  ordinary  shareholders, 
but  they  had  done  this  at  the  expense  of 
letting  their  line  go  down  and  become  un- 
fit for  use,  and  the  day  came  when  they 
had  to  spend  a  large  sum  in  putting  matters 
right.  They  seem  at  first  to  have  been  in- 
clmed  to  go  on  in  their  old  ocurse  and  gpive 
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dividends  out  of  what  was  reallv  the  capi- 
tal of  the  company,  because  the  mrst  branch 
of  the  case  consists  in  an  application  to 
restrain  them  from  paying  away  their 
whole  gross  profits  in  dividends  without 
making  any  provision  for  depreciation, 
and  Sir  G.  Jessel,  M.R.,  gave  an  injunction 
against  them.  That  judgment  seems  to 
have  been  misunderstood,  and  this  £[ave 
rise  to  the  other  branch  of  the  case.  The 
companv  refused  to  pay  the  preference 
shareholders  a  dividend  until  toe  reserve 
fund  had  reached  what  ought  to  have  been 
its  proper  position  if  it  had  been  kept  up 
all  along.  But  Jessel,  M.R.,  explained  that 
his  judgment  did  not  go  to  that.  It  did 
not  lay  down  that  since  they  had  fairly 
made  profits  this  year  they  were  not  only 
to  set  aside  a  sum  for  depreciation  out  of 
these  profits  but  also  to  apply  the  whole  of 
them  to  making  up  deficiencies  in  the  re- 
serve fund.  Accordingly  he  held  they 
were  not  entitled  to  injure  the  preference 
shareholders  by  making  up  in  one  year 
what  was  necessary  to  put  the  line  in  con- 
dition. No  question  arose  in  that  case  as 
to  the  possibility  of  creating  a  reserve  fund 
at  all.  The  class  of  question  that  arises 
here  did  not  and  could  not  arise  in  Dent, 

I  am  of  opinion  that  we  should  answer 
the  first  question  in  the  negative  and  the 
second  in  the  affirmative. 

Lord  Adam — I  concur. 

LoBD  M'Larbn — In  considering  the  con- 
struction of  power  given  to  directors  by 
articles  of  association  it  is  well  to  bear  in 
mind  that  directors  are  almost  always  sub- 
stantial holders  of  shares  in  the  company 
whose  affairs  they  are  administering,  and 
that  they  are  selected  by  the.  other  share- 
holders as  men  of  capacity  and  honesty  to 
manage  their  affairs.  Directors  as  such 
are  not  expected  to  take  part  in  the 
mechanical  details  of  the  business,  but 
only  to  give  their  attention  to  matters  of 
general  administration,  and  it  is  necessary 
that  they  should  be  entrusted  with  con- 
siderable powers.  Any  power  may,  of 
course,  be  proved  unworkable  if  it  is  sup- 
posed that  the  directors  are  incompetent  or 
untrustworthy.  But  the  answer  is  that  in 
such  a  case  the  shareholders  would  not 
continue  such  a  body  in  the  control  of 
their  affairs. 

When  we  come  to  clause  1.38  in  these 
articles  of  association — a  very  usual  clause 
in  articles  of  association— we  find  that  this 
clause  gives  the  directors  such  powers  of 
dealing  with  the  reserve  fund  as  a  reason- 
able man  mi^ht  be  expected  to  use  in  the 
conduct  of  his  own  affairs.  Before  recom- 
mending a  dividend  they  are  to  consider 
the  wants  of  the  undertaking,  the  amount 
of  depreciation,  and  the  future  contin- 
gencies to  be  provided  for.  When  the 
articles  were  amended  by  the  introduction 
of  61  and_7-l  there  is  nothing  in  the  lan- 
guage of  either  of  these  clauses  to  suggest 
that  it  ever  was  in  the  minds  of  the  share- 
holders to  interfere  with  the  directors' 
powers  as  to  reserves. 

As  I  have  said,  such  powers  may  be 
abused.    But  even  if  these  additional  pro- 


visions had  not  been  introduced  into  Uie 
articles  of  association  the  directors  might 
have  put  the  whole  profits  into  the  reserve 
fund  without  declaring  a  dividend  at  alL 
It  is  probable,  indeed,  that  they  would  not 
be  able  to  do  so  more  than  once.  That 
being  so,  I  think  the  directors  were  wiUiio 
their  powers  in  carrying  these  sums  to  the 
reserve  fund,  even  though  the  effect  of 
that  was  to  deprive  the  preference  share- 
holders of  the  additional  one  per  cent  to 
which  they  would  otherwise  have  been  en- 
titled. They  could,  of  course,  not  be  pe^ 
manently  deprived  of  this  one  per  cent  if 
the  increase  in  the  profits  became  so  larse 
that  the  directors,  acting  in  good  futh. 
could  not  refuse  to  increase  the  dividend 
according  to  the  rule  prescribed.  I  think 
that  the  discretion  of  the  directors  under 
section  138  is  not  interfered  with  by  the 
new  articles,  and  that  the  decision  to  which 
your  Lordship  has  referred  is  clearly  in 
point. 

Lord  EnmBAR  was  not  present. 

The  Court  answered  the  first  question  in 
the  negative  and  the  second  in  tne  afflmia- 
tive. 

Counsel  for  the  First  Parties— Ure,  E.C. 
—Hunter,  K.O.— J.  B.  Young.  Agents- 
Mitchell  &  Baxter,  W.S. 

Counsel  for  the  Second  Parties — Dean  of 
Faculty  (Campbell,  K.C.)  — Home— J.  M. 
Hunter.  Agents  —  Carmichael  &  Miller, 
W.S. 


Saturday,  November  25. 

SECOND    DIVISION. 

[Sheriff  Court  of  the  Lothians 
and  Peebles  at  Edinburgh. 

MACPHERSON   v.    DRUMMOND 
(MACPHERSOIirS  TRUSTEE). 

Bankntptcy  —  Semiestration  —  Bengfieium 
Competentice  —  Working  Tools  —  ImpU- 
metua  of  Livelihood — Tools  of  a  Prtictuer 
of  Dentistry — Bankruptcy  [acotland}  Aet 
1866  (10  and  20  Vict.  cap.  70),  see.  102- 
JRelevancy, 

A,  whopractised  dentistry,  brought  an 
action  against  the  trustee  on  Sis  se- 
qiiestratm  estate,  in  which  he  prayed 
the  Court  to  interdict  the  dMender 
fi-oin  selling,  removing,  or  otherwise  in- 
terfering with  certain  articles.  Pur- 
suer averred  that  the  articles  in  ques- 
tion were  absolutely  necessary  and 
essential  for  his  carrying  on  the  busi- 
ness of  dentist,  and  so  earning  his  live- 
lihood, and  pleaded  that  these  articifs 
in  consequence  remained  his  property, 
and  did  not  fall  under  the  sequestn- 
tion. 

Held  that  the  rule  exempting  work- 
ing  tools  fi-om   being   attachable  for 
debt  was  not   necessarily  confined  to 
labouring  men,  and  proof  allowed. 
Observed  that  where  "a  dentist  does 
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his  whole  work  himself  with  his  own 
hands,  the  tools  and  implements  he  so 
uses    are,   then,  the  tools  and   imple- 
ments of  his  trade." 
Process  —  Summona  —  DeaignaHon — Error 
in  Designation, — Party  lUegaUy  Designed 
sedeing  BguiteMe  Bemedy— Dentists  Act 
1878  (41  arui  42  Vict.  cap.  33),  sec.  3. 

"me  Dentists  Act  1878,  section  3, 
enacts — "From  and  after  Ist  August 
1879  a  person  shall  not  be  entitled  to 
take  or  use  the  name  or  title  of  'dentist' 
(either  alone  or  in  combination  with 
any  other  word  or  woMs),  or  of  '  dental 
practitioner,'  or  any  name,  title,  addi- 
tion, or  description  implying  that  he  is 
registered  unaer  this  Act  or  that  he  is 
specially  qualified  to  practise  dentistry, 
nnless  be  is  registered  under  this  Act. 
Any  person  who  .  .  .  not  being 
registered  under  this  Act,  takes  or 
uses  any  such  name  ...  as  aforesaid 
shall  be  liable,  on.8ummary  conviction, 
to  a  fine  not  exceeding  twenty  pounds." 
A,  who  practised  dentistry,  but  was 
not  r^^stered  under  the  Dentists  Act 
1878,  raised  an  action  to  prevent  the 
trustee  on  liis  sequestrated  estate  from 
selling  certain  implements  alleged  to 
be  working  tools  of  his  profession,  in 
which  be  was,  through  (he  error  of  his 
agent>  designed  as  dental  surgeon.  His 
t^nt  had  simply  followed  the  designa- 
tion in  the  sequestration  proceedings, 
and  pursuer  had  never  in  nis  practice 
maintained  that  he  was  a  qualined  den- 
tist or  designed  himself  as  dental  sur- 
geon. 

Hekl  that  pursuer  was  not  barred  by 
the  error  in  designation  from  stating  a 
relevant  case. 

Observed  that  the  practising  of  den- 
tistry by  an  unregistered  person  was 
not  of  itself  illegal. 
The  Bankruptcy  (Scotland)  Act  1856,  sec. 
102,  enacts  — "  The  Act  and  warrant  of 
confirmation  in  favour  of  the  trustee  shall, 
ipso  jwre,  transfer  to  and  vest  in  him  or 
any  succeeding  trustee  for  behoof  of  the 
crraitors,  absolutely  and  irredeemably,  as 
at  the  date  of  the  sequestration,  witn  all 
right,  title,  and  interest,  the  whole  pro- 
perty of  the  debtor,  to  the  effect  follow- 
ing:— Ist,  the  moveable  estate  and  effects 
of  the  bankrupt  wherever  situated,  so  far 
as  attachable  lor  debt,  to  the  same  effect 
as  if  actual  delivery  or  possession  had  been 
obtained,  or  intimation  made  at  that 
date,  subject  always  to  such  preferable 
securities  as  existed  at  the  date  of  the 
sequestration  and  are  not  null  and  re- 
ducible  " 

John  Andrew  Macpherson,  6  Eskgreen, 
Uusselburgh,  brought  a  petition  in  the 
Sheriff  Court  of  the Xothians  and  Peebles  at 
Edinboi^h  against  William  John  Allan 
DrammODd,  C.A.,  37  George  Street,  Eldin- 
bnrgh,  trustee  on  the  sequestrated  estate  of 
the  petitioner.  In  this  petition  he  designed 
himself  as  John  Andrew  Macpherson,  dental 
surgeon,  5  Eskg^^en,  Musselburgh,  and 
prayed  the  Court  "to  interdict  the  defender 
from  selling,  disposing  of,  removing,  or  in 


any  manner  of  way  interfering  with  the  fol- 
lowing articles,  presently  in  house  No.  5  Esk- 
green, Musselburgh,  viz. ^4 — In  Surgery — 
p.)  Dental  operating  chair ;  (2)  Dental  operat- 
ing chair  attachment ;  (3)  Dental  operating 
chair  spittoon  ;  (4)  Set  of  forceps,  two  gags, 
one  mouth  opener,  two  elevators,  catch 
forceps,  tongue  forceps,  scissors,  artery  for- 
ceps, absolutely  necessary  for  operating 
purposes,  all  lying  in  righthand  drawer  of 
bookcase ;  (5)  Burring  engine  and  burrs ; 
(6)  Gasometer  with  two  gas  bottles  attached 
and  face  piece ;  (7)  Set  of  scaling,  excavat- 
ing, and  filling  instruments;  and  B  —  In 
Otaas  flotwe— (1)  Lathe ;  (2)  Work  bench ; 
and  (3)  Set  of  workroom  tools,  all  of  which 
articles  are  absolutely  necessary  and  essen- 
tial for  the  pursuer  carrying  on  the  busi- 
ness of  dentist,  and  so  earning  his  liveli- 
hood, and  which  articles  are  the  pursuer's 
property;  and  to  grant  interim  interdict; 
and  to  find  the  defender  liable  ia  expenses  - 
in  the  event  of  his  appearing  and  opposing 
theprayer  of  the  petition." 

The  petitioner  averred  that  his  sole 
means  of  subsistence  had  always  been  and 
still  was  the  practice  or  business  of  dentis- 
try, and  that  he  had  no  training  for  any 
other  occupation  or  business,  and  that  he 
had  practised  dentistry  for  over  twenty 
years  successfully  and  skilfully.  He  ad- 
mitted, however,  that  he  was  not  registered 
under  the  Dentists  Act  1878. 

He  further  averred— "  (Cond.  2)  The  de- 
fender, as  trustee  foresaid,  has  intimated 
his  intention  of  taking  possession  of  the 
articles  enumerated  in  the  prayer  hereof, 
for  the  purpose  of  realisation  and  sale. 
These  articles  are  the  necessary  working 
tools  of  the  pursuer,  who  could  not  follow 
his  business,  and  so  earn  a  livelihood  with- 
out them.  They  are  absolutely  essential  to 
his  carrying  on  his  business  as  a  dental 
surgeon.  They  consequently  do  not  fall 
uncfer  the  sequestration,  and  they  accord- 
ingly remain  the  property  of  the  pursuer. 
(Cond  3)  In  consequence  of  the  defender's 
intimation  referred  to  in  the  preceding 
article,  the  present  petition  has  been  ren- 
dered necessary.  In  the  urgent  circum- 
stances interim  interdict  is  respectfully 
sought,  as  if  the  defender  were  to  sell 
them  the  pursuer  would  be  deprived  of  the 
working  tools  by  which  he  is  able  to  follow 
his  vocation  and  earn  his  living," 

The  defender  did  not  admit  that  the 
instruments  mentioned  in  the  prayer  of 
the  petition  were  necessary  to  the  pur- 
suer's business,  but  averred  that  in  any 
case  they  were  moveables  attachable  for 
debt  and  had  vested  in  him  in  virtue  of  his 
act  and  warrant.  He  pleaded,  inter  cUia, 
that  the  action  was  irrelevant. 

The  Sheriff-Substitute  (Hkndkbson)  on 
27th  March  1905  repelled  this  and  certain 
other  pleas  and  allowed  the  parties  a  proof 
of  their  respective  avermente. 

Abfe.— "The  pureuer  here,  who  alleges 
that  he  is  a  dental  surgeon  in  practice, 
has  become  bankrupt,  and  the  trustee 
under  his  sequestration  has  claimed  certain 
articles  enumerated  in  the  prayer  of  the 
petition  with  a  view  to  realising  them  for 
the  behoof  of  the  pursuer's  creditors. 
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"The  pursuer  avers  that  the  articles  which 
he  has  enumerated  are  necessary  working 
tools  and  that  he  cannot  follow  his  busi- 
ness and  earn  a  livelihood  without  them. 
He  therefore  craves  for  interdict  against 
the  trustee  taking  possession  of  and  selling 
the  same. 

"  The  Vesting  Clause  of  the  Bankruptcy 
Act  1866  (sec.  1U2)  carries  to  the  trustee  the 
moveable  estate  and  effects  of  the  bank- 
rupt '  so  far  as  attachable  for  debt.'  Any- 
thing, therefore,  which  could  not  be  poinded 
or  arrested  for  debt  is  not  conveyed  to  the 
trustee,  and  what  has  been  decided  as 
regards  poinding  has  therefore  a  direct 
bearing  upon  what  the  trustee  may  claim. 

"This  question  of  what  constitutes  'work- 
ing tools'  hajs  not  been,  so  far  as  I  have 
been  able  to  find  out,  the  subject  of  judicial 
consideration  in  the  Court  of  Session  since 
1814,  although  there  has  been  at  least  one 
'  case  in  the  Sheriff  Court  within  recent 
times. 

"The  earliest  case  is  that  of  Beid  v. 
Donaldson,  July  11th  1778,  M.  1302,  where 
the  opinion  was  expressed  that  a  creditor 
under  a  ceagio  was  not  entitled  to  attach 
'the  tools  by  which  the  suspender,  as  an 
ai^iflcer,  gains  his  daily  bread.'  It  is  not 
mentioned  in  the  report  of  this  case  what 
sort  of  an  artificer  the  suspender  was  or 
what  kind  or  quantity  of  tools  he  possessed. 
The  next  case  is  that  of  Pringle  v.  Neilaon, 
August  6,  1788,  M.  1393.  There  again  the 
Court  in  like  manner  suspended  as  regarded 
wearing  apparel  and  '  working  tools.  Here 
also  there  is  no  allusion  to  what  the  '  work- 
ing tools '  consisted  of,  and  it  is  somewhat 
difficult  to  figure  what  they  can  have  been, 
as  the  suspender  is  described  as,  after 
having  obtained  ceasio  bononimi,  'a  retail 
dealer  in  the  town  of  Dalkeith,'  being 
employed  as  a  merchant's  clerk.  From 
this  case  to  that  of  Oassiot,  Petitioner, 
November  12, 1814,  F.C.,  there  is  no  reported 
case.  In  Oasaiota  case  a  teacher  of  foreign 
languages  was  held  not  entitled  to  retain 
furniture  which  he  had  purchased  after 
being  liberated  from  prison  in  virtue  of  a 
decree  of  ceasio  bonorwm,  but  the  Lord 
Justice-Clerk  expressed  a  clear  opinion  that 
books  or  desks  would  be  considered  imple- 
ments of  the  profession  of  a  teacher  of 
languages.  In  this  view  Lord  Robertson 
concurred,  and  Lord  Meadowbank  was 
inclined  to  find  him  entitled  to  furniture 
suitable  to  his  station  in  life. 

'The  law  remained  in  the  position  de- 
fined by  the  decisions  in  these  cases— at  all 
events  as  regarded  reported  judgments  — 
until  1890,  when  the  late  Sheriff  Cowan 
decided  the  case  of  MacmiUan  v.  Barrie 
and  Dick,  February  25,  1890,  6  S.L.  Review 
103.  Proceeding  on  the  authority  of  Pringle 
V.  Neilaon,  supra  cit.,  the  Sheriff-Substitute 
held  that  a  sewing-machine,  the  property 
of  a  dressmaker,  was  a  tool  or  implement 
by  which  her  livelihood  was  earned,  and 
could  not  be  poinded  or  sold  for  debt.  In 
his  judgment  in  that  case  Sheriff  Cowan 
refers  to  a  previous  decision  of  his  own 
(unreported)  in  which  he  made  a  similar 
finding  as  to  a  piano  belonging  to  a  teacher 
of  music. 


"In  this  state  of  the  decided  cases  it 
becomes  a  matter  of  gpreat  difficulty  to 
define,  with  any  approach  to  certain tv, 
what  do  and  what  do  not  constitute  '  wok- 
ing  tools '  or '  implements  for  earning  liveli- 
hood.' 

"From  a  perusal  of  the  list  of  articles 
annexed  to  the  petition  it  seems  as  if  some 
of  them,  such  as  forceps,  &c.,  are  really 
such  'working  tools'  as  would  fall  under 
one  or  otiier  01  the  above  decisions. 

"I  confess  I  feel  myself  unable  to  dis- 
tinguish among  the  enumerated  articles  as 
to  which  are  'necessary'  to  the  bankrupt 
in  order  that  he  may  earn  his  daily  living 
and  what  are  unnecessary  for  that  purpose. 
As  the  parties  are,  moreover,  also  at  issue 
as  to  the  value  of  the  articles  claimed  by 
the  trustee — the  petitioner's  counsel  assess- 
ing their  value  at  about  jB20,  and  the  counsel 
for  the  trustee  stating  that  they  are  worth 
upwards  of  £100 — I  have  considerable  hesi- 
tation in  handing  the  .whole  of  these  articles 
over  to  the  bankrupt  without  knowing 
what  their  value  is. 

"  I  have,  therefore,  come  to  the  conclusion 
that  it  is  essential,  before  an  intelligent 
judgment  can  be  given  in  this  case,  that 
evidence  of  an  expert  or  experts  be  led  as 
to  the  necessity  to  the  bantmipt  of  retain- 
ing all  or  any  of  the  articles,  and  also  as  to 
their  value,  as  this  latter  point  must  neces- 
sarily enter  into  the  decision  of  the  case. 

'"The  trustee,  by  letter  from  his  agent 
dated  22nd  February  1905,  indicates  that 
be  is  prepared  to  leave  the  '  forceps,  instru- 
ments, and  workroom  tools '  in  the  posses- 
sion of  the  bankrupt,  but  I  do  not  think 
that  such  a  concession  is  sufficient  to  settle 
the  questions  raised  in  this  case. 

"Some  light  as  to  the  kind  of  articles 
which  have  been  left  with  bankrupts  in 
such  circumstances  is  to  be  gathered  from 
what  is  stated  in  a  recent  judgment  by 
Lord  Pearson  in  the  Outer  House  in  the 
case  of  Thorn  v.  Caledonian  Railtoay  Com- 
pany, February  25,  1902,  0  S.L.T.  410.  The 
Lora  Oidinarv  there  states  that  a  confec- 
tioner was  allowed  to  retain  certain  dies 
used  in  his  trade  of  the  value  of  £60. 

"Some  doubts  were  thrown  upon  the 
petitioner's  status  as  a  dentist  both  on 
record  and  at  the  bar,  and  it  might  be  as 
well  that  this  point  be  cleared  up  also  at 
the  proof.  Counsel  for  the  trustee  moved 
that  caution  should  be  founH  by  the  bank- 
rupt before  any  steps  be  taken  in  process. 
I  have  repelled  the  plea  on  which  that 
motion  is  based.  It  seems  to  me  that  a 
bankrupt  is  entitled  to  vindicate  to  himself 
property  which  he  maintains  is  not  carried 
by  the  vesting  clause  of  the  Bankruptcy 
Act  to  his  trustee  without  finding  caution. 
To  hold  otherwise  would  be  to  open  a  wide 
door  to  possible  oppression  and  denial  of 
justice.  Thorn's  case,  supra  cU.,  illustrates 
this  view." 

The  defender  appealed  against  this  inter- 
locutor to  the  sheriff  (Maconochie),  who 
sustained  the  appeal,  recalled  the  inter- 
locutor appealed  against,  and  dismissed  the 
petition  as  irrelevant. 

Note.  — "In  this  case  the  Sheriff-Sub- 
stitute allowed  parties  a   proof  of  their 
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aTermenta,  but  since  be  did  so  tbe  defen- 
der bas  amended  his  record  by  stating  that 
Uie  pursuer  is  not  only  not  a  registered 
dentist,  but  that  he  is  not  'a  leeally  qualified 
medical  practitioner,'  and  holds  no  special 
licence    vo    practise    dentistry   from    the 
General   Medical  Council.    It  is  admitted 
that  these  averments  are  true,  so  that  the 
poTsuer  admittedly  cannot  design  himself 
^dental  surgeon,'  or  by  any  other  words 
BUgKesting  that  he  is  qualified  to  practise 
dentis^T-  in    terms    of  the  Dentists  Act 
1878.    The  statutory  rule  under  the  Bank- 
ruptcy Act  is  that  the  bankrupt  must  g^ve 
up  all  his  property,  except  wearing  apparel, 
to  his  trustee,  but  the  Court  has  to  some 
extent  relaxed  that  rule  by  allowing  certain 
bai^rupts  to  retain  the  tools  which  are 
necessary  to  enable  them  to  carry  on  the 
trade  by  which  the^r  earn  their  livelihood. 
Tbe  question,  then,  is  whether  the  pursuer 
is  under  that  rule  entitled  to  retain  the 
articles  mentioned   in  the  prayer  of   the 
petition,  the  value  of  which,  I  am  told,  is 
over  £50.      The  practice  which  has  grown 
up  is,  as  I  have  said,  a  relaxation  of  a  statu- 
tOTyrolefoundedprimarilyonhumanitarian 
grounds,  and  the  first  remark  which  I  have 
to  make  is  that  the  pursuer  here  is  by  no 
means  in  a  position  to  have  his  reouest  that 
the  relaxation  should  be  given  effect  to  in 
his   case    favourably   considered.     In    the 
first  place  he  designs  himself  in  the  instance 
and  in  his  condescendence  as  'dental  sur- 
g^n,'  a  desig;nation  which  he  has  no  legal 
right  to  assume,  and   the  assumption  of 
which  lays  him  open  to  prosecution  for 
penalties.      I  am  by  no  means  sure  that  I 
am  entitled  to  consider  at  all  a  petition  so 
brought,  as  to  do  so  is  to  countenance  an 
illegu  act  on  the  pursuer's  part,  but  I  do 
not  wish  to  rest  my  judg^ient  solely  on 
that  g^roimd.    It  is,  however,  clear  to  my 
mind  that  the  primary  object  of  the  Den- 
tists Act 'was  to  protect  the  public  from  the 
tender  mercies  of  quack  dentists,  whose 
opportunities  of  doing  serious  injury  would 
onaerwise  be  large,  and  what  I  am  asked  to 
do  is  on  erounds  of  humanity  to  the  pursuer 
to  give  him,  contrary  to  the  terms  of  the 
Bankruptcy  Act,  power  to  carry  on   his 
unauthorised  trade.     It  is  true  that  for  an 
operator  to  puU  out  or  stop  teeth  without 
being  registered  or  being  a  qualified  medical 
practitioner  is  not  rendered  illegal  by  the 
Dentists  Act,  but  such  a  practice  is  not,  in 
my  opinion,  to  be  fostered  by  the  courts. 
The  general  question  whether  such  a  trade 
or  profession  as  that  of  a  dentist  is  one  to 
which  the  relaxation  of  the  statutory  rule 
should  apply  is  a  difficult  one,  and  I  do  not 
find  anything  to  assist  me  in  previous  deci- 
sions.    In  various  cases  artisans  and  such 
persons  as  sempstresses  have  been  allowed 
to  keep  the  articles  necessary  for  carrying 
on  their  trade — articles  as  a  rule  of  no  g^reat 
money  value — and   the  dicta  in  Cfaaaiofa 
case,  Fac.  Coll.,  November  12,  1814,  seem 
somewhat  to  extend  the  class  which  is  to 
have  Vbe  benefit  of  the_  relaxation,  but  until 
some  definite  rule  is  laid  down  by  the  Legis- 
lature or  the  Supreme  Court,  each  trade  or 
profession  must   be  considered  on  its  own 
merits.  The  line  must  be  drawn  somewhere, 


as  it  would,  for  instance,  be  absurd  to  say 
that  a  large  manufacturer  who  carried  on 
his  business  by  means  of  ver^  expensive 
machinery  should  be  allowed  to  withhold 
it  from  his  trustee,  and  in  like  manner  I  do 
not  think  that  a  minister  would  be  allowed 
to  retain  his  divinity  library^  or  a  lawyer 
his  law  books,  though  such  aids  are  hignly 
necessary   for  the   successful   exercise   of 
their   respective   professions.      Here    the 
value  of  the  articles  is  very  considerable; 
the  trade  of  dentist  is  a  highly  skilled  one, 
and  is  one  which  the  Legislature  has  seen 
fit  to  fence  about  with  strict  regulations  if 
it  is  to  be  exercised  under  the  authority  of 
the  law.    In  such  circumstances  I  do  not 
see  my  way  to  extend  tbe  benefit  of  an 
equitable  relaxation   to   an   unauthorised 
practitioner  of  a  profession  to  which  it  has 
never  yet  been  extended,  but  I  wish  to 
reserve  my  opinion  as  to  what  should  be 
done  in  the  case  of  a  duly  licensed  dentist." 
The    pursuer   appealed    to    the    Second 
Division    of    the    Court    of    Session,    and 
argued — (1)  The  articles  mentioned  in  the 
prayer  of  the   petition  were  not  attach- 
able for  debt.    The  vesting  clause  of  the 
Bankruptcy   Act    18G6,    section    102,    only 
carried  to  the  trustee  the  moveable  estate 
and  effects  of   the   bankrupt,  "so   far  as 
attachable  for  debt."    The  Sheriff  was  in- 
accurate, for  the  rule  that  means  of  liveli- 
hood could  not  be  attached  for  debt  was  not 
a  relaxation  of  tbe  Bankruptcy  Act  but  a 
rule  of  common  law.    The  exemption  from 
diligence  of  working  tools  and  implements 
of  livelihood  was  not  confined  to  tools  of 
little  value  of  ordinary  labouring'  men. — 
Beid  V.  Donaldson,  July  11,  1778,  M.  1392; 
Pringle  v.  NeiUan,  August  5, 1788,  M.  1368; 
Gaaawt,  Petitioner,  November  12, 1814,  F.C. 
(Reference  was  also  made  to  the  following 
Sheriff  Court  case — MacmiUan  v.  Bame 
and  Another,  1800,  6  S.L.  Review  103).     (2) 
The  pursuer  had  never  in  his  practice  used 
the  name  of  "dentist"  or  "dental  surgeon," 
or  any  description  implying  that  he  was 
registered  under  the  Dentists  Act.      The 
desigpiation  "dental  surgeon"  was  due  to 
a  mistake  of  his  agent,  who  had  taken  the 
desigrnation  from  the   act  and  warrant  in 
the  sequestration  proceedings.    The  prac- 
tising of  dentistry  by  an  unregistered  per- 
son was  not  illegal — Emalie  v.  Paterson, 
June  12,  1897,  24  R.  (J.)  77,  84  S.L.R.  874. 

The  defender  (respondent)  argued — (1)  The 
cases  of  Beid  v.  Donaldson  and  Pringle  v. 
Neilton  gave  no  help  as  to  what  were  work- 
ing tools.  The  decisions  referred  to  by 
pursuer  were  under  the  old  law  of  eestio, 
which  was  as  much  for  the  benefit  of  the 
creditor  as  the  debtor,  and  consequently  the 
interpretation  of  the  rule  of  exemption  of 
working  tools  should  not  at  any  rate  be 
extendM.  The  width  of  the  terms  of  the 
oath  to  be  taken  by  bankrupts  in  section  06 
of  the  Bankruptcy  (Scotland)  Act  1866, 
seemed  to  point  m  the  same  direction. 
Again,  the  question  of  value  was  of  much 
importance,  and  the  line  must  be  drawn 
somewhere.  In  this  case  some  of  the 
articles  were  of  g^reat  value.  That  value 
was  a  very  important  element  was  indi- 
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cated  by  the  Wages  Arrestment  Limitation 
(Scotland)  Act  1^0  (33  and  34  Vict.  cap.  63), 
which  did  not  save  from  arrestment  the 
surplus  of  wages  above  20b.  a-week.  The 
pursuer  could  not  recover  in  any  court  of 
law  his  earnings  at  dentistry,  and  therefore 
for  him  it  was  notproperly  a  trade  or  live- 
lihood at  all.  (2)  Wnat  was  a  humanitarian 
rule  should  not  be  extended  to  the  .practice 
of  dentistry  by  an  unregistered  practi- 
tioner, for  though  this  was  not  illegal,  it 
was  not  regarded  with  favour  by  the  law. 

Lord  Jubticb-Clerk— This  case  has  got 
into  a  somewhat  unfortunate  position.  Tlie 
Sheriff  says  that  the  petitioner  designs 
himself  in  these  proceedings  as  a  dental 
surgeon,  but  his  agent  simply  followed  the 
designation  given  in  the  application  by 
those  seeking  his  seq^uestration.  Now,  the 
petitioner  never  in  his  practice  maintained 
that  he  was  a  qualified  dentist,  or  designed 
himself  as  dental  surgeon,  which  would  nave 
madehim  liable  to  certain  penalties.  It  seems, 
then,  a  strange  thing  to  say  that  because 
these  words  occur  in  nis  designation  in  the 
petition,  the  petitioner  should  be  shut  out 
from  stating  a  relevant  case.  If  he  had 
come  forward  calling  himself  a  surgeon 
dentist,  and  saying  he  had  a  degree  wnich 
he  bad  not,  that  would  have  been  a  different 
case. 

I  think  the  case  must  be  remitted  to  the 
Sheriff  for  proof,  and  so  holding,  that  it  is 
advisable  to  sav  a  few  words  further  as  to 
the  nature  of  tne  case. 

The  practising  of  dentistry  is  not  illegal 
though  performed  by  a  person  who  has  not 
the  qualiflcations  of  the  Dentists  Act  1878. 
This  was  expressly  observed  in  Emslie  v. 
Paterson,  18W,  24  R.  (J.)  77.  Therefore  the 
petitioner  in  practising  dentistry  was  not 
acting  illegally.  Is  he  then  entitled  to  have 
excluded  nom  the  sequestration  those  im- 
plements, or  any  of  them,  mentioned  in  the 
prayer  of  the  petition?  That  depends  on 
questions  of  fact.  Whether  a  person  \ises 
the  tools  himself,  or  carries  on  a  trade 
where  he  makes  other  persons  use  the  tools, 
is  a  question  of  fact  which  is  very  im- 
portant. It  is  also  a  question  of  fact  what 
are  the  ordinary  implements  and  tools  of 
eveiy  trade,  and  this  the  Court  cannot  be 
expected  to  know.  I  think,  therefore,  the 
Sheriff-Substitute  was  right  in  allowing 
proof.  It  may  be  that  a  dentist  does  his 
whole  work  himself  with  his  own  hands— 
the  tools  and  implements  he  so  uses  are, 
then,  the  tools  and  implements  of  his  trade. 
It  was  said  by  the  respondents  that  only 
the  tools  and  implements  of  an  ordinary 
working  man  were  exempt  from  being 
attachable  for  debt,  but  opinions  were  ex- 

firessed  in  Gaaaiot,  Petitioner,  November  12, 
814  (F.C.),  that  books  or  even  desks  would 
be  implements  of  trade  of  a  teacher  of  lan- 
guages, and  so  not  attachable  for  debt. 

I  think,  therefore,  it  is  proper  to  have 
the  facts  ascertained,  and  therefore  that  it 
is  necessary  to  recal  the  Sheriff's  inter- 
locutor. 

Lord  Ktllachy,  Lord  Stormonth 
Darlino,  and  Lord  Low  concurred. 


The  Court  sustained  the  appeal,  and  re- 
mitted to  the  Sheriff  to  allow  parties  a  proof 
of  their  averments. 

Counsel  for  Pursuer  (Appellant)— Thomas 
Trotter.  Agents— Struthers  Soutar  &  Scott, 
Solicitors. 

Counsel  for  Defender  (Respondent)  — 
CuUen,  K.C.— Ingram.  Agent— J.  DnnW 
Pollock,  Solicitor. 


Thursday,  November  30. 

FIRST    DIVISION. 

JOHN  NIMMO  &  SON,  LIMITED, 
PETITIONERS. 
Witne»B—F<yreign—Arbitralum—Wiim*t 
and  Raver  in  England — AppoirUmeniof 
English  Commissioner— Letters  of  JWJt- 
gence  to  Cite  Witness— Form  of  Inter- 
locutor, 

An  arbiter  having  ordered  a  Moof 
and  appointed  a  commissioner  in  Eng- 
land for  taking  the  deposition  of  a  wit- 
ness and-  haver  who  was  resident  there, 
the  party  at  whose  instance  the  com- 
mission had  been  granted  presented  a 
petition,  inter  alia,  for  approval  of  the 
appointment  of  the  commissioner  and 
for  letters  of  diligence  for  citing  the 
said  witness  to  appear  before  him. 

The  Court  refused  to  grant  letters  of 
diligence  but  confirmed  the  appoint- 
ment of  the  commissioner. 
By  deed  of  submission  dated  8th,  10th,  ISth, 
and  21st  January  1004,  entered  into  between 
John  Nimmo  &  Son,  Ltd.,  183  Hope  Street, 
Glasgow,  and  the  Collieries  Consolidation 
Syndicate,  Limited,  and  the  United  Col- 
lieries, Limited,  both  incorporated  under 
the  Companies  Acts  1882  to  1800,  it  was 
agreed  that  all  questions  arising  under  or 
relating  to  the  adjustment  of  a  certain 
minute  of  agreement  should  be  referred  to 
the  Right  Hon.  Charles  Scott  Dickson, 
Lord  Advocate  for  Scotland,  as  arbiter. 

Tlie  arbiter  having  accepted  office,  in  the 
coui-se  of  the  proceedings  under  the  refer- 
ence allowed  a  proof,  and  it  was  found 
necessary  for  Nimmo  &  Son  to  recover 
certain  documents  mentioned  in  a  joint 
specification.  The  arbiter  accordingly  pro- 
nounced the  following  orders : — On  13th 
November  1905.— "The  arbiter  .  .  .  before 
answer  allows  both  parties  a  proof  of  their 
respective  averments  and  to  each  a  con- 
junct probation ;  appoints  the  proof  to 
proceed  before  him  on  .  .  .  Further 
respectfully  recommends  to  the  Lords  of 
Council  and  Session  to  grant  warrant  for 
citing  witnesses  and  havers  on  the  applica- 
tion of  either  party." 

On  25th  November  1903:— "The  arbi- 
ter, having  considered  the  note  for  John 
Nimmo  &  Son,  Limited,  appoints  the  Mayor 
or  Town-Clerk  of  Rotherham  his  commis- 
sioner in  Rotherham  for  taking  the  deposi- 
tion of  D.  W.  Rees,  secretary  of  the  North 
Central  Wagon  Company,  Limited,  Rother- 
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ham,  a  witness  for  the  said  John  Nimmo  & 
Son,  Limited,  and  as  a  haver  in  terms  of 
the  joint  specification,  and  the  arbiter 
respectfully  recommends  the  Lords  of 
Conncil  and  Session  to  sanction  and  con- 
firm the  appointment  of  the  said  commis- 
sioner named  by  the  arbiter,  and  to  require 
and  enforce  the  attendance  of  the  said 
D.  W.  Rees  before  the  said  commissioner." 

"The arbiter, having  considered  the  joint 
specification  of  documents  for  which  dili- 
gence is  craved  by  the  parties,  respectfully 
recommends  the  Lords  of  Coimcil  and  Ses- 
sion to  grant  diligence  against  havers  at 
the  instance  of  both  or  either  of  the  parties 
for  recovery  of  the  documents  called  for  in 
the  said  joint  specification,  and  the  arbiter 
grants  commission  to  J.  Wright  Forbes, 
Esouire,  Advocate,  Edinburgh,  to  take  the 
oaths  and  receive  the  exhibits  of  the  havers, 
to  be  reported  qyjuxm  Tprvmwm.." 

John  Nimmo  &  Son,  Ltd.,  accordingly 
presented  this  petition. 

The  petitioners  stated  that  in  order  to 
carry  the  said  orders  into  effect  it  was 
necessary  that  diligence  should  be  g^ranted 
for  citing  witnesses  and  havers,  and  that 
authority  should  be  interponed  to  and  the 
appointment  of  the  said  commissioner  in 
Bot^erham  named  by  the  arbiter  sanc- 
tioned and  confirmed,  and  warrant  granted 
for  letters  of  diligence  for  citing  the  said 
D.  W.  Bees  as  a  haver  and  a  witness  to 
appear  befor«  the  said  conunissioner,  and 
that  in  common  form  of  law  at  the  instance 
of  the  petitioners. 

The  praver  of  the  petition  craved  fl)  war- 
rant to  cite  havers,  (2)  warrant  to  cit«  wit- 
nesses, and  (3)  in  particular  "  to  interpone 
authority,  sanction  and  confirm  the  appoint- 
ment of  the  said  commissioner  In  Rother- 
ham  named  by  the  writer,  and  to  grant 
warrant  for  letters  of  diligence  at  the  peti- 
tioners' instance  for  citing  the  said  D.  W. 
Bees  as  a  haver  and  a  witness  to  appear 
before  the  said  commissioner,  or  to  do 
otherwise  or  further  in  the  premises  as  to 
your  Lordships  shall  seem  proper." 

The  petition  was  unopposed.  Counsel 
for  the  petitioners  cited  the  following  cases 
in  support  of  the  application  :—B{aiA^ie8 
Brothera  v.  The  Aberdeen  Railway  Com- 
pany, July  8,  1851,  13  D.  1307 ;  Htghland 
Hauvoay  Covnipany  v.  Mitchell,  May  30, 1868, 
SMacph.  806. 

[The  Lord  Pbksidbnt  referred  to  the 
Act  6  and  7  Vict,  c  82,  cited  in  the  two 
cases  above  referred  to.] 

Counsel  moved  the  Court  to  grant  the 
prayer  of  the  petition. 

Lord  Pbbsedbnt — We  shall  appoint  your 
commissioner  to  be  the  commissioner  and 
he  can  cite  his  witnesses.  If  the  witnesses 
do  not  obey  his  citation  he  can  apply  to  the 
Court  in  Kngland.  We  shall  adjust  an 
interlocutor. 

The  Court  pronounced  an  interlocutor 
which  quoad  the  first  two  craves  of  the 
prayer  was  In  the  usiial  form,  and  as  re- 
gaids  the  remaining  crave  was  as  follows  :— 
"and  (3)  inten>one  authority  to  and  sanc- 
tion and  confirm  the  appointment  of  the 


Mayor  or  Town  Clerk  of  Botherham  as 
commissioner  for  citing  D.  W.  Rees,  Secre- 
tary of  the  North  Central  Wagon  Com- 
pany, Limited,  Rotherham,  as  a  haver  and 
witness  to  appear  before  the  said  commis- 
sioner, and  for  his  examination  as  a  witness 
In  the  matter  of  the  said  reference." 

Counsel  for  Petitioners— Home.    Agents 
— Drummond  &  Reid,  W.S. 


Wedneeday,  December  6. 

SECOND    DIVISION. 

[Sheriff  Court  of  the  Lothians 
and  Peebles,  at  Edinburgh. 

MITCHELL    (ALEXANDER'S 
EXECUTOR)  V.  MACKERSY. 

Executor— Eadem  persona  cum  defuneto — 
Compensation — Debt  Due  by  Lavo-Agent 
to  Executor  in  respect  of  Eaxoutry  Estaie 
Compensated  with  Debt  Due  to  Law- 
Agent  by  Deceased  in  respect  of  Buavneae 
Accouru. 

The  law-agent  of  a  deceased  lady, 
who  at  her  death  was  his  debtor  for 
the  amount  of  a  business  account,  was 
employed  by  her  executor  to  realise  her 
estate.  The  estate  turned  out  to 
be  of  less  value  than  the  amount  of  the 
business  account. 

In  an  action  bv  the  executor  against 
the  law-agent  tor  payment  of  the 
amount  realised  by  the  deceased's 
estate,  held  (1)  that  the  executor  was 
not  a  trustee  for  the  creditors  of  the 
deceased,  but  was  simply  the  repre- 
sentative of  the  deceased  and  debtor 
to  her  creditors  and  creditor  to  her 
debtors,  and  (2)  that  consequently  the 
pursuer's  claim  was  exting^ishM  by 
compensation. 

Globe  Insurance  Conupany  v.   Mac- 
kenzie, August  6, 1850, 7  Bell's  App.,  206; 
and  Stewards  Trustee  v.  Stewarts  Exe- 
cutrix,   May   21,    1806,    23   R.    730,    33 
S.L.R..  570,  followed.    Oray's  Trustees 
V,  Royal  Bank,  November  27,  1806,  28 
R.  100,  33  S.L.R.  140,  disapproved. 
Expenses  —  Process  —  Appeal  —  Failure  to 
inform  Sheriff  as  to  PosUion  of  Autho- 
ritative Decisions  a  Ground  for  Refusing 
Successful  Party  Expenses  of  AppeaL 
A  Sheriff  in   an   action  before  him 
granted  pursuer  decree  following  a  deci- 
sion of  one  of  the  Divisions  of  the  Court 
of  Session  founded  on  by  the  pursuer. 
That  decision  was  contrary  to  a  pre- 
vious decision  of  the  House  of  Lords, 
which  had  not  been  quoted  to  the  Divi- 
sion.   The  defender  failed  to  point  out 
this  omission  to  the  Sheriff. 

In  an  appeal,  the  Court,  while  follow- 
ing the  House  of  Lords  decision  and 
recalling  the  Sheriff's  judgment,  allowed 
no  expenses  in  the  Court  of  Session  to 
either  party,  both  being  responsible  for 
the  position  which  made  the  appeal 
necessary. 
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On  17th  December  lOOi,  James  Mitchell, 
residing  at  4  Picardy  Place,  EdinburKh, 
executor  of  the  late  Mrs  Catherine  Mit- 
chell or  Alexander,  who  resided  at  Bow- 
man Cottage,  Liberton,  raised  in  the  She- 
riSF  Court  at  EMinburgh  an  action  against 
William  Bobert  Mackersj,  Writer  to  the 
Signet  there. 

The  following  narratire  of  facts  in  the 
case  is  taken  from  the  opinion  of  Lord 
Kyllachy — "The  pursuer  in  this  action, 
wnich  comes  up  from  the  Sheriff  Court,  is 
the  brother  and  executor-dative  of  a  laidv 
who  died  in  1904  leaving  a  very  smaU 
estate — an  estate  consisting  only  of  some 
policies  of  insurance  and  household  furni- 
ture, the  whole  being  valued  at  about  £44. 
The  defender  had  been  the  lady's  law- 
agent,  and  was,  or  claims  to  have  been,  at 
her  death,  her  creditor  for  a  sum  of  about 
£62 — a  sum  arising  upon  a  business  account 
which  has  not  yet  been  taxed  but  is  other- 
wise not  disputed.  There  are,  it  appears, 
some  other  creditors  whose  -claims  are  of 
small  amount,  but  sufficient — along  with 
the  defender's  claim — to  make  the  estate 
insolvent.  This,  however,  was  not  at  first 
realised,  and  the  pursuer  employed  the 
defender,  who  had  made  the  deceased's 
will,  to  ingather  the  estate  such  as  it  was. 
The  defender  thus  became  debtor  to  the 
executry  in  a  sum  of  £28  odds,  which  it  is 
now  admitted  was  the  net  sum  realised 
after  deducting  the  expenses  of  realisa- 
tion. For  this  sum  he  is  now  sued  by  the 
executor,  the  summons  being  restricted  to 
the  amount  mentioned." 

The  pursuer  stated,  irder  alta,  the  fol- 
lowing pleas — "(1)  The  defence  stated  is 
irrelevant.  (2)  The  defender  being  due  and 
resting-owing  to  the  pursuer  the  sum  sued 
for,  decree  should  be  pronounced  for  same, 
with  interest  and  expenses  as  craved." 

The  defender  stated,  irder  alia,  the  fol- 
lowing plea — "  The  said  deceased  ...  at 
the  time  of  her  death,  and  the  defender, 
being  mutually  debtor  and  creditor,  the 
defender  pleads  .compensation  to  the  extent 
of  the  sum  sued  for,  in  partial  extinction  of 
her  said  indebtedness  to  him." 

The  Sheriff-Substitute  (Hbndkbson),  on 
3rd  March  1005,  pronounced  an  interlocutor 
sustaining  the  first  plea-in-law  for  the  pur- 
suer, and  granting  him  decree  for  the  sum 
sued  for. 

Note. — "  .  .  .  The  pursuer  .  .  .  refuses  to 
recognise  the  defender's  right  to  retain 
the  balance  to  meet  to  any  extent  the 
business  account  said  to  be  due  by  the 
deceased.  In  taking  this  view  of  his  rights 
I  tbink  the  pursuer  is  quite  correct.  On 
the  authority  of  the  case  of  Oray'a  Trustees 
v.  Royal  Bank,  November  27,  1805,  23  B. 
109,  it  seems  perfectly  clear  that  the  exe- 
cutor here  never  was  a  debtor  to  the  de- 
fender for  the  earlier  account.  The  funds 
now  claimed  are  executry  funds  ingathered 
by  the  defender  as  agent  for  the  executor, 
and  as  such  cannot  be  retained  by  the  de- 
fender in  compensation  of  any  claim  which 
he  may  have  against  the  deceased.  .  .  ." 

The  defender  appealed  to  the  Sheriff 
(Maoonooeok),    who   on   Slst   March  pro- 


nounced an  interlocutor  adhering  to  the 
interlocutor  appealed  against. 

Note. — "  ,  .  .  With  regard  to  the  ques- 
tion argued  to  and  decided  by  the  Sheriff- 
Substitute,  I  am  clearly  of  opinion 
that  the  view  of  the  law  stated  in 
the  note  to  the  interlocutor  appealed 
against  is  sound;  indeed,  no  argument 
was  seriously  stated  against  the  decision. 
On  these  grounds  I  dismiss  the  appeal, 
but  in  respect  it  is  admitted  that  tne  de- 
fender has  recently  paid  £0  towards  the 
sura  for  which  decree  has  l>een  granted, 
the  decree  must  be  varied  to  that  extent," 

The  defender  appealed  to  the  Court  of 
Session,  and  argued — An  executor  being 
eadem  persona  cwm  defuneto,  the  defender 
here,  as  a  creditor  of  the  deceased,  was 
entitled  to  set  off  the  deceased's  debt  to 
him  against  his  debt  to  the  executor— TAe 
Olobe  Insurance  Co.  v.  Mackeiurie,  Febru- 
ary IQ,  1840, 11  D.  618,  and  August  5, 18S0, 7 
Bell's  Appeals  296;  StetoarCs  Trustee  v. 
Stewarts  Executrix,  May  21, 1806,  23  B.  738, 
33  S.L.R.  570 ;  Brskine,  bk.  iii.  tit.  ix.  48. 
The  case  founded  on  by  the  Sheriff  {Gnufi 
Trustees  v.  Roved  Bank,  November  27, 1806^ 
23  R.  100,  33  S.L.B.  140)  was  a  bad  decision, 
in  which  the  Olobe  Inswrance  Co.  was  not 
cited  to  the  Court. 

Argued  for  the  pursuer  and  respondent— 
The  maxim  eadem  persona.  Sec,  was  not 
applicable  to  a  case  of  this  sort.  Gra^t 
Trustees,  a  Second  Division  case,  was 
authoritative  in  this  Division,  and  must  be 
followed  in  preference  to  Stevxurfe  Trus- 
tee, a  First  Division  case.  Cfray's  Trustee* 
had  been  followed  by  Lord  Stormonth  Dar- 
ling in  Hewitt  v.  Symons  &  Maodonald, 
January  10, 1806,  3  S.L.T.  234  and  333. 

Lord  Kyllacett — [After  narrating  the 
facts  as  given  above] — Now  in  this  position 
of  matters — the  defender  being  creditor  of 
the  deceased  for  say  £52,  and  debtor  to  the 
executry  for  sav  £28 — there  would  not  seem 
to  be  much  doubt  as  to  the  defender's  rights, 
if  we  are  to  apply  the  law  settled  in  1850, 
after  a  good  deal  of  controversy,  in  the 
leading  case  of  T?ie  Olobe  Insurance  Co.  v, 
Mackenjtie  (11  D.  618,  aff.  7  Bell's  App.  298), 
a  case  which  received  very  careful  consider- 
ation and  in  which  the  judgment  of  this 
Court  was  affirmed  by  the  House  of  Lords. 
That  law  was,  as  I  understand  it,  this— that 
an  executor  in  the  pursuer's  position  is  not 
a  trustee  for  the  deceased's  creditors,  but 
simply  the  representative  of  the  deceased, 
that  he  stands  simply  in  the  deceased's 
shoes,  being  debtor  to  her  ci«ditoT8  uid 
creditor  to  tier  debtors,  and,  in  short,  that 
he  is  (subject  to  one  limitation  not  here 
important)  eadem  i^sorta  cum  defuneto. 
Applying  that  law,  it  would  seem  to  be  not 
doubtful  that  the  defender  here  has,  as 
against  the  pursuer,  all  the  rights  which  he 
T^ould  have  had  against  the  deceased  had 
she  been  alive,  and  that  he  is  therefore 
entitled  to  cross  accounts  with  the  pursuer, 
and  so  to  extinguish  the  lattor's  claim. 

The  pursuer,  however,  not  accepting  this 
view  of  the  matter,  brought,  as  I  have  said, 
the  present  action,  and  on  the  defender 
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pleading  that  he  was  entitled  to  cross 
accounts,  maintained  in  reply  that  that  was 
incompetent.  He  did  so  on  the  authority 
of  a  certain  judgment  of  this  Divisionpro- 
noimced  in  1806  in  the  case  of  Oray'a  Trua- 
iee»  V.  Roifal  Bank  (23  R.  196).  The  defen- 
der somehow  omitted  to  point  out,  as  he 
should  in  answer,  that  in  that  case  the 
ruling  case  of  the  Globe  Insurance  Co.  hiid 
been  overlooked  and  was  not  in  view  of  the 
Court.  And  the  result  was  that  the  Sheriff- 
Substitute  and  the  Sheriff,  considering 
Suite  naturally  that  they  were  bound  by 
lie  lat^  decision,  repelled  the  defender  s 
plea  and  gave  decree  for  the  amount 
cUumed. 

Now,  in  these  circumstances,  we  might 
perhaps  have  had  some  difiQculty  as  to  our 
procedure  if  there  had  been  no  judgment 
of  this  C!ourt  subse<^uent  to  the  case  of 
Gnij/'a  Trustees — no  judgment  reaffirming 
the  law  as  laid  down  in  the  case  of  The 
Globe  Insurance  Company.  I  am  not  sure 
that  even  on  that  assumption  we  should 
have  been  justified  in  ignoring,  or  hesitat- 
ing to  give  effect  to,  a  judgment  of  the 
House  of  Lords,  a  judgment  plainly  applic- 
able and  of  indisputable  authority.  But 
we  are  I  think  relieved  of  any  difficulty 
on  that  head  by  the  fact  that,  in  a  case 
which  shortly  followed  the  case  of  Gray's 
Trustees  (I  refer  to  the  case  of  Stewart's 
Trustee  v.  Stetcart's  Executrix,  May  21, 
1896,  23  R.  739)  the  decision  in  the  Globe 
Insurance  Company's  case  was  considei-ed 
and  its  authority  recognised.  Having  re- 
gard to  that  circumstance,  we  are  I  think 
not  only  entitled  but  bound  to  recal  the 
Shetiffs  judgments  and  to  remit  for  further 
procedure. 

As  to  expenses,  these,  so  far  as  incurred 
in  the  Sheriff  Court,  may  depend  upon  the 
ultimate  issue  of  the  cause— that  is  to  say, 
upon  the  question  how  far  the  defender's 
cbim  is  well  founded  on  its  merits.  But  as 
regards  the  expenses  in  this  Court,  I  should 
be  for  allowing  no  expenses  to  either  party, 
both  parties  being  responsible  for  the  posi- 
tion which  made  the  appeal  necessary. 

LoBo  Storm  ONTH  Dabung — I  concur. 

LoBD  Low — I  have  had  the  advantage  of 
nading  the  opinion  which  your  Lordship 
has  just  delivered  and  I  entirely  concur. 

The  Lord  JusncB-CLBBK  was  not  pre- 
mit. 

The  Court  sustained  the  appeal. 

Oonnsel  for  Pursuer  and  Respondent — 
Hunter— Monro.     Agent— John  Forgan, 

Counsel  for  Defender  and  Appellant  — 
Madennan,  E.G.— A,  M.  Anderson.  Agent 
-W.  E.  Mackersy.  W.S. 


HOUSE  OF  LOEDS. 

Thursday,  June  8,  1905. 

(Before  Lord  Macnaghten,  Lord  Davey, 
Lord  James,  and  Lord  Robertson.) 

GRANT  V.   GRANT  AND  ANOTHER. 

Eocpenses  —  Divorce  —  Wife's  Expenses — 
Taxatioii  as  between  Agent  and  Client. 
It  is  a  rule  of  the  law  of  Scotland  that 
where  a  wife  is  successful  in  her  defence 
to  an  action  of  divorce  she  is  entitled  to 
her   expenses   as.  between   agent   and 
client. 
This  was  an  appeal  from  a  judgment  of  the 
Second  Division  of  the  Court  of  Session  in 
an  action  of   divorce   on   the   ground    of 
adultery  brought  by  James  Grant,  distiller, 
Glengrant,  against    his  wife,  Mrs   Fanny 
Seivewright  or  Grant,  and  a  co-respondent. 
The  Lord  Oi-dinary  (Stobmonth  Dabling) 
assoilzied  the  defenders  on  the  ground  that 
the  evidence  for  the  pursuer  did  not  carry 
conviction  to  his  mind.     On  2nd  February 
1004  the  Second  Division  of  the  Court  of 
Session  (The  Lord  Jrr8TiCB-Ci.EBK,  Lobd 
Young,  and  Lord  Traynisb,  with  Lobd 
MoNCRKiFE'   disaeniing)  adhered,  holding 
that  the  adultery  was  not  proved.    On  11th 
April  1005  the  House  of  Lords  (Lord  Mac- 
naghten, Lord  Davey,  Lord  Jambs,  and 
Lord   Lindlbt,  with   Lobd   Robbrtson 
dissenting),  on  appeal,  affirmed  with  costs 
the  decision  of  tne  Court  below,  stating 
that  the  question  was  one  of  fact  only. 

A  petition  with  regard  to  the  respondent's 
costs  now  came  before  their  Lordships.  The 
appellant  (pursuer)  argued  that  the  respon- 
dent (defender)  Tvas  not  entitled  to  her 
costs  as  between  agent  and  client  owing 
to  the  suspicious  character  of  her  conduct 
the_  respondent  arguing  that  she  was  so 
entitled,  and  that  it  was  a  rule  of  the  law 
of  Scotland— JfacAren^ie  v.  Mackenzie,  May 
16,  1805,  [1806]  A.C.  384,  at  p.  416,  22  R. 
(H.L.)  32,  32  S.L.R.  465;  CoUins  v.  CoUins, 
February  18,  1884,  0  App.  Ca.  205,  at  p.  242, 
11  R.  (H.L.)  10,  21  S.L.R.  670. 

Costs  between  agent  and  client  g^ven  aa 
being  the  rule  in  Scotland. 

Counsel  for  the  Pursuer  and  Appellant — 
The  Dean  of  Faculty(Asher,  K.C.)--M'Clure. 
Agents— Hagart  &  Burn  Murdoch,  W.S.— 
Trinder,  Capron,  &  Co.,  London. 

Counsel  for  the  Defender  and  Respondent 
—Clyde,  K.C.-Cooper,  K.C.-W.  A.  Flem- 
ing. Agents— Forbes,  Dallas,  &  Co. ,  W.S.— 
Burcheu,  Wilde,  &  Co.,  London. 
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Monday,  July  31. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lord  Ashbourne,  and  Lord  Robertson.). 

PISHERROW  HARBOUR  COMMIS- 
SIONERS V.  MUSSELBURGH  REAL 
ESTATE  COMPANY  LIMITED. 

(ArUe,  January,  23, 1008,  40  S.L.R.  206,  and 
5  P.  387.) 

Harbour — StaitUe—Conairuetion—Fiaher- 
row  Harbour  Act  1840  (3  Vict.  cap.  laxxiii), 
sees.  2, 40,  and  76— "Pr«ctnc<«  of  Harbour" 
—"  Alongthe  Shore  "—Foreshore. 

The  Fisherrow  -Harbour  Act  1840  in 
section  2  provides  that  where  in  the 
Act  the  word  "  harbour"  occurs  it  shall 
be  understood  to  mean  the  harbour  of 
Fisherrow,  and  shall  include  "the  whole 
precincts  thereof  as  after  specified,  and 
the  piers,  quays  .  ,  .  presently  existing 
or  which  are  hereby  authorised  to  be 
made  or  maintained,  .  .  .  unless  in  any 
of  the  cases  aforesaid  it  be  otherwise 
specially  provided,  or  there  be  some- 
tning  in  tne  subject  or  context  repug- 
nant to  such  construction."  Section  4^ 
enacts  "  that  it  shall  not  be  lawful  for 
any  person  to  throw  .  .  .  any  ballast, 
dirt,  ashes,  rubbish,  .  .  .  into  the  said 
harbour .  .  .  nor  shall  it  be  lawful  for 
any  person  to  dig  or  take  away  from 
the  said  harbour  or  its  precincts  anv 
sand,  gravel,  shingle,  or  stones  for  bal- 
last, or  any  other  purpose,  except  from 
such  place  or  places  as  shall  from  time 
to  time  be  appointed  for  that  purpose, 
under  the  autnority  of  the  said  commis- 
sioners .  .  ."  The  word  "precincts"  is 
not  defined  in  the  Act,  but  section  76 
provides  that  "for  the  purposes  of  this 
Act,  and  for  no  other  purposes  whatever, 
the  said  harbour  shall .  be  deemed  to 
extend  along  the  shore  from  the  M 
bum  on  the  west  to  the  R  burn  on  the 
east,  and  to  seaward  to  the  extent  of 
100  yards  below  low-water  mark 
opposite  to  the  shore  between  the 
foresaid  bums." 

Certain  parties  owned  lands  abuttine 
on  the  sea  between  the  burns  M  and 
R,  and  claimed  right  to  remove  sand 
therefrom  from  below  the  line  of  high- 
water  of  ordinary  spring  tides.  In  an 
action  of  declarator  brought  against 
them  by  the  Harbour  Commissioners, 
held  that  the  terms  "harbour  and  its 
precincts"  were  not  to  be  read  as 
meaning  only  the  harbour  proper  and 
the  ground  in  close  proximity  where 
any  operations  might  do  damage  to  its 
works,  but  included  the  whole  foreshore 
between  the  said  bums,  i.e.,  up  to  the 
line  of  high-water  of  ordinary  spring 
tides,  and  consequently  that  the  de- 
fenders were  not  entitled  to  remove 
the  sand  without  the  Commissioners' 
authority. 

This  case  is  reported  ante  ut  awpra. 
The  defenders  and  reclaimers  appealed  to 

the  House  of  Lords, 


The  judgment  of  the  House  does  not  deal 
with  the  question  of  the  limits  of  the  fore- 
shore, but  the  authorities  on  tbat  point 
quoted  in  the  courts  below  were  referred 
to  in  argument,  "the  burns  M  and  R  are 
about  one  mile  on  each  side  of  the  harbour 
of  Fisherrow. 

At  the  conclusion  of  the  arguments 

Lord  Chancellor— In  this  case  I  confess 
I  have  not  been  able  to  entertain  any  doubt 
that  the  judgment  of  the  Court  below  is 
right  and  ought  to  be  afiBrmed. 

It  appears  to  me  that  the  provisions  of 
the  statute  are  too  plain  to  raise  any 
ambiguity.  If  one  thinks  that  the  woids 
"the  precincts"  require  exposition  they 
are  in  my  opinion  explained  by  the  statute 
itself.  It  is  clear  from  what  has  been  said 
that  tha  statute  does  draw  a  distinction 
between  two  different  areas — one  is  the 
harbour  and  the  other  is  the  precincts— and 
while  it  prohibits  any  "person  to  throw- 
any  ballast,  dirt,  ashes,  rubbish,  shingle, 
sand,  stones,  and  other  things  into  the  said 
hai'bour,  or  to  do  any  other  act,  matter,  or 
thing  to  prejudice  or  injure  the  same  or 
any  part  thereof,"  it  also,  as  a  separate 
part  of  the  section  and  distinguishing 
Between  the  harbour  and  what  it  then  deals 
with,  prohibits  any  person  "  to  dig  or  take 
away  from  the  said  harbour  or  its  precincts 
any  sand,  gravel,  shingle,  or  stones  for 
baJlast  or  any  other  pumose  except  from 
such  place  or  places  as  shall  troxn.  time  to 
time  be  appointed  for  that  purpose  under 
the  authority  of  the  said  Commissioners." 

It  is  said  "by  the  statute  itself  that  the 
precincts  are  aeflned  in  the  statute.  Now, 
unless  the  limits  of  a  mile  on  each  side  of 
the  harbour  are  the  precincts  referred  to 
there  is  no  such  definition  as  the  statute  it- 
self alleges  to  exist  in  it,  the  inference  from 
which  IS  that  those  must  be_  the  pre- 
cincts. It  is  manifest  also,  I  think,  when 
one  looks  at  the  language  of  the  statute, 
that  whether  or  not  the  framers  of 
the  statute  were  right  in  their  view,  it 
was  intended  to  prohibit,  except  with  the 
permission  of  the  Commissioners,  to  whom 
discretion  was  entrusted,  anybody— "any 
person,"  to  use  the  language  of  the  statute 
— taking  away  sand,  gravel,  shingle,  or 
stones  from  somewhere  other  than  the  har- 
bour itself,  and  if  it  had  been  intended  only 
to  protect  what  I  have  described  as  the  im- 
mediate vicinity  of  the  harbour,  it  was  easy 
to  say  so,  or  to  say  "so  near  the  harbour 
as  shall  be  injurious  to  its  foundations  or 
what  not."  Instead  of  which  the  statute 
uses  the  word  "precincts,"  which  it_ pro- 
fesses to  define,  and  makes  those  precincts 
extend  for  a  mile  on  each  side  of  the  )at- 
Ijour.  It  seems  to  me  that  in  order  to  con- 
strue it  as  the  learned  Lord  Advocate 
would  have  it  construed,  you  must  rend 
into  the  statute  words  which  are  not  there, 
and  indeed  he  has  not  denied  that  that  is 
so.  That  is  the  first  objection— and  it 
appears  to  me  to  be  a  very  cogent  one— to 
construing  the  section  as  he  suggests,  that 
you  must  introduce  words  which  are  not 
there. 
Now,  it  is  said,  and  I  think  justly  said. 
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that  it  is  contrary  to  the  policy  of  Parlia- 
ment to  take  away  rights— to  give  any- 
thing in  the  nature  of  property  to  others 
without  giving  compensation  for  it.  But 
I  think,  on  the  other  hand,  it  must  be 
frankly  admitted  that  tvhere  you  are  deal- 
ing with  public  necessities  and  public 
security  Parliament  does  sometimes  do 
that.  As  it  has  been  pointed  out,  it  does  it 
with  respect  to  roads,  and  I  think  it  does  it 
with  respect  to  harbours  also.  This  is  one 
of  those  provisions  which  must  be  construed 
in  connection  with  the  particular  subject- 
matter  with  'which  Parliament  was  then 
dealing.  It  might  well  be  that  in  the  view 
of  Parliament,  although  the  giving  of  those 
rights,  not  a  proprietary  rigfnt  at  all,  but  a 
right  to  prohibit  sometning  which  in  their 
view  would  interfere  with  the  harbour, 
might  to  some  extent  restrain  the  complete 
liberty  of  the  proprietors  in  respect  of  the 
use  of  that  which  was  their  own  property 
and  prevent  the  proprietor  of  the  shore 
taking  away  his  sand,  yet,  on  the  other 
hand,  the  construction  and  maintenance  of 
the  harbour  would  in  itself  be  an  advantage 
to  the  adjoining  proprietors.  One  cannot 
doubt  that  it  would  add  to  the  value  of 
their  adjacent  land ;  and  it  might  well  be 
that  in  view  of  that  additional  value  and 
the  advantage  conferred  upon  their  land, 
Parliament  would  take  away,  not  abso- 
lutely, their  property  but  the  right  of  tak- 
ing sand  from  any  part  within  these  two 
mfles.  But  even  that  right  is  not  abso- 
lutely taken  away,  for  mscretion  is  con- 
fided to  the  Commissioners,  so  that  thev 
may  permit  sand  to  be  taken  if  they  think 
right.  Parliament  has  confided  a  discretion 
to  them  in  the  view  that  as  they  are  the 
persons  who  are  interested  in  the  mainten- 
ance of  the  harbour,  nothing  would  be  per- 
mitted by  them  which  would  interfere  with 
the  security  which  that  harbour  is  intended 
to  afford  to  all  vessels  frequenting  that  port. 
Therefore  it  seems  to  me  that  the  only 
thing  we  have  to  do  with  is  the  construc- 
tion of  the  40th  section.  I  do  not  under- 
stand why  we  should  extend  our  inquiries 
to  a  wider  field  than  that  mere  question. 
Neither  the  pleadings,  nor  indeed  the  facts 
as  they  are  put  before  us  in  this  case, 
appear  to  me  to  raise  any  other  questions 
than  these.  Krst,  what  are  the  precincts  ? 
The  answer  to  that  I  have  already  given, 
namely,  those  that  are  indicated  by  the 
statute.  If  they  are  not  those,  there  are 
none  other,  and  yet  the  statute  says  there 
are  precincts  indicated  in  the  statute. 
Secondly,  when  the  question  of  public 
advantage  is  considered,  it  seems  to  me  to 
displace  the  argument — I  admit  a  very 
cogent  one  very  often — that  no  compensar 
tion  is  provided  for  the  proprietors.  That 
objection  is  answered,  as  I  endeavoured  to 
answer  it,  by  saying  that  Parliament  may 
have  considered  the  advantage  conferred 
as  equivalent  to  the  disadvantage  enforced 
upon  them.  But  really  the  whole  truth,  in 
my  view,  is  that  the  statute  is  plain  and 
unambiguous,  and  I  cannot  and  will  not 
introduce  words  into  the  statute  which  are 
not  t^ere.  I  must  read  the  statute  accord- 
ing to  Its  plain  and  simple  meaning,  and. 


BO  construing  it,  I  think  the  judgment  of 
the  Court  of  Appeal  is  right,  and  I  move 
your  Lordshtos  therefore  that  the  interlo- 
cutors be  affirmed  and  the  appeal  be  dis- 
missed with  costs. 

Lord  Ashbookne  —  I  concur  entirely 
with  the  views  which  have  been  expressed 
by  my  noble  and  learned  friend  on  the 
Woolsack. 

The  case  has  been  very  fully  and  very 
ingeniously  argued,  and  our  attention  has 
been  directed  to  every  syllable  of  the 
statute  which  has  the  slightest  relevancy 
to  the  subjectrmatter,  and  also  the  bye-laws 
have  been  prayed  in  aid,  and  we  have  been 
asked  to  consider  them.  It  is  quite  right 
that  our  attention  should  have  been  so 
directed  to  these  matters,  but,  after  all, 
the  entire  question  comes  back  to  what  is 
the  construction  of  section  iH.  If  the  ques- 
tion liad  been  argued  at  even  greater  length 
than  it  was,  legitimately,  presented  to  us,  it 
would  always  come  back  to  that  question. 
The  bye-laws  can  ^ve  no  substantial  assist- 
ance here  in  arriving  at  any  conclusion  in 
respect  of  the  matter  before  us.  They  may 
show  the  opinions  from  time  to  time  held 
as  to  how  the  discretion  should  be  exercised 
by  those  who  were  responsible  for  making 
those  bye-laws,  but  the  bye-laws  get  their 
authority  from,  and  their  origin  must  be 
found  in,  section  40 ;  if  they  are  suggested 
to  be  incomplete  the  answer  must  always 
be  given— "We  will  try  again  under  the 
power  and  discretion  as  vested  in  us  by 
section  40." 

When  one  comes  to  section  40,  one  finds 
that  it  is  about  as  clear  a  section  as  was 
ever  framed  by  the  Legislature.  It  is  ab- 
solutely distinct  and  unqualified  in  all  its 
terms.  If  one  is  not  to  place  upon  section 
40  the  meaning  which  was  placed  upon  it 
by  the  Lord  Ordinary  in  his  clear  and  well 
considered  judgment,  it  is  only  by  praying 
in  aid  the  possible  introduction  of  other 
topics,  other  considerations  and  other 
words.  Of  course  that  is  not  a  legitimate 
way  of  interpreting  any  Act  of  Parliament. 
I  therefore  set  aside  the  bye-laws  as  throw- 
ing no  substantial  light,  giving  no  assist- 
ance to  us  in  construing  section  40,  and  I 
look  entirely  to  the  construction  that  is  to 
be  given  to  the  clear  words  of  the  section, 
the  one  important  section  that  has  to  be 
construed  upon  the  present  occasion. 

The  Act  was  passed  as  far  back  as  the 
year  1840;  its  sections  shew  that  notices 
must  have  been  given  to  the  parties  con- 
cerned— that  there  were  plans  and  books  of 
reference  which  it  is  stated  coinprised  actu- 
ally the  name  of  one  of  the  Lord  Advo- 
cate's clients.  There  are  no  people  now  to 
tell  us  exactly  what  occurred  on  that  oc- 
casion, but  I  assume  that  the  passing  of 
the  Act  of  Parliament  was  a  matter  of 
very  common  knowledge,  and  that  the 
parties  interested  in  it  nad  every  oppor- 
tunity of  considering  and  knowing  and 
being  thoroughly  acquainted  with  all  that 
was  being  done.  That  being  so,  the  Act  of 
Parliament  was  passed,  comprising  in  its 
terms  the  section  which  has  been  so  often 
referred  to.    Every  person  interested  had 
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weev  possible  opportunity,  I  assume,  of 
conndering  the  beaxings  and  the  possible 
constructions  which  might  be  given  to  the 
operataoDB  under  that  section.  That  being 
so,  the  presentation  of  the  case  to  us  by 
the  Lord  Advocate  and  his  learned  and 
▼ery  able  junior  colleague  is  this,  that  no 
matter  how  clear,  no  matter  how  unquali- 
fied it  may  be,  it  is  to  be  read  as  excluding 
by  the  introduction  of  words  which  are 
not  found  there,  a  class  of  persons  who  are 
to  be  regarded  as  private  owners— their 
contention  is  that  it  must  be  so  read  that 
it  will  not  interfere  with  or  in  the  slightest 
degree  disturb  any  of  the  discretion  that 
might  be  exercised  by  a  private  owner. 
On  the  other  baud  this  must  be  borne  in 
mind  that,  as  has  been  pointed  out  to  us 
upon  the  other  side  with  great  force,  the 
statute  is  clear  and  unqualined,  that  it  does 
not  suggest  the  possibility  of  the  introduc- 
tion in  the  construction  of  any  words  or 
meaning  which  are  not  to  be  found  upon 
the  face  of  it.  I  think  there  is  immense 
weight  in  the  words  quoted  to-day  from 
the  judgments  of  Lord  Justice  Bowen  in 
the  case  of  the  London  and  North  Western 
Railway  Company  v.  Evart*.  Here  we 
find  words  which  are  clear  and  distinct. 
We  find  that  the  Legislature,  knowing 
what  it  was  doing,  thought  proper  to  intro- 
dtice  those  woids;  they  are  not  words 
which  expropriate;  they  are  words  which 
g^ve  a  discretionary  power  of  control  and 
management  in  the  exercise  of  what  we 
must  conceive  to  be  the  honest  discretion 
of  honest  and  capable  administrators. 
That  was  done,  not  for  a  private  or  per- 
sonal purpose,  but  for  a  public  purpose 
which  we  must  assume  to  have  been  worthy 
of  being  protected  by  words  as  clear  and 
unqualin^  as  those  we  find  in  section  40  of 
this  Act. 

For  those  reasons  I  entirely  concur  in 
the  conclusion  announced  by  my  noble  and 
learned  friend  on  the  Woolsack. 

LoBD  B0BKBT8ON— I  agree  in  the  ludp- 
ment  which  has  been  proposed  and  also  m 
all  that  has  been  said. 

Appeal  dismissed  with  costs. 

Counsel  for  the  Pursuers  and  Respon- 
dents —  The'  Solicitor-General  (Salvesen, 
K.C.)— HaJdane,  K.C.— F.  Watt.  Agents— 
M'Qregor  &  Purves,  W.S..  Minburgh— 
John  Kichardson,  Town-Clerk,  Musselburgh 
— Pritchard  &  Sons,  London. 

Counsel  for  the  Defenders  and  Appel- 
lants^The  Lord  Advocate  (Dickson,  K.C.) 
—  S.  C.  Bankine.  Agents  —  Beveridge, 
Sutherland,  &  Smith,  S.S.C.,  Leith— H.  S. 
M.  Grover,  London. 


2Tiw»day,  December  14. 

(Before  the   Lord   Chancellor  (Halsbury), 
Lord  Robertson,  and  Lord  Liadley.) 

HUNTLY  AND  ANOTHER  v.  BROOKS' 

TRUSTEES. 

(Ante  July  15,  1902,  38  S.L.R.  816,  and 

4  P.  1014) 

DomieiU — CJumge  of  Domicile — Abandon- 
ment  of  Dominie  of  Origin — Proof. 

In  order  to  lose  his  domicile  01  orinn 
mere  change  of  residence  is  not  stuB- 
cient,  but  a  man  "  must  have  a  fixed 
intention  or  determination  to  strip 
himself  of  his  nationality,  or,  in  other 
words,  to  renounce  his  oirthright  in 
the  place  of  his  original  domicile/' 

An  English  banker  acquired  an  estate 
in  Scotland,  where  for  many  years  he 
continued  chiefly  to  reside,  and  which 
he  described  as  his  "home,"  but  he 
continued  to  conduct  his  business  in 
England,  to  hold  his  real  property  there, 
and  to  live  for  short  periods  from  time 
to  time  in  two  residences  which  he 
continued  to  keep  up  in  that  country. 
Held  that  he  had  not  lost  his  domicile 
of  origin  in  England. 

Observed,  per  Xx>rd  Chancellor,  that 
"the  nature  of  the  man  himself,  the 
sort  of  character  he  had,  and  what  he 
was  endeavouring  lo  settle,"  were  ele- 
ments to  be  taken  into  consideration  in 
deciding  the  question. 

This  case  is  reported  ante  tU  supra. 
The  Marchioness  of  Huntly,  pursuer  and 

reclaimer,  appealed  to  the  House  of  Lords. 
At  the  conclusion  of  the  appellant's  ar^- 

ment,  counsel  for  the  respondents  not  bemg 

called  upon — 

Lord  Chanceixor  —  Notwithstanding 
the  length  to  which  this  case  has  gone, 
and  the  exhaustive  learning  that  has  oeen  ' 
brought  to  bear  upon  it  in  the  Courts  below 
and  at  your  Lordships'  Bar,  it  appears  to 
me  that  it  turns  upon  a  very  small  point, 
and  I  myself  have  not  been  from  the  first 
able  to  entertain  the  smallest  doubt  that  the 
judgment  of  the  Lord  Ordinary  in  the  first  \ 
msto.nce,  and  the  Inner  House  afterwards,  | 
was  not  perfectly  correct.  More  th^n  once 
in  the  course  of  the  case  I  have  had  occa- 
sion to  observe  that  I  do  not  believe  that 
there  is  any  question  or  doubt  about  what 
the  law  on  the  subiect  is.  It  is  very  often 
a  question  of  compUcated  facts  from  which 
the  tribunal  which  is  called  upon  to  deter- 
mine the  question  has  to  infer  a  variety  of 
things  with  reference  to  the  domestic  and 
commercial  life  of  the  person  whose  status 
is  being  inquired  into,  and  naturally,  when 
that  is  the  case,  there  has  been  a  g[reat 
variety  of  forms  of  expression,  sometunes 
figurative,  which  the  learned  judg[e8  from 
time  to  time  have  used  in  order  to  indicate 
what  the  particular  facts  then  in  debate 
before  them  point  to  as  the  principle  upon 
which  the  question  should  be  decided.  I 
myself  have  entertained   no   doubt  what 
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tluit  question  is,  and  the  way  in  which 
it  should  be  decided,  but,  of  course, 
other  minds  take  different  views  about 
the  mode  in  which  it  should  be  ez- 
presaed.  I  myself  think,  in  my  view  of 
the  law,  that  it  is  expressed  very  well 
indeed  by  Lord  Curriehill,  approved  and 
quoted  by  Lord  President  Inglis  in  the 
case  of  Steel  v.  Steel,  reported  in  15  Rettie— 
"It  is,"  saya  the  learned  Judge,  "by  no 
means  an  easy  thing  to  establish  that 
a  man  has  lost  his  domicile  of  origin, 
for,  as  Lord  Cranwortb  said  in  the  case  of 
Uoorhowae  v.  Lord,  'in  order  to  acquire  a 
new  domicile  a  man  must  intend  quatentu 
in  iUo  exure  patriam,'  and  I  venture  to 
translate  these  words  into  English  as  mean- 
ing that  he  must  have  a  fixed  intention 
or  determination  to  strip  himself  of  his 
nationality,  or,  io  other  words,  to  renounce 
bis  birthright  in  the  place  of  his  original 
domicile.  The  serious  character  of  such  a 
cfaaoee  is  very  well  expounded  by  Lord  Cur- 
riehiO  in  tiie  case  of  Donaldson  v.  M'Clure. 
He  says— 'To  abandon  one  domicile  for 
another  means  something  far  more  than  a 
mete  change  of  residence.  It  imports  an 
intention  not  only  to  relinquisn  those 
peculiar  rights,  privileges,  and  immunities 
which  the  law  and  constitution  of  the 
domicile  confer  on  the  denizens  of  the 
country  in  their  domestic  relations,  in 
their  business  transactions,  in  their  politi- 
cal and  municipal  status,  and  in  the  daily 
a£Eairs  of  common  life,  but  also  the  laws 
by  which  the  succession  to  property  is 
regnlated  after  death.  The  abandonment 
or  change  of  a  domicile  is  therefore  a  pro- 
ceeding of  a  very  serious  nature,  and  an 
intention  to  make  such  an  abandonment 
requires  to  be  proved  by  satisfactory  evi- 
dence.'" 

I  do  not  believe  that  it  could  be  expressed 
more  clearly  or  distinctly  than  it  is  in  that 
judgment,  and  applying  that  principle  to 
the  question  now  before  your  Lordships, 
I  say  that  I  reg^ard  with  something  luce 
amazement  the  fact  that  the  question 
should  have  been  debated  so  long  under 
the  circumstances  which'are  in  proof  before 
your  Lordships.  I  should  have  thought 
that  it  was  very  difficult  indeed  to  suggest 
with  respect  to  this  particular  testator 
that  there  was  the  slightest  indication 
in  any  part  of  his  career  of  an  intention 
to  abandon  his  domicile  of  origin.  He 
was  an  Englishman,  his  property  in  g;reat 
measure  was  in  England,  his  constitu- 
ency which  he  represented  in  Parliament 
was  in  England,  and  I  should  have 
thought  that  it  was  impossible  to  doubt 
that  there  were  at  least  three  residences 
which  he  had,  about  which  it  might  have 
been  equally  said  he  made  his  home  there. 
It  does  not  follow  that  they  were  all  three 
equally  popular  with  him,  or  any  one  of  the 
three  the  main  abiding  place  for  the  greater 
part  of  the  year  during  which  he  lived  in 
each  of  them  in  turn.  But  what  is  the 
inference  to  be  derived  from  that?  I  should 
have  thought  that  the  obvious  inference 
which  anybody  would  draw  would  be  that 
there  was  no  intention  to  change  his 
domicile.  That  he  had  three  residences  is 
vouxun. 


true,  but  unless  you  can  show  something 
else  than  the  fact  that  a  man  of  great 
wealth  who  had  three  residences  preferred 
one  rather  than  another,  either  in  respect 
of  sport  at  the  earlier  period  of  his  career, 
or  in  respect  of  the  state  of  his  health,  at  a 
later  part  of  his  career  clearly  he  found 
that  Glen  Tana  agreed  with  him  better 
and  that  the  air  was  better,  are  you  to 
infer,  or  is  there  any  evidence  from  which 
you  can  infer,  an  intention  to  change  his 
civil  status?  It  seems  to  me  that  every 
part  of  his  career  points  to  the  same  con- 
clusion. Being  a  very  wealthy  man,  and 
doing  whatever  he  liked  to  do,  he  might 
go  to  Antibes— at  one  time  with  as  much 
idea  of  change  in  the  sense  of  changing  his 
status  at  Antibes  as  at  Glen  Tana,  but 
the  real  truth  was  that  no  change  of  anv 
sort  or  kind  is  suggested  by  what  he  did. 
It  is  admitted  that  mere  residence  is  in 
itself  nothing.  There  may  be  continuous 
residence,  or  what  I  think  has  been  appro- 
priately suggested  as  being  the  most  satis- 
factory word  to  use,  "settling"  somewhere, 
which  of  course  involves  residence  as  part 
of  it,  and  if  it  was  suggested  that  a  man 
had  gone  to  settle  at  some  particular  place 
and  nad  abandoned  all  otner  connection 
and  all  other  country,  I  think  that  infer- 
ence might  be  natural  and  just,  but  to 
suggest  in  the  case  of  a  man  of  g^reat 
wealth  who  is  wandering  from  one  place 
to  another  from  time  to  time,  although  he 
may  spend  a  larger  part  of  his  time  in 
Scotland  than  etsewnere,  that  that  of 
itself  should  be  anything  from  which  any- 
body could  draw  an  inference  that  he 
meant  to  change  his  domicile,  seems  to  me 
to  be  a  very  monstrous  proposition. 

Now,  upon  one  part  ot  this  case  I  confess 
it  api>ear8  to  me  that  sufficient  reliance 
has  not  been  placed  by  those  who  have 
had  this  matter  under  discussion,  and  that 
is  the  nature  of  the  man  himself,  the  sort 
of  character  he  had,  and  what  he  was 
endeavouring  to  settle.  These  are  all  ele- 
ments to  be  taken  into  consideration  when 
you  come  to  this  question.  The  idea  had 
occurred  to  him  during  his  lifetime  that 
some  question  might  arise  as  to  bis  domi- 
cile; he  had  seen  some  case  in  the  Scotch 
law  reports  which  suggested  to  him  that 
there  might  be  some  question  raised  after 
his  death,  and  he  had  been  dealing  very 
accurately  and  carefully  with  the  question 
of  how  he  was  to  settle  his  affairs.  He 
applies  to  a  lawyer  whom  he  had  great 
confidence  in,  and  savs,  "Now,  is  it  true 
that  I  am  a  domiciled  Scotchman?"  Can 
anyone  doubt  what  the  meaning  of  that 
was?  I  must  say  I  infer,  together  with  all 
the  other  learned  Judges  who  have  dealt 
with  this  question,  that  what  he  meant 
was  to  satisfy  his  own  mind,  because  he 
thougfatsome  question,  which  unfortunately 
has  notwithstanding  bis  care  arisen,  might 
arise  after  his  death.  He  wanted  to  be 
advised  whether  there  was  anything  he 
could  do  in  order  to  prevent  such  a  ques- 
tion arising,  upon  which  he  is  assured,  and 
I  think  accurately  assured,  hj  the  learned 
gentleman  who  was  advising  him,  that  there 
was  no  doubt  whatever  that  he  was  an 
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Englishman,  and  that  he  need  not  trouble 
himself  about  any  questions  which  might 
arise  on  the  difference  between  Scotch  and 
English  law  and  the  suggestion  that  he  was 
a  Scotchman.  More  than  once  he  has  this 
assurance  given  to  him.  Now,  is  there  the 
slightest  evidence  that  after  that  he  did,  or 
said,  or  desired  to  do  or  say,  anything 
which  could  raise  any  doubt  upon  the 
matter  about  which  he  had  been  so  com- 
pletely assured  by  his  legal  adviser?  Of 
coiuse  the  answer  must  be  that  there  was 
nothing.  What  is  the  inference  which 
your  Lordships  must  draw  from  that  ?  To 
my  mind  it  is  perfectly  clear  that  he  knew, 
because  it  had  been  explained  to  him — he 
wsB  not  without  advice — what  the  distinc- 
tion was,  and  what  domicile  meant,  and 
the  assurance  that  he  was  an  Englishman 
contented  him,  and  satisfied  him,  and  he 
did  no  more. 

For  my  own  part  I  cannot  entertain  the 
smallest  doubt  that  from  that  moment  he 
had  satisfied  himself  that  he  was,  as  he 
intended  to  be,  an  Englishman,  and  retained 
his  English  domicile.  Under  those  circum- 
stances it  appears  to  me,  notwithstanding 
the  enormous  length  to  which  this  case  has 
gone,  that  there  is  a  very  plain  and  obvious 
answer  to  the  appellants'  case. 

I  do  not  think  it  is  necessary  to  go  through 
all  the  different  points  of  fact  which  have 
been  called  to  our  attention  by  the  learned 
counsel  who  has  with  great  diligence  and 
care  presented  every  lact  that  could  be 
appropriately  presented  to  your  Lordships 
for  consideration,  because  I  must  say, 
having  read  the  Loi-d  Ordinary's  judgment 
and  the  judgment  of  £x>rd  Kinnear,  I  have 
come  to  the  conclusion  that  every  topic 
that  could  be  invoked  and  discussed  has 
been  satisfactorily  invoked  and  discussed 
by  the  different  learned  Judges  who  have 
given  their  attention  to  this  subject,  and 
speaking  for  myself  I  say  most  sincerely 
tnat  I  do  not  think  there  is  anything  more 
to  be  said  about  it.  They  have  exhausted 
the  whole  topic.  Every  portion  of  this 
gentleman's  life  has  been  examined  with 
the  minutest  care,  and  the  only  inference, 
I  think,  that  I  can  possibly  draw  from  the 
picture  that  has  been  presented  to  us  by 
this  accurate  historical  narrative  of  this 
gentleman's  life  is  that  he  never  had  the 
slightest  idea  of  abandoning  his  domicile 
of  origin,  and  least  of  all,  that  he  intended 
by  a  domicile  of  choice  to  make  Scotland 
his  home,  or  Scotland  the  place  of  his 
domicile,  so  as  to  put  in  peril  the  question 
which  he  obviously  was  disturbed  about 
at  one  time,  namely,  whether  or  not  the 
laws  of  Scotland  and  the  difference  between 
English  and  Scotch  law  might  interfere 
with  his  testamentary  dispositions. 

Under  the  circumstances  I  move  your 
Lordships  that  this  appeal  be  dismissed. 
It  appears  to  me  that  the  qiiestion  lies 
now  in  a  very  narrow  compass  indeed,  and 
we  have  satisfactorily,  I  think,  come  to  a 
conclusion,  in  accordance  with  that  of  every 
other  judicial  authority  which  has  been 
appealed  to,  that  there  is  no  doubt  what- 
ever that  the  domicile  of  origin  of  Sir 
William  Ounliffe  Brooks  was  England,  and 


that  accordingly  this  appeal  must  be  dis- 
missed. 

Lord  Robbbtson— I  think  the  present  a 
very  clear  case. 

In  the  first  place,  it  is  not  a  case  like  £eU 
V.  Kennedy,  where  a  man  has  severed  all 
ties  with  the  country  of  his  birth  except 
the  inseparable  one  of  birth,  where  accord- 
ingly there  is  but  one  question  to  consider, 
and  that  is  the  adequacy  of  the  residence  in 
the  new  country  to  constitute  domicile.  In 
the  present  case,  not  only  was  the  appellant's 
father.  Sir  William  Cunliffe  Brooks,  bom 
in  England,  but  he  remained  to  his  death 
deeply  rooted  in  England  by  business  which 
he  continued  to  carry  on,  by  large  real  pro- 

Serty  which  he  retained,  and  by  two  resi- 
ences  which  he  never  ceased  to  keep  open 
and  periodically  to  stay  in.  It  may  tnily 
be  said  of  him  that  he  severed  none  of  his 
ties  to  England;  and  the  only  point  made 
is  that  having,  like  many  Englishmen, 
bought  a  house  in  Scotland,  he,  being 
very  rich  and  master  of  his  own  time, 
spent  much  the  greater  part  of  the  year 
there.  Eiven  on  this  point  it  is  well  to 
observe  that  his  buying  Glen  Tana  was  due 
to  compelling  circumstances  and  was  not 
an  act  of  election.  No  doubt  at  all  he  was 
very  fond  of  the  place,  and  being  a  person 
of  emphatic  and  fiorid  speech,  he  spoke  of 
it  occasionally — especially,  although  not 
always,  when  addressing  Deeside  people- 
as  his  true  home,  and  the  place  where  he 
felt  at  home.  But  it  is  a  fallacy  to  regard 
this  as  an  election  of  one  home  in  substi- 
tution for  another.  A  great  many  people 
who  have  a  house  in  town  and  a  house  in 
the  country  have  two  homes— they  speak 
of  them  as  such— each  is  the  home  when 
the  household  gods  are  there ;  and  the 
country  house  being  the  place  of  recreation, 
is  generally  the  object  of  the  more  exu- 
berant expressions  of  attachment. 

But,  sp^kking  of  the  present  case,  it  seems 
to  me  that  this  attempt  to  turn  a  strenuous 
English  banker  and  great  landed  proprietor 
into  a  Scotchman  is,  on  the  face  of  the 
broad  facts,  hopeless.  The  good  sense,  as 
well  as  the  law  of  the  matter,  was,  as  has 
been  mentioned  by  my  noble  and  learned 
friend  on  the  Woolsack,  expressed  by  Mr 
Wood  in  answer  to  what  clearly  was  the 
alarmed  inquiry  of  Sir  William,  "Am  I  a 
domiciled  Scot  ?  "  "  No  ;  your  domicile  of 
origin  is  English.  Although  you  have  a 
residence  in  Scotland  you  nave  not  aban- 
doned your  English  domicile."  And  in  Sir 
William's  own  considered  descriptions  of 
himself  for  books  of  reference,  the  true  per- 
spective of  his  English  and  Scotch  connec- 
tions LB  restored. 

I  think  it  wholly  unnecessary  once  more 
to  examine  the  authorities  on  the  law  of 
domicile,  as  the  facts  of  this  case  do  not 
come  near  any  question  of  delicacy.  I  have 
only  to  add  an  expression  of  regpnet  that  the 
parties  should  have  brought  on  themselves 
such  enormous  expenses  oy  exploring  and 
presenting  minute  and  complicated  details 
when  the  Droader  facts  are  conclusive. 

Lord  Lindley— I  am  entirely  of  the 
same  opinion.    I  have  listened  with  grM 
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attention  and  g^reat  pleasure  to  the  ex- 
tremely able  arguments  addressed  to  us  by 
Mr  Bve,  but  the  conclusion  which  I  have 
arrived  at,  after  carefully  consideriuK  the 
whole  of  the  evidence  to  the  best  of  my 
ability,  is  that  the  only  intention  which  is 
consistent  with  the  whole  of  this  gentle- 
man's  conduct  and  with  what  he  said,  is  an 
intention  not  to  abandon  his  English  domi- 
cile. I  quite  agree.  I  think  the  case  is 
quite  exhausted  by  the  Scotch  judgments, 
and  the  only  conclusion  is  that  the  api>eal 
ought  to  be  dismissed. 

Appeal  dismissed  with  costs. 

Counsel  for  the  Pursuers  and  Appellants 
—Eve,  K.O.— Ward  Coldridge— Lord  Kin- 
ross. Agents— Alexander  Morison  &  Co., 
W.8.,  Edinburgh— L.Weatherley,  London. 

Counsel  for  the  Defenders  and  Respon- 
dents— Sir  Edward  Clarke,  K.C.— The  Lord 
Advocate  (Shaw,  K.C.)  — Cullen,  K.C.— 
C.  G.  Church— J.  Adam.  Agents— J.  & 
A.  F.  Adam.  "W.S.,  Edinburgh— Church, 
Rockham,  &  Co.,  London. 


Monday,  December  4. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lord  Macnaghten,  Lord  Robertson,  and 
Lord  Lindley.) 

SUTHERLAND  v.  STANDARD  LIFE 

ASSURANCE  COMPANY. 
{Ante,  Julys,  1902, 39  S.L.R.  769,  and  4  F.  067.) 

T^Ule  to  HeritcMe — Right  in  Security — Sale 
— Heritable  Securities  {Scotland)  Act  1894 
(57  and  58  Vict.  c.  44),  sees.  8  and  10— 
Shej^ff—Citatiom^Irregularity  in  Service 
of  Writ  not  Affecting  Title  Depending  on 
Decree  foUomng  thereon. 

The  Heritable  Securities  (Scotland) 
Act  1894,  by  section  8,  provides  means 
vrhereby  a  creditor  who  has  exposed 
for  sale  under  his  security  the  lands 
held  in  security  and  has  failed  to  find  a 
purchaser,  may,  by  applying  to  the 
sheriff,  obtain  a  decree  and  nave  his 
disposition  in  security  made  irredeem- 
able, but  before  such  application  can  be 
granted  it  must  be  served  upon  the  pro- 
prietor. Section  10  enacts — "No  pur- 
chaser from  the  creditor  or  other  suc- 
cessor in  title  in  the  lands  shall  be  under 
any  duty  to  inquire  into  the  regularity 
of  the  proceedings  under  which  such 
creditor  has  acquired  right  to  the  lands 
held  under  his  security  by  virtue  of  the 
provisions  contained  herein,  or  be 
affected  by  any  irregularity  therein, 
■without  prejudice  to  any  competent 
claim  of  damages  against  such  creditor." 
A  creditor  having  had  his  application 
under  section  8  granted  by  the  Sheriff, 
and  having  followed  thereafter  the  pro- 
cedure necessary  to  make  his  disposition 
irredeemable,  disponed  the  lands  to  third 
parties.     The   proprietor  brought  an 


action  to  have  reduced  the  dispositions 
and  w  hole  proceedings  upon  the  g^und 
that  the  service  of  the  application  upon 
him  had  been  made  by  a  messenger-at- 
arms,  not  a  sheriff  officer,  held  that 
assuming  the  service  of  the  application 
was  iiTeg^lai-,  such  in-egularity  was 
within  the  meaning  of  section  10. 

Qiustion  whether  a  misdescription  of 
the  property  in  the  advertisement  prior 
to  the  exposure  for  sale  would  be 
covered. 

Proceaa— Appeal— Appeal  to  House  of  Lords 
—Point  on  Record  Requiring  Proof  not 
Raised  in  the  Division. 

A  former  proprietor  of  an  estate 
soufdit  to  have  reduced  proceedings  in 
the  Sheriff  Court  under  section  8  of  the 
Heritable  Securities  (Scotland)  Act  1804, 
whereby  a  creditor  had  had  his  disposi- 
tion in  security  made  irredeemable,  and 
so  become  proprietor.  He  averred  on 
record  that  in  the  advertisement  of  the 
property  prior  to  the  exposure  for  sale 
it  had  been  wrongly  described,  so  that 
it  had  appeared  less  than  it  really  was. 
This  point  was  not  raised  in  the  Divi- 
sion, out  was  taken  on  an  appeal  to  the 
House  of  Lords. 

Held  that  the  point,  inasmuch  as  it 
went  to  an  allowance  of  proof  which 
had  not  been  asked  for  in  the  Division, 
could  not  now  be  entertained,  and  that 
it  must  be  presumed  to  have  been 
abandoned. 
This  case  is  reported  ante  ut  supra, 

Sutherland,  the  pursuer  and  reclaimer, 
appealed  to  the  House  of  Lords.  In  addi- 
tion to  the  question  as  to  the  regularity  of 
the  service  of  the  application  to  the  Sheriff, 
he  raised  a  point  not  taken  when  the  case 
was  before  the  Division.  On  record  there 
was  averment  to  the  effect  that  the  pro- 
perty in  the  advertisement  prior  to  the 
exposure  for  sale  was  not  coiTCctly  de- 
scribed. If  correctly  described,  might  it 
not  have  secui-ed  a  purchaser  ?  This  was 
an  irregularity  which  could  not  be  covered 
by  section  10  of  the  Heritable  Securities 
(Scotland)  Act  1894,  and  must  render  the 
proceedings  void,  for  the  Act  said  "the 
lands,"  which  must  mean  "the  whole 
lands,"  and  there  was  no  power,  as  under 
the  Titles  to  Land  Consolidation  (Scotland) 
Act  1868  (v.  sec.  119),  to  sell  as  a  whole  or  in 
lote. 

The  material  portion  of  the  averment  on 
record  was — "  In  the  plans  of  the  estate  of 
Skibo,  and  others  exhibited  to  the  public  in 
connection  with  the  said  exposures,  the 
boundary  line(being  theundeflned  boundary 
line  of  the  parish  of  Creich't  between  the  Duke 
of  Sutherland's  farm  oi  TorboU,  wholly 
situated  in  the  parish  of  Dornoch,  and  the 
estate  of  Skibo  was  wrongly  shown  on  the 
plan  and  excluded  from  tne  subjects  ex- 
posed a  considerable  extent  of  the  estate 
disponed  in  the  bonds  and  dispositions  in 
security  referred  to.  .  .  .  There  was  thus 
excluded  from  the  sale  a  large  tract  of  land 
which  formed  part  of  the  security  subjects, 
amounting  to  about  4(X)  acres.  A  valuable 
piece  of  ground  between  the  glebe  of  Oreich, 
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OB  the  south-west  boundary,  and  the  sea 
was  also  omitted  tcova.  said  particulats. . . ." 

The  plea-in-law  was— "(5)  The  said  pre- 
tended decree  or  interlocutor  ought  to  be 
reduced  in  respect  that  ...(c)  The  lands 
and  others  described  in  the  said  advertise- 
ment and  particulars  made  by  the  bond- 
holders prior  to  the  exposure  of  the  security 
subjects,  as  condescended  on,  materially 
differed  in  extent  from  the  security  subjects, 
and,  separately,  were  not  properly  and 
su£Bciently  advertised,  as  required  by  the 
Titles  to  Land  Consolidation  (Scotland)  Act 
1868  and  the  Heritable  Securities  (Scotland) 
Act  18»t." 

At  the  conclusion  of  the  appellant's  argu- 
ment, counsel  for  the  respondents  not  being 
called  upon — 

Lord  Ohancbllob — It  seems  to  me  that 
the  jud^ent  of  the  Court  below  is  per- 
fectly right.  Assuming  what  does  not 
appear  to  be  quite  satisfactorily  estab- 
lished, that  the  regular  course  would  have 
been  that  this  writ  should  have  been  served 
by  a  sheriff  officer,  not  by  a  niessenger-at- 
arms,  it  seems  to  me  that  that  is  an  irregni- 
larity  strictly  within  the  meaning  of  tbe 
10th  section  of  the  Act  of  Parliament,  and 
therefore  whatever  question  there  may  be 
about  the  regularity  of  the  officer,  it  does 
not  affect  the  validity  of  what  was  done. 
It  is  very  obvious  that  if  an  irregularity  of 
that  sort  could  set  aside  the  whole  proceed- 
ing's, it  would  be  impossible  for  a  person  to 
buy  with  any  sense  of  security ;  it  was 
obviously  with  the  intention  of  preventing 
such  questions  arising  afterwards  that  the 
10th  section  was  passed.  Even  if  the  facts 
supplied  material  for  arguing  the  question 
I  cannot  entertain  a  doubt  that  it  is  an 
irregularity  covered  by  the  Act  and  does 
not  render  the  proceedings  null  and  void; 
The  procedure  was  right.  The  writ  arrived 
at  the  ri^ht  person,  who  had  an  opportunity 
of  making  a  defence  if  he  had   thought 

E roper,  but  according;  to  the  learned  counsel 
e  took  upon  himself  to  say— "This  writ 
has  been  served  bjr  the  wrong  person ;  I 
shall  not  attend  to  it  at  all."  It  seems  to 
me  to  be  an  irregularity  which  the  10th 
section  covers. 

I  should  have  felt  more  difficulty  about  the 
other  point  if  it  had  been  raised  in  the 
Court  below.  I  do  not  in  the  least  mean  to 
say  that  it  is  an  absolute  objection  against 
a  good  point,  if  it  is  a  good  point,  to  say 
that  it  has  not  been  raised  in  the  Court 
below,  because  this  House  ought  to  make 
such  an  order  as  ought  to  have  been  made 
originally ._  But  the  peculiarity  of  this  case 
is  uiat  this  is  a  question  which  could  only 
have  been  settled  by  proof,  and  we  are 
asked  to  overrule  the  judgment  of  the 
Court  of  Session  by  a  suggestion  on  which, 
if  it  was  well  founded,  the  Court  might 
have  been  asked  to  reverse  the  proceedings 
before  the  Lord  Ordinary  and  to  order  a 
proof.  It  is  not  merely  a  question  of  a 
point  which  is  a  grood  point  and  remains  a 
good  point,  not  being  argued,  but  here 
something  was  to  be  done.  If  the  objec- 
tion was  a  good  one,  what  the  parties  com- 
plaining ought  to  have  done  was  to  have 


put  it  before  the  Court  of  Session  and  asked 
the  Court  to  do  that  which  ought  to  have 
been  done  by  the  Lord  Ordinary,  nameljr, 
to  allow  a  proof.  The  appellant  never  did 
ask  that,  the  question  never  has  been  raised, 
and  I  think  now  it  is  impossible  for  him  to 
ask  us  to  do  that  and  overrule  the  Court  of 
Session  in  not  doing  that  which  that  Court 
was  never  asked  to  do.  My  judgment  cer- 
tainly proceeds  upon  the  theory  that  the 
parties  have  abandoned  that  part  of  their 
complaint.  They  never  asked  it  to  be  done, 
and  it  would  be  impossible  for  us,  I  think, 
under  these  circumstances  to  do  that  which 
the  Court,  which  we  are  asked  to  overrule, 
were  never  asked  to  do.  The  appellant 
ought  to  have  asked  for  it  in  the  Court 
below,  and  if  then  it  had  been  refused  we 
could  have  entertained  the  question.  At 
present  it  appears  to  me  that  he  is  put  out 
of  Court  by  the  course  he  has  pursued,  and 
I  move  your  Lordships  that  the  appeal  be 
dismissed  with  costs. 

LoBD  Macnaohtbn— I  am  of  the  same 
opinion. 

Lord  Bobebtson— I  entirely  agree. 

Lord  Limx>i.st— I  have  nothmg  to  add  at 
all.  It  seems  to  me  that  tiie  judgment  is 
obviously  right. 

Appeal  dismissed  with  costs. 

Counsel  for  the  Pursuer  and  Appellant— 
Ure,  K.C.— J.  A.  Kemp.    Agent— Party. 

Counsel  for  the  Defenders  and  Respon- 
dents—The Solicitor-General  (Clyde,  K.C.) 
-^haw,  K.C.  Agents— Dundas  &  Wilson, 
C.S.,  Edinburgh— Taylor,  Son,  ft  Humbert, 
London. 


Friday,  December  15. 

(Before  Lord  Halsbury,  Lord  Bobertson, 
and  Lord  Lindley.) 

WHITE  AND  OTHERS  v.  WHITE 

AND  SONS. 
(Ante,  January  20^  1906,  42  S.LR.  33a) 

Water  —  River— MiU  Dam—Abstraetion— 
Title  to  Abstract  —  Bight  to  Inereaae 
Amount  Taken. 

A  Crown  charter  dated  in  1738  granted 
a  mill  "  cum  stasis  lie  Dammie  Inlairs 
et  acqueductis  aliisqiie  integpris  privilegiis 
et  pertinentiis  ejusdem  quibuscumque." 
The  mill  was  on  a  river  and  was  so  de- 
scribed. The  dam  from  which  it  drew 
water  was  a  pool  in  the  river  formed 
by  a  natural  barrier  of  rock  which  had 
been  slightly  raised  with  wood. 

Held  [rev.  judgment  of  the  Second 
Division  of  the  Court  of  8eBBion,aff.  that 
of  the  Lord  Ordinary  (Ejncaibnet)) 
that  the  mill  owners  htul  no  higher  right 
to  abstract  water  for  the  mill  than  toat 
of  a  riparian  proprietor,  and  conse- 
quently that  in  a  question  with  another 
millowner  who  derived  his  wwter  tram 
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the  same  source,  they  were  not  entitled 
to  abstract  more  water  than  they  had 
been  in  uae  to  abstract  for  the  prescrip- 
tive period. 

Hie  case  is  reported  aide  v.t  Aupra. 
John  White  &  Sons,  the  defenders  and 

nspoDdents,   appealed    to    the   House    of 

Lords. 

At  delivering  judgment — 

Eabl  of  HAiaBCBY— a  grant  of  a  tract 
of  a  natural  river,  and  apparently  of  all  the 
waters  in  it,  is  a  novelty  in  the  lavr,  and 
one  which,  upon  the  facts  in  this  case,  it 
seems  impossible  to  insist  upon,  llie 
rights  iiUer  se  of  the  different  mOlowners 
M«  capable  of  being  ascertained  without 
much  difficulty.  Lord  Kingsdown,  in 
Miner  v.  GUrrwur  (12  Moore  P.C),  stated 
tiie  rule  in  terms  that  have  generaJly  been 
adopted  ever  since.  By  the  general  law 
applicable  to  running  streams,  every  ripar- 
ian promietor  has  a  right  to  what  may  be 
called  the  ordinary  use  of  the  water  flow- 
ing past  his  land.  Further,  he  may,  subject 
to  the  condition  that  he  does  not  thereby 
interfere  with  the  rights  of  other  prcqjiietors 
either  above  or  below  him,  dam  up  the 
stream  for  the  purpose  of  a  mill. 

Of  course,  rights  may  be  acquired  by  pre- 
soription  which  to  some  extent  do  interfere 
with  what  would  otherwise  be  the  natural 
rights  of  other  proprietors  both  below  and 
above;  and  I  have  no  doubt  that  it  is  here 
proved  that  the  Old  Mill  has  acquired  the 
right  wtiich  has  been  popularly  known  as 
the  first  water,  and  enjoyed  it  for  a  very 
long  period.  The  extent  of  that  right  and 
the  measure  of  what  this  involved  is  in  this 
case  one  of  the  questions  which  have  been 
debated  at  the  bar  and  in  the  Court  below, 
bat,  as  it  appears  to  me,  without  sufficient 
KasoD.  The  question  here  is  whether  the 
Old  MiU  is  entitled  to  the  whole  of  the 
waters? 

Apart  from  the  extraordinary  and  to  my 
mind  impossible  right  suggested,  which  I 
have  first  mentioned — I  will  say  no  more 
about  it  than  that  there  is  not  the  least 
evidence  to  support  it  here — the  question 
comes  in  this  case  to  the  ordinary  contro- 
versy between  proprietors  of  the  hanks  of 
a  ranning  stream  when  their  o{>eration8 
rMpectively  interfere,  or  are  alleged  to  in- 
terfere, with  the  operations  of  each  other. 
In  some  curious  manner —a  manner  which  it 
is  very  difficult  to  understand— it  seems  to 
have  been  assumed  in  some  of  the  arg^i- 
mente  here  that  the  artificial  addition  to 
the  natural  rock,  which  to  some  extent 
forms  Ute  dam,  has  made  some  difference 
to  the  rights  of  the  parties.  The  right  to 
miuntain  that  artificial  addition  to  the  rock 
may  be  assumed,  but  it  does  not  follow  that 
tbe  addition  to  the  rock  has  in  any  respect 
altered  the  l^al  relations  of  tbe  parties, 
and  made  what  has  been  part  of  a  running 
■tream  hitherto,  less  a  running  stream,  or 
turned  it  into  a  pond,  so  that  the  water 
enclosed  within  tnat  pond  should  become 
f^tpuMici  juris  but  water  with  somewhat 
of  a  proprietary  right. 

A  controversy  not  at  all  unlike  to  the 
Ptesent  arose  in  the  county  of  Lancashire 


Just  100  years  ago.  The  cause  was  tried 
oefore  Baron  Granam  in  1805.  It  appeared 
that  mills  had  been  erected  a  very  long 
time  before— in  1721— and  that  additions 
had  been  made  to  them  at  successive  periods 
of  forty  and  twenty  yeaxs  by  the  defen- 
dants. In  1787  the  plaintiffs  erected  their 
mills,  but  in  1791  the  defendants  altered 
their  works,  and  the  sluices  by  which  their 
works  were  supplied  from  the  river  Irwell 
were  considerably  widened  and  deepened, 
so  that  nearhf  double  the  quantity  or  water 
was  drawn  mim  the  Irwell  than  had  ever 
before  been  taken.  This  was  proved  to 
have  materiallv  impeded  the  plaintiff's 
works ;  it  interfered  with  the  "k  orking  of 
the  comparatively  new  mills  which  had 
been  erected  in  1787.  An  action  was  brought 
before  Baron  Graham,  and  in  dealing  with 
the  rights  to  which  I  have  referred,  that 
learned  judge  said  this  to  the  jury — "  The 
important  period  for  Uiem  to  attend  to 
was  1701,  when  it  was  clear  that  an  in- 
creased quantity  had  been  drawn  by  the 
defendants  from  the  river  by  means  of  the 
then  newl^  enlarged  and  deepened  sluices, 
before  which  time  the  plaintiff's  works  had 
been  erected,  and  he  was  in  the  enjoyment 
of  so  much  water  as  had  not  been  appro- 

Sriated  hj  those  under  whom  the  defen- 
ants  claimed.  As  a  matter  of  law,  I  tell 
you  that  persons  possessing  lands  next  to 
the  banks  of  rivers  have  a  right  to  the  flow 
of  the  water  in  its  natural  stream,  unless 
before  a  right  had  been  acquired  in  others 
to  enjoy  or  to  divert  any  part  of  it  to  their 
own  use— that  every  such  exclusive  right 
was  to  be  measured  by  the  extent  of  its 
enjoyment. " 

'This  direction  was  objected  to,  and  it  was 
urged  that  the  enjoyment  by  the  defendants 
from  1724  downwards  was  evidence  to  be 
left  to  the  jury  of  the  defendants'  right  to 
the  whole  of  the  water.  The  Court  of 
Queen's  Bench,  with  Lord  EUlenborough 
presiding,  held  unanimously  that  Baron 
Graham^  direction  was  accurate,  and  some 
of  them  added  that  if  the  verdict  had  been 
the  other  way  they  would  not  have  allowed 
it  to  stand.  The  case  to  which  I  refer  is 
Bailey  v.  Shaw,  6  East.  216. 

It  appears  to  me  that  this  principle  which 
has  been  thus  laid  down,  and  has  been  well 
recognised  and  acted  upon  as  law  for  100 
years,  is  decisive  of  the  present  case. 
According  to  that  principle  there  is  no 
ground  for  the  contention  of  the  pursuers 
that  they  have  a  right  of  property  in  the 
dam  and  the  water,  and  that  consequently 
they  are  entitled  to  increase  the  extent  of 
the  use  thereof  as  occasion  requires.  That 
is  a  proposition  for  which  it  appears  to  me 
there  is  no  legal  foundation  whatever,  and 
I  think  that  the  pursuers  are  not  entitled 
to  any  preferable  right  to  the  use  of  the 
waters  of  the  dam  to  a  greater  extent  than 
is  in  accordance  with  prescriptive  usage. 

This  is  sufficient  for  the  decision  oi  this 
case ;  we  are  not  trying  the  exact  propor- 
tion in  which  each  mill  may  be  entitled  to 
draw  water.  That  which  the  pursuers 
claim  is  an  absolute  and  exclusive  right  to 
withdraw  all  the  water.  I  think  that  claim 
is  unfounded.     I  am  unable  to  understand 
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what  one  of  the  learned  Judges  —  Lord 
Moncreiff — says  at  the  end  of  his  judgement 
— "  It  is  not  necessary  to  say  how  matters 
would  have  stood  if  the  pursuers  had  pro- 
posed to  add  so  materially  to  the  machinery 
of  the  mill  as  really  to  alter  its  character 
and  deprive  the  defenders  of  any  water  for 
their  mill."  I  do  not  understand  this  pro- 
position as  a  matter  of  fact,  because  that  is 
what  I  understand  the  evidence  to  prove 
that  the  pursuers  have  actually  done ;  nor 
do  I  understand  it  as  a  matter  of  law,  since 
if  the  ground  of  judgment  is  righi  the  pur- 
suers here  have  a  right  to  take  all  the  water. 
I  think  the  Lord  Ordinary's  iudgment  is 
perfectly  right  and  ought  to  oe  restored, 
and  I  move  that  the  judgment  of  the  Court 
below  be  reversed  and  the  judgment  of  the 
Lord  Ordinary  restored,  with  the  usual 
consequences  as  to  costs. 

LoBD  Robertson— I  cannot  saj  that  I 
think  this  is  a  doubtful  case,  and  it  is  per- 
missible to  believe  that  less  difiBculty  would 
have  been  found  in  the  Court  of  Session  if 
it  had  been  remembered  that  this  is  a  ques- 
tion between  riparian  proprietors  as  to  the 
water  of  a  river. 

The  claim  of  the  respondents  is  to  with- 
draw from  the  river  Kelvin  in  preference 
to  everybody  else  6000  cubic  feel  of  water 
per  minute  for  the  use  of  their  mill.  They 
fix  on  this  figure  because  that  is  the  require- 
ment of  their  existing  machinery,  but  they 
avow  that  if  in  the  futui-e  their  require- 
ments increased  so  would  theirclaim.  Now 
the  6000  cubic  feet  per  minute  only  began 
to  be  abstracted  in  1900,  when  they  got  some 
new  machinery,  and  before  that  i  hey  used 
very  much  less  water.  Their  claim  there- 
fore is  not  supported  by  prescriptive  use. 

Now,  the  theory  of  the  i-espondents'  case 
is  that  the  water  from  which  they  abstract 
the  water  is  the  dam  of  their  mill,  but  it  is 
in  fact  a  pool  in  the  river  Kelvin,  the  water 
of  the  river  moving  slowly  through  the 
pool  owing  to  a  natui-al  obstruction  of  rock. 
Owing  to  this  natural  storage  of  the  water 
this  part  of  the  river  has  served  the  purpose 
of  a  dam  for  the  respondents'  mill,  and  the 
natural  barrier  of  rock  has  been  a  little 
heightened  by  a  ledge  of  wood.  The  central 
fact  in  the  case,  however,  is  that  this  pool, 
while  it  may  be  called  a  dam  rightly  enough 
in  relation  to  the  respondents'  mill,  is  not 
the  less,  in  juridical  quality,  a  part  of  the 
river,  and  its  water  is  subject  to  the  com- 
mon law  of  rivers. 

Regarding  this  stretch  of  the  Kelvin,  the 
respondents  case  is  stated  in  condescen- 
dence 2  with  a  frankness  which  might  well 
have  excited  the  suspicion  of  the  learned 
Judges,  for  there  the  assertion  is  made  that 
the  respondents  (whose  frontage  to  the 
river  is  only  a  fraction  of  the  frontage  of 
the  pool)  have  a  grant  not  only  of  the  (so- 
called)  "  dam  in  question "  and  "  aoluni 
thereof"  but  of  the  "  water  therein."  This 
proposition  is,  of  course,  opposed  to  elemen- 
tary ideas  about  the  water  of  a  river,  for 
the  water  would  not  be  the  property  even 
of  the  exclusive  owner  of  the  solum  and  of 
both  banks  at  the  place  in  question.  And 
yet  when  the  present  controversy  is  ex- 


amined it  will  be  found  difficult  to  support 
the  respondents'  case  on  any  other  theory. 
The  ^im  being  one  of  property,  we  look 
to  the  respondents'  titles,  and  it  is  unneces- 
sary to  refer  to  more  than  two,  the  title  of 
1738  and  the  title  of  1807.    The  former  is  & 
Crown  charter;  it  grants  the  mill,  which 
it  describes  as  "super  aquam  de  Kelvin," 
and  then,  after  granting  the  thirlage  and 
multures  and  other  things,  goes  on,  "cum 
stagnis  lie  Dammie  Inlairs  et  acqueductis 
aliisque  integris  previlegiis  et  pertinentiis 
ejusdem  quibuscumque,    and  so  on.    The 
respondents  found  on  the  words  "  cum  stag- 
nis lie  Dammie"  as  embracing^  a  grant  of 
the  water  of  this  part  of  the  river  Kelvin. 
It  would  certainly  be  strange  if  so  specific 
and  so  unusual  a  right  were  meant  to  be 
described  or  comprehended  in  the  general 
plural  expression  atagnia,  especially  when 
the  river  Kelvin  has,   three  lines  before, 
been  spoken  of  as  a  living  river.    It  seems 
to  me  that  the  words  in  question,  occurring 
as  they  do  in  the  ordinary  parlance  of  a 
grant  of  a  Scotch  mill,  mean  nothing  more 
than  that  the  disponee  wa«  to  have  such 
dams  and  such  rignts  in  those  dams  as  per- 
tained to  the  mill  (whether  in  property  or 
by  subordinate  right),  and  this  construction 
is  justified  by  the  words  "and  other  privi- 
leges" which  almost  immediately  follow. 
They  certainly  cannot  be  construed  as  in- 
cluding; a  right  of  property  in  something 
essentially   and  juridically  different  fi'om 
ordinary  dams  or  ataqna  as  the  plural  is 
used  of  a  word  which  in  its  ordinary  sense 
applies  to  other  things  than  rivers. 

The  title  of  1897  (an  ordinary  disposition) 
gives  the  property  as  bounded  by  a  red 
fine  which  excludes  the  river,  but  then  it  is 
added,  "declaring,  however,  that  the  said 
red  line,  so  far  as  bounding  the  said  sub- 
jects hereby  disponed  along  the  river  Kel- 
vin, shall  not  limit  or  exclude  our  said 
disponees'  right  in  and  to  the  said  river  so 
far  as  we  have  power  to  grant  same,  nor  to 
the  water  and  water  power  and  dam  from 
which  said  miU  is  supplied."  It  is  super- 
fluous to  say  that  this  does  not  advance 
the  respondents'  case,  and  it  is  substantially 
an  echo  of  the  Crown  charter  of  1738. 

The  view  of  the  Lord  Justice-Clerk  is  that 
the  Crown  charter  has  made  the  respon- 
dents so  completely  masters  of  the  situation 
that  they  can  use  the  whole  of  the  water  if 
they  require  it,  to  the  exclusion  of  the 
other  riparian  proprietors.  His  Lordship 
does  not  expressly  describe  this  right  as  a 
right  of  property  in  the  water ;  but  there 
is  no  other  theory  suggested.  But  that 
theory  is  so  repugnant  to  the  general  law  of 
rivei^  that  it  is  surmising  that  there  is  no 
discussion  of  this  dislculty. 

If,  then,  the  titles  do  not  support  the  re- 
spondents' claim  they  have  really  no  other 
case.  The  truth  is  that  from  time  imme- 
morial the  respondents'  mill  was  in  use  to 
atetract  water  from  the  river  to  the  extent 
of  the  capacity  of  the  sluices  of  their  exist- 
ing mill ;  and  in  law  they  thus  acquired  a 
legal  right  by  prescriptive  use  to  continue 
that  abstraction.  Tliis  historical  fact  was 
crystallised — in  the  later  titles  and  in  the 
pleadings  in  various  actions — m  the  ezpres- 
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aion  Qiat  they  had  the  iirst  water ;  and  it 
haTing  been  ascertained  that  theamount per 
minute  actually  abstracted  was  1200  cuoic 
feet,  that  figure  was  stated  as  the  amount  of 
their  rights.  Here  weare  on  the  solid  ground 
of  a  predial  servitude  by  possession,  and 
the  rule  is  iantwin  preaenptum  qvuintwm 
posseaaum.  In  this  region  there  is,  of 
course,  no  room  for  the  maxims  about  res 
merce  "faeuUatis  which  have  been  applied 
to  rignts  constituted  by  grant.  On  the 
other  hand,  it  is  equally  obvious  that  the 
conception  of  a  mill  as  a  growing  concern 
with  expanding  re<]uirementa  has  no  place 
in  a  discussion  with  other  riparian  pro- 
prietors about  a  servitude  constituted  by 
use ;  and  the  discussion  of  this  topic  by  the 
learned  Judges  is,  of  course,  due  to  their 
holding  the  respondents  to  have  a  grant  of 
the  water  of  the  river.  Taking,  as  I  do, 
the  opposite  view,  I  hold  that  the  respon- 
dents nave  no  right  to  abstract  the  water 
of  this  river  except  to  the  extent  to  which 
they  have  had  prescriptive  use.  It  follows 
that  their  present  claim  wholly  fails. 

In  what  has  been  said  no  examination 
has  been  made  of  the  rights  of  the  appel- 
lants, and  this  seems  to  me  entirely  un- 
necessary to  the  argument.  It  happens 
that  they,  too,  have  abstracted  water, 
and,  like  their  opponents,  seem  to  have 
acquired  prescriptive  right  to  do  so,  subject 
to  the  earlier  and  preierable  ri^ht  of  the 
respondents  which  I  have  described.  But 
the  exact  measure  of  the  appellants'  servi- 
tode  rights  seems  to  me  immaterial  to  the 
present  controversy.  Their  sufficient  loeua 
itaTidi  is  as  riparian  proprietors  resisting 
encroachment  on  their  common  law  inte- 
rest in  the  river  Kelvin. 

I  have  only  to  add  that  the  suggestion 
that  the  respondents  can  piece  on  the  rights 
of  the  Slit  Mill  to  the  rights  of  the  Old  MUl 
wag  so  completely  refuted  by  the  Solicitor- 
General  for  Scotland  that  it  is  unnecessary 
to  refer  to  it 

I  am  clearly  of  opinion  that  the  judgpoaent 
ought  to  be  reversed. 

Lord  Lindlky— I  am  entirely  of  the 
same  opinion.  I  have  studied  these  judg- 
ments with  care,  and  the  judgment  of  the 
I«rd  Ordinary  convinces  me. 

Interlocutor  appealed  from  reversed,  with 
costs  of  the  appeal  and  in  the  Courts  below. 

Connsel  for  the  Pursuers  and  Respondents 
-  Scott  Dickson,  K.O.  —  Younger,  K.C. 
Asents  —  Macpherson  &  Mackay,  W.S., 
Bainbargh— John  Kennedy,  W.8.,  West- 
mioster— Brown,  Mair,  Gemmell,  &  Hislop, 
Glasgow. 

Counsel  for  the  Defenders  and  Appellants 
-Clyde,  K.C.-Cullen,  K.C.  Agents-A. 
Morrison  ic  Co.,  W.S.,  Edinburgh— Ingle, 
Holmes,  Sons  &  Pott,  London— Donaldson 
»  Alexander,  Glasgow. 


Tuesday,  December  19. 

(Before  Lord  Halsbury,  Lord  Roberteon, 

and  Lord  Lindley.) 

INLAND  REVENUE  v.  OLD 

MONKLAND    CONSERVATIVE 

ASSOCIATION. 

(In  the  Court  of  Session  November  22,  1901, 
ante  42  S.L.R.  121,  and  7  F.  119). 

Revenue  —  Income-Toj;  —  Exemption  from 
Income-TaccClaimedby a  Society — StaiiUe 
—Congtruction — Jncome-Taai  Act  1842  (5 
and  a  Vict.  c.  36),  sec.  163. 

The  Income-Tax  Act  1^2,  section  163, 
grants  exemption  to  "  any  person 
charged  or  chargeable  with  the  duties  " 
who  shall  prove  that  his  income  does 
not  exceed  a  certain  amount.  Held 
{rev.  the  judgment  of  the  Court  of 
Session)  that  this  exemption  applied 
only  to  persons  proper  and  not  to 
societies. 
Escpenaes— Crown  Case— Teat  Caae. 

The  Inland  Revenue  brought  an 
action  to  recover  income-tax  in  a  case 
where  exemption  was  claimed,  and, 
being  unsuccessful,  appealed  to  the 
House  of  Lords.  At  the  discussion  the 
respondents  asked  that  they,  whether 
successful  or  not,  should  be  granted 
their  expenses  inasmuch  as  it  was  a  test 
case.  Counsel  for  the  appellant  (pur- 
suer) consented.  On  judgment  being 
given- for  the  appellant  their  Lordships 
made  an  order  granting  the  respondents 
their  expenses  both  in  the  appeal  and 
in  the  Courts  below. 
The  case  is  reported  ante  ut  supra. 

The  Inland  Revenue  (pursuer)  appealed 
to  the  House  of  Lords. 
At  delivering  judgment — 
Lord  Robertson — The  section  primarily 
and  directly  under  construction  is  the  163rd 
of  the  Act  of  1842,  and  it  purports  to  con- 
fer an  exemption  upon  persons.  "Any 
person  chan[ed"  is  the  recipient  of  the  ex- 
emption. This  of  course  carries  us  straight 
to  the  charging  sections,  and  in  that  sec- 
tion which  nits  the  respondents,  viz.,  sec- 
tion 40,  we  find  that  while  societies  (I  use 
this  term  for  shortness)  meet  the  same  fate 
as  persons,  the  scheme  of  the  section  is  to 
do  this  by  express  enactment,  the  section 
holding  the  two  notions,  of  societies  and 
persons,  as  antecedently  separate  and  re- 
cmiring  enactment  to  bring  about  their 
identic  treatment  in  the  matter  of  cliarg^. 

In  full  view  of  this  structure  of  this 
charging  section,  the  exempting  section, 
instead  of  either  expressly  applying  both 
to  persons  and  to  the  bodies  which  are 
charged  in  the  same  way  as  if  thev  were 
persons,  or  adopting  some  neutral  term 
common  to  both  persons  and  societies,  de- 
liberately adopts  one  only  of  the  twolcon- 
trasted  classes  and  confers  the  exemption 
on  "persons."  It  seems  tome  that  tnis  is 
decisive  of  the  construction ;  that  societies 
are  purposely  left  out;  and  that  the  per- 
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sons  favoured  are  persons  in  the  primary 
sense  of  the  term — tne  same  sense  in  which 
the  word  is  vised  in  the  40th  section  itself. 

In  this  view  the  Act  has  not  left  the 
scope  of  the  exemption  to  inference  from  a 
mvma.  facie  probability  that  the  exemp- 
tion would  square  (as  regards  the  class 
affected)  with  the  charge.  But  I  am  not 
sure,  when  the  subject-matter  is  looked  to, 
that  there  is  any  such  prima  facie  pro- 
bability, for  it  is  at  least  conceivable  that 
the  needs  or  poverty  of  the  individual 
should  be  viewed  in  a  different  light 
from  the  needs  and  the  poverty  of  a 
society.  And  this  view  is  supported  by  the 
machinery  provided  for  the  individuals 
of,  e.g.,  a  partnership,  working  out  their 
own  relief. 

I  am  unable  to  think  that  the  present 
question  is  affected  or  elucidated  by  those 
provisions  which  place  on  the  officers  of 
societies  the  duties  in  relation  to  the  chai]ge 
which  in  the  ordinary  case  fall  on  the  in- 
dividual to  be  charged.  And  (to  mention  ' 
another  argument  relied  on  in  the  Court  of 
Session)  the  view  that  the  102nd  section 
which  makes  "person"  read  as  "persons" 
seems  to  prove  too  much.  If  it  were  sound, 
the  charge  on  the  Conservative  Association 
is  wrong,  and  the  charge  ought  to  have 
been  made  on  the  individual  members  of 
the  association.  I  tiiink  the  charge  was 
rightly  made  on  the  association,  and  that 
the  trae  question  is  whether  the  associa- 
tion is  entitled  to  the  exemption.  I  think 
it  is  not,  and  therefore  I  am  for  allowing 
the  appeal,  and  I  move  accordingly. 

LoBD  HAI.8BDRT— I  have  had  an  oppor- 
tunity of  reading  the  judgment  which  nas 
been  delivered  by  my  noble  and  learned 
friend  Lord  Robertson ;  and  my  noble  and 
learned  friend  Lord  Lindley,  and  I,  both 
concur  in  what  he  has  said,  and  we  desire 
to  add  nothing. 

Counsel  for  the  respondents  here  re- 
minded their  Lordships  that  he  had  in  the 
discussion  asked  for  expenses  both  of  the 
appeal  and  in  the  Court  below,  and  that 
counsel  for  the  appellants  had  agreed  to 
the  request  as  it  was  a  test  case. 

Lord  Halsbuky  —  Well,  that  the 
Crown  should  win  and  that  vou  should 
get  the  costs  both  here  and  below  strikes 
me  as  a  very  odd  thing,  but  if  the  parties 
have  agreed  to  that  the  House  will  make 
the  order. 

Interlocutor  appealed  from  reversed  and 
costs  in  the  House  of  Lords  and  the  Com-ts 
below  granted  to  the  respondents. 

Counsel  for  the  Pursuers  and  Appellants— 
The  Attorney-General  (Sir  R.  Finlay)— The 
Lord  Advocate  (Scott  Dickson,  K.C.)— A. 
J.  Young.  Agents— Sir  F.  C.  Gore  (Inland 
Revenue),  London— P.  J.  Hamilton  Grierson 
(Solicitor  of  Inland  Revenue),  Eklinburgb. 

Counsel  for  the  Defenders  and  Respon- 
dents—C.  N.  Johnston,  K.C— R.  S.  Home 
— H.  W.  Beveridge.  Agents— A.  &  W. 
Beveridge,  London— Gray  &  Handvside, 
S.S.C.,  Edinburgh— Bishop,  Milne,  faovd. 
&  Russell,  Glasgow. 


GOUBT   OF   SESSION. 


Friday,  November  17. 

FIRST    DIVISION. 

[Lord  Low,  Ordinary. 

ROBB  V.  GOW  BROTHERS  & 
GBMMELL. 
Fravd— Principal  and  Agent— Stockbroker 
—Fraud  by  Stotkbroket's  Accredited  Clerk 
—StocU^rScer  not  Liable  for  Certifieatei 
of  Stock  Mieappropriatea  by  Clerk  nor 
for  Sums  of  Money  Credited  to  Client 
in  Monthly  Account  Receipted  by  Clerk. 
An  "accredited"    clerk  in  a  stock- 
brokers' office  obtained  possession  of 
certificates    of  stock  belonging  to  a 
client   whose    brother-in-law  he  was, 
which  had  been  left  in  the  office,  and, 
executing  forged  transfers,    sold    the 
stock  and  appropriated  the  proceeds. 
On  another  occasion  in  the  fortnightly 
account    rendered    to   the    client    he 
credited   him  with    the   amount  of  » 
cheque    and    receipted    the    aeoount, 
although  the  stockurokers  had  not  re- 
ceived the  cheque,  which  he  had  appro- 
priated to  his  own  use.      It  was  not 
proved  that  he  had  any  authority  to 
grant  receipts. 

Held  (amrming  judgment  of  Lord 
Ordinary  rLow) )  that  the  rule  of  law 
established  in  Sarwiek  v.  Englieh  Joint 
Stodc  Bank  (L.R.  2  Ex.  2GQ).  and  Clydet 
dale  Bank  v.  Paul  (March  8  18T7,  4  K 
826,  14  S.L.R.  408),  whereby  an  inno- 
cent principal  is  only  held  liaUe  for 
his  agent's  fraud  where  the  fraud  is 
committed   within   the   scope   of   the 
service  and  for  the  principal's  benefit, 
applied,  and  that  the  stockorokers  were 
consequently  not  liable. 
Contract— Breach  of  Contract— Stockbroker 
—Purchase  of  Shares  — Certifieatee  not 
Delivered  to  Client  but  Allowed  to  Re- 
main in  Stockbroker^  Office— Failure  of 
Client  to  Demand  Certificates— Negligence 
— Delay — Liability  for  Lots. 

A  instructed  a  firm  of  stockbrokers 
to  purchase  shares.  In  his  txansactions 
wiui  the  firm  he  invariably  dealt  with 
C,  a  confidential  and  "accreidited"  cleik 
in  the  firm's  employment,  and  also  his 
brother-in-law.  A  duly  paid  for  the 
shares,  and  became  theregisteredholder, 
but  the  certificates  sent  by  the  com- 
panies to  the  stockbrokers  were  not 
sent  on  to  him  but  remained  in  the 
office,  and  (U9  he  was  going  on  with  a 
series  of  other  t^ransactions  A  did  not 
ask  for  them.  C  executed  forged  tnuis- 
fers,  sold  the  shares,  and  pocketed  the 
proceeds. 

The  first  of  the  transfers  in  favour 
of  A  was  dated  November  1001,  and  the 
last  December  1902.  C  absconded  in  Sep- 
tember 1SQ&  In  April  1904  A  brought 
an  action  for  delivery  of  the  certifieatee 
(or  otherwise  for  damages). 
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HtUL  that  as  A's  claim  had  not  been 
timeously  made,  the  defenden  were 
not  liable  for  the  Ices. 

Opinion  (per  Lord  President)  that  in 
ordmary  stockfaroking  transactions  the 
contract  with  the  stockbroker  included 
the  delivery  to  the  client  of  the  certifi- 
cates for  the  stock  purchased. 
Poffment — Proof— Bearer  Cheque— Eviry 
in  Fortnightly  Account— Forged   Entry 
of  Receipt  of  Cheque— Fraud  by  Clerk  in 
Employment   of  Intended   Payee  — Lia- 
bitihffor  Losb. 

In  payment  of  shares  bought  for  him 
by  a  nrm  of  stockbrokers,  A  drew  a 
bearer  cheque  for  the  price,  which  he 
either  sent  by  post  to  the  firm  or 
banded  to  C,  a  confidential  clerk  in  the 
firm's  employment.  G  stole  the  cheque, 
made  a  forged  entry  of  the  receipt  of 
the  money  in  the  fortnightly  statement 
which  the  firm  were  in  the  habit  of 
sending  to  A,  and  discharged  the  ac- 
count. C  had  no  power  to  bmd  the  firm 
for  receipt  of  money.  A  having  brought 
an  action  against  the  firm  for  deliverv  of 
the  shares,  the  firm  pleaded  that  they 
had  not  received  payment.  .HeUthatas 
A's  method  of  transmitting  the  money 
was  not  a  reasonably  safe  method  to 
adopt,  and  as  C  had  not  defaeto  power 
to  grant  receipts  on  behalf  of  the  firm, 
the  defenders  were  not  liable  for  the 
loss. 

Opinitm    {per   Lord    M'Lai-en)   that 

"to  send  a  cheque  which  is  not  only 

not  crossed,   but  is  made   payable  to 

bearer,  is,  according  to  modem  ideas, 

not  a  jMyment  in  the  ordinary  course 

of  business." 

This  was  an  action  at  the  instance  of  Andrew 

Robb,  cattle  and  sheep  dealer,  residing  at 

Flemiogton   Farm,   Newton,  Lanarkshire, 

against  Go'w  Brothers  &  Oemmell,  stock 

and  share  brokers,  21  West  Nile  Street, 

Glasgow. 

The  action,  brought  in  April  1904,  con- 
cluded for  delivery  of  the  certificates  of 
certain  shares  which  the  pursuer  alleged 
bad  been  purchased  by  the  defenders  on 
his  instructions  and  on  his  behalf,  and  also 
for  a  count  and  reckoning  in  regard  to  the 
shares  and  the  dividends  thereon.  Alterna- 
tively, the  pursuer  claimed  payment  of  £2600 
in  respect  of  the  loss  sustained  through  the 
non-delivery  of  the  shares. 

"Rie  pursuer  pleaded,  inter  alia—"  (1)  The 
defenders  having  purchased  the  said  shares 
on  behalf  of  the  pursuer,  and  having  re- 
ceived payment  of  the  price  thereof,  the 
pursuer  is  entitled  to  deliverv  of  the  neces- 
sary share  certificates  as  concluded  for.  .  .  . 
0)  In  the  event  of  the  defenders  failing  to 
deliver  the  certificates  for  said  shares  to 
the  porsucr,  they  are  bound  to  account  to 
the  pursuer  for  the  value  or  proceeds 
thereof.  (4)  Alternatively,  the  pursuer 
having,  through  the  actings  of  the  defen- 
ders, suffered  loss  and  damage  to  the 
amount  concluded  for  under  the  fifth  con- 
chuion  of  the  summons,  decree  should  be 
granted  for  the  sum  sued  for." 
The  defenders  pleaded,  inier  oiia— "(4) 


The  pursuer  not  having  suffered  loss  and 
damage  through  the  actings  of  the  defen- 
ders, the  defenders  ought  to  be  assoilzied. 
.  .  .  (6)  The  pursuer  is  bajredbv  his  actings, 
as  referred  to  in  the  defenders  answers  ana 
statement  of  facts,  from  insisting  on  his 
present  claim." 

A  ijroof  was  allowed.  The  facts  are 
g^ven  in  the  opinions  of  the  Lord  Oidinary 
and  the  Lord  President. 

On  23rd  February  1906  the  Lord  Ordinaiy 
(Low)  assoilzied  the  defenders  from  the 
conclusions  of  the  summons. 

Opinion.—"  The  pursuer  is  a  cattle  dealer 
and  the  defenders  are  stockbrokers  in  Glas- 
gow. For  a  number  of  years  prior  to  Sep- 
tember 1008  one  William  Cook  was  clera 
in  the  defenders'  office.  He  and  the  pur- 
suer were  intimate,  and  in  March  1001  C^k 
married  the  pursuer's  sister.  Cook  asked 
the  pursuer  to  employ  the  defenders  in 
Stock  Exchange  transactions  (of  which  the 
pursuer  seems  to  have  had  a  great  number), 
giving  as  his  reason  that  he  obtained  a 
commission  upon  any  business  which  he 
brought  to  the  defenders.  That  was  not 
strictly  true,  because  there  does  not  seem 
to  have  been  any  agreement  between  Cook 
and  the  defenders  that  he  should  be  entitled 
to  a  commission  upon  business  introduced 
by  him,  but  he  was  given  to  understand 
that  his  services  in  that  way  would  be  re- 
cognised, and  in  the  last  year  during  which 
he  was  in  their  service  he  received  from 
the  defenders  a  bonus  or  honorarium  of 
£1000. 

"The  pursuer  accordingly  did  employ  the 
defenders  in  a  number  of  transactions  be- 
tween September  1001  and  February  1903. 
In  September  1908  Cook  absconded,  and  it 
was  then  found  that  he  had  carried  through 
a  series  of  frauds  in  regurd  to  stoclu  and 
shares  which  the  pui-suer  had  instructed 
the  defenders  to  purchase  for  him.  The 
pursuer  now  seeks  to  have  the  defenders 
made  liable  for  the  loss  which  he  has  ttieT«- 
by  suffered. 

"Until  Cook  absconded  no  one  seems  to 
have  suspected  that  he  was  dishonest,  and 
he  possessed  the  complete  confidence  both 
of  the  pursuer  and  the  defenders.  When 
the  pursuer  desired  to  give  instructions  for 
the  purchase  of  stock  he  appears  generally 
to  have  gone  to  the  defenders'  office,  and 
upou  these  occasions  he  invariably  saw 
Cook  and  gave  his  instjnictions  to  him. 
The  pursuer  says  that  he  also  sometimes 
communicated  his  instructions  by  tele- 
phone to  the  Stock  Exchange.  It  is,  of 
course,  impossible  to  say  who  answered  bis 
call  on  these  occasions,  but  it  is  not  proved 
that  anyone  ever  took  insteuctions  from 
him  except  Cook.  I  may  here  mention 
that  Cook  was  one  of  the  defenders'  accre- 
dited clerks  upon  the  Stock  Exchange — 
that  is  to  say,  ne  was  authorised  to  make 
bargains  upon  the  Stock  Exchange  which 
would  be  binding  upon  the  defenders. 

"The  summons  refers  to  nine  lots  of 
shares,  the  first  four  of  which  are  in  the 
same  position.  These  are  (1)  one  hundred 
shares  of  the  British  South  African  Com- 
pany, ^)  thirty  shares  in  the  same  Com- 
pany, (3)  thirty  shares  in  the  Johannesburg 
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■Investment  Company,  and  (4)  thirty  shares 
in  the  same  company. 

"  In  regard  to  all  these  shares  it  is  admit- 
ted that  the  pursuer  instructed  the  defen- 
ders to  purchase  them,  that  the  defenders 
did  purchase  them,  that  the  pursuer  duly 
paid  the  price  and  the  defenders'  commis- 
sion, that  transfers  in  favour  of  the  piur- 
Buer  were  obtained,  and  that  the  respective 
companies  sent  share  certificates  in  favour 
of  the  pursuer  to  the  defenders.  If  the 
pursuer  had  obtained  possession  of  the 
certificates,  the  transactions,  so  far  as  the 
defenders  were  concerned,  would  have  been 
closed  and  completed.  The  pursuer,  how- 
ever, says  that  he  never  obtained  the  certi- 
ficates, and  whether  he  did  so  or  not  it  is 
certain  that  they  ultimately  came  into 
Cook's  possession,  because  the  latter  sold 
the  sharbs  through  other  brokers,  pocketed 
the  price,  and  forged  transfers  in  the  pur- 
suer s  name.  Cook  could  not  have  carried 
out  these  sales  unless  he  had  had  possession 
of  the  certificates. 

"  I  think  that  it  is  established  that  the 
certificates  were  not  sent  to  the  pursuer  by 
post  in  the  ordinary  way,  because  in  that 
case  the  defenders  would  have  got  receipts 
for  them,  and  they  have  no  receipts.  It 
was  suggested  that  Cook  might  have 
handed  the  certificates  to  the  pursuer 
when  he  was  calling  at  the  oflJce.     The 

Sursuer,  however,  says  that  Cook  did  not 
o  so,  and,  further,  if  Cook  had  given  the 
certificates  to  the  piu^suer  I  see  no  reason 
why  the  latter  should  have  handed  them 
back  to  Cook.  The  pursuer  further  says 
that  he  asked  Cook  why  be  had  not  re- 
ceived the  certificates,  and  that  Cook  told 
him  the  defenders  had  them.  That  answer 
seems  to  have  satisfied  the  pursuer,  because 
he  says  that  he  thought  the  certificates 
would  be  quite  safe  in  the  defenders'  keep- 
ing. 

"The  plain  inference  from  the  circum- 
stances seems  to  me  to  be  that  when  the 
certificates  were  sent  to  the  defenders' 
office  Cook  took  possession  of  them.  I 
think  that  he  was  in  a  position  to  do  so 
without  exciting  suspicion.  He  evidently 
held  a  good  position  in  the  office,  and  I 
suppose  that  every  one  there  knew  that  it 
was  through  him  that  the  pursuer  had 
come  to  employ  the  defenders,  and  that  he 
was  the  person  whom  the  pursuer  always 
saw  when  he  came  to  the  office,  and  to 
whom  he  gave  his  instructions.  If,  there- 
fore. Cook  said  that  he  would  take  the 
certificates  and  deliver  them  to  the  pursuer 

1  do  not  think  that  anyone  in  the  office 
was  likely  to  be  surprised  or  suspicious. 

"The  question  is  whether  in  these  cir- 
cumstances the  defendei-s  are  liable  to 
indemnify  the  pursuer  for  the  loss  which 
he  has  sustained  through  Cook's  fraud? 

"  I  think  that  the  rule  of  law  applicable 
is  that  which  was  laid  down  in  the  case  of 
Bancick  v.  English  Joint  Stock  Bank  (L.B. 

2  Bxch.  259).  It  was  there  held  that  'no 
sensible  distinction  can  be  drawn  between 
the  case  of  fraud  and  the  case  of  any  other 
wrong,'  and  that  the  general  rule  is  '  that 
the  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  com- 


mitted in  the  course  of  the  service  and  for 
the  master's  benefit.'  That  rule  has  been 
repeatedly  recognised  and  acted  upon  both 
in  this  Court  and  in  England. 

"  Now,  I  doubt  very  much  whether  Cook's 
fraud  can  be  said  to  have  been  committed 
in  the  course  of  his  service.  No  doubt  it 
was  the  fact  that  he  was  in  the  defenden' 
service,  which  enabled  him  to  get  possession 
of  the  certificates,  but  he  had  no  authority 
to  take  possession  of  the  share  certificates 
of  any  client  of  the  firm,  and  to  do  so  was 
entirely  outside  the  scope  of  his  duties. 
Even,  however,  if  it  should  be  held  that 
Cook  was  acting  within  the  scope  of  hi« 
employment,  that  is  not  enough  to  impose 
liability  upon  the  defenders,  because  it 
must  also  be  shown  that  when  Cook  com- 
mitted the  fraud  he  was  doing  something 
in  furtherance  of  his  employment  and  for 
his  employers'  benefit.     I  think  that  it  is 

glain  that  that  was  not  the  case  here, 
took  was  not  doing  anything  for  the  de- 
fenders, nor  could  what  he  didin  any  circum- 
stances have  been  for  their  benefit.  I  am 
therefore  of  opinion  that  as  regards  the 
first  four  lots  of  shares  the  defenders  are 
not  liable  to  the  pursuer. 

"The  shares  referred  to  in  the  ninth 
place  in  the  summons  —  namely,  thirty 
shares  in  the  East  Rand  Proprietary  Mines 
— are  in  exactly  the  same  position  as  the 
first  four  lots  with  which  I  have  dealt. 
Cook  obtained  possession  of  the  share 
certificate,  sold  the  shares  under  a  forged 
transfer,  and  embezzled  the  price.  For 
the  reasons  which  I  have  given  I  do  not 
think  that  the  defenders  are  responsible. 

"The  shares  which  are  referred  to  in  the 
fifth  place  in  the  summons  are  one  hundred 
shares  of  the  Barnato  Consolidatad  Mines. 
The  pursuer  on  14th  February  1902  in- 
structed the  defenders,  through  Cook,  to 
purchase  these  shares,  and  they  did  so  for 
settlement  on  the  27th  February.  On  the 
24th  February,  however.  Cook  informed 
the  defenders  that  the  pursuer  desired  that 
the  shares  should  be  sold,  and  accordingly 
they  were  sold  at  a  loss  of  £Si5,  Is.  The 
pursuer  had  not  instructed  Cook  to  have 
the  shares  sold,  but  intended  to  take  them 
up.  The  defenders'  books  record  the  sale 
of  the  shares  on  the  24th  February,  but  the 

Sursuer  never  received  a  sold  note.  He 
id,  however,  receive  an  account  dated 
24th  February  bringing  out  a  balance  of 
£574,  Is.  6d.  as  due  by  him,  and  which 
included  the  price  at  which  the  hundred 
Barnatos  haa  been  purchased  for  hiiD< 
That  account  is  in  Cook's  handwriting. 
On  4th  March  the  pursuer  handed  to  Cook 
a  cheque  for  the  amount  of  the  account 
(£674,  Is.  6d.),  and  Cook  discharged  the 
account  —  '  For  Gow  Bros.  &  Gemmell, 
W.C  The  cheque  was  drawn  in  favour 
of  the  defenders,  but  it  was  a  bearer 
cheque,  and  Cook  paid  it  into  his  own 
bank  account. 

"  I  think  that  there  can  be  no  doubt  that 
Cook  intercepted  the  sold  note  which  in 
ordinary  course  of  business  should  have 
been  sent  to  the  pursuer,  and  which  accord- 
ing to  the  defenders'  books  was  sent  to 
him.     Of  course,  if  that  sold  note  had 
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reached  the  pursuer,  Cook's  fraud  would 
have  been  exposed.  There  can  also  be  no 
doubt  that  the  account  sent  to  the  pursuer 
was  an  account  fabricated  by  Cook  to  lead 
the  pursuer  to  believe  that  the  shares  had 
been  duly  purchased,  and  to  induce  him  to 
pay  the  price.  The  account  appears  to 
hare  referred  to  other  shares  besides  the 
Bamatos,  and  I  do  not  know  what  happened 
in  regard  to  them.  They  are  not,  however, 
included  in  this  action. 

"Now,  the  initial  step  of  this  fraud  was 
Cook's  representation  to  the  defenders  that 
the  pursuer  did  not  intend  to  take  up  the 
■hares,  but  desired  that  they  should  be 
acid.  Id  making  that  representation  it  is 
plain  that  Cook  was  not  acting  in  the 
course  of  his  employment  as  the  defenders' 
clerk— indeed  he  was  not  acting  as  their 
clerk  at  all,  but  ostensibly  as  the  pursuer's 
agent.  In  regard  to  the  subsequent  steps 
by  which  the  fraud  was  accomplished, 
Cfook  was  plainly  not  acting  within  the 
scope  of  his  employment  when  he  inter- 
cepted the  sold  note  which  in  ordinary 
course  would  have  reached  the  pursuer. 
Hien  in  making  out  an  account  as  if  for  a 
purchase  of  tfie  shares.  Cook  may  have 
been  acting  within  the  scope  of  his  employ- 
ment in  this  sense,  that  he  may  have  had 
authority  to  make  out  and  render  accounts 
due  by  clients,  but  he  did  not  act  in  any 
way  for  the  benefit  of  the  defenders.  I 
may  here  refer  to  two  cases  which  illus- 
trate very  well  what  is  meant  by  the  pro- 
position that  to  render  a  master  liable  for 
Uie  fraudulent  or  wrongful  act  of  his  ser- 
vant the  latter  must  be  acting  for  the 
benefit  of  the  former.  In  the  case  of 
Clvdesdale  Bank  v.  Paxil  (4  R.  826)  it  was 
held  that  a  stockbroker  was  liable  for  money 
which  had  been  fraudulently  obtained  by 
his  accredited  clerk,  because  the  monev 
was  used  to  pay  a  debt  upon  the  stock 
exchange  for  which  the  master  was  in  law 
liable,  although  it  had  been  fraudulently 
incurred  by  the  clerk  acting  in  his  name. 

"The  other  case  is  Dyer  v.  Munday 
CUR.  1885,  1  Q.B.  742).  There  the  servant 
of  a  furniture  dealer  who  had  given  out  an 
article  of  furniture  upon  sale  and  return, 
went  to  recover  the  article  from  the  cus- 
tomer (who  had  not  implemented  the  terms 
of  the  agreement),  and  in  doing  so  com- 
mitted an  assault  upon  him.  The  latter 
claimed  reparation  from  the  master,  and 
the  Court  held  that  the  claim  was  relevant, 
because  when  the  servant  committed  the 
assault  he  ^vas  acting  in  his  master's 
employment,  and  was  seeking  to  recover 
the  article  of  furniture  for  his  master's 
benefit.  • 

"Now,  in  rendering  the  account  in  Ques- 
tion to  the  piirsuer.  Cook  was  not  seeking 
to  recover  anything  or  to  obtain  any  benefit 
for  the  defenders.  That  being  so,  the  mere 
fact  that  it  was  Cook's  position  as  the 
defenders'  clerk  which  made  it  possible 
for  him  to  commit  the  fraud  is  not  enough 
to  render  the  defenders  liable  for  the  loss 
which  the  pursuer  has  sustained. 

"The  shares  referred  to  in  the  sixth  place 
in  the  suxnmons  are  twenty  ordinary  snares 
in  Nobel's  Dynamite  Trust  Company.  These 


shares  were  purchased  by  the  defenders  for 
the  pursuer  upou  the  16th  September  1902 
for  settlement  on  the  26th  September,  but 
they  were  sold  on  the  22nd  September. 
That  must  have  been  done  upon  Cook's 
representation  that  the  pursuer  wished 
them  sold.  Here  again  Cook  appears  to 
have  prevented  the  fact  of  the  re-sale  com- 
ing to  the  pursuer's  knowledge,  and  upon 
the  settling  day  he  presented  an  account  to 
the  pursuer,  which  included  the  price  of 
the  shares  upon  the  footing  that  the  pur- 
chase had  been  carried  through,  and  ob- 
tained from  the  pursuer  a  bearer  cheque 
for  the  amount  (£341,  68.  8d.),  which  he 
appropriated  to  his  own  use. 

"The  circumstances  in  this  instance  there- 
fore are  practically  the  same  as  in  the  case 
of  the  Barnato  shares,  and  for  the  reasons 
which  I  have  given  in  the  latter  case  I  am 
of  opinion  that  the  defenders  are  not  liable 
for  tne  loss  which  the  pursuer  has  sustained. 

"There  are  two  otner  lots  of  shares  in- 
cluded in  the  summons,  being  in  both  cases 
twenty  shares  in  Nobel's  Dynamite  Trust. 
The  defenders  had  nothing  to  do  with  these 
two  lots  of  shares,  and  there  is  no  entry 
relating  to  them  in  their  books.  What 
happened  was  this.  The  pursuer  instructed 
Cook  to  purchase  the  shares.  Cook  did  not 
do  so,  but  without  any  purchase  being  made 
he  sent  bought  notes  to  the  pursuer,  then 
upon  settling  day  he  fabricated  accounts, 
obtained  bearer  cheques  from  the  pursuer, 
and  applied  the  proceeds  to  his  own  pur- 
poses. 

"  It  was  argued  for  the  pursuer  that  Cook 
having  been  the  defenders'  accredited  clerk, 
and  having  accepted  the  pursuer's  instruc- 
tions to  purchase  the  shares,  the  defenders 
thereby  oecame  bound  to  do  so,  and  must 
either  obtain  the  shares  for  the  pursuer 
now,  or  indemnify  him  for  the  loss  which 
he  has  sustained. 

"  Now,  Cook  was  only  an  accredited  clerk 
of  the  defenders  on  the  Stock  Exchange 
and  in  regard  to  Stock  Exchange  transac- 
tions. Otherwise  he  was  in  no  better  posi- 
tion than  any  other  clerk  in  the  office,  and 
it  seems  to  me  that  if  a  client  of  a  stock- 
broker chooses  to  give  his  instructions  to  a 
clerk  in  the  office,  who  forgets  or  neglects 
to  pass  them  on  to  his  employer,  the  client 
has  no  claim  against  the  stockbroker.  But 
further,  I  do  not  think  that,  in  relation  to 
the  pursuer.  Cook  can  be  regarded  as  noth- 
ing more  than  a  clerk  in  the  defenders' 
employment.  The  pxirsuer  admittedly  did 
business  with  the  defenders  in  order  to 
benefit  Cook,  to  whom  he  was  related,  and 
in  whom  he  had  complete  confidence,  and 
he  employed  Cook  as  his  agent  to  convey 
his  instructions  to  the  defenders.  In  the 
case  of  the  last  two  lots  of  shares.  Cook, 
instead  of  conveying  to  the  defenders  the 
instructions  with  which  the  pursuer  had 
entrusted  him,  took  advantage  of  the  fact 
that  he  had  received  the  instructions  to 
perpetrate  a  fraud  against  the  pursuer  on 
his  own  account,  and  without  bringing  in 
the  defenders  in  any  way  whatever.  In 
such  circumstances  I  think  that  the  defen- 
ders have  not  incurred  any  liability  to  the 
pursuer. 
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"  I  am  therefore  of  opiuion  that,  as  re- 
gards the  whole  of  the  shares  which  form 
uie  subject  of  this  action,  the  pursuer  has 
failed  to  establish  his  claim." 

The  pursuer  reclaimed,  and  argued — The 
action  was  laid  upon  contract  and  not  upon 
fraud.  The  conclusions  of  the  action  were 
for  delivery  conform  to  contract  notes.  It 
was  the  function  of  a  broker  -  to  make  an 
enforceable  contract  for  his  client— if  o^e^ 
V.  Steumrt,  March  4,  1887,  14  R.  606,  at  p. 
617,  24  S.L.R.  402.  Aa  to  Lota  1,  2,  8,  4  and9 
—It  had  not  been  proved  that  these  shares 
had  been  delivered.  The  pursuer  was 
therefore  entitled  to  decree.  Quoad  these 
shares.  Cook  was  the  defenders'  and  not 
the  pursuer's  agent.  There  was  no  evi- 
dence to  show  that  the  pursuer  had  g^ven 
the  shares  to  Cook.  Eato  that  the  pursuer 
gave  his  instructions  to  Cook,  that  did  not 
make  him  his  agent.  Failure  to  deliver 
the  scrip  was  due  to  the  defenders'  negli- 

fence,  and  they  were  therefore  liable — 
'arquluiraon  &  Company  v.  King  &  Com- 
pany, [1001]  2  K.B.  097.  The  certificate  was 
not,  as  the  respondents  contended,  a  mere 
voucher ;  it  was  a  document  under  the  seal 
of  the  company,  and  was  equivalent  to  a 
property  title  aa  between  the  company  and 
the  Holder.  It  was  a  most  important  docu- 
ment—  In  re  Bahia  and  San  Francisco 
Railway  Company,  1868,  L.R.  3  Q.B.  584; 
Shaw  V.  Port  Philip  Gold  Mining  Com.- 
pany,  1884,  L.R.  13  Q.B.D.  103;  Diaxm  v. 
Kennaway  &  Company,  [1900]  1  Ch.  833. 
The  cases  cited  by  the  respondents  were 
based  on  section  31  of  the  Companies  Act 
1862.  The  pursuer  was  not  barred  by  the 
notices  of  transfers  sent  by  the  various 
companies,  as  he  never  got  them.  In  any 
event,  the  pursuer  was  entitled  to  proceed 
against  the  defenders — Addison  on  Torts 
(7th  ed.),  7S0 ;  Svian  v.  North  British 
Australasian  Company,  1863,  2  H.  &:  C. 
176.  The  pursuer  was  not  barred  by  delay. 
Any  delay  on  his-  part  was  due  to  bis  trust 
in  we  defenders.  As  to  Lots  5  and  0 — The 
pursuer  had  paid  for  these  shares.  Pay- 
ment was  sufnciently  proved.  The  cheques 
sent  by  the  pursuer  were  entered  iu  Gow  & 
Oemmell's  account,  and  that  implied  pay- 
ment to  them.  He  had  either  handed  tnem 
the  cheque  in  their  office  or  had  sent  it  by 
post.  If  Cook  got  hold  of  it  the  defenders 
were  liable.  Cook  was  their  servant,  and 
if  he  was  put  in  a  position  which  entitled 
him  to  sign  receipts,  the  defenders  were 
responsible  for  his  conduct.  On  the  ques- 
tion of  payment  reference  was  made  to 
Wilmot  V.  SmUh,  1828,  3  C.  &  P.  463  (note) ; 
Barrett  v.  Deere,  1828,  1  M.  &  M.  200.  As 
to  Lots  7  and  8 — These  shares  were  in  the 
same  position  as  lots  6  and  6,  although 
there  was  no  genuine  contract  note.  Con- 
tracts made  by  Cook  were  binding  on  the 
defenders,  as  he  was  their  agent.  In  the 
whole  circumstances  the  pursuer  was  en- 
titled to  delivery  of  his  shares,  or  alterna- 
tively to  get  his  money  back. 

Argued  for  respondents— The  Lord  Ordi- 
nary was  right.  The  defenders  had  all 
along  treated  Cook  as  the  piuvuer's  accre- 
dited agent.   As  to  Lots  1 ,  2,  $  4  and  9— Cook 


received  the  certificates  as  Robb's  ageul. 
Tlie  pursuer  had  been  put  on  the  regis- 
ter, and  the  defenders  had  therefore  nil- 
filled  their  obligation  to  make  him  owner. 
Notices  of  transfers  were  regularly  sent  to 
the  pursuer,  but  he  had  disregarded  them. 
The  pursuer  had  mistaken  his  remedy. 
His  remedy  was  to  have  the  register  recti- 
fied, as  forged  transfers  could  not  be  reco^;- 
nised,  and  the  pursuer  could  vindicate  his 
ri^ht  to  the  shares  against  the  transferee— 
Lmdley  on  Companies  (6th  ed.),  pp.  667- 
671 ;  In  re  Bahia  and  San  Francisco  Bail- 
way  Company,  eU.  supra;  Johnston  t. 
Renton,  1870,  L.R.,  0  Equity  181;  BaIkU 
Consolidated  Company  v.  ToTttkinson, 
[18081  A.C.  306;  SheffUld  Corporation  v. 
Barclau,  TlOUSJ  1  K.B.  1,  2  KJB.  680.  rtv. 
1005,  W.N.  118.  The  pursuer  had  sus- 
tained no  damage,  for  he  had  not  lost  his 
shares— he  had  merely  lost  the  voucher. 
He  was  entitled  only  to  the  expense  of  re- 
moving the  forged  transfers,  probably  also 
to  damages,  but  not  to  the  value  of  the 
property.  Assuming  the  shares  had  been 
deposited  with  the  defenders,  they  were  iu 
the  position  of  a  gratuitous  bailee,  and 
were  not  liable  for  theft  —  Oiblin  v. 
M'MiUlen,  1868,  L.R.  2  P.O.  App.  817. 
The  defenders  had  exercised  reasonaUe 
care,  and  they  were  not  bound  to  do  more. 
The  pursuer  was  guilty  of  negligence  in  not 
looking  after  his  scrip,  and  ne  was  there- 
fore barred  from  siung  for  its  recovery. 
As  to  Lots  6  and  6 — Payment  had  not  beeD 
proved.  It  had  not  be«n  proved  that  pay- 
ment was  made  to  the  firm,  or  to  Cook  in 
the  firm's  office.  The  pi-obability  was  that 
Cook  was  instructed  to  pay,  ana  if  during 
the  transit  Cook  stole  the  money,  he  did  so 
while  acting  as  piu^uer's  agent,  and  the 
defenders  were  not  liable.  In  any  event,  a 
beat«r  cheque  was  not  equivalent  to  pay- 
ment until  money  had  been  got  for  it  As 
to  Lots  7  and  8  —  The  same  argument 
applied  to  this  g^up  as  to  the  preceding 
group.  There  was  no  contract  note,  and 
no  evidence  of  payment.  Cook  must  have 
kept  the  money,  as  the  defenders  never  got 
it.  There  was  no  evidence  that  the  money 
was  handed  to  Cook  in  the  defenders' office. 
The  probability  was  that  it  was  g^ven  to 
him  either  at  Robb's  house  or  his  own. 

At  advising — 

Lord  Prbsidknt — ^This  is  an  action  in 
which  Mr  Robb  sues  a  firm  of  stockbrokers 
in  Glasgow.  The  conclusions  of  the  sum- 
mons are  for  delivery  of  the  certificates  in 
respect  of  five  different  parcels  of  shares 
which  are  numbered  in  tne  conclusions  of 
the  summons  1,  2,  3,  4,  and  0,  and  for  deli- 
very mf  two  other  parcels  of  shares,  which 
are  numbered  in  the  summons  6  and  6,  and 
7  and  8. 

The  circumstances  out  of  which  the 
transactions  arose  were  these.  The  pur- 
suer is  a  cattle  dealer,  and  seems  to  have 
had  a  taste  for  Stock  Exchange  specula- 
tions. In  Marah  1901  his  sister  married  a 
Mr  Cook,  who  at  that  time  was  a  clerk 
in  the  defenders'  employment.  Cook  wa< 
not  then,  and  never  oecame,  a  partner  of 
the  defenders'  firm,  but  he  was  what  was 
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d^ed  an  accredited  clerk.  Now,  although 
the  proof  upon  this  matter  is  not,  perhaps, 
□uite  so  full  as  it  might  have  been,  still  I 
utink  the  meaning  of  an  accredited  clerk 
is  this,  that  he  is  a  person  who  on  the 
Stock  Exchange  has  right  to  bind  his  firm  ; 
further  than  that  I  do  not  think  the  proof 
goes.  But  Mr  C!ook  undoubtedly  brought 
to  the  defenders  as  much  business  as  he 
coDid  in  a  way  which  is  auite  familiar,  and 
to  anyone  who  knows  tne  proceedings  of 
the  Stock  Elxcbange  not  in  the  least  un- 
UBiuL  He  does  not  seem  to  have  been 
(laid  by  any  actual  covenanted  commis- 
sioD ;  in  particular,  he  was  not  on  what  is 
called  the  half-commission  arrangement — 
a  well-known  arrangement— but  at  the 
same  time  he  did  g^t  a  certain  amount  of 
gratuity  or  acknowledgment  from  his  em- 
ployers in  respect  of  the  business  he 
bronghtt  and  the  business  he  brought 
mnst  have  been  considerable,  as  shewn  by 
tiie  fact  that  in  one  year  he  seems  to 
have  got  no  less  than  £1000  by  wayof 
commission,  his  regular  salary  b«ing  £200 
apyear.  The  sum  of  all  that  comes  to  this, 
tmt  Cook's  position  was  that  of  an  accre- 
dited clerk,  that  it  was  a  confidential  re- 
lationship, that  he  did  a  large  amount  of 
tmsiness  for  his  employers,  but  that  he 
never  was  a  partner. 

Now,  Cook  having  become  the  brother- 
in-law  of  t^e  pursuer,  naturallv-  enough 
snggested  to  the  pursuer  that  he  should 
leave  the  brokers  whom  he  had  hitherto 
employed  in  the  conduct  of  his  Stock  Ex- 
change speculations,  and  should  transfer 
his  business  to  the  firm  of  which  he  (C!ook) 
was  an  accredited  clerk.  That  was  natural, 
because  of  course  Cook  would  get  the 
benefit  of  the  business  he  thus  intmdnced. 
Accordingly  the  pursuer  did  so,  and  he 
entered  upon  a  long  series  of  Stock  Ex- 
change speculations  which  he  carried 
through  by  means  of  the  defenders'  firm. 
The  pursuer  seems  to  have  been  a  man  of 
some  means,  making  money  in  his  own 
business  of  cattle  dealing,  and  accordingly 
his  transactions  were  of  what  may  be  called 
a  mixed  character.  He  sometimes  took  up 
his  shares  and  sometimes  he  did  not,  but 
merely  paid  on  differences  in  the  ordinary 
way.  Cook  was  trusted  by  everybody, 
and  in  particular,  as  far  as  the  pur- 
mer  was  concerned.  Cook  seems  to 
have  been  the<  man  that  he  always 
saw.  The  pursuer  sometimes  gave  his  in- 
structions by  going  to  the  ofHce,  in  which 
case  Cook  was  generally  the  person  that 
met  him.  He  sometimes  gave  them  by 
td^dione,  in  which  case,  though  not  in- 
variably. Cook's  was  the  voice  that  he 
heard.  But  it  was,  I  think,  quite  cleai-ly 
recognised,  both  by  the  pursuer  on  the  one 
hand,  and  by  the  defenders'  firm  on  the 
other,  that  Cook  was  the  person  in  the  de- 
fenders' office  who  attended  to  thf  pursuer's 
business. 

Now,  as  I  have  said.  Cook  was  a  trusted 
man,  but  in  September  1903,  that  is  to  say, 
about  two  and  a  half  years  after  he  had 
become  the  pursuer's  brother-in-law,  Cook 
absconded.  It  was  then  discovered  that  he 
had  oommitted  a  number  of  frauds  upon 


his  employers,  and  it  is  owing  to  Cook's 
absconding  that  the  trouble  has  arisen 
which  caused  the  present  action. 

As  I  have  already  indicated,  the  shares  in 
question  fall  into  three  separate  batches, 
the  first  of  which,  viz.,  lots  1,  2,  3,  4,  and  9, 
specified  in  the  summons,  are  all  in  this 
piosition.  There  is  no  doubt  that  Robb 
ordered  the  buying  of  them,  there  is  no 
doubt  that  they  were  bought,  there  is  no 
doubt  that  the  price  was  paid,  and  there  is 
no  doubt  that  the  shares  themselves  were 
duly  delivered,  because  in  each  and  all  of 
them  there  was  a  transfer  duly  executed  by 
the  transferror,  and  by  Robb,  the  pursuer, 
OS  the  transferee,  and,  accordingly,  Bobb 
became  the  registered  holder  of  these  vari- 
ous shares.  The  certificates  of  the  shares 
were  duly  sent  by  the  companies  in  which 
tihe  particular  shares  were  to  the  stock- 
brokers, and  of  course  in  ordinary  circum- 
stances those  certificates  would  have  been 
sent  on  to  the  pursuer,  but  as  a  matter  of 
fact  he  never  got  them,  in  the  sense,  at 
least,  of  taking  them  away  from  the  stock- 
brokers' office,  the  consequence  of  which 
was  that  these  certificates  oeing  left  in  the 
brokers'  office.  Cook  in  some  way  or  other 
got  hold  of  them,  executed  f  org^  transfers, 
sold  the  shares  on  the  Stock  Exchange  to 
innocent  buyers  on  his  own  behalf,  and 
pocketed  the  proceeds. 

Now,  the  Lord  Ordinary  has  dealt  with 
this  group  of  the  shares  in  this  manner. 
After  a  narration  of  the  facts,  which  for  all 
practical  purposes  is  identical  with  the  view 
that  I  have  indicated,  his  Lordship  treats 
the  matter  as  depending  upon  the  rules  of 
law  which  are  laid  down  in  the  well-known 
cases  of  Barvnck  v.  EngUah  Joint  Stock 
Bank  (L.B.  2  Ex.  250),  and  Clydesdale  Bank 
v.  Paul  (4  R.  W&),  which  are  cases  dealing 
with  the  question  how  far  an  innocent 
principal  may  be  made  liable  for  his  agent's 
iraud.  The  Lord  Ordinary  thinks  that  that 
is  the  law  applicable  to  this  case,  because, 
after  pointing  out  that  Cook  had  got  hold 
of  these  certificates  and  used  them  for 
fraudulent  purposes  by  means  of  fraudulent 
transfers,  he  tnen  inquires  whether  these 
principals  are  liable  for  Cook's  fraud,  and 
applying  the  law  laid  down  in  those  cases 
he  arrives  at  the  conclusion  that  they  are 
not. 

In  that  aspect  of  the  case  I  think  the  Lord 
Ordinary  is  perfectly  right,  and  if  that  were 
the  whole  case  I  should  entirely  agree  with 
his  Lordship  in  the  law  which  he  has 
applied,  and  iii  the  results  which  that  law 
leads  to.  But  when  the  case  came  to  the 
Inner  House  it  was  argued  upon  another 
ground,  which  I  am  bound  to  say  is  outside 
the  Lord  Ordinary's  judgment.  As  far  as  I 
can  see,  his  Lordship  was  not  asked  to 
determine  this  matter,  because  what  I  am 
now  going  to  say  does  not  in  any  way  dis- 
place the  Lord  Ordinary's  judgment,  but  is 
simply  another  view  of  the  case  which  is 
outside  of  and  does  not  touch  or  controvert 
his  Lordship's  judgment  in  any  way. 

That  view  oi  the  case  is  uiis,  that  the 
action  is  not  really  laid  upon  fraud  at  all, 
but  that  it  is  simply  an  action  based  upon 
breach  of  contract,  being  an  action  for  de- 
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livery.  Now,  of  course  if  we  are  to  look  at 
it  in  that  way  the  first  point  is,  what  is  the 
contract?  llie  contract  here  was  the  ordi- 
nary contract  which  a  man  makes  with  his 
stockljroker  when  he  instructs  him  to  buy 
shares.  If  any  question  were  going  to  be 
raised  as  to  this,  I  think  that  here  again 
the  proof  is  somewhat  defective,  because 
although  persons  from  the  Stock  Exchange 
were  examined,  very  little  attention  was 
directed  to  the  i-ules  of  the  particular  Stock 
Exchange  in  which  these  transactions  took 

glace,  or  as  to  the  general  practice  of  the 
tock  Exchange,  so  that  your  Lordships 
were  left  to  decide  what  after  all  is  really  a 
commercial  matter  merely  on  your  own 
experience  and  without  any  direct  evideace 
of  commercial  men. 

It  is,  I  think,  common  knowledge  that  a 
stockbroker  who  is  acting  for  a  buyer,  after 
having  got  the  transfer  from  the  transferror, 
and  sent  it  to  his  buyer  to  execute  as  trans- 
ferree,  gets  back  the  transfer  and  procures 
from  the  company  a  certificate  for  the 
shares.  UndouDtealy  we  know  that  this 
was  done  on  this  occasion,  because  there  is 
no  dispute  that  the  certificates  of  these 
shares  were  duly  sent  by  the  secretaries  of 
the  various  companies  to  the  defenders.  I 
am  bound  to  say  I  should  be  prepared  to 
hold,  without  further  evidence,  that  it  is 
part  of  the  stockbroker's  bargain  —part,  I 
mean,  of  the  duties  which  he  undertakes  to 
do  for  a  commission  which  he  charges  and 
which  he  is  paid — to  see  the  transaction  to 
its  end ;  and  the  end  of  the  transaction  is 
when  he  duly  for^vards  the  certificate  of 
the  shares  to  his  buying  client.  Accord- 
ingly I  am  not  surprised  that  one  of  the 
stoHckbrokers,  who  is  one  of  the  defenders, 
says,  no  doubt  casually  and  incidentally, 
without  perhaps  realising  what  the  full 
strength  of  what  he  was  saying  was,  but 
yet  undoubtedly  quite  plainly  does  say,  that 
"delivery  of  the  certificate  closes  the  trans- 
action." Therefore  when  I  consider  the 
contract  I  do  think  the  defenders  here 
did  bind  themselves  to  deliver  the  certifi- 
cates of  these  various  shares  to  the  pursuer. 
That  of  course  lays  upon  them  the  onus  of 
bowing  that  they  have  fulfilled  their  con- 
tract. I  confess  that  if  this  matter  had 
been  recent  I  should  have  held  that  it  was 
for  the  defenders  to  show  that  they  had 
done  so,  and  that  it  would  have  been  no 
excuse  on  their  part  to  say,  "  Oh,  well  we 
do  not  know,  but  we  suppose  that  Cook  in 
our  oflQce  must  have  stolen  the  certificates." 
I  do  not  think  it  would  be  an  excuse  for 
the  non-performance  of  a  contract  to  deliver 
an  article  to  say,  "Oh,  I  cannot  perform  it, 
for  somebody  stole  the  article  before  I  de- 
livered it,"  any  more  than  it  would  be  for  a 
shopkeeper  from  whom  you  had  bought  a 
thing  in  a  shop,  and  whonad  undertaken  to 
send  it  home  by  his  own  message  boy,  to 
say  that  he  could  not  deliver  it  because  the 
message  boy  had  run  away  with  it.  I  con- 
fess at  one  time  I  was  somewhat  impressed 
with  that  view  of  the  case,  but  upon  more 
mature  consideration  I  have  come  to  be  of 
opinion  that  I  cannot  take  that  view  here 
because  of  the  dates.  The  shares  of  which  I 
have  been  speaking,  namely,  lots  1,  2,  3,  4 


and  9,  were  all  bought  some  time  am 
The  transfer  of  No.  1  was  on  8th  Novembw 
1901 ;  of  No.  2,  21st  January  1902 ;  of  No.  8, 
14th  Februaiy  1902;  of  No.  4,  2nd  February 
1902 ;  and  of  No.  0,  lath  December  19Q£ 
Cook  did  not  abscond  imtil  September  19^ 
and  the  summons  in  this  action  is  dat«d 
April  1901.  That  being  so,  it  seems  to  me 
that  looking  at  the  whole  evidence  of  what 
took  place — and  here  I  may  say  I  have 
look^  very  carefully  at  the  proof— it  ia 
perfectly  clear  that  the  pursuer  knew  or 
might  have  known  that  he  could  have  got 
these  certificates;  but  he  simply  chose  to 
leave  them  in  the  stockbrokers'  ofBice,  be- 
cause be  was  going  on  with  a  series  of 
transactions,  and  because  he  tru>ted  Cook. 
To  shew  how  this  matter  stands  I  would 
ask  your  Lordships'  particular  attention  to 
one  small  passage  in  the  evidence  of  the 
pursuer  himself.  As  I  have  alreadysaid,  this 
gentleman  sometimes  took  up  his  shares, 
and  sometimes  he  just  went  on  with  his 
speculative  transactions.  On  one  occasion, 
however,  he  seems  to  have  been  a  little 
pressed  for  money,  and  not  being  able 
either  to  take  up  the  shares,  or  to  pro- 
vide the  stockbrokers  with  a  proper  margin 
to  keep  them  safe,  some  sort  of  arrange- 
ment had  to  be  made.  I  read  now  from  uie 
pursuer's  evidence.  He  says — "  Cook  men- 
tioned to  me  that  South  African  shares 
were  dropping  in  value,  and  ihat  the  defen- 
ders were  requiring  a  bigger  margin.  (Q) 
Did  that  mean  that  the  bank  wanted  more 
security,  and  you  had  to  give  more  to  Gow 
Brothers  k,  GemmeU?— (A)  That  is  what  I 
understood.  I  did  that  by  taking  in  scrip 
for  other  shares  which  I  bought  through 
the  defenders.  I  saw  Cook  about  this  m 
the  office.  It  was  suggested  that  I  should 
hand  back  those  shares.  (Q)  The  scrip  yon 
had  already  got?— (A)  Yes,  and  it  womd  be 
transferred  to  the  bank.  I  was  to  sign 
transfers.     I  understood  they  were  to  be 

g laced  along  with  the  others  with  Gow 
Irothers  &  G«mmell's  bank.  I  had  never 
done  anything  of  this  kind  myself  before. 
(Q)  Did  you  rely  entirely  upon  the  defen- 
ders carrying  the  transaction  through  for 
you?— (A)  That  is  so.  I  had  no  meetinn 
at  this  time  about  this  matter  except  wiui 
Cook:  I  called  afterwards  at  the  defen- 
ders' office  with  scrip.  I  saw  Cook  and 
gave  him  the  scrip.  He  told  me  to  sign 
some  transfers,  and  he  prpduced  the  trans- 
fers. I  do  not  think  they  were  filled  up. 
They  described  what  the  stock  was,  I 
signied  them.  (Q)  Did  he  say  what  this 
was  for? — (A)  Yes,  to  convey  the  stock  to 
the  bank.  It  must  have  been  about  tvo 
months  after  I  had  bought  the  stock— 
Auj^st  1902.  I  cannot  exactly  say  what 
scrip  I  had  left.  I  have  no  note'  of  it. 
There  were  Chartereds.  I  cannot  say  whM 
the  value  of  them  was.  I  should  say  it  was 
rouglily  about  £2000.  I  saw  Cook  after  I 
had  given  him  this  scrip  and  signed  the 
transfers,  and  he  said  Gow  Brothers  & 
Gemmell  had  arranged  the  matter  for  roe. 
He  told  me  that  in  Mr  Gow's  office."  I  am 
not  reading  that  evidence  as  proving  in  any 
way  exactly  that  these  particular  shares 
were  transferred  to  the  bank  for  what  is  a 
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very  ordinaiy  security  taransaction,  but  I 
am  reading  it  as  shewing  what  was  the 
course  of  business  that  was  going  on  at  this 
moment  between  the  pursuer  and  Cook. 
It  is  perfectly  clear  that  he  was  leaving  the 
general  management  of  his  affairs  with 
Cook,  because  to  his  knowledge  transfers 
were  being  signed  from  time  to  time,  and 
scrip  was  being  left  with  the  defenders,  no 
douot  being  retransferred  as  soon  as  the 
course  of  the  speculation  permitted,  and  it 
was  no  longer  necessary  to  borrow  money 
from  the  bank.  In  the  face  of  that  it 
seems  to  me  impossible  to  allow  the  pur- 
suer to  He  by  for  a  period  of  three  or  four 
yews,  and  then  to  say,  "You  have  never 
delivered  these  certificates,"  which  I  quite 
agree  under  the  contract  they  were  bound 
to  deliver  at  first. 

Accordingly,  in  regard  to  this  first  parcel 
of  shares,  I  do  not  think  this  new  argu- 
meat  makes  any  difference,  because  I  do 
not  think  that  in  such  circumstances  Cook's 
absconding  with  the  shares  can  be  treated 
as  a  failure  to  deliver.  I  think  the  practical 
effect  of  the  evidence  is  to  shew  that  there 
was  delivery  to  the  pursuer  in  this  sense, 
that  it  was  entirely  with  the  pursuer's 
assent  that  the  particular  scrip  was  left  in 
the  o£Bce  of  the  defenders.  That  being  so, 
if  Cook  got  hold  of  it,  he  got  hold  of  it  in 
one  or  other  of  two  ways,  either  with 
the  absolute  knowledge  and  connivance  of 
the  pursuer  himself,  in  which  case  he  acted 
for  the  moment  as  his  agent,  or  if  he  did 
not,  then  he  got  hold  of  it  fraudulently,  and 
then  the  Lord  Ordinary's  law  comes  in,  as 
I  think  perfectly  correctly.  Accordingly 
upon  the  first  batch  of  shares  I  arrive  at 
tne  same  conclusion  as  the  Lord  Ordinary. 

I  nass  now  to  the  second  and  third  groups 
of  snares.  The  second  batch,  consisting  of 
lots  5  and  6,  are  in  this  position.  There  is 
nodonbtas  to  the  order  to  purchase  having 
been  given,  for  the  pursuer  bought  the 
shares,  and  there  is  no  doubt  that  these 
shares  themselves — observe  I  am  using  the 
word  "shares"  and  not  "certificates" — 
were  never  transferred  to  the  pursuer,  be- 
cause in  this  case  there  are  no  transfers 
exUint  in  his  favour.  As  a  matter  of  fact, 
I  think  the  shares  were  bought,  but  were 
afterwards  sold  by  Cook  before  the  transfer 
was  ever  made  to  the  pursuer.  The  answer 
of  the  defenders  here  is  that  they  were 
never  paid  for  them.  Now  that  matter 
depend^B  upon  this.  The  pursuer  believed 
honestly  tnat  he  did  pay  for  them,  and 
there  is  no  doubt  about  this,  that  he  drew 
a  cheque  intending  to  pay  for  them.  The 
cheque  which  he  signed,  however,  was  a 
cheque  payable  to  bearer.  What  he  did 
with  the  cheque  is  a  little  uncertain.  I 
should  say  tnat  I  think  the  pursuer 
throughout  this  matter  has  been  perfectly 
sb«igntforward  in  his  evidence.  He  de- 
poned— and  I  think  it  is  greatly  to  his  credit 
that  he  did  so — that  he  really  could  not  tell 
what  he  did  with  the  cheque.  "  But,"  he 
savs,  "  from  my  course  of  dealing  I  am  sure 
1  aid  one  of  two  things— I  either  handed  it 
to  Cook,  which  I  think  exceedingly  likely, 
or,  if  I  did  not  hand  it  to  Cook,  I  put  it  in 
ao  envelope  and  addressed  it  to  the  de- 


fenders." No  one  can  tell  which  of  these 
two  things  happened,  but  practically  it 
does  not  miich  matter  in  the  result,  be- 
cause if  Cook  did  not  get  the  cheoiie  handed 
to  him,  he  doubtless  knew  his  brother-in- 
law's  handwriting,  and  he  must  have 
opened  the  letter  addressed  to  the  firm 
and  taken  the  cheque  out,  because  it  is 
quite  certain  that  these  cheques,  which 
were  bearer  cheques,  were  cashed  by  Cook 
at  his  own  bank,  and  that  the  proceeds 
went  into  Cook's  pocket  and  not  into  the 
firm's. 

Tlie  question  that  first  of  all  arises  is — 
was  this  payment  by  the  pursuer  to  the 
defenders  flirm  ?  Counsel  for  the  pursuer 
argued  very  strenuously  that  it  was,  and 
cited  a  class  of  cases  in  which  it  has  been 
held  that  where  you  have  to  give  notice 
to  a  person,  it  is  enough  if  you  prove  that 
the  notice  was  posted.  The  pursuer's  argu- 
ment is  this— either  the  defenders  got  the 
cheque  through  the  post,  in  which  case,  if 
one  of  their  clerks  stole  it,  that  is  not  the 
pursuer's  affair,  or  else  they  allowed  Cook 
to  be  the  proper  recipient  or  their  cheques, 
in  which  case  they  virtually  sanctioned  his 
getting  it,  and  they  pray  in  aid  of  that  last 

g reposition  a  class  of  cases  of  which  there 
ave  been  several,  in  which  it  has  been  held 
that  if  a  person  goes  into  a  shop  and  pays 
his  money  across  the  counter,  it  will  not  do 
for  the  shopkeeper  to  turn  round  after- 
wards and  say  he  was  never  paid  for  the 
article  sold  because  his  servant  stole  it — the 
reason  being  that  it  is  enough  for  the  buyer 
to  show  that  he  paid  his  money  in  the  ordi- 
nary way  at  the  ordinary  place  of  business. 
I  am  not  throwing  any  doubt  upon  this 
branch  of  law,  which  is  really  based  upon  a 
common-sense  view  of  the  ordinary  course 
of  business.  It  would  be  impossible  to 
cany  out  ordinary  ready-money  transac- 
tions which  take  place  in  a  shop  if  you 
were  to  be  afterwards  told  that  the  money 
was  never  paid.  So,  too,  with  regard  to 
the  present  arrangements  of  the  Post 
OiBce,  if  one  can  snow  that  a  letter  has 
really  been  posted,  then  certainly  the  onus 
is  upon  the  person  who  says  he  never  got  it 
to  snow  that  it  was  not  delivered. 

But  that  does  not  seem  to  me  to  solve 
this  question.  I  do  not  propose  to  try,  by 
way  of  definition,  to  state  precisely  what 
payment  consists  in,  because  I  think  it 
always  must  be  a  question  of  circumstances. 
There  is  no  doubt  that  in  the  conduct  of 
modern  business  comparatively  few  pay- 
ments nowadays  are  made  in  hard  cash — 
they  are  very  often  made  by  cheque.  At 
the  same  time  it  must  always  be  remem- 
liered  that  a  cheque  is  not  legal  tender — it 
is  only  a  wav  of  paying  money ;  but  without 
going  into  tlie  question  of  what  might  have 
been  the  result  if  this  cheque  had  been  sent 
in  a  way  that  procured  its  being  safe, 
naraely,  by  being  drawn  to  order  and 
crossed,  I  may  say  that  I  do  not  consider 
that  it  is  a  proper  way  of  sending  money, 
or  away  which  would  entitle  you  to  charge 
an  intended  recipient,  who  de  facto  has 
never  got  it,  with  its  receipt,  when  all  that 
you  do  is  to  send  him  a  bearer  cheque  in  an 
envelope.    A  bearer  cheque  is  no  more  than 
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payment  in  bank  notes,  and  it  seems  to  me 
if  one  is  going  to  send  money  in  a  form 
which  makes  it  so  extremely  easy  of  appro- 
priation, he  must  take  it  upon  nimseli  to 
see  that  it  gets  properly  to  the  hand  for 
which  he  designed  it,  either  that  of  the 
payee  himself  or  of  some  recognised  person 
who  is  there  for  taking  payment,  such,  for 
instance,  as  a  cashier,  part  of  whose  regular 
duty  it  is  to  receive  money  on  behalf  of  his 
principals.  Accordingly,  it  seems  to  me 
that,  as  the  defenders  here  never  really  got 
the  money,  the  pursuer  cannot  saj^  that 
they  must  be  held  to  have  got  it  simply 
because  he  posted  a  bearer  cheque  or  hanaed 
that  cheque  to  a  clerk,  nota  partner,  whether 
that  was  inside  or  outside  the  office. 

But  the  matter  does  not  quite  end  there, 
because  there  is  something  more  than  the 
mere  question  of  the  cheque  as  reg^ards 
some  of  the  shares.  In  accordance  with 
the  ordinary  practice  of  stockbrokers  when 
dealing  with  a  person  who  is  carrying 
through  a  number  of  transactions,  the  de- 
fenders were  in  the  habit  of  sending  to  the 
piirsuer  fortnightly  statements  as  to  how 
the  accounts  stood,  and  accordingly  I  take 
by  way  of  illustration  one  that  relates  to 
the  fifth  batch  of  shares.  That  is  an  ordi- 
nary fortnightly  statement  for  settlement, 
and  bears  to  be  "  Andrew  Bobb,  in  account 
with  Oow  Brothers  &  Gemmell,  for  settle- 
ment 27th  inst."  It  is  in  ordinary  form.  On 
the  debtor  side  there  are  200  Chartereds,  60 
Oceanas,  and  100  Barneys,  and  on  the  other 
side  there  is— By  200  Chartereds.  This,  of 
cotirse,  shows  that  that  is  a  carrying-over 
ti-ansaction  so  far  as  the  Ohartereds  are 
concerned.  Then  there  is  a  balance  of  £670, 
and  there  is  another  entry,  "By  cheque 
£674,  Is.  6d.,"  and  that  represents  the  figures 
on  one  of  those  cheques  which  were  sent. 
Therefore  the  pursuer  arvues  that,  even 
although  he  might  not  be  able  to  prove  the 
receipt  of  the  monev  by  the  mere  fact  of 
sendinga cheque,  at  least  he  has  proved  the 
receipt  of  money,  because'here  in  the  stated 
account  between  him  and  the  stockbrokers 
they  acknowledge  to  have  received  the  pro- 
ceeds of  the  cheque.  I  need  scarcely  say 
this  account  is  jnst  Cook  again,  because  it 
is  written  in  Cook's  handwriting,  and  in- 
deed it  is  signed  by  Cook,  who  simply  puts 
—"Fm-  Gow  Brothers  &  Gemmell,  W.  O." 

Therefore  it  really  does  not  represent 
anything  the  defenders  have  done  except 
in  so  far  as  they  are  bound  by  Cook.  I 
confess  I  had  some  doubt  on  this  part  of 
the  case,  because,  as  I  have  said,  Cook  was 
obviously  in  a  confidential  relation  and  was 
allowed  to  do  business  for  the  defenders' 
firm ;  but  I  have  come  to  be  of  opinion 
that,  if  this  is  to  be  treated  as  a  receipt,  then 
I  think  it  is  incumbent  on  the  person  who 
got  the  receipt  to  show  that  he  got  it  from 

gersons  who  are  empowered  to  bind  the 
rm.  It  is  going  very  far  to  say  that  the 
firm  would  be  bound  where  the  signature 
which  is  alleged  to  bind  them  is  neither 
that  of  a  partner  nor  that  of  a  person  who 
has  an  admitted  right  to  bind  the  firm  for 
the  receipt  of  money.  This  document  is 
not,  in  the  true  sense  of  the  word,  a  receipt 
at  all.     It  is  not  a  receipt  duly  authenti- 


cated with  a  receipt  stamp.  It  is  really  an 
item  in  a  atatement  of  account.  It  might 
be  a  complete  mistake,  and  supposing  it 
were  a  complete  mistake,  I  cannot  suppose 
that  it  would  be  a  bar  to  an  action,  m  tiie 
way  that  a  reg^ular  receipt  would  be  a  bur, 
in  order  to  g^t  rid  of  which  an  action  of 
reduction  would  be  necessary.  Therefore, 
as  this  entry  is  not  in  itself,  in  the  true 
sense  of  the  term,  a  receipt,  and  stiU  more 
because  if  it  were  to  be  read  as  a  receipt,  it 
would  have  to  be  clearly  proved  that  the 
person  who  granted  it  was  authorised  to 
bind  the  firm,  I  do  not  think  it  can  be 
held  to  charge  the  defenders  with  the 
receipt  of  money  which  de  facto  they 
admittedly  really  never  got. 

The  third  group  of  shares  is  in  the  same 
position,  except  that  here  there  was  no 
contract  at  all.  That,  of  course,  really 
does  not  miich  matter,  because  I  do  not 
think  it  makes  any  diffexence.  If  it  did 
make  a  difference,  it  would  be,  a  forHari, 
against  the  pursuer. 

TTherefore  upon  the  whole  matter  I  have 
come  to  the  conclusion  that  the  Lord  Ordi- 
nary came  to  a  right  decision.  It  is,  of 
course,  as  I  had  occasion  to  say  in  a  recent 
case,  one  of  those  cases  where  we  have  to 
perform  the  unpleasant  duty  of  saying  on 
which  of  two  innocent  parties  the  loss  is  to 
fall.  The  pursuer  here  has  been  perfectly 
upright  all  through,  and  it  is,  no  doubt, 
hara  that  he  does  not  get  his  shares  which 
he  truly  bought  and  which  he  truly  paid 
for.  At  the  same  time  the  perpetratw  of 
the  fraud,  who  has  got  the  money  in  bis 
pocket,  is  not  Messrs  Gow  Brothers  k 
Gemmell,  but  is  Cook,  who  has  absconded. 
For  these  reasons  I  do  not  think  the  pur- 
suer can  charge  the  defenders  with  the 
loss  which  has  fallen  upon  him. 

I  would  therefore  aavise  your  Lordships 
to  adhere  to  the  Lord  Ordinary's  inter- 
locutor and  to  refuse  the  appeal. 

Lord  Adah — I  am  of  the  same  opinion. 

Lord  M'Larbn— I  entirely  agree  with 
your  Lordship  in  the  exposition  of  the  law 
of  the  case,  and  I  shall  confine  myself  to 
one  or  two  general  observations.  I  agree 
with  the  Solicitor-General  that  the  primary 
duty  of  the  stockbroker  is  to  obtain  an 
enforceable  contract  of  sale  for  his  client, 
and  that  this  duty  would  be  fulfilled  bj 
his  obtaining  a  transfer  duly  sigped.  It  is 
in  evidence  that  it  is  also  the  duty  of  the 
broker  to  obtain  a  certificate  of  the  shares. 
It  is  admitted  by  the  defenders  that  this 
is  part  of  their  business,  and  that  the  trans- 
action is  not  closed  until  the  certificate  has 
been  obtained.  I  therefore  think,  agree- 
ing with  your  Lordship,  that  if,  within  a 
reasonable  time  after  the  transfer  had  been 
signed,  the  pursuer  had  written  desiring 
that  his  certificates  should  be  sent  to  him 
it  would  have  been  no  defence  to  his  demand 
to  say  that  the  certificates  were  misappro- 
priated by  the  defenders'  clerk.  But  in 
this  case  two  years  were  allowed  to  elapse 
— two  years  did  elapse  before  the  fraud  was 
discovered — and  the  pursuer  has  no  better 
explanation  to  offer  than  that  he  tiiought 
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the  certificates  were  in  safe  keeping  in  the 
defenders'  office.  It  is  not  alleged  that 
there  was  any  special  contract  made  with 
the  defenders  under  which  they  were  to 
have  the  safe  keeping  of  these  certificates; 
their  contract  was  merely  the  ordinary  con- 
tract of  brokers.  A  person  who  wishes  to 
establish  responsibility  for  loss  sustained 
through  the  negligence  of  another,  must 
be  able  to  show  that  he  has  obsei^ed  the 
ordinary  rules  of  business  in  his  relations 
with  that  person.  I  do  not  think  it  would 
be  fair  that  a  party  who  has  allowed  two 
years  to  elapse  without  looking  after  his 
certificates,  should  be  enabled  to  throw  the 
loss  upon  persons  in  no  way  responsible  for 
Aat  n^ligence.  With  regard  to  lots  Nos. 
5  aad  0  1  also  agree  with  your  Lordship, 
and  upon  ttie  same  grounds.  As  regards 
lot  No.  S,  what  actuaUy  happened  was  this, 
that  while  the  pursuer  haia  given  instruc- 
tions to  purchase  the  shares,  intending,  as 
he  now  says,  to  take  them  up  as  an  invests 
ment,  Cook,  who  was  on  friendly  terms 
with  both  parties,  informed  the  defenders 
that  the  pursuer  meant  to  sell  them.  The 
shares  were  sold  through  a  broker  upon 
that  false  representation,  and  Oook  appro- 
priated the  money,  and  we  know  that  by 
sending  a  certain  account  he  obtained  the 
price  or  the  shares  without  delivering^  them. 
No  doubt  the  pursuer  might  have  said  that 
as  a  matter  of  fact  no  transfer  was  sent  to 
him,  and  that  he  was  entitled  to  restora- 
tion of  the  money  which  he  had  paid  in 
error.  In  my  opinion  he  would  have  been 
within  his  rights  if  the  payment  had  been 
made  in  the  ordinary  course  of  business. 
It  is  not  necessary  to  determine  whether 
and  in  what  circumstances  all  possible  pre- 
cautions should  be  taken  for  the  safe  trans- 
mission of  money  where  the  course  of  deal- 
ing between  the  parties  is  not  payment  by 
l^fal  tender;  but  this  I  take  to  be  clear, 
that  if  the  recipient  of  money  directs 
that  payment  shall  be  made  only  in  a 
certain  way,  and  the  sender  does  not 
follow  that  direction,  the  loss,  in  the 
event  of  the  money  going  amissing,  will 
fall  upon  the  sender.  W'e  know  that  many 
houses  put  upon  their  invoices  cheques  to 
be  crossed  with  the  name  of  a  bank  indi- 
cated. If  the  sender  does  not  cross  the 
cheque  for  payment  through  the  bank 
named,  and  a  clerk  of  the  payee  purloins 
the  money,  I  think  the  sender  would  stand 
a  very  poor  chance  of  succeeding  in 
an  action  for  repayment.  But  here  no 
specific  instructions  were  gfiven  as  to  the 
inode  in  which  payment  through  the 
medium  of  bankers  was  to  be  made,  and 
therefore  we  must  consider  whether  rea- 
sonaUe  precautions  were  taken  to  secure 
srfe  transmission.  Perhaps  the  safest  way 
of  payment  is  by  means  of  a  bank  order. 
But  a  cheque  made  payable  to  the  creditor 
who  is  to  receive  it,  by  name,  or  to  order  and 
crossed,  is  a«cepteid  oy  all  commercial  men 
««  a  good  payment,  for  if  the  letter  is  stolen 
OT  lost  the  bank  will  not  pay  the  cheque 
onlesB  to  the  party  to  whom  it  is  made 
payable.  But  to  send  a  cheque  which  is 
not  only  not  crossed,  but  is  made  payable 
to  bearer,  is,  I  think,  according  to  modem 
VOL.  xun. 


ideas,  not  a  payment  in  the  ordinary  course 
of  business.  The  result  is  that  it  was  by 
the  pursuer's  negligence  that  Cook  was 
enabled  to  perpetrate  the  fraud  by  paying 
these  bearer  cheques  into  his  own  bank 
account,  and,  as  tne  loss  is  due  to  the  pur- 
suer's negligence,  then,  in  acconlance  with 
the  rule  that  it  is  the  person  whose  negli- 
gence enables  another  to  commit  a  fraud 
who  should  suffer,  the  pursuer  ought  to 
bear  the  consequences  of  that  fraud. 

I  also  agree  with  your  Lordship  with 
regard  to  the  Nobel's  shares.  'They  are  in 
the  same  position,  subject  to  this  addi- 
tional observation,  that  as  the  order  for  the 
purchase  of  the  shares  was  never  executed, 
there  was  no  contract,  and  therefore  ttie 
pursuer  could  not  in  any  case  recover  any 
profit  that  might  be  maude  on  the  transac- 
tion ;  and  it  is  not  said  that  any  profit  was 
made.  I  think  they  must  be  dealt  with  as 
being  exactly  in  the  same  position  as  the 
other  shares.  For  these  reasons  I  agree 
with  your  Lordship  in  your  fuller  statement 
of  the  case,  and  I  think  the  Lord  Ordinary 
is  right. 

Lord  KmmEAii— I  agree  with  your  Lord- 
ships. 

The  Court  adhered. 

Counsel  for  Pursuer  and  Reclaimer— 
Solicitoi^General  (Clyde,  K.O.)  —  B.  S. 
Home.    Agents — Patrick  &  James,  S.S.O. 

Counsel  for  Defenders  and  Respondents 
— Ure,  K.C.  —  Hunter.  Agents  —  Miller, 
Robeon,  &  M'Lean,  W.S. 


WtdneMday^  Decetuber  6. 

SECOND    DIVISION. 

[Bheriil  Court  of  Lanarluhire 
at  Qlasgow. 
TIQUB  V.  COLVILLB  &  SONS, 
LIMITED. 
Maater  and  Servant— Workmen's  Compen- 
aaiwn  Act  1897  (60  aTvd  61  Viet.  c.  87), 
eec.  1  (3),  and  First  Schedvle,  i2,—Com- 
penaatton  —  Agreement  —  Arbitratiwi  — 
Competencj/  of  Arbitration  where  Sub- 
sisting  ZFnrecorded  Agreement —  Agree- 
ment to  Pay  Compensation  during^  In' 
capacity —  Termindtum  of  Irusapacity — 
Befuaal  of  Farther  Paymenis— Arbitra- 
tion at  Instance  of  Workman. 

A  workman,  who  had  been  injured  in 
his  employment  in  August  1903,  entered 
into  an  agreement  with  his  employers 
under  which  they  bound  themselves  to 
pay  him  128.  5a.  weekly  dui-ing  the 
period  of  his  incapacity  as  compensa- 
tion under  the  Workmen's  Compensa- 
tion Act  1897.  The  agreement  was  not 
recorded.  The  employers  continued 
the  weekly  payments  down  to  14th 
December  ifiOS,  when  his  incapacity 
ceased ;  but  from  that  date  they  refused 
further  payments. 

NO.  ex. 
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In  March  1906  the  workman  brooghtan 
artntration  before  the  Sheriff  of  Lanark- 
shire, in  which  he  asked  decree  afainst 
his  employers  for  the  sum  of  as.  6d. 
weekly  from  2l8t  December  1903  until 
the  further  orders  of  the  Court.  The 
Sheriff  granted  decree  for  the  sum  sued 
for  from  14th  December  1903  till  the 
date  of  his  award. 

In  a  stated  case  on  appeal  at  the  in- 
stance of  the  employers,  in  which  the 
question  of  law  was  whether  the  appel- 
lants were  liable  to  pay  compensation 
from  the  date  at  which  the  incapacitv 
ceased  to  the  date  of  the  Sheriff^ 
award,  the  Court  answered  the  ques- 
tion in  the  negative,  holding  (1)  that 
the  arbiter  could  pronounce  no  decree 
for  payments,  either  by  way  of  arrears 
or  otherwise,  based  upon  the  agreement, 
as  the  Act  conferred  no  jurisdiction 
upon  the  statutory  tribunal  to  deal  with 
agreements  except  with  regard  to  their 
statutory  registration  and  the  review  of 
their  terms  in  an  application  under 
Schedule  I,  12;  (2)  that  this  being  an 
arbitration  under  section  1  (3),  he  could 
onl^  under  the  statute  award  compen- 
sation during  incapacity. 

Steel  V.  Oahbank  Oil  Cfympanv,  Dec- 
ember 10,  1002,  5  F.  244,  40  S.L.R.  206 ; 
Pumphertton  OH  Company,  Limited, 
V.  Cavaney,  June  23,  1003,  6  F.  963,  40 
S.L.B.  724  ;  Jamieson  v.  Fife  Coal  Com- 
pany, Limited,  June  20,  1903,  6  F.  968, 
10  S.Ii.R.  7M I  Strannigan  v.  Baird  & 
Company,  Limited,  June  7,  1004,  6  F. 
786,  41  S.L.B.  609,  commented  on. 
Master  and    Servant  —  Workmen's   Com- 
pensation Act  1897  —  Payment  of  Com- 
pensation  under  Unrecorded  Agreement 
— Cessation  of  Incapacity— No  Necessity 
to  have  Recovery  Judicially  Ascertained 
before    Stopping    Payment  —  Recorded 
Agreement  Distinguished. 

Opinion,  per  Lord  Low,  that  the  rule 
that  an  employer  paying  compensation 
under   a   recorded    agreement   cannot 
cease  payment   until   the  fact  of  the 
workman's  recovery  has  been  formally 
ascertained,  as  by  the  certificate  of  a 
medical  referee,   or   the  decree  of  an 
arbiter,  does  not  apply  in  the  case  of  an 
unrecorded     agreement,    there    being 
nothing  in  the  Act  compelling  him  in 
that  case  to  continue  payment  for  a 
single   day   after   the   incapacity   has 
ceased. 
The  Workmen's  Compensation  Act  1807 
(60  and  61  Vict.  cap.  37)  provides  as  fol- 
lows (sec.  1,  sub-sec.  3) :— "  If  any  question 
arises  in  any  proceedings  under  this  Act 
as   to   the  liability  to   pay  compensation 
under  this  Act  (including  any  question  as 
to  whether  the  employment  is  one  to  which 
this  Act  applies),  or  as  to  the  amount  or 
duration  of  compensation  under  this  Act, 
the  question,  if  not  settled  by  agreement, 
shall,  subject  to  the  provisions  of  the  First 
Schedule  to  this  Act,  be  settled  by  arbi- 
tration,  in   accordance  with   the   Second 
Schedule  to  this  Act." 
First  Schedule,  12—"  Any  weeklypayment 


may  be  reviewed  at  the  request  either  of 
the  employer  or  of  the  workman,  and  on 
such  review  may  be  ended,  diminished,  or 
increased,  subject  to  the  maximum  above 
provided,  and  the  amount  of  payment 
shall,  in  default  of  agreement,  be  settled 
by  arbitration  under  this  Act." 

The  following  case  was  stated  by  one  of  the 
Sheriff-Substitutes  of  Lanarkshire  (H.  Q. 
Davidson)  in  a  stated  case  on  appeal  in  an 
arbitration  under  the  Workmen  s  Compen- 
sation Act  1897,  brought  at  the  instance  of 
Martin  Tigue,  respondent,  against  David 
Colville  &  Sons,  Limited.  Dalzell  Steel  and 
Ironworks,  Motherwell,  appellants:— "This 
is  an  arbitration  under  the  Workmen's 
Compensation  Act  1897,  brought  before  the 
Sheriff  of  Lanarkshire  at  Ola^ow,  at  the 
instance  of  the  respondent,  the  first  delivw- 
ance  in  which  is  dated  16th  March  1006,  in 
which  the  Sheriff  was  asked  to  grant  s 
decree  against  the  appellants  ordaining 
them  to  pay  to  the  respondent  the  sum  m 
12s.  6d.  weekly,  beginning  the  first  weeUy 
payment  as  on  the  2l8t  December  1003, 
and  continuing  the  same  until  the  further 
orders  of  Court,  in  terms  of  the  Workmen's 
Compensation  Act  1807,  with  expenses. 

"Parties  were  heard  before  me  on  this 
date  (March  22,  1006),  on  a  plea  stated  on 
behalf  of  the  appellants  that  the  appli- 
cation was  incompetent  in  respect  that 
proceedings  had  not  been  taken  within  six 
months  from  the  date  of  the  accident  as 
provided  by  the  said  Act. 

"  I  repelled  that  plea,  and  allowed  parties 
a  proof.  The  case  was  heard  before  me, 
proof  being  led  on  this  date  (June  27, 1006), 
when    the    following    facts    were    estab- 

"  1.  That  on  or  about  24tb  Augrust  190B 
the  respondent,  while  in  the  employment 
of  the  appellants,  was  injured,  and  lost  one 
joint  of  ms  left  thumb. 

"2.  That  the  appellants  admitted  liability 
to  pay  him  compensation  in  terms  of  the 
Worlunen's  Compei\,sation  Act  1807,  and 
agreed  with  him  to  pay  him  compensation 
at  the  rate  of  128.  6d.  per  week  during  the 
period  of  his  incapacity. 

"3.  That  the  said  agreement  was  not 
recorded  as  permitted  by  the  said  Act. 

"  4.  That  the  appellants  continued  to  pay 
12b.  6d.  per  week  w  terms  of  the  said  agree- 
ment until  14th  December  1003;  when  they 
ceased  to  pay  any  further  sums. 

"6.  That  the  appellants,  when  settling 
with  the  respondent  for  compensation  at 
14th  December  1008,  offered  the  respondent 
work  at  full  wages. 

"  6.  That  at  that  time  he  had  so  recovend 
from  bis  injury  as  to  be  capable  of  earning 
full  wages. 

"  7.  That  he  declined  the  offer  of  work. 

"  8.  That  he  has  been,  since  that  date, 
capable  of  earning  full  -f^  ages,  and  has  in 
point  of  fact  been  working  for  some  period 
at  lobeter  fishing. 

"0.  That  a  correspondence  took  place 
between  the  appellants  and  the  respon- 
dent's agents  concerning  their  liatnlity  to 
make  further  payment,  the  first  comnrani- 
cation  being  on  16th  February  and  the  last 
being  at  the  end  of  July  1004,  but  that  the 


Digitized  by  V^OOQIC 


T,ti.,r.cMiuA^^n>,  ud.-|   ^ke  ScotHsk  Low  Reporter.—  Vol.  XLIII. 


131 


appellants  declined  to  admit  liability.  The 
correapondence  resulted  in  no  agreement 
between  the  parties. 

"  In  these  circumstances  I  found  that  the 
appellants  were  liable  to  pay  compensation 
to  the  respondent  at  the  rate  of  Izs.  5d.  per 
week  from  14th  December  1003  till  the  date 
of  my  award  (July  12.  1005). 

"I  also  found  that  the  appellants  were 
under  no  liability  to  pay  tne  respondent 
uiy  further  sum  bjs  compensation,  and 
aBsoihsied  them  from  any  claim  for  future 
compensation. 

"I  foimd  the  respondent  entitled  to 
expenses. 

"The  agent  for  the  respondent  objected 
to  a  case  being  stated,  in  respect  that  the 
qaestions  in  law  proposed  in  the  minute 
lodged  by  the  appellants  requiring  a  stated 
caw  were  not  determined  bjr  me,  and  that 
the  questions  in  law  hereinafter  stated 
were  not  set  forth  in  said  minute.  I  re- 
pelled said  objections. 

"The  questions  in  law  for  the  opinion  of 
the  Conrt  are — (1)  Are  the  appellants  liable 
in  the  circumstances  above  set  forth  to  pay 
compensation  to  the  respondent  from  the 
date  at  which  the  incapacity  ceased  to  the 
date  of  my  award  ?  (2)  Was  the  respon- 
dent precluded  from  taking  proceedmgs 
under  the  Workmen's  Compensation  Act 
UOT,  in  respect  of  his  failure  to  take  the 
lame  within  six  months  from  the  accident 
in  terms  of  said  Act  ?" 

The  second  question  was  dropped  at  the 
hearing. 

The  appellants  arg^ied — The  appellants 
were  not  liable  to  pay  compensation  after 
the  cessation  of  the  workman's  incapacitv. 
To  hold  the  contrary  would  be  obviously 
unjust  and  unreasonable,  and  therefore 
a  priori  an  improbable  construction  of  the 
statute,  which  was,  where  possible,  to  be 
namnably  construed — Lyaons  v.  Knowlea 
A  Svns,  (1001)  A.C.  70.  The  parties  had 
oome  to  an  agreement  which  definitely 
fixed  the  amount  and  period  of  compensa- 
tion, and  arbitration  was  accordingly  ex- 
cluded—DunZop  V.  Rankin  &  Blackmore, 
NoTonber  27,  1001.  i  F.  203,  30  S.L.II.  116; 
Field  y.  Lcmgden  <fir  Sons,  [1002]  1  K.B.  47. 
Under  the  agreement  he  could  get  no  com- 
iwnsation  after  14th  December,  as  by  that 
time  his  incapacity  ceased — a  fact  proved 
by  his  being  at  that  time  capable  of  earning 
full  wages — Husband  v.  Campbell,  July  16, 
IMS,  6P.  1146,  4U  S.L.R.  822.  But  assum- 
ing that  arbitration  was  competent  he 
could  get  nothing  under  it,  the  arbitration 
being  one  at  the  instance  of  the  workman 
xm&a  aeo.  1,  sub-sec.  3,  and  the  statute 
only  providing  for  compensation  during 
incapacitv.  Tliis  was  not  a  process  for 
review  of  an  a«^eement  under  Schedule 
1, 12.  The  Sheriff  had  probably  been  mis- 
led by  such  cases  as  Steel  v.  Oakbank  Oil 
ConmavM,  December  16,  1002,  6  F.  244,  40 
S.L.R.  205;  Jamieson  v.  Fife  Coal  Com- 

rmy^  Limited,  June  20,  1003,  6  F.  058,  40 
L.B.  704;  Strannigan  v.  Bai/rd  &  Com- 
vany,  Umited,  June  7,  1004,  6  F.  784,  41 
H.L.K.  eOO;  P'wmpherston  Oil  Company, 
lAmiied  v.  Cavaneu,  June  23,  1003,  6  F.  963, 
40  S.L.B.  724 1  but  In  these  cases  the  period 


during  which  compensation  was  payable  was 
indefinite,  and  Steel  &ad  Jamieson  were  cases 
ofreviewunder8cheduleI,12.  Beaih&Keay 
V.  Neaa,  tfovember  28, 1003,  6  F.  168, 41  8.L.R 
113,  illustrated  the  way  in  which  the  Court 
would  deal  with  a  question  of  this  nature.  If 
the  incapacity  had  in  fact  ceased,  there  was 
no  rule  which  compelled  an  arbiter,  even  if 
he  could  consider  tne  agreement,  to  treat  it 
as  enforceable  up  to  the  time  of  his  decision 
if  the  incapacity  had  ceased — Morton  & 
Company,  LiTnited  v.  Woodtoard,  110021 
2  K.B.  27a 

Argued  for  the  respondent — The  appel- 
lants were  liable  to  pay  compensation  down 
to  the  date  of  the  Sheriff^s  award.  The 
agreement  fixed  no  period  of  payment,  the 
words  "during  incapacity"  being  simply 
an  echo  of  the  provisions  of  the  statute, 
and  upon  this  point  arbitration  was  neces- 
sary. The  ^^ement  continued  in  force 
until  it  had  been  judicially  reviewed 
(Schedule  1,  12)  or  until  a  new  agreement 
had  taken  its  place,  and  in  this  respect 
there  was  no  distinct;ion  between  a  recorded 
and  an  unrecorded  agreement  —  Steel  v. 
Oakbank  Oil  Company,  Pumpherston  Oil 
CoTt^pany,  Litnitea  v.  Cavaney,  Jamieson 
V.  Fife  Coal  Company,  Limited,  dt.  sv/p. 
These  cases  also  were  authorities  for  tne 
proposition  that  although  the  incapacity 
had  in  fact  ceased  prior  to  the  aroiters 
award  he  was  bound  to  award  compensa- 
tion down  to  its  date. 

Lord  Ktt.t.  a  ch  y— This  is  an  appeal  from 
an  award  by  the  Sheriff-Substitute  of 
Lanarkshii-e  at  Hamilton  under  an  applica- 
tion presented  to  him  by  a  workman  under 
sec.  1,  sub-sec.  3,  of  the  Workmen's  Com- 
pensation Act  of  1807.  The  Sheriff  finds 
that  there  was  an  agreement  between  the 
workman  and  his  employers,  made  at  the 
time  of  the  accident,  whereby  the  work- 
man was  to  receive  a  certain  weekly  pay- 
ment "duriug  the  period  of  his  incapacity." 
He  also  finds  that  at  the  date  when  this 
weekly  payment  ceased,  in  December  1003, 
the  applicant  had  completely  recovered, 
and  tnat  he  still  continues  in  that  con- 
dition. But  he  has  nevertheless  held  the 
employers  liable  in  a  continuation  of  the 
weekly  payment,  from  the  date  when  it 
ceased,  d!own  to  the  date  of  his  (the  Sheriff's) 
award. 

In  dealing  with  the  question  thus  raised 
it  is  necessary  to  have  in  view  certain 
points  which  are,  as  it  seems  to  me,  fairly 
clear  upon  the  terms  of  the  statute. 

I.  The  first  point  is  this,  that  while  extra- 
judicial agreement  is  recognised  by  the  Act 
as  a  mode  of  determining  questions  of  com- 
pensation arising  under  it,  the  provisions 
of  the  Act  do  not  touch  or  affect  such 
agreements,  except  in  (I  think  at  most) 
three  particulars. 

Theparticulars  I  refer  to  are  these ; — 

(1)  Tlie  Act  provides  certain  summary 
means  of  enforcing  agreements,  that  is  to 
say,  agreements  made  with  reference  to 
notices  given  and  claims  intimated  under 
the  Act.  (a)  Such  agn^'eements  may,  if  in 
wi'iting  and  probative,  be  recorded  "in  the 
Books  of  Council  and  Session  or  Sheriff 
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Court  Books,"  and  execution  may  follow 
in  tbe  same  manner  as  if  they  had  been 
recorded  decreets-arbitral.  (b)  Such  ag^ree- 
ments  may  also,  whether  m  writing  or 
not  (it  has  been  so  decided),  be  set  forth 
in  statutory  memoranda,  which  (if  the 
Sheriff-Clerk  is  satisfied  as  to  their  genuine- 
ness) may  be  recorded  in  the  Sherm  Court 
Books,  and  have  thus  all  the  effect  of 
Sheriff  Court  decrees,  not  necessarUy 
decrees  in  foro,  but  at  all  events  decrees 
in  absence. 

(2)  Tbe  Act  ftirther  seems  to  attach  to 
such  agreements  this  incident — that  while 
subsisting,  the  payments  under  them 
may;  be  reviewed,  and  either  increased, 
diminished,  or  terminated  by  an  applica- 
tion to  the  statutory  tribunal  under  the 
12th  section  of  the  First  Schedule. 

(8)  The  Act  further  seems  to  require  as  a 
condition  of  the  validity  of  agreements,  or 
at  least  of  their  recognition  under  the  Act, 
that  the  compensation  stipulated  shall  not 
exceed  the  maximum  allowed  under  the 
Act.  That  is  expressly  provided  in  one 
case  (Schedule  I,  sec.  1,  sub-sec.  2),  and  may 
perhaps  be  implied  in  others.  But  for 
present  purposes  this  requirement  is  not 
important. 

Except  in  the  above  particulars,  agree- 
ments following  on  notices  and  claims  for 
compensation  under  the  Act  retain  all  their 
common  law  incidents.  They  are  apparently 
just  in  the  same  position  as,  say,  agi«emenu 
made  between  masters  and  workmen  before 
the  Act  passed,  with  respect  to  compensa- 
tion for  accidents  occurring  before  the  Act 
passed. 

II.  This  being  so,  the  next  point — and  it 
seems  to  follow — is  this,  that  where  an 
agreement  exists  and  remains  in  force,  there 
is  no  room  for  arbitration  under  the  Act. 
In  other  words,  there  is  no  jurisdiction  con- 
ferred upon  the  statutory  tribunal  to  deal 
with  suDsisting  agreements,  or  with  the 
rights  and  remedies  of  parties  under  ^em, 
except  (as  before  indicated)  with  respect  to 
such  matters  as — (1)  admission  to  the  statu- 
tory register ;  (2)  rectification  of  that  reg^- 
ter;  (3)  review  of  the  terms  of  such  agree- 
ments under  section  12  of  the  First  Schedule. 
Of  course  the  statutory  tribunal,  like  all 
other  statutory  tribunals,  has  to  determine 
in  each  case,  and  at  least  in  the  first  instance, 
what  is  the  extent  of  its  jurisdiction.  It 
may,  for  example,  have  to  deride  inciden- 
tAlly  whether  some  agreement  submitted 
to  it  as  excluding  its  jurisdiction,  is  a  real 
agreement  and  a  subsisting  agreement.  But 
when  that  is  once  admitted  or  found,  the 
agreement  must  be  accepted,  and  left,  so 
far  as  the  tribunal  is  concerned,  to  take  care 
of  itself.  I  may  have  overlooked  some  pro- 
Tision  on  the  subject,  but  I  have  failed  to 
discover  anv  clause  of  the  Act  expressing 
any  authority  to  any  committee,  or  arbiter, 
or  county  court  iuage  or  sheriff  acting  as 
arbiter,  to  exercise,  except  to  the  extent 
mentioned,  any  jurisdiction  with  respect 
to  aoreements. 

III.  Lastly,  the  third  ptwnt  (which  is 
reallv  a  corollapy  of  the  preceding)  is  this, 
that  the  statutory  tribunal  has  in  particular 
no  power  to  pronounce  decree  for  sums 


claimed  to  be  due  under  ag^reements.   The 
tribunal  may  find  an  agreement  to  be  ex- 
pired, and  so  finding  may  proceed  to  arbi- 
trate, under  section  I,  sub-section  3.   Itm&y 
also,  on  application  for  review  under  the 
12th  section,  revise  an  agreement,  or  refnse 
to  revise,  or  while  revismg  refuse  to  revise 
except  as  from  a  particular  date.    But  be- 
yond that  it  cannot  I  apprehend  go.  It  can 
no  more,  for  instance,  decern  for  arrean 
due  under  an  agreement  than  it  could  de- 
cern for  arrears  due  under  one  of  its  onn 
decrees-arbitral.   Agreements,  like  decrees- 
arbitral,  must  (with  respect  both  to  the  past 
and  to  the  future^  be  enforced  in  the  appro- 
priate manner,  that  is  to  say,  either  by 
proceedings    at    law    or    by    the    special 
methods  of  execution  which  the  Act  pro- 
vides. 

Now,  all  this  being  so,  what  in  the  pre- 
sent case  was  the  Sheriff's  dutv,  taking  tbe 
facts  as  he  himself  finds  them  t 

He  had  an  application  presented  to  him 
by  a  workman — an  application  founded  on 
an  alleged  agreement  assumed  (I  suppose) 
to  be  slUl  current — whereby  he  was  asked, 
as  statutory  arbiter,  to  decide — (1)  that  the 
alleged  agreement  subsisted,  that  is  to  say, 
on  its  just  construction  remained  in  force, 
until  the  applicant's  recovery  was  ascer- 
tained by  the  reviewing  tribunal  under  sec- 
tion 12of  Schedule  I;  ^)  tha.t  nevertheless  the 
employers  had  failed  to  pay  the  stipulated 
weekly  payment  as  from  14th  December 
1906  downwards ;  and  (3)  that  arrears  being 
thus  due,  the  workman  was  entitled  to  have 
adecreet-arbitral  to  that  effect  under  which 
the  arrears  might  be  recovered.  The  Sheriff 
also,  I  think,  conceived  that  he  was  asked 
(4)  to  decide  (and  to  decide  as  if  applied  to 
by  the  employers  under  the  12th  section  of 
Schedule  I)  that  the  alleged  agreement  had 
now  at  all  events  come  to  an  end  by  reason 
of  the  entire  recovery  of  the  workman,  and 
that  therefore  no  compensation  was  due  for 
the  future.  I  think  that  was  in  substance 
what  the  Sheriff  was  asked  to  do,  or  con- 
ceived that  he  was  asked  to  do — I  mean  if 
we  accept  the  narrative  in  the  stated  case 
as  interpreted  by  the  respondent's  counsel 
at  the  discussion. 

In  these  circumstances  what  tiie  Sheriff 
did  was,  if  I  rightly  understand  his  judg- 
ment, this— 

(1)  Assuming  apparently  that  he  had 
jurisdiction  to  decide  all  questions  between 
the  parties,  he  sustained  the  application  as 
an  application  forarlntration  under  sectk» 
1,  suDhsection  S,  of  the  Act. 

(2)  So  assuming,  he  proceeded  to  find 
that  there  was  in  fact  a  subsistang  agree- 
ment between  the  parties ;  his  view  iqipar- 
ently  being,  that  although  on  its  tevatavex- 
minated  by  the  complete  recovery  of  the 
applicant,  the  agreement  was  yet  still  in 
force,  because  not  brought  to  an  end  by 
a  judgment  under  section  12  of  Schedule  I 
of  the  Act. 

(S)  So  finding,  he  proceeded  to  decern  for 
the  arrears  claimed  up  to  the  date  of  his 
decree. 

(4)  Lastly,  hoMinR  it  proved  that  there 
had  now  been  complete  recovery  (and  in- 
deed complete  recovery  so  far  back  as  Deo- 


Digitized  by  Vj OOQ IC 


"^^S^.t?"''  ^]  ^^  Scottish  Law  Reporter.—  Vol.  XLIII. 


183 


ember  1903|),  he  assoilzied  the  employers 
from  all  plaiios  with  respect  to  the  future. 

Now,  it  humbly  appesurs  to  me  that,  in  so 
dealing  with  the  matter,  the  Sheriff  went 
outside  the  Act  and  beyond  his  authority. 
He  had  at  the  outset  to  make  up  his  mind 
whether  there  was  or  was  not  a  subsist- 
inK  agreement.  But  having  done  that  he 
has  only  two  courses  open  to  him.  If  he 
thought— as  I  infer  he  did — that  there  was 
a  suMisting  agreement,  his  duty,  I  appre- 
hend, was  to  throw  out  1>he  application  and 
leave  the  agreement  to  take  its  course.  If, 
on  the  other  hand,  he  thought  (as  perhaps 
he  might)  that   there  was  no   subsisting 

rsment— that  on  its  just  construction 
alleged  agreement  came  to  an  end 
when  the  incapacity  in  fact  ceased — his 
duty  was  to  proceed  to  arbitrate  (under 
section  1,  sub-section  3);  but  doing  so,  to 
reject  the  applicant's  claim  as  wholly  un- 
founded. There  was  no  third  course  open 
to  him.  In  particular,  it  was  not,  I  appre- 
hend, open  to  him  to  decern  for  Arrears  as 
due  under  a  subsisting  agp:«ement,  any  more 
than'it  was  open  to  him,  apart  from  agree- 
ment, to  awajtl  compensation  for  a  period 
which  he  found  to  have  been  in  fact  a 
period  of  complete  capacity. 

I  am  therefore  of  opinion  that  we  should 
sostain  the  at>peal,  and  find  in  answer  to 
the  first  question  that  the  Sheriff  was  not 
entitled  to  find  the  respondents  liable  in 
the  payments  mentioned.  As  to  the  second 
question,  we  had  no  argument,  and  it  does 
not  seem  to  require  an  answer. 

I  may  add  that,  taking  the  above  view  of 
the  case,  I  do  not,  as  will  be  observed,  ex- 
press any  opinion  as  to  whether  or  not  the 
agreement  here  was  a  subsisting  agree- 
mentsuch  as,  on  the  one  hand,  suiBced  to  ex- 
dude  arbitration  under  section  1,  sub-sec- 
tion 3,  and,  on  the  other  hand,  to  open  the 
door  to  application  for  review  under  sec- 
tion 12  of  Schedule  1.  It  was  argued  to  us 
that  an  agreement  to  pay  to  a  workman 
compensation  "during  the  period  of  his 
incmacity  "  was  necessarily  indefinite,  and 
must  therefore,  recorded  or  unrecorded, 
be  held  to  remain  in  force  until  terminated 
bra  finding  of  the  tribunal  under  section 
12  of  Schedule  I.  It  was,  on  the  other  hand, 
maintained  to  us  comira,  that  such  an 
an^ement  necessarily  came  to  an  end 
when  incapacity  in  fact  ceased,  and  that 
there  was  no  room  for  prolonging  its  sub- 
sistence beyond  that  date,  at  all  events 
when,  as  here,  it  was  unrecorded  and  had 
not  obtained  the  force  of  a  decree.  I  find 
it,  as  I  have  said,  unnecessary  to  express 
*n  opinion  upon  any  of  those  questions. 

LoBD  SiOBHONTH  Dablinq— To  my  mind 
the_  solution  of  the  only  question  of  law 
which  we  have  to  answer,  lies  in  the  fact 
that  this  was  an  arbitration  instituted  by 
the  workman.  As  such  it  had  nothing  to 
do  with  agreement,  for  under  the  statute 
arbitration  and  agreement  are  mutually 
exclusive.  It  is  only  where  any  question 
•8  to  the  liability  to  pay  compensation,  or 
as  to  the  amount  or  duration  of  it,  is  not 
settled  by  agreement  that  the  provisions 
for  arlntration  take  effect. 


I  do  not  read  the  stated  case  as  implying 
that  the  workman  founded  on  the  agree- 
ment which  the  employers  and  he  had  made 
immediately  after  the  accident,  as  a  subsist- 
ing agreement.  It  was  of  course  part,  and 
an  important  part,  of  the  history  of  the 
case,  and  according  to  his  crave  the  weekly 
payments  for  which  he  asked  decree  were 
to  run  from  the  date  when  the  last  weekly 
payment  under  the  agreement  had  been 
made.  If  the  payments  had  been  purely 
voluntary  on  the  part  of  the  employer,  and 
not  under  agreement,  the  workman  must 
equally  have  given  credit  for  these  in  any 
proceedings  under  the  Act.  It  appears  that 
evidence  was  led  before  the  Sheriff  that  the 
parties  had  tried  to  make  a  new  agreement 
and  had  failed,  because  one  of  the  facts 
which  the  Sheriff  holds  to  be  established  is 
that  between  February  and  July  lOM  there 
had  been  a  correspondence  which  "resulted 
in  no  agreement  between  the  parties." 
Elxcept  therefore  in  a  historical  sense,  I  do 
not  understand  the  workman  as  having 
founded  on  the  original  ag^reement  at  all. 
If  he  or  his  advisers  had  intended  to  do  so, 
their  course  would  have  been  obvious. 
They  would  have  applied  to  have  the  agree- 
ment recorded,  whatever  the  effect  of  that 
might  have  been.  Instead  of  doing  that, 
they  applied  for  arbitration. 

Now,  proceedings  for  arbitration  (where, 
as  here,  no  question  either  as  to  dependants 
or  as  to  payment  of  a  lump  sum  is  involved) 
can  only  be  instituted  under  section  1  (31  or 
the  Act  or  under  section  12  of  the  first 
schedule.  The  latter  is  a  proceeding  for 
review  of  a  weekly  payment,  and  is  open  to 
either  the  employer  or  the  workman,  but 
when  it  is  brought  by  the  workman  it  must 
plainly  be  brought  for  the  purpose  of  hav- 
ing the  weekly  payment  "increased,"  for 
he  nas  no  interest  to  have  it  either  "ended" 
or  "diminished."  Here  he  did  not  ask  to 
have  it  increased,  he  only  asked  to  have  it 
paid  at  the  rate  of  12s.  6d.  weekly,  being 
the  full  rate  which  the  employer  had  paid 
him  imder  the  original  and  unrecorded 
agreement.  It  seems  to  me  therefore  be- 
yond all  doubt  that  the  arbitration  was,  and 
could  only  be,  instituted  under  section  1  (3). 

It  is  quite  true  that  the  employers  might 
have  taken  proceedings  to  have  the  weekly 
payments  "ended"  under  the  I2th  section 
of  the  first  schedule.  But  I  do  not  see  that 
they  were  in  any  way  bound  to  do  so,  or 
that  they  ought  to  be  made  to  suffer  for 
not  doing  so.  They  had,  in  point  of  fact, 
stopped  the  weekly  payments  as  at  14th 
December  1903,  and  had  offered  the  work- 
man work  at  full  wages,  alleging  that  his 
incapacity  had  ceased.  This  offer  was  de- 
clined, and,  if  they  were  right  as  to  the  fact 
of  his  complete  recovery,  they  had  fully 
implemented  their  agreement,  which  was 
to  pay  him  12s.  6d.  per  week  "during  the 
period  of  his  incapacity."  They  no  ofoubt 
took  the  risk  of  its  turning  out  that  he  had 
not  fully  recovered,  and  if  their  position 
had  been  merely  that  he  had  partially 
recovered,  and  that  the  weekly  payment 
ought  therefore  to  be  "diminished,"  it 
might  have  been  proper  for  them  to  take 
the  initiative  in  order  that  an  arbiter  should 
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assess,  the  amount  of  the  diminution.  In 
such  a  case  it  may  be  reasonable  that  the 
origjinal  rate  of  payment  should  hold  good 
until  the  diminished  rate  takes  its  place — 
at  all  events  when  the  original  rate  stands 
upon  a  recorded  ag^ement  having  the 
force  of  a  decree.  That  was  the  point 
decided  by  the  cases  of  SteA  (6  F.  244)  and 
Cavaney  (6  F.  963),  the  only  difference  of 
opinion  among  the  Judges  being  as  to  the 
precise  date  wnen  the  diminished  rate  was 
to  take  effect — whether  at  the  date  of  the 
award  or  at  the  date  of  the  application  for 
review.  With  that  minor  question  we  are 
not  here  concerned,  because,  as  I  have  en- 
deavoured to  explain,  this  is  not  an  applicar 
tion  by  the  employer  under  section  12  of  the 
First  Schedule,  but  an  application  by  the 
workman  under  section  1  (3)  of  the  Act. 

Now,  the  arbitration  having  been  thus 
set  agoing,  what  does  the  Sheriff  find  as  to 
the  facts?  He  finds  that  on  14th  December 
1903,  when  the  last  weekly  payment -was 
made,  the  workman  had  so  recovered  from 
his  injury  as  to  be  capable  of  earning  full 
wages,  and  that  he  has  been  since  that  date 
capable  of  earning  full  wages.  In  short, 
he  finds  that  the  employers'  attitude  on 
14th  December  1903  was  well  founded,  and 
that  they  are  under  no  liability  to  pay 
compensation  for  any  period  after  the  date 
of  his  award. 

But,  strangely  enough,  the  Sheriff  also 
finds  that  the  employers  are  liable  to  pay 
compensation  at  the  rate  of  12s.  6d.  per 
week  from  14th  December  1903  till  the  date 
of  his  award  on  12th  July  1905,  or,  in  other 
words,  that,  under  a  statute  which  allows 
compensation  to  an  injured  workman  "dur- 
ing the  incapacity,"  a  workman  may  be 
entitled  to  receive  compensation  for  more 
than  eighteen  months  after  the  incapacity 
has  entirely  ceased.  A  construction  of  the 
statute  which  involves  a  result  so  inconsis- 
tent with  its  main  purpose  is  to  be  avoided 
if  at  all  ptossible. 

I  cannot  help  thinking  that  the  Sheriff 
(whose  experience  of  the  working  of  the 
statute  is  large)  has  been  misled  oy  some 
decisions  which  are  applicable  to  a  differ- 
ent set  of  circumstances,  and  particularly 
by  those  which  I  have  mentioned.  While 
holding^  himself  free,  and  rightly  free,  to 
determine  upon  the  facts  placed  liiefore  him 
whether  the  workman  had  suffered  from 
any  incapacity  since  the  date  of  the  last 
weekly  payment,  and  answering  that  ques- 
tion in  the  negative,  he  yet  seems  to  have 
felt  bound  to  award  full  compensation  for 
the  past.  He  can  only  have  reached  that 
result  by  holding  that  his  hands  were  tied 
by  the  original  agreement.  If  that  was 
his  view  he  ought  to  have  dismissed  the 
application  for  arbitration  as  incompetent. 
On  the  other  hand,  if  he  entertained  the 
arbitration  as  competently  brought  (and,  in 
my  opinion,  it  certEiinly  was)  he  was  bound 
to  proceed  on  his  own  view  of  the  facts, 
and  he  was  not  entitled  to  award  any  com- 
pensation for  the  period  after  incapacity 
had  entirely  ceased.  It  is  impossible  under 
the  statute  to  combine,  as  the  Sheriff  has 
done,  the  province  of  arbitration  with  the 
province  of  agreement. 


Perhaps  I  ought  to  notice  the  case  of 
Jamieson  (5  F.  958)  as  having  po^ibly  con- 
duced to  the  Sheriff's  misapprehension. 
"The  facts  of  that  case  were  very  special, 
and  as  unlike  the  present  as  can  be  imagined. 
The  workman  (a  miner)  had  become  totally 
incapacitated  lor  work  by  an  injury  to  hu 
only  remaining  good  eye,  ana  the  sole 
question  of  law  which  the  Court  found  it 
necessary  to  answer  was  whether  the 
Sheriff,  m  slightly  diminishing  the  weekly 
compensation,  was  entitled  to  take  into 
account  that  there  had  been  a  general  re- 
duction of  miners'  wages  in  the  district, 
and  that  the  applicant  was  64  years  of  age. 
In  holding  that  it  was  not  competent  to 
take  these  facts  into  account.  Lord  Adam 
and  Lord  M'Laren  expressed  the  opinion, 
that  although  the  payments  by  the  em- 
ployer had  been  voluntary,  the  application 
was  to  be  regarded  as  an  application  for 
review  under  section  12  of  the  First  Sche- 
dule. The  Lord  President  and  Lord  Elin- 
near  said  nothing  about  this,  and  Loid 
Kinnear's  opinion  in  the  subscxiuent  case 
of  Strannigan  (6  F.  at  p.  783)  shows,  I 
think,  that  he  would  not  have  agreed  in 
the  view,  if  it  had  been  necessary  to  deal 
with  it,  that  the  application  was  to  be  re- 
garded as  brought  under  section  12.  It 
Follows,  from  wnat  I  have  already  sud, 
that  I  cannot  regard  the  application  here  as 
having  anything  to  do  with  section  12.  At 
all  events  the  opinions  on  that  point, 
thoug^h  entitled  to  all  respect  as  applied  to 
the  circumstances  of  that  particular  case, 
were  obiter,  and  cannot  affect  a  case  which 
on  its  proved  facts  is  so  completely  distin- 
guishable. 

With  regard  to  the  2nd  question  of  law, 
the  argument  against  the  workman  was 
not  pressed.  I  am  therefore  for  answering 
both  questions  in  the  negative. 

Lord  Low— On  24th  August  1903  the  re- 
spondent was  injured  while  in  the  employ- 
ment of  the  appellants.  An  agreement  was 
then  come  to  between  the  parties,  the  pur- 
port of  which  the  Sheriff-Substitute  states 
as  follows :  —  "  The  appellants  admitted 
liability  to  pay  him  fthe  respondent) 
"compensation  in  terms  or  the  Workmen's 
Compensation  Act  1897,  and  agreed  with 
him  to  pay  him  compensation  at  the  rate  of 
12s.  5d.  per  week  during  the  period  of  his 
incapacity." 

That  was  a  complete  agreement,  because 
it  dealt  with  all  the  matters  which  are 
necessary  for  the  settlement  of  a  claim  tat 
compensation  under  the  Act,  namely,  (I) 
the  liability  of  the  employers  to  pay  com- 
pensation, (2)  the  amount  of  compensation, 
and  (3)  its  duration. 

It  IS  also  to  be  observed  that  the  duration 
in  the  agreement  is  for  the  full  period 
allowed  by  the  Act,  which  provides  that 
where  total  or  partial  incapacity  for  work 
results  from  the  injury,  the  compensation 
shall  be  a  weekly  payment  "during  the 
incapacity." 

A  memorandum  of  the  agreement  was 
not  registered  in  terms  of  section  8  of  the 
second  schedule  of  the  Act^  which  gives  to 
a  registered  agreement  the  force  of  a 
Sheriff  Court  judgment 
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The  appellants  continued  to  pay  the  re- 
spondent the  a«peed-on  snim  weekly  until 
the  14th  Decemoer  1903,  after  which  date 
they  made  no  further  payments. 

The  Sheriff-Substitute  finds  that  at  that 
date  the  respondent  "had  so  recovered 
from  his  injury  as  to  be  capable  of  earning 
full  waees. 

I  read  that  (and  it  was  so  treated  in  argu- 
ment) as  a  finding  that  at  14th  Decemoer 
1903  the  respondent's  incapacity  for  work 
had  terminated,  or,  in  other  words,  that  the 
period  during  which  the  appellants  had 
agreed  to  pay  compensation  had  come  to 
an  end. 

Notwithstanding  that  fact,  however,  the 
Sheriff-Substitute  has  found  that  the  appel- 
lants are  liable  to  continue  payment  to  the 
rea^ndent  of  theaf;reed-on  weekly  amount 
until  12th  July  1906,  t^t  is  to  say,  for  more 
than  eighteen  mouths  after  the  respondent 
had,  by  recovery  from  the  effects  of  the 
accident,  ceased  to  have  any  right  to  com- 
pensation either  under  the  agreement  or  in 
terms  of  the  statute. 

What  happened  was  this.  When  the  re- 
spondent recovered  from  the  injury  the 
Mpellants  offered  him  work  at  full  wages. 
Hie  respondent  however  declined  the  offer, 
and  the  appellants  ceased  payment  of  com- 
pensation. Some  correspondence,  which 
led  to  no  practical  result,  then  took  place 
between  the  agents  of  the  parties,  but  the 
respondent  took  no  active  step  to  enforce 
the  claim  which  he  made  for  a  continuance 
of  the  compensation  until  March  1905,  when 
he  instituted  arbitration  proceedings  before 
the  Sheriff  in  which  he  sought  decree  against 
the  appellants,  ordaining  them  to  pay  to 
him  compensation  at  the  same  rate  as  that 
fixed  by  the  agreement  (which  I  take  to 
have  been  the  maximum  amount  allowed 
by  the  statute)  from  the  date  when  thev 
stopped  payment  in  December  1903  until 
the  further  orders  of  the  Court.  The  Sheriff- 
Substitute  disposed  finally  of  the  proceed- 
ings on  12th  July  1906,  when,  as  I  have  said, 
he  found  the  appellants  liable  to  pay  com- 
pensation down  to  the  date  of  his  inter- 
locutor. 

Ihe  Sheriff -Substitute's  view  appears  to 
have  been  that  an  employer  who  was  paying 
compensation  to  a  workman,  either  under 
an  agreement  or  under  a  decree,  was  not 
entitled  to  stop  payment  on  the  ground  that 
the  workman  had  recovered  and  was  no 
longer  incapacited  for  work,  even  although 
that  was  the  case,  unless  and  until  the  fact 
<rf  recovery  had  been  ascertained  and  de- 
clared in  a  formal  way,  as  by  the  certificate 
of  a  medical  referee  or  the  decree  of  an 
arbiter. 

I  think  that  that  view — and  also  the 
Sheriff-Substitute's  finding  in  regard  to  the 
date  to  which  the  payments  must  be  con- 
tinued—would  have  been  justified  by  cer- 
tain decisions  of  the  Court,  to  which  I  shall 
refer  presently,  if  the  agreement  had  been 
registered,  and  had  thus  been  equivalent  to 
a  judicial  decree.  In  my  judgment,  how- 
ever, the  agreement  not  having  been  regis- 
tered, the  Sheriff-Substitute  had  no  power 
to  order  compensation  to  be  paid  after  the 


date  when  the  respondent  in  fact  ceased  to 
be  incapacitated  for  work. 

QuesfioDs  of  compensation  under  the  Act 
may  be  settled  either  by  agreement  or  by 
arbitration.  Section  1  (3)  of  the  Act  makes 
that  clear,  and  therefore,  where  there  is 
an  agreement,  arbitration  is  excluded  as 
regards  all  matters  which  are  settled  by  the 
agreement.  It  is  clear,  however,  that 
where,  as  here,  the  ajBn:«ement  is  to  pay 
compensation  during  mcapacity,  the  ques- 
tion whether  the  obligation  to  pay  has 
come  to  an  end  by  reason  of  the  condition 
of  incapacity  having  terminated,  is  a  ques- 
tion of  fact  outside  m.  the  agreement,  which 
must  be  determined  in  some  way  apart 
from  the  agreement.  The  method  which 
the  respondent  took  to  have  that  question 
settled  was  to  institute  an  atrbitration 
under  section  1  (3)  of  the  Act. 

It  was  argued  that  that  was  not  a  com' 
petent  method  to  adopt,  and  I  do  not  think 
that  it  was,  if  the  respondent's  object  was 
to  enforce  the  agreement.  If  that  was  his 
object,  he  ought  to  have  recorded  the  agree- 
ment and  proceeded  upon  the  decree  im- 
plied in  rp^stration«  The  appellants,  how 
ever,  having  ceased  to  ma!ke  payments 
under  the  agreement,  and  the  parties  hav- 
ing failed  to  come  to  a  new  agreement,  I  am 
not  prepared  to  say  that  the  respondent 
was  not  entitled  to  institute  proceedings 
under  section  1  (3)  on  the  g^und  that  E« 
was  a  workman  who  was  entitled  to  com- 
pensation, and  who  had  no  subsisting 
axreem&at  with  his  employers.  But  u. 
that  was  the  nature  of  tne  application,  it 
seems  to  me  that  it  failed  unoa  the  merits^ 
because  the  fact,  as  found  oy  the  Sheriff- 
Substitute,  was  that  the  respondent  was 
not,  and  never  had  been,  during  any  part  of 
the  period  covered  by  the  application,  en- 
titlea  to  compensation,  because  during  the 
whole  period  the  statutory  requisite  of 
incapacity  for  work  had  been  awantins. 

It  was  argued,  however,  that  when  liability 
has  been  admitted  and  weekly  payments 
made,  whether  under  axi  agreement  or 
under  a  decree-arbitral,  the  employer  is 
not  entitled  to  stop  or  diminish  the  pay- 
ments on  the  ground  that  the  workman's 
incapacity  has  wholly  or  partially  ceased, 
until  the  fact  that  the  incapacity  has  ceased 
is  ascertained  or  declared  by  a  decree  in  an 
application  for  review  under  Schedule  I, 
section  12,  or  the  certificate  of  a  medical 
referee  under  Schedule  I,  section  11,  or  a 
settlement  of  the  question  by  agreement. 

In  support  of  ttubt  argument  the  respon- 
dent relied  upon  the  cases  of  Steel  v.  Oak- 
bank  Oil  Company,  6  F.  244,  and  Pwmpher- 
eton  Oil  Company  v.  Cavaney,  6  F.  963. 

In  Steel'a  case  the  circumstances  were 
these — ^There  had  been  an  a^^ement  which 
was  registered  under  the  Act,  fixing  the 
amount  of  compensation.  The  employers 
stopped  payment  of  compensation  on  14th 
Octooer  1901,  on  the  ground  that  the  inca- 
pacity of  the  workman  had  ceased,  or  par- 
tially ceased,  and  on  8th  April  1902  they 
lodged  an  application  under  Schedule  I, 
section  13,  in  which  they  sought  to  have 
the   compensation    ended   or   diminished 
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The  Sheriff-Substitute  found  that  on  14th 
October  1901  the  workman  had  to  a  large 
extent,  but  not  wholly,  recovered  from  the 
injury,  and  that  therefore  the  employers 
were  entitled  to  have  the  weekly  payments 
diminished.  He  also  held  that  tne  dimin- 
ished payments  should  only  come  into 
operation  from  the  date  (23rd  July  1902) 
when  he  finally  disposed  of  the  application. 

In  these  circumstances  the  questions  of 
law  submitted  to  the  Court  were  whether 
the  diminution  in  the  rate  of  compensation 
should  take  effect  from  I4th  October  1901, 
the  date  of  partial  recovery,  or  from  8th 
April  1902,  tne  date  of  the  application  to 
the  Sheriff,  or  fi-om  23rd  July  1902,  the 
date  of  the  Sheriff-Substitute's  judgment. 
The  Court  held  unanimously  that  the  dimi- 
nution did  not  take  effect  m>m  the  date  of 
partial  recovery,  and,  by  a  majority,  that 
the  Sberiff-Sumtitute  was  right  in  dimin- 
ishing the  payments  only  from  the  date  of 
his  final  interlocutor. 

The  main  ground  of  judgment  was  that 
the  agreement  having  been  recorded  was 
equivalent  to  a  decree,  and  that  that  decree 
must  remain  in  force  until  it  was  i-ecalled. 

Thus,  Xx>rd  Young  said  that  "the  pay- 
ment which  was  ordered  bjy  the  Court  must 
be  continued  at  least  until  the  application 
for  review  of  that  judgment,"  and  that 
"when  a  judgment  is  pronoimced  fixing 
the  amount  of  payment,  that  payment  must 
be  continued  so  long  as  the  judgment  sub- 
sists." In  like  manner  Lord  Adam  (who 
was  sitting  in  the  Second  Division)  said — 
"  Once  an  order  for  weekly  payment  has 
been  obtained  by  a  workman  under  the 
Act,  and  the  memorandum  of  agreement 
duly  recorded,  that  continues  in  force  until 
it  is  altered  by  some  other  order."  The  case 
of  the  Pumpheraton  Oil  Co,  v.  Cavaneu 
was  substantiaUjr  the  same  as  that  of  Steel, 
and  was  decided  in  the  same  way. 

In  both  these  cases  the  fact  that  the 
agreement  had  been  recorded  and  was  an 
equivalent  to  a  decree  was  an  essential 
element  in  the  judgment  which  was  pro- 
nounced, and  in  that  respect  these  cases 
differed  entirely  from  the  present  case,  in 
Which  there  was  no  decree,  express  or 
implied,  but  only  an  unrecorded  agree- 
ment. 

It  was  further  ar^ed,  however,  that  in 
those  cases  it  was  laid  down  that  in  no  cir- 
cumstances did  the  Act  allow  an  employer 
to  stop  weekljy  payments  which  he  had  been 
making,  at  his  own  hand,  but  that  he  must 
obtain  authority  to  stop  them  in  one  or 
other  of  the  ways  provided  by  the  Act. 
There  are,  no  doubt,  dicta  to  that  effect, 
both  in  the  case  of  Steel  and  in  that  of  the 
Pumpheraton  Oil  Co.  These  dicta,  how- 
ever, must,  I  think,  be  read  as  being  applic- 
able to  the  circumstances  of  the  cases  with 
which  the  Court  was  dealing,  and  cannot 
be  regarded  as  extending  to  entirely  differ- 
ent circumstances  which  the  learned  Judges 
had  no  occasion  to  consider. 

I  can  find  nothing  in  the  Act  which,  when 
there  is  only  an  unrecorded  agreement  to 
pay  compensation  during  incapacity,  com- 
peLs  the  employer  to  continue  payment 
after  the  incapacity  has  in  fact  ceased.    The 


Act  recognises  agreements  for  payment  of 
compensation,  and  it  nowhere  provides  that 
such  agreements  shall,  as  regards  the  rights 
and  liabilities  of  parties,  be  in  a  different 
position  from  any  other  agreement.  Now, 
the  fact  in  this  case  is  that  the  appellants 
have  fully  implemented  their  agreement 
with  the  respondent,  because  they  have 
paid  compensation  to  him  during  the  whole 
period  of  his  incapacity,  and,  in  my  judg- 
ment, they  cannot  be  compelled  to  do  any- 
thing more. 

I  am  therefore  of  opinion  that  the  flist 
question  of  law  should  be  answered  in  the 
negative.  In  regard  to  the  second  question 
the  appellants  did  not  maintain  in  this 
Court,  as  they  did  before  the  Sheriff-Substi- 
tute, that  the  application  was  incompetent 
in  respect  that  it  was  not  brought  within 
six  months  of  the  accident.  I  therefore 
think  that  that  question  also  should  be 
answered  in  the  negative. 

The  Lord  Justice-Clbbk  was  absent. 

The  Court  answered  the  first  question  of 
law  in  the  negative. 

Counsel  for  Appellants— The  Dean  of 
Faculty  (Campbell,  K.C.)— Speiis.  Agents 
-J.  &  J.  Boss,  W.S. 

Counsel  for  Bespondent— Younger,  E.C. 
— Munro.  Agents— St  Clair  Swanson  & 
Manson,  W.S. 


Saturday,  December  23. 

WHOLE    COURT. 

[Lord  Pearson,  Ordinary. 

WRIGHT  V.  BELL. 

Juriadiction — Justices  of  the  Peace  for 
County  of  Midlothian  —  Jurisdictwn 
teithin  County  of  City  of  Edinburgh— 
Edinburgh  Extension  Act  1806  (60  and 
60  Vict.  cap.  cdii). 

Held  (by  the  Whole  Court  unani- 
mously) that  the  Justices  of  the  Peace 
for  the  County  of  Midlothian  have 
jurisdiction  in  small  debt  actions  within 
the  area  of  the  existing  City^  or  Burgh 
of  Edinburgh  as  defined  prior  to  the 
passing  of   the   Edinburgh  Extension 

Act  ifSa. 

^u«s<ion— whether  their  previously 
existing   jurisdiction  has  been   deter- 
mined by  force  of  that  statute  within 
the  districts  annexed  to  the  City  by 
that  Act. 
On  2nd  January  190S  an  action  was  raised 
in  the  Justice  of   the  Peace  Small  Debt 
Court  of  the  Shire  of  Edinburgh,  at  the 
instance  of  Mrs  Isa  Bell,  residing  at  90 
Earl  Grey  Street,  Eidinbnrgh,  against  Adam 
Wright,    for   payment   of  £1,   2s.  6d.   as 
the  rent  of  a  house  at  6  West  Adam  Street, 
near  the  Pleasance.     At  the  date  when 
the  summons  was  served  Wright  had  left 
West  Adam  Street  and  was  re8iding[  at 
17  Tron  Square,  a  house  within  the  ancient 
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Toyidty  of  the  burgh  of  Eldinburgh,  where 
tiie  summons  was  duly  served  upon  him. 
The  case  was  heard  on  9th  February  before 
two  Justices  of  the  Peace,  Messrs  Mouat 
and  Hutchison,  who  were  Justices  of  the 
County  of  Midlothian  but  not  Justices  of 
the  County  of  the  City  of  EJdinburgh.  The 
defender  appeared  and  pleaded  that  the 
Coort,  as  Justices  of  the  Peace  for  the 
County  of  Midlothian,  had  no  jurisdiction 
to  try  and  decide  the  matter  in  dispute 
between  him  and  the  pursuer;  that  he 
resided  within  the  County  of  the  City  of 
Edinburgh  and  had  no  domicile  within  the 
Coonty  of  Midlothian ;  that  the  County  of 
the  City  of  Edinburgh  was  a  distinct  and 
septurate  county  from  the  County  of  Mid- 
lothian ;  and  that  the  Justices  on  the  bench 
had  no  jurisdiction  to  try  any  civil  action 
against  pei-sons  domiciled  in  the  County  of 
the  City  of  Eklinburgh.  The  Court  repelled 
this  plea,  and  gave  decree  for  the  sum  con- 
cluded for. 

Wright  thereupon  brought  the  present 
action  against  Mrs  Bell  for  suspension 
of  the  decree  in  question.  The  Justices 
for  the  County  who  pronounced  the 
decree,  and  the  Clerk  and  Depute-Clerk 
of  the  Peace  for  the  County,  were  also 
called  for  their  interest  bat  did  not  com- 
pear. The  suspender  pleaded  —  "(1)  Sus- 
pension should  be  granted  aimplidier  in 
respect  that  the  re»pondents  Alexander 
Mouat  and  Thomas  Hutchison  as  Justices 
of  the  Peace  for  the  Shire  of  Edinburgh 
had  no  jurisdiction  over  the  complainer, 
and  were  not  entitled  to  consider  the  small 
debt  summons  against  him  and  give  decree 
Uiereon .  (2)  The  threatened  poindi  ng  should 
be  suspended  in  respect  that  the  decree 
on  which  it  proceeds  was  pronounced  by 
the  respondents  Alexander  Mouat  and 
Thomas  Hutchison,  who  had  no  jurisdic- 
tion to  give  decree  against  the  complainer. 
(3)  Suspension  should  be  granted  in  respect 
that  (a)  the  Justices  of  the  Peace  of  the 
Shire  of  Edinburgh  have  not  and  never 
had  jurisdiction  within  the  City ;  and 
[h]  any  right  ever  claimed  by  tnem  to 
exercise  jurisdiction  within  the  City  is 
excluded  (1)  by  the  decision  of  Lord  Advo- 
cate Dalrymple,  and  (2)  by  the  City  Exten- 
rion  Acta. 

Defences  were  lodged  by  Mrs  Hell,  who 
pleaded — "  (4)  The  Baid  decree  having  been 
monounced  by  a  Court  of  competent  juris- 
diction, suspension  ou^t  to  be  refused. 
(5j  The  Justices  of  the  Peace  of  the  Shire 
of  Edinburgh  having;  from  time  immemorial 
enjoyed  and  exercised  jurisdiction  within 
and  without  the  Burgh  or  City  or  County 
of  the  City  of  Edinburgh  in  small  debt 
causes,  the  note  of  suspension  should  be 
refused." 

The  following  minute  of  admissions  was 
lodged  for  the  suspender: — "Q)  that  prior 
to  1787  the  Justices  of  the  Peace  of  the 
County  of  Midlothian  had  jurisdiction  over 
all  parte  of  the  present  County  of  the  City 
excepting  the  ancient  royalty;  (2)  that 
prior  to  1866  the  Justices  of  the  Peace  of 
the  County  of  Midlothian  had  jurisdiction 
oyer  all  parte  of  the  present  County  of  the 
City  excepting  the   ancient  royalty  and 


the  extended  royalty,  but  that  that  juris- 
diction, so  far  as  exercised  within  the 
limits  of  the  1848  Act  (exclusive  of  the 
ancient  and  extended  royalty)  was  cumu- 
lative with  that  of  the  Justices  of  the 
Peace  of  the  City  appointed  under  the  1848 
Act;  (3)  that  prior  to  170D  the  Justices  of 
the  Peace  of  the  Coimty  of  Midlothian 
attempted  to  exercise  jurisdiction  within 
the  ancient  royalty ;  (4)  that  after  170D  the 
Justices  of  the  Peace  of  the  County  of  Mid- 
lothian may  have  exercised  jurisdiction 
within  the  ancient  royalty,  ana  after  1767 
within  the  ancient  royalty  and  extended 
royalty,  and  after  1866  within  the  ancient 
royalty,  extended  royalty,  and  limito  of 
the  18l8  Act,  but  such  exercise  of  jurisdic- 
tion if  it  took  place  was  unknown  to  the 
Justices  of  the  Peace  of  the  County  of  the 
City ;  (5)  that  the  Sheriff  of  Midlothian  has 
(o)  under  various  Acto  conferring,  the  juris- 
diction upon  him  exercised  civil  jurisdiction 
within  tne  ancient  royalty  and  extended 
royalty  as  well  as  within  the  parte  of  the 
existing  County  of  the  City  outeide  the 
ancient  and  extended  royalty  for  more 
than  40  years ;  (b)  has  exercised  jurisdic- 
tion in  civil  cases  at  common  law  within 
the  whole  County  of  the  City  for  many 
years ;  and  (c)  has  exercised  criminal  juris- 
diction over  all  parte  of  the  existing  County 
of  the  City,  excepting  the  ancient  royalty 
and  extended  royalty,  beyond  the  memory 
of  man,  and  has  exerciseid  jurisdiction  for 
many  years  in  criminal  matters  not  tried 
summarily  within  the  ancient  and  extended 
royalty." 

After  a  debate  in  the  Procedure  Boll  the 
Lord  Ordinary  (Peabbon),  on  SSth  April 
1004,  refused  the  note. 

Opinion.  —  [After  narrating  the  facta 
above  stated] — "  It  is  convenient  to  ascer- 
tain first  how  the  matter  stands  upon  the 
existing  Commissions  of  the  Peace;  for, 
after  all,  it  reste  prima  facie  with  the 
Crown  in  issuing  a  Commission  of,  the 
Peace,  to  assign  tne  limite  within  which  it 
shall  be  operative. 

"The  subsistingCommission  for  the  shire 
was  issued  in  1S78.  It  bears — 'BInow  ye 
that  we  have  assigned  you  jointly  and 
severally,  and  every  one  of  you,  our  Jus- 
tices, to  keep  our  peace  in  the  County  of 
Edinburgh,  and  to  keep  and  cause  to  be 
kept  all  the  ordinances  and  statutes  for 
the  good  of  our  peace,  and  for  the  preser- 
vation of  the  same,  and  for  the  quiet  rule 
and  government  of  our  people,  made  in  all 
and  sing^ar  their  articles  in  our  said 
county  (as  well  within  liberties  as  without) 
according  to  the  force,  form,  and  effect  of 
the  same.' 

"The  City  Commission  was  issued  in 
1884.  The  limite  are  thus  expressed — "To 
keep  our  peace  in  the  County  of  the  City  of 
Edinburgh  and  limite  of  the  'Edinburgh 
Police  Act  1848,'  and  also  of  the  burgh  of 
Edinburgh,  as  defined  by  the  'Edinburgh 
Municipal  and  Police  Extension  Act  1882'  ; 
and  the  Justices  are  '  to  keep  and  cause  to 
be  kept  all  the  ordinances  and  statutes  .  .  . 
in  our  said  county  (as  well  within  liberties 
as  without),  and  within  the  Umite  afore- 
said.' 
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"  Upon  these  two  documents  I  observed, 
in  the  first  place,  that  in  1878,  when  the 
Commission  for  the  shire  was  issued,  the 
City  had  not  been  designated  or  recognised 
in  any  Commiseion  as  '  The  County  of  the 
City.'  It  may  have  had  some  of  the  attri- 
butes of  a  county.  The  Lord  Provost  had 
held  the  office  of  Sheriff  for  a  very  long 
period,  and  had  been  designed  in  one  or 
two  local  Acts  as  Sheriff-Principal  within 
the  County  of  the  City.  He  had  held  com- 
mission as  Lord  Lieutenant  'within  the 
said  town  of  Edinburgh'  since  1794;  and 
prior  to  the  first  Special  Commission  of  ttie 
Peace  for  the  City  (which  was  issued  in 
1823)  the  Provost  and  Magistrates  had 
acted  as  Justices  under  old  grants  from  the 
Crown.  But  I  understand  parties  to  be 
agi-eed  that  Edinburgh  was  not  designed 
'The  County  of  the  City'  in  any  Commis- 
sion of  the  Peace  until  1884;  and  that  its 
status  as  the  County  of  a  City  was  never 
formally  and  explicitly  afflrmeid  by  Parlia- 
ment until  1896,  as  after  mentioned.  This 
being  so,  the  subsisting  Commission  for 
the  snire  granted  in  1878  must  be  construed 
in  the  light  of  the  facts  existing  at  its 
date,  and,  when  so  regarded,  it  is  a  Com- 
mission for  a  county  having  burghs  within 
its  bounds,  one  of  which  had  a  Special 
Commission  of  the  Peace  for  its  own  limits 
and  liberties,  but  none  of  which  was  a 
county  in  itself.  Where  that  is  the  posi- 
tion the  County  Commission  of  the  Peace 
is  held  to  extend  over  the  whole  county, 
including  all  the  burghs  therein,  even  where 
a  burgh  has  a  Special  Commission  of  the 
Peace  within  its  own  bounds.  Indeed,  that 
is  just  the  meaning  and  intention  of  the 
clause  in  a  County  Commission,  'as  well 
within  liberties  as  without.'  The  situation 
is  quite  a  familiar  one,  and  results  in  a 
cumulative  jurisdiction,  unless  there  is  an 
express  clause  of  exclusion.  Erskine  (i.  4, 
21)  in  dealing  with  the  jurisdiction  of 
magistrates  of  royal  burghs,  shews,  first, 
that  where  a  sheriffship  has  been  granted 
to  a  burgh,  the  jurisdiction  is  only  cumula- 
tive with,  and  not  exclusive  of,  that  of  the 
county  sheriff.  He  then  deals  with  magis- 
trates as  justices  thus  —  '  The  magistrates 
of  some  biu-gfas  are,  by  their  charter,  con- 
stituted justices  of  the  peace  within  the 
bounds  or  their  erection,  in  which  case  they 
have  also  a  cumulative  jurisdiction  with 
the  county  justices.' 

"  Nor,  in  my  opinion,  would  this  state  of 
things,  if  It  existed  in  1878,  when  the  sub- 
sisting County  Commission  was  granted, 
be  altered  adversely  to  the  County  Justices 
by  the  subsequent  recognition  of  the  City 
as  a  county  within  itself,  or  by  the  issue  of 
a  later  Commission  of  the  Peace  for  the 
County  of  the  City,  unless  these  acts  were 
accompanied  with  an  express  restriction  of 
the  scope  of  the  County  Commission. 

"  But  it  is  said  that  the  creation  of  Edin- 
burgh as  a  County  of  a  City,  so  far  from 
being  of  that  recent  date,  was  a  thing 
whicn  happened  centuries  ago,  that  it  has 
ever  since  been  a  'county  within  itself,' 
and  that  the  Commission  of  the  Peace  for 
Mid-Lothian  must  be  construed  in  the  light 
of  that  fact,  according  to  a  rule  which  has 


been  developed  in  English  practice,  where 
county  boroughs  are  more  familiar  tlian 
in  Scotland.  It  is  contended  that  the  rule 
I  have  stated  above  as  to  the  County  Com- 
mission being  held,  'prvma  fojcie,  to  extend 
over  all  burghs  within  the  county,  even 
where  they  have  a  Special  Commission  of 
the  Peace,  suffers  an  exception  in  the  case 
of  a  burgh  which  is  a  county  of  itself.  In 
that  case,  it  is  said  the  presumption  is  re- 
versed, and  the  county  justices  are  pre- 
sumed to  be  excluded  unless  there  is  a  'con- 
current' clause.  It  will  be  observed— (1) 
that  upon  this  statement  of  the  rule  the 
possession  by  a  burgh  of  a  separate  or 
Special  Commission  of  the  Peace  is  not,  per 
ae,  enough  to  make  it  a  county  of  itself; 
and  (2)  that  it  is  only  a  presumption,  to  be 
used  as  a  guide  to  the  meaning  and  e^ct 
which  the  Grown  intended  its  Commission 
to  have,  in  the  absence  of  other  circom- 
stances  determining  its  construction. 

"On  this  part  of  the  case  both  parties 
appeal  to  facts,  remote  enough  to  be  called 
historical,  as  concluding  the  matter  in  their 
favour — the  suspender  founding  on  a  series 
of  grants  to  the  burgh  as  conferring  ex- 
clusive privileges,  and  the  respondent  1^ 
pealing  to  usage  in  support  of  tne  claim  for 
concurrent  jurisdiction.  Neither  party  re- 
nounces probation,  but  neither  moves  for  a 
proof ;  and  both  concur  in  asking  a  judg- 
ment upon  the  documents,  with  the  admis- 
sions contained  in  the  two  minutes  lodged. 

"  I  consider  first  the  suspender's  position, 
which  is,  that  the  history  of  the  relations 
of  the  Crown  and  Parliament  to  burgh  and 
county,  as  set  forth  in  the  print  of  docu- 
ments, ^vith  the  relative  stetutes,  shews 
conclusively  that  the  county  was  excluded 
from  the  rights  and  jurisdictions  conferred 
on  the  burgh,  and  has  no  concurrent  juris- 
diction in  these  matters.  The  substance  of 
the  argument  is,  that  the  burgh  of  Edin- 
burgh has  for  centuries  been  a  county  in 
itself,  having  within  itself  a  sheriffdom  and 
afterwards  lustices,  and  still  later  a  lien- 
tenancy,  and  that  the  grants  are  from  the 
first  in  such  terms  as  to  confer  exclusive 
rights. 

"The  result  of  a  careful  consideration  of 
these  documents  and  of  the  argument  sub- 
mitted upon  them  is  that,  in  my  opinion, 
the  suspender  has  entirely  ftuled  to  make 
good  his  contention  on  this  head.  Of 
course,  a  grant  of  the  lieutenancjr  (a  thing 
of  comparatively  recent  date  within  the 
city)  stands  by  itself  as  being  fundament- 
ally a  militaiy  offtce,  and  therefore  not 
admitting  of  a  severance  of  the  command. 
But,  subject  to  one  rather  signiflcaot  ex- 
ception, to  which  I  will  advert  presentiy,  I 
hold  that  all  the  documents  founded  on  are 
quite  consistent  with  the  idea  that  the 
burgh,  while  obtaining  added  powers  and 
privileges  within  its  bounds,  remained  part 
of  the  county  to  such  extent  and  effect  as 
to  preclude  its  being  regarded  as  a  separate 
county.  The  earliest  and  most  significant 
of  all,  the  grant  of  sheriffdom,  which  was 
conferred  by  James  III  in  1482,  is  not  so 
expressed  as  excluding  the  Sheriff  of  the 
county;  and  certainly  it  has  not  been  so 
interpreted,  for  the  position  of  the  trto 
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Sheriffs  down  to  the  present  day  furnishes 
a  typical  instance  of  concurrent  jurisdic- 
tioo. 

"The  next  class  of  documents  consists  of 
Ciommissions  of  Justiciary  in  15Q0  and  1689, 
coDstituting  the  Provost,  or  Provost  and 
Bailies  of  the  hurgh,  'our  Justices  in  that 
put.'  But  they  do  not  appear  to  me  to  ad- 
vance the  matter.  I  think  the^  must  be  re- 
sarded  simply  as  giving  additional  powers 
for  suppressing  crime,  and  certainly  not  as 
substituting  the  Provost  and  Magistrates  in 
any  way  whatever  in  place  of  the  existing 
criminal  authorities. 

"Then  follow  the  documents  relating  to 
the  appointment  of  justices  of  the  .peace, 
properly  so  called.  The  Act  1809,  c.  7,  pro- 
vided for  yearly  Commissions  of  the  Peace 
in  every  shire,  whereby  the  ordinary  mag^- 
trates  and  officers  within  the  shires  may  be 
the  better  assisted.  And  by  charter  of  the 
same  year  King  James  VI  appointed  the 
Provost,  Bailies,  Treasurer,  and  Dean  of 
Onild  of  the  burgh  to  have  '  full  power  and 
jurisdiction  of  conservators,  justiciars,  and 
commissioners  of  our  peace,  and  this  was 
confirmed  in  1612,  and  again  in  1636.  But 
again,  in  none  of  these  do  I  find  anything 
to  suggest  exclusive  jurisdiction,  or  any 
abridgment  of  the  powers  and  rights  of 
the  county  officials,  except  to  the  extent  to 
frhich  they  would  necessarily  be  abridged 
by  the  creation  of  concurrent  jurisdictions. 

"The  exceptional  document  to  which  I 
have  referrea  is  styled,  '  An  Epitome  of  a 
Sip^nature  of  Conflrmation  suoscribed  by 
King  William,  dated  8th  June  1898,'  as  con- 
tained in  the  burgh  records.  This  was 
evidently  intended  as  the  warrant  for  a 
charter  of  novodamus  of  the  grant  of  sheriiT- 
dom  and  crownership  to  the  Provost  and 
Bailies  of  Eldinburgh  within  the  Ixninds  of 
the  burgh,  and  it  bears  the  significant 
words,  'and  that  exclusive  and  privative  of 
ttie  Sheriff  of  Mid-Lothian  or  his  deputes, 
or  any  other  point  of  sheriffship  within  the 
bounds  of  the  said  burgh  and  liberties 
thereof  that  have  been  or  can  be  pretended 
by  them  or  any  others.'  The  sigfnatui-e  also 
contains  *  a  dispensation  and  separation  of 
the  sheriffship  from  the  jurisdiction  of 
Mid-Ix>tJiian  in  all  time  coming,  in  manner 
and  in  the  case  respective  above  specified ' ; 
and  the  reddendo  is  expressed  to  be  'the 
administration  of  justice  in  the  foresaid 
offices  of  sheriffship  and  crownery,  and 
keeping  and  preserving  of  the  Justice  of 
Peace  Court  within  the  said  burgh  used 
and  wont.'  His  Majesty  promises  further 
to  ratify  and  approve  the  charter  and  new 
Krant  at  the  next  session  of  Parliament. 
Now,  in  the  first  place,  the  '  exclusive  and 
privative'  clause  in  this  epitomised  signa- 
tnre  bears  to  apply  only  to  the  offices  of 
Sheriff  and  Gro^vner,  and  does  not  apply  to 
the  office  of  Justice  of  the  Peace.  Then  as 
to  the  Sheriff  of  Mid-Lothian,  it  appears  to 
have  been  a  ImUum  fuVmen,  for  there  is  no 
trace,  so  far  as  I  have  heard,  of  any  such 
abridgment  of  his  functions.  And  the 
ezplaoation  of  it  all,  I  suppose,  is  that  a 
signature  is  not  a  charter,  and  a  charter  is 
not  a  parliamentary  ratification ;  that  the 
propoeed  changes  were  stopped  in  time,  and 


that  the  Signature  must  either  be  disre- 
garded or  be  regarded  as  an  attempt  which 
failed. 

"Accordingly,  when  in  1707  one  of  the 
Acts  passed  at  the  Union  (1707,  cap.  6)  en- 
acted that  justices  of  peace  should  be 
appointed  in  every  shire,  and  also  in  such 
cities,  burghs,  Sui.,  as  Her  Majesty  should 
think  fit,  the  position  of  Edinburgh  and 
other  royal  burg^hs  'having  the  right  of 
being  justices  within  their  bounds'  was 
saved  to  them ;  but  no  attempt  was  made 
to  repeat  the  important  declaration  con- 
tainea  in  the  Signature  of  1608,  or  to  make 
it  applicable  to  the  Justices  of  Edinburgh. 

"In  1709  appears  a  document  of  consider- 
able interest,  namely,  a  reasoned  opinion 
by  Sir  David  Dalrymnle,  Lord  Advocate, 
upon  certain  disputes  between  the  Justices 
or  the  City  of  Edinburgh  and  the  Justices 
of  Mid-Lothian.  The  disputes  had  been 
laid  before  the  Government,  and  by  order 
of  the  Queen  the  matter  had  been  trans- 
mitted to  the  Lord  Advocate  for  his  opinion. 
The  opinion  is  clear  and  emphatic,  'that 
the  City  of  Edinburgh  hath  always  been 
reckoned  as  a  shire  or  county  nithin  it- 
self, distinct  from  the  shire  of  Mid-Lothian, 
called  the  shire  of  Ekiinburg[h ;  and  these 
two  are  in  effect  as  distinct  in  all  respects 
as  any  other  two  shires  in  the  kingaom.' 
Further,  the  two  jurisdictions  of  the 
Justices  of  the  City  and  of  the  shire  'are 
distinct  both  in  their  constitution  and 
nomination,  and  in  the  bounds  of  their 
jurisdictions ' ;  and  '  they  have  no  concur- 
ence,  nor  is  there  any  ground  for  a  cumu- 
lative jurisdiction.'  One  would  have  liked 
to  know  more  of  the  occasion  of  the  dis- 
pute, and  of  the  Magistrates'  '  proposals ' 
which  are  referred  to  in  their  minute  of  6th 
April  1709.  For  although  the  opinion 
speaks  of  'jurisdictions,'  the  minutes  of  the 
'Town  Council  of  2nd  March  and  6th  April 
1700,  which  are  in  the  print,  show  (as  I  read 
them)  that  the  occasion  of  dispute  was  so 
purely  administrative  a  matter  as  the 
impressing  of  recruits  from  among  the 
citizens  by  the  county  constables.  It  is 
evident  that  the  burgh  and  the  county 
were  vying  with  one  another  as  to  the 
number  of  recruits  they  could  send  in,  I 
suppose,  for  service  in  Marlborough's  cam- 
paigns, and  that  in  the  course  of  this 
rivalry  the  Ma^strates  as  the  Justices  for 
theCitycomplained  of 'encroachments  made 
upon  their  jurisdiction  by  the  Justices  of  the 
sheriffdom,'  and  of  '  disorderly  deeds  done 
by  such  as  call  themselves  their  constables.' 
I  can  well  understand  that  there  could  be 
no  'cumulative  jurisdiction'  of  that  nature, 
particularly  if  it  led  to  disorderly  deeds  by 
the  constables  in  the  course  of  tne  impress- 
ment. Still  the  opinion  stands  clear  and 
proceeds  on  general  grounds.  All  that  can 
be  said  is — (1)  that  its  grounds  do  not  seem 
very  convincing,  particularly  the  observa- 
tion that  it  follows  from  the  Magistrates 
having  been  appointed  perpetual  Sheriffs 
within  the  City,  for  that  is  an  instance  of 
cumulative  jurisdiction ;  (2)  that,  so  far  as 
I  know,  the  opinion  stands  absolutely 
alone ;  and  (3)  that  it  has  never  been  acted 
on,    so   far   as    appears.     In  Huteheson's 


Digitized  by  Vj OOQ IC 


140 


The  Scottish  Law  Repot  ter.— Vol.  XLIIl. 


rWiigbtv.  BcD, 


Justice  of  Peace  (3rd  ed.  i,  67)  this  matter  is 
referred  to  in  a  note,  in  which  he  refers  to 
the  Justice  of  Peace  records  as  showing 
that  the  point  was  very  warmly  disputed, 
and  that  the  Magistrates  went  the  length 
not  only  of  disowning  the  sederunts  of  the 
Justices,  but  even  of  preventing  the  execu- 
tion of  their  sentences  within  the  City. 
Speaking  of  Sir  David  Dalrymple's  opinion, 
he  adds  — '  This  opinion  appears  not  to 
have  been  regarded  in  practice.  The 
County  Justices  have  continued  to  exer- 
cise a  concurrent  jurisdiction  within  the 
liberties.  This  dispute  died  away,  and  does 
not  seem  to  have  ever  existed  in  the  case  of 
any  other  bur^h.  Indeed,  the  opinion 
seems  not  easily  reconcileable  to  the 
immemorial  jurisdiction  of  the  Sheriff  of 
the  County  within  the  City.  A  city  being  a 
county  within  itself  would  exclude  tne 
jurisdiction  of  that  Judge  Ordinary  as 
much  as  of  the  Justices  of  the  Peace.'  It 
may  not  be  out  of  place  to  (^uote  an  ex- 
pression of  opinion  (though  it  be  ohvter 
dictum)  by  the  Lord  Justice-Clerk  in  the 
case  of  Harvey  v.  Forrest  (1841,  4  D.  page 
106)  to  which  I  was  refeired.  The  case 
had  to  do  with  the  validity  of  the  acts 
of  a  clerk,  who,  not  being  clerk  of  the 
peace,  had  acted  in  that  capacity  in  the 
Leith  Justices'  Small- Debt  Court,  After' 
saying  that  the  case  would  not,  in  his 
opinion,  be  rendered  at  all  different  by 
the  supposition  that  Edinburgh  and  its 
liberties  could  be  regarded  in  law  as  a 
separate  county,  he  adds—'  I  do  not  believe 
that  either  by  the  Legislature  or  by  the 
Crown  has  Edinburgh  been  recognised  as  a 
separate  county  in  the  sense  in  which  cities 
are  separate  and  distinct  counties  in  Eng- 
land from  the  general  districts  called  coun- 
ties in  which  such  towns  are  apparently 
situated.  Neither  do  I  imagine  that  the 
Crown  could  make  Edinburgh  for  any  pur- 
pose a  separate  county,  although  it  may  be 
and  is  quite  competent  to  appoint  justices 
of  the  peace  to  act  for  any  portion  of  a 
county,  and  therefore  for  the  town  of  Edin- 
burgh.' 
"Hitherto  we  have  had  to  do  with  the 
•  ancient  royalty  of  the  burgh.  I  now  con- 
sider briefly  the  later  legislation,  beginning 
with  1767,  introducing  extensions  of  the 
City  boundariesfor  various  purposes,  mostly 
to  the  northwards,  and  beginning  with 
lands  in  that  quarter  belonging  to  the  Cor- 
poration, The  view  taken  of  these  later 
Acts,  as  importing  a  complete  transference 
of  rights  and  jurisdictions  from  the  County 
to  the  City  in  the  extended  area,  or  as  im- 
porting merely  the  admission  of  the  burgh 
authorities  to  a  concurrent  jurisdiction, 
largely  depends  on  the  view  adopted  as  to 
the  ancient  royalty.  If  I  am  right  in  the 
view  I  have  expressed  as  to  that,  then  I 
think  the  later  legislation  must  be  regarded 
not  as  ousting  the  county  authorities  from 
the  annexed  districts,  but  merely  as  restrict- 
ing their  previously  exclusive  jurisdiction 
to  a  concurrent  one.  I  have  carefully  con- 
sidered the  statutes  referred  to,  and  m  my 
opinion  their  language  is  quite  capable  of 
such  an  interpretation,  which  I  regard  as 
the  true  one.    Take  for  an  example  the  first 


Extension  Act,  passed  in  1767,  7  Oeo.  Ill, 
cap.  27.  It  expressly  provides  that  it  shall 
be  competent  tor  the  Sheriff  and  the  Jus- 
tices ot  Midlothian  to  exercise  the  same 
powers  and  jurisdictions  within  the  lands 
annexed  '  as  are  competent  to  them  within 
the  present  royalty.'  I  note  in  passing  that 
this  seems  a  curious  mode  of  expression  to 
use  as  regards  the  Justices  of  the  County, 
if  (as  the  suspender  contends)  they  had 
no  powers  or  jurisdictions  at  all  '  within 
the  present  royalty.'  But,  apart  from  that, 
I  hold  that  the  language  used  aptly  ex- 
presses what  I  take  to  be  the  fact  and  the 
intention,  that  these  Justices  had  concur- 
rent lurisdiction  within  the  old  royalty, 
and  that  they  were  to  have  the  same  within 
the  extended  area. 

"Then  followed  the  three  statutes  of 
1822,  1848,  and  1856.  The  first  of  these  in- 
troduced the  Police  Commissioners ;  tJie 
second  continued  them,  with  an  enlarged 
area;  and  the  third,  while  enlarging  the 
area  to  the  full  Parliamentary  limits  of 
1832,  abolished  the  Police  Commission,  and 
reinstated  the  Magistrates  and  Council  in 
police  administration.  These  police  areas 
were  somewhat  anomalous  creations,  and 
remained  really  county  territory  in  all 
respects  except  mere  policing.  And  it 
does  not  appear  to  me  that  much  light  can 
be  got  upon  the  question  now  raised  from 
the  provisions  of  these  statutes.  The  most 
important  change  brought  about  by  t^ese 
Acts  touching  the  present  dispute  was  the 
enlargement  of  the  body  of  City  Justices  by 
the  issuing  of  a  Commission  of  the  Peace 
for  the  City  in  1823  in  pursuance  of  the 
powers  conferred  by  the  1822  Act,  section 
136.  It  must  be  kept  in  mind  that  until 
then  the  Magistrates,  and  they  alone, 
were  the  City  Justices,  and  this  not  by 
Commission  in  usual  form  but  by  virtue 
of  the  old  grants.  But  section  136  aeclared 
it  should  be  lawful  for  His  Majesty  from 
time  to  time  'to  nominate  and  appoint 
Special  Justices  of  the  Peace  for  the  City 
01  Edinburgh  and  the  liberties  thereof.'  I 
have  a  strong  impression  that  the  phrase 
'  Special  Justices  of  the  Peace '  has  a  tech- 
nical meaning,  and  imports  a  Special  Com- 
mission for  a  pi-escribed  ai-ea  within  a 
county,  not  exclusive  of,  but  concurrent 
with,  the  justices  of  the  county  acting  within 
this  area.  Accordingly,  I  note  that  the 
Commission  issued  in  1^  in  express  pursu- 
ance of  this  statutory  power  uses  the  pecu- 
liar style  *  We  have  nominated  ana  ap- 
pointed you  .  ,  .  our  Special  Justices  .  .  . 
to  keep  our  peace  in  the  City  of  Edinburg^h 
and  lioerties  thereof.'  But  be  that  as  it 
may,  section  136  of  the  18^  Act  expressly 
saves  and  reserves  to  the  Justices  of  the 
County  all  and  every  jurisdiction  of  what- 
ever kind  or  nature  '  which  they  have  had 
or  are  any  ways  entitled  to  use  or  exercise, 
in  the  same  way  and  manner  as  if  this  Act 
had  never  been  passed.'  I  would  further 
refer  to  sections  261  and  282  of  the  Act  of 
1848,  and  sections  3  and  4  of  the  Act  of  1850^ 
as  showing  how  carefully  the  rights  of  the 
Justices  were  reserved. 

"  Of  the  later  statutes  I  need  say  but 
little.      I   do   not   think    they  affect  the 
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qaestion ;  but  it  is  right  I  should  notice 
Hie  points  which  were  made  upon  their 
provisions.  I  have  already  mentioned  that 
it  was  not  until  1896  that  the  status  of 
Edinburgh  as  a  Gounty  of  a  City  received 
formal  statutory  recognition.  The  Act  of 
that  year,  which  included  the  extension 
to  Fortobello,  bears  in  its  pi-eamble  that 
the  City  of  Edinburgh  is  a  county  of  itself 
and  has  a  separate  Court  of  Quarter  Ses- 
sions and  a  Commission  of  the  Peace ' ; 
and  section  6  of  the  Act  deflnes  the  area 
of  the  County  of  the  City,  but  leaves  the 
powers  and  jiu-isdiction  of  the  Sheriffship 
and  Justices  of  the  Peace  precisely  where 
they  were  before,  except  that  the  area  is 
extended.  Section  7  disjoins  the  annexed 
districts  from  the  county  of  Midlothian, 
but  only  for  the  purposes  of  the  Act. 
Section  31  contains  a  general  repeal  of  all 
laws,  statutes,  jurisdictions,  powers,  privi- 
leges, and  usages  '  in  so  far  as  inconsistent 
or  at  variance  with  the  provisions  of  this 
Act.'  But*  this  seems  to  me  quite  con- 
sistent with  leaving  concurrent  jurisdic- 
tions as  they  were,  and  extending  them, 
as  such,  so  far  as  the  limits  of  the  Act 
extended.  There  is  one  set  of  clauses 
common  to  the  more  recent  Extension 
Acts,  upon  which  the  suspender  strongly 
fonnds,  namely,  those  which  enjoin  Uie 
Corporation  to  pay  compensation  to  the 
Clenc  of  the  Peace  and  the  Procurator- 
Fiscal  of  the  County  Justices  in  respect 
of  anv  loss  they  may  sustain  by  diminution 
of  salary  or  emoluments  consequent  upon 
the  extension  of  the  boundaries  (1806,  sec- 
tion m ;  1900,  section  31 ;  1001,  section  46). 
I  can  only  say  that  such  a  provision 
appears  to  me  as  appropriate  where  an  ex-' 
elusive  jurisdiction  is  reduced  to  a  con- 
current one,  as  it  is  where  the  exclusive 
jnrisdiction  is  altog^ether  abolished,  though 
of  course  the  scale  of  compensation  would 
be  different. 

"I%esig7iificant  thing  about  all  this  mass 
of  legislation  is  that  there  is  not  a  single 
clear  and  unambiguous  enactment  declar- 
ing or  creating  a  privative  jnrisdiction  in 
the  City  Justices.  It  is  all  left  upon  clauses 
of  reservation,  and  upon  dubious  and  by  no 
means  necessary  inferences  from  language, 
which  seems  to  me  at  least  equally  appro- 
nriate  to  a  case  of  concurrent  jurisdiction. 
In  this  respect  (as  was  pointed  out  at  the 
discussion)  the  course  adopted,  if  it  was 
reallj  meant  to  have  the  effect  contended 
for,  IS  in  strong  and  unfavourable  contrast 
to  'The  County  of  the  City  of  Glasgow  Act 
1888,'  where  the  whole  thing  is  done  in  a 
short  Special  Act  devoted  to  the  purpose, 
and  containing  an  express  clause  (section  4) 
catting  off  the  jurisdiction  of  the  county 
jnstiow  from  the  county  of  the  city,  while 
saving  the  jurisdiction  of  the  Sheriff  of 
Lanaikshire. 

"  In  t^e  view  I  take,  it  is  not  necessary 
for  the  respondent  to  prove  that  the  juris- 
diction which  is  claimed,  and  which  I  think 
exists,  has  been  exercised.  But,  of  course, 
the  construction  of  the  documents  which  I 
venture  to  think  the  correct  one  Ls  greatly 
strengthened  if  the  facts  are  so.  Now,  it  is 
Well  known  that  the  Justices  of  the  Peace 


exercised  a  customary  jurisdiction  in  respect 
of  small  debts  long  before  the  legislation  of 
1705  which  regumted  it  and  made  the 
amount  uniform,  namely  £40  Scots.  At 
thattimethe  Magistratesof  Edinburgh(who 
were  then  the  City  Justices)  were  in  use  to 
hold  what  was  then  known  as  the  Ten-merk 
Court  weekly,  and  this  was  expressly  taken 
in  to  the  scheme  of  the  Act  and  raised  to 
a  limit  of  £40  Scots  (£3,  6s.  8d.).  But  it  is 
noticeable  that  in  the  next  Small-Debt 
Statute  passed  in  1800  (30  and  40  Geo.  Ill, 
c.  46),  while  the  Magistrates'  jurisdiction  as 
Justices  was  declared  to  extend  to  £3, 6s.  8d., 
they  were  not,  as  I  understand  it,  entrusted 
with  the  jurisdiction  up  to  the  increased 
limit  of  £5  introduced  by  that  Act.  If  that 
be  so,  it  shows  inferentiallythat  the  benefit 
of  the  enlarged  limit,  which  I  understand 
Eklinburgh  undoubtedly  shared,  was  ob- 
tained- not  through  the  medium  of  the 
Magistrates'  Court  but  through  the  County 
Justices.  Then  it  is  certain  that  whatever 
the  actual  occasion  of  the  dispute  in  1709, 
already  mentioned,  the  Magistrates  had  in 
fact  been  objecting  to  what  they  deemed  to 
be  encroachments  on  their  jurisdiction  by 
the  Justices  of  the  county,  and  we  have  it 
distinctly  stated  by  Mr  Hutcheson  in  1816, 
as  the  resiilt  of  his  researches,  that  although 
the  Lord  Advocate's  opinion  was  adverse  to 
the  county,  it  appears  to  have  been  disre- 

farded  in  practice,  and  that  the  County 
ustices  had  continued  to  exercise  a  con- 
current jurisdiction  within  the  liberties. 
Again,  I  was  referred  to  the  official  report 
T>f  1823  upon  the  working  of  the  Justice  of 
Peace  Courts  in  Scotland,  a  document  to 
which  it  is  quite  legitimate  to  refer  in  a 
matter  of  old  practice,  and  it  shows  the 
arrangements  in  Midlothian  to  be  as  con- 
tended for  by  the  respondent,  and  that  a 
very  large  number  of  causes  had  been  tried 
by  the  County  Justices  on  that  footing 
during  the  previous  quarter  of  a  century  in 
the  exercise  of  what  is  now  represented  by 
the  suspender  to  have  been  in  many  cases  a 
usurped  jurisdiction.  Reading  article  4  of 
the  suspender's  minute  of  admissions  in  the 
light  of  this  historical  testimony,  I  feel 
entitled    to  draw  the  inference  that   the 

i'urisdiction,  which  the  suspender  admits 
he  County  Justices  'may  have'  exercised 
since  1700,  has  been  in  fact  exercised  by 
them.  The  suspender,  it  is  true,  adds  that 
such  exercise,  if  it  took  place,  was  unknown 
to  the  City  Justices,  and  I  must  take  the 
admission  with  the  qualification.  But  the 
exercise  of  jurisdiction  in  a  public  court 
over  a  long  series  of  years  is  a  public  fact 
which  they  ought  to  have  known  if  they 
did  not.  This  point  is  not  to  be  treated  as 
if  the  two  bodies  of  Justices  were  two  private 
persons,  competing  about  a  matter  of  private 
right,  and  suDJect  to  pleas  of  bar  and  acqui- 
escence. It  is  a  matter  in  which  the  public 
have  the  main  interest,  involving  the  active 
and  open  assertion  of  a  concurrent  jurisdic- 
tion in  a  public  court,  and  if  the  public  have 
found  it  convenient,  I  do  not  think  that  the 
knowledge  or  ignorance  of  the  City  Justices 
has  anything  to  do  with  the  question.  It 
is  easy  to  see  that  if  the  thing  were  pressed 
unduly,  difficulties  might  arise  in  various 
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directions  which  I  need  not  advert  to.  But 
the  thing  has  worked  well  down  to  date, 
and  if  a  change  is  to  be  made  now,  it  ought 
to  be  done  either  bj  an  alteration  in  the 
limits  of  the  Commission  of  the  Peace  or 
by  an  Act  of  Parliament." 

The  suspender  lodged  a  reclaiming  note, 
which  was  heard  before  the  Second  Division 
(the  Lord  Justice-Clerk,  Lords  Young, 
Trayner,  and  MoncreifF)  on  27th  and  28tn 
Ocooer  1904.  In  the  course  of  the  debate 
the  following  minute  of  admissions  was 
lodged  for  the  suspender— "That  for  a  cen- 
t\iry  the  Justices  of  the  Peace  for  the  County 
of  Midlothian  have,  without  objection  being 
taken,  exercised  jurisdiction  within  the 
limits  of  the  County  of  the  City  of  Edin- 
burgh, including  the  ancient  and  extended 
royalty."  Upon  these  admissions  both 
parties  stated  that  they  renounced  proba- 
tion. 

On  7th  December  1901  the  Court,  "in 
respect  of  the  importance  of  the  questions 
involved,"  appointed  the  parties  to  prepare, 

grint,  and  box  to  the  Judges  of  the  First  and 
econd  Divisions,  and  to  the  permanent 
Lords  Ordinary,  mutual  minutes  of  debate, 
"in  order  to  the  opinion  of  the  whole  Judges 
being  obtained  on  the  questions  raised  Dy 
the  record." 

The  following  note  of  argument  for  the 
suspender  is  taken  from  the  minutes  of 
debate  lodged  by  him:— "(1)  The  original 
County  of  the  City,  consisting  of  the  ancient 
royalty  or  royal  burg'h,  constituted  under 
royaJI  charters,  existed  as  a  shire,  and  had 
Justices  of  the  Peace,  exercising  jurisdiction 
therein,  separate  and  disjoined  from  the 
shire  of  Edinbuivh  or  Midlothian  before 
Justices  of  the  Peace  for  the  latter  shire 
existed.  When  Justices  of  the  Peace  were 
first  appointed  for  the  shire  of  Midlothian 
in  1609,  their  judicial  jurisdiction  could  not 
extend  over  or  include  any  part  of  the 
ancient  royalty  or  Shire  of  the  City  which 
had  thus  been  previously  disjoined.  This 
being  so,  the  onus  is  on  them  of  showing 
how  the  severed  lands  came  under  their 
jurisdiction.  (2)  When  a  particular  area 
forms  part  of  a  county,  it  is  the  inherent 
attribute  of  every  part  of  an  area  of  suffi- 
cient value  that  its  owner  is  eligible  for  the 
office  of  Commissioner  of  Supply  in  the 
county  in  which  such  area  is  situated.  This 
attribute  would  remain  even  under  concur- 
rent jurisdiction.  If  it  can  be  shown  that 
such  area  is  not  eligible  for  that  purpose, 
that  fact  proves  that  it  is  not  part  oi  the 
county,  and  is  inconsistent  with  the  exist- 
ence of  concurrent  jurisdiction  on  the  part 
of  the  county  authorities  over  the  area.  The 
Commissioners  of  Supply  were  appointed 
according  to  shires,  and  the  ownership  of 
land  in  one  shire  did  not  qualify  its  owner 
for  the  office  of  Commissioner  or  Supply  in 
another  shire ;  but  the  qualification  might 
be  held  in  any  part  of  the  county  in  which 
the  office  was  to  be  exercised.  The  Com- 
missioners of  Supply  for  the  County  of  Mid- 
lothian have  always  been  separate  from  the 
Commissioners  of  Supply  for  the  County  of 
the  City  j  and  the  possession  of  property  in 
the  City  does  not  and  never  did  qualify  its 
owner  for  the  office  of  Commiasioner  in 


Midlothian.  Accordingly,  when  the  County 
of  the  City  was  extended  by  the  Act  of  1896 
(Edinburgh  Extension  Act  1898,  69  and  80 
Vict.  cap.  208),  it  was  by  section  85  of  that 
Actprovided— 'Any  CommissioTierof  Supply 
of  the  County  of  Midlothian  whose  quaun- 
cation  as  such  arises  from  property  situated 
or  from  office  held  within  the  districts 
annexed  shall  from  and  after  the  commence- 
ment of  this  Act  be  disqualified  from  acting 
as  such  Commissioner  of  Supply  unless  he 

gossess  a  qualification  as  a  Commissioner  of 
upply  in  the  said  county  in  respect  of  pro- 
perty or  office  held  beyond  the  distncts 
annexed.'  This  proves  that  the  area  so  dis- 
qualified was  no  longer  part  of  the  County 
of  Midlothian.  It  is  inconsistent  to  say 
that  territorially  the  County  of  Midlothian 
underlies  the  Cfounty  of  the  City,  and  its 
Justices  have  concurrent  jurisdiction  with 
the  City  Justices,  and  at  the  same  time  hold 
that  property  within  the  concurrent  juris- 
diction cannot  qualify  its  owner  for  an  ofBce 
which  requires  the  possession  of  property 
within  the  county.  (3)  Throughout  the 
statutes  which  extended  the  boundaries  of 
the  County  of  the  City,  thei-e  are  express 

Srovisions  that  the  lands  annexed  shEUl  be 
isjoined  from  the  County  of  Midlothian 
for  the  purpose  of  adding  them  to  tie 
County  of  the-  City  as  one  of  the  purposes 
of  the  Act.  When  the  statute  disjoins 
certain  lands  from  the  County  of  Mid- 
lothian for  the  purposes  of  the  Act,  and 
has  as  one  of  its  purposes  to  annex  them 
to  the  County  of  the  City,  with  the  inten- 
tion, as  expressed  in  the  preamble,  of  caus- 
ing the  functions  of  the  Midlothian  Justices 
to  cease  within  the  annexed  territory,  it  Si 
impossible  to  reconcile  this  with  the  pro- 
position that  no  change  has  taken  place  as 
affecting  the  County  of  Midlothian  or  its 
Justices,  and  that  all  that  is  intended  is  to 
bring  in  some  additional  Justices  from 
another  jurisdiction.  (Edinburgh  Exten- 
sion Act  1898  (59  and  60  Vict.  cap.  203),  pre- 
amble, sees.  6, 7, 8, 31, 65 ;  Edinburgh  Corpora- 
tion Act  1900  (63  and  »i  Vict.  cap.  133),  pre- 
amble, sees.  8,  9.)  It  is  submittal  that  Uie 
combined  effect  of  these  sections,  read  io 
the  light  of  the  terms  of  the  preambles 
above  refeiTed  to,  is,  (a)  to  define  the  area 
of  the  County  of  the  City  j  (6)  to  reconiise 
it  as  a  separate  county  from  that  of  Mid- 
lothian ;  (c)  to  extend,  vnier  alia,  the  juris- 
diction of  the  Justices  of  the  County  of  t^ 
City  over  the  whole  area  defined  as  the 
area  of  the  County  of  the  City ;  and  (d)  to 
exclude,  inter  alia,  the  jurisdiction  (rf 
the  Justices  of  Midlothian  within  what  is 
defined  as  the  County  of  the  City.  Refer 
ence  is  made  to  the  case  of  Turgiuind  v. 
Board  of  Trade,  May  28,  1886,  11  A.C.  iU, 
and  to  the  Lord  Chancellor's  opinun,  at 
p.  288,  as  to  the  use  that  may  be  madl^  the 
preamble  of  an  Act  in  interpreting  the 
sections.  The  Act  of  1896  also  proviaes  in 
section  67  (1)  for  compensation  oeing  paid 
to  the  Clerk  of  the  Peace  and  to  the  Pro- 
curator-Fiscal of  the  Justices  of  the  Peace 
of  the  County  of  Midlothian  in  respect  of 
any  loss  sustained  by  diminution  of  salary 
or  emoluments  consequent  upon  the  exten- 
sion of  the  boundaries  of  Que  City.  .  .  . 
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It  ia  sabmitted  that  this  provision  must  be 
read  m  the  light  of  the  preamble  and  pre- 
ceding sections,  and  that  it  provides  for 
compensation  because  the  Clerk  and  Pix)- 
curator-Fiscal  were  being  deprived  of  an 
area,  from  which  they  would  formerly  draw 
fees.  (4)  Under  the  Licensing  Acts  the 
Justices  of  the  Peace  of  the  County  of  the 
City  have  exclusive  jurisdiction  for  the 
purposes  of  these  Acts  within  the  area  of 
that  county  as  defined  in  the  Act  of  1901. 
The  Justices  of  the  County  of  Midlothian 
do  not  possess,  or  exercise  concurrent  or 
otiier  jurisdiction  under  these  Acts  within 
the  County  of  the  City.  (6)  The  Lord- 
lieutenant,  Deputy-Lieutenants,  Justices 
of  the  Peace,  and  the  other  authorities  of 
the  County  of  the  City  hold  all  the  courts 
and  exercise  all  the  fiuictions  and  perform 
all  the  duties  competent  to  the  lords-lieu- 
teDaat,  deputy-lieutenants,  justices  of  the 
peace,  or  other  authorities  of  or  within  any 
other  county.  There  is  no  necessity  or 
reason  for  the  Justices  of  the  Peace  or  any 
other  authorities  of  the  County  of  Mid- 
lothian exercising  or  being  allowed  to 
exercise  any  judicial  jurisdiction  within 
the  County  of  the  City  over  persons  who 
are  not  domiciled  within  the  County  of 
Midlothian  outside  the  boundaries  of  the 
City.  Hence  the  statutes  of  1806,  1900,  and 
UOl,  which  define  the  limits  of  the  County 
vA  ttie  City  and  disjoin  the  areas  within 
these  limits  from  the  County  of  Midlothian, 
with  the  expressed  purpose  or  intention  of 
causing  the  Justices  of  the  Peace  and  other 
authorities  of  Midlothian  to  cease  their 
judicial  functions  within  the  City,  do  not 
contain  any  reservation  in  favour  of  the 
Justices  of  Midlothian.  (6)  No  usage  prior 
to  1800,  and  no  document  or  statute  dated 
prior  to  1806,  can  alter,  qualify,  or  over- 
ride the  expressed  provisions  of  the  said 
Acts  of  1896,  1000,  and  1901.  .  .  .  Moreover, 
it  is  submitted  that  an  examination  of  the 
eariier  statates  and  charters  (under  which 
the  original  County  of  the  City  was  formed, 
and  the  several  statutes  under  which  the 
boundaries  of  the  City  were  extended)  sup- 

Jorta  the  same  view  and  shows  that  the 
ostices  of  the  County  of  Midlothian  have 
no  concurrent  or  other  jurisdiction  within 
the  County  of  the  City  as  the  same  existed 
at  any  particular  time." 

(Royal  Charter,  November  16,  1482;  Com- 
missions of  Justiciary,  1660  and  1680 ;  Charter 
of  Oonflrmation,  March  16,  1608;  Act  of 
Pariiament,  June  14, 16% ;  Boyal  Charter, 
November  10,  1600;  Charters  of  Confirma- 
tion, 1612,  1613,  and  1636;  Boyal  Charter, 
May  11,  1647;  6  Anne,  cap.  30,  sec.  3;  20 
Gea  II,  cap.  43,  sec.  26;  Commissions  of 
LieotenaDtry,  1794  and  1837;  62  Geo.  Ill, 
cap.  173,  sec.  85;  3  Geo.  IV,  cap.  78,  sec. 
110;  Report  and  Memorial  by  the  Lord 
Advocate,  1700;  7  Geo.  Ill,  cap.  27,  c/.  66 
and  S7  Vict.  cap.  187,  (Local  Acts),  sees.  3, 
4;  8  Geo.  IV,  cap.  78,  sees.  136,  136;  Com- 
miaiion  of  the  Peace  for  the  City  of  Edin- 
burgh, September  26, 1823;  2  Will.  IV,  cap. 
87,  sees.  77,  78;  11  and  12  Vict.  cap.  113, 
•ecs.  261,  262 ;  19  and  20  Vict.  cap.  3^  sees. 
4,  6;  42  and  43  Vict.  cm>.  132,  sees.  364,  366, 
986;  46  and  46  Vict.  cap.  161,  sees.  6,  26; 


Commission  of  the  Peace  for  the  County  of 
Edinburgh,  July  6,  1878;  Commission  of 
the  Peace  for  the  County  of  the  City  of 
Edinburgh,  1884 ;  Commission  of  the  Clerk 
of  the  Peace  for  the  County  of  Edinburgh; 
1806,  c/.  15  Chas.  II,  cap.  11 ;  Hutcheson  on 
Justices  of  the  Peace,  v,  14,  4;  Kerr,  1861, 
14  D.  244,  and  1852, 14  D.  864,  and  cases  there 
cited.) 

The  following  note  of  argument  for  the 
respondent  is  taken  from  the  minutes  of 
debate  lodged  byher:— (1)  The  Justices  of 
the  Peace  lor  the  County  or  Shire  of  Edin- 
burgh have,  from  time  immemorial  and 
under  powers  conferred  on  them  by  statute, 
exercised  jurisdiction  in  small  debt  cases, 
originally  within  the  areas  embraced  by 
the  ancient  and  extended  royalty  of  the 
burgh  of  Edinburgh,  and  in  more  recent 
times  within  areas  withdrawn  from  the 
County  of  Midlothian  and  added  to  the 
boundaries  of  the  City  by  various  Edin- 
burgh Municipal  Extension  Acts,  and  all 
now  comprehended  within  the  County  of 
the  City  of  Edinburgh.  "(2)  No  statute, 
down  to  and  including  those  of  1879  and 
1882,  interferes  with  the  jurisdiction  of  the 
County  Justices ;  indeed  it  is  expressly 
reserved  in  all  the  statutes.  (3)  Whilst 
Edinburgh  had  lon^  been  recognised  as 
being  in  certain  relations  a  county  by  itself, 
and  nad  possessed  a  separate  lieutenancy, 
it  was  not  formally  recognised  in  Parlia- 
ment as  a  county  until  1879.  (4)  The  recog- 
nition of  the  City  as  a  county_  in  1870  was 
treated  by  Parliament  as  not  incompatible 
with  the  continued  exercise  of  jurisdiction 
by  the  Midlothian  Justices,  and  they  in 
fact  continued  to  exercise  it.  (6)  The  pre- 
amble of  the  Act  of  1806,  upon  which  the 
complainer  mainly  founds,  sets  forth  an 
intention  to  suppress  certain  jurisdictions 
within  the  areas  thereby  annexed  to  the 
City.  No  intention  is  expressed  of  dealing 
in  any  way  with  the  subsisting  jurisdic- 
tions within  the  area  already  within  the 
City.  Had  there  been  such  an  intention  it 
would  certainly  have  been  set  forth  in  the 
preamble.  Again,  the  enacting  words  deal 
not  with  the  subsisting  area  but  with  the 
area  thereby  annexed.  Had  there  been 
any  intention  that  the  Act  should  affect 
jurisdictions  within  the  subsisting  area, 
this  would  have  been  explicitly  provided. 
(6)  If  the  Midlothian  Justices  were  deprived 
of  the  jurisdiction  hitherto  exercised  by 
them  in  the  ancient  royalty,  and  in  the 
districts  annexed  to  the  City  by  any  legis- 
lation prior  to  1806,  it  must  be  possible  to 
point  out  the  Act  and  section.  This  has 
not  been  done.  On  the  other  hand,  if  the 
jurisdiction  subsisted  down  to  1806,  and 
was  taken  away  by  the  Act  of  that  year, 
it  must  be  possiole  to  point  out  the  opera- 
tive section  by  which  this  was  effected. 
This  again  has  not  been  done." 

The  following;  authorities  were  referred 
to :  —  Commission  of  the  Peace  for  the 
County  of  Edinburgh,  1^8;  Forbes  on 
Justices  of  the  Peace  (1707),  part  ii,  pp.  6, 
181,  185 ;  Hutcheson  on  Justices  ot  the 
Peace  (1815),  i,  57,  120 ;  Barclay  on  Justices 
of  the  Peace  (1804),  p.  657 ;  Justice  of  the 
Peace  Small  Debt  Acts,  1706,  1800,  1826. 
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1847 ;  Beport  of  Commission  on  Small  Debt 
Acts,  1820-1823;  Edinburgh  Town  CouncB 
Minutes,  2nd  March  and  6th  April  1709; 
Eirsk.  Inst.,  i,  4,  1,  and  i,  4,  21 ;  Bankton, 
iv,  19,  9;  Spottiswood,  1701,  M.  4700;  CtUross 
Oirdle  Makers,  1725,  M.  IfitU ;  Ayr  Juaticea, 
1712,  M.  7509 ;  Tailors  of  Edinburgh,  1778, 
M.  7823;  Craigie,  1826,  2  W.  &  S.  642; 
Craig,  1772,  M.  7518.  5  B.S.  488;  Dowie, 
May  30,  1817,  F.C.,  1  S.App.  125;  Harvie, 
1826,  5  S.  14;  Neilson,  1828,  7  S.  182. 

The  statutes  and  other  •  authorities 
founded  on  in  judgment  are  quoted  in  the 
opinion  of  the  Court,  infra. 

The  Consulted  Judges  returned  the  fol- 
lowing opinions: — 

Lord  President,  Lord  M'Larbn,  Lord 
KiNNBAB,  Lord  Abdwaxl,  Lord  John- 
ston, Lord  Saxvesen,  and  Lord  Mac- 
kenzie— The  question  which  the  Court  has 
to  consider  is  whether  the  Justices  of  the 
Peace  of  the  County  of  Midlothian  continue 
to  have  juri.sdiction  within  the  boundaries 
of  the  City  of  Edinburgh,  or  whether  their 
jurisdiction  is  now  restricted  to  the  limits 
of  the  County  excluding  those  of  the  City. 

The  question  is  truly  one  between  the 
County  and  the  City,  or  oetween  the  County 
Justices  and  the  City  Justices,  but  it  is  raised 
under  the  guise  of  a  note  of  suspension 
for  Adam  Wright,  residing  in  Tron  Square, 
Edinburgh,  of  threatened  diligence  upon  a 
small  debt  decree  for  the  rent  of  a  house  in 
West  Adam  Street,  Edinburgh,  pronounced 
against  him  by  the  Justices  of  the  County 
of  Midlothian,  at  the  instance  of  Mrs  Bell, 
residing  in  Earl  Grey  Street,  Edinburgh. 
For  convenience  we  shall  deal  with  the 
matter  as  if  it  were  one  between  the  County 
and  the  City,  without  seeking  to  inquire 
into  the  question  of  the  real  dornini  litis. 

As  the  decree  was  for  past  due  rent  on  a 
summons  raised  after  "Wright  had  left  the 
house,  the  jurisdiction  depends  on  the 
residence  of  the  defender  Wright  at  the 
date  when  the  summons  was  served.  Now, 
Tron  Square  is  in  the  ancient  royalty, 
though  West  Adam  Street  and  Earl  Grey 
Street  are  neither  in  the  ancient  nor  in  the 
extended  royalty,  but  were  first  included 
within  the  Edinburgh  Police  boundaries 
as  extended  in  1848,  and  are  now  ^thin 
the  still  further  extended  boundaries  of 
the  City.  The  plea  put  into  the  mouth  of 
Wright,  which  the  Cfourt  are  asked  to  con- 
sider, is  formally  that  of  "no  jurisdiction." 
It  is  impossible  to  dispute,  and  indeed  we 
hardly  think  it  is  disputed,  that  the 
Justices  for  the  County  of  Midlothian  have 
exercised  jurisdiction  in  their  Small  Debt 
Court  within  the  bounds  of  the  City  of 
Edinburgh,  whatever  these  bounds  for 
the  time  ma^  have  been,  from  the  time 
when  civil  jurisdiction  in  small  debt  cases 
was  first  formally  conferred  on  Justices  of 
the  Peace,  if  not  indeed  by  usage  from  an 
earlier  date.  It  is  for  the  City  to  show 
that  that  jurisdiction  was  neither  (1)  con- 
ferred, nor  (2)  acquired  by  usage,  or  (3) 
that  it  has  been  withdrawn. 

On  a  review  of  the  whole  information 
before  us  we  come  without  doubt  to  the 
conclusion  that  jurisdiction  was  (1)  con- 
ferred on,  and  (2)  has  been  exercised  by  the 


County  Justices  according  to  a  consistent 
usage,  although  there  has  been  throughout, 
up  to  a  certain  point,  a  concurrent  jurisdic- 
tion in  the  Magistrates,  and  afterwards  in 
the  Special  Justices  appointed  for  the  City. 
The  City  is,  therefore,  in  our  opinion, 
driven  to  establish  that  the  jurisdiction  so 
conferred  on  and  exercised  by  the  County- 
Justices  has  been  withdrawn  &om  them, 
leaving  that  of  the  City  Justices  privative, 
and  if  so,  when  and  by  what  enactment? 
On  a  full  consideration  of  all  the  grants, 
statutes,  &c.,  we  find  that  the  case  for  the 
City  comes  ultimately  to  turn  upon  the 
Extension  Act  of  1806,  and  on  the  deter- 
mination of  the  question  whether  that 
statute  withdraws  the  present  City  limits 
from  the  jurisdiction,  which,  it  may  be 
concurrently  with  the  Special  City  Justices, 
the  County  Justices  exercised  over  them, 
and  makes  the  jurisdiction  of  the  Special 
City  Justices  privative.  Prior  to  that  date 
they  have,  in  our  opinion,  no  justification 
for  their  claim,  and  the  crucial  question  in 
the  case  therefore  is  whether  the  Act  of 
1896  supports  it. 

Could  that  question  be  answered  in  tlie 
affirmative,  the  discussion  of  a  number  of 
difficult  preliminary  questions  might  be 
avoided ;  but  as  in  our  opinion  that  ques- 
tion falls  to  be  answered  in  the  negative, 
and  as  the  case  has  been  remitted  to  the 
consideration  of  the  Whole  Court  as  one  of 
general  importance,  we  think  it  proper, 
before  giving  special  consideration  to  the 
Act  of  1806,  to  deal  with  the  numerous 
other  matters  upon  which  the  City  have 
based  their  contentions.  But  for  the  general 
importance  of  the  case  we  should  have 
contented  ourselves  with  referring  to  the 
ably  reasoned  opinion  of  Lord  Pearson  as 
Lord  Ordinary. 

It  is,  we  think,  convenient  to  deal  with 
these  preliminary  matters  under  the  fol- 
lowing four  heads : — 

I.  How  far  is  the  question  affected  by 
the  general  statutes  instituting  the 
office  of  Justice  of  the  Peace  ? 
II.  How  far  by  charters,  statutes,  or  other 

grants  peculiar  to  the  City  of  Edin- 
urgh? 

III.  How  far  by  the  tenns  of  the  various 

statutes  enlarging  the  boundaries  of 
the  Burgh  and  City  of  Edinburgh 
prior  to  1896  P  and 

IV.  How  far,  in  particular,  by  the  erection 

of  the  City  and  Bi^h  of  Edinburgh 

into  a  County  of  a  CHty  ? 
Before  dealinp;  with 
V,  The  special  bearing  of  the  Act  of  1806 

upon  the  question  at  issue. 
1st.  Then,  how  far  is  the  question  affected 

by  the  general  statutes  instituting 

the  office  of  Justices  of  the  Peace? 
The  term  Justices  was  occasionally  wplied 
to  Commissioners  of  the  Crown  appowted 
for  special  purposes  or  to  enforce  special 
provisions,  as,  lor  instance,  when  certain 
persons  were  appointed  "His  Highness' 
Justices  in  that  part "  for  execution  of  an 
Act  for  Protection  of  Salmon  Fishings, 
1581,  chap.  15  (Th.  iii.  217).  But  the  flwt 
Commission  to  Justices  with  a  genentl 
criminal  jurisdiction  is  by  the  Act  1687, 
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chap.  57  (Th.  iii.  458).     The  prior  purpose  of 
this  Act  was  to  rehabilitate  the  supi-eme 
administration  of  criminal  justice  by  restor- 
ing to  efficiency  the  system  of  justice  ayres. 
And  it  may  be  noted  that  the  system  Tvas 
to  be  worked  entirely  by  shires.    The  coun- 
try was  to  be  divided  into  circuits,  as  nearly 
as  mi^ht  be  of  seven  shires  each.    The  cir- 
cuit judges  were    to  take  their  districts 
shire  by  shire,  and  the   stewardries   and 
bailieries  were  directed  to  come    "to  the 
bead  bun-owes  of  the  schireffedomes  whairin 
tfaer  lie."    This  was  really  the  institution 
of  Circuit  Courts  of  Justiciary.    But  by  the 
second  part  of  the  Act  it  was  provided  that 
the  Crown  should  nominate  and  give  com- 
mission to   "honourable  and  worthy  per- 
sons actuall  indwellers  in  the  same  schires 
to  the  number  hereafter  limited,  according 
to  the   boundes    and   ^uantitie  of   every 
schire"— and    the   particular   number   for 
each  shire   respectively  is    then  named — 
"Qnilkg  sail  be  the  King's  commissioners 
and  justices  in  furtherance  of  justice,  peace, 
and  quietnes,  toKidder  with  foure  of  the 
counsall  of  every  borough  within  the  selff." 
The  functions  of  the  commissioners  were 
twofold— first,  the  preparation  of  criminal 
cases  for  the  justice  ayre,  embi-acing  some- 
thing of  the  duties  of  the  procurator-fiscal, 
and  something  of  the  functions  of  the  ^and 
jury  of  England ;  second,  the  administra- 
tion of  justice  by  themselves  in  criminal 
cases  of  minor  degree,  always  sitting  four 
times  in  the  year,  or  in  quarter  sessions,  in 
the  tolbooth  of  the  head  borough  of  the 
shire.    They  are  not  formally  styled  jus- 
tices of  the  peace.    But  it  is  clear  that  tnev 
an  so  constituted  in  the  sense  in  which 
tiiat  term  is  now  used,  and  as  in  the  first 
part  of  the  Act  relating  to  justiciary  cir- 
cuits, so  in  the  second  relating  to  justices, 
the  shire  is  the  unit,  and  the  boroughs  are 
not  excepted.     But  there  is  included  in  the 
Act  the  ambig^ious  phrase,  "  together  with 
four  of  the  council  of  every  burgh  '  within 
the  selff.'"    It  can  hardly  have  been  in- 
tended that  every  bui^h  should  be  repre- 
sented by  four    members  on  the  general 
commission,   else    in    some    counties — e.g., 
Fife — the   commission   would    have    been 
swamped  by   burgh  members.    What  we 
think  was  intended  was  that  in  cases  from 
any  burgh  the  burgh  should  be  represented 
at  the  sessions  by  four  of  its  council. 

•Hie  next  Act,  that  of  1600,  chap.  14  (Th. 
IT.  434),  has  frecjuently  been  regarded  as 
the  first  institution  of  the  Commiasion  of 
the  Peace,  though  we  think  that  that  must 
be  referred  to  the  Act  already  mentioned  of 
1587.  But  the  maintenance  of  the  peace 
was  a  more  prominent  cause  of  legislation 
in  1609  than  the  administration  of  criminal 
justice,  and  accordingly  the  statute  pro- 
ceeds on  a  preamble  nan-ating  the  feuds 
and  disorders  of  the  kingdom,  and  the 
King's  initial  success  in  suppressing  them  ; 
but  otherwise  it  does  no  more  than  ratify 
the  former  Act  of  1587,  though  leaving  it  to 
the  Crown  to  determine  the  number  which 
"the  boundes  of  the  shyre  shall  require" 
to  be  commissioners  for  keeping  His  Ma- 
jesty's peace,  and  with  the  latter  object  the 
Act  superadds  to  tbe  power  of  trial  and 
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punishment,  the  power  of  taking  security 
to  keep  the  peace. 

Up  to  this  point  there  was  nothing  statu- 
tory to  define  the  limits  of  the  juriwliction 
and  the  practice  of  the  justices,  but  by  the 
Act  1617,  chap.  8  (Th.  iv.  535),  there  wa« 
ratified  a  set  of  articles  and  instructions, 
formerly  apparently  by  i-oyal  authority 
prepared,  for  the  justices  appointed  under 
the  Act  of  1009.  It  codifies  in  articulate 
form  the  jurisdiction,  powers,  and  procedure 
of  the  justiqes.  There  is,  as  might  be  ex- 
pected from  the  tei-ms  of  the  previous  Acts 
of  1587  and  lOUO,  no  distinction  between 
landwai-d  and  burgh.  On  the  contrary, 
by  articles  15  and  17  the  Oeneral  Commis- 
sion of  Peace  for  the  shire  is  given  power 
and  authority  in  the  matter  of  jails  and 
prison-houses  within  burgh,  while  article 
24  provides  as  follows — "The  said  justices 
of  peace  als  well  to  burgh  as  land  shall 
convene  and  be  present  at  the  court  of  ses- 
sions of  the  shire  where  the  burgh  and  land 
lies,  ^ive  their  oath  to  the  bench  at  their 
admission,  make  their  record,  and  make 
payment  of  the  fines  intromitted  with  by 
them  as  justices  of  peace  of  that  shire 
and  to  the  collector."  The  same  Act  also 
contains  articles  and  instructions  regard- 
ing the  appointment  and  duties  of  con- 
stables. Tnese  are  to  be  made  choice  of  by 
the  justices  in  their  quarter  sessions 
throughoiit  the  whole  country,  two  or 
more  for  each  parish,  and  also  for  the 
greater  towns,  not  being  cities  or  free 
burghs.  But  in  all  burghs,  royal  and  free 
cities,  the  constables  are  to  be  chosen  by 
the  magistrates  of  the  same.  This  is  the 
only  indication  up  to  this  point  of  any 
separateness  in  the  case  of  cities  and  royal 
burghs. 

The  Act  1633,  chap.  25  (Th.  v.  42),  is  a 
mere  ratification  of  the  Act  1617. 

By  the  Act  1661,  chap.  338  (Th.  vii.  306), 
Charles  II,  concurrently  probably  with  the 
issue  of  a  new  Commission  of  the  Peace, 
substantially  re-enacted  the  articles  and 
regfulations  of  1617,  while  at  the  same  time 
committing  to  the  justices  certain  addi- 
tional duties.  But  as  regards  the  present 
question,  there  is  nothing  to  distinguish 
the  provisions  of  the  Act  ojt  1661  from  those 
of  the  Act  1617.  Before  leaving  the  Act  of 
1661  it  may  be  noted  that  among  the  pro- 
tests which  were  in  use  to  be  recorded  in 
the  use  of  the  Scottish  Parliament  there  is 
found  this  entry  on  the  occasion  of  the 
passing  of  that  Act  (Th.  vii.  314)— 'Sir 
Kobert  Murray,  in  name  of  the  royal 
burghs,  protested  that  the  power  of  the 
justices  of  the  peace  should  not  be  pre- 
judicial to  the  rights,  liberties,  and  jiiris- 
dictions  belonging  to  the  town  of  Edin- 
burgh or  any  of  the  royal  burghs  conform 
to  their  rights.' 

So  far  as  appears,  there  has  been  no  fur- 
ther general  Act  defining  the  position  of 
justices  of  the  peace  in  Scotland,  though 
they  have  had  at  various  times  sundry 
statutory  additions  to  their  duties. 

In  the  Treaty  of  Union,  as  embodied  in 
the  Act  1707,  chap.  7  (Th.  xi.  406),  there  is 
no  special  reference  to  justices  of  peace, 
though  they  may  be  covered  by  certain  of 
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the  general  terms  used  in  article  19,  to  the 
effect  that  matters  were  to  remain  as  they 
were,  aubgect  to  alteration  by  the  Parlia- 
ment of  Great  Britain,  and  though  article 
21  specially  provides  "that  the  rights  and 
privileges  of  the  royal  burghs  in  Scotland 
as  they  now  are  do  remain  entire  after  the 
Union,  and  notwithstanding  thereof."  But 
in  the  ftrst  Parliament  of  the  United  King- 
dom, held  in  17OT,  it  was  enacted  (6  Anne, 
chap.  40,  sec.  2) — "And  to  the  end  the  piib- 
lick  peace  may  he  in  like  manner  preserved 
throughout  the  whole  kingdom,  ne  it  fur- 
ther enacted  by  the  authority  foresaid  that 
in  every  shire  and  stewartry  within  that 
part  of  Great  Britain  called  Scotland,  and 
also  in  such  cities,  boroughs,  liberties,  and 
precincts  within  Scotland  as  Her  Majesty, 
her  heirs  or  successors,  shall  think  fit,  there 
shall  be  appointed  by  Her  Majesty,  her 
heirs  or  successors,  under  the  Great  Seal  of 
Great  Britain,  a  sufficient  number  of  good 
and  lawful  men  to  be  justices  of  the  peace 
within  their  respective  shires,  stewartries, 
cities,  boroughs,  liberties,  or  precincts, 
which  persons  so  appointed,  over  and  above 
the  several  powers  and  authorities  vested 
in  justices  of  the  peace  by  the  laws  of  Scot- 
land, shall  be  further  authorised  to  do,  use, 
and  exercise  over  all  persons  within  their 
several  bounds  whatever  doth  appertain  to 
the  ofBce  and  trust  of  a  justice  of  peace  by 
virtue  of  the  laws  and  Acts  of  Parliament 
made  in  England  before  the  Union  in  rela- 
tion to  or  for  the  preservation  of  the  pub- 
lick  jpeace :  Provided  nevertheless  that  in 
the  Sessions  of  the  Peace  the  methods  of 
tryal  and  judgment  shall  be  according  to 
the  laws  and  customs  of  Scotland." 

And  section  3— "Provided  that  nothing 
in  this  Act  contained  shall  be  construed  to 
alter  or  infringe  any  rights,  liberties,  or 

grivileges  heretofore  granted  to  the  City  of 
Idinburgh  or  to  any  other  royal  borough 
of  being  justices  of  peace  within  their 
respective  bounds." 

From  this  two  things  are  clear,  Ist,  from 
section  3,  that  prior  to  the  Union  the  privi- 
lege had  presumably  been  granted,  as  will 
afterwards  appear,  to  the  City  and  Royal 
Burgh  of  Edinburgh,  as  well  as  to  certain 
other  burghs  (i.e. ,  to  their  magistrates),  of 
acting  as  justices  within  the  boundaries  of 
the  city  and  burgh ;  and  2nd,  from  section 
2,  that  subsequent  to  the  Union  the  Ci-own 
had  express  power  conferred  on  it  to  issue 
Commissions  of  the  Peace  for  cities  and 
burghs,  liberties  and  precincts,  as  well  as 
(or  shires  and  stewartries.  But  there  is 
nothing  to  indicate,  particularly  when  the 
enactment  is  read  in  conjunction  with  the 
consistent  practice  of  two  to  three  centuries 
to  the  contrary,  that  the  jurisdiction  (1)  of 
such  magistrates  or  (2)  of  such  limited 
commissions  was  to  be  privative  and 
not  merely  cumulative  with  that  of  the 
General  Commission  for  the  County.  If  it 
was  so,  this  must  appear  from  something 
dehors  the  Act,  for  there  is  nothing  within 
the  Act  to  lead  necessarilv  to  that  conclu- 
sion ;  and  further,  it  must  have  applied  not 
merely  to  Edinburgh,  but  generally  to  all 
burghs  to  which  the  special  privilege  had 
been  granted  or  for  which  a  special  com- 
mission was  is  sued. 


Up  to  this  point  the  whole  legislation 
relative  to  justices  of  peace  had  reference 
properly  to  the  peace  of  the  country,  and 
their  jurisdiction  was  criminal  in  its  nature. 
But  it  was  found  expedient  to  vest  in 
justices  of  the  peace  in  Scotland,  by  a 
general  Act,  a  civil  jurisdiction  in  small 
causes,  to  be  exercisea  in  a  summary  way; 
and  accordingly  in  1786  the  temporary 
Act  35  Geo.  Ill,  c.  123,  was  passea,  con- 
ferring on  justices  a  small  debt  jurisdic- 
tion up  to  £40  Scots,  or  £3,  Oe.  8d.  This 
was  followed  in  1800  by  the  Act  39  and  40 
Geo.  Ill,  c.  46,  entitled  "an  Act  for  the 
more  easy  and  expeditious  recovery  of 
small  debts,  and  determining  small  causes 
in  that  part  of  Great  Britain  called  Scot- 
land." This  Act  was  repealed  in  1825  by  6 
Geo.  IV,  c.  48,  which  extended  its  provisions 
and  reconstituted  the  justices'  civil  juris- 
diction. It  was  at  the  same  time  extended 
to  £5  in  value ;  and  by  section  2  it  was 
made  'lawful  and  competent  for  any  two 
or  more  of  his  Majesty's  justices  of  the 

geace  in  that  part  of  Great  Britain  called 
Gotland  within  their  respective  counties 
and  stewai-tries,'  to  hear,  try  and  deter- 
mine such  causes,  and  a  code  of  procedure 
was  provided.  By  section  21  the  justices 
of  the  peace  for  each  county  were  given 
power  in  quarter  sessions  to  make  suitable 
divisions  of  their  counties  or  stew<utries 
into  districts,  so  that  distinct  courts  might 
be  held  at  stated  times  and  places  *  in  oraer 
to  carry  the  purposes  of  the  Act  into  exe- 
cution. In  this  Act,  which  is  still  in  force, 
and  is  the  foundation  of  the  present  justice 
of  peace  small  debt  jurisdiction,  there  is  no 
reference  to  cities  or  burghs  or  to  the  juris- 
diction of  special  burgh  justices,  or  any 
limitation  of  the  county  justices'  powers,  in 
the  case  where  there  existed  within  the 
county  burghs  having  a  special  commission 
of  their  own. 

The  case  for  the  City  therefore  gains  in 
our  opinion    no   more   support  from   the 
general   statutes   bearinp;   upon   the   civil 
jurisdiction   of  the  justices  of  the  peace 
m  Scotland  than  it  does  from  those  hear- 
ing on  their  criminal  jurisdiction. 
II.  How  far  is  the  question  affected  by  char- 
ters, statutes,  or  other  grants  peculiar 
to  the  City  of  Edinburgh  while  it  re- 
mained the  ancient  roysSty  ? 

A  number  of  excerpts  from  such  docu- 
ments have  been  laid  before  xis,  but  we 
think  it  sufBcient  to  refer  to  those  men- 
tioned in  statement  4  annexed  to  the  note  of 
suspension. 

"Tne  first  two — viz.,  the  Ordnance  of  the 
Queen  Dowager  during  the  reign  of  Queen 
Mary,  dated  in  1550,  and  the  Commission 
of  Justiciary  to  the  Provost  and  Bailies  of 
Edinburgh  by  Kin^  James  VI  in  1589— may 
be  dismissed,  for  if  they  prove  anything, 
they  prove  too  much.  They  would  rather 
justify  a  claim  on  behalf  of  the  Magistrates 
to  a  jurisdiction  privative  of  the  High  Court 
of  Justiciary  than  of  the  Midlothian  Jus- 
tices. The  latter  grant,  for  instance,  ex- 
pressly confers  on  them  the  power  of  capital 
punishment,  and  to  appoint  'dempstaris,' 
and  had  it  taken  effect  according  to  its 
terms,  which  there  is  nothing  to  show  that 
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it  ever  did,  would  have  been  an  interfer- 
ence with  the  system  introduced  by  the 
first  part  of  the  Act  1587,  c.  57,  already 
referred  to. 

The  next  is  the  charter  of  King  James 
VI,  of  date  1609,  conferring  upon  the  Pro- 
vost and  Magistrates  of  Eldinburgh  within 
the  bounds  of  their  liberties  full  power  and 
jurisdiction  of  Conservators,  Justiciars,  and 
Commissioners  of  the  Peace.  It  may  be 
assumed  that  a  similar  charter  was  g^-anted 
in  1612,  though  only  an  epitome  of  it  from  the 
burgh  book^  is  produced,  as  both  these 
charters  are  confirmed  by  the  Act  1^1,  c. 
TR(Th.  iv,  eW). 

But  it  is  unnecessary  to  consider  these,  as 
the  charter  of  King  Charles  I  of  1636  con- 
firms them,  and  renews  the  grant  in  more 
distinct  and  express  terms — viz.,  'We  also 
make  and  constitute  the  said  Provost  and 
Bailies,  both  present  and  to  come,  con- 
jointly and  severally.  Justices  and  Com- 
niasioners  of  our  Fea^e  within  the  said 
City  and  bounds  aforesaid.'  In  1661  King 
Charles  II,  confirmed  in  general  terms  this 
and  other  grants  of  offices  to  the  burgh. 

It  may  therefore  be  accepted  that,  what- 
ever the  value  and  effect,  the  Lord  Pro- 
vost and  Magistrates  of  Edinbui^h  had  con- 
ferred upon  them,  from  the  time  when  the 
justice  of  peace  svstem  was  beginning  to 
take  the  snap>e  which  it  more  or  less  still 
retains,  the  ofBce  of  justice  of  the  peAce. 
But  it  does  not  follow  that  this  Commis- 
sion was  exclusive,  and  not  merely  supple- 
mentary to  that  for  the  whole  co»mty. 

If  exclusive,  we  should  expect  to  find 
that  it  had  been  so  interpreted  and  acted 
on.  But  the  contrary  has  been  the  fact. 
There  is  indeed  nothing  in  these  grants  to 
distinguish  Edinhiugh  from  many  of  the 
burghs  of  Scotland,  small  as  well  as  great, 
in  this  matter  of  the  justiceship. 

Further,  that  it  should  not  have  been  ex- 
clusive, but  merely  supplementaiy,  is  not 
inconsistent  with  the  conception  of  the 
office  as  disclosed  in  the  general  statutes  of 
1887,  IflOO,  1817,  and  1661.  The  only  reason 
that  can  be  given  in  favour  of  the  exclusive 
nature  of  the  grant,  which  is  nowhere  ex- 
pressed, is  that  it  must  be  implied  ex 
necesaiiate  rei  from  the  gift  of  shrievalty 
to  the  Lord  Provost  in  li82,  and  renewed 
subsequently,  involving  the  alleged  conse- 
quence that  the  City  of  Edinburgh  became 
»  separate  county,  severed  for  allpurposes 
from  the  County  of  Midlothian.  Ttiis  ques- 
tion we  shall  deal  with  subsequently. 
_  Subject  to  that  question,  we  find  nothing 
in  the  series  of  g^rants  prior  to  the  extension 
of  the  ancient  royalty,  which  first  occurred 
in  1797,  which  supports  the  idea  that  the 
Commission  to  the  Lord  lYovost  and  Magis- 
twtes  was  privative  and  exclusive  of  the 
County  Justices. 

ni.  How  far  is  the  question  affected  by 
the  terms  of  the  various  statutes  en- 
larging the  boundaries  of  the  Burgh 
and  City  of  Edinburgh  ? 

The  bounds  of  the  ancient  royaltj^  were 
fixed  long  before  the  first  general  mstitu- 
Mon  of  the  justice  of  peace  system  in  1587, 
and  these  bounds  remained  unaltered  until 
ITW.   The  ancient  royalty  was  confined  to 


the  area  between  the  Castlehill  and  Orass- 
market  ou  the  west,  and  St  John's  Wynd 
on  the  east,  and  between  Heriot's  Hospital 
and  the  College  on  the  south,  and  the  pre- 
sent Waverley  Station  on  the  north.  But 
subordinated  to  the  ancient  royalty  were 
the  regality  of  the  Canongate  and  the 
baronies  of  Calton  and  Portsburgh  with 
the  liberties  of  the  Pleasance,  &c. 

In  1787,  by  7  Geo.  Ill,  c.  xxvii,  the 
ancient  royalty  was  extended  over  certain 
disconnected  areas  chiefly  to  the  north, 
the  larger  of  which  included  the  original 
new  town  from  Princes  Street  to  E^ttes 
Row  and  from  the  Calton  Hill  to  Charlotte 
Square.  The  extension  was  apparently 
based  upon  rights  of  superiority  or  property 
or  otherwise  which  the  City  and  the  Gover- 
nors of  George  Heriot's  Hospital  had  in  the 
lands  included.  By  this  Act  of  1767  it  was 
provided  that  the  Magistrates  and  Town 
Council  shall  thereafter  'have  and  enjoy 
the  same  privileges,  rights,  and  jurisdic- 
tions over  the  said  grounds  hereby  annexed 
to  and  comprehended  in  the  said  royalty  as 
they  do  now  enjoy  and  exercise  over  and 
within  the  limits  of  the  present  royalty  by 
any  law,  statute,  and  established  custom.' 
But  it  was  at  the  same  time  specially  en- 
acted 'that  it  shall  be  competent  to  the 
Sheriff  of  the  County  of  Midlothian  and 
the  Justices  of  the  Peace  for  the  said  county 
to  exercise  the  same  powers  and  jurisdic- 
tions within  the  said  lands  hereby  annexed 
to  and  comprehended  within  the  said 
royalty  as  are  competent  to  our  said  Sheriff 
and  Justices  of  Peace  within  the  present 
royalty,  anything  in  this  Act  to  the  con- 
trary notwithstanding.' 

There  were  further  minor  extensions  of 
the  royalty  in  1785,  1786,  1809,  and  1814,  but 
in  each  case  the  provisions  of  the  Act  7  Geo. 
Ill,  c.  xxvii,  immediately  above  quoted, 
were  incorporated  by  reference,  as  by  26 
Geo.  Ill,  c.  xxviii,  sec.  66,  26  Geo.  Ill,  c. 
cxiii,  sec.  22,  49  Geo.  Ill,  c.  xxi,  sec.  4,  and 
64  Geo.  Ill,  c.  cxxx,  sec.  18. 

This  concludes  the  series  of  Acts  speci- 
flcally  extending  the  royalty.  Those  wnich 
follow  either  created  a  police  jurisdiction 
over  an  extended  area,  without  extending 
the  municipal  boundaries,  or  were  modem 
municipal  extension  Acts.  But  a  considerar 
tion  of  the  above  Acts  extendingthe  royalty 
between  1767  and  1814,  make  it  perrectly 
plain  that  those  who,  living  much  nearer 
the  time  when  the  justice  or  peace  system 
was  instituted,  were  responsible  for  the 
framing  and  obtaining  01  the  Acts,  were 
perfectly  aware  that  the  Justices  of  Peace 
for  the  County  of  Midlothian,  as  wtis  appar- 
ently the  fact,  did  exercise  powers  and 
jurisdiction  within  the  ancient  royalty,  and 
expressly  reserved  to  them  the  enjoyment 
and  exercise  of  the  same  powers  and  juris- 
diction within  the  extended  royalty.  Other- 
wise the  clause  of  reservation  would  be  un- 
meaning. This  confli-ms  the  view  which 
we  have  already  expressed,  that  the  charters 
and  other  grants  on  which  the  City  founds, 
whatever  they  do  confer,  do  not  confer  on 
the  Magistrates  of  the  City  of  Edinburgh 
any  exclusive  justice  of  peace  jurisdiction, 
but  at  most  create  in  them  a  jurisdiction 
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concurrent  with  that  of  the  Midlothian 
County  Justices. 

The  next  Acts  to  be  considered  are  police 
and  not  uiiinicipal  Acts.  They  are  the  Act 
qf  1822,  3  Geo.  IV,  c.  xxxviii,  and  the  Act 
of  1848,  11  and  12  Vict.  c.  cxiii. 

But  though  dealing  merely  with  police 
matters,  they  contain  references  which 
have  an  important  bearing  upon  the  ques- 
tion. 

The  Act  of  1822  created  a  police  district 
much  wider  than  the  extended  royalty,  and 
placed  it  under  special  Police  Commis- 
sioners, both  ex  officio  and  elected.  Section 
110  created  a  Police  Court,  the  constitution 
and  jurisdiction  of  which  may  be  noted.  It 
provided  that  all  police  offences  were  to 
be  tried  by  the  Magistrates,  so  far  as  re- 
garded offences  committed  within  the  City 
of  Eidinburgh  and  liberties  of  the  same, 
but  by  the  Sheriff  of  the  County  or  his 
Substitutes  so  far  as  regarded  offences  com- 
mitted "within  all  parts  of  the  limits" 
specified  in  the  Act.  That  is  to  say,  while 
the  Magistrates'  jurisdiction  was  confined 
to  the  extended  royalty,  the  Sheriff's  juris- 
diction was  recognised  over  the  extended 
royalty  as  well  as  over  the  additional 
county  area  included  in  the  police  boim- 
daries  of  the  Act.  But  there  is  this  saving 
clause  (section  135),  saving  and  reserving 
"  to  the  Lord  Provost,  Magistrates,  and 
Council  of  the  City  of  Edinburgh,  as  well  as 
His  Majesty's  Sheriff-Depute  and  the  Jus- 
tices of  the  Peace  of  the  County  of  Edin- 
burgh, ...  all  and  every  jurisdiction  of 
whatever  kind  or  nature,  civil  as  well  as 
criminal,  which  they  have  had  or  are  any 
ways  entitled  to  use  or  exercise,  in  the  same 
way  and  manner  as  if  this  Act  had  never 
bcf  n  passed." 

Then  (by  section  136)  it  is  enacted  that  it 
shall  and  may  be  lawful  for  His  Majesty 
and  His  royal  successors  from  time  to  time 
to  nominate  and  appoint  special  Justices  of 
the  Peace  for  the  City  of  Edinburgh  and  the 
liberties  thereof.  lHus  marks  the  transi- 
tion from  the  Lord  Provost  and  Magistrates 
with  the  functions  of  Justices  of  the  Peace 
to  a  Special  Commission  for  the  City  of 
Edinburgh  which  was  immediately  aiter- 
wards  issued,  and  it  must  be  remembered 
that  in  this  Act  the  City  was  only  the 
ancient  and  extended  royalty. 

The  Police  Act  of  1822  was  superseded  by 
that  of  1848,  which  largelv  extended  the 
police  boundaries.  It  was  framed  much  on 
the  same  lines  as  the  Act  of  1822.  In  section 
261  it  contained  a  similar  saving  to  that 
contained  in  section  135  of  the  Act  of  1822 
of  the  existing  jurisdiction  of  the  Lord  Pro- 
vost and  Magistrates  of  the  City,  the 
Sheriff  of  the  County,  and  the  Justices  of 
the  Peace  for  the  Count;^,  and  in  section 
252  a  similar  power  to  nominate  special  Jus- 
tices, not  only  for  the  City  of  Edinburgh, 
but  henceforth  also  for  "  the  limits  of  this 
Act."  It  is  apparent  that  Justices  so  ap- 
pointed would,  so  far  as  the  police  limits 
outwith  the  ancient  and  extended  royalty 
were  concerned,  be  acting  in  an  area  still 
part  of  the  county  and  concurrently  with 
the  County  Justices. 

The  comoination  in  each  of  these  Acts  of 


the  saving  of  the  jurisdiction  of  the  County 
Justices,  with  the  power  to  issue  a  SpecUd 
Commission,  is  conclusive  that  the  jurisdic- 
tion of  such  Special  Commission  was  not  to 
be  exclusive. 

These  two  Acts  were  followed  b]^  the  Act 
of  1860,  19  and  20  Vict.  cap.  xxxii,  which 
again  extended  the  police  boundaries,  but 
transferred  the  powers  of  the  former 
Police  Commissioners  to  the  Lord  Provost, 
Magistrates,  and  Council.  But  while  it  was 
sutstantially  only  a  third  Police  Act,  it  at 
the  same  time  extended  the  "  limits  and 
boundaries  of  the  Royal  Burgh  of  Edin- 
burgh "  so  as  to  make  the  area  of  the  Par- 
liamentary and  police  and  royal  burgh 
coincide. 

It  was  declared  (section  3)  that  the  Lord 
Provost,  Magistrates,  and  Council  should 

Sossess  the  same  rights,  powers,  and  juris- 
ictions  of  every  kind  over  the  whole  terri- 
tory of  the  City,  as  extended  by  the  Act,  as 
they  possessea  "within  the  royalty  and 
present  limits  of  the  City,  any  charter,  law, 
or  usage  to  the  contrary  notwithstanding," 
and  the  subordinate  magistracies  and 
jurisdictions  of  the  regality  of  Canongate 
and  baronies  of  Calton  and  Portsbuigfa 
were  abolished.  By  section  4,  however, 
the  jurisdiction  of  the  Sheriff  and  the  Jus- 
tices of  the  Peace  of  the  County  of  Edin- 
burgh is  very  amply  saved,  while  by  the 
next  section  (section  5)  the  exercise  of 
their  functions  by  the  City  Justices  is  pro- 
vided for. 

The  Act  of  1879,  42  and  4S  Vict  cap. 
cxxxii,  is  of  the  nature  of  a  repealing  and 
consolidating^  statute,  and  need  not  be 
further  noticed  than  to  say  that  section 
322  saved,  inter  alia,  the  jurisdiction  of 
the  Justices  of  the  Peace  of  the  County  of 
the  City  of  Edinburgh,  and  of  the  Sheriff 
and  of  the  Justices  of  the  Peace  for  the 
County  of  Midlothian,  civil  as  \7eU  as  cri- 
minal, "which  any  of  them  has  had  or  is 
in  any  ways  entitled  to  use  or  exercise," 
except  so  far  as  might  be  inconsistent 
with  the  provisions  of  the  Act.  It  can 
hardly  be  maintained  that,  in  face  of  this 
reservation,  the  jurisdiction  of  the  County 
Justices  was  impliedly  excluded  from  the 
limits  of  the  City,  and  particularly  from  the 
limits  of  the  extension. 

Section  385  further  enacted  that,  "  not- 
withstanding the  repeal  of  the  Eidinbiuvh 
Police  Act  1848,  Her  Majesty  and  Her 
Royal  Successors  from  time  to  time  ai 
heretofore  may  nominate  and  appoint 
special  Justices  of  the  Peace  for  the  County 
of  the  City  of  E^inbur^h  and  the  limits  <h 
the  said  Act,"  and  section  306,  "  that  such 
Justices  should  hold  their  sessions  in  the 
same  manner  as  justices  of  the  peace  of 
shires  and  other  districts  in  Scotland." 

But,  as  was  said  of  the  Acta  of  1822  and 
1848,  the  combination  of  the  saving  clause, 
with  the  power  to  the  Crown  to  issue  a 
Special  Commission,  is  conclusive  that  the 
jurisdiction  of  such  Special  CommissioD 
was  not  intended  to  be  privative. 

A  further  extension  was  made  in  1882  by 
the  Act  45  and  46  Virt  c.  clxi,  when  the 
police  boundaries  were  still  further  ex- 
tended, and  the  municipal  boundaries  made 
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coextensive.  While  by  section  24  the 
Crown  was  empowered  to  nominate  special 
Justices  "for  the  County  of  the  City  of 
Edinburgh,  and  the  limits  of  the  Eldinburgh 
Police  Act  1848,"  by  section  20  it  was  enacted 
that,  "  except  by  this  Act  otherwise  speci- 
allyproTidM,  nothing  in  this  Act  contained 
shall  alter,  diminish,  or  affect  the  authority 
and  jurisdiction  of  the  Sheriff  or  Justices  of 
the  Peace  of  the  County  of  Edinbureh." 

In  1885  and  again  in  1890  there  were  further 
extensions,  but  in  terms  which  call  for  no 
remark. 

From  this  examination  of  the  various 
Acts,  from  the  last  proper  extension  of  the 
royalty  in  1814  down  to  1800,  whatever 
changes  were  made  and  new  jurisdictions 
conferred,  the  utmost  care  was  taken  to 
weserve  the  existing  jurisdiction  of  the 
Uounty  Justices  within  the  boundaries  of 
the  City  and  Burgh  of  Eidiuburgh,  though 
setting  up  a  jurisdiction  in  a  Si>ecial  Com- 
mission of  Justices  concurrent  with  it.  And 
it  is  incontrovertible  that  prior  to,  and 
througbont  the  whole  period  covered  by 
these  Act^  the  County  Justices  in  fact  had 
sod  exercised  the  jurisdiction  they  now 
cbum. 

rV.  HowfM-  is  the  question  affected  by  the 
erection  of  the  City  and  Burgh  of 
Edinbui^h  into  a  County  of  a  City? 

Down  to  1800,  at  any  rate,  this  erection  is 
an  assumption  merely  or  at  best  an  impli- 
cation. 

We  cannot  better  express  the  view  on 
which  this  assumption  or  implication  is 
founded  than  in  the  words  01  Sir  David 
Dalrymple  in  his  report  to  Queen  Anne's 
Government  in  1709,  where  he  says — "But 
the  City  of  Eklinburgh  being  the  capital  of 
tiie  kingdom,  and  its  magistrates  from  the 
time  of  King  James  III  having  been  per- 
petual Sheriffs  within  the  City,  and  also 
appointed  to  be  Justices  of  the  Peace  within 
the  (Munds  thereof,  some  years  before  any 
Justices  of  Peace  were  appointed  for  the 
shite,  the  City  of  Edinburgh  hath  always 
been  reckoned  as  a  shire  or  county  within 
itself,  distinct  from  the  shire  of  Midlothian  ; 
and  these  two  are  in  effect  as  distinct  in  all 
respects  as  any  other  two  shires  in  the 
kiogdom,  save  that  the  City  of  Edinburgh 
being  situate  in  the  said  shire,  the  whole 
courts  of  the  shire  are  held  and  kept  within 
Bdinburgh,  and  have  the  use  of  the  Farlia- 
meut  House  and  of  the  prisons  there."  In 
oar  opinion  the  learned  Lord  Advocate  is 
Kuilty  of  rather  hasty  generalisation  and 
deduction,  and  practically  begs  the  question 
before  him.  But  the  founaatioii  of  his 
opinion  is  evidently  the  g^ft  of  Sheriffship 
to  the  Lord  Provost  and  Magistrates, 
coupled  with  the  gi-ant  to  them  of  the  office 
of  Justice  of  Peace,  assumed  to  be  prior  in 
date  to  the  issue  of  the  Commission  for  the 
County. 

Having  reg^ard  to  the  statutes  and  grants 
which  have  already  been  examined,  we 
Uiink  that  it  may  safely  be  concluded  that 
theg^nt  of  a  separate  Commission  of  the 
Peace  in  itself  neither  creates  the  district 
for  which  the  appointment  is  made  a 
county,  nor  precluaes  a  cumulative  juris- 
diction in  the  County  Justices.    Bu  t,  •prima 


fade,  there  is  more  in  the  gdft  of  the 
Sheriffship.  The  conception  en  the  office 
of  sheriff — theoretically,  at  least — involves 
the  severance  of  bis  shrievalty  or  shire 
from  the  rest  of  the  county;  out  a  con- 
sideration of  the  history  of  the  Sheriffship 
of  the  City  of  Eldinburgh  leads  us  to  the 
conclusion  that  the  grant  of  Sheriffship  to 
the  Lord  Provost  and  Magistrates  did  not 
carry  all  the  theoretical  incidents  of  such 
g^rant,  and  cannot  be  founded  upon  as 
creating  a  shire  or  county  for  all  purposes 
sepai'ate  from  and  independent  of^  the 
County  of  Midlothian.  Had  the  grant 
been  followed  in  practice  by  such  severance 
and  independence,  it  might  have  been  other- 
wise, but,  as  has  been  the  fact,  the  g^ant, 
if  it  did  not  partake  much  of  the  nature  of 
a  titular  dignity,  has  certainly  not  had  the 
consequence  of  severing  the  City  of  Edin- 
burgh from  the  jurisdiction  of  the  Sheriff 
of  Midlothian  or  its  area  from  the  county. 

The  original  grant  of  Sheriffship  to  the 
Lord  Provost  and  Magistrates  as  represent- 
ing the  City  by  King  James  III  in  1482, 
King  James  VI's  charter  of  1008,  and  King 
Charles  I's  charter  of  1080,  make  no  express 
severance  of  the  City  area  from  the  County, 
contain  no  erection  of  that  area  into  a 
County  of  a  City,  but  speak  of  it  always 
as  a  burgh  royal  or  as  a  city  and  burgh 
royal;  and  further,  even  if  their  effect 
could  be  carried  as  high  as  the  City 
maintains,  they  only  apply  to  the  ancient 
royalty,  and  do  not  nelp  to  make  a  County 
of  a  City  of  the  extended  areas. 

Perhaps  we  should  at  this  stage  refer 
to  auotner  document  produced,  viz.,  the 
Epitome  of  a  Signature  of  Confirmation 
alleged  to  have  been  superscribed  by  King 
William  III  in  1798.  Had  a  charter  been 
granted  of  such  tenor  and  been  acted  upon 
the  position  might  have  been  different. 
Thte  Ix)rd  Provost  would  have  been  Sheriff 
exclusive  and  privative  of  the  Sheriff  of  the 
County,  and  the  reddendo  for  the  grant 
would  have  been  the  administration  of  jus- 
tice "  in  the  aforesaid  offices  of  sheriffship 
and  crownery,  and  keeping  and  preserving 
of  the  Justice  of  Peace  Court  within  the 
said  bnrgh,  used  and  wont  for  all  other 
burden,"  &c.  But,  in  the  first  place,  we 
cannot  assume  that  any  such  charter  ever 
was  grauted,  or  that  before  it  was  executed 
other  counsels  did  not  prevail.  It  is  not 
conceivable  that  a  charter  of  such  import- 
ance should  have  disappeared,  leaving  be- 
hind only  an  epitome  of  its  signature. 
But,  secondly,  we  regard  the  terms  of  the 
Epitome  of  the  Signature  as  an  admission 
that  the  express  recognition  of  the  p-ant  of 
sheriffship  as  exclusive  and  privative,  was 
needed  to  give  to  the  charters  of  14i£i,  10(^ 
and  1030  the  effect  which  the  burgh  (through- 
out the  Signature  ihe  word  "' burgh  is 
consistently  used,  and  neither  the  term 
'  city  or  county  of  a  city ' ")  desired. 

But  then,  lastly,  it  is  alleged  that  there 
has  been  recognition  by  the  Crown,  of 
Edinburgh  as  a  County  of  a  City.  Now,  it 
is  true  that  there  have  been  some  instances 
of  the  use  of  the  term,  but  we  think,  if  ex- 
planation was  obtainable,  they  would  pro- 
Dably  be  traced  in  their  origin  to  the  burgh 
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and  its  officials,  whose  wish  was  father  to 
the  thought,  but  who  have  never,  even  in 
their  Act  of  1896,  fairly  faced  the  question 
so  attempted  to  be  indirectly  compassed. 

The  flrat  statutory  use  of  the  expression 
"County  of  a  City"  which  we  have  lound  is 
in  the  Police  Act  of  1822,  3  Geo.  IV,  c.  fi8. 
Incidentally,  in  empowering  him  to  grant 
deputations  to  certain  councillors,  termed 
old  bailies,  who  were  not  magistrates  ea; 
officio,  the  Lord  Provost  is  styled  "  Sheriff- 
R-incipal  within  the  County  of  the  said 
City."  In  the  same  way,  in  the  City's  Act 
of  1870,  sections  322  and  366,  and  in  that  of 
1882,  section  24,  the  same  words  are  used, 
particularly  where  the  power  is  conferred 
upon  the  Crown  of  appointing  special  Jus- 
tices of  the  Peace  for  tne  County  of  the  City 
of  Edinburgh.  And  these  are,  we  think, 
all  the  cases  where,  even  in  the  local  and 
private  Acts  of  the  City,  the  expression  is 
used.  We  cannot  accept  that  the  Crown  is 
thereby  committed  to  the  erection  of  the 
City  of  Edinburgh  into  a  county  separate  in 
all  respects  from  the  County  ot  Midlothian, 
or  to  a  recognition,  ex  jiost  facto,  that  it 
had  been  so  erected,  particularly  when  the 
saving  clauses  of  these  very  Acts  are 
regarded  which  take  the  whole  edge  of  the 
alleged  recognition. 

Still  less  can  we  give  the  effect  contended 
to  the  various  commissions  of  lieutenancy 
and  commissions  of  the  peace  which  are  to 
be  found  among  the  productions.  The 
Grant  of  Lieutenancy  of  1794  speaks  of  the 
sheriffship,  but  not  of  the  County  of  the 
City,  ana  so  does  that  of  1837.  But  we 
should  have  thought  the  Commission  of 
the  Peace  granted  for  the  special  district 
of  Edinburgh  on  the  25th  September  1823 
by  virtue  of  the  powers  contained  in  the 
Police  Act  of  the  preceding  year  1822,  a 
more  important  document,  yet  at  the 
transition  from  the  Lord  Provost  and 
Magistrates  as  ex  officio  Justices  to  a  Special 
Commission  of  the  Peace,  we  have  the 
special  Justices  appointed  to  keep  our  peace 
merely  in  the  City  of  Edinburgh  and  liber- 
ties thereof,  and  not  in  the  police  district 
created  by  the  Act. 

In  the  Commission  by  Queen  Victoria  in 
1884,  however,  the  style  is  altered  to  that  of 
our  City  and  County  of  our  City  of  Edin- 
burgh, and  the  Justices  are  appointed  to 
keep  our  peace  in  the  County  or  the  City  of 
Edinburgh  and  limits  of  the  Edinburgh 
Police  Act  1848,  and  also  of  the  burgh  of 
Edinburgh  as  defined  by  the  Edinburgh 
Police  and  City  Municipal  Extension  Act 
1882,  but  so  little  is  the  reality  of  the 
style  recognised  that  the  Commission  con- 
cludes by  commanding  "  by  the  tenor  of 
these  presents  our  Sheriff  of  the  County  of 
Edinburgh  that  at  certain  days  and  places 
which  you  or  any  such  two  or  more  of  you 
(as  is  aforesaid)  shall  make  known  to  him, 
he  cause  to  come  before  you  or  such  two  or 
more  of  you  (as  is  aforesaid)  so  many  and 
such  good  and  lawful  men  of  his  bailiwick 
(as  well  within  liberties  as  without)  by 
whom  the  truth  of  the  matter  in  the  pre- 
mises shall  be  the  better  known  and  deter- 
mined ; "  and  it  further  proceeds — "  We 
also  command  the  Lord  Provost  of  our  City 


aforesaid  to  bring  before  you  at  the  day 
and  places  aforesaid  the  writs,  precepts, 
processes,  and  indictments  aforesaid,  that 
they  may  be  inspected  and  by  due  course 
determined  as  is  aforesaid."  From  this 
document  it  does  not  very  well  appear 
what,  even  in  the  estimation  01  the 
draughtsman,  the  County  of  the  City  was. 
But  ferfrom  the  style  aftecting  the  reality, 
recourse  is  had  not  to  the  Lord  Provost  as 
Sheriff  of  the  County  of  the  City  but  to  the 
Sheriff  of  the  county  (as  well  toithin  liberties 
as  without)  for  assistance  to  effectuate  the 
jurisdiction. 

On  the  other  hand,  the  Commission  of 
Peace  for  the  County  in  1810,  on  which  no 
modification  has  apparently  subsequently 
been  made,  makes  no  exception  from  the 
county  area,  but  speaks  or  the  county  as 
well  within  liberties  as  without,  and  in  so 
doing,  as  we  think,  exactly  defines  the 
situation,  which  was,  that  the  so-called 
County  of  the  City  was  of  the  nature  of  a 
liberty  within  the  county  not  separate  or 
independent,  but  having  certain  offices 
with  jurisdictions  and  functions  not  exclu- 
sive or  privative  but  concurrent. 

We  now  come  to  the  question — 
V.  What  is  the  special  bearing  of  the  Ex- 
tension Act  of  1896  upon  the  question 
at  issue  ? 

As  we  stated  at  the  outset,  we  think  that 
the  case  for  the  City  comes  ultimately  to 
depend  on  the  interpretation  to  be  placed 
upon  this  Act.  This  is  rendered  a  matter 
01  considerable  difficulty  by  the  apparent 
unwillingness  of  the  City  and  their  advisers 
to  face  directly  what  they  were  aiming  at. 
To  what  this  is  to  be  attributed  we  of  course 
do  not  know,  but  there  can  be  no  doubt 
that  the  City  desired  to  obtain  recognition 
of  the  erection  of  the  extended  area,  as 
fixed  by' that  Act,  into  a  County  of  a  City, 
it«  entire  severance  from  the  county,  and 
the  exclusion  from  its  bounds  of  all  other 
inferior  or  cumulative  jurisdictions.  But 
then,  unfortunately,  the  Act  goes  on  the 
tack  of  assuming  that  much  had  been  done 
which  it  was  wished  should  be  done.  Thus 
the  preamble  commences  by  the  statement, 
which  assumes  a  prior  ei-ection  for  T^bich 
we  find  no  express  warrant,  "  whereas  the 
City  of  Edinburgh  is  a  County  of  itself,  and 
has  a  separate  Court  of  Quarter  Sessions  and 
a  Commission  of  the  Peace,"  and  so  proceeds 
to  set  forth  the  expediency  of  an  extension 
of  the  boundaries  of  the  City  and  Royal 
Bureh  of  Edinburgh  and  County  of  the  City 
of  Edinburgh,  and  of  the  relative  expedi- 
ency of  "  all  franchises,  rights,  privileges, 
and  immunities  of  the  said  City  and  Burgh 
and  the  Royalty  thereof  and  County  of  the 
City,  and  the  powers,  jurisdictions,  authori- 
ties, and  privileges  of  the  Lord  Provost  and 
Magistrates  and  of  the  Magistrates  and 
Council,  and  of  the  Police  and  the  Burgh 
and  Dean  of  Guild  Courts  thereof,  and  all 
other  jurisdictions  whatsoever  being  ex- 
tended over  and  made  applicable  to  and 
within  the  extended  City  and  Royal  Burgh," 
and  of  the  provisions  of  the  Edinburgh 
Municipal  and  Police  and  other  local  Acts, 
in  force  for  the  time,  being  extended  and 
applied  "to  the  City  and  Royal  Burgh  and  to 
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the  County  of  the  City  as  so  extended."  It 
then  narrates,  omitting  to  note  that  there 
had  been  no  disjunction  of  the  ancient 
royalty  or  of  the  previous  extensions,  that 
it  would  be  necessary  that  the  diati-icta  to 
be  annexed  should  be  disjoined  from  the 
County  of  Midlothian  for  the  purposes  of 
the  Act,  and  that  "  all  matters  of  adminis- 
tration and  managenaent,  and  all  jurisdic- 
tions, powers,  and  authorities  within  the 
districts  annexed,"  should  be  devolved 
upon  and  vested  in  the  Corporation. 

And  then  the  preamble  proceeds  with 
this  important,  or  rather  essential,  state- 
ment "that  it  is  expedient  that  the  said 
burgh  of  Portobello  and  the  other  districts 
added  to  the  City  under  this  Act  should  be 
and  be  deemed  to  be  part  of  the  County  of 
the  City  of  Edinburgh,  and  should  be  within 
the  jurisdiction  of  Quarter  Sessions  of  the 
said  County  of  the  City  of  Edinburgh  and 
of  the  Commission  of  the  Peace  thereof,  and 
that  the  power  of  the  existing  and  future 
lords-lieutenants,  deputy-lieutenants,  and 
justices  of  the  peace,  and  licensing  courts, 
and  courts  of  quarter  session,  and  all  other 
courts,  jurisdictions,  and  functions  of  and 
within  the  county  of  Midlothian,  should 
cease  within  the  districts  annexed." 

What  we  have  italicised,  it  must  be  noted, 
assumes  that  the  powers,  jurisdictions,  &c., 
have  alreadv  ceased  in  the  existing  City  and 
Royal  Burgh  or  in  the  County  of  the  City,  if 
it  was  properly  so  styled,  to  which  the 
annexation  is  made,  and  that  the  existing 
City  and  Royal  Burgh  had  already  been  dis- 
joined from  the  County  of  Midlothian, 
neither  of  which,  in  our  opinion,  was  the 
case.  But  at  the  same  time  it  is  clear 
that  what  the  promoters  of  the  Act  in- 
tended was  an  entire  disjunction  of  the 
whole  area,  original  and  extended,  of  the 
City  from  the  County  of  Midlothian,  its 
erection  into  a  County  of  a  City,  and  the 
exclusion  from  it  of  tne  jurisdiction  of  the 
Midlothian  County  Justices.  '  The  question 
really  is  whether  the  intenSion,  which  is 
nuiQifest,  though  marred  by  the  above  in- 
accuracy of  statement  in  the  preamble,  is 
carried  out  in  the  operative  portions  of  the 
statute,  and  it  is  necessary  to  examine  these 
with  some  minuteness. 

Now  the  interpretation  clause  (section  4) 
provides  that  "  the  existing  burgh  "  should 
mean  the  existing  Oitv  and  Royal  Burgh 
of  Edinburgh  witnin  the  limits  defined  by 
the  last  Ebctension  Act;  that  "the  City 
and  Royal  Burgh"  and  "the  City"  should 
wspectively  comprehend  the  wnole  area 
within  the  limits  of  the  City  and  Royal 
Burgh  of  Eklinburgh  as  extended  and  de- 
fined by  this  Act. 

Section  5  defines  the  extended  bound- 
aries. 

Section  6  proTides  that  the  County  of  the 
City  of  E^inbiirgh  shall  be,  and  be  deemed 
to  be,  and  shall  include,  the  City  and  Royal 
Burgh  as  extended  and  defined  oy  this  Act, 
and  that  "all  existing  charters,  statutes, 
enactments,  laws,  customs,  and  usages  with 
respect  to  the  lieutenancy,  depute  lieuten- 
ancy, and  the  sheriffship,  and  with  respect 
to  Justices  of  the  Peace  and  general  Quar- 
ter Searions  of  the  Peace,"  &c.,  "all  a«  the 


same  are  at  the  passing  of  this  Act  applic- 
able within  the  County  of  the  City  of  Edin- 
burgh, shall  be  applicanle  within  the  County 
of  the  City  of  Edinburgh  as  extended  by 
this  Act." 

Section  7  expressly  disjoins  from  the 
Coimty  of  Midlothian  the  dtstricts  annexed 
to  the  City  by  the  Act,  but  it  omits  to  dis- 
join, and  we  are  unaware  of  any  precedent 
or  subsequent  express  disjunction  of  the 
area  to  which  the  annexation  is  made. 

Section  8  empowers  the  Crown  to  nomi- 
nate additional  Justices  or  to  issue  a  new 
Commission  of  the  Peace  for  the  County  of 
the  City  as  extended  by  the  Act. 

Section  28  provides  that  the  Lord  Pro- 
vost, Magistrates,  and  Council,  in  any  capa- 
city whatsoever,  shall  have,  possess,  and 
may  exercise  the  same  powers,  duties,  and 
functions  and  powers  of  assessment  respec- 
tively in  and  over  the  City  and  Royal  Burgh 
(i.e.,  as  extended)  as  they  now  have,  enjoy, 
and  possess  within  the  royalty  or  within 
the  existing  burgh. 

And  then  there  follows  (section  90)  the 
crucial  clause — "Subject  to  the  provisions 
of  this  Act,  and  in  so  far  as  necessary  to 
give  full  effect  thereto,  all  separate  magis- 
tracies, councils,  commissions,  authorities, 
and  jurisdictions,  and  all  rights,  powers, 
and  functions  haretofore  exercised  or  exer- 
ciseable  by  any  town  council,  commissioner, 
county  council,  district  committee,  local 
authority,  or  other  authority  within  or 
aver  the  districts  amiexed,  or  any  part 
thereof,  so  far  as  necessary  for  effecting  the 
purposes  of  this  Act,  shall  cease  and  deter- 
mine from  and  after  the  first  election  of 
magistrates  and  councillors  after  the  com- 
mencement of  this  Act;  and  the  several 
persons  by  whom  such  offices  were  held 
shall  be  freely  discharged  from  all  liabili- 
ties which  may  have  attached  to  them  in 
connection  with  these  offices."  The  italics 
are  ours.  We  pause  here  to  note  that, 
though  Justices  of  the  Peace  are  not  speci- 
ally enumerated,  they  might  possibly  be 
included  under  the  term  "separate  Com- 
missions," provided  the  preamble,  though  it 
cannot  add  to  the  enactments  of  the  statute, 
can  be  prayed  in  aid  of  the  interpretation 
of  any  such  doubtful  provision.  But  even 
were  this  so,  the  result  would  be  to  exclude 
the  jurisdictions  in  question,  and  therefore 
the  jurisdiction  of  the  County  Justices  from 
the  annexed  area,  while  leaving  them  still 
in  force  over  the  area  to  which  the  annexa- 
tion is  made,  and  this  would  not  aid  the 
City  in  the  present  question,  which  arises, 
not  even  within  the  area  of  one  of  the  pre- 
vious annexations,  but  within  the  limits  of 
the  ancient  royalty  itself,  regarding  which 
there  is  not  in  the  statute  under  review, 
and  has  not  been  in  any  prior  statute, 
any  clause,  either  of  disjunction  from  the 
county  or  of  exclusion  of  the  County  Jus- 
tices' jurisdiction. 

But  even  as  regards  the  annexed  area, 
the  interpretation,  in  aid  of  which  the  pre- 
amble is  thus  prayed,  is  rendered  more  than 
doubtful  by  the  context  of  the  concluding 
part  of  the  section,  which  provides  that  all 
actions  or  processes  "in  dependence  before 
the  courts  of  such  jurisdictions,  other  than 
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the  Dean  of  Guild  Court,  shall  be  adjudged 
and  disposed  of  by  the  Magistrates  of  the 
City  and  Royal  Burgh"  (that  is,  the  ex- 
tended City  and  Royal  Burgh),  "to  whom 
all  such  actions  and  processes  shall,  accord- 
ing to  the  subject-matter  thereof,  by 
authority  of  this  Act,  be  transferred."  Now, 
no  action  or  process  pending  before  the 
County  Justices  could  in  ordinary  course 
be  adjudged  aud  disposed  of  by  the  Magis- 
trates, and  the  inference  therefore  is  that 
the  jurisdictions  referred  to  in  the  earlier 
part  of  the  section,  and  thereby  deter- 
mined, do  not  cover  the  jurisdiction  of  the 
County  Justices. 

The  matter  is  not  advanced  by  section  31, 
which  provides  that  'all  laws,  statutes, 
jurisdictions,  powers,  privileges,  and  usages 
now  in  force  with  relation  to  or  within  the 
districts  annexed,  in  so  far  as  inconsistent 
or  at  variance  with  the  provisions  of  this 
Act,  are,  subject  to  the  provisions  of  this 
Act,  hereby  repealed,  _put  an  end  to,  and 
extinguished.'  The  jurisdiction  of  the 
County  Justices  within  the  districts  an- 
nexed may  be  inconsistent  or  at  variance 
with  the  preamble,  but,  unless  section  90 
can  be  interpreted  as  is  sought,  is  not  in- 
consistent or  at  variance  with  the  Tpro- 
visions  of  the  Act. 

We  have,  therefore,  come  to  the  conclusion 
that  Edinburgh  has  now  for  the  first  time, 
in  1806,  been  expressly  created  a  County  of 
a  City,  but  that,  while  the  determination  of 
the  jurisdiction  of  the  County  Justices  by 
force  of  this  statute  is  more  than  doubtful 
even  within  the  area  of  extension,  there  is 
no  question  that  it  has  not  been  determined 
within  the  area  of  theexisting  City  or  Burgh 
as  defined  prior  to  the  passing  or  this  Act. 
And  that  is  sufQcient  for  the  purposes  of 
the  present  case. 

We  are,  therefore,  of  opinion  that  the 
judgment  of  Lord  Pearson  should  be  ad- 
hered to  and  the  note  refused. 

Lord  Pe arson — I  remain  of  the  opinion 
which  I  expressed  in  my  judgment  as  Lord 
Ordinary.  I  observe,  however,  that  the 
reclaimer's  argument  on  the  later  statutes, 
and  particularly  on  the  Act  of  1896,  has 
been  considerably  developed  since  the  case 
was  before  me.  It  was  then  used  rather  as 
corroborating  the  reclaimer's  case  on  the 
earlier  documents,  and  not  as  an  alter- 
native argument,  which  I  think  it  truly  is. 
Regarded  as  an  alternative  argument,  it 
does  not  aid  the  reclaimer's  contention  in 
this  particular  case  which  has  arisen  within 
the  limits  of  the  ancient  royalty.  But  even 
as  regards  the  districts  annexed  to  the  City 
bjjr  the  Act  of  1896,  I  am  of  opinion  that 
that  Act  has  not,  on  a  sound  construction, 
the  effect  of  determining  the  previously 
existing  jurisdiction  of  the  Midlothian 
County  Justices. 

Lord  Dundab — I  concur  in  the  opinion 
expressed  by  Lord  Pearson  as  Lord  Ordi- 
nary, and  also  in  the  additional  opinion  re- 
turned by  his  Lordship  as  one  or  the  Con- 
sulted Judges. 

At  advising — 


Lord  Justick-Clbbk — I  concur  in  the 
judgment  of  the  Consulted  Judges. 

Lord  KTrxACHT — I  am  of  opinion  with 
all  the  Consulted  Judges  that  the  Lord  Ordi- 
nary's judgment  should  be  afi&rmed. 

Lord  Stobmonth  Dablinc^-I  have  read 
and  re-read  with  entire  satisfaction  the 
opinion  of  the  Lord  Ordinary,  along  with 
the  additional  opinion  which  he  has  sent  in 
as  one  of  the  Consulted  Judges,  and  I  agree 
in  the  unanimous  view  of  the  Consulted 
Judges,  that  the  Lord  Ordinary's  judgment 
shomd  be  adhered  to. 

Lord  Low— I  concur. 

The  Court  unanimously  adhered. 

Counsel  for  the  Suspender  and  Beclaimer 
—Cooper,  K.C.— Hunter,  K.C.  Agents- 
Allan  Lowson  &  Hood,  S.S.G. 

Counsel  for  the  Respondent— C.  N.  John- 
ston, K.C.— Wilton.  Agents— DalgleLsh  k 
BeU,  W.S. 


HOUSE    OF   LOEDS. 

(Committee  fob  Pbivilegks.) 

Tuetdajf,  July  4. 

(Before  the  Chairman  of  Committees  (Eari 
of  Onslow),  the  Lord  Chancellor  (Earl 
of  Halsbury),  Earl  Spencer,  Viscount 
Cross,  Viscount  Knutsford,  Lord  Ash- 
bourne, Lord  Macnaghten,  Lord  James, 
and  Lord  Robertson.) 

KINROSS. 

Administration  of  Jttstice  —  Ad^>ocate— 
Peer— House  of  Lords  — Bight  of  an 
Advocate  who  is  a  Peer  to  be  Beard  ai 
the  Bar. 

A  Peer  may  be  beard  as  counsel  on 

an  appeal  at  the  bar  of  the  House  of 

Lords,   but  this   does  not  include  bis 

appearing    before    Committees  of  the 

House,  or  before  the  House  when  sitting 

under  the  presidency  of  the  Lord  Hign 

Steward  on  a  criminal  case. 

This  was  an  application  by  Lord  Kinross, 

who— admitted  as  Mr  Patrick   Balfour  a 

member  of  the  Faculty  of  Advocates  in 

1881— had   succeeded   his  father,    the  late 

Lord  Justice-General,  as  Baron  Kinross  in 

the  Peerage  of  the  United  Kingdom,  in 

January  1905,  to  be  allowed  to  argue  on 

appeals  to  the  House  of  Lords  sitting  as  a 

Court  of  Appeal.    The  circumstances  of  the 

case  are   stated   by  the   Lord  Chancellor 

(Halsbury). 

Lord  Chanckllob— I  think  it  right  to 
mention  the  circumstances  under  which  I 
have  asked  that  your  Lordships  should 
give  us  your  assistance.  The  son  of  the 
late  Lord  Justice-General  of  Scotland  has 
been  called  to  the  bar  and  is  a  practising 
barrister.  There  is  a  case  coming  before 
your  Lordships'  House  in  which  he  is  de- 
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sirous,  and  his  client  is  desirous,  that  he 
should  appear  and  represent  him  as  counsel 
at  the  bar  of  your  Lordships'  House.  I 
did  not  thinlc  it  was  very  desirable  that 
without  an  appeal  to  your  Lordships'  Com- 
mittee we,  who  are  a  comparatively  small 
namber  practically  constituting  the  Court 
of  Appeal,  should  decide  the  question  aa  to 
hearmghim  for  ourselves,  because  although 
practically  those  who  are  sitting  for  that 
purpose  are  merely  a  Court  or  Appeal, 
theoretically  it  is  your  Lordships'  House. 
Therefore  I  have  asked  your  Lordships' 
assistance  in  determining  what  answer 
should  be  returned  to  the  noble  Lord  who 
desires  to  appear  as  counsel. 

I  do  not  conceal  that  I  am  myself 
stroQglr  of  opinion  that  be  ought  to  be 
allowecl  to  appear.  I  think  the  theoretic 
view  that  he  is  a  member  of  your  Lord- 
ships' House  and  so  a  member  of  the  tri- 
bunal is  not  one  which  ought  to  prevail 
in  practice.  The  House  when  sitting  on 
appeals  is  confined  to  the  legal  meuibers 
01  the  House  of  Lords,  including  the  Lords 
of  Appeal  who  are  appointed  for  that  pur- 
pose. A  Court  of  Appeal  has  been  specially 
constituted,  before  which  no  appeal  can  bie 
entertained  unless  three  of  those  members 
are  present.  Theoretically  I  can  imagine 
that  a  good  many  things  might  be  said 
against  the  view  which  I  entertain  ;  but  it 
seems  to  me  that  practically  the  question 
is  not  one  which  ought  to  create  much 
difBcultv.  I  do  not  see  why  a  Peer  should 
be  precluded  from  appearing  before  the 
final  Court  of  Appeal. 

Two  things  strike  one  at  once  with  refer- 
ence to  the  general  question.  In  the  first 
place,  Lord  Coleridge,  who  is  a  member  of 
this  House,  is  continually  practising  before 
the  Courts,  and  therefore  it  may  be  assumed 
that  there  is  nothing  in  the  position  of  an 
advocate  before  the  courts  to  prevent  a 
Peer  from  practising  at  the  bar.  Then  the 
question  arises,  is  there  anything  to  exclude 
Him  from  appearing  also  before  the  highest 
Court  of  Appeal  ?  Whatever  may  be  said 
aliOQt  that  now,  there  is  no  doubt  that  in 
Mrlier  times  there  was  not  a  strong  parti- 
tion between  the  bench  and  the  bar.  If 
anything  is  to  be  said  about  the  traditions 
of  the  bar,  my  impression  derived  from  the 
old  reports  is  that  in  the  times  of  our  early 
legal  nistoi7  a  man  was  one  day  an  advo- 
cate and  the  next  day  a  judge.  In  fact, 
when  you  use  the  old  reports  for  the  pur- 
pose of  authority,  it  is  difficult,  without 
making  some  sort  of  antiquarian  inquii^, 
to  ascertain  whether  or  not  the  words  you 
qoote  are  words  of  authority  coming  from 
one  of  .the  judges,  or  whether  they  ai-e 
merely  the  argument  of  counsel  whicli  may 
have  been  uttered  the  day  before  in  his  capa- 
city as  counsel,  and  not  as  a  judge  at  all. 
Prom  time  to  time  they  went  from  the 
bench  to  the  bar  and  from  the  bar  to  the 
bench  during  all  those  years.  And  then  I 
may  refer  to  the  present  state  of  things  in 
the  Privy  Council.  We  have  a  distinguished 
member  of  the  House  of  Commons  and  of 
the  bar— Hr  Aaquith — who  is  also  a  mem- 
W  of  the  Pirivy  Council,  practising  before 
the  Privy  Council.    It  may  be  said  that  he 


ia  not  a  member  of  the  Judicial  Committee 
of  the  Privy  Council.  That  is  true  ;  but  it 
would  be  strange  if  that  circumstance  were 
to  affect  the  question  whether  or  not  he 
ought  to  be  heard  as  an  advocate  before 
the  tribunal.  It  is  plain  that  circumstances 
might  arise  any  day  in  which  the  Sovereign 
might  appoint  him  a  member  of  the  Judi- 
cial Committee.  I  only  desire  to  make  this 
motion  in  order  to  start  the  discussion, 
that  we  may  receive  your  Lordships'  help 
and  countenance,  whatever  view  we  take 
of  the  matter,  and  that  the  noble  Lord  who 
wishes  to  appear  should,  before  he  formally 
makes  his  application  to  be  heard,  be  in- 
formed whetner  he  will  be  heard  or  not._  I 
propose  to  move,  with  a  view  to  starting 
the  discussion— That  according  to  the  prac- 
tice of  the  highest  Court  of  Appeal,  the 
House  of  Lords,  there  is  no  reason  why  a 
Peer  should  not  be  heard  as  an  advocate  to 
argue  questions  of  law  before  your  Lord- 
ships' House. 

Lord  James — As  one  of  the  older  mem- 
bers of  your  Lordships'  Committee,  I  should 
like  to  say,  with  very  great  defei-ence,  that 
I  entirely  differ  from  the  view  that  has 
been  presented  by  my  noble  and  learned 
friend,  and  I  trust  your  Lordships  will 
consider  well  before  you  accept  this  mo- 
tion. I  am  not  for  a  moment  suggesting 
that  a  Peer  should  not  practise  as  a  bar- 
rister in  the  courts  of  law.  Uutil  the  case 
of  Lord  Coleridge  occurred  the  question 
had  never  arisen ;  but  it  appears  to  me 
that  the  course  taken  by  the  noble  and 
learned  Lord  was  perfectlv  justifiable.  If 
I  may  say  so  respectfully,  I  think  the 
more  the  members  of  this  House  associate 
themselves  with  the  profession  the  better. 
In  my  opinion  Lord  Coleridge  was  well 
within  his  right  in  practising  at  the 
bar.  But  that  is  not  the  question  now 
before  your  Lordships.  The  question  is, 
whether  a  man  who  is  a  member  of  a  tri- 
bunal can  practise  before  that  tribunal. 
If  we  accept  this  motion,  that  Lord 
Kinross  should  be  allowed  to  practise 
at  the  bar  of  the  House,  I  cannot 
understand  how  we  can  refuse  him  the 
r^ht  to  appear  before  committees  of  the 
!^use  also.  I  cannot  see  any  distinction, 
and  the  very  important  question  arises 
whether  we  shall  not  by  giving  this  per- 
mission be  encouraging  the  House  of  Com- 
mons to  determine  that  its  members  may 
Sractise  before  the  committees  of  that 
louse.  There  is  a  very  thin  partition  be- 
tween practising  before  committees  of  the 
House  and  before  the  House  generally. 
What  is  there  to  prevent  a  Peer  who  prac- 
tises before  the  House  itself  from  practising 
before  one  of  its  committees  ?  And  let  me 
refer  to  a  recent  case.  Three  or  four  years 
ago  we  had  a  Peer  on  his  trial  for  a  felony. 
If  this  permission  is  g^'anted,  what  will 
there  be  to  prevent  a  Peer  from  being  heard 
as  an  advocate  at  the  bar  and  then  coming 
in  and  taking  _part  in  the  decision  of  the 
very  case  in  wnich  he  has  been  an  advocate? 
We  must  not  forget  that  when  we  are 
sitting  to  hear  appeEQs  we  are  sitting  as  the 
House  of  Lords.     According  to  the  theory 
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of  the  Constitution  we  are  the  House  of 
Lords,  determining  the  question  as  such, 
and  whether  we  sit  as  a  hniited  number  of 
legal  Peers  to  hear  appeals  in  civil  causes, 
or  as  a  judicial  tribunal  to  determine  the 
guilt  or  innocence  of  one  of  our  Peers,  we 
are  in  any  case  the  highest  court  of  law  in 
the  land.  My  noble  and  learned  friend's 
motion  involves  this,  in  principle  at  least, 
that  a  member  of  this  House  may  appear 
before  the  House  and  argue  before  it,  with 
a  right  afterwards  to  take  part  in  the  deci- 
sion. I  say  that  would  be  a  scandal.  We 
have  some  analogv  to  g^ide  us  upon  the 
principle  as  to  whether  a  member  of  a 
tribimal  can  practise  before  it  or  not.  As 
your  Lordships  are  aware,  there  was  a  time 
when  the  House  of  Commons  decided  upon 
election  petitions  by  its  own  committees, 
but  in  the  year  1868  the  determining  of 
those  petitions  was  placed  in  the  hands  of 
the  Judges.  Then  because  that  tribunal 
(the  Judges)  reported  to  the  House  of  Com- 
mons, those  who  had  the  care  of  the  inter- 
ests both  of  Parliament  and  the  bar  in  their 
hands  had  to  consider  whether  a  barrister 
who  was  also  a  member  of  Parliament  had 
a  right  to  appear  before  that  tribunal.  If  I 
recollect  rightly,  the  determination  of  that 
question  was  chiefly  in  the  hands  of  Sir 
John  Coleridge  and  Sir  John  Karslake,  and 
a  few  months  later,  in  the  spring  of  1860,  I 
was  a  party  to  it.  We  determined  that  no 
member  of  the  House  of  Commons  should 
appear  before  an  election  Judge,  because 
the  election  Judge  had  to  report  to  the 
House,  and  therefore  the  barrister  practis- 
ing before  him  would  be  practising  before 
the  same  tribunal  of  which  he  was  a  mem- 
ber. I  may  remind  my  noble  and  learned 
friend,  who  was  engaged  in  nearly  all  the 
election  petitions  until  he  took  his  seat  in 
the  House  of  Commons  in  1876,  that  that 
rule  was  fully  accepted.  Some  members  of 
the  House  gave  up  appearing  on  a  consider- 
able number  of  petitions,  and  we  maintained 
the  principle  that  a  member  of  the  House 
of  Commons  should  not  practise  before  the 
tribunal  which  would  have  to  report  to  the 
House. 

One  word  as  to  the  analogy  which  my 
noble  and  learned  friend  has  spoken  of  in 
respect  to  the  Privy  Council  in  the  case  of 
Mr  Asc}uith.  The  rule  of  conduct  was  that 
a  barrister  should  not  practise  before  the 
Judicial  Committeeif  he  oecame  an  ordinaiy 
Privy  Councillor.  Sir  John  Karslake,  for 
one,  entertained  this  view.  Acting  upon 
that  rule  in  188.5,  when  I  had  the  honour  of 
being  made  a  Privy  Councillor,  I  refused  to 
appear  before  the  Judicial  Committee  be- 
cause I  could  not  bring  myself  to  practise 
before  that  tribunal,  although  there  was  a 
strong  partition  between  the  general  body 
of  Privy  Councillors  and  the  members  of 
the  Judicial  Committee.  That  was  formerly 
accepted  and  acted  upon  as  the  proper  rule 
whicn  should  guide  those  who  practised 
before  the  Privy  Council  until  very  recently, 
and  although  my  friend  Mr  Asquith  has  a 
right  to  do  what  he  has  done — and  I  have 
not  a  right  or  a  desire  to  criticise  him  in 
the  least — still  there  can  be  no  doubt  that 
that  right  was  not  acted  upon,  and  had 


never  been  acted  upon  by  anvone  except 
Mr  Asquith,  in  the  long  period,  which  had 
elapsed  before  he  chose  to  take  that  course. 
For  the  reasons  I  have  given  I  am  very 
strongly  against  breaking  down  this  barrier, 
which  in  my  opinion  rightly  exists,  prevent- 
ing any  member  of  a  tribunal  from  practis- 
ing before  it,  although  I  daresay  this  motion 
might  not  in  fact  have  a  wide  operation.  I 
feel  bound  to  express  my  opinion  against  it 
in  the  interests  Doth  of  the  dignity  of  this 
House  and  of  the  members  of  the  bar  who 
practise  before  it. 

Lord  Ashboubne— I  must  say  the  incli- 
nation of  my  mind  is  not  in  accord  with 
my  noble  and  learned  friend  Lord  James. 
Nor  am  I  impressed  with  his  arguments, 
although  I  recognise  their  interest  and  the 
the  great  fairness  with  which  he  has  pre- 
sented them.  My  noble  and  learned  friend 
has  used  an  expression  to  the  effect  that 
members  of  your  Lordships'  House  are 
members  of  the  tribunal  that  hears  appeals, 
and  indeed  he  has  referred  to  that  fact 
more  than  once.  It  is  true  only  in  a 
historical  and  remote  sense,  for  in  all  the 
years  that  any  of  your  Lonlships  now  pre- 
sent recall  no  Peer  not  leamea  in  the  law 
according  to  the  technical  description  has 
attempted  to  take  any  part  in  a  decision  of 
your  Lordships'  House  m  legal  matters.  I 
venture  to  say  that  if,  when  an  appeal  was 
being  heard  in  your  Lordships'  House  upon 
a  point  of  law,  any  member  of  the  House 
not  learned  in  the  law  sought  to  take  part 
in  the  proceedings,  those  wno  were  specially 
responsible  for  the  legal  business  of  your 
Lordships'  House  would  feel  compelled  to 
animadvert  very  strongly  upon  it,  if  not  to 
adjourn  the  hearing  of  the  case.  I  can 
hardly  imagine  a  step  more  inconvenient, 
more  entirely  opposisd  to  constitutional 
usage^  than  tor  any  member  who  had  not 
held  one  of  the  qualifying  offices  which 
would  justify  him  in  taking  part  in  hearing 
app>eals  to  come  here  ana  seek  to  discuss 
the  important  questions  of  law  which  are 
from  time  to  time  coming  before  your 
Lordships'  House.  I  admit,  of  course,  tttat 
the  House  of  Lords  is  the  House  of  Lords 
for  all  purposes,  and  everjr  member  of  it  is 
a  Peer  of  Parliament  entitled  to  be  present 
on  every  occasion  when  it  site,  but  I  can- 
not but  think  it  is  putting  a  technical  point 
into  undue  prominence  when  you  speiak  of 
every  Peer  as  being  a  member  of  your  Lord- 
ships' House  for  the  decision  of  important 
legal  questions. 

Then  my  noble  and  learned  friend  says 
this  would  be  only  introductoiy  to  wider 
claims,  and  if  a  Peer  were  permitted  to 
come  and  appear  for  a  client  at  your  Lord- 
ships' Bar  it  would  be  competent  for  him 
then  to  appear  for  a  client  before  a  com- 
mittee of  the  House.  I  am  disposed  strongly 
to  question  that.  No  doubt  if  he  were 
selected  by  the  Lord  Chairman  of  Com- 
mittees as  a  member  of  a  committee  of 
your  Lordships'  House  he  would  be  entitle 
to  sit  upon  that  committee.  But  this  is 
not  a  matter  of  technicality,  it  is  a  matter 
of  substance.  If  be  sought  to  appear  on 
behalf  of  a  client  before  a  conumttee,  he 


Digitized  by  V^OOQIC 


July  4,  1905.  J 


The  Scottish  Law  Reporter.—  Vol.  XLIIl. 


155 


might  be  a  member  of  that  committee  or  a 
member,  if  not  of  that  particular  com- 
mittee, of  another  committee  in  another 
room,  there  being  no  technical  bar  against 
his  sitting  on  a  committee.  I  see  therefore 
a  great  difference,  a  vital  difference,  between 
practising  in  your  Lordships'  House  and 
appearing  before  a  committee,  when  he 
might  have  sat  on  that  very  committee  or 
on  another  committee  the  day  before  in 
another  room.  My  noble  and  learned  friend 
Lord  James  spoke  of  a  "  thin  partition."  I 
am  unable  to  see  any  thinness  about  the 
partition  at  all.  If  you  get  away  from 
mere  technicalities  and  come  to  substance 
it  Is  an  extremely  thick  partition.  If  a 
Peer  who  had  not  held  a  qualifying  legal 
office  would  be  unable  to  sit  here  without 
Tiolating  your  Lordships'  practice  as  a 
matter  of  constitutiouaJ  usage,  I  do  not 
call  it  a  thin  partition  but  a  substantial 
one— one  that  could  only  be  overcome  after 
very  serious  discussion,  and  perhaps  some 
inconvenient  interruption  of  the  ordinary 
business  of  the  House. 

Then  my  noble  and  learned  friend  refers 
to  an  assumed  analogy  between  what  is 
sooght  on  the  present  occasion  and  the 
action  of  the  House  of  Commons  in  refer- 
ence to  election  petitions.  I  was  not  myself 
able  to  follow  that.  It  is  quite  true  that 
for  purposes  deemed  wise  Dy  Parliament 
the  hearing  of  election  petitions  was  trans- 
ferred to  the  Judges,  but  the  report  comes 
bock  to  the  House  of  Commons,  and  there- 
fore everv  member  of  that  House  has  a 
right,  and  if  there  was  a  call  of  the  House 
it  would  be  his  duty,  to  be  present  at  what- 
ever proceeding  might  take  place  in  refer- 
ence to  that  report. 

I  do  not  think  the  analogies  and  reasons 
mentioned  by  the  Lord  Chancellor  have 
been  displaced  by  what  has  been  said  by 
my  noble  and  learned  friend  Lord  James  in 
his  very  interesting^  remarks.  The  practice 
of  the  Privy  Council  is,  I  think,  important, 
and  has  a  sijgniiicant  bearing  on  the  pre- 
sent discussion.  My  noble  and  learned 
friend  says  that  when  he  was  made  a  mem- 
ber of  the  Privy  Council  he  did  not  practise 
before  that  tribunal,  although  we  all  know 
that  he  was  a  very  leading  and  distin- 
guished member  of  the  Bar.  But  we  are 
aware  that  a  very  distingruished  or  pro- 
minent member  of  the  Bar,  also  a  Privy 
Councillor,  now  practises  there,  and  no 
dombt  to  the  assistance  of  the  tribunal  and 
the  advantage  of  his  clients.  Therefore  we 
find  that  the  existing  practice  of  the  Judi- 
cial Committee  of  the  Privy  Council  is  not 
to  question  the  right  of  the  Privy  Councillor 
to  appear  and  argue  for  his  clients  in  cases 
in  which  be  may  be  instructed.  I  think  that 
>»  a  matter  of  very  considerable  importance 
when  we  are  considering  analogies.  It 
must  be  borne  in  mind  also,  as  w  as  pointed 
out  by  the  Lord  Chancellor,  that  by  an 
exercise  of  the  r6yal  prerogative  it  might 
come  about  that  any  barrister  practising 
before  the  Judicial  Committee  might  be 
placed  on  that  Committee  itself ;  therefore 
what  my  noble  and  learned  friend  opposite 
has  called  a  thin  partition  would  vanish, 
*nd  a  Privy  Gouncillor  who  was  also  an 


advocate  would,  by  the  removal  of  that 
partition,  be  sitting  as  a  member  of  the 
tribunal  on  the  very  next  day. 

My  noble  and  learned  fnend  the  Lord 
Chancellor  has  mention^  the  fact  of  Peers 
practising  in  other  Courts.  I  think  that  is 
a  matter  of  considerable  importance.  The 
question  is  not  a  large  one,  because  none  of 
us  have  a  right  to  suppose,  or  can  expect, 
that  there  would  be  any  substantial  number 
of  Peers  practising  their  profession  at  your 
Lordships'  Bar  or  seeking  to  avail  them- 
selves 01  the  right  to  appear  there ;  but  the 
fact  that  a  Peer  is  permitted,  and  as  I  think 
rightly  and  fairly  permitted,  to  appear 
befoi'e  the  tribunals  of  this  country  is  a 
fact  of  considerable  importance.  What 
does  it  mean  P  Assuming  that  he  is  entitled 
to  be  regarded  as  a  member  of  the  House 
of  Lords,  and  therefore  technically  within 
the  description  of  one  who  could  hear 
appeals,  is  it  not  a  step  in  the  argument  to 
find  that  he  is  allowed  without  question  to 
discuss  and  to  take  part  in  cases  which  have 
come  before  tribunals  lower  than  that  of 
your  Lordships'  House,  it  may  be  on  Cir- 
cuit, it  may  be  in  one  of  the  Divisions,  it 
may  be  in  the  Court  of  Appeal  ?  All  that 
he  does  without  question;  and  yet  it  is 
suggested — those  being  inferior  courts— 
that  when  an  appeal  from  them  comes  up 
to  this  House  he  is  not  to  be  allowed  to 
stand  at  your  Lordships'  Bar  to  argue  it; 
that  he  must  remember  that  when  your 
Lordships  hear  an  appeal  he  is  no  longer  in 
an  inferior  court  where  he  can  be  heard 
but  in  a  Court  where  he  cannot  be  beard. 
This  is  a  new  question;  it  has  never  been 

g resented  before  for  decision  as  regards  the 
lar  of  this  House  or  its  committees.  I 
admit  that  there  is  something  in  what  my 
noble  and  learned  friend  Lord  James  has 
said — there  are  certainly  considerations  to 
be  weighed  on  both  sides ;  but  I  must  say 
that  the  balance  in  my  own  mind  is  in  fav- 
our of  what  has  been  said  by  my  noble  and 
learned  ficiend  the  Lord  Chancellor. 

Eabl  Spencer— I  am  rather  reluctant  to 
say  any  thing  among  a  body  almost  entirely 
composed  oiLaw  Lords,  but  as  this  is  a  mat- 
ter which  affects  the  House  at  large  per- 
haps I  may  have  some  little  right  to  say 
some  thing  upon  it.  Probably  I  am  the  only 
lay  peer  present  to-day  who  has  sat  in  the 
House  when  heai-ing  an  appeal.  I  remem- 
ber very  well  when  I  was  a  mere  boy  I  was 
called  in  one  morning  to  make  a  quorum, 
and  I  recollect  sitting  here  and  hearing 
appeals.  Happily  that  state  of  things  has 
passed  away;  it  was  certainly  open  to 
objection,  and  the  doing  away  with  it  was, 
in  my  opinion,  one  of  the  best  of  reforms. 
According  to  the  statement  we  have  heard, 
not  only  from  the  Lord  Chancellor  and 
Lord  Ashbourne,  but  from  Lord  James,  it 
is  well  understood  that  of  late  years  lay 
peers  no  longer  take  any  part  in  the  pro- 
cedure of  hearing  appeals  before  the  high- 
est tribunal  of  the  land. 

I  have  listened  with  the  greatest  care  to 
the  arguments  which  have  oeen  addressed 
to  the  House  this  morning.  I  confess  my 
sympathy   is   very  strong    in    favour   of 
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making  this  concession  to  Lord  Kinross. 
I  followed  the  precedents  {tnd  analogies 
which  were  brought  forward  by  Ix>rd 
James,  and  I  confess  I  did  not  think  that 
some  of  them  exactly  applied.  One  of  the 
strong  points  he  made  was  with  regard  to 
the  Privy  Council.  Lord  Ashliourne  has 
met  that.  It  seems  to  me  that  the  Gi-own 
has  that  matter  entirely  in  its  own 
hands,  because  until  a  Ptivy  Councillor 
is  called  to  sit  on  the  Judicial  Committee 
he  is  not  a  member  of  the  tribunals.  Then 
comes  the  question  of  practising  before 
committees  of  this  House.  I  think  what  is 
proposed  now  could  hardljr  l)e  a  precedent 
for  that.  I  at  once  admit  that  it  is  not 
right  that  anyone  ple<ading  before  a  tribunal 
should  also  sit  upon  that  tribunal  as  judge. 
No  doubt  an^  Peer  might  sit  on  a  com- 
mittee, but  It  does  not  follow  that  he 
would  be  put  on  a  committee  by  the 
Liord  Chairman.  It  is  not  likely  that  he 
would  put  a  legal  Peer  upon  the  committee 
if  he  has  been  in  the  habit  of  practising 
before  committees.  The  only  precedent 
which  certainly  does  throw  a  little  diffi- 
culty in  my  way  is  the  precedent  of  the 
House  sitting  as  it  did  a  few  years  ago — 
[19011  A.  C.  446;  trial  of  Earl  Russell— when 
the  Lord  Chancellor  presided  over  a  trial 
of  a  peer  for  what  I  may  call  a  criminal 
offence.  There  of  course  the  whole  House 
did  sit.  I  remember  on  that  occasion  being 
appealed  to  by  several  of  my  friends  and 
others  to  make  a  motion  ;  but  I  declined  to 
do  so,  as  I  thought  it  was  more  right  that 
the  question  should  be  decided  by  the  Law 
Lords  than  by  the  lay  Peer.  At  the  same 
time  there  we  were,  and  I  should  have  had 
a  perfect  right  to  make  a  motion  with  re- 
ference to  the  sentence.  That  is  a  case  in 
which  there  might  be  a  difficulty.  Lord 
James  was  present  there  I  think.  I  was 
going  to  throw  out  this  suggestion  :  Is  it 
possinle  that  in  passing  the  resolution  in 
the  Committee  of  Privileges  or  in  the  House 
that  Lord  Kinross  may  practise,  to  confine 
it  to  your  Lordships'  House  when  sitting  as 
the  highest  Court  of  Appeal?  If  that  could 
be  done,  it  would  sweep  away  the  only 
difficulty  I  have. 

Lord  Chanc£UX>b— My  motion  was  so 
intended. 

Lord  Macnaghten— I  am  very  glad  that 
the  Lord  Chancellor  has  submitted  this 
question  to  the  Committee  for  Privileges, 
and  I  am  very  glad  to  hear  the  opinion 
that  has  been  expressed  by  a  memt)er  of 
the  House  who  is  not  a  member  of  the  legal 
tribunal.  I  entirely  agree  with  everything 
the  Lord  Chancellor  nas  said.  One  con- 
sideration which  weighs  practically  with 
me  a  good  deal— possibly  because  I  spent  a 
good  part  of  my  life  at  the  bar — is  this.  If 
you  recognise  that  a  barrister  may  practise 
before  other  tribunals  you  place  him  at  a 
gi-eat  disadvantage  if  you  say  he  may  not 
appear  here,  and  you  place  his  clients  at  a 
great  disadvantage  also,  because  they  may 
nave  his  services  in  the  Court  of  fli-st  in- 
stance and  up  to  the  Court  of  Appeal,  and 
if  you  say  that  he  may  not  follow  the  case 
when  it  comes  by  appeal  to  this  House  you 


are  placing  both  him  and  his  clients  at  a 
very  gpi-eat  disadvantage. 

V18COCNT  Kndtspobd- As  we  were  sum- 
moned here,  perhaps  I  may  be  allowed  to 
say  a  veiy  few  words  to  express  my  com- 
plete concurrence  in  the  views  which  have 
been  stated  by  the  Lord  Chancellor  and  the 
Lord  Chancellor  of  Ireland.  It  seems  to 
me  that  we  are  dealing  in  this  case  with  a 
matter  of  substance  and  not  of  technicality. 
There  may  be  difficulties,  but  substantially 
there  can  be  no  doubt  that  the  Lord  who 
now  seeks  to  appear  before  you  would  have 
no  right,  and  could  under  no  circumstances 
have  a  right,  to  sit  also  as  a  member  of  the 
Court  in  the  case ;  therefore  he  would  not 
be  pleading  before  a  Court  in  which  he 
could  be  a  judge.  That  seems  to  me  to  be 
substantially  the  view  of  the  question  we 
ought  to  adopt.  With  the  view  entertained 
by  Lord  Spencer  as  to  defining  more  clearly 
in  the  resolution  the  particular  point  we 
are  engaged  upon,  I  desire  to  express  my 
hearty  concurrence,  and  I  understand  that 
the  Lord  Chancellor  agrees  to  that  sug- 
gestion. 

Lord  Robbbtson— I  am  not  one  of  tiie 
habitual  orators  of  this  House,  and  there- 
fore you  will  not  be  surprised  to  know 
that  I  merely  rise  to  put  one  particular 
point.  It  is  this— I  do  not  see  any  technical 
difficulty  at  all  in  what  is  proposed,  and  for 
this  reason.  The  suggestion  is  made  that 
the  noble  counsel,  having  pleaded  upon  his 
case,  could  constitutionally  come  into  the 
House  and  vote  on  that  very  case.  That 
is  not  so.  No  man  is  entitled  to  sit  and 
take  part  in  a  decision  in  this  House  or 
anywhere  else  unless  he  has  heard  the 
cause,  and  heard  it  as  a  judge.  Now  the 
Bar  is  outside  the  House  of  Lords  altogether. 
Therefore  a  Peer  who  has  heard  the  cause 
at  the  Bar  has  not  heard  the  cause.  Con- 
sequently that  difficulty  entirely  vanishes. 
I  fully  concur  with  the  view  taken  by  Lord 
Spencer. 

Lord  James— Of  course  I  accept  the  view 
that  has  been  expressed  almost  unani- 
mously, adding  as  a  rider  to  the  motion 
that  the  resolution  is  not  intended  to  apply 
to  the  apijearing  of  barristers  who  are 
Peers  before  the  Committee  of  this  House, 
or  before  the  House  when  sitting  as  a  full 
Court  in  a  criminal  case. 

Lord  Chanceixor— With  reference  to 
the  case  of  Lord  Russell,  it  was  not  a  trial 
before  this  House.  It  was  a  trial  before 
the  Lord  High  Steward  of  England,  the 
House  sitting  as  the  judges  of  fact.  It  was 
not  a  sitting  of  the  House  within  the 
language  of  my  resolution.  The  resolution 
I  propose  is — "That  according  to  the  pre- 
sent practice  of  the  House  of  Lords  there 
is  no  reason  why  a  Peer  should  not  be 
heard  as  an  advocate  to  argue  questions  of 
law  before  your  Lordships'  House ;  but 
this  resolution  is  not  intended  to  apply  to 
the  appearing  of  barristers  who  are  Peers 
before  committees  of  this  House." 

Lord  James— Could  we  add  such  fiords 
as  "  or  before  this  House  when  sitting  for 
the  trial  of  criminal  cases?" 
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Lord  Ashboitrnb  —  "  Or  when  sitting 
under  the  presidency  of  the  Lord  High 
Steward  on  a  criminal  case  ?  " 

VI8OOUNT  Cboss — I  agree,  subject  to  the 
remarks  unade  by  Lord  Spencer,  and  now 
that  that  point  has  been  met  I  entirely 
agree  with  the  motion. 

Report  from  the  Committee  for  Privi- 
leges:— "That  according  to  the  present 
practice  of  the  House  of  Lords  there  is  no 
reason  why  a  Peer  should  not  he  heard  as 
counsel  on  an  appeal  at  the  Bar  of  this 
HoQse;  but  that  this  resolution  is  not 
intended  to  apply  to  the  appearing  of 
barristers  who  are'Peers  before  committees 
of  this  House,  or  before  this  House  when 
sitting  under  the  presidency  of  the  Lord 
High  Ste'ward  on  a  criminal  case."  Made 
uid  ag;reed  to,  and  resolved  accordingly. 


Tuesday,  November  21. 

FIRST     DIVISION. 
SYMINGTONS,   PETITIONERS. 

Company  —  Statute  —  Winding-up  — 
Qrownda  fan — Construction  of  Oeneral 
Worda  in  Separate  Sub-Hection  of  Act — 
Ejusdem  Generis — "Just  and  Equitable" 
Compnnies  Act  1882  (25  and  26  Vict.  cap. 
80),  sec.  79,  sub-sec.  5. 

Section  79  of  the  Companies  Act  1802 
enacts — "A  company  under  this  Act 
may  be  wound  up  by  the  Court  as 
hereinafter  defined  under  the  following 
circumstances,  that  is  to  say,  (1)  when- 
ever the  company  has  passed  a  special 
resolution  requiring  the  company  to 
be  wound  up  by  the  Court ;  (2)  when- 
ever the  company  does  not  commence 
its  bnaiuess  within  a  year  of  its  incor- 
poration or  suspends  its  business  for 
the  space  of  a  whole  year;  (8)  when- 
ever the  members  are  reduced  in  number 
to  less  than  seven;  (4)  whenever  the 
company  is  unable  to  pay  its  debts ;  (5) 
whenever  the  Court  is  of  opinion  that 
it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up." 

Held  that  sub-sec.  ^5)  was  a  substan- 
tive enactment  to  which  effect  would  be 
given  although  the  conditions  present 
might  not  oe  y\Ladem  genens  with 
those  enumerated  in  sub-sees.  (1),  (2),  (3), 
and  (4)  of  that  section. 

Observations  {per  Lord  M'Laren)  as 

to  when  in  the  construction  of  a  statute 

general   words  are  to  be  confined  to 

things    tijusdeni    generis    with    those 

enumerated. 

Cornpany —  Windvng-wp — Grounds  for — 

"Just  and  EguitaSle— Deadlock— "SvA- 

stratum  "  Gone — Companies  Act  1962  (25 

and  26  Vict.  cap.  89),  sec.  79  (6). 

A  limited  company  was  formed  to 
take  over  a  business  formerly  carried 
on  by  two  brothers  A  &  B  as  partners. 
A,  B,  and  C  (another  brother)  were 
appointed  directors.    B  was  appointed 


managing  director.     No  shares,  how- 
ever, were  issued,  and  the  assets  of  the 
firm  were  never  formally  transferred 
to  the  company.    Owing  to  continuous 
quarrelling  on    the  part  of  A  and  B, 
who  between  them  had  the  whole  sub- 
stantial interest  in  the  company,  no 
business  was  done.     Finally,  witn  the 
support  of  four  members  of  the  com- 
pany, who,   however,    had    merely    a 
nominal   interest  in  it,   B  was  made 
sole  director.     A  and  C  having  peti- 
tioned the  Court  to  wind  up  the  com- 
pany, held  that  it  was  just  and  equit- 
able that  a  winding-up  order  should  be 
pronounced,  and  petition  grunted. 
This  was  a  petition  at  the  instance  of  David 
Kennedy  Symington,    Belmont,    Dunbeth 
Avenue,  Coatbridge,  and  John  Symington, 
tube  manufacturer,  Airdrie,  contributories 
of  Symingtons'  Quarries,   Limited,   incor- 
porated under  the  Companies  Acts  1862  to 
1900,   and   having    its   registered   oflBce  in 
Bank  Street,  Coatbridge,  for  winding  up 
of  the  company. 

The  company  was  formed  in  September 
1809  to  take  over  from  the  firm  of  D. 
K.  &  H.  Symington  the  working  of  two 
quarries,  Kipp>s  and  Annanlea,  then  held  on 
lease  by  that  firm.  No  formal  agreement 
to  do  so  was  ever  entered  into  between 
the  firm  and  the  company.  The  members 
of  the  firm,  however  (who  were  two 
brothers,  Hugh  Symington  and  the  peti- 
tioner D.  K.  Symington),  signed  a  memo- 
randum dated  15th  August  1890  by  which 
they  agfreed  to  transfer  the  quarries  to  a 
limited  company  to  be  registered  under  the 
name  of  Symingtons'  Quarries,  Limited. 
No  formal  transfer  of  the  quarries  ever 
took  place,  no  assignation  of  the  leases 
was  ever  granted,  and  neither  leases  nor 
plant  were  ever  vested  in  the  company. 

By  the  said  memorandum  it  was  also 
agreed  that  the  nominal  capital  of  the 
company  should  be  £20,000  in  ordinary 
shares  of  £1  each,  of  which  £15,000  were  to 
be  issued,  one-half  to  D.  K.  Symington  and 
the  other  half  to  Hu^h  Symington.  By 
the  articles  of  association  it  was  provided 
that  Hugh,  John  (another  brother),  and  D. 
K.  Symington  should  be  the  directors  of 
the  company,  and  that  Hugh  Symington 
should  be  appointed  managing  director  for 
the  first  three  years.  It  was  further  pro- 
vided that  the  business  of  the  company 
should  be  conducted  by  the  directors,  and 
that  managing  directors  should  be  bound 
to  observe  the  orders  of  the  directors.  At 
the  first  meetingof  the  directors,  held  on 
24th  January  IWO,  it  was  agreed  to  allot 
one  share  to  each  of  the  subscribers  as  well 
as  to  the  petitioner  D.  K.  Symington.  No 
share  certificates  were,  however,  issued  to 
them,  and  no  payment  was  ever  made  to 
the  company  for  shares.  No  other  shares 
were  ever  allotted. 

The  petition  further  stated  that  the  said 
Hugh  Symington,  as  managing  director  of 
the  company,  from  the  first  appropriated 
to  himself  the  management  and  control  of 
the  company,  and  failed  to  obey  the  instruc- 
tions of  the  directors.  In  particular,  he 
sent  away  materials  from  the  quarries  to 
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contracts  which  he  himself  was  execut- 
ing without  pricing  them  at  the  time, 
and  used  the  company's  plant  and  horses 
on  his  own  account.  He  also  failed 
to  submit  to  the  directors  for  sanction 
numerous  accounts  incurred  by  him  in 
name  of  the  company,  and  contracted  an 
overdraft  debt  witn  the  company's  bankers 
without  the  instructions  or  approval  of  the 
board  of  directors.  At  the  meeting,  on 
24th  January  1900,  above  referred  to,  it  was 
agreed  that  meetings  of  the  directors 
should  be  held  monthly,  for  the  purpose  of 
submitting  accounts,  &c.,  but  since  Hth 
March  1901  no  meeting  of  the  directors 
had  been  held  owing  to  Hugh  Symington's 
refusal  to  talce  part  therein.  Moreover,  on 
or  about  that  date,  he  changed  the  com- 
pany's bank  account  from  the  name  of  the 
company  into  his  own  name,  and  since  then 
he  had  operated  with  the  monies  of  the 
company  solely  through  that  account.  The 
petitioners  had  repeatedly  objected  to  his 
so  dealing  with  the  affairs  of  the  company, 
and  their  protests  were  duly  set- forth  in 
the  minutes.  The  balance-sheet  of  the 
company  as  at  31st  December  1904  showed 
a  loss  for  the  year  of  £3954,  2s.  lOd.  No 
dividend  had  been  paid  by  the  company, 
but  Hugh  Symington  as  managing  director 
had  regularly  drawn  from  the  company  a 
yearly  salary  of  £.500.  At  a  meeting  on 
12th  April  1905  Hujph  Symington  moved 
that  the  number  of  the  directors  should 
be  reduced  to  one.  The  motion  was  car- 
ried against  the  petitioners,  and  there- 
after it  was  in  the  same  manner  deter- 
mined—in spite  of  the  petitioners'  protests 
— that  he  should  be  the  sole  director.  The 
said  resolutions  were  carried  in  order  to 
enable  Hugh  Symington  to  oust  the  peti- 
tioners from  all  control  over  the  company's 
assets  and  affairSj  and  to  place  him  in  a 

Eosition  of  unrestricted  authority.  Matters 
ad  now  come  to  a  complete  deadlock,  and 
the  carrying  on  of  the  ousiness  in  its  pre- 
sent condition  must  inevitably  end  in  the 
loss  of  the  company's  assets,  one-half  of 
which  belonged  to  the  petitioner  D.  K. 
Symington.  In  these  circumstances  it  was 
"just  and  equitable"  that  the  company 
should  be  wound  up,  in  terms  of  section  79, 
sub-section  (5),  of  the  Companies  Act  1862. 
The  company  lodged  answers,  in  which 
they  admitted  that  the  capital  of  the  com- 
pany and  the  subscribers  to  the  memo- 
randum of  association  were  correctly 
stated ;  that  no  formal  transfer  of  the 
quarries  had  been  made  to  the  company ; 
that  no  share  certificates  had  been  issued 
to  the  subscribers  ;  that  no  payments  had 
been  made  to  the  company  for  these  shares ; 
that  no  other  shares  had  been  allotted  ;  that 
no  dividends  had  been  paid  by  the  com- 
pany ;  that  Hugh  Symington  had  drawn  a 
salary  of  £500  annually  ;  and  that  on  12th 
April  1905  he  had  become  sole  director. 
^uoad  ultra  the  avennents  of  the  peti- 
tioners were  denied.  Explained  that  the 
company  had  carried  on  business  at  the 
quarries  as  provided  for  by  the  agreement. 
llie  assignations  or  other  deeds  necessary 
to  vest  the  company  in  the  quarries  would 
have  been  granted  but  for  the  action  of  the 


petitioners,  who  declined  to  sanction  them. 
The  fact  that  the  share  certificates  had  not 
been  issued  was  also  due  to  the  conduct 
of  the  petitioners,  who  had  declined  as 
directors  to  sign  them.  Hugh  Symington 
was  entitled  to  manage  the  affairs  01  the 
company,  as  he  was  the  managing  director. 
At  a  meeting  of  the  directors,  field  on  or 
about  1901,  the  petitioner  (D. 

K.  Symington)  refused  to  sign  cheques  as  a 
director  in  order  to  meet  trade  accounts 
and  wages,  and  intimated  that  he  would 
sign  none  in  future.  The  business  of  the 
company  was  thus  brought  to  a  standstill, 
and  it  was  in  order  to  save  its  position  that 
Hugh  Symington  had  opened  the  bank  ac- 
count referred  to,  and  had  since  conducted 
the  banking  business  of  the  company 
through  that  account.  Since  the  meeting 
on  1901  the  petitioners  D. 

K.  and  John  Symington  had  declined  to 
take  any  part  in  the  business  of  the  com- 
pany. The  debit  balance  carried  forward 
in  1904  was  not  a  trading  loss  for  that  year, 
but  the  accumulated  loss  carried  forward 
from  year  to  year  since  the  formation  of 
the  company,  and  consisted  chiefly  of  de- 
preciation and  interest  on  capital.  Apart 
rrom  the  obstmction  caused  by  the  peti- 
tioners, the  business  of  the  company  had 
been  satisfactory.  Its  affairs  were  now 
being  managed  in  an  efficient  manner,  and 
there  was  no  reason  why  it  should  not  in 
future  be  worked  at  a  profit.  The  petition 
ought  therefore  to  be  refused. 

In  addition  to  the  facts  admitted  by 
the  respondents,  it  appeared  from  the 
minutes  that  owing  to  continuous  quar- 
relling on  the  part  of  D.  K.  and  H. 
Symington  little  or  no  business  was 
done;  that  Hugh  Symington  had  from 
the  first  appropriated  to  hmaself  the  man- 
agement of  tne  company;  that  mat- 
ters had  gone  from  bad  to  worse ;  that, 
finally,  with  the  support  of  four  nominal 
members  of  the  company — viz.,  the  mem- 
bers of  the  legal  firm  who  floated  the 
company — Hugh  got  himself  made  sole 
director ;  that  John  and  D.  K.  Symington 
had  no  longer  any  share  in  the  manage- 
ment of  the  company;  and  that  matters 
had  therefore  come  fo  an  absolute  dead- 
lock. 

Argued  for  petitioners— There  was  no 
assigiiation  in  lavour  of  the  company,  and 
therefore  the  company  had  no  title  to  the 
business.    No  balance-sheet  was  ever  pre- 

Sared,  nor  had  any  statement  been  pro- 
uced  to  show  that  any  assets  had  been 
transferred  to  the  company.  The  minutes 
showed  that  the  company  was  unable  to 
carry  on  business  owing  to  disputes  be- 
tween the  directors.  Tlie  managing  direc- 
tor had  got  himself  made  sole  director. 
In  these  circumstances  it  was  "just  and 
equitable "  that  the  company  should  be 
wound  up.  It  was  not  necessary  that  the 
cii-cumstances  founded  on  should  be  «9U«- 
dem  generis  with  those  specified  in  sub- 
sections (1),  (2),  (3),  and  (4)  of  section  79 
of  the  Companies  Act  1862.  The  former 
rule  to  that  effect  had  been  relaxed  by 
more  recent  decisions — In  re  Amalgamated 
SyTidicate,  [1897]  2  Ch.  600.    [Lobd  Fbesi- 
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DBNT — ^Are  you  not  under  sub-section  (4)  as 
well?  How  can  this  company  pay  its 
debts  ?1  In.  re  Suburban  Hotel  Company, 
1867,  L.B.  2  Ch.  App.  737  ;  vn  re  Sailing  Ship 
Kenimere  Company,  W.N.,  1897,  p.  58. 
Sub-sections  (1)  and  (2)  were  also  applicable 
—viz..  ceasing  to  do  business  and  being 
insolvent.  Both  these  conditions  were  pre- 
sent here.  Moreover,  the  company  bad  no 
directors,  no  bank  account,  no  assets.  The 
whole  substratum  of  the  company  was 
«>ne.  Winding  up  was  competent. 
Where  the  effect  of  a  successful  action 
against  the  company  would  result  in  its 
being  brought  to  an  end,  then  a  winding 
up  was  competent. 

Argued  for  respondents — The  petitioners' 
averments  were  irrelevant.  In  any  event, 
there  would  have  to  be  inquiryj  for  the 
petitioners'  averments  were  denied.  The 
company  had  assets,  viz.,  the  beneficial  in- 
terest in  the  leases  and  the  stock-in-trade. 
It  was  not  necessary  to  have  a  legal  title, 
seeing  that'  the  company  was  in  possession 
with  the  consent  01  the  previous  owner. 
The  company  had  also  possession  of  the 
machinery  and  plant  in  virtue  of  a«ree- 
ment.  The  company  was  able  and  willing 
to  carry  on  business.  It  was  also  ready  to 
issue  the  shares  referred  to  in  article  8  of 
the  petition.  The  case  of  the  Amalgamated 
Syndicate  cited  by  the  petitioners  was  not 
in  point,  for  the  ratio  of  that  decision  was 
that  the  company  had  really  come  to  an 
end.  The  earlier  decisions  as  to  the 
necessity  for  the  circumstances  being 
,efu»dem  generis  with  those  mentioned 
in  the  preceding  sub-sections  had  not  been 
modified  and  were  still  binding  —  Buck- 
ley on  Companies,  SS7 ;  in  re  Anglo-Greek 
SUam  Company,  (1866)  L.R.,  2  Ec|.  1.  [The 
Lord  PBESiDsa^T  referred  to  Lindley  on 
Companies,  pp.  862,  863.]  In  the  case  of  the 
Suburban  Motel  Com,pany  (cit  supra)  the 
section  was  very  narrowly  construed. 
The  recent  cases  relied  on  by  the  peti- 
tioner were  based  on  specialties.  [The 
LoKD  President  referred  to  the  case  of 
in  re  Brinsmead,  [1887]  1  Ch.  45,  406.]  The 
winding-up  of  the  company  might  entail  an 
action  of  damages  against  the  company  at 
the  instance  of  the  landlord  of  the  quarries 
in  the  event  of  the  company  giving  them 
up.  The  other  reasons  now  alleged  for 
winding-upthecompany  were notset forth  in 
the  petition.  The  averments  that  the  com- 
pany had  no  business  and  no  assets  were 
denied,  so  that  in  any  event  there  would 
hare  to  be  inquiry. 

At  advising — 

Lord  President— -This  is  a  petition  for 
the  winding  up  of  a  company  called 
Symingtons  Quan-ies,  Limited,  and  the  cir- 
cumstances under  which  the  proceedings 
anige  are  these: — The  two  brothers  Syming- 
ton carried  on  a  partnei-ship  of  D.  K.  &  H. 
Symington  for  tne  working  of  two  quar- 
ries. Some  time  ago  the  brothers  seem  to 
have  had  certain  difficulties,  and  after 
an  attempt  to  arrange  for  a  dissolution  by 
means  of  buying  one  or  the  other  out 
by  sealed  tenders  they  ultimately  brought 
matters  to  a  conclusion  by  entering  into  an 


agreement  on  16th  August  1899.  One  of 
the  articles  of  that  agreement  is  in  these 
terms — "The  parties  agree  to  make  over 
lots  2  (Kipps),  3 (Annanlea),  and  6  (furniture) 
to  a  private  limited  company,  to  be  regis- 
tered under  the  name  of  Symingtons'  Quar- 
ries, Limited.  The  nominal  capital  of  the 
company  to  be  £20,000  in  ordinary  shares  of 
£1  each,  and  £1.5,000  to  be  issued,  one  half  to 
David  and  the  other  half  to  Hugh  or  their 
respective  nominees.  Hugh  to  be  manag- 
ing director  for  three  yeai-s  at  an  annual 
salary  of  £500,  and  David  and  John  to  l>e 
ordinary  directors.  John  Symington  to 
take  £100  in  shares  to  enable  him  to  hold 
balance  for  voting."  Following  upon  that 
the  company  was  created  and  registered 
and  the  subscribers  to  the  memorandum  of 
association  consisted  of  just  the  number 
that  are  necessary  by  law,  viz.,  seven,  who 
were  Hugh  Symington  and  John  Syming- 
ton, mentioned  in  this  memorandum,  a 
Chartered  Accountant,  who  by  a  further 
term  of  the  agreement  was  pioposed  as 
the  auditor  of  the  company,  and  four  legal 
gentlemen  who  were  members  of  the  firm 
who  managed  the  floating  of  the  company. 
All  these  seven  subscribers  were  put  down 
in  the  memorandum  for  one  share  each. 
The  memorandum  of  association  is  in  per- 
fectly general  terms,  that  is  to  say,  it  puts 
as  the  object  of  the  company  that  it  is  to 
work  quarries  with  a  g^-eat  many  other 
allied  particulars,  but  the  peculiarity  of  it 
is  that  it  has  no  reference  in  gremio  to  the 
taking  over  of  the  pai-ticular  business  of  D. 
K.  &  H.  Symington,  and  in  particular  there 
is  no  reference  to  any  document  which 
could  be  held  as  an  assignation  of  the  rights 
of  either  of  the  contracting  parties  in  the 
memorandum  which  I  have  quoted. 

The  company  held  its  first  meeting  on 
24th  January  1900.  There  were  present 
only  the  three  Symingtons,  John,  David, 
and  Hugh.  It  was  agreed  to  appoint 
John  Symington  the  chairman  of  the 
company,  and  then  the  minute  of  meet- 
ing goes  on  thus :— "  In  the  meantime 
it  was  arranged  to  allot  one  share  to 
each  of  the  subscribers  to  the  memo- 
randum of  association,  and  to  Mr  David 
K.  Symington,  Belmont,  Dunbeth  Avenue, 
Coatbridge.  After  the  balance-sheet  of 
the  late  company  is  prepared  and  the 
various  assets  transferred,  it  was  agreed 
to  allot  the  balance  of  the  shares."  That 
meeting  is  followed  by  a  set  of  other  meet- 
ings of  which  we  have  the  minutes,  but 
with  which  I  do  not  propose  to  trouble  your 
Lordships.  It  is  perfectly  clear  that  these 
two  brothers,  David  and  Hugh,  began  to 
quarrel  from  the  very  outset.  David  at 
first  seems  to  have  taken  exception  to  what 
he  considered  the  improper  use  of  the  com- 
pany's plant  and  material  by  Hugh  for 
other  purposes.  Hugh  was  engaged  in 
other  business,  and  David  seems  to  have 
conceived  that  Hugh  was  using  this  busi- 
ness to  help  his  own.  It  is  evident  that 
the  quarrel  began  at  once,  and  that  this 
quarrelling  was  directed,  as  quarrelling 
often  is  between  members  of  a  family,  to 
points  not  only  of  substance  but  to  points 
of  an  absolutely  trivial  description.     The 
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only  fact  which  I  think  vour  Lordships 
need  to  notice  is  that  nothin(^  more  was 
ever  done  as  to  really  constitutinK  the 
company.  The  shares  were  never  allotted 
and  the  assets  of  the  old  partnership  were 
never  as  a  matter  of  fact  transfeiTed  to  the 
company.  The  company  as  such  simply 
ent(n«d  into  possession  or  the  quan-ies  and 
worked  them,  and  indeed  the  eravamen  of 
one  of  the  charges  of  Mr  David  Symington 
was  that  the  old  name  of  D.  K,  &  H. 
Symington  continued  to  be  used  to  the  out- 
side public  instead  of  the  name  of  the  com- 
pany. The  quarrel  went  on  from  bad  to 
worse  until  at  last  in  1005  Mr  Hugh  Syming- 
ton executed  what  I  really  cannot  call  any- 
thing less  than  a  ccmp  d'etat.  The  four 
members  of  the  Arm  of  law -agents  seem  to 
have  been  on  the  one  side,  and  accordingly, 
reinforced  by  his  four  friends,  Hugh  had 
a  meeting  of  the  company  after  proper 
notice.  Notice  was  given  of  a  motion  tnat 
the  number  of  directors  should  be  reduced 
to  one,  and  that  that  one  should  be  Hugh. 
They  carried  that  motion,  and  David  was 
turned  out,  and  John  was  turned  out,  and 
Hugh  became  the  imperator  of  the  com- 
pany, and  that  is  the  present  condition  of 
affairs. 

This  petition  is  accordingly  brought  by 
DaWd  Symington  and  John  Symington  to 
have  the  company  wound  up  under  the 
79th  section  of  the  Companies  Act  18f)2, 
which  provides  that  a  company  may  be 
wound  up  by  the  Court  "(5)  Whenever 
the  Court  is  of  opinion  that  it  is  just  and 
equitable  that  tne  company  should  be 
woiind  up."  We  were  quoted  at  the  bar  a 
considerable  amount  of  decision  and  dicta 
upon  this  section.  I  do  not  think  it  neces- 
sary to  go  minutely  into  the  cases  further 
than  to  say  this,  that  everybody  concedes, 
and  it  is  stated  by  a  very  high  authority 
on  this  branch  of  the  law,  viz.,  Mr  Justice 
Buckley  in  his  book  on  the  Comptinies  Act, 
that  a  rather  wider  co  struction  had  been 
given  by  the  courts  to  this  section  than  was 
given  in  the  earlier  derisions.  At  first  it 
was  held  that  it  was  to  be  construed  some- 
what strictly  in  reference  to  matters  ejua- 
dcTti  generis  as  those  in  the  previous  clauses 
of  the  section,  but  later  decisions  have 
rather  enlarged  that  view.  I  think  I  am 
not  wrong  in  saying  that  what  the  de- 
cisions have  come  to  is  this;  that  if  the 
Court  finds  that  the  real  substratum  of  the 
company  has  gone,  or  if  the  company  has 
come  to  a  deadlock,  they  will  consider 
themselves  justified  in  acting  under  that 
sub-section.  On  the  other  hand  they  cer- 
tainly will  not  allow  the  aid  of  that  section 
where  all  that  has  happened  is  merely 
what  you  may  call  a  domestic  quarrel  be- 
tween two  sets  of  shareholders.  The  com- 
pany itself  is  the  proper  forum  for  the 
settlement  of  domestic  differences  accord- 
ing to  the  powers  of  the  majority  under 
the  constitution  of  the  company. 

Taking  that  view  of  the  general  powers 
of  the  Court,  I  confess  I  have  come  clearly 
to  be  of  opinion  that  this  is  a  case  where 
your  Lordships  ought  to  exercise  jurisdic- 
tion and  ought  to  wind  up  this  company. 
The  present  position  is  really  quite  an  im- 


possible fiosition.  In  the  first  place,  it  is 
not  truly  a  controversy  among  various  sets 
of  shareholders,  because  it  is  impossible  to 
say  that  this  company  has  in  any,  except  a 
technical  sense,  at  thepresent  moment  any 
shareholders  at  all.  Tnere  ore  these  three 
brothers,  and  there  are  these  legal  gentle- 
man and  the  auditor,  who  of  course  were 
merely  brought  in  for  the  purpose  of  form- 
ing the  company,  and  doubtless  are  liable 
to  pay  £1  for  their  shares — whether  they 
de  facto  have  ever  paid  that  sum,  I  am 
more  than  doubtful.  They  were  never 
meant  to  hold  any  real  stake  in  the  com- 
pany at  all.  The  true  scope  of  the  com- 
pany was  what  is  contained  in  the  articles 
of  association  by  which  these  two  brothers 
were  to  have  7600  shares  each,  both 
brothers  being  directors,  the  third  bi-other 
being  there  to  see  fair  play  between  the 
other  two.  That  is  the  only  company  to 
which  under  the  agreement  the  private 
partnership  was  bound  to  make  over  the 
assets,  and  that  company  has  been  put  out 
of  possible  existence  by  the  coup  dfetai.  I 
think,  accordingly,  that  the  case  comes 
strictly  within  the  set  of  cases  in  which  the 
substratum  of  the  company  is  gone.  For 
this  reason  I  am  of  opinion  we  should  grant 
the  petition. 

Lord  Adam — I  am  of  the  same  opinion. 

LoBD  M'Laben — If  I  were  forming  an 
opinion  for  myself  upon  the  true  meaning 
of  the  clause  in  the  Companies  Act  which 
defines  the  conditions  under  which  the 
company  is  to  be  wound  up,  I  should  not. 
have  come  to  the  conclusion  that  the  general 
reference  to  the  discretion  of  the  Court  was 
to  be  confined  to  things  ejuadem  generis 
with  those  conditions  which  precede  it.  I 
apprehend  that  the  true  i-ule  for  determin- 
ing whether  general  words  are  to  be  con- 
fined to  things  ejuadem  generis  is  this,  that 
if  the  general  words  are  bound  up  with  the 
enumeration  by  proper  words  of  relation 
then  their  meaning  is  confined  to  the  sub- 
ject-matter indicated  in  the  enumeration, 
but  if  the  general  words  are  severed  from 
the  enumeration  of  particulars  there  is  no 
logical  reason  for  interpreting  the  one  by 
the  other.  One  fnmiliar  instance  is  the 
case  where  the  general  words  precede  the 
enumeration,  in  which  case  it  was  pointed 
out  by  Lord  Westbury  in  one  of  the  entail 
cases  that  the  ejusdem  generis  rule  of  con- 
struction does  not  apply,  and  on  the  con- 
trary the  general  words  may  be  taken  in 
the  wider  sense,  the  enumeration  being 
regarded  as  illusti-ative.  But  of  course  the 
inversion  of  the  order  of  aiTangement  is 
not  the  only  way  in  which  it  is  possible  for 
the  writer  to  snow  that  he  means  the 
general  words  to  be  taken  in  their  compre- 
ncnsive  sense.  In  this  Act  of  Parliament 
the  general  words  have  reference  to  the 
discretion  and  judgement  of  the  Court.  The 
case  put  is  "whenever  the  Court  shall  be 
of  opinion  that  it  is  just  and  equitable  that 
the  company  should  bewounaup."  That 
introduces  a  different  order  of  ideas  alto- 

g ether  from  the  conditions  which  precede, 
ecaiise  these  are  not  conditions  referred 
to  the  judgment  of  the  Court,  but  ore  defined 
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in  the  Act  itself,  and  the  function  of  the 
Court  is  only  to  say  whether  the  facts  of 
the  case  come  within  one  or  the  other 
category.  I  have  made  these  observations, 
because,  while  I  find  in  the  English  decisions 
that  not  much  weight  is  now  attached  to 
tiie  ^ftuAem.  generis  rtile  of  construction  of 
this  clause,  yet  I  think  it  desirable,  at  least 
for  my  own  satisfaction,  to  see  upon  what 
grounds  the  true  construction  can  be  main- 
tained and  defended.  Coming  to  the  appli- 
cation to  the  facts  of  this  case,  one  of  the 
grounds  on  ^hich  it  has  been  the  practice 
of  the  Court  to  decree  a  dissolution  is  where 
there  is  a  small  number  of  partners  equally 
or  nearly  equally  divided  so  that  it  is  im- 
possible that  the  business  of  the  company 
can  be  carried  on.  That  is  a  rule  that 
would  very  seldom  be  applicable  to  a  com- 
pany under  the  Companies  Act — never  cer- 
tainly where  the  company  appeals  to  the 
public  for  subscriptions  to  its  shares — be- 
cause if  the  directors  are  equally  divided, 
or  if  there  is  such  a  division  as  makes  it 
difficult  to  carry  on  the  company's  affairs, 
the  remedy  of  the  shareholdeis  is  to  turn 
them  out  and  to  elect  a  harmonious  board 
of  directors.  But  then  this  is  not  a  com- 
pany that  is  formed  W  appeal  to  the  public. 
It  is  what,  for  want  of  a  better  name,  I  may 
call  a  domestic  company,  the  only  real 
partners  being  the  three  brothers  of  a 
mmily,  the  other  shareholders  having  only 
a  nominaJ  interest  for  the  purpose  of  com- 
plying with  the  provisions  of  the  Act.  In 
such  a  case  it  is  quite  obvious  that  all  the 
reasons  that  apply  to  the  dissolution  of 
private  conapanies  on  the  grounds  of  in- 
compatibility bet'ween  the  views  or  methods 
of  the  partners  would  be  applicable  in  terms 
to  the  division  of  the  shareholders  of  this 
company,  and  I  agree  with  your  Lordship 
that  this  is  a  case  in  which  it  would  be  just 
and  equitable  that  this  company  should  be 
wound  up  and  the  partners  allowed  to  take 
out  their  money  and  trade  separately. 

Lord  Kinnbak— I  agree  with  your  Lord- 
ship that  the  judgment  proposed  is  in  ac- 
cordance with  the  views  taken  in  the  Court 
in  England  to  the  authority  of  which  we 
must  always  attach  the  g^reatest  possible 
weight  since  their  experience  of  the  opera- 
tions  of  the  statute  is  so  much  larger  than 
ours.  I  think  it  is  just  and  equitable  that 
this  company  should  be  wound  up  on  two 
grounds  which  have  separately  been  con- 
sidered sufficient  in  former  cases,  and 
which  in  the  present  case  occur  in  combin- 
ation. The  first  is  that  the  affairs  of  the 
company  have  been  brought  to  an  absolute 
deaoIocK,  which  can  onlyT)e  relieved,  so  far 
as  we  can  see,  by  winding  up ;  and  the 
second  is  that  the  entire  administration  of 
its  affairs  is  now  concentrated  in  one  direc- 
tor, who  is  enabled  by  the  assistance  of 
sufaacribers  to  the  memorandum,  who  have 
only  a  nominal  interest  in  the  company,  to 
overrule  at  his  pleasure  the  judgment  and 
opinion  of  his  co-directors,  the  other  mem- 
bers who  have  a  real  interest  in  the  con- 
cern. I  do  not  think  that  it  is  just  or 
equitable  that  this  state  of  things  should 
be  alltnred  to  continue,  and  I  therefore 
agree  mtb  your  Lordships. 
VOL.  xun. 


The  Court  pronounced  this  interlocutor— 
"Order  that  Symingtons  Quarries, 
Limited,  be  wound  up  by  the  Court 
under  the  provisions  of  the  Companies 
Acts  1802  to  1000,  and  appoint  John  M. 
Macleod,  Esq.,  C.A.,  Olasgow,  to  be 
official  liquidator  of  the  said  company, 
he  always  finding  caution  for  his  intro- 
missions and  management  before  ex- 
tract, and  decern,"  &c. 

Counsel  for  Petitioners — Ure,  K.C. — B. 
S.  Home.  Agents— Webster,  Will,  &  Com- 
pany, S.S.C. 

Counsel  for  the  Respondents —Younger, 
K.C— Hunter.  Agents — Dove,  Lockhart, 
Sc  Smart,  S.S.C. 


Tuetday,  November  21. 

FIRST    DIVISION. 

[Sheriff  Court  at  Aberdeen. 

WESTEBMAN  (WESTEBMAN'S 
EXECUTOB)  V.  SCHWAB  AND 
OTHEBS. 

International  Law — Succeeaion  —  WUl  — 
Revocation  by  Marriage— Will  of  Eng- 
liahvioman  aubeequerdly  Marryvng  Do- 
miciled Scotsman— WUu  Act  ISsUl  Vict, 
c.  26).  sees.  18  and  36. 

Held  that  a  will  dealing  with  move- 
able estate,  which  was  duly  executed  by 
a  lady  domiciled  in  England,  was  not 
revoked  by  her  subsequent  marriage  in 
England  to  a  domiciled  Scotsman. 
The  Wills   Act   1837,  section  18,  provides 
—"And  be  it  further  enacted  that  every 
will  made  by  a  man  or  woman  shall  be 
revoked  by  his   or   her  marriage.    .    .    ." 
Section  35  provides — "  And  be  it  further 
enacted  that  this  Act  shall  not  extend  to 
Scotland." 

This  was  an  action  of  multiplepoinding, 
raised  in  the  Sheriff  Court  at  Aberdeen,  at 
the  instance  of  Thomas  Collette  Wester- 
man,  executor-dative  of  the  late  Mrs  Sarah 
Ann  Scott  or  Westerman,  wife  of  the  de- 
ceased Edward  Westerman,  soap  manufac- 
turer, 104  Leslie  Terrace,  Aberdeen. 

Mrs  Westerman  died  at  Aberdeen  on  25th 
March  1904.  Her  husband,  who  had  survived 
her,  died  on  27th  April  1904  without  hav- 
ing expede  confirmation  of  her  estate.  The 
pursuer,  who  was  a  son  of  the  late  Mr 
Westerman  by  a  prior  marriage,  thereafter 

Save  up  an  inventory  of  her  estate,  and  was 
uly  confirmed  executor  -  dative.  After 
paying  preferable  claims  the  free  residue 
of  her  estate  amounted  to  £272,  2s.— one- 
half  of  which  was  paid  to  the  husband's 
representatives  as  jus  relicti,  and  the  re- 
maining half  (£138,  lis.)  formed  the  futid  in 
medio  m  this  action.  To  this  fund  claim 
was  made  (1)  by  Frederick  Schwab  and 
others,  the  executor  and  legatees  under  a 
will  dated  4th  June  1897,  made  by  Mrs 
Westerman  prior  to  her  marriage  to  Wes- 
terman, and  while  she  was  a  spinster  and 
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a  domiciled  Englishwoman ;  and  (2)  by- 
George  Worth  and  others,  Mrs  Wester- 
man's  next-of-kin. 

The  claimants  Schwab  and  others  pleaded 
—  (2)  "  Mrs  Sarah  Ann  Scott  or  Wes- 
terman  becoming  by  her  marriage  a  Scots- 
woman, her  will  was  not  revoked  by  her 
marriage,  but  remiained  valid  and  effec- 
tual." 

The  claimants  Worth  and  others  pleaded 
— "(1)  The  will  founded  on  having  been 
executed  before  the  marriage  of  the  said 
Sarah  Ann  Scott  or  Westerman,  who  con- 
tinued domiciled  in  England  down  to  the 
date  of  her  marriage,  was,  by  her  marriage, 
revoked." 

On  28th  December  1901  the  Sheriff-Sub- 
stitute (Robertson)  found  that  the  will 
executed  by  Mrs  Westerman  on  4th  June 
1897  remained  valid  notwithstanding  her 
subsequent  marriage,  and  accordinglv 
ranked  and  preferred  the  claimants  Schwab 
and  others  in  terms  of  their  claim. 

The  cla'  mants  Worth  and  othei-s  appealed 
to  the  Sheriff  (Cbawfobd),  who  on  11th 
February  1905  recalled  his  Substitute's  in- 
terlocutor, found  that  the  will  executed  by 
Mrs  Westerman  was  revoked  by  her  subse- 
quent marriage,  and  that  the  claimants 
Worth  and  others  were  entitled  to  the 
whole  fund  in,  medio. 

The  claimants  Schwab  and  others  ap- 
pealed, and  argued— The  Sheriff-Substitute 
waa  right.  The  law  of  the  husband's 
domicile  at  the  time  of  the  marriage 
governed  the  legal  results  of  the  mar- 
riage—Dicey, Conflict  of  Laws,  684,  694. 
And  whether  a  will  made  by  a  lady  prior 
to  marriage  would  be  revoked  by  her  sub- 
sequent marriage,  depended  on  the  domi- 
cile of  the  husband  at  the  date  of  the  mar- 
riage—£ot(«toton  V.  Louaialan,  [1800]  P. 
211,  at  p.  236.  The  husband's  domicile  here 
was  Scotch,  and  by  the  law  of  Scotland 
marriage  did  not  revoke  a  prior  will.  Fur- 
ther, when  there  was  no  marriage-contract 
the  law  of  England  implied  an  agreement 
that  the  law  of  the  husband's  domicile 
would  govern  the  property  relations  of  the 
marriage— Jarman  on  wills,  112;  Theobald 
on  Wills,  41.  Such  implied  agreement  was 
to  be  given  effect  to— JDe  Nicola  v.  Curlier, 
[1900]  A.C.  21.  Alternatively,  as  Mrs  Wes- 
terman died  domiciled  in  Scotland,  her  suc- 
cession was  regulated  by  the  law  of  Scot- 
land, and  half  of  the  residue  had  already 
been  paid  as  jvs  relicti  to  her  husband  s 
represpsentatives.  The  validity  of  the 
will,  thei-efore,  was  not  affected  by  the 
Wills  Act  (1  Vict.  c.  26),  as  that  statute 
did  not  apply  to  persons  not  domiciled  in 
England  —  Bremer  v.  Freeman,  1857,  10 
Moore's  P.O.  Hep.  306;  /n  re  Reid'a  Eatale, 
1866.  L.B.,  1  P.  ^  D.  74;  Westlake's  Private 
International  Law,  4th  ed.  71,  112,  114: 
Wills  Act,  sec.  35, 

Argued  for  respondents  (claimants 
Worth  and  Others)  —  The  decision  of 
the  Sheriff  mob  right.  At  the  date  of  the 
will  there  was  an  implied  condition  that 
the  will  was  only  to  last  till  marriage. 
The  rule  of  English  law  that  marriage 
revoked  a  will  was  based  "on  a  tacit 
condition  annexed  to  the  will  itself  when 


made,  that  it  should  not  take  effect  if  there 
should  be  a  total  change  in  the  situation  of 
the  testator's  family  "^>er  Tindal,  C.-J.,  in 
Maraton  v.  Roe,  18&,  8  A.  &  E.  14,  at  p.  68; 
laraeU  v.  Bodon,  1839,  2  Moore's  P.O.  Bep. 
51.  The  will  was  therefore  revoked.  The 
case  of  LouataUin  {cit.  aup.),  which  im- 
overmled  Bremer  (cU.  gwp.),  was 


lecided  on  the  ground  that  there  was  an  im- 
plied assignation  to  the  husband  which  was 
mconsistent  with  the  will  made  by  the  lady. 
That  was  independent  of  the  Wills  Act. 
That  case,  moreover,  was  a  decision  as  to 
effect  of  marriage  on  the  proprietary 
rights  of  the  spouses,  and  not  as  to  the 
effect  of  marriage,  apart  from  the  Wills 
Act,  on  a  will  previously  executed.  In 
the  case  of  De  Nicola  (oU.  aup.)  the  question 
was  between  contractual  and  testamentary 
rights,  and  the  Code  Civil  was  read  in  as 
equivalent  to  a  marriage-contract.  Section 
Isof  the  Wills  Act(ci^.  aup.  )should  similarly 
be  read  in  here. 

At  advising —  • 

Lord  President  —  Miss  Scott  was  a 
domiciled  Englishwoman,  and  she  executed 
a  will— properly  executed  it  according  to 
the  law  of  England — by  \«hich  she  disposed 
of  her  whole  estate.  Some  years  thereafter 
she  married  Mr  Westerman  of  Aberdeen,  a 
domiciled  Scotsman.  Some  years  after 
that  she  died,  having  continued  to  live 
with  her  husband  in  Scotland.  She  left  no 
will  behind  her  except  the  will  which  she 
had  made  while  she  was  a  spinster.  Her 
husband  claimed  and  has  received  one-half 
of  her  moveable  estate  in  respect  of  his  jru 
relicti,  and  a  competition  has  arisen  as  to 
the  other  half,  the  competitors  beine  the 
executors  under  her  will  which  I  nave 
referred  to,  and  her  next-of-kin,  upon  ib» 
assumption  that  she  died  intestate. 

The  argument  for  intestacy  turns  entirely 
upon  the  fact  that  by  the  18th  section  of 
the  Wills  Act  1837  it  is  enacted  that  every 
will  made  by  a  man  or  woman  shall  be 
revoked  by  nis  or  her  marriage.  It  is 
admitted  by  the  parties  that  the  vVills  Act 
does  not  apply  to  Scotland,  but  it  is  con- 
tended on  the  one  side  that,  being  an 
Englishwoman,  the  moment  she  married 
her  will  was  cut  down,  whereas,  on  the 
other  side,  it  is  maintained  that  the  moment 
she  married  she  became  a  Scotswoman,  and 
that  therefore  the  Wills  Act  had  no  effect, 
and  the  will  was  not  cut  down.  The  Sheriff- 
Substitute  and  the  Sheriff  have  taken 
different  views  upon  the  matter.  The  point 
is  a  novel  one.  as  to  which  I  do  not  Uiink 
that,  in  this  country  at  any  rate,  there  is 
any  authority.  The  Sheriff -Substitute  held 
that  the  will  was  good.  His  view  is  very 
well  expressed.  He  says — "  It  is  the  law 
of  the  testatrix's-  domicile  at  the  time  of 
her  death  that  determines  the  validity  of 
the  will.  The  testatrix  died  a  Scotswoman, 
and  by  the  law  of  Scotland,  a  will  valid  when 
made  according  to  the  law  of  the  testator's 
then  domicile  remains  in  force,  notwith- 
standing a  subsemient  marriage,  unless,  of 
course,  revoked.  No  doubt,  if  the  testatrix 
heTe  had  married  an  Englishman,  the  will 
would  have  been,  ipso  fauAo,  revoked  as  if 
it  had  never  been,  and  could  not  have  been 
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Tcsuscitated  even  though  she  afterwards 
acquired  a  Scottish  domicile.  But  the  case 
here  is  different.  The  act  that  would 
otherwise  have  revoked  the  will  exempted 
the  testatrix  from  the  provisions  of  the 
revoking  statute."  The  Sheriff,  on  the 
other  hand,  while  ag^eing  with  much 
that  the  Sheriff-Substitute  says,  states  this, 
and  this  is  the  keynote  of  his  judgement — 
"All  three  things  are  simultaneous  and 
occur  at  the  same  moment — the  marriage 
and  its  two  results — the  revocation  of  the 
will  and  the  change  of  domicile.  The  im- 
portant point  is  that  the  two  results  are 
strictly  simultaneous  with  each  other.  The 
same  stroke  which  cuts  off  the  English 
domicile  cuts  off  the  will.  It  is  impossible 
to  say  that  the  testatrix  had  acquired  a 
Scottish  domicile  before  the  event  which 
revoked  the  will.  For  these  reasons  I  am 
of  opinion  that  the  will  was  revoked,  and 
that  the  claimants  under  it  cannot  succeed." 

In  these  circumstances  it  cannot  but  be 
■aid  that  the  question  is  one  of  nicety.  If 
I  ma^  venture  a  criticism  upon  the  learned 
Sheriffs  judgment,  it  would  be  this,  that  I 
do  not  think  the  case  can  be  well  disposed 
of  upon  what  I  may  coll  metaphysical  con- 
siderations as  to  the  precise  moment  of 
time  at  which  these  things  happened. 

I  think  the  way  to  dispose  01  the  case  is 
to  begin  at  the  beginning  of  the  elementary 
principles  that  govern  such  matters.  The 
first  question  undoubtedly  is  this — what  is 
the  domicile  of  the  alleged  testatrix  at  the 
time  when  she  died?  There  is  no  doubt 
about  that ;  everybody  agrees  that  she  died 
Scottish.  Therefore  you  have  first  the  un- 
doubted proposition  that  it  is  the  law  of 
Scotland  that  will  regulate  the  distribution 
of  the  effects  which  she  left  behind  her; 
and  indeed  it  is  conceded  not  only  in  argu- 
ment at  the  bar,  but  it  is  conceded  de  facto 
by  what  has  happened,  because,  of  course, 
it  is  under  the  law  of  Scotland  that  one- 
half  of  her  moveable  estate  has  been  given 
to  her  surviving  husband  in  name  of  jua 
rdieti,  which  is  a  purely  Scottish  right. 
But  farther,  the  law  of  Scotland  goes  on  to 
say  that  the  half  which  is  not  aftected  bv 
thejtM  relicli,  the  half  which  is  the  dead  s 
part,  shall  be  carried  bj[  a  will  if  she  left 
one ;  and  accordingly  it  is  the  law  of  Scot- 
land which  will  first  of  all  decide  whether 
she  did  leave  a  will  or  whether  she  did  not. 
A  certain  document  is  produced  which 
npon  the  face  of  it  bears  to  be  a  will ;  and 
here  the  law  of  Scotland,  although  com- 
pletely keeping  to  itself  the  right  of  pro- 
nonncing  wneuier  anything  is  a  will  or  is 
not,  will  often  have  to  have  recourse  to 
other  systems  of  law  in  order  to  know 
whether  a  particular  document  is  or  is  not 
a  will.  Take  the  case  that  the  wUl  in  ques- 
tion was  a  will,  which  undoubtedly  wa« 
badlv  executed  according  to  the  law  of 
Scotland,  but  of  which  it  was  alleged  that 
it  was  quite  properly  executed  according  to 
the  law  of  tne  country  where  the  person 
wasdomiciledatthe  time  tbatheexecutedit. 
The  law  of  Scotland  will  always  go  to  that 
system  of  law  and  will  inquire — "Is  this 
will  well  executed  according  to  the  forms 
of  that  other  country,  or  is  it  not?"    If  the 


answer  is  in  the  affirmative,  then  it  will 
give  effect  to  it  according  to  the  law  of  that 
country.  We  had  a  verv  excellent  arg^ 
raent  upon  both  sides  of  the  bar,  but  I  can- 
not go  the  whole  length  that  Mr  Brown 
wished  us  to  go  in  the  second  portion  of  his 
speech,  when  he  urged  that  the  moment  we 
say  that  this  lady  was  a  domiciled  Scots- 
woman then  the  question  ended.  The 
question  does  not  end,  because  once  you 
have  to  go  to  another  system  to  find  out 
whether  this  is  a  will  or  not,  you  have  got, 
of  course,  to  take  the  history  of  the  docu- 
ment. I  am  assuming  you  are  answered  at 
once  that  according  to  EngUsh  law  the 
will  was  well  executed ;  but  then  it  would 
be  {Kiinted  out,  that  although  it  is  well  exe- 
cuted, it  was  put  out  of  existence  by  some- 
thing else  happening,  and  we  are  bound  to 
look  into  that.  Now,  what  is  that  some- 
thing ?  That  something  is  the  fact  of  the 
marriage,  and  accordingly  it  seems  to  me 
that  we  are  bound  to  consider  as  the  next 
question  what  was  the  state  of  the  law 
which  arose  upon  the  marriage.  By  what 
law  is  that  to  be  determined  ? 

It  seems  to  me  that  the  real  principle  is 
that  when  you  come  to  consider  the  effect 
of  the  marriage  upon  the  patrimonial  rights 
of  the  pei-sons  who  were  married,  you  must, 
apart  of  course  from  questions  of  special 
contract,  always  consider  that  according 
to  the  law  of  the  domicile  of  the  married 
persons,  and  the  law  of  the  domicile  of 
married  persons  is  the  law  of  the  domicile 
of  the  husband. 

I  am  confirmed  in  this  view,  because  I 
think  it  is  directly  in  accordance  with  the 
views  that  were  taken  by  the  Master  of  the 
Rolls,  now  Lotd  Lindley,  in  a  case  which 
does  not  seem  to  have  been  cited  before 
either  of  the  learned  Sheriffs — Loustnlan  v. 
Loustalan,  L.R.  [1900]  P.  211.  The  judg- 
ment itself  does  not  touch  this  case,  and 
there  was  so  much  difference  of  opinion 
among  the  learned  Judges  who  disposed 
of  the  case  upon  the  precise  import  of 
the  facts,  that  one  has  to  look  at  the 
case  with  considerable  care  in  order  to 
extract  from  it  what  was  really  laid  down 
in  it.  The  question  was,  whether  a  will 
made  by  an  unmarried  Frenchwoman  waa 
or  was  not  revoked  by  her  subsequent 
marriage.  The  lady  in  question  was  un- 
doubtedly French  in  origin.  She  came 
over  to  England  and  entered  domestic  ser- 
vice with  an  English  family.  While  she 
was  in  England  she  made  this  will.  It  was 
not  executed  according  to  the  law  of  Eng- 
land ;  it  was  executed  according  to  the  law 
of  EVance.  About  four  years  after  that  she 
left  domestic  service  and  established  a 
laundry  business  in  London.  lu  the  same 
year  she  married  a  French  refugee,  who 
was  flying  from  France  at  that  time  in 
order  to  escape  from  a  prosecution  for  some 
offence  which  he  had  committed.  Indeed, 
he  had  been  sentenced  in  absence  to  ten 
years'  imprisonment.  The  parties  lived 
together  tor  some  time  in  England,  and 
then,  the  ten  years  having  run  out,  the 
husband  seemed  to  have  thought  it  safe  to 

§0  back  to  France  again,  which  he  then 
id.    He  and  his  wife  parted  company,  she 
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remaininK  in  England  and  he  going  to 
France.  In  that  state  of  matters  she  died, 
leaving  no  will  behind  her  except  the  old 
will  which  she  had  made  as  a  spinster.  The 
point  in  that  case,  as  in  this,  was  simply 
whether  that  will  had  been  revoked  by  her 
marriage.  The  case  was  first  disposed  of 
by  the  Tate  President  of  the  Probate  Divi- 
sion, Lord  St  Heller,  and  it  subsequently 
went  to  the  Court  of  Appeal,  composed  of 
Lord  Lindley,  Master  or  the  Rolls,  and 
Lords  Justices  Rigby  and  Vaughan  Wil- 
liams. The  learned  Lords  took  very  differ- 
ent views  upon  the  facts.  The  President 
held  that  at  the  date  of  her  death  her  domi- 
cile was  in  France,  because,  in  his  opinion, 
her  husband  was  domiciled  in  France  at 
her  death,  but  he  held  that  when  they  mar- 
ried, at  the  moment  of  marriage  they  in- 
tended that  the  matrimonial  regime  should 
be  in  England,  and  upon  that  he  came  to 
certain  conclusions.  The  Master  of  the 
Rolls  did  not  take  that  view  at  all.  He 
thought  that  the  domicile  of  both  parties 
was  French  all  along,  that  is  to  say,  he 
thought  that  she  had  not  lost  her  French 
domicile  when  she  married,  and  that  he  did 
not  lose  his  French  domicile  when  he  mar- 
ried her,  in  respect  that  he  went  back  to 
France,  and  accordingly  she  was  French 
from  beginning  to  end.  The  other  two 
Lords  Justices,  on  the  other  hand,  thought 
that  the  husband's  domicile  at  the  time  of 
the  marriage  was  English,  and  upon  that 
view  they  held  that  the  will  was  not  good. 
But  I  am  bound  to  state  that  I  do  not  think 
they  put  their  judgment  nearly  so  much 
upon  the  operation  of  the  marriage,  in 
respect  of  the  Wills  Act,  as  they  did  upon 
this,  that  if  the  husband  was  a  domiciled 
Englishman  at  that  time,  which  was  before 
some  of  the  recent  Married  Women's  Pro- 
perty Acts,  the  result  was  simply  to  trans- 
fer tne  lady's  whole  estate  to  tne  husband, 
and  that  consequently  it  was  not  so  much 
a  question  of  whether  the  will  was  good  or 
not,  as  a  cjuestion  of  there  being  nothing 
for  the  will  to  operate  upon.  Ithink  Mr 
Watson's  observation  was  well  founded, 
that  although  the  case  looks,  upon  the 
mere  reading  of  the  rubric,  to  be  an  autho- 
rity against  him,  it  is  not  really  an  authority 
upon  this  point,  and  I  agree  with  him. 

There  are  certain  observations  of  both 
Ix)rd  Justice  Rigby  and  Lord  Justice 
Vaughan  Williams  to  the  effect  that  this 
18th  section  of  the  Wills  Act  is  part  of 
the  matrimonial,  and  not  of  the  testa- 
mentary, law,  with  which  I  And  it  difficult 
to  agree.  I  am  not  sure  that  I  quite  under- 
stand what  they  mean  by  that,  because  I 
cannot  see  that  you  can  divide  the  law  into 
chapters,  and  say  that  such  a  thing  belongs 
to  one  portion  of  the  law  and  not  to 
another.  Of  course  in  many  cases  it  may 
be  convenient  to  do  so  for  the  purposes  of 
discussion  or  reference,  but  I  do  not  see 
how  the  effect  of  a  thing  can  depend  upon 
that  division  into  chapters.  What  I  take 
from  the  case  of  LoiLStalan,  accordingly,  is 
not  the  decision,  but  rather  certain  observa- 
tions of  Lord  Lindley,  which  I  think  are 
absolutely  in  point  in  the  view  of  the  law 
which   I   am   suggesting,    although   as   a 


matter  of  fact  they  did  not  receive  applicar 
tion  in  that  case  owing  to  the  view  of  the 
facts  that  Lord  Lindley  took. 

Now,  Lord  Lindley  b^ns,  just  as  I  have 
ventured  to  begin,   by  sayins   you  must 
first  of  all  begin  at  the  death  01  the  allied 
testatrix,  and  find  what  the  domicile  then 
was.     He  held  that  her  domicile  at  her 
death  was  French ;  but  he  g;oes  on  to  say— 
"The  validity  of  a  will  of  moveables  made 
by  a  person  domiciled  in  a  foreign  country, 
at  the  time  of  such  person's  death  not  only 
may,  but  must,  denend  on  the   view  its 
courts  take  of  the  validity  of  the  will  when 
made."    Here  it  is  agreed,  that  the  will  was 
valid  when  made.    But  then  he  goes  on  tn 
say,  not  only  that  it  depends  on  the  validity 
of  the  will  when  made,  out  on  its  subsequent 
revocation  if  that  question  arises.     "These 
questions,"  he  says,  "may  or  may  not  turn 
on  the  domicile  of  the  testator  as  under- 
stood in  this  country;"  and  then  he  goes 
on  to  state  the  facts,  and  says — "  By  what- 
ever court  this  question  is  to  be  decided, 
the  English  law  of  marriage,  which  in  such 
a  case  involves,  and  indeed  turns  on,  English 
views  of  domicile,  must  be  considered.    If 
this  view  be  ignored  the  effect  of  the  mar- 
riage   will    be    inadequately,   and    indeed 
erroneously,  ascertained.     If  the  domicile 
of  the  testatrix  is  to  be  treated  as  English, 
when  she  became  a  married  woman  ho* 
will  was  revoked  by  her  marriage,  for  such 
is  the  law  of  England  whatever  ijie  inten- 
tions of  the  parties  may  be ;    but  if  her 
domicile  was  French,  her  will  would  not  be 
revoked  by  English  law,  and  still  less  l^ 
French  law.    Both  laws  ai'e  alike  in  regara- 
ing  her  domicile  as  that  of  her  husband  as 
soon  as  she  married  him.    The  effect  of  her 
marriage    must   therefore   depend  on  the 
English  view  of   his   domicile."     That  is 
exactly  what  I  have   suggested   to   your 
Lordships.    Further  on,  in  a  later  portion 
of  his  judgment,  his  view  is  made  perfectly 
clear,  if  your  Lordships  keep  in  mmd  what 
I  have  said  upon  the  facts  of   the  case, 
because  at  page  233  the  learned  Lord  says 
this— "  The  domicile  of  the  testatrix  being 
French  when  she  made  her  will  and  when 
she  died,  it  became  necessary  to  ascertain  the 
effect  of  her  will  on  her  moveable  property 
according  to  French  law.     The  nusbaod 
being,  in  my  opinion,  domiciled  in  France 
when  she  married,  it  became  necessary  to 
ascertain  the  effect  of  such  marriage  by 
French  law  upon  her  will,  and  if  in  order 
to  ascertain  this  it  became  necessary  for 
the  French  experts  to  be  told  what  the 
English  law  was,  they  should  have  been 
told  that  it  depended  on  the  view  which 
an  English  Court  would  take  of  the  domicile, 
in  the  English  sense,  of  the  husband,  and  if 
I  am  right  in  my  view  of  his  domicile,  the 
experts   should    have    been    told   that   by 
English  law  the  man-iage  in  this  case  did 
not  revoke  the  wife's  will." 

Tour  Lordships  will  notice  that  I  have 
emphasised  the  fact  that  he  always  speaks 
of  the  husband  and  his  domicile.  He  ex- 
cludes altogether  the  consideration  of  what 
was  the  domicile  of  the  wife.  He  says  it  ia 
quite  enough  if  you  settle,  one  way  or 
another,  what  was  the  domicile  of  her  hus- 
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bMtd  at  tiie  time  of  the  marriage,  becaune 
j         the  moment  jrou  do  that,  yon  settle  what 
her  domicile  is ;   and  then,  if  you   settle 
what  the  domicile  of  the  parties  at  the 
time  of  the  marriage  is,  you  at  once  settle 
the  law  according  to  which  the  proprietary 
eltects  of  the  marriage  are  to  be  jud^^ed — 
either  French   law,   if   he  is   a  domiciled 
nenchman,  or  English  law,  if  he  is  a  domi- 
ciled Englishman.     And,   accordingly,  he 
further  g[oes  on  to  say—"  It  was  not  neces- 
sary, or  indeed  proper,  on  this  occasion  to 
puKine  the  inquiry  lurther,  and  to  see  what 
matrimonial  regime  the  parties  intended  to 
adopt.    It  was  not  necessary  to  cite  autho- 
rities to  show  that  it  is  now  settled  that 
iccording  to  international  law,  as  under- 
stood and  administered  in   England,  the 
effect  of  marriage  on  the  moveable  pro- 
perty of  spouses  depends  (in  the  absence 
of  any  contract)  on   the  domicile  of  the 
husband  in  the  English  sense.    .   .    .   This 
bang  clear,   the   will   was   not  revoked." 
Iliat  would  be  a  Tion  aequitwr  unless  the 
whole  point  depended  upon   the  domicile 
nf  the  husband  at  the  time  of  the  marriage. 
Accordingly,    I    think     that,     carefully 
looked  into,  it  will  be  found  that  I  cer- 
tainlT  have  the  great  authority  of  Lord 
lindley  for    the    proposition    that    I    am 
putting,  that  when   you  come  to  consider 
what  tne  effect  of  the  marriage  is  upon 
the  will,  which  yon  have  already  started 
with  as  being  properly  executed,  yon  must 
consider  that  in   the  light  of  the  law  of 
the  domicile  of  the  married  persons  at  the 
date  of  the  marriage,  and  tne  law  of  the 
domicile  of  the  married  persons  is  the  law 
(rf  the  domicile  of  the  husband.    Here  the 
domicile  of  the  husband  at  the  date  of  the 
marriage  was  Scottish  ;  and  therefore  you 
have  to  consider  the  effect  of  the  marriage 
upon  the  will  in  the  light  of  the  Scottish 
law  and  not  of  the  English.     That  being 
■    so,  there  is  no  question  whatsoever  that 
by  the  Scottish  law  the  will  of  this  spin- 
ster, being  valid  before  her  marriage,  was 
not  revoked,  and  accordingly  I  think  the 
will  stands. 

lliat  disposes  of  the  case ;  but  I  ought  to 
mMition  a  very  ingenious  argument  Mr 
Watson  pressed  upon  us,  which  was  this, 
that  the  effect  of  the  English  Wills  Act 
was  really,  so  to  speak,  to  read  a  clause 
into  every  English  person's  will  to  the 
effect  that  his  will  shall  be  revoked  on 
nianiage.  He  cited  authorities  in  which 
certain  expressions  were  used  that  are 
consistent  with  tJiat  view.  I  am  not  in 
any  way  controverting  the  authority  of 
these  cases,  because  they  do  not  touch  the 
point  at  all.  It  would  be  quite  a  con- 
venient way  of  speaking  to  say  that  every 
will  has  got  that  read  into  it ;  but  if  you 
are  to  press  that  form  of  expression  to 
more  than  a  convenient  way  of  speaking, 
then  I  do  not  agree.  I  do  not  tbink  we 
need  go  further  on  this  point  than  to  cite 
the  case  of  LouMaian,  where  the  Court  held 
the  will  was  revoked.  The  lady  in  that 
oaM  married  a  person  whom  the  Court  held 
to  b*  a  domiciled  Bnglishman.  Of  course 
it  does  not  matter  whether  the  facte  were 
rightly  or  wrongly  decided.    The  husband 


in  that  case  was  a  domiciled  Englishman 
according  to  the  majority  of  the  Court, 
and  that  revoked  the  will.  That  could 
only  be  by  the  operation  of  the  Act  at  the 
time  of  the  marriage,  because  it  is 
evidently  absurd  to  suppose  that  that 
French  spinster's  will  had  ingrafted  into 
it  a  condition  that  revoked  it  upon  mar- 
riage, because  everybody  agrees  that,  at 
the  time  she  made  uie  will,  the  will  was  a 
French  document  and  not  an  English  docu- 
ment Accordingly,  I  think  that  shows 
that  what  Mr  Watson  says  is  uo  more  than 
a  convenient  form  of  expression,  and  did 
not  really  go  to  the  root  of  the  matter.  On 
the  whole  matter,  I  am  of  opinion  that  we 
should  recal  the  judgment  of  Sheriff,  and 
revert  to  the  judgment  of  the  Sheriff-Sub- 
stitute. 

Lord  Adam  and  Lord  M'Labbn  con- 
curred. 

Lord  Kinnbar— This  is  said  to  be  a  new 
point,  but  it  depends  on  well-settled  prin- 
ciples, and  I  think  it  has  been  rightly 
decided  by  the  Sheriff-Substitute.  The 
testatrix  died  in  1004  a  domiciled  Scots- 
woman, leaving  a  will  which,  while  she 
was  still  a  spinster,  she  had  executed  in 
1897  in  England,  which  was  the  place  of 
her  domicile  at  that  time.  There  is  no 
cjuestion  that  the  validity  of  the  will,  since 
it  affects  only  moveable  property,  must  be 
determined  by  the  law  of  the  domicile  at 
the  time  of  her  death,  that  is,  by  the  law  of 
Scotland ;  and  the  parties  are  agreed  that 
by  that  law  it  was  originally  a  perfectly 
good  will,  since  it  was  duly  execute  accora- 
ing  to  the  forms  reouired  for  the  authenti- 
cation of  wills  by  tne  law  of  the  place  of 
execution.  But  it  is  said  to  have  oeen  re- 
voked, because  by  the  law  of  England,  em- 
bodied in  the  Wills  Act  of  1837,  every  will 
made  by  a  man  or  a  woman  is  revoked  by 
his  or  ner  marriage.  It  was  maintained 
that  the  question  of  revocation,  like  every 
other  question  as  to  the  efficacy  of  a  will, 
must  be  determined  by  the  law  of  Scot- 
land, and,  so  far  as  it  goes,  that  is  probably 
a  sound  proposition.  But  it  does  not  much 
advance  the  argument,  because  in  order  to 
decide  whether  the  will  ha»  been  revoked, 
the  law  of  Scotland  must  take  into  account 
facte  occurring  in  England,  and  the  law  in- 
cidentally operating  upon  those  facts;  and 
if  th(^  will  were  once  revoked  in  England,  it 
can  hardly  be  held  that  it  would  be  revived 
by  a  mere  change  of  domicile. 

The  question  therefore  is,  what  effect,  ac- 
cording to  those  principles  of  what  is  called 
international  law,  which  form  partof  thelaw 
of  Scotland,  is  to  be  ascribed  to  the  rule  of 
the  law  of  England  that  marriage  revokes  a 
wiU.  The  rule  upon  which  that  depends 
appears  to  me  to  be  well  settled  ;  and  it  is 
this,  that  the  effect  of  marriage  on  the 
civil  rights  of  the  married  persons,  and  in 
particular  on  their  rights  in  moveable  pro- 
perty, depends  upon  the  law  of  the  domi- 
cile of  the  husband.  Without  referring  to 
the  text  writers  upon  this  subject,  I  think 
it  is  enough  for  the  purposes  of  this  case 
to  cite  the  highest  authority  in  law— the 
decisions  of  the  House  of  Lords  in    cases 
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appealed  from  this  Court — Warrtndtr  v. 
Warretvdber  and  Munro  v.  Muwro.  In 
Warrvndxr  it  was  assumed  that  a  mar- 
riage in  England  of  a  domiciled  Scotsman 
was  to  be  considered  a  Scottish  marriage ; 
and  the  same  doctrine  formed  the  ground 
of  judgment  in  Mwnro  v.  Bfunro.  It  is 
thus  stated  by  the  Judges  in  the  mino- 
rity in  the  Court  of  Session,  whose  opinion 
was  upheld  in  the  House  of  Lords — "As- 
suming Sir  Hugh  Munro  to  have  been  a 
domiciled  Scotsman  at  the  date  of  his 
marrilage,  we  are  of  opinion  that  the  mar- 
riage, though  celebrated  in  England,  must 
be  considered  as  in  law  a  Scotch  marriage 
in  respect  of  all  the  incidents  and  conse- 
quences of  marriage.  It  cannot  in  our 
opinion  be  of  any  consequence  that  before 
the  marriage  the  lady  may  have  been  a 
domiciled  Englishwoman,  for  in  the  mo- 
ment and  in  the  act  of  marriage,  the  wife 
necessarily  adopts  and  becomes  attached 
to  the  domicile  of  her  husband.  ...  It  is 
of  no  consequence  what  was  the  domicile 
of  the  wife  ;  and  it  is  of  just  as  little  conse- 
quence where  the  marriage  was  celebrated. 
The  law  of  the  domicile  of  the  husband  is 
the  law  of  the  marriage."  The  same  law 
was  stated  in  two  sentences  by  Lord  Chan- 
cellor Cottenham  In  the  House  of  Lords— 
"  It  was  hardly  contended  that  the  country 
in  which  the  marriage  took  place  was 
material.  It  was  considered  as  immaterial 
by  the  writers  upon  civil  law.  .  .  .  The  law 
of  the  country  where  the  marriage  is  cele- 
brated ascertains  its  validity.  The  law  of 
the  country  of  the  domicile  regulates  its 
civil  consequences."  Lord  Brougham  states 
his  opinion  to  the  same  effect. 

It  IS  true  that  the  main  question  involved 
in  that  case  was  one  of  status,  but  that 
makes  no  difference  for  the  present  pur- 
pose. It  only  created  a  difBculty  which 
does  not  arise  in  the  pi^sent  case,  by  reason 
of  the  conflict  between  the  English  law  of 
bastardy  and  the  Scottish  law  of  legitima- 
tion per  svbsequens  ntatrvnuynvurn.  The 
Soint  decided  was  that  the  marriage  of  a 
omiciled  Englishwoman  in  England  to  a 
domiciled  Scotsman  was,  as  regards  all  its 
civil  consequences,  a  Scottish  marriage. 
The  question  must  have  been  decided  ob- 
viously exactly  in  the  same  way  if  it  had 
concerned  only  a  question  of  property  and 
not  a  question  of  status ;  and,  indeed,  the 
question  of  status  was  considered  only  as 
a  step  towards  the  decision  of  a  question 
of  property,  because  the  real  point  in  dis- 
pute was  whether  the  child  whose  legiti- 
mation was  in  question  was  or  was  not  en- 
titled to  succeed  to  the  estate  of  Fowlis.  Lord 
Brougham  says— "I  apprehend  that  the 
decision  to  be  given  upon  this  case  is  not  a 
judgment  absolutely  and  generally  finding 
that  the  party  is  legitimate,  but  it  is  a 
Judgment  finding  according  to  the  conclu- 
sions of  the  libel,  which  proceeds  upon  the 
statement  of  facts,  that  she  ought  to  be 
found  and  declared,  as  lawful  daughter,  en- 
titled to  succeed  under  the  entail  as  next 
heir."  The  application  of  that  doctrine  to 
the  question  now  in  dispute  seems  to  me 
to  be  perfectly  clear.  Without  consider- 
ing  the   question    which    seems   to   have 


been  discussed  in  England,  as  to  whether 
the  rule  of  the  Wills  Act  is  part  of 
the  testamentary  law  or  part  of  the  matri- 
monial law,  I  think  this  at  least  is  certain, 
thai  if  the  revocation  of  the  will  is  the  direct 
consequence  of  the  marriage,  then  if  it  is 
an  English  marriage  its  effect  in  law  will 
be  to  revoke  this  wul,  and  if  it  is  a  Scottish 
marriage  it  will  not.  I  apprehend  there 
can  be  no  reasonable  doubt,  and  I  think  it 
was  not  disputed  in  argument,  that  if  the 
law  be  as  I  hold  it  to  be,  that  the  civil 
consequences  of  a  marriage  are  fixed  by 
the  law  of  the  husband's  domicile,  then 
the  whole  moveable  property  of  the  wife, 
although  she  was  a  domiciled  English- 
woman until  the  marriage,  must  be  regu- 
lated by  the  law  of  the  husband's  domicile 
which  she  then  adopts.  If  this  marriage 
had  taken  place  before  the  passing  of  the 
Conjugal  Rights  Act  and  the  Married 
Women's  Property  Act,  there  could  be  no 
room  for  doubt  that  the  whole  moveable 
property  of  the  wife,  in  the  absence  of 
contract,  would  have  been  carried  to  the 
husband  by  the  assignation  implied  in 
marriage.  And  there  seems  to  me  to  be 
just  as  nttle  doubt,  that  if  the  law  of  England 
now  were  that  the  marriage  vested  the 
whole  of  the  wife's  property  in  the  husband, 
the  wife  in  this  case  would,  notwithstanding, 
have  been  entitled  to  the  be&eflt  of  the 
Scottish  Married  Women's  Property  Act 
I  refer  to  the  language  of  that  Act  for  the 
purpose  of  observing  tnat  it  assumes  the  law 
of  Scotland  to  be,  as  in  my  opinion  it  is,  that 
the  civil  rights  of  the  spouses  must  be  deter- 
mined by  the  domicile  of  the  husband — 
"  Where  a  marriage  is  contracted  after  the 
passing  of  this  Act,  and  the  husband  was 
at  the  time  of  the  marriage  domiciled  in 
Scotland,  the  whole  moveable  or  personal 
estate  of  the  wife  shall  be  vested  in  the 
wife  as  her  separate  estate,  and  shall  not 
be  subject  to  the  jua  mar^ti  of  the  hus- 
band." By  the  law  of  Scotland,  therefore, 
the  personal  estate  of  this  testatrix  became 
vested  in  her  on  her  marriage  as  her  own 
separate  estate,  to  the  exclusion  of  any 
right  in  her  husband,  and  the  same  law 
which  determines  her  right  to  the  property, 
must  determine  her  capacity  to  dispose  of 
it  by  testament.  That  the  law  of  Efngland 
should  be  called  in  to  revoke  a  will  ali«ady 
made,  as  one  civil  consequence  of  the  mar- 
riage, and  then  make  way  for  the  law  of 
Scotland  to  regulate  all  the  other  civil  con- 
sequences of  the  same  marriage,  seems  to 
me  to  be  contrary  to  all  legal  principle  and 
sound  reason.  I  think,  with  your  Lord- 
ship, we  may  be  confirmed  in  this  view, 
not,  indeed,  of  the  rule  of  law  as  settled  by 
the  decision  of  the  House  of  Lords,  which 
needs  no  confirmation,  but  of  its  application 
to  the  particular  question  before  us,  by  the 
opinion  of  Lord  Lindley  in  the  case  of 
Eoustalan  v.  Louslalan.  It  seems  to  me 
that  our  decision  might  be  expressed  in 
the  exact  words  which  are  used  by  Lord 
Lindley,  substituting  only  the  name  Scot- 
land for  the  name  France,  for  his  Lordship 
says  this — "If  the  domicile  of  the  testatrix 
is  to  be  treated  as  English  when  she  became 
a  married  woman  her  will  was  revoked  by 
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ber  marriage,  for  such  is  the  law  of  England 

whatever  tne  intentions  of  the  parties  mav 
be,  bub  if  her  domicile  was  French  her  will 
would  not  be  revoked  by  the  English  law, 
and  still  less  by  the  French  law.  Both 
lavs  are  alike  in  regarding  her  domicile 
as  that  of  hfr  hustend  as  soon  as  she 
married  him."  Now,  in  the  exposition  of 
the  case  which  your  Lordship  has  been  good 
enougb  to  give  us,  you  showed  how  the 
Judges  there  had  differed  upon  certain 
points,  and  especially  they  differed  on 
the  question  ot  fact  as  to  whether  the 
domicile  was  in  truth  French  or  English, 
but  1  do  not  find  that  any  of  these 
learned  Judges  dissent  from  this  gene- 
ral statement  of  the  law  which  is  g^ven 
b7  Lord  Lindley,  and  in  accordance  with 
tiiat  statement  I  say  that  the  question 
here  is  simply  whether  the  domicile  of  the 
husband  at  the  time  of  the  marriage  was 
Scottish  or  English.  If  it  were  Scottish, 
ttien  the  question  of  the  subsistence  or 
revocation  of  the  will,  wUl  depend  upon  the 
law  of  Scotland,  and  according  to  that  law 
tiiiig  mil  is  a  perfectly  good  will.  If  it  had 
been  English,  the  will  woidd  no  doubt  have 
been  revoked  by  English  law.  I  am  there- 
fore of  opinion  that  we  cannot  sustain  the 
judgment  of  the  Sheriff-Depute,  but  that 
we  should  revert  to  that  of  the  Sheriff- 
Substitute. 

The  Court  recalled  the  SherifTs  inter- 
locutor, found  in  terms  of  the  interlocutor 
of  the  Stierifif-Substitute,  affirmed  the  said 
interlocutor,  and  decerned. 

Counsel  for  the  Appellants— A.  R.  Brown. 
Agents-Home  &  Lyell,  W.S. 

Counsel  for  the  Respondents— Hon.  W. 
Watson.     Agents— Dalgleish   &   Dobbie, 


Friday,  October  27. 

FIRST     DIVISION. 

[Lord  Dundas,  Ordinary, 

M'COSH  V.  MOORE. 

(See  onie  June  9, 1908,  40  S.L.B.  691,  and 
6  F.  946.) 

^'WrB<io»_£«a«e— Ctoii««  of  Reference 
"Z^Ppiieaiityn  to  Claitna  Advanced  after 
Termination,  of  Lease. 

A  mineral  lease  contained  a  clause  of 
reference  of  disputes  between  the  parties 
as  to,  inter  alia,  "  the  rights  or  obliga- 
tiong  of  either  party,  or  in  any  way  in 
jeI*tion  to  the  premises."  It  also  stipu- 
lated that  the  tenant  should  be  bound 
''before  the  expiry  or  sooner  termina- 
tion hereof  to  fill  up,  if  desired,  all  pits 
•nd  excavations  aieady  made  or  to  be 
pade,  and  to  remove  all  engine  build- 
ings or  other  erections  in  so  far  as  the 
jama  may  be  their  own  property,  and 
*9  clear  away  or  trench  in  all  tram- 
**7Si  railways,  and  heaps  of  rubbish 
**  as  to  restore  the  land  occupied  by 
^>^iii  and  their  said  predecessors,  .  .  . 
Md  to  render  the  same  arable,  and  as 


suitable  and  fit  for  the  purposes  of 
agriculture  or  any  other  purpose  in 
every  respect  as  before  being  originally 
interfered  with." 

A  claim  having  been  made  by  the 
landlord,  after  the  termination  of  the 
lease  and  removal  of  the  tenant,  for 
the  fulfilment  of  this  stipulation,  and 
the  tenant  having  denied  liability,  held 
that  the  decision  of  the  dispute  fell 
within  the  reference  clause. 
Andrew  feirkwood  M'Oosh,  ironmaster, 
residing  at  Cairnhill,  Airdrie,  was  the  pro- 
prietor of  the  lands  of  Garrockhiil  and 
Bankhead,  in  the  county  of  Ayr,  including 
the  minerals,  conform  to  a  disposition  in 
his  favour,  dated  14tb,  and  recorded  30th 
June  19U0.  By  the  disposition  there  were 
assigned  to  him  all  arrears  of  rents  and 
royalties  due  by  the  tenants  prior  to  his 
term  of  entry,  and  all  claims  against  them 
under  their  leases  and  relative  agreements 
for  restoration  of  land,  &c.  By  lease, 
dated  in  18S4,  his  predecessors  had  let,  with 
a  small  exception,  the  whole  coal  seams  in 
and  under  the  lauds,  and  to  this  lease 
Alexander  Oeorge  Moore,  coalmaster,  St 
Vincent  Street,  Glasgow,  had  acquired 
right  by  assignation,  dated  15th  September 
1^,  Mud  under  it  Mooie  had  taken  posses- 
sion of  the  subji-cts  and  had  worked  the 
mineral  field.  On  12th  November  1897  the 
tenant  gave  notice  that  he  would  terminate 
the  lease  at  Whitsunday  1898,  w  hich  notice 
was  accepted  by  the  landlords,  but  owing 
to  there  l)eing  negotiations  for  a  renewal 
of  the  lease  the  tenant  did  not  remove  till 
some  time  subsequent  to  that  term.  There- 
after the  landlords  called  upon  Moore  to 
fulfil  certain  prestations  under  the  lease, 
and  M'Cosh,  after  acquiring  the  property, 
insisted  in  these  demands,  and  on  Mooi-e 
denying  liability,  he  invoked  the  aid  of  the 
arbiter  named  in  the  lease,  James  M'Oreath, 
civil  engineer,  Glasgow.  The  nature  of  the 
deman<&  is  disclosed  in  the  decree-arbitral, 
infra. 

On  14th  February  1905  M'Cosh  raised  the 
present  action  against  Moore  to  have  it 
found  and  declared  that  he  was  bound  to 
implement  the  decree-arbitral,  dated  2nd 
November  1904,  pronounced  by  the  said 
arbiter.  Tlie  summons  also  contained  con- 
clusions that  the  defender  should  be 
ordained  (1)  to  make  payment  of  a  sum  in 
name  of  damages  caused  by  a  sit,  and  to 
drains  and  watercourses,  (2),  (3),  and 
(4)  to  execute  certain  work  required  of  him 
by  the  decree-arbitral,  and  (5)  to  make  pay- 
ment of  certain  sums  of  expenses. 

The  lease  provided,  inter  alia,  as  follows 
— "  And  further,  the  second  parties  (the 
lessees)  shall  be  bound,  and  they  hereby 
bind  tbemselves  and  their  foresaids,  all 
jointly  and  severally  as  aforesaid,  before 
the  expiry  or  sooner  terminatinn  hereof,  to 
fill  up,  if  desired,  all  pits  and  excavations 
already  made  or  to  be  made,  and  to  remove 
all  engine  buildings  or  other  erections,  in 
so  far  as  the  same  may  be  their  own  pro 
perty,  and  to  clear  away  or  trench  in  all 
tramways,  railways,  and  heapsof  rubbish, 
so  as  to  restore  the  land  occupied  by  them 
and  their  said  predecessors,  or  in  any  way 
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used  or  taken  up  in  connection  with  the 
colliery,  and  to  render  the  same  arable  and 
aa  suitable  and  fit  for  the  purposes  of  agri- 
culture or  any  other  purpose  in  every 
respect  as  before  being  origiuallv  interfered 
wiui ;  and  the  lessees  shall  also  be  bound  to 
restore  all  fences,  drains,  and  watercourses 
which  may  be  or  may  have  been  broken 
down,  altered,  or  removed  in  the  course  of 
their  said  predecessors'  operations  ;  declar- 
ing, however,  that  the  lessees  shall  not  be 
entitled  to  fill  up  any  pits  which  may  be 
abandoned  by  tbem  during  this  lease  with- 
out the  express  permission  in  writing  of  the 
first  parties  (the  proprietors)  or  their  fore- 
saids, but  shall  be  bound  to  leave  the  same 
open  and  securely  and  properly  fenced  by  a 
stone  and  lime  wall  of  at  least6f  eet  in  heignt. 
.  .  .  Further,  it  is  hereby  agreed  that  in  the 
event  of  misunderstandings  or  disputes 
arising  between  the  parties  as  to  the  true 
intent  and  meaning  of  these  presents,  or 
any  of  the  terms  or  provisions  hereof,  or  in 
regard  to  the  conduct  by  the  second  party 
of  their  coal  workings  or  of  their  surface 
opei-ations  under  the  lease,  or  in  regard  to 
the  condition  of  the  engines,  machinery, 

Elant,  and  others,  or  the  value  thereof  when 
anded  over  by  the  second  party  to  the  first 
party,  or  the  rights  or  obligations  of  either 
party,  or  in  any  way  in  relation  to  the  pre- 
mises, all  such  shall  be  and  are  hereby 
refen«d  to  the  amicable  decision  and  final 
sentence  of  Alexander  Simpson,  civil  and 
mining  engineer  in  Glasgow,  whom  failing, 
of  James  M'Creath,  civil  and  mining  engi- 
neer in  Glasgow,  as  sole  arbiter  in  the  pre- 
mises, whose  decision  both  parties  bind 
themselves  to  implement  and  abide  by." 

On  2nd  November  1904  the  arbiter  pro- 
nounced his  decree-arbitral,  finding  and 
determining — "  [(1),  (2),  and  (3)  dealt  with  a 
sit  and  damage  to  drains  and  watercourses 
in  certain  places  marked  on  a  map  in  pro- 
cess, finding  Moore  liable  to  pay  damages 
therefor].  (Fourth)  That  the  engine-seat  at 
Garrocknill  Pit,  and  the  areas  marked  on 
the  said  plan  A,  fi,  C,  D,  to  the  respective 
extents  following,  1  amely,  .  .  .  have  not 
been  respectively  removed  and  restored  by 
tiie  said  Alexander  George  Moore.  (Fifth) 
That  the  said  Alexander  George  Moore  is, 
upon  a  sound  construction  of  the  said  lease 
.  .  .  bound  to  remove  the  engine-seats  and 
to  restore  the  said  areas  marked  A,  B,  C, 
and  D  on  the  said  plan,  so  as  to  render 
the  same  arable  and  as  suitable  and  fit  for 
the  purpose  of  agriculture  or  any  other 
purpose  in  eveiy  respect  as  before  being 
originally  interfered  with.  (Sixth)  That 
the  pit  shafts  at  the  Garrockhill  Fit  and 
the  old  pit  respectively  have  not  been  pro- 
perly fenced.  {Seventh)  That  the  said  Alex- 
ander George  Moore  is,  upon  a  sound  con- 
struction of  the  said  lease  .  .  .  bound  to 
fence  the  said  pit  shafts  in  a  proper  manner 
by  stone  and  lime  walls  of  at  least  six  feet 
in  height.  (Eighth)  That  the  areaof  ground 
extending  to  about  '310  (three  hundred 
and  ten  one-thousandth  parts)  of  an  acre, 
formerly  occupied  by  the  hutch  road 
between  Garrockhill  and  Duchray,  has  not 
been  restored  by  the  said  Alexander  George 
Moore  in  terms  of  the  obligations  tliere- 


anent  contained  in  the  said  lease  .  .  . 
INimih)  That  the  drains  and  watereonnet 
in  the  si^d  last-mentioned  area  have  been 
injured  by  the  construction  and  use  of 
the  said  railway  or  hutch  road.  And 
(TeTtth)  That  the  said  Alexander  Gi<oree 
Moore  is,  upon  a  sound  construction  of  the 
said  lease,  and  notwithstanding  the  ter- 
mination of  his  occupancy  of  the  minerals 
Under  the  said  area,  bound  to  restore  tiie 
said  last-mentioned  area,  and  to  render  the 
same  arable  and  as  suitable  and  fit  for  the 
purposes  of  agriculture  or  any  other  pur- 
pose in  every  respect  as  before  the  forma- 
tion of  the  railway  or  tramway,  and  also  to 
restore  the  field-drains  and  watercourses 
intersecting  the  said  area."  The  arbiter 
also  found  Moore  liable  in  expenses. 

The  defender  pleaded— "(8)  The  pursuer 
not  having  timeously  called  upon  the  de- 
fender to  restore  the  ground  in  question, 
and  the  relative  obligations  in  the  lease  not 
being  prestable  agamst  the  defender  after 
his  removal  from  the  subjects,  the  defender 
is  entitled  to  be  assoilzied  from  the  concia- 
sions  of  the  summons  thereanent.  (7)  In 
any  event,  the  sum  sued  for  in  name  of 
damages  under  the  first  conclusion  of  the 
summons  is  excessive." 

On  17th  June  1905  the  Lord  Ordinary  (Dun- 
das),  having  heard  counsel  in  the  Procedure 
Boll,  pronounced  the  following  Interlocutor 
— "Finds  that  the  arbiter  has  not  acted 
ultra  virea  nor  outwith  the  scope  of  the 
reference:  Bepels  the  defender's  whole 
pleas-in-law  except  the  seventh :  Allows 
the  pursuer  a  proof  of  his  averments  in 
support  of  the  First  operative  conclusion  of 
the  summons,  and  to  the  defender  a  con- 
junct probation,  said  proof  to  proceed  on  a 
day  to  be  afterwards  nxed :  EHnds,  declares, 
and  decerns  in  terms  of  the  declaratory 
conclusion  of  the  summons :  Further  de- 
cerns and  ordains  the  defender,  in  terms  of 
conclusion  Second  of  the  summons,  to  re- 
move the  engine-seats  and  to  restore  the 
areas  marked  A,  B,  C,  and  D  on  the  plan 
lodged  in  the  reference  referred  to  in  the 
summons,  so  as  to  render  the  same  arable 
and  suitable  for  the  purposes  of  agriculture 
or  any  purpose  in  every  respect  as  before 
being  originally  interfered  with,  and  that 
at  the  sight  and  to  the  satisfaction  of  James 
M'Creath  mentioned  in  the  summons,  and 
within  such  time  as  he  shall  consider  reason- 
able, with  power  to  him  to  report  to  the 
Court  at  any  time  if  so  advised;  and  fur- 
ther, decerns  and  ordains  the  defender,  in 
terms  of  conclusion  Third  of  the  summons, 
to  fence  the  pit-shafts  on  the  said  sabjecte 
of  the  lease  referred  to  in  the  summons  in  a 
proper  manner  by  stone  and  lime  walls  of  at 
least  6  feet  in  height,  and  that  at  the  sight 
and  to  the  satisfaction  of  the  said  James 
M'Creath,  and  within  such  time  and  with 
power  aa  aforesaid :  And  further,  decerns 
and  ordains  the  defender,  in  terms  of  con- 
clusion Fourth  of  the  summons,  to  restore 
the  field-drains  and  watercourses  upon  the 
area  of  ground  mentioned  in  said  conclu- 
sion, and  also  to  restore  the  said  area  itself 
and  to  render  the  same  arable  and  as  sait- 
able  and  fit  for  the  purposes  of  agricoltTire 
as  before  ttie  formation  of  the  railway  or 
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tnmwav,  at  the  sight  and  to  the  aatisfac- 
(ion  of  the  mid  James  M'Oreath,  and  within 
meh  time  and  with  power  as  aforesaid: 
Decerns  agunst  the  defender  for  payment 
to  the  pursuer  in  terms  of  the  Fifth 
conclusion  of  the  summons." 

Opinion.— "The  pursuer  seeks  to  have  the 
defender  ordained  to  implement  a  decree 
arbitral  pronounced  by  an  arbiter  named 
in  a  mineral  lease  dated  in  1881,  in  which 
the  pursuer  and  defender  subsequently  ac- 
quired the  rights  of  landlord  and  tenant 
respectively.    The  defender  gave  notice  to 
terminate  the  lease  as  at  Whitsunday  1896, 
which  was  accepted  by  the  then  landlords, 
but  in  point  of  fact  tJie  tenant,  by  arrange 
ment,  continued  to  work  the  minerals,  and 
did  not  remove  his  plant  until  a  later  period 
in  that  year.     The  then  landlords  subse- 
Qoently  called  4ipon  the  defender  to  per- 
form certain  operations  which  they  alleged 
to  be  incumbent  upon  him  under  the  lease, 
and  the  pursuer,  after  be  acquired  the  sub- 
jects, insisted  in  these  demands,  but  the  de- 
fender denied  all  liability  in  the  matter. 
"Hie  pursuer  accordingly  invoked  the  aid  of 
Mr  James  M'Creath,  the  arbiter  named  in 
the  lease,  and  proceedings  were  instituted 
before  liim.    The  defender  applied  in  the 
Bin  Chamber  to  have  Mr  M'Creath  inter- 
dicted from  proceeding  with  the  reference, 
upon  the  g^und  that  the  order  prayed  for 
wonld  be  vitra  vires  of  the  arbiter.    The 
Second  Division  ultimately  refused  to  grant 
interdict.    The  case  is  reported  {Moore  v. 
M'Cosh,  June  9,  IQOB,  5  Fr.  916),  but  I  do  not 
think  that  either  of  the  parties  can  now 
effectually  pray  it  in  aid,  because  the  Court, 
80  far  as  I  can  gather,  decided  no  more  than 
Utis,  that  they  were  not  prepared  to  say  that 
Mr  M'Coeh  might  not  unaer  the  clause  of 
lubmiasion  be  able  to  make  good  some  claim 
aoainst  Mr   Moore,   though    the  claim  as 
then  stated  in  the  arbitration  proceedings 
might  not  be  successful.    I  understand  that, 
in  point  of  fact,  the  pleading^  were  after- 
wards largely  recast,  and  the  matter  came 
before  the  arbiter  for  proof,  the  defender 
keeping  his  position  open  by  renewing  to 
Mr  M'Oreath  the  protest  that  what  he  whs 
asked   to  do  was  xUtra   vires.     Xotwith- 
(taoding  the  protest,  the  arbiter  thereafter 
iasaed  a  decree  arbitral,  the  material  por- 
tions of  which    are   printed  in   Cond.  16, 
which  contains  findings  of  liability  on  the 
defender  'upon  a  sound   construction  of 
the  said  lease,'  to  perform  the  operations 
specified.    The  object  of  this  action  is,  as  I 
have  explained,  to  obtain  decree  of  specific 
performance  of  these  operations.    The  prin- 
cinal  defence  is  a  renewal  of  the  plea  of 
uUra  vires. 

"The  first  point  then  seems  to  Ite  to 
consider  the  terms  of  the  clause  of  refer- 
ence contained  in  the  lease,  in  order  to 
ascertain  what  truly  were  the  limits  of 
Mr  M*Creatb's  jurisaiction.  The  clause  is 
printed  at  length  in  Cond.  7,  and  is  ex- 
preanod  in  runarkably comprehensive  terms. 
It  was,  inter  ttUa,  'agreed  that  in  the  event 
of  any  misunderstandings  or  disputes  aris- 
ng  between  the  parties  as  to  the  true  in- 
tent and  meaning  of  these  presents,  or  any 
of  the  terms  or  provisions  hereof  ...  or 


the  rights  or  obligations  of  either  party,  or 
in  any  way  in  relation  to  the  premises,  all 
such  shall  be '  referred  to  the  anal  decision 
of  the  arbiter.  It  was  observed  by  Lord 
President  Robertson  (in  the  case  of  ilackay 
de  Srni,  20  B.  1098,  at  p.  11(>5),  in  regard  to  a 
clause  of  reference,  that '  if  on  its  fair  read- 
ing, the  parties  have  agreed  to  refer  to  the 
arbiter  every  dispute  or  difference  about 
the  meaning  and  effect  of  the  contract, 
whensoever  and  wheresoever  such  dispute 
or  difference  may  arise,  then  there  is  no 
rule  or  principle  of  law  to  defeat  such 
agreement.'  It  is  true  that  the  Lord  Presi- 
dent dissented  in  that  case,  but  the  Judges 
who  formed  the  majority  did  not  deny,  but 
on  the  contrary  agreed  with,  the  proposi- 
tion thus  generally  expressed  by  his  Lord- 
ship, though  they  thought  it  was  not 
applicable  to  the  clause  there  under  con- 
sideration. Therefore,  although  it  is  not 
usual  for  parties  to  leave  to  the  arbiter  the 
absolute  construction  of  the  meaning  of 
the  contract  in  all  its  parts  and  under  all 
circumstances,  such  a  course  would,  in  my 
judgment,  be  quite  competent,  and  would 
not  be  either  unintelligible  or  neces- 
sarily unwise.  The  parties  might  not 
unreasonably,  I  think,  prefer,  upon  the 
construction  of  a  mineral  lease,  to  peril 
their  case  upon  the  decision  of  an  ex- 
perienced civu  and  mining  engineer  rather 
than  upon  that  of  a  court  of  law.  I  have 
come  to  the  conclusion  that  that  is  what 
the  parties  here  intended  to  do,  and  have 
done,  because  I  think  that  is  the  result  of 
a  'fair  reading'  of  the  language  used.  I 
was  referred  to  some  of  the  numerous 
decisions  as  to  the  scope  of  clauses  of 
reference— each  of  which,  of  course,  turned 
upon  the  particular  language  of  the  clause 
— but  I  am  not  aware  of  any  case  where 
the  words  used  were  so  comprehensive,  or, 
as  I  think,  so  clearly  intended  to  leave  the 
arbiter  a  free  hand  in  construing  the  con- 
tract, as  that  now  under  consideration. 
Nor,  in  my  judgment,  is  the  effect  of  the 
words  which  I  ha  ve  quoted  lessened  or  restric- 
ted by  the  express  enumeration  of  certain 
specific  matters  which  intervenes  between 
the  sentences  of  my  quotation.  Holding 
these  views,  it  is  not  necessary  for  me  to 
express  an  opinion  whether  or  not  Mr 
M'Creath  has,  in  regard  to  any  of  the 
polnte  raised  in  discussion,  wrongly  con- 
strued the  intent  and  meaning  of  the 
contract,  for  it  is  well-settled  law  that  an 
arbiter,  acting  honestly  and  within  the 
limits  of  the  submission,  is  final  upon 
matters  of  law,  or  of  construction,  as 
well  as  of  fact.  Among  the  most  recent 
authorities  to  this  effect  are  Holmes  Oil 
Company,  Limited,  18  B.  (H.  L.)  62,  and 
Caledoman  RaUway  Company  v.  Turcan, 
26  B.  (H.  L.)  7.  But  it  is  fair  to  say  that  I 
am  not  satisfied  that  Mr  M'Creath's  con- 
struction of  the  lease  is,  upon  any  point, 
otherwise  than  correct.  The  principal 
matter  of  complaint  by  the  defender's 
counsel  was  in  regard  to  the  clause  (quoted 
in  Cond.  6)  by  which  the  lessees  are  bound 
'before  the  expiry  or  sooner  termination 
hereof,  to  fill  up,  if  desired,  all  pits  and 
excavations  already  made  or  to  be  made,' 
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and  to  remove  engine-buildings,  Asc,  and 
to  clear  away  or  trench  in  all  tramways 
and  heaps  of  rubbish,  so  as  to  restore  the 
land  and  render  it  arable,  and  to  restore 
fences,  drains,  water  -  courses,  &c.  Mr 
Murray  strenuously  argued  that  the  whole 
of  these  obligations  were  intended  to  emerge 
only  in  the  event  of  the  defender  being 
'desired'  by  the  landlord  to  perform  them 
'before  the  expiry  or  termination'  of  the 
lease,  and  that  as  no  such  'desire'  was 
expressed  by  the  landlord  before  that 
period  the  obligations  had  not  become, 
and  could  not  thereafter  become,  prestable. 
Mr  Murray  argued  that  the  true  intent  of 
the  clause  was  that  if,  after  a  six  months' 
notice  to  terminate  had  been  given  by  the 
tenant,  the  landlord  should,  before  the 
six  months  had  elapsed,  'desire'  him  to 
perform  these  operations,  he  would  be 
bound  to  do  so,  the  landlord  having,  ex 
hypothesi,  decided  to  cease  letting  or  work- 
ing the  minerals,  and  to  resume  agri- 
cultural possession  of  the  surface;  but 
that  if  the  landlord,  having  secured  a  new 
mineral  tenant,  should  refrain  accordingly 
from  expressing  such  desire,  the  obliga- 
tions necessarily  flew  off  at  the  termination 
of  the  lease,  being  obviously  unadapted, 
and  indeed  destructive,  to  the  continued 
working  of  the  colliery.  I  confess,  how- 
ever, that  I  think  that  the  words  'if 
desired'  are  intended  to  qualify  only  the 
first  of  the  series  of  obligations  referred  to, 
viz.,  the  filling  up  of  pits,  &c.,  and  that 
there  is  nothing  to  indicate  that  the  other 
obligations  with  which  this  case  is  con- 
cerned might  not  be  enforced  after  the 
termination  of  the  lease,  and  apart  from 
any  previous  expression  of  '  desire '  by  the 
landlord.  The  case  seems  to  me  to  be 
different  from  that  of  Sinclair,  25  R.  703, 
which  Mr  Murray  relied  upon,  where  a 
landlord  was  held  not  entitled,  after  the 
conclusion  of  a  lease,  to  demand  perform- 
ance of  operations  in  the  quarry  which  the 
tenant  was  bound  to  execute  from  time  to 
time  during  its  currency.  But  it  is  un- 
necessary that  I  should  elaborate  the 
matter  further,  because,  in  my  opinion, 
Mr  M'Oreath  was  entitled  to  construe  the 
lease,  as  he  has  evidently  and  admit- 
tedly done,  in  a  sense  adverse  to  the  de- 
fender's argument,  and  his  decision  is,  in 
my  judgment,  final. 

"But  Mr  Murray  ai^ued,  as  an  alterna- 
tive, that  the  Court  ought,  in  no  view,  to 
grant  decree  of  specific  perfornaance  of  the 
obligations,  or  at  all  events  of  certain 
of  these.  This  argument  was  especially 
pressed  in  regard  to  the  conclusion  for 
restoration  of  the  j^und  to  an  arable  con- 
dition. The  principal  averments  on  the 
point  are  contained  in  answer  13.  It 
appears  that  there  are  upon  part  of  the 
ground  huge  bings  which  the  defender  says 
It  would  be  impossible  to  clear  away  or 
trench  in.  He  argued  that  these  w  ere  not 
'heaps  of  rubbisir  within  the  meaning  of 
the  lease,  but  that,  I  think,  was  clearly  a 
matter  for  the  arbiter  alone  to  consider  and 
decide.  This  alleged  impossibility  is  appar- 
ently based  upon  (a)  the  enormous  cost 
which,  it  is  said,  would  be  involved  in  the 


removal  of  the  bings,  especially  since  tlie 
defender  has  removed  his  tramways  wd 
plant,  and  (b)  his  want  of  any  le^  title  to 
enter  upon  the  pursuer's  lands.  The  latter 
difficulty  could,  I  apprehend,  be  obviated 
by  the  pursuer  granting  his  permission  to 
Uie  defender  to  cater  upon  the  lands  for 
the  purpose  of  removal.  Witli  the  former 
I  have  much  sympathy;  but  the  defender 
undertook  by  the  lease  to  remove  '  heiqw  of 
rubbish,'  which  the  arbiter  has  decidra  to 
include  these  bings,  and  1  do  not  know  of  any 
decision  in  our  books  which  would  warrant 
me  in  refusing  to  the  pursuer  a  decree  for 
specific  performance  oi  the  obligation  under 
such  circumstances  as  are  here  disclosed. 
The  only  Scots  cases  to  which  I  was  referred 
unon  this  point  were  Stewart  v.  KemneAv, 
17  R.  (H.  L.)  1;  Middleton,  19  R.  8U1;  and 
Moore,  <Skc  v.  Pateraon,  0  R.  337. 

"Yai'ious  other  points  of  minor  import- 
ance were  urged  by  Mr  Murray.  He 
objected  to  the  conclusion  for  removal  of 
the  engine-seat,  upon  the  grounds,  as  I 
understood,  that  it  did  not  tail  within  the 
words  of  obligation  (Cond.  6)  to  remove  'all 
engine  buildings  or  other  erections,  in  so 
far  as  the  same  may  be  their  own  propertv.' 
But  it  appears  to  me  that  it  was  for  the 
arbiter  alone  to  decide  whether  or  not  the 
engine-seat  falls  under  the  category  named, 
and  whether  or  not  it  was  the  defender's 
property  and  was  included  in  the  inveufany 
of  machinery,  &c.,  appended  to  the  lease.  I 
As  to  the  'impossibility'  of  removing  it  ! 
(Answer  13),  I  refer  to  what  I  have  saia  is  ' 
regard  to  toe  bings. 

"Lastly,    a   matter   about  fencing  pit-       | 
shafts,  refeiTed  to  in  Cond.  and  Answer       | 
13,  seems  to  me  to  have  been  also  finally 
decided  by  the  arbiter.  | 

"  It  was  admitted  that  inquiry  would  be 
necessary  in  order  to  assess,  failing  agree- 
ment of  parties,  the  damages  claimed  in 
the  first  conclusion  of  the  summona  For 
the  rest  I  shall  pronounce  an  interlocutor 
in  terms  of  the  declaratory  conclusion  of 
the  summons,  and  substantially,  though 
not  identically,  in  terms  of  the  operative 
conclusions  other  than  the  first." 

The  defender  reclaimed,  and  arjgued— The 
submission,  though  expressed  in  general 
terms,  was  ancillary  to  the  contract.  It 
applied  to  the  parties'  obligations  as  land- 
lord and  tenant,  but  had  no  relevance  to 
their  position  after  the  expiry  of  the  lease. 
Therefore  the  arbiter's  findings  were  ultra 
vires.  These  findings  being  iiUra  vires  it 
followed  that  they  could  not  now  be  en- 
forced. The  laudlord's  only  remedy  was 
an  action  of  damages — Greenock  Parochial 
Board  v.  Co<ghUl  &  Son,  March  6,.  1878, 
5  B.  732;  Kirktoood  v.  Morrison,  Novem- 
ber e,  1877,  5  R.  79,  15  S.L.R.  61;  Maek^ 
V,  Parochial  Board  of  Barry,  June  2^ 
1883,  10  R.  1046,  20  8.L.R.  897;  Beattie  v. 
Macgregor,  July  5, 1883, 10  R.  109i,  20  S.L.R 
729;  Miickay  <fc  Son  v.  Leven  Police  Com,- 
misaioners,  July  20. 189S,  20R.  1008,30S.I..R 
910;  SiTvolair  v.  Ctiilhneas  Flagstone  Com- 
pany, Limited,  March  4,  1888,  25  R.  703, 
85  S.L.R.  541 ;  SavUe  Street  Foundry  Cvm- 
pany.    Limited    v.    Rothesay    Tramways 
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Conamnv,  Limited,  March  20.  1883»  10  B. 
821, 20  S.L.B.  602. 

Argued  for  the  pursuer — Reference  clauses 
are  of  two  kinds,  (1)  executorial  or  limited, 
and  (2)  of  a  wider  nature  involving  a  con- 
sideration of  the  intention  of  parties  as  to 
the  scope  and  extent  of  the  matters  which 
might  De  referred  to  arbitration  in  the 
event  of  disputes  arising  on  a  particular 
conbttct.  'n»e  reference  clause  here  fell 
under  the  second  category,  and  the  arbiter 
had  correctly  interpreted  the  scope  of  the 
reference— £(6W  <fe  Company  v.  Tluymaong, 
July  10,  1883,  10  B.  1134,  20  8.L.R.  753; 
Itoore  V.  M'CoBh,  Jane  9,  1903,  5  F.  946, 
408.LB.a91. 

At  advising — 

Lord  Prbsidemtt  —  This  is  an  action 
raised  by  a  Mr  M'Cosh,  ironmaster,  against 
Alexander  George  Moore,  coalmaster,  and 
it  baa  various  conclusions  in  which  the 
Court  is  asked  to  make  operative  by  decree 
the  findings  pronounced  by  Mr  M'Creatb, 
civil  engineer,  in  a  certain  arbitration  which 
had  taken  place  between  the  parties.  The 
leiataonship  between  the  parties  is  that  Mr 
H'Cosh  is  proprietor  of  a  certain  estate 
upon  which  the  defender  is  the  quondam 
tenant.  The  Lord  Ordinary  has  g^iven 
decree  in  terms  of  the  conclusions  of  the 
summons,  with  a  slight  exception  as  regards 
one  conclusion,  so  that  there  is  still  a  small 
matter  to  be  cleared  up  by  proof.  The 
defender  has  reclaimed  against  that  ntdg- 
ment,  his  contention  being  that  the  arbiter 
was  not  empowered  to  pronounce  the  find- 
ings he  has  done,  and  that  upon  a  true  con- 
struction of  the  clauses  01  the  lease  in 
respect  of  which  these  findings  proceed,  the 
defender  ought  to  be  assoilzied  fi-om  the 
conclusions  of  the  summons.  I  am  of 
oinnion  that  the  Lord  Ordinary  has  taken 
a  just  view  of  the  questions  in  dispute,  and 
I  have  really  very  Uttle  to  add  to  nis  Lord- 
ship's vei^  careful  note  in  this  case. 

It  is  quite  clear  that  your  Lordships  can- 
not approach  the  question  of  what  is  the 
proper  construction  of  the  various  stipular 
tioos  in  the  lease  unless  you  come  to  the 
conclusion  that  the  arbiter  had  no  power  to 
determine  what  he  has  done  by  interpreta- 
tion of  these  various  stipulations,  and  I 
therefore  apprehend  that  the  initial  point 
—the  point  which  if  decided  in  one  way 
ends  the  case — is,  what  is  the  true  construc- 
tion of  the  arbitration  clause?  The  arbi- 
tration clause  is  printed  on  page  13  of  the 
appendix,  and  is  in  these  terms.  [His 
Utrdahip  mioted  the  cUuuse  given  above  and 
continxCed^ — Now,  this  matter  of  the  con- 
struction of  an  arbitration  clause  has  often 
been  before  the  Court  on  previous  occa- 
aioDB,  and  there  are  two  cases  which,  I 
think,  may  be  held  to  have  completely 
settled  the  principles  on  which  these  ques- 
tions are  to  be  determined.  The  first  case  is 
the  case  of  Sfackay  v.  Parochial  Board  of 
Barry,  10  B.  lOM,  and  the  passage  that 
really  lays  down  the  general  principles  in 
the  leading  judgment,  which  was  given  by 
Lord  Butherfuid  Clark,  is  on  page  lUSO,  and 
is  this  —  "  The  contracting  parties  may 
create  a  tribunal  for  setthng  differences 


which  may  occur  in  the  course  of  executing 
the  works,  and  which  has  no  other  func- 
tion. But  of  course  they  may  do  more, 
and  extend  it  to  the  decision  01  any  claim 
which  may  arise  out  of  the  contract.  In 
this  sense  the  reference  is  not  less  execu- 
torial of  the  contract  than  when  it  is  con- 
fined to  the  settlement  of  questions  which 
may  arise  during  the  execution  of  the 
works."  That  expression  of  opinion  of 
Lord  Butherf urd  Clark  was  very  soon  after 
its  delivery  entirely  apjjroved  of  and  con- 
curred in  by  Lord  President  Inglis  in  the 
case  of  Beattie  v.  Macgregor,  reported  in 
the  same  volume  of  Bettie,  page  1004,  and 
his  Lordship  there,  on  page  1000,  comments 
with  approval  upon  the  judgment  of  Lord 
Butherfurd  Clark,  and  quotes  that  portion 
of  his  judgment  which  I  have  just  read,  and 
he  himself  came  to  apply  the  same  views 
in  a  subsequent  case  in  the  same  volume 
—  the  case  of  Levy  &  Company  v. 
Thomsons,  page  1184.  His  Lordship  goes 
on  to  say  in  BecUiie  v.  Macgregor  — 
"  If  parties  would  only  keep  in  view  that 
there  are  two  kinds  of  reference,  one  of 
which  includes  only  disputes  arising  in 
the  execution  of  the  contract,  while  the 
effect  of  the  other  is  to  refer  to  arbitra- 
tion every  claim  and  obligation  that  at  any 
time  arises  out  of  the  contract— if  parties 
would  only  keep  this  in  view,  there  would 
be  an  end  to  cases  of  this  class." 

Therefore  the  only  point  is,  which  class 
of  these  cases  does  this  clause  in  the  arbi- 
tration fall  under  ?  It  is  not  immaterial  to 
notice  that  the  Lord  President  went  on  to 
say  in  Beattie  v.  Macgregor  that  be  had  no 
doubt  at  aU  that  Lord  Butherfurd  Clark's 
opinion  of  the  application  of  the  general 
principle  to  the  particular  in  the  case  of 
Mackay  v.  The  Parochial  Board  of  Barry 
was  a  sound  one.  Now,  the  clause  of  re- 
ference in  Mackay  v.  Barry  was  this — 
"Should  any  dispute  arise  as  to  the  true 
nature,  suflBciency,  times,  or  extent  of  the 
work  intended  to  be  performed  under  the 
specification  and  drawings,  or  as  to  the 
works  having  been  duly  and  properh^  com- 
pleted, or  as  to  the  construction  of  these 
presents,  or  as  to  any  matter,  claim,  or  ob- 
ligation whatever  arising  out  of  or  in  con- 
nection with  the  works,  the  same  shall  be 
submitted  and  referred."  Your  Lordships 
may  notice  the  strong  family  resemblance, 
if  1  may  say  so,  between  the  woi-ds  of  that 
clause  and  the  words  of  the  clause  with 
which  we  are  dealing,  but  taking  the  clause 
alone,  without  any  question  of  authority 
upon  it,  it  seems  to  me  that  the  clause  is 
very  plain,  and  it  seems  to  me  really  prac- 
tically to  go  in  what  I  may  call  chronolo- 
gical order  through  the  whole  period  dur- 
ing which  the  lease  operates,  and  it  echoes 
all  stipulations  in  the  lease  on  the  one 
hand  or  the  other  which  could  possibly 
form  matters  of  dispute.  These  all  apply 
to  the  event  of  misunderstanding  and  dis- 
putes arising,  first,  aa  to  the  true  intent 
and  meaning  of  these  presents.  That  is  a 
question  of  the  construction  of  the  leaae, 
which  of  course  might  arise  the  moment 
the  lease  was  entered  into.  Then  there  is 
"  as  to  the  conduct  by  the  second  party  of 
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their  coaJ  working^;"  that  is  something 
dtiring  the  curreDcv  of  the  lease.  Then,  as 
to  the  "condition  of  the  engines,  machinery, 
plant,  and  others,  ^vhen  handed  over  by  the 
second  party  to  the  first  party,"  that  is,  at 
the  termination  of  the  lease ;  and  then  we 
come  to  the  general  words,  "the  rights  or 
obligations  of  either  party,  or  in  any  way 
in  relation  to  the  premises."  That  seems 
to  me  to  cover  every  possible  question  whirh 
can  arise  in  respect  of  the  stipulations  of 
the  lease. 

Now,  the  defender  argued  very  strenu- 
ously that  all  that  did  not  apply  here, 
because  the  expression  on  which  the  deter- 
mination of  most  of  these  matters  arose 
was  an  expression  which  in  time  is  limited 
to  the  duration  of  the  lease.  The  clause  in 
the  lease  on  which  these  matters  depend  is 
the  clause  which  is  printed,  and  it  is  an 
obligation  upon  the  mineral  tenants  "be- 
fore the  expiry  or  sooner  termination  hereof 
to  fill  up,  it  desired,  all  pits  and  excavations 
already  made  or  to  be  made,  and  to  remove 
all  engine  buildings  or  other  erections  in  so 
far  as  the  same  may  be  their  own  property," 
and  to  clear  away  the  obstructions  and 
restore  the  ground  to  arable  condition. 
Tlie  defenders  argued  that  inasmuch  as 
admittedly  the  lease  has  now  expired,  the 
tixie  meaning  of  this  clause  is  that  the  pres- 
tations in  it  were  to  be  performed  during 
the  currency  of  the  lease,  that  the  lease 
being  now  over  they  could  not  be  so  per- 
formed, and  that  accordingly  it  must  be 
vMra  vires  of  the  arbiter  to  ordain  them  to 
do  anything  after  the  lease  was  over.  It 
seemed  to  me  that  argument  involved  a 
certain  amount  of  confusion  of  thought. 
It  is,  of  course,  true  that  an  arbiter  cannot 
be  the  ultimate  ^'udge  as  to  the  scope  of  the 
reference.  He  is  liable  to  be  corrected  by 
this  Court  if  he  is  wrong.  None  the  less  he 
is  bound  to  determine  the  scope  of  the 
reference  in  order  to  see  whether  or  not  he 
wUl  proceed.  But  if  the  scope  of  the  refer- 
ence is  absolutely  general — and  I  have 
already  given  your  Lordships  my  opinion 
on  that  point — then  all  we  have  got  to  do 
is  to  see  whether  the  disputed  question  is  a 
question  which  falls  within  that  general 
scope  or  not.  Now,  if  it  had  been  possible 
to  say  that  it  was  a  legal  impossibility  in  a 
lease  to  bind  either  party  by  any  stipula- 
tions which  should  only  take  effect  after 
the  lease  was  over,  then  I  should  have 
understood  the  argument  that  although 
the  refei-ence  clause  was  absolutely  general 
as  to  anything  which  could  happen  under 
the  lease,  yet  that  if  something  happened 
after  the  expiry  of  the  lease  it  could  not 
fall  within  that  reference  clause.  But  of 
course  any  such  contention  that  it  is  a  legal 
impossibility  to  have  a  stipulation  in  a 
lease  which  shall  only  be  prestable  after 
the  expiry  of  the  lease  is  impossible.  It  is 
a  matter  of  everyday  practice  that  there 
should  be  stipulations  inserted  in  leases 
which  shall  only  be  put  into  effect  after  the 
lease  is  over.  Accordinglv,  if  that  is  so, 
then  the  question  as  to  whether  this  par- 
ticular clause  in  this  lease  is  really  only 
prestable  before  the  expiry,  or  prestable 
after  the  expiry,  is  simply  a  question  of  the 


construction  of  the  particular  clause  of  the 
lease,  and  being  a  question  of  the  construe- 
tion  of  the  particular  clause  of  the  lease  it 
falls  within  the  clause  of  reference,  if  the 
true  meaning  of  the  clause  of  reference  is 
what  I  have  said. 

I  should  only  like  to  say  that  I  am  far 
from  saying  that  this  is  one  of  those  cases 
where  the  Court  is  reluctantly  bound  to 
afBrm  what  it  sees  is  an- obviously  wrong 
decision.  Upon  the  question  of  whether 
the  words  "  before  the  expiry  "  apply  to  the 
first  branch  only  or  to  the  whole  oranches 
of  that  sentence  I  am  bound  to  say  that  I 
think  the  arbiter  came  to  a  right  conclusion. 
I  do  not  know  that  I  am  quite  so  certain 
upon  the  question  of  the  en^ne  -  seats. 
There  may  be  more  in  this  question  of  pro- 
perty— because  that  is  upon  what  it  depends 
—than  I  know,  and  at  any  rate  I  do  not  take 
any  further  concern  with  that,  because,  for 
the  reasons  I  have  stated,  it  is  really  imma- 
terial whether  the  arbiter  has  decided  it 
rightly  or  wrongly. 

The  effect  of  my  opinion  is  that  we  should 
affirm  the  judgment  of  the  Lord  Ordinary. 
Upon  the  form  of  the  judgment,  as  the 
parties  have  told  us  that  the  small  matter 
which  was  left  over  is  not  worth  having  a 
proof  upon,  I  shall  be  glad  to  put  the  judg- 
ment in  a  form  which  will  suit  the  parties 
if  they  would  sooner  have  it  in  that  form 
rather  than  in  the  form  of  a  simple  affirma- 
tion of  the  Lord  Ordinary's  interlocutor. 
But  failing  agreement  I  propose  that  we 
should  affirm  the  Lord Ordinaiy's  judgment 

Lord  Adam— I  concur. 

Lord  M'Laben — I  am  quite  of  the  same 
mind.  The  only  question  raised  before  us 
was  the  question  of  the  scope  of  the  refer- 
ence, which,  of  course,  is  always  a  question 
for  the  Court,  because  we  could  not  allow 
an  arbiter  to  determine  finally  the  limits 
of  his  own  jurisdiction.  He  may  provi- 
sionally do  so,  but  his  opinion  upon  the 
limits  of  his  own  jurisdiction  is  not  final. 
With  regard  to  the  scope  of  the  reference 
and  what  questions  are  included  in  it,  I 
adhere  very  firmly  to  the  decision  in  the 
case  of  Barry  Parochial  Board,  in  which 
I  concurred  at  the  time.  I  think  that 
the  point  decided  there,  or  the  principle 
affirmed,  was  only  this,  that  there  is  no 
pi-esumption  with  respect  to  reference 
clauses  m  leases  and  contracts  that  they  are 
executorial,  in  the  restricted  sense  in  which 
that  word  has  come  to  be  used,  but  that 
each  lease  or  contract  must  be  considered 
by  itself,  and  effect  given  to  the  intention 
of  the  parties  as  to  the  scope  and  extent 
of  the  matters  which  might  be  submitted 
to  arbitration .  Now,  in  leases  these  matters 
very  often  include  pecuniary  questions 
which  may  arise  either  during  the  lease 
or  at  its  termination.  They  include  always, 
I  think,  questions  as  to  working  in  terius 
of  the  agreement.  There  must  be  some 
one  to  see  whether  the  tenant  is  working 
fairly,  and  in  very  many  cases  questions 
arise  as  to  restoration  and  value  of  the 
plant  at  the  termination  of  the  lease.  It 
seems  to  me  that  the  parties  here  have  vei-y 
clearly  expressed  their  intention  that  the 
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lefereDoe  to  Mr  M'Creath  was  to  embrace 
matters  arising  at  the  termination  of  the 
lease,  as  well  as  those  disputes  which  might 
take  place  during  its  currency.  Perhaps 
it  was  even  more  necessary  to  provide  for 
the  settlement  of  disputes  at  the  termina- 
tion of  the  lease  than  of  disputes  of  the 
other  class,  because  if  landlord  and  tenant 
are  on  good  terms,  and  are  desiring  to 
work  the  contract  fairly,  there  may  be  no 
questions  during  the  currency  of  the  lease, 
but  there  must  always  be  questions  to 
settle  at  its  termination.  We  are  asked, 
however,  to  interfere  on  the  g^und  that 
the  arbiter  in  deciding  this  (juestion  has 
had  to  construe  the  leasu,  and  it  is  said  that 
his  construction  is  so  clearly  wrong  that 
the  foundation  of  his  award  is  taken  away 
by  his  having  proceeded  upon  a  false  basis. 
1  can  conceive  a  case  where  an  award  may 
be  cut  down  or  set  aside  on  such  a  ground, 
but  I  think  that  it  would  be  almost  neces- 
sary to  say  that  the  decision  was  so  mani- 
festly and  demonstrablv  unsound  that  no 
honest  arbiter,  properly  conducting  his 
case,  could  have  come  to  that  conclusion. 
Now,  it  is  not  suggested  that  tiie  objection 
to  this  award  is  of  the  character  which  I 
have  stated.  So  far  from  that  being  the 
owe  as  regards  the  more  important  ques- 
tion, the  opinion  of  the  Lord  Ordinary 
(with  which  I  understand  your  Lordships 
are  in  agreement)  is  that  with  nothing  but 
the  lease  before  him  he  would  come  to  the 
same  conclusion  as  the  arbiter.  With 
ra^^ard  to  the  engine  seat,  which  certainly 
raises  a  troublesome  legal  question,  I  am 
not  prepared,  any  more  than  the  Lord- 
Ordinary,  to  say  that  the  award  is  wrong, 
because  I  think  it  is  quite  possible  that 
there  may  have  been  evidence  before  the 
arlnter  t^at  the  tenant  had  taken  over  this 
engine  seat,  and  that  it  ha4  thereby  become 
bis  property  in  the  sense  of  the  contract. 
If  he  took  the  view  that,  according  to  the 
true  meaning  of  the  contract  the  tenant 
was  to  be  treated  as  the  proprietor  of 
fixtures  which  he  had  paid  for,  then  I 
cannot  say  that  I  should  pronounce  that 
decision  to  be  wrong.  On  the  whole  matter 
I  agree  with  your  Lordship  that,  subject  to 
the  slight  alteration  that  may  be  necessary 
upon  the  first  finding,  we  should  S/dhere  to 
the  Lord-Ordinary's  interlocutor. 

LoBU  KiNNEAB— I  concur. 

Tlie  Court  adhered. 

Oonnael  for  the  Pursuer  and  Respondent 
-The  Dean  of  Faculty  (Campbell,  K.0.>— 
OoaoKt,  K.C.— Hunter.  Agents— Webster, 
Will  &  Co.,  8.S.O. 

Counsel  for  the  Defender  and  Reclaimer 
-The  Solicitor-Gteneral  (Clyde, K.C.)—C.  D. 
Murray.  Agents  —  Drummond-  &  Reid, 
W.S. 


ThwrtdAy,  Novemler  23. 

SECOND    DIVISION. 

(Lord  Low,  Ordinary. 

ROBERTSON  AND  OTHERS  v.  DUKE 
OP  ATHOLL  AND  OTHERS. 

Process — Proof  or  Jury    Trial — Right-of- 
way. 

In  an  action  raised  by  members  of 
the  public  against  proprietors,  for  de- 
clarator that  a  right>oi-way  existed  (1) 
ft'om  A  to  B  via  certain  places,  (2)  also 
from  A  to  B  for  the  first  part  via  the 
same  places  but  for  the  latter  part  via 
certain  other  places,  a  portion  of  this 
latter  part  being  claimed  by  alternative 
routes  forming  a  bifurcation,  the  defen- 
ders argued  for  a  proof  in  lieu  of  jury 
trial  on  the  ground  of  (1)  the  complexity 
of  rights-oi-way  sought  to  be  estab- 
lishea,  (2)  the  danger  of  the  jui-y  being 
misled  oy  the  evidence,  since  part  of  the 
right-of-way  claimed  was  an  admitted 
right-of-way,  another  part  was  a  toler- 
ated route,  and  traffic  from  either  end 
to  and  from  a  certain  well  near  the 
right-of-way  claimed  was  likely  to  be 
mistaken  for  through  traffic. 

Hdd  that  there  was  nothing  to  take 
the  case  out  of  the  settled  rule  of  prac- 
tice that  right-of-way  cases  should  bo 
tried  by  a  jury. 
This  was  an  action  of  declarator  of  right-of- 
way,  brought  by  Robert  Robertson,  boot 
ana  shoemaker,  Dunkeld,  but  to  which,  by 
interlocutor  of  20th  June  1005,  the  Reverend 
John  White  Hamilton,  United  Free  Church 
Minister,  Dunkeld,  and  John  Murray,  joiner, 
Dunkeld,  were  sisted  as  pursuers  (see 
arUe,  May  5, 1905,  42  S.L.R.  601).  against  the 
Duke  of  AthoU  and  others.  The  pursuers 
sought  to  have  it  found  and  declared  that 
there  existed  a  public  road  or  i  ight>of-way 
for  passage  on  foot  and  horseback,  and  also 
for  driving  cattle  and  sheep,  (1)  between 
Dunkeld  and  Eii-kraichael  via  Santa  Crux 
Well  and  certain  named  places,  the  route 
claimed  being  further  identified  by  refer- 
ence to  certain  points  marked  on  a  map 
groduced  with  the  summons,  (2)  between 
•unkeld  and  Kirkmichael,  also  via  Santa 
Crux  Well  as  in  (1),  but  thence  via  certain 
other  named  places  also  under  reference  to 
points  marked  in  the  said  map.  A  portion 
of  (2)  was  claimed  by  alternative  routes. 
There  was  also  an  ama'native  conclusion 
for  declarator  that  a  public  right-of-way 
existed  between  Dunkeld  and  SSanta  Crux 
Well  which  was  not  contended  for  in  the 
Inner  House,  the  pursuers  there  assenting 
to  the  defenders  being  assoilzied  from  it. 

Defences  were  lodged  for  the  Duke  of 
Atholl,  Charles  Edward  Stuart  Chambers 
of  Cardney,  Frank  Balfour  of  Kindrogan, 
and  the  trustees  of  the  late  Charles  Trotter 
of  Woodhill. 

On  20th  June  1005  the  Lord  Ordinary 
(Low)  appointed  the  pursuers  to  lodge  the 
issue  or  issues  which  they  proposed  for  tlie 
trial  of  the  cause. 
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The  proposed  issues,  which  embodied 
the  conclusions  of  the  summons,  were  as 
follows:  —  "(1)  Whether  for  forty  years 
and  upwards,  or  from  time  immemorial 
prior  to  1901,  there  has  been  a  public 
road  or  right-of-way  for  passage  on  foot 
and  horseback,  and  also  for  driving  sheep 
and  cattle,  or  any  and  which  of  them,  be- 
tween Dunkeld  and  Kirkmichael,  leading 
the  said  public  road  or  right-of-way  from 
the  public  highway  between  Dunkeld  and 
Blairgowrie  at  or  near  the  bouse  known  as 
Oally  Lodge,  at  the  point  marked  A  on  the 
map  herewith  produced,  in  a  northerly  di- 
rection past  the  nouses  of  HattonandBirken- 
bum  to  the  Glack  Sawmill;  thence  in  a 
north-easterly  direction  across  Oardney 
Hill  to  Grews  or  Santa  Crux  Well  at  the 
point  marked  B  on  the  said  plan ;  thence 
m  a  north-easterly,  northerly,  and  north- 
easterly direction  past  Easter  Riemore 
across  Riemore  Hill,  on  the  west  side  of 
Loch  Benachally,  to  the  estate  of  Woodhill; 
thence  through  the  Woodhill  estate  in  a 
northerly  direction  past  Dalnabrick,  Pit- 
carmick,  Dalvey,  Stronamuck,  Cragansual- 
tach,  and  the  Kirkmichael  Free  Church  to 
Kirkmichael,  where  it  joins  the  public 
highway  from  Blairgowrie  to  Kirkmichael 
and  Pitlochrie  at  or  near  the  point  marked 
C  on  said  plan  ?  (2)  Whether  for  forty  years 
and  upwards,  or  from  time  immemorial 
prior  to  1901,  there  has  been  a  public  road 
or  right-of-way  for  passage  on  foot  and 
horseback,  and  also  for  driving  sheep  and 
cattle,  or  any  and  which  of  them,  between 
Dunkeld  and  Kirkmichael,  leading  the  said 
public  road  from  Cally  Lodge  aforesaid  to 
Grews  or  Santa  Crux  Well  aforesaid  until 
it  reaches  Riemore,  being  the  road  or  way 
described  in  the  fii-st  issue  hereof ;  thence 
in  a  north-westerly  and  northerly  direction 
up  thebed  of  theBuckney  Burn  past  Lochan 
Oisinneach  Mhor  to  Lochan  Oisinneach 
Bheag  through  the  gate  in  the  fence  at 
the  top  of  Loch  Oisinneach  Bheag  at  the 
point  marked  D  on  said  plan,  and  down- 
wards towards  Loch  Bsk ;  thence  by  alter- 
native routes,  the  first  in  a  north-easterly, 
easterly,  and  northerly  direction  towards 
Cragansualtach,  at  the  point  marked  E  on 
said  plan,  and  past  the  Free  Church  afore- 
said ;  and  the  second  by  a  ford  over  the 
Loch  Esk  Burn  by  Balnald  plantation  in  a 
north-easterly  direction  to  Balnakilly,  and 
thereafter  in  an  easterly  direction,  Iwth  to 
Kirkmichael,  joining  the  public  highway 
from  Blairgowrie  to  Kirkmichael  and  Pit- 
lochrie at  or  near  the  point  marked  C  on 
said  plan?  Or  alternatively  (3)  Whether 
for  forty  years  and  upwards,  or  from  time 
immemorial  prior  to  1904,  there  has  been  a 
public  road  or  right-of-way  for  passage  on 
foot  between  Dunkeld  and  Giews  or  Santa 
Crux  Well  aforesaid,  leading  the  said  public 
road  or  right-of-way  from  the  said  public 
highway  between  Dunkeld  and  Blairgow- 
rie, at  or  near  Cally  Lodge  aforesaid,  and 
proceeding  to  Grews  or  Santa  Crux  Well, 
at  the  point  marked  B  on  the  said  plan,  by 
the  road  or  way  between  these  points 
described  in  the  first  issiie  hereof?" 

On  4th  July  the  Lord  Ordinary  (Low) 
pronounced  the  following  interlocutor : — 


"  Disallows  the  issues  proposed  by  the  pur- 
suers :  Before  answer,  allows  to  tne  parties 
a  proof  of  their  respective  averments,  and 
to  the  pursuers  a  conjunct  probation,  to 
proceed  on  a  day  to  be  afterwards  fixed. 

O^nion — "I  think  that  it  must  now  be 
regarded  as  settled  practice  that  an  action 
of  declarator  of  tight-of-way  will  be  sent  to 
a  jury  unless  it  possesses  some  peculiarity 
which  renders  such  a  mode  of  trial  inadvis- 
able. 

"In  this  case  the  pursuers  claim  three 
rights-of-way.  The  first  two  lead  tcota 
Dunkeld  to  Kirkmichael.  They  both  lead, 
in  the  first  place,  upon  the  same  line,  to  a 
place  called  Santa  Cruz,  where  there  is  a 
mineral  well,  but  they  then  divide  and  pro- 
ceed by  different  routes  to  Kirkmichael. 
If  those  bad  been  the  only  ways  claimed  I 
should  have  had  no  doubt  that  the  pur- 
suers were  entitled  to  have  the  case  sent  to 
a  jury.  But  the  pursuers  claim  alterna- 
tively a  way  leading  to  Santa  Crux  Well 
and  no  further.  It  is  evident  that  whether 
that  is  a  relevant  claim  or  not  depends 
upon  whether  Santa  Crux  Well  is  a  public 
place.  Now,  the  pursuers'  averments  in 
regard  to  Santa  Crux  Well  are  these — '  The 
said  well  has  been  in  existence  for  cen- 
turies, and  has  been  and  still  is  reg^arly 
visited  by  large  numbers  of  people  on  ac- 
count of  the  supposed  medicinal  quality 
and  curative  power  of  its  waters.  At  the 
well  there  was  a  chapel  which  was  used  by 
pilgrims  for  devotional  purposes.  Tente 
were  erected  for  the  accommodation  of  the 
pilgrims,  and  refreshments  were  sold  as 
openly  as  at  a  fair.  The  said  Well  was  and 
is  a  public  place.' 

"I  confess  that  I  have  g;reat  doubt  as  to 
the  relevancy  of  these  averments  ;  it  ia  not 
disputed  that  the  Well  is  situated  on  the 
private  property  of  the  Duke  of  Atholl, 
and  no  such  public  right  as  that  claimed  by 
the  pursuers  has  ever  been  recognised  in 
Scotland  as  capable  of  being  acquired  by 
the  prescriptive  use  of  a  well,  whether 
medicinal  or  not.  Such  a  right  cannot  be 
a  servitude,  and  if  it  exists  at  all,  must  I 
apprehend,  be  based  upon  dedication  to 
the  public  use  from  time  immemorial.  The 
doctrine  of  implied  dedication  to  public 
uses  has  never  been  received  with  favour  in 
the  law  of  Scotland,  but  I  do  not  think 
that  the  possibility  of  implying  such  dedi- 
cation from  immemorial  use  is  altogether 
excluded.  I  therefore  do  not  think  that  I 
would  be  justified  in  throwing  out  the 
claim  without  ascertaining  the  precise  facts, 
and  indeed  the  Solicitor-General,  for  the 
defenders,  conceded  that  there  must  be  in- 
quiry. I  am  of  opinion,  however,  that  the 
question  is  one  which  is  entirely  unsuitable 
for  a  jiuy.  It  involves  a  question  of  law  of 
a  kind  which  has  given  rise  to  great  con- 
troversy, and  the  result  will  probably  de- 
pend upon  the  legal  inference  to  be  drawn 
from  the  facts.  It  therefore  seems  to  me 
to  be  a  typical  case  for  an  allowance  of 
proof  before  answer,  and,  of  coiu«e,  if  one 
part  of  the  case  is  to  be  tried  by  way  of 
proof,  the  other  must  be  so  alsa  I  shall 
therefore  allow  a  proof  before  answer  upon 
the  whole  cause." 
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The  pursuers  then  lodged  the  following 
minute — "Hunter  for  the  pursuers  stated, 
and  hereby  states,  that  he  departs  from  the 
third  issue  contained  in  the  proposed  issues 
for  the  pursuers,  and  craved,  and  hereby 
eravM,  ttie  Lord  Ordinary  to  approve  of 
the  first  and  second  issues. 

On  7th  July  the  Lord  Ordinary  pro- 
nounced this  interlocutor— "The  Lord  Ordi- 
nary having  heard  counsel  upon  the  minute 
for  the  pursuers,  refuses  the  same  in  re- 
n)ect  that  it  is  not  competent  for  the  Lord 
Ordinary  to  deal  therewith,  he  having  dis- 
allowed the  issues  proposed  b^  the  pursuei-s 
by  the  immediately  preceding  interlocu- 
tor." 

The  pursuers  reclaimed  against  the  inter- 
locutor of  4th  July  1905. 

In  the  course  of  the  argument  in  the 
Inner  House,  the  defenders  (respondents) 
argned  that  the  rights-of-way  claimed  were 
not  sufficiently  identified,  and  that,  though 
certain  points  were  referred  to  on  the 
map  produced,  they  were  far  apart,  and 
00  line  was  drawn  between  them.  The 
pnisaers  (reclaimers)  while  maintaining 
that  it  was  not  necessary  there  should  be 
a  line  on  the  plan  (Mackintosh  v.  Moir, 
February  28,  1OT2,  10  Macph.  517,  9  S.L.B. 
300),  agreed  to  lodge  plans  for  the  conveni- 
ence of  the  Court  with  lines  shewing 
ronghly  the  rights-of-way  claimed,  and  to 
enable  these  plans  to  be  prepared  the 
further  hearing  was  postponed  for  a  week. 
At  the  continued  hearing  of  the  case  the 
pursuers  (reclaimers)  further  agreed  that 
said  lines  should  also  be  marked  on  the 
plan  produced  with  the  summons,  and 
that  reference  should  be  made  in  the  pro- 
pped issues  to  this  plan.  They  also  con- 
sented to  the  defenders  being  assoilzied 
th>m  the  alternative  conclusion  of  the  sum- 
mons which  was  embodied  in  the  third 
issue  proposed  in  the  Outer  House. 

The  reclaimers  (pursuers)  now  argued— 
The  case  should  he  sent  to  a  jury.  The 
Lord  Ordinary  would  have  done  so  if  it  had 
not  been  for  the  right-of-way  claimed  to 
Santa  Crux  Well  in  the  alternative  con- 
clusion of  the  summons.  That  conclusion 
having  been  given  up,  the  judgment  was 
really  in  their  favour.  The  fact  that  there 
were  two  bifurcations  did  not  make  this  a 
complex  right-of-way  case,  and  it  was  the 
settled  practice  to  send  ordinary  cases 
of  declarators  of  rights-of  way  to  a  jury. 
Even  supposing  there  were  difflculties  of 
question  of  fact,  these  were  perfectly  suit- 
able for  trial  by  jury  —  Nairn  v.  Speedie 
OTtd  Others,  March  3,  1899,  1  F.  635,  86 
8.L.R.  501;  Hope  v.  Gemmell,  March  1, 
W98,  25 R.  678, i«S.L.R. 528 ;  Fraser  Tytler's 
Tnuteea  v.  Milton,  March  15,  1800,  17  R. 
•70,27  S.L.R  533;  Blair  v.  Macfie,  Febru- 
ary 2, 1884, 11  B.  515, 21  S.L.R.  340.  Though 
there  was  an  alternative  claim  of  servitude 
in  the  case  of  Paierson  v.  Airdrie  and 
Coathridqe  Water  Company,  February  14, 
1868,  20  R.  370.  SO  S.L.R.  637,  it  was  sent  to 
be  tried  by  jury.  The  case  of  Mackintosh 
and  Others  v.  Moir,  February  28,  1871,  9 
Macph.  574,  8  S.L.R.  382,  referred  to  by  de- 
fenders, was  sent  to  a  jury.  They  relied  on 
modem  cases;  those  referred  tony  the  de- 
(endeis  were  all  old. 


The  respondents  (defenders)  argued— Even 
though  the  alternative  conclusion  had  been 
abandoned,  the  case  ought  not  to  be  sent 
to  a  jury.  The  Court  had  a  free  discreticm 
in  the  matter.  This  was  not  one  of  the 
enumerated  causes,  and  there  was  no  war- 
rant for  erecting  the  series  of  decisions 
quoted  by  the  pursuers  into  a  rule  of  prac- 
tice binding  on  the  Court — certainly  not  on 
that  Division.  Further,  so  far  as  the  Second 
Division  was  concerned  this  matter  stood 
as  left  by  Macfle  v.  Stewart,  January  24, 
1872,  10  Macph.  408,  9  S.L.R.  240,  and  the 
views  there  expressed  were  also  held  by  the 
First  Division  up  to  and  including  the  case 
ot  Eraser  Tytler  8  Trustees.  The  case  ought 
not  to  be  sent  to  be  tried  by  jury  because  of 
(1)  the  complexity  of  the  rights-of-way 
sought  to  be  established,  which  appeared 
from  the  proposed  issues  —  Two  rights-of- 
way  were  claimed,  partly  the  same  and 
partly  different,  and  one  of  these  had  an 
alternative  loop — because  of  (2)  the  danger 
of  the  jury  being  misled  by  the  evidence 
owing  to  £he  following  facts,  that  part  of 
the  right-of-way  claimed  was  an  admitted 
right-of-way,  that  another  part  was  a 
tolerated  route,  that  people  went  to  Santa 
Crux  Well  from  either  end,  that  there  \\  as 
a  tolerated  access  to  Santa  Crux  Well. 
The  jury  would  find  it  difficult  to  sift  what 
was  evidence  of  through  traffic  and  what 
was  evidence  of  right  On  the  dangers  of 
evidence  calculated  to  mislead  they  referred 
to  Lord  Deas'  opinion  in  Mackintosh  v. 
Moir,  February  28,  1871,  9  Macph.  574,  at  p. 
677.  The  Court  should  apply  the  same 
standard  as  in  Fraser  Tytler's  Trustees. 

At  advising — 

Lord  Justicb-Clebk— I  think  there  can 
be  no  doubt  that — although  cases  of  this 
kind  have  not  recently  come  before  this 
Division  —  it  has  come  to  be  well  estab- 
lished as  matter  of  practice  in  cases  that 
have  come  before  the  First  Division,  that, 
where  the  question  of  right-of-way  which 
is  raised  is  a  pure  question  of  fact  without 
any  complication  01  any  kind,  a  case  ought 
in  ordinary  course  to  he  sent  to  a  jury.  I 
cannot  help  saying  for  mvself  I  think  that 
is  about  the  woi-st  way  or  trying  a  right-of- 
way  case  that  can  be  imagined.  But  it  has 
been  practically  settled  that  if  it  is  a  ques- 
tion of  fact  it  is  to  go  to  a  jury.  Now, 
when  this  case  flrst  presented  itself  in  the 
Outer  House,  Lord  Low  saw  ground  for 
sending  it,  not  to  a  jury,  but  to  proof  before 
himself,  and  if  the  case  had  been  in  the 
exact  position  itnas  in  when  it 'nas  debated 
in  the  Procedure  Roll  before  him  we  should 
certainly  have  held  that  his  judgment  was 
right.  There  was  then  a  question  of  a  diffi- 
cult kind  indeed,  involving  questions  of  law 
which  might  depend  on  evidence  led  at  the 
trial,  namely,  ■whether  any  person  going 
up  from  Dunkeld  towards  Kirkmichael 
might  be  held,  on  reaching  Santa  Crux 
Well,  to  have  reached  a  public  place.  That 
of  course  might  have  raised  a  very  difficult 

?|uestion  as  to  the  law  applicable  to  the 
acts,  but  that  point  has  now  been  given 
up,  and  the  question  is  whether  there  nave 
from  time  immemorial,  or  for  forty  years. 
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been  public  roads  from  Dunkeld  on  the 
lines  marked  on  the  plan,  coming  out  at 
what  is  undoubtedly  a  public  place  at  Kirk- 
michael.  It  seems  to  uie  that  that  is  a 
question  as  to  which,  according  to  the  deci- 
nons,  there  is  no  ground  for  not  allowing 
it  to  be  tried  by  jury.  I  am  therefore  or 
opinion  that  we  should  recal  the  interlocu- 
tor. Of  course  the  issues  must  be  with 
reference  to  a  plan. 

Lord  Kyliachy— I  concur  with  what 
your  Lordship  has  said.  I  quite  agree  that 
cases  of  this  kind  would  be  much  better 
tried  by  a  judge  than  by  a  jury ;  but  I  am 
a&aid  that  except  in  special  coses  the  prac- 
tice is  settled  the  other  way.  In  the  pre- 
sent case  I  do  not  think  that  there  is  anv- 
thing  in  the  circumstances  which  would 
Justify  me  in  differing  from  the  view  of  the 
Lord  Ordinary  that,  the  alternative  conclu- 
sion of  the  summons  being  withdrawn, 
there  must  be  a  trial  by  jury. 

Lord  Stobmonth  Darlino  and  LoRp 
Low  concurred. 

The  Court  pronounced  this  interlocutor 
— "Becal  the  .  ,  .  interlocutor  reclaimed 
against :  Assoilzie  the  defenders  from  the 
alternative  conclusions  of  the  action  and 
decern :  Appoint  the  pursuers  to  lodge 
issues  within  eight  days,  and  find  no  ex- 
penses due  to  or  by  either  party  since  4th 
July  last. 

The  issues  as  finally  adjusted  and  ap- 
proved were  as  follows — "(1)  Whether  for 
forty  years  and  upward,  or  from  time  im- 
memorial prior  to  1904,  there  has  been  a 
public  road  or  right-of-way  for  passage  on 
toot  and  horseback,  and  also  for  driving 
cattle  and  sheep,  or  any  and  which  of  them, 
between  Dunkeld  and  Kirkmichael,  leading 
the  said  public  roa^d  or  right-of-way  from 
the  public  highway  between  Dunkeld  and 
Blairgowrie  at  or  near  the  house  known  as 
Gaily  Lodge  at  the  point  marked  A  on  the 
map  No.  7  of  process  in  a  northerly  direc- 
tion past  the  houses  of  Hatton  and  Birken- 
burn  to  the  Glack  Sawmill ;  thence  in  a 
north-easterly  direction  across  Cardney 
Hill  to  Qrews  or  Santa  Crux  Well  at  the 
point  marked  B  on  the  said  map ;  thence  in 
a  north-easterly,  northerly,  and  north- 
easterly direction  past  Easter  Riemore, 
across  Riemore  Hill,  on  the  west  side  of 
Loch  Benachally,  to  the  estate  of  Wood- 
hill;  thence  through  the  Woodhill  estate 
in  a  northerly  direction  past  Dalnabrick, 
Pitcarmick,  Dalvey,  Stronamuck,  Cragan- 
sualtach,  and  the  Kirkmichael  Free  Church 
to  Kirkmichael,  where  it  joins  the  public 
highway  from  Blairgowrie  to  Kirkmichael 
and  Pitlochrie  at  or  near  the  point  marked 
C  on  said  map  on  or  near  the  line  coloured 
red  on  said  map?  (2)  Whether  for  forty 
years  and  upwards,  or  from  time  imme- 
morial prior  to  1904,  there  has  been  a  public 
road  or  right-of-way  for  passage  on  foot 
and  horseback,  and  also  for  driving  sheep 
and  cattle,  or  any  and  which  of  them,  be- 
tween Dunkeld  and  Kirkmichael,  le,ading 
the  said  public  road  from  Cally  Lodge 
aforesaid  to  Orews  or   Santa  Crux  Well 


aforesaid  until  it  reaches  Riemore,  being 
the  road  or  way  described  in  the  first  issue; 
thence  in  a  north-westerly  and  northerly 
direction  up  the  bed  of  the  Buckney  Bum 

Sast  Lochan  Oisinneach  Mhor  to  Lochan 
lisinneach  Bheag  through  the  gate  in  the 
fence  at  the  top  of  Lochan  Oisinneach 
Bheag  at  the  point  marked  D  on  said  plan, 
and  downwaras  towards  Loch  Esk;  thence 
by  alternative  routes,  the  first  in  a  north- 
easterly, easterly,  and  northerly  direction 
towardis  Cragansualtach,  at  the  point 
marked  £  on  said  map,  and  past  the  Free 
Church  aforesaid ;  and  the  second  by  a  ford 
over  the  Loch  E!sk  Bum  by  BaJnald  planta- 
tion in  a  north-easterlj^  direction  to  Balna- 
killy,  and  thereafter  m  an  easterly  direc- 
tion, both  to  Kirkmichael,  joining  the  pub- 
lic highway  from  Blairgowrie  to  Kirk- 
michael and  Pitlochrie  at  or  near  the  point 
marked  C  on  said  map  on  or  near  the  lines 
coloured  red  on  the  said  map?" 

Counsel  for  Pursuers  (Reclaimers)— Ure, 
K.C.— Hunter,  K.C.— J.  A.  Maodonald. 
Agents— Gordon,  Falconer,  &  Fairweather, 
W.S. 

Counsel  for  Defenders  (Respondents)— 
Solicitor-General  (Clyde,  K.C.) — MacphaiL 
Agents — Tods,  Murray,  &  Jamieson,  W.S. 


7'Aur«<iay,  i>ec«mi«r  7. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow 
KIRK'S  TRUSTEES  v.  WALKER 
AND  OTHERS. 

Succession — Trust — Vesting —  Repugnancy 
—  Discretionary  Power  of  Trustees  to 
Withhold  Payment — Conditional  Insti- 
tution oflssu^  of  Beneficiary — "  Dying," 
meaning  Dying  before  Receiving  Pay- 
ment, and  not  Dying  before  Term  when 
Legacy  might  have  been  Paid. 

A  testator  who  died  in  1S84  con- 
veyed to  trustees  his  whole  estate, 
inter  alia,  "  (Second)  For  payment  at 
the  first  term  of  Whitsunday  or  Mar- 
tinmas after  my  death  ...  to  my 
nephews"  A  and  B,  "equallv  be- 
tween them,  the  sum  of  £1000,  but 
declaring  that  it  shall  be  in  the  power 
of  my  said  trustees  to  withhold  pay- 
ment of  this  legacy  in  whole  or  part  for 
such  time  as  the;^  may  think  proper, 
and  to  apply  the  income,  or  such  part 
of  the  capital  as  they  may  think  proper, 
for  the  benefit  of  the  legatees,  declaring 
that  the  trustees  shall  be  entitled  to 
exercise  an  absolute  discretion  hs  to  the 
extent  and  manner  in  which  this  legacy, 
and  the  income  thereof,  shall  be  paid  to 
or  applied  for  the  benefit  of  the  lem- 
tees,  and  in  the  event  of  either  of  the 
said"  A  or  B  "dying,  leaving  lawful 
issue,  my  trustees  shall  be  entitled 
to  apply  such  deceaser's  share  of  the 
legacy  for    behoof  of    such    issue  in 
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any  way  they_  may  think  proper,  and 
failing  such  issue  they  shall  be  en- 
titled to  hold  the  share  of  such  deceaser 
for  behoof  of  the  survivor  of  my  said 
nephews  in  like  manner  and  subiect  to 
the  same  conditions  as  are  applicable 
to  the  original  legacy"  With  regard 
to  the  residue  of  his  estate,  he  directed 
his  trustees  "  to  divide  the  same  among 
ttie  I^atees  before  named  in  proportion 
to  the  legacies  hereinbefore  bequeathed 
to  them  respectively.  .  .  ." 

A  died  in  10Q2  intestate,   leaving  a 
widow  and  issue,  and  without  having 
claimed  or  received  full  payment  of  his 
half-share  of  the  said  legacy  and  its 
accompanying  proportionate  share  of 
residue.      Of  the  unpaid    balance   his 
widow  claimed  one-third  as  jua  relictoB. 
Held  (1)  that  the  unpaid  balance  of 
the  half-share  of  the  legacy  had  not 
vested  in  A,  and  so  was  not  subject  to 
his  widow's  claim  of  jiis  relictce,  and  (2) 
that  the  share  of  residue  followed,  as 
regarded  all  its   conditions   and   inci- 
dents, the  share  of  legacy  to  which  it 
was  attached. 
This  was    an    action  of   multiplepoinding 
bromrhtin  the  Sheriff  Court  of  Lanarkshire 
at  OlasRow  by  John  Watt,  agent  of  the 
Bank  of  Scotland  in  Trongate,  Glasgow, 
and    George    Phillips,    wholesale    grocer, 
Trongate,  Glasgow,  the  surviving  testamen- 
tary trustees    of   the    late  William   Kirk, 
tea  merchant,  Candleriggs,  Glasgow,  who 
died  in    the    beginuing    of    August   1884. 
Kirk   by  his  trust-disposition  and  settle- 
ment, dated  16th  April,  and  recorded  in  the 
Books  of  Council  and  Session  16th  August 
I8M,  conveyed  his  whole  means  and  estate 
to  the  said  John  Watt,  the  said  Geoi^e 
Phillips,   and    John    Connell,    Sandyford 
Place,  Glasgow  (who  predeceased  the  tes- 
tator), and  the  acceptors  and  acceptor,  sur- 
vivors and  survivor,  as  trustees  in  trust  for 
certain  purposes,  inter  alia — "(Second)  For 
payment  at  the  iirst  term  of  Whitsunday 
or  Martinmas  after  my  death  of  the  follow- 
ing legacies,  all  freeof  legacy  duty,  namely, 
to  each  of  my  trustees  who  shall  accept 
office   a   legacy  of  £100  sterling ;    to  my 
nephews  Thomas  Kirk  and  Ebenezer  Kirk, 
sons  of  my  late   brother  Thomas   Kirk, 
equally  between  them,  the  sum  of  £1000, 
but  declaring  that  it  sliall  be  in  the  power 
of  mv  said  trustees  to  withhold  payment  of 
this  legacy  in  whole  or  part  for  such  time  as 
they  may  think  proper,  and  to  apply  the 
income,  or  such  part  of  the  capital  as  they 
may  think  proper,  for  the  benefit  of  the 
legatees,  declaring  that  the  trustees  shall 
be  entitled  to  exercise  an  absolute  discretion 
as  to  the  extent  and  manner  to  which  this 
legacy,  and  the  income  thereof,  shall  be 
paid  to  or  applied  for  the  benefit  of  the 
legatees,  and  m  the  event  of  either  of  the 
said  Thomas  Kirk  or  Ebenezer  Kirk  dying 
leaving  lawful   issue  my  trustees  shall  be 
entitled  to  apply  such  cleceaspr's  share  of 
the  legacy  for  Dehoof  of  such  issue  in  any 
way  uiey  may  think  proper,   and  failing 
sacn  issue  they  shall  be  entitled  to  hold  the 
•hate  of  such  deceaser  for  behoof  of  the 
•nrrivorof  my  said  nephews  in  like  manner 
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and  subject  to  the  same  conditions  as 
are    applicable    to    the    original    legacy. 

— "Lastly,  with  regard  to  the  residue  of 
my  means  and  estate,  I  direct  my  trustees 
to  divide  the  same  among  the  legatees 
before  named  in  proportion  to  the  legacies 
hereinbefore  bequeathed  to  them  respec- 
tively— that  is  to  say,  in  the  event  of  my 
estate  being  more  than  sufQcient  to  provide 
for  pajrment  of  all  of  the  said  legaxiies,  then 
the  said  legacies  shall  all  be  proportionally 
increased ;  and  on  the  other  hand,  in  the 
event  of  the  amount  of  the  legacies  being 
found  to  exceed  the  amount  of  my  estate, 
then  the  same  shall  suffer  proportionate 
diminution." 

The  testator's  nephew,  the  said  Thomas 
Kirk,  died  on  11th  May  1902,  intestate,  leav- 
ing a  widow — Mrs  Margaret  Wamock  or 
Kirk,  who  subsequently  married  Alexander 
Walker,  baker.  East  Crawford  Street, 
Dennistoun,  Glasgow— and  also  surviving 
issue  —  Ag^es  Kirk,  Mrs  Mary  Kirk  or 
Anderson,  Thomas  Kirk,  and  John  Kirk. 
His  share  of  said  legacy  of  £1000,  and 
the  accompanying  proportion  of  residue, 
amounted  together  to  £961,  ISs.  2d.,  and 
from  this  the  trustees  made  regular  pay- 
ments to  him  during  his  life  to  account  of 
the  capital  and  revenue  thereof.  On  his 
death  the  balance  in  the  hands  of  the 
trustees  amounted  to  the  sum  of  £305, 
69.  Id.  Two -thirds  of  this  sum  —  i.e., 
£203,  lOs.  9d.  —  the  trustees  divided 
amongst  the  said  issue,  and  they  stated 
they  were  read^  and  willing  to  divide 
also  the  remaining  one-third— i.e.,  £101, 
158.  4d.  This  sum— which  formed  the  fund 
in  medio — was,  however,  also  claimed  by 
the  widow,  Mrs  Margaret  War  nock  or  Kirk 
or  Walker. 

The  widow  —  the  said  Mrs  Walker — 
claimed  the  whole  fund  in  medio,  on  the 
ground  that,  as  the  widow  of  Thomas 
Kirk,  she  was  entitled,  "in  terms  of  the  law 
of  Scotland  in  intestate  succession,  to  suc- 
ceed to  one-third  of  the  clear  moveable 
estate  left  by  her  said  husband,  being  the 
j^ls  relictce  due  to  her  from  her  deceased 
husband's  moveable  estate  which  she  suc- 
ceeded to  on  the  said  Thomas  Kirk's  death." 

The  said  issue  claimed  that  they  were 
entitled  equally  among  them  to  payment  of 
the  whole  fund  in  medio,  or  that  the  fund 
should  be  held  by  the  trustees  for  their 
behoof,  in  terms  of  the  trust-disposition 
and  settlement. 

The  Sheriff-Substitute  (M.  G.  Davidson), 
on  2l8t  February  1005,  repelled  the  claim 
for  the  said  Mrs  Walker,  and  sustained 
the  claim  for  the  said  issue. 

"A'ofe.— The  competing  claims  here  are 
those  of  the  widow  and  children  of  the 
late  Mr  Thomas  Kirk,  who  was  one  of  the 
beneficiaries  of  his  uncle's  will.  In  that 
settlement  the  testamentary  trustees  were 
empowered  to  retain  in  their  own  hands 
the  legacy  bequeathed  to  the  said  Thomas 
Kirk  for  an  indefinite  period  ;  and  there  is 
a  provision  that  in  the  case  of  his  death  the 
legacy  may  be  paid  to  his  issue.  I  have  no 
doubt  whatever  that  the  money  never 
vested  in  Thomas  Kirk,  and  that  he  could 
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not  have  tested  upon  it.  In  these  circum- 
stances I  disallow  the  claim  of  his  widow, 
and  prefer  the  other  claimants  to  the  fund 
in  media" 

The  claimant  Mrs  Margaret  Walker  ap- 
pealed to  the  Sheriff  (Outhrib),  who  ad- 
hered to  his  Substitute's  interlocutor  of 
2l8t  February  1905,  with  additional  ex- 
penses to  the  successful  claimants. 

"Note. — This  is  a  case  which  raises  a 
question  of  nicety,  and  I  am  sorry  not  to  ■ 
nave  had  the  benefit  of  Sheriff  Davidson's 
reasons  for  holding  that  the  legacy  did  not 
vest  in  Thomas  Kirk.  I  have  considered 
many,  tboxigh  probably  not  all,  of  the  cases 
bearing  on  the  subject.  It  was  contended 
that  it  fell  within  the  class  of  cases  among 
which  Chambers  v.  Chambers'  Trustees,  5 
R.  (H.L.)  151,  is  the  leading  case,  and  that 
so  a  conditional  vesting  should  be  held  to 
have  taken  place.  If  that  were  so,  it  would 
still  have  to  be  determined  how  far  Mrs 
"Walker,  taking  Jure  relictce — i.e.,  as  a  cre- 
ditor— is  affected  by  the  condition  attached 
to  her  husband's  rights.  I  think,  however, 
that  the  condition  under  consideration  was 
a  suspensive  condition,  and  that  no  vesting 
in  Thomas  Kirk  could  take  place  before 
payment  to  him.  That  part  oi  the_ legacy, 
therefore,  which  was  not  paid  at  his  death 
never  vested.  Paterson's  Trustees  v.  Pater- 
son,  1870,  8  Macph.  449,  although  a  com- 
paratively old  case  in  the  law  of  vesting, 
seems  to  be  in  point  and  not  to  be  shaken 
by  any  later  decision.  The  trustees  have 
paid  and  are  willing  to  pay  to  Thomas 
Kirk's  issue,  so  that  no  o[uestion  arises 
except  as  to  the  widow's  claim." 

The  defender  and  claimant  Mrs  Margaret 
Walker  appealed  to  the  Court  of  Session, 
and  argued — The  Sheriff's  judgment  was 
wrong  and  should  be  recalled.  (1)  The  half- 
share  of  the  legacy  of  £1000  had  vested  in 
Thomas  Kirk  absolutely  a  morte  testatoris. 
There  was  nothing  in  the  clause  (2nd  clause), 
"but  declaring"  to  "applied  for  the  benefit 
of  the  legatees,"  to  take  away  this  gift,  for 
the  power  to  withhold  payment  had  no 
such  effect — Macfarlane'a  Trustees  v.  Ma^- 
farlane,  December  10,  1908,  6  F.  201,  41 
8.L.R.  164  (which,  after  the  trustees  had 
exercised  their  option,  and  "apportioned 
and  set  aside,"  came  to  be  in  a  similar  posi- 
tion to  this  case,  where  there  was  a  direction 
to  pay);  Wilkie's  Tnmtees  v.  Wrighfs 
Truxtees,  November  30,  1803,  21  R.  199,  31 
S.L.R.  ISB;  Chreenlees'  Trustees  v.  Greerdees, 
December  4,  1894.  22  R.  136,  32  S.L.R.  106, 
especially  Lord  M'Laren's  opinion.  The 
clause  (3rd  clause)  beginning  "and  in  the 
event"  was  a  conditional  mstitution  (or 
at  most  a  substitution);  "dying"  in 
that  clause  meant  dying  before  the  con- 
templated period  of  distribution,  the  first 
period  of  whitsundajr  or  Martinmas  after 
the  testator's  death,  \.e.,  pi-actically  meant 
"predeceasing  me;"  "dying"  had  refer- 
ence to  the  period  of  testator's  death,  and 
not  to  one  legatee  surviving  another — 
IFoodv.  NeilVa  Trustees,  November 6,  1896, 
24  R.  105,  34  S.L.R.  107;  Hunter's  Trustees 
V.  Dunn,  January  27,  190i,  6  F.  318,  41 
S.Li.R.  251;  Greenlees'  Trustees  {supra). 
llie  power  of  the  trustees  to  give  to  the 


issue  flew  off  as  soon  as  Thomas  survived 
the  testator,  after  which  the  clause,  "in 
the  event,"  had  no  application.  Even 
if  it  was  a  substitution  it  could  be  evacu- 
ated, and  the  contention  of  the  other 
claimants  that  "dying"  meant  "dying 
before  full  payment'  involved  adding 
after  "deceaser's  share,"  the  words  "or 
portion  of  a  share."  It  also  involved 
reading^  "shall  be  entitled"  as  imperative, 
otherwise  the  fee  would  not  be  disposed  of 
at  all.  (2)  Assuming  that  "dying"  did 
not  mean  "predeceasing  me,"  but  meant 
"  dying  before  full  payment,"  full  payment 
of  the  legacy  had  been  made,  and  what 
remained  was  not  legacy  but  residue,  for  of 
legacy  and  residue  which  togetberamoiinted 
to  £09l,  18s.  2d.  (£500  of  this  being  legacy), 
what  remained  unpaid  at  Thomas'  death 
was  £305,  6s.  Id.,  and  as  legacies  were  paid 
before  residue  this  balance  must  be  con- 
sidered residue.  But  there  was  no  imposi- 
tion at  any  rate  on  the  residue  of  restrictive 
powei-s,  and  accordingly  this  unpaid  balance 
was  subject  to  jus  relictce. 

Argued  for  the  claimants,  the  surviving 
issue  of  Thomas  Kirk — (1)  There  was  no 
gift  to  the  legatees  except  through  the 
trustees,  who  nad  an  absolute  discretion 
either  to  pay  or  withhold,  and  the  case 
was  ruled  by  Paterson's  Trustees  v.  Pater- 
son,  January  29,  1870,  8  Macph.  449,  7 
S.Li.R.  247  (sitb  rurmine  Jamieson  v.  Pater- 
son).  [The  Lord  Justice  -  Clbrk  here 
pointed  out  that  the  distinction  was  that 
the  present  case  started  with  a  direction 
to  pay.]  If  anything  vested,  it  was  not 
an  absolute  fee,  but  a  conditional  fee 
subject  to  the  exercise  of  the  trustees'  dis- 
cretion to  withhold  payment.  The  trus- 
tees, so  far  as  they  had  not  paid,  had  exer- 
cised their  discretion  not  to  pay,  and  there- 
fore the  sums  remaining  in  the  trustees' 
hands  at  the  date  of  Thomas'  death  had  not 
vested  in  him,  and  were  not  arcordiiigly 
subject  to  Jits  relictce —  White's  Trustees  v. 
WhUe,  June  20,  1896,  23  R.  836,  33  S.L.R. 
660;  Russell  v.  Bell's  Trustees,  March  5, 
1897,  24  R.  666,  34  S.L.R.  497.  (2)  No  dis- 
tinction could  be  drawn  between  the 
interest  in  the  legacy  and  the  interest  in 
the  residue.  The  latter  followed  the 
former. 

Lord  Ktllacht — In  the  flrst  place,  I 
think  it  is  fairly  clear  that  the  shares  of 
residue  follow,  as  regards  all  their  condi- 
tions and  incidents,  the  legacies  to  which 
they  are  attached.  That  being  so,  the 
question  which  we  have  to  determine  is 
whether  this  legacy  to  these  two  brothers 
Thomas  and  Ebenezer  Kirk  had  vested 
in  the  deceased  brother  to  the  extent  of 
one-half  at  the  date  of  his  death,  so  as  to 
become  subject  to  his  widow's  right  of  jue 
relictcB. 

Now,  I  do  not  doubt  that  if  the  gift  had 
been  qualiflctd  onl^  by  the  power  to  ivith- 
hold  payment  during  the  legatee's  life,  the 
legatee  would  have  possessed  from  the  first, 
and  would  have  retained  at  his  death,  a 
vested  right  of  fee  in  such  part  of  the 
capital  as  remained  unpaid  to  him.  In 
other  words,  the  widow's  case  would  have 
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been  quite  clear  if  the  bequest  had  stopped 
at  the  end  of  what  has  been  called  the 
second  clause — the  clause  which  concludes 
with  the  words  "for  the  benefit  of  the 
legatees." 

But  then  it  does  not  so  stop.  It  proceeds 
to  make  an  ulterior  destination  which 
farther  qualifies  the  right  of  fee,  and  does 
so  by,  in  a  certain  event,  carrying  it  to 
other  people — the  legatee's  issue — and  fail- 
ing such  issue  to  the  survivor  of  the  two 
brothers.  The  question  thus  comes  really 
to  be  whether  this  ulterior  destination 
applies  only  to  the  event  of  the  legatee 
dymg  before  the  testator  or  before  the 
flrst  term  of  Whitsunday  or  Martinmas 
after  the  testator's  death,  or  whether  it 
also  applies  to  the  event  of  the  legatee 
dying  oefore  payment,  that  is  to  say,  full 
and  complete  payment  of  the  legacy. 

I  am  of  opinion  that  the  latter  is  the 
correct  view.  Reading  the  deed  fairly,  and 
giving  full  effect  to  all  recognised  principles 
of  construction,  I  think  the  testator  in- 
tended the  destination  over  to  apply  in 
the  event  of  the  legatee's  death  while  any 
portion  of  the  legacy  remained  undisposed 
of  in  the  hands  of  the  trustees;  and  that 
being  so,  there  was  not,  and  could  not  be — 
as  regards  the  sum  now  in  dispute — any 
vested  right  in  the  legatee.  I  am  therefore 
of  opinion  that  the  interlocutors  of  the 
ShenfCs  should  be  affirmed. 

Lord  Stobmonth  Darling— I  quite  con- 
cur, and  shall  only  add  this— the  appellant 
argued  that  the  word  "  share,"  in  what  has 
been  called  the  third  clause  of  the  destina- 
tion, means  the  whole  share  as  it  existed 
at  the  date  of  the  testator's  death.  I  do 
not  think  that  that  is  the  true  meaning 
of  the  clause.  The  trustees  are  to  apply 
"such  deceaser's  share  ...  in  any  way 
they  may  think  proper."  They  could  not 
apply  wliat  they  had  paid  away,  and  I 
think  the  meaning  is  that  they  were  to 
apply  any  balance  that  remained  after 
what  they  had  paid  awav  to  or  for  behoof 
of  Thomas.  I  agree  with  your  Lordship's 
construction  of  the  deed,  and  that  the 
judgment  of  the  Sheriffs  should  be  affirmed. 

Lord  Low — I  am  of  the  same  opinion. 
I  think  that  upon  the  death  of  Thomas 
Kirk  his  children  became  entitled  to  that 
portion  of  the  legacy  which  waa  still  in 
the  hands  of  the  trustees,  free  of  any  claim 
on  the  part  of  the  widow.  The  solution  of 
the  question  in  the  case  lies  where  Mr 
BobCTtson  put  it.  If  what  has  been  called 
the  third  clause  was  restricted  in  its  applica- 
tion to  the  case  of  the  legatee  predeceasing 
the  testator,  or  dying  before  tne  first  term 
of  Whitsunday  or  Martinmas  after  the 
testator's  death,  then  it  is  plain  that  the 
fee  vested  in  Thomas  Kirk,  he  having  sur- 
vived both  of  these  events.  If,  on  the  other 
hand,' this  clause  is  not  restricted  to  that 
event,  but  applies  to  the  event  of  Thomas 
Kirk's  death  at  any  time  before  the  legacy 
had  been  fully  paid  to  him,  it  is  equally 
cle*r  that  any  part  of  the  legacy  which 
had  not  been  paid,  was  not  in  boms  of  him 
at  his  death,  and  could  not  be  made  subject 
to  a  claim  of  jus  relietts.    I  am  clearly  of 


opinion  that  the  clause  in  question  was 
intended  to  cover  the  latter  case.  The 
testator  had  given  power  to  his  trustees 
either  to  pay  the  whole  of  the  capital,  or  to 
pay  part  of  it  to  Thomas  Kirk,  or  to  limit 
nis  enjoyment  to  the  income.  Having 
given  that  power,  it  was  most  natural  that 
the  testator  should  go  on  to  provide  what 
was  to  happen  if  any  part  of  the  capital 
was  left  in  the  hands  of  the  trustees  at  the 
death  of  the  legatee.  In  my  judgment  he% 
did  so  by  the  third  clause,  and  provided 
that  in  the  event  of  Thomas  Kirk's  death 
the  whole  or  any  part  of  the  capital  which 
had  not  been  paid  to  him  should  belong  to 
his  children,  not  as  taking  through  or  in 
succession  to  him,  but  in  their  own  right. 

I  am  therefore  of  opinion  that  the  Sheriff's 
judgment  should  be  affirmed. 

Lord  Justick-Clebk — I  am  of  the  same 
opinion  and  have  nothing  to  add. 

The  Court  dismissed  the  appeal  and 
affirmed  the  judgment  appealed  against. 

Counsel  for  the  Claimant  Mrs  Walker 
(Appellant)  — M'Lennan,  K.C.  —  J.  A.  T. 
Konertson.  Agents— Dalgleish  &  Dobbie, 
W.S. 

Counsel  for  the  Claimants,  the  issue 
of  Thomas  Kirk  (Respondents)  —  Mac- 
diarmid.  Agents  —  Bonar,  Hunter,  & 
Johnstone,  W7S. 


Friday,  December  8. 

SECOND    DIVISION. 

[Lord  Low,  Ordinary. 
SCOTT'S  TRUSTEES  v.  MACMILLAN. 

Truat—Succesrion — Donation  mortis  causa 
— Subsequent  General  Trust-Disposition 
Revohing  all  Previously  Eaxcutea  Testa- 
mentary Writings. 

A  trust-disposition  and  settlement  by 
which  the  testatrix  conveyed  to  trus- 
tees her  "whole  means,  estate,  and 
effects,  heritable  and  moveable,  real 
and  personal,"  contained  the  following 
clause: — "And  I  revoke  and  recall  all 
testamentary  writings  of  whatsoever 
kind,  formal  or  informal,  previously 
executed  or  authorised  by  me."  The 
testatrix  had  at  an  earlier  date  made  a 
mortis  causa  donation  by  means  of  a 
deposit>receipt. 

Held  that  Croabie'a  Trustees  v, 
Wright,  May  28,  1880,  7  R.  828, 17  S.L.R. 
607,  was  a  case  in  point,  and,  follow- 
ing it,  that  the  general  trust-disposi- 
tion and  settlement  with  its  clause  of 
revocation  was  not  sufficient  by  itself 
to  revoke  the  prior  mortis  causa  dona- 
tion 
Donation  mortis  cauMi— Deposit-Receipt— 
Delivery. 

Circumstances  in  which  held — approv- 
ing judgment  of  Lord  Ordinary  (Low)— 
that  a  mortis  causa  donation  had  been 
made  by  a  deposit-receipt  found  in  the 
donor's  repositories  after  her  death. 
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This  waa  an  action  at  the  instance  of 
WUliam  Tait,  S.S.C,  33  York  Place,  Edin- 
burgh, and  David  Miicgill,  0  Oarmichael 
Street,  Govan,  trustees  and  executors  of 
Mrs  Bobina  Tait  or  Scott,  against  Mrs  Jane 
Robertson  Gourlay  or  Macmillau,  Archi- 
bald Macmillan,  residing  at  92  New  Kep- 
pochhill  Koad,  Glasgow,  her  husband,  as 
her  curator  and  adiuinistrator-in-law,  and 
the  Commercial  Bank  of  Scotland,  Limited. 
.The  pursuers  sought  declarator  that  they 
were  entitled  to  payment  of  £100  con- 
tained in  a  deposit-receipt  for  that  amount 
granted  by  the  said  bank  in  the  joint  names 
of  Mrs  Scott  and  Miss  Jane  Robertson 
Gourlay  (subsequently  Mrs  Macmillan),  and 
on  it  being  so  found  and  declared,  that  the 
defender  Mrs  Macmillan  should  be  decerned 
and  ordained  to  endorse  the  deposit-receipt, 
and  if  she  failed  to  do  so,  thnt  the  said  bank 
should  be  ordained  and  authorised  to  pay 
the  said  sum  of  £1(X).  The  action  was 
defended  by  Mrs  Macmillan. 

Mrs  Seott  died  on  19th  February  1004, 
and  left  a  general  trust-disposition  and 
settlement  dated  lOth  November  1903,  by 
which  she  conveyed  to  her  said  trustees 
her  "whole  means,  estate,  and  effects, 
heritable  and  moveable,  real  and  personal, 
of  whatever  kind  and  wherever  situated, 
presently  belonging  and  addebted,  or  which 
shall  belong  and  be  addebted,  to  me  at  the 
time  of  my  death,"  in  trust  for  certain  pur- 
poses, and,  inter  alia — "(Second)  For  pay- 
ment of  the  following  legacies,  videlicet  .  .  . 
To  Mrs  Jeanie  Gourlay  or  Macmillan,  wife  of 
Archibald  Macmillan,  92  Keppochill  Road, 
Springburn,  Glasgow,  the  sum  of  £50  and 
my  harmonium,  and  that  as  a  tangible  re- 
cognition of  her  long  service  to  nie. 

The  trust-disposition  and  settlement  con- 
tained the  following  clauses:— "And  I  con- 
fer upon  my  trustees  all  requisite  powers, 
Including  power  to  sell  my  heritable  estate 
either  by  public  roup  or  private  bargain  ; " 
"  And  I  revoke  and  recall  all  testamentary 
writings  of  whatsoever  kind,  formal  or  in- 
formal, previously  executed  or  authorised 
by  me."  The  residue  of  her  estate  was  be- 
queathed to  her  nephew  (and  trustee)  the 
said  William  Tait. 

In  the  testator's  repositories  at  her  death 
was  found  a  deposit-receipt,  dated  10th 
July  1903,  in  the  following  terms : — "Re- 
ceived from  Mrs  Robina  Scott  and  Miss 
Jane  Robertson  Gourlay,  Crosspark,  Hamil- 
ton, one  hundred  pounds  sterling,  repay- 
able to  either  or  survivor,  which  is  placed 
to  their  credit  on  deposit-receipt  with  the 
Commercial  Bank  of  Scotland,  Limited." 
•  The  pursuers  pleaded — "(1)  The  sum  con- 
tained in  the  said  deposit-receipt  being 
part  of  the  estate  of  the  late  Mrs  Scott,  the 
pursuers  are  entitled  to  decree  in  terms 
of  the  declaratory  conclusion  of  the  sum- 
mons." 

They  maintained  that  the  sum  contained 
in  the  deposit-receipt  bad  never  been  given 
to  the  defender  Mrs  Macmillan,  but  (2)  that 
if  there  had  been  donation  the  donation 
had  been  subsequently  revoked  by  the 
general  trust-disposition  and  settlements    . 

On  2.5th  October  1004  the  Lord  Ordinary 
(Low)  allowed  to  the  parties  a  proof  of 


their  respective  averments,  and  on  17th 
May  1905  assoilzied  the  compearing  defen- 
der from  the  conclusions  of  the  summons. 
His  opinion,  in  which  the  facts  of  the  case 
as  ascertained  bv  the  proof  are  fully  set 
forth,  was  as  follows : — "  In  this  case  the 
defender  claims  that  she  is  entitled  to  a 
sum  of  £100,  contained  in  a  deposit-receipt 
which  belonged  to  the  deceased  Mrs  Scott, 
on  the  ground  that  the  latter  made  a 
donation  of  that  sum  to  her  mortia  causa. 

"The  defender  was,  with  the  exception 
of  a  short  period  about  189i,  in  Mrs  Scott's 
service  from  1887  until  April  1902,  when 
she  was  married.  Mrs  Scott  suffered  from 
an  affection  of  the  eyes  which  caused  her 
great  pain,  and  rendered  her  almost  blind. 
She  therefore  required  a  considerable 
amount  of  attendance  and  of  assistance 
in  her  affairs,  and  these  she  received  from 
the  defender,  who  was  her  only  servant. 
There  is  no  doubt  that  Mrs  Scott  was 
grateful  to  the  defender  for  the  way  in 
which  she  served  her,  and  intended  to 
benefit  the  defender  at  her  death.  Mrs 
Scott  made  various  writings  of  a  testa- 
mentary nature.  She  first  executed  a 
formal  settlement  in  1887.  That  was  just 
about  the  time  when  the  defender  entered 
her  service,  and  naturally  the  settlement 
contained  no  l)equest  in  favour  of  the 
former.  In  April  1807,  however,  Mrs  Scott 
added  a  codicil  to  the  settlement,  in  which 
she  bequeathed  to  the  defender  £100  'if 
she  should  still  be  with  me  at  the  time  of 
my  death.'  In  May  of  the  same  year  Mrs 
Scott  got  a  friend  to  write  a  document 
purporting  to  bequeath  £100  to  the  defen- 
der absolutely,  and  in  the  month  of  Sep- 
tember a  document  bequeathing  some 
furniture  to  the  defender  if  she  'remain  with 
me  unmarried  till  my  decease.'  Finally, 
in  November  1903,  Mrs  Scott  executed  a 
trust-disposition  and  settlement  whereby 
she  recalled  all  previous  testamentary 
writings,  and  which  contained  a  legacy  of 
£50  to  the  defender.  Mrs  Scott  died  on 
19th  February  1904. 

"The  deposit-receipt  for  the  £100  which 
the  defender  claims  is  dated  lOtli  July  1906, 
and  is  in  name  of  Mrs  Scott  and  the  defen- 
der, 'repayable  to  either  or  sunrivor.' 
That  £100  was  part  of  a  sum  of  £150  which 
on  19th  February  1901  had  been  placed  in 
the  bank  on  deposit-receipt  in  the  same 
terms.  The  deposit  in  1901  was  made  by 
the  defender,  who,  at  Mrs  Scott's  request, 
asked  the  witness  Mr  Keith,  the  Provost  of 
Hamilton,  to  accompany  her,  which  he 
did.  In  1903  the  £150  was  uplifted,  and 
£100  redeposited  in  the  terms  wnich  I  have 
stated — by  Mr  Keith  upon  the  instructions 
of  Mrs  Scott.  Immediately  after  the  £130 
were  deposited  in  1901  Mr  Keith  called 
upon  Mrs  Scott  for  the  purpose  of  ascertain- 
ing whether  the  terms  in  which  the  receipt 
had  been  taken  was  in  accordance  with  her 
intention.  Mrs  Scott  told  him  that  it  was 
so,  and  (Mr  Keith  said)  'she  stated  that 
she  considered  that  she  was  under  an 
obligation  to  Jane  Gourlay,  and  this  was 
the  method  she  adopted  to  liquidate  the 
oblij^ation,  under  the  reservation  that  if 
during  her  lifetime  she  required  money  she 
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was  still  to  be  allowed  to  draw  it  out  for 
ber  own  use.' 

"In  1903  Mr  Keith  says  that  Mrs  Scott 
sent  for  him,  and  'told  me  that  she  was  need- 
ing money,  and  she  would  be  obliged  if  I 
would  go  to  the  bank  with  the  deposit- 
receipt  and  get  £60  for  her  and  redeposit 
the  balance.  I  asked  if  it  was  to  be  re- 
deposited  in  the  joint  names  as  this  deposit- 
ivceipt  waa,  and  she  said  yes,  she  wished 
it  to  be  on  precisely  the  same  lines  as  the 
other.  I  understood  from  what  she  said 
that  she  still  wished  Jane  Gouriay  to  get 
the  money  at  her  death  in  the  event  of 
her  not  requiring  it  before  that.  That  is 
what  she  said." 

"  In  cross-examination  Mr  Keith  said : — 
'  I  would  not  say  that  in  1901  or  1903  she ' 
(Mrs  Scott)  'anticipated  a  long  life.  I 
think  she  was  rather  looking  forward  to 
death  as  not  an  improbable  contingency  in 
the  near  future.' 

"It  seems  to  me  that  the  evidence  of  Mr 
Keith— an  entirely  independent  witness — 
establishes  that  Mrs  Scott's  intention  in 
depositing  the  £100  in  the  terms  which  I 
have  stated,  was  to  make  a  donation  of 
that  sum  to  the  defender,  subject  to  two 
qualifications — the  one  that  the  defender 
SDould  siu^ive  her,  and  the  other  that  she 
should  have  rip;ht  during  her  life  to  draw 
]  upon  the  fund  if  she  i-equired  to  do  so.  The 
fiiBt  qualification  is  that  which  is  charac- 
teristic of  all  donations  mortis  causa,  and 
in  regard  to  the  second  qualification  I  do 
not  think  it  prevented  the  gift  taking  effect 
in  BO  far  as  Mrs  Scott  did  not  during  her 
lifetime  exercise  the  reserved  power  to 
draw  upon  the  fund. 

"The  deposit-receipt  was  not  delivered 
to  the  defender,  but  was  retained  by  Mi's 
Scott,  and  was  found  in  her  repositories  at 
her  death.  I  think,  however,  that  it  must 
be  regarded  as  settled  that  that  did  not 
prevent  the  donation  being  effectual,  if  the 
intention  to  make  it  is  otherwise  estab- 
lished—CrcmOrae's  Trustees,  7  R.  823 ;  Mac- 
farlane's  Trustees,  25  R.  1201. 

"The  fact,  however,  that  the  deposit- 
receipt  remained  under  Mrs  Scott's  control 
put  it  in  her  power  to  revoke  the  donation, 
or  to  render  it  ineffectual  bv  disposing  of 
Uie  money  otherwise.  As  I  have  said  Mrs 
Scott  a  few  months  before  her  death  exe- 
cuted a  trust-disposition  and  settlement, 
whereby  she  conveyed  her  whole  means 
and  es&te  to  trustees  for  the  purposes 
therein  mentioned.  Now,  I  think  that  if 
there  was  clear  evidence  that  Mrs  Scott 
intended  the  deposited  fund  to  be  carried 
by  the  general  conveyance  in  her  trust- 
duposition  and  settlement,  the  result  would 
be  to  revoke  the  donation.  I  think  that 
tile  principle  applicable  is  very  much  the 
same  as  in  the  case  where  a  special  destina- 
tion of  a  particular  subject  is  followed  by  a 
general  conveyance.  In  such  a  case  the 
special  destination  will  remain  effectual 
unless  there  is  clear  evidence  of  intention 
to  evacuate  it. 

"  It  was  argued  that  in  this  case  there 
was  sufficient  to  show  that  Mrs  Scott  in- 
tended the  deposited  fund  to  be  carried  by 
her  trust-disposition  and  settlement.  What 


is  chiefly  founded  on  Is  the  fact  that  unless 
the  £100  were  carried  by  the  settlement,  the 
pecuniary  legacies  bequeathed  by  Mrs  Scott 
were  largely  m  excess  of  the  funds  possessed 
by  her.  Mrs  Scott  left  legacies  amounting 
to  £750,  and  at  the  time  when  her  settle- 
ment was  made,  her  funds,  including  the 
£100  in  question,  amounted  to  £730,  namely, 
£500  Glasgow  Corporation  Stock,  £50  on 
deposit  with  the  Royal  Bank,  £80  on  deposit 
with  the  British  Linen  Company's  Bank, 
and  the  deposit  in  question  with  the  Com- 
mercial Bank.  In  any  view,  therefore,  the 
legacies  left  by  Mrs  Scott  exceeded  the 
capital  sum  at  her  disposal,  although  if  she 
intended  the  £100  to  be  available  for  legacies 
the  excess  was  trifling. 

"Mrs  Scott  was,  however,  possessed  of 
heritable  estate  of  some  value,  and  the 
scheme  of  her  settlement  was  that  she  con- 
veyed her  whole  means  and  estate,  heritable 
and  moveable,  to  her  trustees,  with  power 
to  sell  the  heritage,  and  directed  them  to 
pay  the  legacies  to  which  I  have  referred, 
and  to  make  over  the  whole  residue  to  the 
pursuer  Mr  Tait.  There  is,  therefore,  no 
doubt  that  the  trust  estate  is  sufficient  to 
pay  all  the  legacies  in  full.  The  pursuers' 
case  is  that  Mrs  Scott  intended  Mr  Tait 
(who  was  her  heir-at-law)  to  take  the  heri- 
tage clear  of  all  burdens.  Such  an  inten- 
tion, however,  cannot  be  gathered  from  the 
settlement  itself,  in  which  Mr  Tait  is  only 
given  right  to  the  residue,  whatever  that 
may  be,  and  the  pursuers  rely  upon  the 
evidence  given  by  Mr  and  Mrs  Tait  as  to 
what  Mrs  Scott  said  in  reference  to  her 
intentions  when  giving  Mr  Tait  instructions 
for  her  settlement. 

"Both  Mr  and  Mrs  Tait  say  that  Mrs 
Scott  expressed  her  intention  to  be  to  leave 
the  heritable  property  to  Mr  Tait  free  of 
burdens,  and  that  she  mentioned  a  sum  of 
£100  deposited  in  bank  as  available  for  pay- 
ment of  legacies.  Mr  Tait's  evidence  is  as 
follows— 'She  told  me  that  she  had  £600 
deposited  with  the  Glasgow  Corporation. 
She  also  mentioned  that  she  had  a  sum  of 
£100  on  deposit  in  the  Commercial  Bank. 
(Q)  How  did  she  come  to  mention  that? — 
(A)  At  that  meeting,  seeing  that  she  said 
that  she  wanted  to  leave  me  the  stone  and 
lime  clear,  I  thought  it  ri^ht  in  my  own 
interest  to  draw  her  attention  to  the  fact 
that  if  she  conveyed  the  property  to  me  in 
her  lifetime  there  would  be  a  saving  in  duty. 
She  did  not  like  that  suggestion,  and  when 
she  referred  to  the  £500  and  the  £100  she 
said  there  would  be  sufficient  there  to  pay 
the  legacies  and  g^ve  me  the  property  free. 
She  made  no  reference  to  any  other  invest- 
ment, but  she  certainly  dealt  with  the  £100 
in  the  Commei'cial  Bank  as  her  own  pro- 
perty.' 

"Mrs  Tait's  evidence  is  as  follows — '(Q) 
Do  you  remember  whether,  on  the  occasion 
when  your  husband  received  instructions, 
reference  was  made  to  a  particular  deposit 
of  £100? — (A^  The  only  reference  I  remem- 
ber is  that,  m  talking;  over  what  she  had, 
she  said  there  was  £dOO  with  the  Glasg[ow 
Coi-poration  and  £100  on  deposit-receipt. 
She  did  not  say  where  it  was,  so  far  as  I 
remember.     (Q)  Did  she  refer  to  that  £100 
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as  money  which  would  be  available  for  any 
particular  purpose  ? — (A)  She  meant  it  to 
be  available  to  meet  the  legacies,  and  it  was 
to  be  thrown  into  the  estate.  (Q)  Did  she 
say  so?  — (A)  She  said  to  my  husband, 
•  "rtiere  is  this  £500  and  the  £100,  and  I  want 
to  gfive  you  the  property  free.' 

"  Although  I  need  hardly  say  that  I  do 
not  doubt  the  honesty  of  Mr  and  Mrs  Tait 
as  witnesses,  I  do  not  think  that  that  evid- 
ence aids  the  pursuei-s'  case.  It  is  to  be 
observed  that  when  enumerating  the  funds 
available  for  legacies,  Mrs  Scott  made  no 
mention  of  the  sums— amounting  to  £130 — 
which  were  deposited  in  the  Royal  and 
British  Linen  Banks,  and  which  were  un- 
doubtedly available  for  legacies.  She  may 
have  forgotten  about  these  sums,  but  it 
seems  to  me  to  be  just  as  probable  that 
wbatshe  intended  to  refer  to  was  the  money 
deposited  in  her  own  name,  and  that  she 
had  got  confused  as  to  the  banks  in  which 
the  different  deposits  were  made.  In  any 
view  she  spoke  as  if  she  only  had  £000 
available  for  legacies,  which  was  very  near 
the  mark  if  she  did  not  intend  to  include 
the  £100  in  question.  It  is  also  to  be  re- 
membered that  Mrs  Scott  was  very  ill  at 
the  time— indeed,  she  was  on  her  death-bed, 
alttiough  she  lived  for  several  months  after- 
wards—and she  may  very  well  have  been 
not  quite  clear  in  regard  to  details. 

"  It  was  also  urged  that  it  was  very 
improbable  that  Mrs  Scott  should  have 
intended  to  give  the  defender  both  a  legacy 
and  a  donation,  and  that  the  presumption 
was  that  the  legacy  under  the  settlement 
was  intended  to  come  in  place  of  the  dona- 
tion. I  think  that  the  answer  to  that 
argument  is  that  at  one  time,  at  all  events, 
Mrs  Scott  certainly  intended  to  make  a 
donation  mofrtia  caiiaa  to  the  defender,  and 
also  to  leave  her  a  legacy.  Thus,  when  the 
£150  were  deposited  in  1901,  the  codicil  to 
the  settlement  of  1887  was  still  unrevoked, 
and  if  Mrs  Scott  had  died  before  the  defen- 
der left  her  service,  the  latter  would  have 
been  entitled  both  to  the  £150  and  to  the 
legacv  bequeathed  to  her  in  the  codicil. 

"There  is  one  consideration  to  which  I 
am  inclined  to  give  considerable  weight. 
The  £100  were  deposited  in  the  circum- 
stances which  I  have  stated  on  10th  July 
1908,  and  Mrs  Scott  gave  the  instructions 
for  the  preparation  of  her  trust-disposition 
and  settlement  in  October  of  that  year,  and 
the  settlement  was  executed  on  the  10th  of 
November.  It  is  improbable  that  Mrs  Scott 
should  have  forgotten  the  terms  in  which 
and  the  purpose  for  which  the  deposit  was 
made.  As  I  have  already  said,  there  seems 
to  me  to  be  no  doubt  that  Mrs  Scott  directed 
the  receipt  to  be  taken  to  herself  and  the 
defender  and  the  survivor  for  the  purpose 
of  giving  the  defender  right  to  the  sum  if 
she  was  the  survivor,  and  I  think  that  there 
is  as  little  doubt  that  Mrs  Scott  believed 
that  if  she  did  not  uplift  the  money,  the 
terms  in  which  it  was  deposited  would  be 
suiOQcient  to  effect  that  purpose.  Now,  Mrs 
Scott  seems  to  have  been  a  shrewd  and 
capable  woman,  and  if  she  had  changed  her 
mmd  between  July  and  October  and  no 
longer  intended  that  the  defender  should 


have  right  to  the  £100  in  the  event  of  her 
death,  I  think  that  it  would  have  occurred 
to  her  that  it  was  necessary  to  alter  the 
arrangement  which  she  had  adopted,  and 
that  she  would  either  have  uplifted  the 
money  and  re-deposited  it  in  her  own  name, 
or  would  have  stated  in  her  settlement 
that  the  legacy  of  £60  was  to  come  in  place 
of  the  £100. 

"  For  these  reasons  I  am  of  opinion  that 
the  defender  is  entitled  to  absolvitor." 

The  pursuers  reclaimed,  and  argued  — 
Admitting;  that  there  had  been  donation  of 
the  £100  in  the  deposit-receipt,  there  was 
sufficient  evidence  to  show  that  ihe  dona- 
tion had  been  recalled.  Testatrix'  move- 
able estate  amounted  to  £790  at  the  time 
the  settlement  was  made,  though  £30  more 
came  in  prior  to  her  death,  which  she  could 
hardly  have  had  in  view  when  she  made  her 
settlement — the  legacies  amounted  to  £760, 
so  that  unless  the  £100  in  the  deposit-receipt 
was  regarded  as  part  of  her  estate,  there 
was  not  enough,  or,  as  it  turned  out,  l>arely 
enough,  to  pay  the  legacies.  The  same 
evidence  that  was  sufficient  to  prove  a 
donation  was  sufficient  to  revoke  it.  The 
deposit-receipt  was  not  by  itself  sufficient 
to  establish  donation,  but  had  required  the 
evidence  of  Mr  Kirk  to  show  the  intention 
of  the  testatrix  at  the  time  it  was  made. 
If  the  defender  was  entitled  to  show  the 
testatrix'  intention  at  one  time,  the  pur- 
suer could  show  it  at  a  subsequent  time. 
The  testatrix'  change  of  intention  was 
shown  by  the  following  circumstances— 
That  the  trust^disposition  and  settlement 
of  10th  November  1003  was  a  general  con- 
veyance of  her  whole  means  and  estate, 
and  at  its  date  the  money  in  question 
was  her  property ;  that  the  said  settle- 
ment revoked  prior  testamentary  writings; 
that  it  contained  a  legacy,  generous  l>y 
itself,  to  Mrs  Mac.millan  "  as  a  tangible 
recognition  of  her  services ; "  that  it  was 
likely  the  gift  would  be  revoked,   for  in 

grior  deeds  the  provisions  to  Mrs  Macmillan 
ad  been  made  conditional  on  her  being  in 
the  testatrix'  service,  which  she  was  not ; 
that  there  was  evidence  that  Mr  Macmillan 
was  not  much  liked  by  testatrix. 

The  defender  (respondent)  argued— The 
personal  estate  was  sufficient  to  pay  lega- 
cies, but  in  any  case  there  was  no  sharp 
division  in  the  scheme  of  settlement  be- 
tween heritable  and  moveable,  for  it  con- 
tained a  power  to  sell  heritage.  There  was 
no  evidence  of  an  intention  to  revoke,  for 
the  execution  of  a  general  conveyance  did 
not  recall  a  prior  donation  monis  cauaa, 
nor  did  the  clause  of  revocation  apply  to  a 
donation  mortis  caviaa,  but  only  to  testa- 
mentary writing^.  The  case  was  ruled  by 
Croabie's  Trustees  v.  Wright,  May  28,  1880, 
7  R.  823  (Lord  Deas,  831 ;  Lord  Shand,  831), 
17  S.L.R.  697. 

Lord  JcsncK-CLiatK— I  do  not  see  any 
reason  for  interfering  with  the  judgment 
in  this  case.  There  is  no  doubt  that  a  dona- 
tion was  made,  and  the  only  question  is 
whether  it  was  subsequently  revoked.  I 
think  it  was  not  revoked,  and,  concurring 
entirely  as  I  do  with  the  view  which  the 
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Lord  Ordinary  has  taken,  I  do  not  think  it 

necessary  to  say  more. 

LoBD  Kyllacht  —  The  only  question 
raised  by  this  reclaiming  note  is  the  qups- 
lioa  whether  the  donation  made  to  the 
defender  by  Mrs  Scott  was  afterwards  re- 
voked. It  was  not  seriously  contended 
that  the  clause  of  revocation  in  the  general 
settlement  of  the  deceased  necessarily 
operated  revocation,  or  that,  apart  from 
toe  revocation  clause,  the  general  convey- 
ance in  the  settlement  necessarily  carried 
this  deposit-receipt.  Any  such  suggestion 
is  excluded  by  the  judgment  in  the  case  of 
Crotbie's  Trustees,  which  was  decided  in 
very  similar  circumstances.  Therefore  the 
only  question  is  whether  it  has  been  shown 
that  there  has  been  a  competent  revocation 
in  some  other  manner.  I  am  satisiied  of 
the  contrary,  and  find  it  enough  to  say 
—waiving  all  questions  of  competency  or 
relevancy — that  the  proof  here  fails  to 
establish  that  there  was  even  any  change 
of  intention  on  the  part  of  Mrs  Scoii.  I 
entirely  concur  in  the  judgment  of  the 
Lord  Ordinary. 

Lord  Stobhonth  Dabling— I  concur.  I 
have  little  1  o  add,  l)ecause  I  entirely  agfree 
with  the  opinion  of  the  Lord  Ordinary. 

The  important  dates  in  the  cas>^  are  as 
follows— the  deposit-receipt,  which  the  de- 
fender claims  to  retain,  is  dated  lOih  July 
1SQ3 ;  the  final  trust-disposition  and  settle- 
ment is  dated  10th  November  1903;  and  Mrs 
Scott  died  on  19th  February  190*. 

The  will  contains  a  general  clause  of  re- 
vocation, which  it  is  not  now  seriously  con- 
tended is  sufficient  by  itself  to  revoke  the 
([ift.  Is  there,  then,  other  evidence  of  an 
intention  to  revoke  a  gift  made  so  lately  as 
10th  July  1903? 

The  act  is  proved  to  have  been  done  with 
the  full  knowledge  of  its  effects;  the  evi- 
dence of  Provost  Keith  shows  that  he  satis- 
fled  himself  that  it  was  Mrs  Scott's  inten- 
tion to  make  a  donation.  Now,  I  cannot 
find  evidence  that  there  was  ever  any  in- 
tention to  undo  what  had  been  solemnly 
*nd  deliberately  done  in  July. 

loBD  Low — I  considered  this  case  very 
carefuUv  in  the  Outer  House,  and  the  argu- 
ment which  I  have  heard  to-day  has  con- 
finned  me  in  the  view  which  I  then  formed. 

The  Court  adhered. 

Counsel  for  Pursuers  (Reclaimers)— A.  J. 
Young— Graham  Stewart.  Agents— Tait& 
Johnston,  8.S.C. 

Counsel  for  Defender  (Respondent)  — 
CrabbWatt,  K.C.— Irvine.  Agents— Dove, 
Lockhatt,  &  Smart,  S.S.O. 


Friday,  December  15. 

SECOND  DIVISION. 

[Lord  Dundaa,  Ordinary. 
J.  &  F.  FORREST  v.  GOVERNORS  OF 
GEORGE  WATSON'S  HOSPITAL. 

Superior  and  Vassal — Feu  Charter — Con- 
dition of  Feu  Chartei — Building  Restric- 
tion —  Interest  to  Enforce  Condition  of 
Feu  Charter. 

The  singidar  successors  of  the  original 
feuars  of  a  piece  of  ground,  about  an 
acre  in  extent,  brought  an  action  against 
the  superiors  for  declarator  that  they 
were  entitled  to  remove  a  villa  situated 
on  the  feu,  and  to  erect  tenements  of 
dwelling-houses  on  the  ground  as  they 
might  think  proper.  Tine  feu  charter 
provided,  inter  alia,  that  the  feuar 
"shall  be  bound  to  build  and  maintain 
on  the  area  or  piece  of  groxind  herein- 
before disponed,  a  dwelling-house  of  the 
value  of  not  less  than  SBSK),  according 
to  a  plan  to  be  approved  of  by"  the 
superiors,  "and  that  within  two  years 
from  the  date  hereof,  and  such  house 
shall  not  be  built  nearer  to  the  road  or 
street  on  the  north  thereof  than  26 
feet,  unless  a  deviation  therefrom  shall 
be  specially  sanctioned  by  the  supe- 
riors;" it  also  contained  a  declaration 
that  "all  acts  and  deeds  done  or  omitted 
to  be  done  contrary  to  the  conditions 
and  provisions  before  expressed,  or  any 
of  them,  shall  be  ipso  facto  void  and 
null;"  with  resolutive  clauses.  There 
'nas  no  general  prohibition  in  the  feu 
charter  against  dwelling-houses  addi- 
tional to  that  stipulated  tor  being  built 
on  the  feu,  and  certain  tenements  had 
already  been  erected.  The  ground  on 
which  the  pursuers  sought  the  declara- 
tor was,  that  the  said  tenements  already 
built  fulfilled  the  conditions  required  in 
the  stipulated  dwelling-house  and  that 
the  superiors  had  no  longer  any  inter- 
est to  object  to  the  erection  of  addi- 
tional tenements  involving  the  demoli- 
tion of  Napier  Villa. 

Held  that  even  if  it  were  necessary 
for  the  superiors  to  shew  an  interest  to 
insist  on  tne -maintenance  of  said  dwell- 
ing-house (which  the  Court  did  not  hold 
that  it  was)  the  stipulation  itself  im- 
plied interest,  and  that  nothing   bad 
occurred  to  take  away  that  interest. 
This  was  an  action  by  the  feuars  of  a  piece 
of  ground  extending  to  about  an  acre  situ- 
ated at  the  corner  of  Morniugside  Road 
and  Merchiston  Place,  Edinburgh,  against 
the    superiors,    the    Governors    of    George 
Watson's  Hospital,  concluding  for  declara- 
tor  (1)    that   the    pursuers    were    entitled 
to  remove  a  dwelliuK-house  called  Napier 
Villa  situated  on  said  piece  of  ground,  and 
(2)  that  they  were  entitled  to  erect  tene- 
ments of  dwelling-houses  on  the  said  ground 
in  such  way  or  manner  as  they  might  think 

firoper.    The  defenders  by  feu  charter  dated 
st  Aug^ist  1834  had  disponed  the  said  piece 
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of  ground  to  William  Kerr.  He  disponed  it 
in  1870  to  Mr  and  Mrs  Steedman  (the  origi- 
nal pursuers),  who  by  disposition  dated  13th 
May  1001  disponed  it  to  James  Forrest  and 
Francis  Forrest  as  trustees  for  the  firm  of 
J.  &  F.  Forrest  (the  pursuers). 
'  The  said  feu  charter  of  1854  provided, 
vnier  alia,  as  follows  :^"  And  it  is  further 
provided  and  declared  that  the  said  WiUiam 
Kerr  shall  be  bound  to  build  and  main- 
tain, on  the  area  or  piece  of  ground 
hereinbefore  disponed,  a  dwelling -house 
of  the  value  of  not  less  than  £800,  accord- 
ing to  a  plan  to  be  approved  of  by  said 
Govemoi-s,  and  that  within  two  years 
from  the  date  hereof,  and  such  house  shall 
not  be  built  nearer  to  the  road  or  street 
on  the  north  thereof  [i.e.,  Merchiston  Place] 
than  26  feet,  unless  a  deviation  there- 
from shall  be  specially  sanctioned  by  the 
superiors;"  it  also  contained  an  express 
declaration  that  "all  acts  and  deeds  done 
or  omitted  to  be  done  contrary  to  the  con- 
ditions and  provisions  before  expressed,  or 
any  of  them,  shall  be  ipso  facto  void  and 
null;"  and  resolutive  clauses  followed. 

The  following  history  of  the  action  is 
taken  from  the  opinion  of  Lord  Kincaimey 
which  accompanied  his  interlocutor  of  ^nd 
November  1904— "  Shortly  after  the  date 
of  the  charter  the  feuars  erected  on  the 
feu  the  dwelling-house  known  as  Napier 
Villa.  The  original  pursuers  of  the  action, 
Mr  and  Mrs  Steedman,  became  by  sing^ar 
succession  owners  of  the  villa  and  the  feu, 
which  they  afterwards  disponed  to  James 
Forrest  and  Francis  Forrest,  who,  in  1904, 
were  sisted  as  pursuers  of  this  action. 

"  This  action  was  signeted  on  Oth  August 
1880,  and  on  30th  November  1880  an  inter- 
locutor was  pronounced  declaring  that  the 
pursuers  (the  feuars)  were  entitled  to  erect 
tenements  of  dwelling-houses  in  such  way 
and  manner  as  they  might  think  proper  on 
the  area  iti  question  'other  than  the  portion 
thereof  occupied  by  "  Napier  Villa "  and 
the  ground  between  the  said  villa  and  Mer- 
chiston Place,'  and  superseding  further  con- 
sideration of  the  cause.  This  interlocutor 
became  final,  and  it  was  thus  determined 
that  there  was  nothing  in  the  charter  which 
restrained  them  in  building  on  the  feu,  so 
long  as  they  confined  themselves  to  dwell- 
ing-houses, except  what  bore  on  the  house 
and  the  ground  in  front  of  it.  Nothing 
was  then  decided  about  the  pursuers'  (the 
feuars')  claim  of  right  to  remove  Napier 
Villa  or  as  to  the  occupation  of  the  ground 
between  it  and  Merchiston  Place.  These 
points  were  reserved. 

"  In  1902  the  pursuers  presented  a  petition 
to  the  Dean  or  Guild  for  authoritv  to  erect 
two  tenements  on  the  feu,  and  on  oth  March 
1002  the  Dean  granted  warrant  to  erect  one 
of  the  tenements,  hut  refused  leave  to  build 
the  other,  the  erection  of  which  he  appar- 
entlj[  held,  as  appears  from  his  note,  to  be 
prohibited  by  the  interlocutor  of  30th  Nov- 
ember 1889. 

"  The  pursuers  appealed,  and  a  record  was 
made  up  in  the  appeal,  but  before  an  interlo- 
cutor was  pronounced,  a  minute  was  lodged 
for  the  superiors,  in  which  they  stated 
that  they  no  longer  objected  to  the  prayer 


of  the  petition,  and  consented  to  the  ajnMal 
being  sustaineid  and  the  interlocutor  of  the 
Dean  of  Guild  being  i«called,  so  far  as  it 
refused  the  prayer  of  the  feuars'  petition. " 

On  22nd  November  1904  the  Lord  Ordinary 
(KiNCAiBNKT)  allowed  the  parties  a  proof. 
His  opinion  accompanying  this  interlocutor, 
after  stating  the  nature  of  the  action  and 
narrating  its  history  as  above  quoted,  pro- 
ceeded— "That  seems  to  leave  undecided 
between  the  parties  only  two  questions 
raised  in  this  action — (1)  Whether  the  pur- 
suers had  right  to  remove  the  villa ;  and  (2) 
Whether  they  had  right  to  build  on  the 
site  of  it  and  on  the  space  between  that 
site  and  Merchiston  Place;  and  I  undei^ 
stand  that  the  recent  debate  was  directed 
to  these  points.  Practically  there  was  and 
is  only  one  point  now  in  dispute,  via.— 
Whetner  the  feuars  are  entitled  to  take 
down  the  villa,  or  whether  the  superiors 
are  entitled  to  insist  on  the  maintenance  of 
it. 

"  On  that  point  the  superiors  insisted  that 
the  provisions  of  ttie  charter  were  clear, 
that  the  feuars  were  expressly  bound  to 
maintain  the  villa,  and  that  the  superiors 
were  entitled  to  enforce  it,  and  that  the 
question  of  patrimonial  interest  is  imma- 
terial. They  cited,  inter  alia.  The  Meu/i»- 
tratea  of  Edinburgh  v.  Macfarlane,  ISffT,  20 
D.  156;  Earl  of  Zetland  v.  Hialop,  1882,  9 
B.  (H.L.)  47;  WaddeU  v.  CampbeU,  21st 
January  1898,  25  R.  456.  The  feimrs  did 
not  admit  that  any  obligation  was  imposed 
on  them  by  the  charter  to  maintain  Napier 
Villa;  the  obligation  was  to  build  and  main- 
tain a  dwelling-house  worth  £800,  but  not 
Napier  Villa ;  and  so  long  as  such  a  house 
was  on  the  feu  their  obligation  was  ful- 
filled. Therefore  they  wei*  entitled  to 
remove  the  villa  if  they  secured  the  feu- 
duty  by  building  a  house  of  equal  value.  I 
am  inclined,  however,  to  think  that  when 
Napier  Villa  was  built  and  accepted  and 
approved,  the  clauses  in  the  charter  in  refer- 
ence to  the  house  applied  to  Napier  Villa. 
As  to  the  superiors  argument  that  tbey 
were  not  bound  to  prove  material  patri- 
monial interest,  the  law  seems  to  be  that 
while  a  superior  would  not  be  permitted  to 
enforce  conditions  on  a  feuar  in  which  he 
had  no  interest,  yet  his  interest  to  enforce 
them  was  to  be  presumed  from  the  mere 
fact  that  he  imposed  and  the  feuar  accepted 
therxx— Zetland  V.  Hislop,  a^ipra;  Menzies  v. 
Commissioners  of  Caledonian  Canal,  2  F. 
9^.  There  could  have  been  no  doubt  that 
if  the  feuars  bad  proposed  to  take  down  the 
villa  immediately  alter  it  had  been  built 
the  superiors  could  have  prevented  them ; 
their  interest  to  prevent  it  could  not  have 
been  questioned.  But  here  the  condition 
of  matters  has  been  materiallv  diuiged. 
It  is  averred  that  many  buildings  have 
been  erected  on  the  feu  suf&cient  to  secure 
the  feu-duty  many  times  over,  and  that  the 
superiors  have  now  absolutely  no  interest 
to  insist  on  the  maintenance  of  Napier 
Villa  considered  merely  as  a  security  for 
the  feu-duty.  The  superiors,  indeed,  nave 
not  admitted  the  pursuers'  averments  as  to 
the  value  of  the  Duilding^  placed  on  the 
g^und  since  the  date  of  uie  charter.    Per- 
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b^M  they  may  give  a  snfflcient  admiflsion 

00  the  point.  But  they  eay,  besides,  that 
soch  buildings  do  not  afford  them  the  same 
aecurity  as  Napier  Villa  does,  because  while 
they  have  a  contractual  ri^bt  to  insist  on 
N^>ier  VUla  being  maintained,  tiiey  have 
no  ri^ht  of  tiie  kind  in  regard  to  the  new 
boilduigs.  I  think,  however,  that  probably 
tiu^  have  a  right  under  the  contract  to 
insist  un  tlie  feu-duty  being  secured  to  the 
extent  stated  in  the  contract,  and  I  doubt 
whether  there  is  any  reality  in  the  pro- 
fewed  apprehension  that  the  securi^  from 
buildings  on  the  feu  may  prove  insufBcient. 

1  do  not  see,  however,  tnat  I  can  decide 
that  point  without  proof  or  admissions. 

"I  understand,  however,  that  the  supe- 
riors are  against  the  removal  of  Napier 
Villa  on  grounds  connected  with  the  amen- 
ity of  the  feu  and  of  the  adjoining  feus.  I 
do  not  see  how  I  can  determine  these  ques- 
tions without  some  enquiry,  which  need 
not,  however,  be  long.  But  I  cannot  at 
present  see  how  I  can  either  treat  the  pur- 
suers' averments  as  irrelevant  or  at  once 
grant  decree  in  their  favour." 

On  17th  March  1905  the  Loi-d  Ordinary 
(DtTNDAS)  pronounced  this  interlocutor:— 
"  Binds  that  the  pursuers  are  not  entitled  to 
take  down  and  remove  the  villa  or  dwell- 
ing-house known  as  Napier  Villa,  Merchis- 
ton,  Edinburgh,  nor  to  erect  upon  the  ground 
described  in  the  summons  tenements  of 
dwelling-houses  in  any  wajr  or  mannet  iu- 
compatible  with  the  continued  existence 
and  maintenance  of  the  said  villa  in  sUu : 
Therefore  assoilzies  the  defenders  from  the 
first  blanch  of  the  conclusion  of  the  sum- 
mons :  Further,  subject  to  the  above  find- 
ing and  to  the  decree  of  declarator  con- 
tained in  the  interlocutor,  dated  30th  Nov- 
ember 1880,  assoilzies  the  defenders  from 
the  second  branch  of  the  conclusion  of  the 
summons  and  decerns." 
_  Opinion.— "This action  has  been  in  Court 
since  1880,  and  its  history  and  procedure 
have  been  somewhat  peculiar.  For  a  clear 
narrative  of  these  down  to  the  date  when 
proof  was  ordered,  I  refer  to  the  note  which 
accompanied  Lord  Kincaimey's  interlocutor 
of  22nd  November  1904.  Proof  has  now 
been  led  before  me,  throwing  light  upon 
Uie  various  points  as  to  which  Cord  Kin- 
caimey  indicated  that  evidence  should  be 
forthcoming.  But  the  pursuers'  counsel 
now  takes  a  very  high  g^und,  and  contends 
that  the  whole,  or  almost  the  whole,  of  the 
proof  is  irrelevant.  He  argues  that,  upon 
a  sound  construction  of  the  reu-charter,  and 
it  being  admitted  or  proved  that  the  tene- 
ments built  upon  the  feu  are  of  greater 
value  than  is  necessary  to  secure  the  feu- 
duty,  the  superiors  have  no  right  or  title  to 
be  heard  to  object  to  the  erection  of  the 
additional  tenements  which  would  involve 
the  demolition  of  Napier  Villa,  and  that 
any  other  or  further  question  of  interest  on 
the  part  of  the  superiors  is  immaterial  and 
irrelevant.  This  contention,  which  I  do 
not  iind  sharply  raised  by  the  pursuers' 
record,  is,  in  my  opinion,  untenable.  "The 
obligation  upon  the  original  feuar  William 
Kerr,  which  it  was  admitted  would,  up  to 
the  limits  of  its  meaning  and  effect,  run 


with  the  lands,  so  aa  to  affect  singular  suc- 
cessors, was  to  '  build  and  maintain '  upon 
the  ground  conveyed  'a  dwelling-house  of 
the  value  of  not  less  than  £800,  according 
to  a  plan  to  be  approved  of  by  the  said 
Governors,  and  that  within  two  years  from 
the  date  hereof,  and  such  house  shall  not  be 
built  nearer  to  the  road  or  street  on  the 
north  thereof  than  26  feet,  unless  a  deviation 
therefrom  shall  be  specially  sanctioned  by 
the  superiors.'  The  charter  contains  an 
eicpress  declaration  that '  all  acts  and  deeds 
done  or  omitted  to  be  done  contrary  to  the 
conditions  and  provisions  before  expressed, 
or  any  of  them,  shall  be  ij)eo  facto  void 
and  null,'  and  resolutive  clauses  follow. 
The  pursuers  propose  to  build  tenements  of 
dwelling-houses  which  will  necessarily  in- 
volve the  demolition  of  Napier  Villa,  which 
is  the  dwelling-house  built  according  to  a 
plan  approved  of  by  the  superiors,  ana  ever 
since  maintained  in  terms  of  the  above 
clause,  and  of  the  value,  and  situated  at  the 
distance  from  the  street,  there  specified. 
Not  only,  if  the  pursuers  are  right,  is  the 
villa  approved  bv  the  superiors  no  longer 
to  be  maintained,  but  the  dwelling-house 
or  houses  to  be  substituted  are,  without  the 
sanction  and  against  the  protest  of  the 
superiors,  to  occupy  a  position  which  would 
inreinge  the  stipulation  about  the  distance 
of  28  feet  from  the  street.  Whatever  may 
have  been  the  intention  of  the  granters  of 
the  charter,  this  is,  according  to  the  pur- 
suers' argument,  the  result.  I  cannot 
accept  this  contention.  The  (question  arises 
piirwy  between  the  proprietors  of  the 
ground  and  the  superiors,  and  has  no 
element  of  mutual  rights  competent  to  a 
body  of  f euars  inter  se.  Now,  it  was,  no 
doubt,  decided  by  Lord  Kincaimey's  inter- 
locutor of  30th  November  1880,  which  is 
now  final,  that  the  pursuers  are  entitled  to 
erect  tenements  of  dwelling-houses  as  they 
please  upon  the  ground  of  the  feu,  other 
than  the  portion  thereof  occupied  by  Napier 
Villa  and  the  ground  between  said  villa  and 
Merchiston  Place.  But  that  was  just  be- 
cause the  feu-charter  contains  no  words 
sufficient  to  expressly  prohibit  building  to 
the  extent  and  of  the  cnaracter  allowed  by 
the  interlocutor.  But  a  distinction  was 
drawn  in  regard  to  the  excepted  part  of  the 
feu.  I  see  no  reason  why  the  superiors,  if 
they  have  a  reasonable  interest  to  do  so, 
should  not  still  insist  upon  the  maintenance 
of  the  dwelling-house  originally  approved 
by  them  in  its  stipulated  position  with 
r^ard  to  the  street.  The  case  of  Clark  v. 
The  City  of  Glasgow  Life  Assurance  and 
Reversionary  Company,  12  D.  KUl,  1  Macq. 
668,  althou^  it  presents  some  features 
of  specialty,  seems  to  me  to  go  far  to  defeat 
the  pursuers'  contention.  Nor,  in  my 
opinion,  are  the  cases  of  Moir's  Trustees,  7 
R.  1141,  Buchanan,  10  R.  938,  and  MUler,  15 
R.  991,  cited  by  the  pursuei-s,  helpful  to 
their  argument,  but  rather  the  reverse.  In 
these  cases,  as  I  understand  them,  it  wa.s 
held  that  what  was  objected  to  was  rather 
a  new  use  of  the  premises  than  a  structural 
deviation  from  the  original  design,  but  no 
doubt  was  cast  upon  tne  necessity  of  the 
building  lieing  conform  to  design  and  plan. 
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nor  was  anything  said  to  suggest  that  it 
might  lawfully  be  pulled  down  and  some- 
thing else  substituted,  so  long  as  the  latter 
was  not  of  less  value  than  the  former. 

"The  question  remains  whether  the  de- 
fenders have  sufficient  interest  to  maintain 
their  objection.  I  am  of  opinion  that  they 
have.  I  was  referred  to  the  cases  cited  by 
Lord  Kincairney  in  his  note  of  22nd  Novem- 
ber 1904,  and  also  to  a  recent  judgment  of 
Lord  Stormonth  Darling—  Wingai^B  Trua- 
teea  v.  Oswald,  aoth  December  1902,  10 
S.L.T.  617.  The  onus  in  this  matter  is  upon 
the  pursuers,  because  interest  is  presumed 
from  the  fact  of  stipulation,  and  I  think 
they  have  entirely  failed  to  discharge  it. 
If  evidence  of  patrimonial  interest  were 
necessary,  which,  upon  the  authorities,  I 
apprehend  it  is  not,  I  should  be  prepared  to 
hold  that  it  exists  in  the  proof.  It  would, 
I  think,  serve  no  useful  purpose  to  examine 
the  evidence  in  detail.  It  is  sufficient  to 
point  ouD  that  there  ace,  on  the  one  hand, 
witnesses  such  as  Mr  Harrison  and  Mr 
Heron,  who  explain  the  earnest  desire  on 
the  part  of  the  superiors  to  act  in  all  cases 
up  to  the  spirit,  as  well  as  the  letter,  of 
their  contracts  with  feuars,  and  who  indi- 
cate that  the  maintenance  of  a  good  name 
in  this  regard  is  to  be  desired  not  only  from 
its  chivalrous  but  also  from  its  pecuniary 
aspect.  On  the  other  hand,  practical  men 
of  weight,  such  as  Mr  Marwick  and  Mr 
Robertson,  make  it,  I  think,  clear  that  the 

fradual  introduction  of  tenements  into  this 
istrict,  which  has  been  hitherto  deliber- 
ately reserved  for  villas,  would  tend,  not 
only  to  disorganise  the  feuing  schemes  of 
the  defenders,  butalso  to  diminish  amenity, 
and  in  many  ways  to  aftect  the  flnancial 
interests  of  the  superiors. 

"  I  am  therefore  of  opinion  that  the  pur- 
suers are  not  entitled  to  take  down  and 
remove  Napier  Villa,  nor  to  proceed  to 
erect  tenements  which  admittedly  could 
not  be  completed  so  as  to  secure  sufficient 
open  space,  comptatibly  with  its  continued 
maintenance  in  situ," 

The  pursuers  reclaimed,  and  argued — The 
obligation  imposed  on  the  feuars  by  the 
charter  was  to  build  and  maintain  a  dwel- 
ling-house worth  £800,  at  least  28  feet  from 
Merchiston  Place,  not  to  build  and  main- 
tain Napier  Villa.  So  long  as  a  dwelling- 
house  on  the  feu  complied  with  those  con- 
ditions their  obligation  was  fulfilled,  for 
the  obligation  did  not  refer  to  a  specific 
building.  This  distinguished  the  case  from 
that  of  Ulark  v.  City  of  Glasgow  Life  Assur- 
ance and  Reversionary  Company,  June  20, 
1850,  12  D.  10i7,  and  1854,  1  Macq.  668, 
where  the  obligation  was  to  maintain 
specific  buildings  already  in  existence. 
Tmere  was  no  prohibition,  whatever  may 
have  been  intended,  against  building  other 
dwelling-houses  to  any  extent  on  the  feu, 
and  the  tenements  already  built  on  the 
feu  fulfilled  the  above  conditions.  Had 
they  been  built  before  Napier  Villa  the 
superiors  would  have  had  to  accept  them 
as  the  stipulated  dwelling-house  ;  accord- 
ingly the  singular  successors  of  the  original 
feuar  were  entitled  to  pull  down  Napier 
Villa,  the  said  tenements  being  substituted 


—Otoald  V.  Jftteon,  1888  (O.H.),  6  S.L.T. 
60;  Moir's  Trustees  v.  M'Ewan,  July  15, 
1880,  7  R.  1141,  17  8.L.R.  765;  Buchanan 
and  Another  v.  Marr,  June  7,  1883,  10  R. 
936,  20  S.L.R.  635;  Johnston  v.  MaeRitchU, 
March  15,  1883,  20  R.  539,  30  S.L.R.  518; 
Miller  v.  Carmichael,  July  18,  1888,  16  R. 
991,  25  S.L.R.  712.  No  burdens  or  restric- 
tions could  be  imposed  upon  the  vassal 
which  were  not  clearly  expressed  in  the 
feu  charter — Cowan  v.  Magistrates  of  Edin- 
burgh, March  19,  1887,  14  R.  682,  24  8.L.B. 
474;  Walker's  Trustees  v.  Haldane,  Feb- 
ruary 28,  1902,  4  F.  694,  39  S.L.R.  408; 
Russell  V.  Cowpar  and  Another,  February 
24,  1882,  9  R.  660,  19  8.L..R.  443.  The 
superiors  had  now  no  interest,  patrimonial 
or  otherwise,  to  object  to  the  pulling  down 
of  Napier  Villa  and  the  erection  of  more 
tenements.  Their  feu-duty  was  amply 
secured  by  the  tenements,  and  as  reg^nu 
amenity,  there  were  already  tenements  on 
a  part  of  the  feu,  and  the  whole  character 
of  the  neighbourhood  had  changed  since 
the  date  of  the  feu  charter. 

The  defenders  (respondents),  who  ad 
mitted  there  was  no  effectual  general  pro- 
hibition against  other  dwelling-houses  being 
built  on  tne  feu,  argued— (1)  The  superiors 
did  not  require  any  intei-est  to  insist  on 
the  maintamance  of  Napier  Villa  because 
its  maintenance  was  an  essential  condition 
of  the  feu,  not  a  building  restriction — Bell's 
Lectures,  vol.  i,  p.  614;  Meuzies  (ed.  1600), 
p.  676;  MajcToe  v.  Mackenzie's  Trustees, 
November  20,  1891,  19  R.  138,  Lord  Kinnear 
at  146,  29  S.L.R.  127;  Waddell  v.  Camp- 
bell, January  21,  1898,  25  R.  456,  35  S.L.R. 
3.51 ;  Colder  v.  North  Berwick  Police  Com- 
missioners,  January  31,  1809,  1  F.  481,  96 
S.L.R  380.  Even  assuming  that  the  tene- 
ments already  built  were  sufficient  to 
fulfil  the  original  stipulations,  as  soon  as 
Napier  Villa  was  built  and  approved  of, 
it  became  the  specific  dwelling  house  which 
the  feuars  were  bound  to  maintain,  and  it 
was  no  answer  that  other  buildings  (the 
tenements)  had  been  put  up  of  greater 
value— Ciarfc  (supra),  especially  Lord  Pre- 
sident Boyle  at  p.  1054  of  12  D.  12)  The 
superior  must  be  presumed  to  have  had  an 
interest  from  the  mere  fact  that  he  imposed 
the  condition,  and  the  onus  lay  on  the 
vassal  to  prove  loss  of  interest — Zetland  v. 
Hislop,  June  12,  1882,  9  R.  (H.L.)  47,  7  A.O. 
427,  19  S.L.R.  680;  Memies  v.  Caledonian 
Canal  Commissioners,  June  7, 1900, 2  F.  963, 
37  S.  L.  R.  742 ;  Wingafe's  Trustees  v.  OstocUd, 
1902  (O.H.),  10  S.L.T.  517.  This  onus  the 
pursuers  had  failed  to  discharge.  These 
cases  alsoshowed  that  the  superiors'  interest 
need  not  be  patrimonial,  and  was  not  con- 
fined to  the  particular  feu  in  question.  (3) 
If  interest,  even  if  patrimonial  interest, 
were  required,  it  was  disclosed  in  the  proof, 
which  showed  that  the  prog^ressive  en- 
croachment of  tenements  destroyed,  and 
would  desti-oy,  the  confidence  of  the  feuars 
and  prospective  feuars  in  other  parts,  and 
cause  a  diminution  in  the  capital  value  of 
the  villas,  causing  the  selling  values  of  feu- 
duties  to  fall  from  28  years'  purchase  to  ^; 
that  these  tenement  blocks  competed  and 
would  compete  with  the  superiors'   tene- 


DigitizedbyV^OOQlC 


'^°'°inr.5'!'.w°"' "*""'■]   "^^  Scottish  Law  Reporter.— Vol.  XLIIl. 


187 


ment  ground,  and  that  the  present  feu- 
duty  was  easily  recovered,  but  from  tene- 
ments it  was  not,  whether  allocated  or  not. 

At  advising — 

Lord  Ji78ticbs-Gi.brk — The  stipulation  in 
the  title  in  this  case,  which  forms  the  basis 
of  the  defence  against  the  pursuers'  declar- 
ator, is  very  distinct  and  clear.     It  is,  that 
the  pursuers'  author  was  taken  bound  to 
"huud  and    maintain"  upon    the  g^und 
conveyed — "a  dwelling-house  of  the  value 
of  not  less  than  £800,  according  to  a  plan  to 
be  approved  of  by  the  said  Governors,  .  .  . 
and  such  house  shall  not  be  built  nearer 
to  the  road  or  street  on  the  north  there- 
of than  26  feet,  unless  a  deviation  there- 
from shall   be  specially  sanctioned  by  the 
superiors."      The    object  of    the    pursuer's 
declarator  is  to  have  it  found  and  declared 
that  the  pursuers  are  entitled  to  take  down 
and  remove  the  house  which  was  built  in 
accordance  with  this  condition  of  the  title, 
and  that  they  are  entitled  to  erect  tene- 
ments of  dwelling-houses  on  the   ground 
"as  they  may  thmk   fjroper."    It  appears 
to  be  very  clear,  that  if  such  a  declarator 
had  been   brought  immediately  after  the 
fenars  had  built  the  house,  the  erection  of 
which  was  a  condition  of  their  holding  the 
feu,  no  decree  in  their  favour  could  have 
been  given.     If  therefore  they  have  a  right 
now  to  such  a  declarator,  it  must  be  from 
some  new  agreement  between  them  and  the 
superiors,  or  because  of  some  change  of  cir- 
cumstances which  acts  as  a  bar  to  the  de- 
fenders enforcing  the  stipulation  to  which 
the  pursuers  agreed  as  a  condition  of  their 
obtaming  their  right.    Now,  it  cannot  be 
GontendM  with  any  force  that  the  superiors 
have  agreed  either  to  the  house  being  re- 
moved or  to  tenements  being  erected  on  its 
site  and  on  the  26  feet  in  front  of  it  on  the 
north  side.     As  regards  change  of  circum- 
stances, it  is  contended  that  because  the 
pursuers  have  been  allowed  to  erect  tene- 
ments along   the  north    side  of   the  feu, 
therefore  it  must  follow  that  they  can  do  so 
over  the  whole  feu.    To  that  construction  I 
am  unable  to  give  any  assent.    There  is 
nothing  in  the  fact  that  there  are  tene- 
ments on  another  part  of  the  ground  to 
militate  against  the  right  of  the  defenders 
to  insist  on  the  maintenance  of  the  obliga- 
tion I  have  quoted,  with  which  the  erection 
of  these  tenements  has  not  in  any  way  in- 
terfered.    The  house  approved  of  by  the 
defenders  stands  where  it  did,  and   the  20 
feet  between  it  and  the  road  on  the  north 
stands  still  unoccupied  by  buildings,  and 
that  something  has  been  done  on  another 
part  of  the  feu  to  which  the  obligation  does 
not  apply,  seems  to  me  to  form  no  ground 
for  saying  that  the  pursuers  have  acquired 
any  new  right  inconsistent  with  the  oTbliga- 
tion,  or  that  the  defenders  have  lost  their 
right  to  insist  upon  the  observance  of  an 
express  and  definite  obligation,  if  they  con- 
sider it  to   be  in   their  interest  to  do  so, 
whether  as  regards  the  particular  feu  itsejf 
or  as  regards  the  general  interest  of  their 
estate  of  which  it  formed  a  part. 

This  is  not  a  question  of  putting  an  exist- 
ing bnildin  g  to  som  e  n  e w  and  different  use  to 


that  to  which  it  was  originally  put  when  a 
feu  was  first  given  off  anda  building  erected. 
It  is  a  proposal  to  remove  altogether  what 
was  erected  in  fulfilment  of  the  obligation 
to  build  a  house  approved  of  by  the  superiors 
and  to  occupy  with  buildings  ground  on 
which  it  was  not  permissible  to  put  the 
building  stipulated  for.  Even  if  it  were 
necessary  for  the  superior  to  show  an  inter- 
est to  insist  on  observance  of  the  obligation 
(which  I  do  not  hold  that  it  was),  prima, 
fade  the  superior's  interest  cannot  be 
doubted.  The  stipulation  itself  implies 
interest,  and  I  am  quite  unable  to  see  now 
that  interest  has  been  taken  away.  It  cer- 
tainly is  not  taken  away  by  anything  that 
has  been  done  upon  the  south  side  of  the 
feu,  and  as  regaras  what  has  been  done  at 
the  eastern  corner,  consent  was  obtained 
for  a  consideration.  But  such  a  consent 
can  never  be  founded  on  to  extinguish 
rights  in  regard  to  another  part  of  the  feu 
where  no  consent  has  been  given,  and  where 
the  superiors  have  all  along  insisted  on  the 
express  stipulation  in  the  title  being  carried 
out. 

This  case  in  no  way  resembles  the  numer- 
ous cases  in  which  rights  of  a  body  of  f  euars 
wter  «e  have  suffered  extinction  by  things 
being  permitted  to  be  done  which  subverted 
the  original  conditions  and  rendered  them 
incapable  of  enforcement  in  their  entirety. 
It  is  a  question  solely  between  one  superior 
and  one  vassal,  and  I  have  no  hesitation  in 
holding  that  the  Lord  Ordinary  has  rightly 
decided  that  the  pursuer's  contentions  are 
untenable  and  that  the  defenders  are  en- 
titled to  absolvitor. 

Lord  Kyllachy  — I  concur,  and  have 
nothing  to  add.  I  am  quite  satisfied  with 
the  LoM  Ordinary's  judgpment. 

Lord  Storhonth  Darung  and  Lord 
Low  concurred. 

The  Court  adhered. 

Counsel  for  the  Pursuers  (Reclaimers) — 
Ure,  K.C.  — M'Lennan,  K.C.  —  Sandeman. 
Agents— Martin  &  M'Olashan,  S.S.C. 

Counsel  for  the  Defenders  (Respondents) 
Shaw,  K.C— W.  J.  Robertson.  Agent>— 
Alex.  Heron,  S.S.C. 


Friday,  December  15. 

SECOND    DIVISION. 

[Lord  Low,  Ordinary. 

CONNAL  &  CO.  LIMITED  v.  REID 

AND  OTHERS. 

CLYDE  NAVIGATION  TRUSTEES  v. 

REID  AND  OTHERS. 

Process — Mtdtiplepoindvng — Competency — 
Double  Distress. 

A  &  Co.,  timber  merchants,  shortly 
before  bankruptcy  granted  to  B  &  Co., 
timber  measurers,  one  of  their  credi- 
tors, delivery  orders  applicable  to  cer- 
tain lots  of  timber  which  were  lying 
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Connal  &  Co.  t.  Rcid  &  On. 
Dec.  15,  1905. 


at  D  &  Go.'s  yards.  A  &  Go.  hwving 
become  b&nkrupt,  the  timber  was 
claimed  bv  E,  tneir  trustee,  and  also 
by  B  &  Co. ;  and  an  agreement  was 
entered  into  between  tnem  that  the 
timber  should  meanwhile  be  sold  in 
the  ordinary  course  of  business,  and  the 
proceeds  deposited  in  bank  in  their  joint 
names.  Portions  of  the  timber  were 
sold  and  the  proceeds  deposited. 
E  having  discovei-ed  that  the  timber 
.  was  lying  in  D  &  Co.'s  yards,  and  not 
as  he  bad  supposed  in  B  &  Co.'s  actual 
custody,  raised  an  action  of  multiplo- 
poinding  in  name  of  D  &  Co.  and  the 
Bank,  as  nominal  raisers,  the  fund  in 
medio  bein^  the  unsold  timber  and  the 
kntaa  deposited.  B  &  Co.  objected  to 
the  competency  of  the  action  on  the 
ground  that  there  was  no  double  dis- 
tress. 

Held  (following  Commercial  Bank  of 

Scotland  v.  Muir,  Dec.  1, 1897,  25  R.  219, 

35  8.L.B.  174)  that  as  there  were  two 

competing  claimants  to  funds  in  the 

banas  of  a  third  party  the  action  was 

competent. 

Ejcpenses  —  MiUtiplepoindin^  —  Multiple- 

poinding  where  Dispute  might  have  been 

Decided  by  Direct  Action — Expenses  of 

Raising  the  Action. 

Qwsiion  whether,  in  the  event  of  the 
real  raiser  of  a  multiplepoinding  being 
unsuccessful  in  his  claim,  the  general 
rule  of  allowing^  him  the  expenses  of 
bringing  the  action  out  of  the  fond  in 
medio  would  be  followed  if  the  dispute 
could  have  been  equally  well  determined 
in  a  direct  action  at  his  instance  against 
the  other  claimant. 
The  first  of  these  actions  was  an  action  of 
multiplepoinding,  in  which  Connal  &  Com- 
pany, Limited,  storekeepers,  Glasgow,  and 
the  National  Bank  of    Scotland    Limited 
were   pursuers  and   nominal  raisers,  and 
(1)   BoDert  Beid,   C.A.,   Glasgow,   trustee 
on  the  sequestrated  estates  of  M'Dowall 
&   Neilson,    timber   merchants,    Glasgow, 
and  (2)  Hagart  &  Company,  timber  mea- 
surers,   Glasgow,  were  defenders,  Bobert 
Reid  beiu^  also  real  raiser ;  and  in  which 
the  fund  tn  medio  consisted  of  certain  lots 
of  timber  lyin^  in  Connal  &  Company's 
yards,  and  certain  sums  contained  in  certain 
deposit-receipts  issued  by  the  National  Bank 
of  Scotland  in  favour  of  Hagart  &  Company 
and  Bobert  Reid. 

The  second  action  was  also  an  action  of 
multiplepoinding,  in  which  the  parties  were 
the  same  as  in  the  first,  except  for  the  fact 
that  the  Clyde  Navigation  Trustees  took 
the  place  of  Connal  &  Company,  and  that 
the  nind  in  medio  consisted  of  certain  other 
lots  of  timber  lyinR  in  the  yards  of  the 
Clyde  Navigation  Trustees,  and  certain 
other  deposit  receipts  granted  by  the 
National  Bank  of  Scotland  in  favour  of 
the  same  parties.  The  circumstances,  the 
pleadings,  and  the  interlocutors  ip  both 
cases  were  otherwise  identical. 

The  facta  are  set  forth  in  the  opinion  of 
the  Lord  Ordinary  in  the  case  of  Connal  &' 
Co.,  infra.  The  agreement  referred  to  by 
the  Lord  Ordinary  in  his  opinion,  and  by 


the  defenders  in  plea  4,  was  contained  id 
the  second  and  third  of  the  letters  which 
follow : — 

1.  Letter,  Connal  tt  Co.,  Ltd.,  to  Robert 

Beid,  dated  7th  October  1903. 
"  M'Dowall  &  Neilson's  Seqn. 
"  We  are  in  receipt  of  yours  of  date  inti- 
mating your  appointment  as  judicial  fac- 
tor on  uie  sequestrated  estates  of  Messrs         I 
M'Dowell  &  Neilson.    In  reply  to  your  note,         ] 
we  have  to  inform    you    that  ail  timber         . 
stored  on  their  a/c  in  our  yards  is  under         I 
the    control    of    Messrs    Hagart    &    Co., 
measurers,  Yorkhill  Wharf,  who  are,  sub- 
ject to  our  lien  for  rent,  the  real  custodians 
of  the  timber,  and  who  take  all  responsi- 
bility for  it,  so  that  intimation  should  be 
made  to  them." 

2.  Letter  from  Hagart  &  Co's.  Agents  to 
Beid's  Agents,  dated  22nd  January  10(H. 

"  M'DovMiU  &  Neilson's  Sequestriiion. 
"Reid  v.  Hagart  &  Company. 

'  'Adverting  to  the  writer's  interviews  with 
Mr  Donaldson  and  Mr  Beid,  we  have  now 
to  state  that  our  clients  are  prepared  to 
allow  the  timber  to  be  sold  on  the  following 
conditions;—!.  The  salesman  to  be  Mr  ' 
Cant,  and  he  is  to  be.  instructed  to  sell  by 
private  bargain  at  the  best  prices  in  the 
market^not  hurriedly,  but  in  the  usual 
course  of  his  business.  2.  In  all  questions 
of  law  or  procedure  at  law  the  money  pro- 
ceeds of  tne  sale  are  to  be  held  as  in  the 
custody  and  possession  of  Hagart  &  Co., 
just  as  the  timber  is,  and  it  is  to  be  subject 
to  their  liens  and  claims  of  every  descrip- 
tion in  the  same  manner  as  the  timber,  d. 
Generally,  Messrs  Hagart  &  Co's.  posi- 
tion is  not  to  be  prejudiced  in  any  way  by 
their  parting  with  the  timber  and  allowing 
it  to  be  sold,  and  the  trustee  is  not  to  be  at 
liberty  to  base  any  plea  on  the  sale  in  dero- 
gation of  our  clients'  right.  On  the  other 
hand,  the  trustee's  pleas  in  the  action  now 
pending  before  the  Court  are  not  to  be  pie- 
judiced  either,  but  will  be  reserved  hj  mm 
entire.  4.  Subject  to  above  reservation  of 
the  pleas  and  rights  of  both  parties,  the  pro- 
ceeds of  sale  are  to  be  consigned  in  the 
National  Bank  of  Scotland,  St.  Vincent 
Street,  Glasgow,  in  name  of  Hagart  &  Co. 
and  of  Mr  Reid,  to  await  the  final  issue  of 
the  legal  proceedings." 

3.  Letter,  Reid's  Agents  to  Hagart  & 

Co's.  Agents,  dated  29th  January  1904. 

"M'Dowall  &  Neilson's  Sequestration. 
"Reid  V.  Hagart  &  Co. 

"We  have  now  bad  an  opportunity  of  sub- 
mitting to  the  trustee  and  commissioners 
vour  letter  to  us  of  22nd  curt.,  but  they, 
like  ourselves,  do  not  quite  understand  con- 
ditions 2,  3,  and  4,  as  expressed  by  you. 
Tliey  are  willing  that  the  timber  should  be 
sold  by  Mr  Cant  by  private  bargain  at  the 
liest  prices  he  can  obtain  in  the  usual  course 
of  his  business,  such  sale  to  be  under  reser- 
vation of  the  rights  and  pleas  of  both 
parties,  and  the  proceeds  of  sale  to  be  con- 
signed in  bank  in  joint  names  of  your 
clients  and  the  trustee  to  await  the  issue  of 
the  legal  proceedings,  such  proceeds  to 
be  helaas  a  surrc^atum  for  the  timber." 

The  defenders,  Hngart &  Co.,pleaded, inter 
alia—"  (2)There  being  no  double  distress,  the 
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action  is  incompetent  and  should  be  dis- 
missed. (4)  The  real  raiser  is  not  entitled  to 
bring  the  present  action  (a)  in  respect  it  is 
a  breach  of  the  agreement  above  set  forth, 
and  (6)  the  defenders  have,  on  the  faith  of 
said  agreement,  parted  with  the  possession 
of  the  said  goods  and  allowed  the  same  to 
be  sold.  (5)  Under  the  terms  of  said  agree- 
ment the  alleged  fund  iy\,  medio  is,  in  a  qnes- 
tion  with  the  real  raiser,  in  the  custody  and 
possession  of  the  defenders.  (6)  There  be- 
ing no  competing  claims  to  the  property 
in  the  fund  in  medio  the  action  is  incom- 
petent." 

On  20th  June  1005  the  Lord  Ordinary 
(Low)  pronounced  the  following  interlocu- 
tor in  both  actions:— "Repels  the  defences 
for  the  appearing  defenders,  and  decerns : 
Appoints  the  cause  to  be  enrolled  for  fur- 
ther procedure,  and  grants  leave  to  reclaim : 
Finds  the  said  defenders  liable  in  expenses 
from  the  date  of  the  calling  of  the  summons 
herein  to  the  date  hereof. 

Opinion.  —  "The  circumstances  under 
which  this  action  of  multiplepoinding  was 
bcOught  are  these. 

"  Certain  lots  of  timber  beloi^ing  to  the 
bankrupt  firm  of  M'Dowall  &  Neilson  were 
stored  in  the  timber  yards  of  the  pursuers 
and  nominal  raisers,  Connal  &  Company. 
The  defenders  Hagart  &  Company  are 
timber  measurers,  who  acted  for  M'Dowall 
&  Neilson  in  measuring  the  timber  and 
storing  it  in  Connal  Sc  Company's  yards. 
M'Dowall  Sc  Neilson  were  due  to  Hagart  & 
Company  certain  fees  and  charges  for  the 
services  which  they  had  rendered,  and  it 
appears  that  the  latter  had  also  made  ad- 
vances to  the  former.  Shortly  before  their 
bankruptcy  M'Dowall  &  Neilson  granted 
delivery  orders  for  the  timber  in  favour  of 
EQigart  &  Company.  These  orders  appear 
to  have  been  grant>ed  upon  the  assumption 
that  the  timber  was  truly  in  the  custody  of 
HagMt  &  Company,  and  not  of  Connal  fi 
Company.  Upon  the  same  assumption  Mr 
Reid,  M'Dowall  &  Neilson's  trustee,  brought 
an  action  against  Hagart  &  Company  for 
delivery  of  the  timber.  During  the  course 
of  that  action  the  parties  came  to  an  agree- 
ment (which  I  shall  presently  refer  to  more 
particularly)  that  the  timber  should  be  sold 
by  a  gentleman  named,  as  opportunity' 
offered,  but  that  Hagart  A  Company's  posi- 
tion should  be  in  no  way  prejudiced  by  the 
sale  of  the  timber,  intimately  Mr  Reid 
abandoned  the  action,  the  reason  alleged 
being  that  he  discovered  that  the  timber  was 
not  in  the  custody  and  possession  of  Hagart 
&  Company  but  of  Connal  &  Company. 

"Part  of  the  timber  was  sold  under  the 
ofteemeDt  to  which  I  have  refeired,  and 
the  proceeds  were  deposited  in  the  National 
Bank  in  the  names  of  Hagart  &  Company 
and  Mr  Reid.  These  sums  and  the  portion 
of  the  timber  which  has  not  been  sold 
form  the  fund  in  medio. 

"In  these  circumstances  Hagart  &  Com- 
pany maintain  that  there  is  no  double  dis- 
tress, and  that  an  action  of  multiplepoind- 
ing is  therefore  incompetent.  They  pointed 
oat  that  while  Mr  Reid  claims  the  timber 
or  its  proceeds  as  being  the  property  of  the 
bankrupt  firm,  they  claim  only  a  right  of 


retention  in  respect  of  the  fees  and  charges 
.-vnd  advances. 

"Now  as  regards  the  money  deposited  in 
bank  I  do  not  think  that  there  is  much  sub- 
stance in  the  distinction  taken  by  Hagart 
&  Company  between  the  character  of  the 
two  claims.  Hagart  &  Company^  say  that, 
although  the  timber  was  stored  in  Connal 
tc  Company's  yai-d,  it  was  under  their  con- 
trol, and  tnat  they  were  therefore  in  a  posi- 
tion to  retain  it,  and  were  entitled  to  re- 
tain it  a^gainst  the  debt  due  to  them  by 
M'Dowair&  Neilson;  that  the  money  is  in 
the  same  position  as  the  timber;  and  that 
they  have  the  same  right  to  retain  the 
money  as  they  had  to  retain  the  timber 
which  it  represents.  That  may  be  quite 
true,  but  if  a  person  is  entitled  to  retain 
money  belonging  to  another  which  is  in  his 
possession  against  a  debt  due  by  that  other 
to  him,  that  simply  means  that  he  is  en- 
titled to  apply  the  money  in  payment  of 
the  debt  so  far  as  it  will  go.  'Therefore 
Hagart  tc  Company's  claim  is,  in  sub- 
stance, a  claim  for  the  deposited  money 
just  as  much  as  Mr  Reid's  claim  is. 

"That  being  the  position  of  matters,  I 
think  that  the  case  of  Comtnereiai  Bank  of 
Seotland  v.  MtUr  (26  R.  219)  is  an  authority 
for  holding  that  so  far  as  the  deposited 
money  is  concerned  the  action  is  com- 
petent. That  was  also  a  case  where  two 
parties  had  deposited  money  in  bank  hi 
their  joint  names,  and  where  one  of  them 
maintained  that  he  had  right  to  the  whole 
of  the  fund,  and  the  other  that  he  had 
right  to  half  of  it.  It  was  held  by  the  First 
Division  that  the  action  was  competent. 
Lord  Adam  said — '  There  are  two  com- 
peting claimants  to  funds  in  the  hands  of  a 
third  party,  and  that,  I  think,  is  enough 
to  make  the  action  competent.'  In  like 
manner  Lord  Kinnear  said — 'The  substance 
of  the  matter  is  that  there  is.  a  dispute  as 
to  the  right  of  these  two  persons  to  the 
whole  or  part  of  this  sum,  and  therefore 
there  is,  in  my  opinion,  a  sufQcient  com- 
petition to  support  the  action  of  multiple- 
poinding.' 

"  In  so  far  as  the  fund  in  medio  consists 
of  the  unsold  portion  of  timber,  I  have 
more  difficulty,  but  I  think  that  it  is  sub- 
stantially in  the  same  position  as  the  con- 
signed money.  It  is  admitted  that  the 
timber  is  stored  in  Connal  &  'Company's 
yard,  but  Hagart  &  Company  say  that  it 
was  stored  in  their  name  and  was  under 
their  control,  and  that  they  are  entitled 
and  are  in  a  position  to  retain  it  as  against 
Reid,  first  in  respect  of  an  agreement  be- 
tween them  and  the  bankrupts  that  they 
should  hold  the  timber  in  security  of  ad- 
vances made  to  the  latter,  and,  second,  in 
respect  of  a  lien  which  they  allege  over  the 
timber  in  respect  of  their  lees  and  charges. 
I  think  that  that  is  a  case  of  competing 
claims  to  the  timber  in  Connal  &  Com- 
pany's yard,  and  that  it  therefore  falls 
within  the  rule  laid  down  in  Commercial 
Bank  v.  Muir.  It  is  true  that  the  question 
might  have  been  determined  in  an  action 
of  declarator  by  Reid  against  Hagart  & 
Company,  but  the  same  arg^ument  was 
rejected  m  the  Commercial  Bank  case. 
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"Ha^pu-t  &  Company,  however,  further 
maintain  that  the  action  is  entirely  ex- 
cluded by  the  agreement  to  which  I  have 
already  referred,  which  was  entered  into 
during  the  course  of  the  previous  action  at 
the  instance  of  Reid  v.  Haeart  &  Company. 
The  latter  maintain  that  that  was  an  agree- 
ment to  the  effect  that  the  timber  should 
in  all  questions  between  them  and  Reid  be 
regarded  and  dealt  with  as  being  in  their 
actual  custody  and  possession,  and  that  the 
proceeds  of  timber  sold  should  be  in  the 
same  position.  They  accordingly  ar^ue 
that  the  present  action,  in  which  Reid's 
claim  is  based  on  the  assumption  that  the 
timber  was  never  in  the  custody  and  pos- 
session of  Hagart  &  Company,  is  barred  by 
the  agreement.  Now  the  agreement  was 
embodied  in  several  letters,  a  portion  of 
one  of  which  only  is  quoted  by  the  defen- 
ders in  their  answers.  I  have  already  said 
that  the  occasion  of  the  agreement  was 
that  Reid  had  brought  an  action  against 
Hagart  &  Company  for  delivery  of  the  tim- 
ber upon  the  footing  that  it  was  in  the  cus- 
tody and  possession  of  the  latter,  and  the 
object  of  tne  agreement  was  to  allow  of  the 
timber  being  realised  to  the  best  advan- 
tage without  thereby  prejudicing  the  posi- 
tion and  right  of  Hagart  &  Company.  I 
am  of  opinion  that  the  letters,  when  read 
in  the  light  of  the  circumstances  in  which 
they  were  written,  constitute  an  agree- 
ment that  the  price  of  timber  which  might 
be  sold  should  come  in  place  of  the  timber, 
and  that  Hagart  &  Company  should  have 
the  same  rights  in  all  respects  to  the  price 
as  they  would  have  had  to  the  timber  if  it 
had  not  been  sold.  But  I  cannot  read  the 
letters  as  being  a  contractual  admission  by 
Reid  that  the  timber  was  in  fact,  or  was  in 
all  questions  between  him  and  Hagart  & 
Company,  to  be  treated  as  being  in  the  cus- 
tody and  possession  of  the  latter. 

"I  am  therefore  of  opinion  that  the  pre- 
sent action  is  not  barred  by  the  agree- 
ment." 

The  defenders  Hagart  &  Company  re- 
claimed and  argued — A  multiplepoinding 
was  not  a  competent  form  of  process, 
there  being  here  no  fund  in  the  hands 
of  a  third  party  as  to  which  two  other 
parties  were  in  dispute.  The  timber 
was  to  all  purposes  in  their  own  cus- 
tody. That  was  distinctly  recognised  in 
the  agreement  (Sect.  2),  and,  apart  from  the 
agreement,  Connal  &  Company's  letter  of 
7th  October  1008  showed  that  Connal  & 
Company  held  the  timber  solely  for  them, 
and  were  under  no  obligation  to  anyone 
else.  There  was  therefore  no  stakeholder, 
and  the  essential  object  of  a  multiplepoind- 
ing was  the  exoneration  of  a  stakeholder. 
The  money — vide  the  agreement — was  in 
exactly  the  same  position  as  the  timber. 
Reid  should  therefore  have  raised  a  direct 
action  against  them.  Commercial  Bank  of 
Scotland  v.  Muir,  December  1,  1807,  25  R. 
210,  35  S.L.R.  174,  founded  on  by  the 
respondent,  was  not  to  be  extendefl,  and 
Connal  v.  Ferguson,  Febi-uary  10,  1857, 
19  D.  482,  dealt  only  with  trust  funds,  and 
there  was  no  argument  as  to  competency. 
The  present  case  was  analogous  rather  to 


Ruasel  v.  Johnston,  June  1, 1850,  21  D.  886; 
Clark  V.  Campbell,  December  12,  lb73,  1  R. 
281,  11  S.L.R.  138;  Royal  Bank  of  Scotland 
V.  Ellis,  10  S.L.T.  167.  The  practical  objec- 
tion to  a  multiplepoinding  was  that  they 
would,  even  if  successful,  be  subjected  to 
the  real  and  nominal  raiser's  expenses — 
Hepburn's  Trustee  v.  Bear,  July  17,  1894, 
21  R  1024. 

Argued  for  the  respondent  Reid — The 
action  was  competent,  there  being  no  com- 
peting claims  to  timber  and  money  in 
hands  of  third  parties — Connell  v.  Fergu- 
son ;  Commercial  Bank  of  Scotland  v. 
Muir  (cit.  sup.).  The  timber  was  de 
facto  in  the  hands  of  a  third  party, 
Connal  &  Company,  and  the  agreement, 
justly  construed,  meant  only  that  the 
proceeds  of  such  portions  as  might  be 
sold  were  to  be  in  the  same  position  as 
the  timber  had  been.  It  was  not  an  agree- 
ment that  the  timber  was  in  H^igart  & 
Company's  possession.  If,  however,  it 
turned  out  on  the  litigation  upon  its  merits 
that  he  was  wrong,  he  was  willing  to  pay 
the  nominal  raiser's  expenses,  and  to  forego 
his  claim  to  his  expenses  as  real  raiser  out 
of  the  fund. 

Lord  Justick-Clekk— There  is  no  doubt 
that  the  question  of  the  competency  of  a 
multiplepoinding  has  bad  a  history.  It  is, 
of  course,  a  question  of  practice,  and  of 
practice  only.  There  is  no  possible  interest 
m  it  except  as  a  question  of  practice,  and 
it  is  really  for  the  Court  to  decide  what 
the  practice  is.  It  is  plain  that,  if  it  has 
been  the  practice  of  the  Court  to  hold  that 
where  such  a  state  of  matters  exists  as  ^e 
have  here  a  multiplepoinding  is  competent, 
then  I  think  it  would  be  improper  to  go 
back  upon  that  to  something  which  has 
been  abandoned.  The  anestion  could  not 
have  been  more  clearly  decided  than  in  the 
case  of  Muir,  upon  which  the  Lord  Ordinary 
relies.  If  it  was  the  case  that  before  that 
particular  litigation  took  place  it  was  held 
that  where  there  were  two  competinsr 
claimants  to  a  fund  in  the  hands  of  a  third 
party  that  was  not  sufficient  to  make  an 
action  of  multiplepoinding  competent,  it 
was  distinctly  decided  there  by  the  First 
Division  that  it  was  so.  The  words  are 
very  distinct  that  where  there  are  t'wo 
competing  claimants  to  funds  in  the  hands 
of  a  third  party,  that  is  enough  to  make 
the  action  competent.  Therefore  I  have 
no  hesitation  or  doubt  in  holding  that  this 
action  is  competent.  There  is  a  great  deal 
to  be  said  for  the  point  taken  by  Mr  Himter 
and  Mr  Chree  with  reference  to  the  pay- 
ment of  the  real  and  nominal  raisei's 
expenses  out  of  the  fund  in  medio.  That 
might  have  made  difficulties  in  this  case 
at  a  later  stage  if  we  reserved  the  question 
of  expenses.  But  that  difficulty  is  now  out 
of  the  way,  because  Mr  Cooper  has  very 
properly  said  that  if  it  turns  out  on  the 
litigation  upon  its  merits  that  his  clients 
were  wrong,  he  has  no  objection  to  his 
clients  being  refused  the  expenses  incurred, 
by  him  as  real  raiser  out  of  the  fund  in 
medio,  and  found  liable  in  any  expenses 
found  due  to  the  nominal  raisers.     That 
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being  so.  I  think  we  should  adhere  to  the 
Low  Ordinary's  interlocutor,  reserving  the 
qnestion  of  expenses,  and  I  should  suggest 
tnat  power  be  given  to  the  Loi'd  Ordinary 
to  dispose  of  the  expenses  of  this  reclaim- 
ing note,  and  of  the  expense  of  raising  the 
action  of  multiplepoinding,  so  that  there  will 
be  DO  need  for  the  case  to  come  back  here 
nnless  something  is  done  of  which  any  of 
the  parties  may  have  reason  to  complain. 

Lord  Kyllachy— I  am  entirely  of  the 
same  opinion.  I  agree  with  the  Lord  Ordi- 
nary's construction  of  the  correspondence, 
and  ihink  with  him  that  it  forms  no  bar  to 
this  action.  I  agree  with  him  also  that  the 
case  of  tluir  decides  practicallv  the  ques- 
tion of  the  competency  of  a  multiplepoind- 
ing in  the  circumstances  which  exist  here. 

I/)RD  Stobmonth  Dabling — I  concur. 

Lord  Low— I  am  of  the  same  opinion. 
M  it  had  not  been  for  the  case  of  Muir  I 
should  have  had  g^reat  difficulty  in  holding 
that  this  multiplepoinding  was  competent. 
I  remain,  however,  of  the  opinion  which  I 
expressed  in  the  Outer  House  that  there  is 
no  substantial  difference  between  the  cir- 
cnmstaDces  of  this  case  and  that  of  Muir, 
and  I  think  that  it  is  desirable  that  when  a 
role  of  practice  has  once  been  laid  down  it 
•hottld  be  followed. 

The  Conrt  pronounced  this  interlocutor — 
"Refuse  the  reclaiming  note,  adhere 
to  the  said  interlocutor  reclaimed 
against  and  remit  the  case  back  to  Lord 
Salvesen  to  proceed  therein :  Reserve 
the  question  of  the  expenses  of  the  Re- 
claiming note,  appoint  them  to  be  ex- 
penses m  the  cause,  and  authorise  the 
Lord  Ordinary  to  deal  with  them  at  the 
conclusion  of  the  cause." 

Counsel  for  Defenders  and  Reclaimers, 
Hagart  &  Company— Hunter,  K.C.— Chree. 
Agents  —  Morton,  Smart,  Macdonald,  & 
Prosser.  W.S. 

Counsel  for  Defender,  Reid,  Real  Raiser 
•nd  Respondent  —  Cooper,  K.C.  —  Mac- 
Robert  Agents  —  Drummond  tc  Reid, 
W.8. 

Agents  for  Pursuers  and  Nominal  Raisers 
-Webster,  WUl,  &  Company,  S.8.C. 


Saturday,  December  16. 

SECOND    DIVISION. 

fSheri£F  Court  at  Aberdeen. 

PARK  V.  MAVER. 

Haeter  and   Servant  —  Workmen's    Com- 

Penaation  Act  1897  (60  and  61  Vict.  c.  37), 

*ec.  2,  mib-eec.  1 — Claim  for  CompeTiaation 

—"Claim"  means  a  Demand  for  Definite 

ond  Specified  Sum. 

.By  section  2,  sub-section  1,   of   the 

Workmen's  Compensation  Act  1897  it 

IS  provided   that  proceedings  for  the 

recovery  under  the  Act  of  compensa- 


tion for  an  injury  shall  not  be  main- 
tainable unless  notice  of  the  accident 
has  been  given  as  soon  as  practicable, 
and  "unless  the  claim  for  compensation 
with  respect  to  such  accident  has  been 
made  within  six  months  from  the 
occuiTence  of  the  accident." 

A  workman  was  injured  on  16th 
August  1904.  On  20th  September  1904 
his  law-agent  wrote  to  the  employers 
as  follows — "I  am  instructed"  on  be- 
half of  the  workman  "to  gfive  formal 
notice  of  the  claim  arising  in  respect  of 
injuries  received  by  him  whilst  in  your 
employment  on  16th  August  1904.  .  .  . 
I  understand  you  are  alre^y  ac(^uainted 
with  the  circumstances,  but  it  is  neces- 
sary to  give  you  notice  in  order  to 
found  proceedings  should  these  be 
necessary  for  obtaining  compensation." 
On  14th  August  19%  the  workman 
brought  an  arbitration  in  the  Sheriff 
Court. 

Held  (following  Bennett  v.  Wordie  & 
Co.,  May  16, 1899,  1  F.  855,  36  S.L.R.  643) 
that  the  letter  was  not  a  "  claim  for 
compensation  "  in  the  sense  of  the  Act, 
inasmuch  as  it  did  not  contain  a  demand 
for  a  definite  and  specified  sum,  and 
that  consequently  the  arbitration  pro- 
ceeding of  4th  August  1905  were  not 
maintainable. 

Powell  V.  Main  Colliery  Co.,  Limited, 
[1900J  A.C.  366,  commental  on. 
The  Workmen's  Compensation  Act  1887  (60 
and  61  Vict.  c.  37),  sec.  2(1),  enacts— "Pro- 
ceedings for  the  recovery  under  this  Act  of 
compensation  for  an  injury  shall  not-  be 
maintainable  unless  notice  of  the  accident 
has  been  given  as  soon  as  practicable  after 
the  happening  thereof,  and  before  the 
workman  has  voluntarily  left  the  employ- 
ment in  which  he  was  injured,  and  unless 
the  claim  for  compensation  with  respect 
to  such  accident  has  been  made  within  six 
months  from  the  occurrence  of  the  accident 
causing  the  injury,  or,  in  case  of  death, 
within  six  months  from  the  time  of  death : 
provided  always  that  the  want  of  or  any 
defect  or  inaccuracy  in  such  notice  shall 
not  be  a  bar  to  the  maintenance  of  such 
proceedings,  if  it  is  found  in  the  proceedings 
for  settling  the  claim  that  the  employer  is 
not  prejudiced  in  his  defence  by  the  want, 
defect,  or  inaccuracy,  or  that  such  want, 
defect,  or  inaccuracy  was  occasioned  by 
mistake  or  other  reasonable  cause." 

The  following  case  in  an  appeal  under 
the  Workmen's  Compensation  Act  1897 
was  stated  by  one  of  the  Sheriff-Substi- 
tutes of  Aberdeen,  Kincardine,  and  Banff 
(Robertson)  —  "This  is  an  arbitration  in 
which  the  respondent  claims  compensa- 
tion from  the  appellant  to  the  amount  of 
17s.  weekly  as  from  30th  August  1904,  but 
under  deduction  of  £SS,  lis.  lid.  paid  to 
account,  with  expenses. 

"The  grounds  of  the  claim  are  that  the 
respondent  was  employed  by  the  appellant 
on  16th  August  19W:  at  the  erection  of  a 
house.  The  building  was  then  over  30  feet 
in  height,  and  scaffolding  was  being  used 
for  its  construction.  The  respondent,  while 
enga{^  at  said  building  on  said  date,  sua- 
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tained  injuries,  and  was  unable  to  earn  any 
wages  until  5th  July  last,  when  he  resumed 
work  with  the  appellant  till  26th  July  last, 
but  has  been  unable  to  work  since  said  last- 
mentioned  date. 

"On  20th  September  1904  the  respondent's 
law-agent  wrote  the  following  letter,  which 
was  admittedly  received  by  the  appellant — 
"181  Union  Street,  Aberdeen, 
Mr  James  Park,  20t/i  Septr.,  1904. 

Joiner, 
13  Balmoral  TeiTace,  Aberdeen. 

Dear  Sir,— I  am  instructed  on  behalf  of 
MrGeorge  Maver,  joiner,  ISSHolborn  Street, 
Aberdeen,  to  give  formal  notice  of  the  claim 
arising  in  respect  of  injuries  received  by 
him  whilst  in  your  employment  on  16tn 
August  1004  at  new  house  in  course  of  con- 
struction at  Roslin  Terrace,  Aberdeen, 
caused  by  a  mortar-tub  falling  on  him  off  a 
crane,  with  the  result  that  nis  head  was 
severely  cut  and  bis  back  and  one  of  his 
anus  injured,  besides  being  stunned  and 
suffering  a  serious  nervous  shock.  I  under- 
stand you  are  already  acquainted  with  the 
circumstances,  but  it  is  necessary  to  give 
you  notice  in  order  to  found  proceedings 
should  these  be  necessary  for  obtaining 
compensation. — Yours  faithfully, 

T.  B.  G1LX.IB8." 

"  The  respondent  raised  the  present  pro- 
ceeding's in  the  Sheriff  Court  at  Aberdeen 
on  4th  Aug^ist  lOOS. 

"The  appellant's  pleas-in-law  were,  inter 
aiin  :--!.  '  Tlie  application  is  irrelevant.' 

"2.  'The  appucation  is  excluded,  and  is 
incompetent,  in  respect  that  the  claim  now 
uiHintained  with  respect  to  said  accident 
was  not  nmdo  within  six  months  from  the 
ootnuTonce  of  the  accident  as  required  by 
Hi>ction2of  the  Workmen's  Compensation 
Act  18tt7.' 

"  TIm>  Sheriff-Substitute  (Saxdkman),  act- 
ing at  Alit»rdoi>n  on  21st  August  1905.  heard 
iMii'tioM,  and  held  that  the  letter  above 
(•oiil«<«l  wim  n  claim  for  compensation  in  the 
M«>nM<  of  llu'  Workmen's  Compensation  Act 
IHU7.  wot  Ion  2,  and  thei-efoi-e  repelled  the 
pl«<iM»-ln-law  above  quoted,  and  qvoad  ultra 
iiliowi>ii  pi-oof,  which  was  led  before  me  on 
IIU  h  <  )«•(  olH>r  1905.  On  the  evidence  adduced 
III  Nidd  prcMif  I  held  that  the  respondent  was 
i<nlilli><i  t«»  compensation  at  the  rate  of 
12W.  M.  p«>r  week,  and  I  accordingly  awarded 
liini  thU  amount.       ,       ^      ^^ 

"  't'liK  (luestion  in  law  for  the  opinion  of 
lh«  Court  is— "Whether  the  letter  of  20th 
Hi'ptcinlHM-  1004  above  copied  was  a  claim 
for  compensation  in  the  sense  of  section  2 
<if  t  ln<  Workmen's  Compensation  Act  1897  ?" 

A  rKiH'd  for  the  appellant— The  letter  was 
not  a  "I'laim"  witnin  the  meaning  of  the 
Act,  iiiiismuch  as  it  did  not  contain  a 
(Icnwmil  for  a  definite  sum  of  money.  It 
wiiH  orilv  a  "  notice  "—J5ewMe/<  v.  Wordie  & 
Covtpoiiy,  May  16.  1809,  1  ¥.  855,  36  S.L.B. 
M\S ;  I'iitoell  V.  Main  Colliery  Company, 
LiniHed.  [1900]  A.C.  366. 

Argufd  for  respondent— The  letter  was  a 
ifood  "claim,"  and  not  merely  a  "notice." 
The  only  object  of  section  2  was  to  impose 
a  time  limit  within  which  proceedings  mxist 
■     taken,  and  accordingly  it  merely  enacted 

■^a  "claim  for  compensation"  must  be 


made  within  a  certain  time ;  it  did  not 
enact  that  the  amount  claimed  must  be 
stated — presumably,  however,  it  would  be 
the  maximum  provided  by  the  Act— that 
being  a  matter  of  no  moment  so  far  as  con- 
cerned the  immediate  purpose  of  the  sec- 
tion. An^  introduction  of  additional  tech- 
nical requirements  was  utterly  opposed  to 
the  spirit  of  the  statute — see  the  Lord 
Chancellor's  opinion  in  PmceU.  That  case 
was  an  authority  for  the  proposition  that 
an]^thing  which  could  fairly  be  called  a 
claim  was  sufficient.  The  letter  here  was 
in  a  better  position  than  the  letter  in 
Bennett,  but,  m  any  case,  Bennett  was  in- 
consistent with  Powell,  and  in  the  more 
recent  case  of  Fraser  v.  Great  Sorth  of 
Scotland  Railway  Company,  June  11, 1901, 
3  F.  908,  38  S.L.R.  653,  although  the  question 
of  the  necessity  of  the  claim  being  for  a 
definite  amount  was  left  an  open  one,  there 
were  distinct  indications  of  opinion  in 
favour  of  the  view  now  contended  for  by 
the  respondent.  A  technical  illiberal  inter- 
pretation of  the  Workmen's  Compensation 
Act  1^  as  always  to  be  avoided. 

Lord  Justice-Clerk — If  this  quesUon 
had  come  before  us  for  the  first  time  I 
should   have   said   that   the    case  for  the 
respondent  was  not  maintainable.    But  it 
is  unnecessary  to  go  into  the  reasons  for  so 
holding,  because  the  question  has  already 
been  dealt  with  by  this  Court.     In  the  case 
of  Bennett  v.    Wordie  (1   P.  855)  it  was 
expressly  decided  that  the  statement  of 
claim  must  not  be  a  mere  intiniation  of  a 
claim,  and  that  the  amount  of  the  claim 
must  be  stated.    The  only  remaining  ques- 
tion  is,  whether  that  decision   has  been 
set  aside   by   higher   authority.      If   the 
House  of  Lords  nad  decided  otherwise  I 
should   of   course  follow  what   they  bad 
laid  down.     But  when  the  case  of  PoweU 
V.    Main    Colliery    Company    (L.B.    [1900] 
A.C.  366)  is  examined  it  wifl  be  seen  that 
it   contains   a   distinct  statement  to  the 
effect  that  the  decision  of  this  Court  in  the 
case  of  Bennett  was  not  wrong.    Two  ques- 
tions arose  there— Jfr«<,  whether  the  claim 
must  be  made  in  judicial  proceedings,  and 
second,  whether  there  must  be  a  claim  for 
a  definite  amount.    As  to  the  first  of  these 
the  House  of  Loi-ds  by  a  large  majority 
held   that   judicial   proceedings  were  not 
necessary,  nut  it  was  also  laid  down  that 
the  claim  must  be  for  a  definite  sum.    That 
being  so,  the  decision   to   that   effect  in 
Bennett  is  not  impugned.    In  PouxU's  case 
there  was  a  definite  statement  of  a  claim 
for  15s.,  and  the  other  party  was  certiorated 
what  he  was  asked  to  pay.    This  is  a  claim 
which  bears  to  be  for  some  compensation 
which  is  not  stated,  and  it  is  therefore  not 
a  good  claim.    I  am  unable  to  hold  a  claim 
in  genei'al  terms  without  specifying  any 
sum  to  be  a  sufficient  claim  for  compensa- 
tion.   On  the  whole  matter  I  am  of  opinion 
that  the  appellant's  contention  is  rignt,  and 
that  the  question  should  be  answered  in 
the  negative. 

Lord  Ktllacht — I  am  of  the  same 
opinion.  I  think,  with  your  Lordship,  that 
the  question  is  settled  by  authority.     In 
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the  case  of  Bennett  v.  Wordie,  1  F.  856,  two 
points  were  decided  in  this  Court — first, 
that  a  "claim"  in  the  sense  of  the  statute 
meant  a  demand  for  a  definite  and  specified 
sum  as  compensation  for  the  injuries 
received ;  second,  that  the  demand  must 
be  made  iudicially.  In  the  subsequent  case 
olPotcea  V.  Main  Colliery  Ccnnpany  [1900], 
A.C.  366,  the  House  of  Lords  approved  of 
t^e  decision  in  Bennett  on  the  ilrst  point, 
but,  by  a  majority,  disapproved  of  it  upon 
the  second  point.  In  these  circumstances 
It  appears  to  me  to  be  quite  impossible  to 
hold  that  the  letter  in  this  case— the  letter 
of  2t)th  September  1904 — was  a  "  claim  "  in 
the  sense  of  the  statute. 

Lord  Low— I  am  of  the  same  opinion. 
There  is  no  substantial  difference  between 
the  notice  given  in  the  case  of  Bennett  v. 
Wordie  &  Company,  1  F.  855,  and  the 
notice  given  here,  fn  neither  case  is  there 
8  specific  claim  for  compensation  but  only 
a  notice  that  a  claim  will  be  made.  That 
was  held  in  the  case  of  Bennett  not  to  con- 
stitnte  a  "  claim  for  compensation  "  within 
the  meaning  of  section  2  of  the  Act,  and 
that  interpretation  of  the  statute  was  sub- 
sequently expressly  approved  of  by  the 
Hoose  of  Lords  in  the  case  of  Powell  v. 
Jfain  Colliery  Company,  [1900]  A.C.  386. 
I  uu  therefore  of  opinion  that  the  question 
of  law  stated  in  the  case  falls  to  be  answered 
in  the  negative. 

Lord  Stobmonth  Daklino  was  absent. 

The  Court  answered  the  question  of  law 
in  the  negative,  recalled  the  award  of  the 
arbitrator,  and  remitted  to  him  to  dismiss 

the  claim. 

Counsel  for  the  Appellant  —  Orr,  K.C.— 
Spens.  Agents— Clark  &  Macdonald,  S.S.C. 

Counsel  for  the  Respondent  —  Hunter, 
K.C.— Macmillan.  Agent— Andrew  New- 
lands,  8.S.C. 


Saturday,  Deeemher  16. 

FIRST    DIVISION. 
(Before  the  Lord  President,  Lord  M'Laren, 
"»rd  Kinnear,  Lord  Kyllachy,  Lord  Stor- 
month  Darling,  and  Lorn  Low.) 

MARQUIS  OF  TWEEDDALE'S 
TRUSTEES  V.  MARQUIS  OP  TWEED- 
DALE  AND  OTHERS. 

iiwctsgion  —  Vesting  —  Liferent  or  Fee  — 
Oireeiion  to  Pay  subject  to  Subseqtient 
"wlaration  to  Bold  for  Legatee  in  Life- 
«w<  uTid  her  Children  in  Fee— Death  of 
Legatu  without  Issue. 

A  testator  by  his  trust-disposition 
And  settlement  directed  his  trustees 
"to  make  payment"  at  a  certain  term 
after  his  death  of  a  certain  sum  to  each 
of  his  daughters,  "  biit  .  .  .  subject 
always  to  tne  provisions,  declarations, 
powers,  directions,  and  others  herein- 
after written."  In  a  subsequent  pur- 
yoL.  zuu. 


Sose  of  the  settlement  he  provided  and 
eclared  that,  "notwithstanding  any- 
thing to  the  contrary  herein  Defore 
written,"  the  trustees  were  to  "  set 
aside  and  hold  and  retain  and  invest 
in  their  own  names,"  as  trustees,  the 
several  provisions  granted  to  each 
of  his  daughters  for  behoof  of  the 
daughters  "in  liferent  for  their  respec- 
tive liferent  uses  allenarly  .  .  .  and 
for  behoof  of  their  respective  children 
equall]^  among  them  in  fee."  The  jus 
maritt  and  right  of  administration  of 
the  daughters' Husbands  were  excluded, 
and  the  daughters'  liferents  were  de- 
clared to  be  alimentary  and  not  liable 
to  the  diligence  of  creditors.  'There  was 
no  destination-over  of  the  daughters' 
shares  in  the  event  of  their  dying  with- 
'  out  issue. 

Held  (1)  that  the  daughters  took  a  fee 
of  the  sums  directed  to  be  paid  to  them 
respectively,  which  was  reducible  to  a 
liferent  only  in  the  event  of  their  hav- 
ing issue,  and  (2)  that  on  the  death  of  a 
daughter  without  issue  her  share  fell  to 
be  disposed  of  as  part  of  her  moveable 
estate. 
The  late  Marquis  of  Tweeddale  died  on  10th 
October  1876,  leaving  a  trust-disposition  and 
settlement  dated  9th  April  1870,  which,  with 
various  codicils,  was  registered  in  the  Books 
of  Council  and  Session  on  18th  October  1876. 
The  tnistrdisposition  provided  as  follows — 
(Fifth  purpose)-"  I  direct  and  appoint  my 
trustees  to  make  payment  at  the  first  term 
of  Whitsunday  or  Martinmas  that  shall 
happen  six  months  after  my  decease,  to 
each  of  my  daughters  Elizabeth  Duchess 
of  Wellington,  Lady  Louisa  Jane  Wardlaw 
Ramsay,  Lady  Hannah  Charlotte  Watson 
Taylor,  Lady  Emily  Peel,  and  Lady  Jane 
Taylor,  of  the  sum  of  £8500;  to  my  daughter 
Lady  Julia  Hay  of  the  sum  of  £13,5(X);  to 
each  of  my  sons  Lord  William  Montagu 
Hay  and  lord  John  Hay  of  the  sum  of 
£505 ;  and  to  each  of  my  sons  Lord  Charles 
Edward  Hay  and  LorcL  Frederick  Hay  of 
the  sum  of  £13,005 ;  the  lawful  issue  of  any 
of  my  said  children  who  may  predecease 
me  leaving  issue  coming  in  place  of  their 
parents,  and  taking  equally  among  them 
the  said  sums  which  would  nave  been  pay- 
able to  their  deceased  parents  if  in  life, 
but  subject  always,  in  the  case  of  my  sons 
the  saia  Lord  Charles  Edward  Hay  and 
Lord  Frederick  Hay,  and  my  said  whole 
daughters,  to  the  provisions,  declarations, 
powers,  directions,  and  others  hereinafter 
written  applicable  to  them  respectively." 
(Seventh  purpose)— "I  direct  and  appoint 
my  trustees  (subject  always  as  regards  any 

grovisions  falling  to  my  sons  the  said  Lord 
!harles  Edward  Hay  and  Lord  Frederick 
Hay,  and  my  said  whole  daughters,  to  the 
provisions  declarations,  powers,  directions, 
and  others  hereinafter  written  applicable 
to  them  respectively)  to  pay,  convey,  and 
make  over,  as  soon  as  conveniently  may  be, 
after  implement  and  fulfilment  of  the  pre- 
ceding purposes  of  this  trust,  the  whole 
residue  and  remainder  of  my  said  means 
and  estate,  heritable  and  moveable,  real 
and  persona],  to  my  son  the  said  Viscount 


Digitized  by 


«^<b©§ie 


194 


The  Scottish  Law  Reporter.- 


Vnl    XT  TJl     rTweedd»Ie'«Ti».v.Tweed<lile, 
vol.  A  nil.    L  D«.  .6.1905. 


Walden,  in  the  event  of  his  surviving  nie, 
and  in  the  event  of  his  predeceasing  nie 
then  to  the  heir-malf  of  his  body  succeeding 
to  the  foresaid  entailed  estates ;  and  in  the 
event  of  the  said  Viscount  Walden  leaving 
no  such  heir-male  of  his  body,  or  if  such 
heir-male  of  his  body  shall  predecease  me, 
then  to  the  whole  of  my  other  children 
(other  than  and  except  the  heir  of  entail 
succeeding  to  said  entailed  estates)  alive  ar, 
the  time  of  my  death,  and  the  lawful  issue 
of  such  of  m^  children  (other  than  the  said 
heir  of  entail)  as  shall  have  predeceased 
me  leaving  lawful  issue,  equally  among 
them,  share  and  share  alike,  such  issue 
coming  in  place  of  their  parents  and  taking 
equally  aniong  them  the  shares  whicli 
would  have  fallen  to  their  deceased  parents 
if  in  life ;  providing  always,  and  declaring 
in  regard  to  the  several  provisions  herein 
conceived  in  favour  of  my  said  sons  Lord 
Charles  Edward  Hay  and  Lord  Frederick 
Hay,  as  it  is  hereby  expressly  provided  and 
declared,  that  notwitnstanding  anything 
to  the  contrary  hereinbefore  written  my 
trustees  shall  set  aside  and  hold  and  retain 
and  invest  in  their  own  names  as  trustees 
foresaid  the  several  provisions  hereby 
granted  to  each  of  my  said  sons  Lord 
CharlesEdward  Hayand  LordFrederickHay, 
and  shall  during  all  the  years  of  their  respec- 
tive lifetimes  after  my  decease  apply  the 
interest  or  other  annual  produce  thereof  as 
an  alimentary  fund  for  their  use  and  behoof 
respectively :  With  full  and  ample  power 
to  my  trustees  either  tu  pay  the  said  interest 
or  otner  annual  produce,  or  so  much  thereof 
as  my  trustees  shall  think  proper,  to  my 
said  sons  Lord  Charles  Edward  Hay  and 
Lord  Frederick  Hay  respectively,  or  to 
apply  the  same,  or  so  much  thereof  as  my 
trustees  shall  think  proper,  for  their  use 
and  behoof  and  for  their  proper  support  and 
maintenance,  the  remainder  being  accumu- 
lated for  their  use  and  behoof  respectively 
and  added  to  the  capital  of  their  said  provi- 
sions, and  also  if  my  trustees  shall  deem  it 
expedient  and  proper  to  give  or  make  over 
to  either  of  my  said  sons  Lord  Charles 
Edward  Hay  or  Lord  Frederick  Hay  tiie 
whole  or  any  part  of  their  said  res^ctive 
provisions,  including  any  accumulations  of 
interest  or  annual  produce  added  thereto  : 
With  full  power  also,  if  mv  trustees  shall 
think  it  necessary  or  expedient,  to  invest 
the  capital  of  the  said  provisions,  or  either 
of  my  said  sons  Lord  Charles  Edward  Hay 
or  Lord  Frederick  Hay,  including  any 
accumulations  of  interest  or  annual  produce 
added  thereto,  in  the  purchase  of  an  alimen- 
tary annuity  for  either  of  them,  or  other- 
wise to  encroach  upon  the  capital  of  such 
pi-ovisions  and  accumulations  for  their 
proper  support  and  maintenance  :  Declar- 
ing always  that  neither  of  my  said  sons 
Lord  Charles  Edward  Hay  and  Lord  Frede- 
rick Hay  shall  be  entitled  to  control  my 
trustees  in  any  way  whatsoever  in  the 
exercise  of  the  powers  hereby  given  to  them 
in  relation  to  the  foresiiiti  provisions,  it 
being  my  desire  that  the  matter  shall  l)e 
left  entirely  to  the  disci-etion  of  my  trus- 
tees, and  that  they  shall  not  be  responsible 
to  any  one  for  the  exercise  or  non-exercise 


of  the  said  powers  or  any  of  them  ;   and 
declaring  further  that  the  said  several  pro- 
visions   nereby    granted  to  my  said  sons 
Lord  Charles  Edward  Hay  and  Lord  Frede- 
rick Hay  respectively,  and  the  interest  and 
produce  thereof,  are  and  shall  be  strictly 
alimentary,  and  shall  not  be  assignable  or 
capable  of  anticipation  by  them  or  attach- 
able  by  the  diligence  of  their  creditors ;  and 
upon  the  respective  periods  of  decease  of 
luy  said  sons  Lord  Charles  Eldward  Hay 
and  Lord  Frederick  Hay,  without  leaving 
lawful  issue,  I  direct  and  appoint  my  trus- 
tees to  pay  and  make  over  the  capital  of  tht- 
said  several  provisions  hereby  granted  to 
each  of  my  said  sons  Lord  Charles  Edward 
Hay  and  Lord  Frederick  Hay  respectively, 
and   any   accumulations   of    interest  aud 
annual  produce  added  thereto,  or  such  pai't 
thereof  as  shall  not  have  been  disposed  of 
by  my  trustees  under  the  foresaid  powers, 
to  my  son  the  said  Viscount  Walden,  in 
the  event  of  his  surviving  my  said  sons 
Lord  Charles  Edward  Hay  and  Loi-d  Frede- 
rick Hay  respectively,  and  in  the  event  of 
his  predeceasing  them  respectively,  then  to 
the  neir- male  of  his  body  succeeding  to  the 
foresaid  entailed  estates,  and  in  the  event 
of  the  said  Viscount  Walden  leaving  no 
such  heir-male  of  his  body,  or  if  such  heir- 
male  of  his  body  shall  have  predeceased  my 
said  sons  Lord"  Charles  Edward   Hay  and 
Lord  Frederick  Hay  respectively,  then  to 
their  whole  surviving  brothers  and  sisters 
(including  the  survivor  of  the  said  Lord 
Charles  Edward  Hay  and  Lord  Frederick 
Hay,  but  excepting  the  heir  of  entail  suc- 
ceeding to  said  entailed   estates)  and  the 
lawful  issue  of  such  of  their  brothel's  and 
sisters  (including  and  excepting  as  afore- 
said) as  shall  have  predeceased  them  leaving 
lawful  issue,  equally  among  them  share  and 
share  alike,  such  issue  coming  in  place  of 
their  parents   and    taking  equally  among 
them  the  shares  which  would  have' fallen  to 
their  deceased  parents  if  in  life :  Declaring 
that  the  shares  or  share  so  succeeded  to  by 
the    survivors    of    the    said    Lord   Charles 
Edward  Hay  and  Loi-d  Fi-ederick  Hay  and 
of  my  said  daughters  shall  Ix,-  taken  subject 
to    the    same     provisions,     declarations, 
powers,    directions,    and    others    as    are 
herein  before  and  after  written  in  regard 
to  their  foresaid  provisions  so  far  as  applic- 
able to  them  respectively :  And  providing 
and    declaring    further    m    regara    to  the 
several    provisions    herein    conceived    in 
favour  of  my  said  whole  daughters,  as  it  is 
hereby   specially   provided   and  declared, 
that  .  notwithstanaing    anything    to    the 
contrary  hereinbefore  written,  my  trustees 
shall  set  aside  and  hold  and   retain  and 
invest  in  their  own  names,  as  trustees  foi-e- 
said,  the  several  provisions  hereby  granted 
to  each  of  my  said  daughters  for  Deooof  of 
my  said  daughters   in   liferent   for  their 
respective  liferent  uses  allenarly  during  all 
the  days  of  their  respective  lifetimes  after 
my  decease,  and  exclusive  of  the  ;iM  ma-riti 
and  right  of  administration  of  their  hiis- 
Imnds  or  of  any  husbands  they  or  any  of 
them  may  marry,  and  for  behoof  of  tneir 
i-espective  children  equally  amon^  them  in 
fee,  and  that  the  liferent-s  of  the  said  several 
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provisions  shall  be  purely  alimentary  and 
shall  not  be  assignable  or  capable  of  antici- 
pation by  my  said  daughters  respectively, 
nor  liable  to  the  diligence  of  their  creditors, 
and  not  affectable  by  the  debts  or  deeds  of 
their  husbands,  or  or  any  husbands  they  or 
any  of  them  may  marry,  or  attachable  by 
the  diligence  of  such  husbands'  creditors, 
the  }'u«  mariti  and  right  of  administration 
of  all  such  husbands  being  hereby  expressly 
excluded  and  debarred  .  .  .  and  the  said 
legacies,  shares,  and  provisions  hereby 
granted  and  bequeathed  to  ray  children 
respectively,  and  the  other  sums  and  provi- 
sions above  mentioned,  are  and  shall  be 
accepted  by  them  and  each  of  them,  and 
are  hereby  declared,  to  be  in  full  satisfaction 
to  them  and  each  of  them  of  all  legitim, 
execntry,  and  everything  else  which  they 
or  any  of  them  can  ask  or  claim  by  or 
through  my  decease.  .  .  .  and  with  refer- 
ence to  the  beforewritten  distribution  of 
my  means  and  estate,  it  has  always  been 
my  anxious  desire  to  make  as  ample  provi- 
sion for  my  children  (other  than  my  said 
heir  of  entail  who  will  succeed  to  my  said 
entailed  estates  and  is  therefore  well  pro- 
vided for)  as  my  circumstances  will  permit, 
and  also  to  do  justice  to  all  my  younger 
children  by  placing  each  of  them  on  a 
footing  as  nearly  equal  as  circumstances 
render  prudent,  and  where  I  have  attached 
conditions  or  restrictions  to  the  provisions 
left  to  any  of  them,  I  desire  it  to  be  under- 
stood that  as  my  children  are  all  equally 
dear  to  me  I  have  conceived  and  executed 
this  deed  solely  from  an  anxious  regard  for 
the  welfare  of  each  and  all  of  them.  .  .  ." 

Viscount  Walden  survived  the  testator, 
and  died  on  SSth  December  1878  without 
issue.  The  present  Marquis  of  Tweeddale 
was  his  residuary  legatee. 

One  of  the  daughters  of  the  testator  was 
the  late  Dowager-Duchess  of  Wellington. 
She  died  on  13th  August  1901,  and  at  the 
date  of  her  death  she  was  a  widow  and  had 
no  issue.  Until  the  date  of  her  death  she 
enjoyed  the  liferent  of  £8115,  being  the 
£S00  provided  to  her  by  the  trust -dis- 
position and  settlement,  after  deduction  of 
the  legacy-duty  of  £85  paid  thereon. 

In  these  circumstances,  questions  having 
arisen  as  to  the  nature  of  the  Dowager- 
Duchess  of  Wellington's  interest  in  the 
said  sum  of  £8115  provided  to  her  by 
said  trust -disposition  and  settlement,  the 
present  special  case  was  presented. 

The  parties  to  the  special  case  were  (1) 
General  Sir  Richard  Chambre  Haj^es 
Taylor  and  othei's,  the  trustees  acting 
nnaer  the  testator's  trust-disposition,  first 
parties;  (2)  the  present  Marquis  of  Tweed- 
dale,  the  residuary  legatee  of  Viscount 
Walden,  second  p.arty ;  (8)  the  Duke  of 
Wellington  and  another,  the  testamentory 
executors  of  the  late  Dowager- Duchess  of 
Wellington. 

The  second  party  maintained  that  the 
said  Dowager-Duchess  of  Wellington  had  a 
mere  liferent  of  said  sum,  and  that  on 
her  death  it  fell  to  be  disposed  of  as  residue 
apd  to  be  paid  to  the  second  party  as  in 
right  of  the  said  Viscount  Walden,  the 
residuary  legatee. 


The  third  parties  maintained  that  the 
bequest  of  the  said  sum  to  the  Dowager- 
Duchess  of  Wellington  was  a  gift  of  the 
fee,  and  that  the  subsequent  clause  pro- 
viding for  the  restriction  of  her  enjoyment 
of  the  same  to  a  liferent  was  intended  to 


apply  only  in  the  event  of  her  leaving 
children  to  the  effect  of  giving  the  fee  to 
such    children.       They    accordingly    con- 


tended that  the  said  sum  vested  in  her  and 
fell  to  be  disposed  of  as  part  of  her  move- 
able estate  and  to  be  paid  to  them  as  her 
trustees. 

The  questions  for  the  opinion  and  judg- 
ment of  the  Court  were— "(1)  Was  the 
riKht  of  the  said  Dowager  -  Duchess  of 
Wellington  in  said  sum  of  £8115  limited  to 
a  liferent  thereof,  and  did  said  sum  on  her 
death  fall  into  residue  of  the  testator  her 
father,  and  become  payable  to  the  second 
party,  or  those  in  his  right?  or,  (2)  Did  the 
said  sum  of  £8415  on  the  death  of  the  said 
Dowager-Duchess  of  Wellington  fall  to  be 
disposed  of  as  part  of  her  moveable  estate, 
ana  to  be  paid  to  her  assignees  inter  vivos 
or  morlia  cauBa,  or,  failing  her  disposal 
thereof,  to  her  heirs  in  mobuiinis  ?  " 

Argued  for  the  second  party— There  was 
no  absolute  disposition  to  the  daughters  of 
the  fee  of  the  sums  which  the  testator  had 
directed  his  trustees  to  pay  them.  In  this  re- 
spect the  case  was  different  from  Lindsay'ii 
Trustees  v.  Lindsay,  December  14, 1880, 8  K. 
281,  18  8.L.B.  198;  Dalglish's  Trustees  v. 
Bannerman'a  Executors,  March  6,  1889,  16 
R.  ?ma,  26  S.L.R.  424;  Logan's  Trustees  v. 
Ellis,  February  7,  1890,  17  R.  425,  27  S.L.R. 
322.  It  had  been  held  that  a  direction  to 
"hold  and  invest"  did  not  infer  a  gift  of 
fee — Muir's  Trustees  v.  Muir's  Trustees, 
March  19, 1 895,  22  R.  553,  82  S.L.  R.  370.  The 
construction  here  contended  for  had  been 
adopted  in  a  case  where  the  testamentary 
provisions  were  very  similar  —  Vming  s 
Trustees  v.  Young,  March  5,  1901,  3  F.  616, 
38  S.L.R.  434.  The  directions  in  the  seventh 
purpose  were  exegetical  of  what  the  testa- 
tor meant  by  the  direction  to  pay  in  the 
fifth  purpose.  So  read  there  was  no  repug- 
nancy between  the  direction  to  pay  in  the 
fifth  purpose  and  the  directions  in  the 
seventh  purpose.  Fulton  v.  Fulton's  Trus- 
tees, February  6,  1880,  7  R.  566,  17  S.L.R. 
377,  was  a  direct  authority  in  favour  of  this 
contention.  Gibson's  Trustees  v.  Ross,  Julv 
12,  1877,  4  R.  1038,  14  S.L.R.  ew,  was  also 
referreti  to. 

Argued  for  the  third  parties— The  direc- 
tion to  tiie  trustees  to  pay  at  a  term  after 
the  testator's  death  a  specified  sura  to  each 
of  his  daughtei-s  amounted  to  the  gift  of  a 
fee.  There  were  several  cases  in  which, 
where  a  daughter  died  without  issue,  she 
was  held  to  have  taken  a  fee  in  a  share  of 
the  estate,  her  enjoyment  of  which  during 
her  life  was  limited  to  a  liferent— Lindsay's 
Trustees  v.  Lindsay ;  Dalglish's  Trustees  v. 
Bannerman's  Executor;  Logan's  Trustees 
v.  EUis  (cit.  sup.);  Dunlop'a  Trustees  v. 
Sprot's  Executor,  March  9,  1809.  1  F.  722, 
36  S.L.R.  531.  The  sole  object  of  the 
testator  in  restricting  the  daughter's  en- 
joyment of  her  share  during  her  life  to  a 
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liferent  was  to  protect  and  secure  the  suc- 
cession of  her  children  if  she  had  children. 
Accordingly  it  was  just  the  ordinary  case 
of  a  fee  Burdened  with  a  gift-over  to  chil- 
dren if  there  should  be  any  —  Mackaifa 
Trustees  v.  Mackay's  Trusties,  June  8, 1887, 
24  R.  904,  34  8.L.R.  683 ;  Steioares  Trustees 
V.  StetoaH,  January  22,  1806,  23  R.  416,  33 
8.L.R.  297.  This  construction  was  the  only 
one  under  which  the  original  gift  and  the 
subsequent  liferent  clauses  could  both  re- 
ceive effect.  The  absence  of  a  destination- 
over  strongly  supported  this  construction, 
and  the  other  clauses  of  the  deed  pointed 
in  the  same  direction. 

At  advising— 

Lord  President — This  case  was  sent  for 
consideration  by  Seven  Judges  for  two 
reasons  —  first,  oecause  we  thought  the 
question  a  narrow  and  difficult  one  on  the 
construction  of  the  deed,  and  secondly, 
because  it  seemed  advisable  to  consider 
whether  there  was  any  repugnancy  between 
the  cases  of  which  Fulton's  Trustees  may 
be  taken  as  a  type  on  the  one  hand,  and 
Lindsay's  Trustees  as  a  type  on  the  other. 

On  the  construction  of  the  deed  I  am  of 
opinion  with  your  Lordships.  I  have  had 
the  advantage  of  perusing  the  opinions 
now  delivered  by  Lord  Stomionth  Darling 
and  Lord  Low,  and  I  content  myself  with 
saving  that  I  concur  in  the  view  they  have 
taken  as  to  the  inference  to  be  drawn  from 
the  clauses  of  the  deed. 

But  on  the  wider  question  I  wish  to  say'a 
few  words. 

In  one  sense  it  is  true  that  no  decision  in 
this  branch  of  the  law  can  ever  be  authority 
for  another,  for  as  different  instruments 
are  being  construed,  and  the  sole  question 
is  what  is  the  true  meaning  of  each,  the 
decision  of  the  proper  construction  of  the 
will  of  A  can  never  as  authority  rule  the 
construction  of  the  will  of  B. 

But  none  the  less  the  dicta  of  Judges  in 
giving  the  reasons  for  holding  a  certain 
construction  of  the  will  of  A  to  oe  the  true 
one  may  and  often  do  act  as  guide-posts  to 
direct  the  inquirer  for  what  indicia  he 
should  look  in  construing  the  will  of  B,  and 
in  this  sense  it  is  convenient  if  not  strictly 
accurate  to  speak  of  the  principle  of  so-and- 
so  as  laid  down  in  a  case  or  a  series  of  cases. 

I  do  not  propose  to  examine  separately 
the  cases  which  were  brought  berore  our 
notice  in  the  very  satisfactory  argument 
we  had  from  the  bar,  but  using  the  word 

Srinciple  in  the  sense  I  have  explained,  I  do 
educe  from  them  certain  principles. 
As  a  person's  testamentary  writings  must 
always  be  viewed  as  a  whole,  it,  in  one 
sense,  makes  no  difference  whether  two  or 
more  directions  as  to  one  fund  or  interest 
are  contained  in  one  part  or  in  several  parts 
of  one  deed,  or  in  different  deeds.  The 
whole  of  the  sentences,  wherever  found, 
must  be  read  together.  But  in  another 
sense  it  does  make  a  difference.  Thei-e  is  an 
antecedent  improbability  that  a  rational 
being— and  testators  are  in  the  eyes  of  the 
law  presumed  to  be  rational— intends  to 
contradict  at  the  end  of  a  sentence  or  clause 
what  he  has  said  at  the  beginning  of  it. 


But  there  is  no  antecedent  improbability 
that  a  testator  intends  to  contradict  in  his 
c(Nlicil  what  he  has  said  in  his  will.  Codicils 
are  often  written  for  no  other  purpose.  If 
the  codicil  in  terms  revokes  or  alters  the 
will  or  a  portion  of  it,  no  question  remains. 
If  it  does  not  do  so  in  terms,  there  is  still 
no  antecedent  improbability  that  it  may 
not  do  so  ;  only,  as  the  revocation  or  altera- 
tion alleged  is  now  not  express  but  implied, 
we  must  be  sure  that  the  implication  is  a 
necessary  inference  from  the  words  used. 

Passing  away  from  the  position  of  the 
directions,  the  next  point  I  gather  is  this. 

When  in  the  beginning  of  an  instrument 
you  find  words  which  purport  to  bestow  a 
certain  gift  or  interest,  and  then  subee- 
q_uent)y  find  further  provisions  or  declara- 
tions which  obviously  deal  with  the  gift  or 
interest  of  the  same  donee,  then  the  fur- 
ther expression  of  the  donor's  will  must 
have  been  inserted  by  him  for  one  of  two 
purposes,,  either  (1)  to  enlarge  or  abridge 
the  gift  from  what,  had  the  original  words 
remained  unadded  to,  it  would  have  been  or 
might  have  seemed  on  a  certain  construction 
of  the  words  to  be ;  or  (2)  leaving  the  gift 
the  same,  to  adhibit  further  conditions  or 
directions  as  to  the  way  in  which  the  gift 
is  to  be  enjoyed.  Let  me  interpolate,  that 
it  does  not  seem  to  me  that  these  propo- 
sitions are  affected  by  the  point  wnether 
there  is  or  is  not  what  I  may  call  a  warn- 
ing expression  in  the  first  clause  that  there 
is  more  on  the  same  subject  to  come. 

The  final  proposition  I  take  to  be  this— 
that  where  the  subsequent  declaration 
does  not  in  terms  purport  to  affect  the 
first  purpose — i.e.,  to  enlarge  or  abridge 
the  gift  itself— then  on  the  well-known 
view  of  allowing  continued  effect  to  all 
the  testator  has  said,  that  construction 
will  in  dubio  be  preferred  which  assigns 
it  to  the  second  rather  than  to  the  first 
category. 

I  do  not  think  that  any  of  the  cases  cited 
will  be  found  not  to  square  with  these 
propositions.  I  should  only  wish  to  add 
that  a  difficulty  which  pressed  me  a  good 
deal  as  to  the  case  of  Fulton  v.  Fuuon't 
Trustees  has  been  removed  by  a  perusal 
of  the  session  papers.  From  the  deeds, 
which  are  there  printed  in  extenso,  it 
appears  clearly  that  the  original  gift  in  the 
will,  which  in  expression  clearly  purported 
a  fee,  was  in  terms  revoked  by  a  codicil, 
and  that  what  was  substituted  therefor 
was  a  gift,  which  with  equal  clearness  pur- 
ported a  liferent  and  nothing  moit.  The 
case  is  not  therefore,  as  it  at  first  sight 
appeared  to  be,  in  any  way  inconsistent 
with  the  case  of  Stewart's  Trustees. 

Lord  M'Larkn— I  have  had  the  oppor- 
tunity of  studying  the  opinion  of  Lord 
Low,  in  which  I  wish  to  concur,  and  I  am 
also  entirely  at  one  with  your  Lordship  in 
the  chair  and  with  Lord  Stormonth  DarlinK 
in  your  obseWations.  I  should  only  add 
one  word  about  the  question  of  principles 
of  construction.  So  far  as  principles  of 
construction  are  rules  of  logic,  I  am  afraid 
we  cannot  get  on  without  them,  but  in  sofar 
as  they  are  arbitrary  rules,  I  think  there  is  a 
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general  concurrence  of  judicial  opinion  at 
the  present  time  that  it  is  undesirable  to 
lay  aown  rules  which  might'  have  a  ten- 
dency to  obscure  the  real  question,  which 
is  the  meaning  of  the  testator  in  a  parti- 
cular case.  Now  nothing  that  we  decide 
to-day,  as  it  seems  to  me,  can  have  that 
effect,  because  we  only  decide  two  things — 
first,  that  accoi-ding  to  Lord  Tweeddale's 
intention,  as  made  manifest  in  his  will,  he 
desired  to  give  a  right  of  fee  to  his  younger 
children,  and  at  the  same  time  to  surround 
them  with  such  protection  as  the  law 
enabled  him  to  give,  by  directing  his  trus- 
tees to  pay  them  the  income  for  fife  and  to 
keep  the  fee  for  the  children.  The  other 
proposition  which  is  involved  in  the  judg- 
ment is  this,  that  where  such  is  a  testator  s 
intention  there  is  no  rule  of  law  or  rule  of 
construction  that  should  prevent  us  from 
giving  effect  to  that  intention,  aud  in  my 
opinion  the  intention  in  this  case  is  suin- 
ciently  clear  to  enable  us  with  some  deg^ree 
of  confidence  to  pronounce  a  judgment. 

Lord  Kinneab — I  have  had  considerable 
difficulty  in  this  case,  not  because  of  any 
conflict  of  decision,  but  because  of  the 
complexity  of  the  will  itself,  and  because 
it  appeared  to  me  to  be  a  case  in  which 
there  was  a  serious  danger  of  our  being 
led  to  force  upon  a  complicated  will  a  con- 
struction not  exactly  in  conformitv  with 
the  testator's  intention,  out  of  deference 
to  a  supposed  principle  or  canon  of  con- 
struction established  by  previous  decisions. 
But  my  difficulty  has  been  removed  both 
by  the  examination  of  the  will  which  has 
been  made  by  Lord  Stormontb  Darling  and 
hy  Lord  Low,  and  also  bv  the  observations 
that  your  Lordship  in  the  chair  has  made 
on  the  proper  use  of  those  previous  deci- 
sions, with  all  of  which  I  desire  to  express 
my  concurrence,  and  I  therefore  agree  that 
we  should  answer  the  questions  in  the 
manner  pro{>o8ed  by  Lord  Stormonth 
Darling. 

Lord  Ktllacht— I  also  have  bad  some 
difficulty  as  to  the  just  construction  of  this 
particular  deed,  but  in  the  end  I  have  come 
to  concur  with  the  rest  of  your  Lordships, 
that  on  the  just  construction  of  the  deed 
the  first  question  falls  to  be  answered  in 
the  negative  and  the  second  in  the  affirma- 
tive. 

Lord  Stormonth  Dabling— Nothing  in 
^e  decided  cases  can  relieve  us  of  the  neces- 
sity of  construing  this  will  by  itself;  and 
we  must  do  so  by  reading  tne  will  as  a 
whole,  and,  if  possible,  in  such  a  way  as  to 
harmonise  sU  its  provisions.  So  construing 
it,  I  reach  the  conclusion  that  the  sum  of 
£8115,  on  the  death  of  the  Duchess-Duwager 
of  Wellington  fell  to  be  disposed  of  as  part 
of  her  moveable  estate,  and  to  be  paid  to 
her  executors. 

I  admit  that  this  result  can  only  be 
reached  if  you  find  in  the  will  words  which 
on  their  just  construction  are  capable  of 
conferring  a  fee.  But  I  find  such  words  in 
the  directions  to  the  testator's  trustees  to 
make  payment  at  a  particular  term  after 
his  death  of  a  specified  sum  to  each  of  his 


daughters,  including  the  Duchess.  I  do  not 
think  that  the  words  which  almost  imme- 
diately follow — "but  subject  always  in  the 
case  of  my  sons  the  said  Lord  Charles 
Edward  Hay  and  Lord  Frederick  Hay,  and 
my  said  whole  daughters,  to  the  provisions, 
declarations,  powers,  directions,  and  others 
hereinafter  written  applicable  to  them 
respectively  " — impart  any  other  or  greater 
qualification  of  the  original  gift  than 
would  be  constituted  by  the  clause  which 
is  printed  in  the  appendix,  and  by 
which  the  trustees  are  directed  to  "set 
aside  and  hold  and  retain  and  invest  in 
their  own  names  as  trustees  foresaid  the 
several  provisions  hereby  granted  to  each 
of  my  said  daughters  for  behoof  of  my  said 
daiignters  in  liferent  for  their  respective 
liferent  uses  allenarly  during  all  the  days 
of  their  respective  lifetimes  after  my 
decease,  and  exclusive  of  the  jus  mariti  and 
right  of  administration  of  their  husbands 
or  of  any  husbands  they  or  any  of  them 
may  marry,  and  for  behoof  of  their  respec- 
tive children  equally  among  them  in  fee." 
And  then  follows  a  declaration  that  the 
liferents  are  to  be  alimentary  and  not 
assignable.  In  short,  I  do  not  see  much 
force  in  what  I  may  call  the  in  gremio  argu- 
ment. 

This  clause  (the  seventh)  undoubtedly 
imparts  an  important  qualification  of  the 
original  gift,  and  that  in  a  double  sense. 
It  leaves  the  money  in  the  hands  of  the 
trustees  during  the  whole  life  of  each 
daughter,  in  order  to  secure  that  she  shall 
only  have  the  income  as  an  alimentary  pro- 
vision, and  it  gives  the  fee  to  her  children, 
if  any.  But  oeyond  effecting  these  two 
purposes  it  does  not  go,  at  all  events 
expressly.  The  second  party,  as  represent- 
ing the  residuary  legatee,  maintains  that  it 
goes  much  further  and  reduces  the  daugh- 
ters' right  to  a  liferent  whether  they  had 
children  or  not.  If  that  contention  be 
adopted  it  is  impossible  to  reconcile  the 
two  clauses— they  are  mutually  repugnant. 
If,  on  the  other  hand,  you  adopt  the  con- 
struction for  which  the  Duchess  executors 
contend,  you  find  a  reason  for  the  testator 
having  left  the  two  clauses  standing  in  the 
same  deed.  In  the  events  which  have  hM)- 
pened  both  clauses  receive  effect — the  life- 
rent clause  by  the  protection  afforded  to 
the  lady  herself  during  her  life,  and  the 
original  gift  by  conferring  upon  her  the  jm« 
di^onendi. 

'rtiere  are  other  clauses  in  the  will  which 
in  my  opinion  support  that  view.  In  par- 
ticular, the  provisions  to  Lord  Frederick  and 
Lord  Charles  Hay,  although  first  directed 
to  be  paid  to  them  at  a  particular  term 
after  the  testator's  death,  just  as  in 
the  case  of  the  daughters,  ai-e  after- 
wards so  dealt  with  as  to  make  it 
perfectly  clear  that  if  these  younger  sons 
should  die  without  leaving  lawful  issue 
the  capital  of  their  provisions  is  to  go  to 
the  testator's  eldest  son  in  the  event  of  his 
surviving  these  younger  sous,  and  to  certain 
other  persons  in  the  event  of  his  predeceas- 
ing them.  In  their  case,  therefore,  it  would 
have  been  impossible  to  contend  that  they 
had  a  fee  sublet  to  divestiture.    But  there 
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is  no  such  special  provision  with  regard  to 
the  daughters,  and  the  contrast  seems  to 
me  significant. 

With  regard  to  the  cases,  there  is  a  series, 
beginning  with  Lindsay's  Tr^istees  in  1880, 
and  coming  down  to  JJunlop's  Trustees  in 
1899,  in  which  both  Divisions  of  tliis  Court 
have  given  effect  to  the  principle  that  a 
clause  reducing  a  beneficiary's  interest  to  a 
liferent  may  be  reconciled  with  a  clause 
capable  of  being  read  as  conferring  upon 
her  a  fee,  by  treating  the  liferent  as  condi- 
tional on  her  having  issue.  The  principle 
seems  not  only  a  sound  one  but  is  firmly 
established,  and  it  ought,  I  think,  to  be 
applied  wherever  the  will  permits  of  such 
reconcilement,  as  this  will  in  my  opinion 
does. 

Lord  Low — The  questions  in  this  case 
are  whether  the  fee  of  the  provision  which 
the  late  Marquis  of  Tweeddale  made  in  his 
trust-disposition  and  settlement  for  his 
daughter  the .  Duchess  of  Wellingt<in 
vested  in  her  in  the  event,  which  happened, 
of  her  dying  without  issue,  or  whetner  her 
right  was  restricted  to  a  liferent  onlv. 

The  answer  to  these  questions  depends 
upon  the  construction  of  the  trustz-disposi- 
tion  and  settlninent,  and  in  particular  of 
the  fifth  and  seventh  purposes  thereof. 

By  the  fifth  purpose  the  truster  directed 
his  trustees  "to  make  payment  at  the  first 
teiTO  of  Whitsunday  or"  Martinmas  that 
shall  happen  six  months  after  inv  decease  " 
to  each  of  his  daughter.s  "  of  the  sum  of 
£8500,  but  subject  always  ...  to  the  pro- 
visions, declarations,  powei's,  directions, 
and  others  hereinafter  written."  These 
provisions  and  declarations  are  to  be  found 
m  the  seventh  purpose,  and  are  in  the 
following  terms  :—"  Providing  and  declar- 
ing furtner  that,  notwithstanding  any- 
thing to  the  contrary  hei'einl)efore  written, 
my  trustees  shall  set  aside  and  hold  and 
retain  and  invest  in  their  own  names 
as  trustees  foresaid  the  several  provi- 
sions hereby  Ri-anted  to  each  of  my  said 
daug;hters,  for  Dehoof  of  my  said  daughtei-s 
in  liferent  for  their  respective  liferent  uses 
allenarly  .  .  .  and  for  oehoof  of  their  i-e- 
spective  children  equally  among  them  in 
fee."  The  JUS  mariii  and  right  of  adminis- 
tration of  husbands  were  excluded,  and  the 
liferents  were  declared  to  be  pui'ely  alimen- 
tary, and  not  liable  to  the  diligence  of  credi- 
tors. There  was  no  destinaticm  over  in  the 
event  of  failure  of  children. 

It  was  argued  that  that  clause  must  I>e 
read  as  defining  what  the  tnister  meant  by 
the  direction  to  pay  in  the  fifth  purpose, 
and  as  prescribing  the  way  in  which  that 
direction  was  to  be  carried  out.  I  am  un- 
able to  take  that  view  because  the  direction 
to  pay  to  each  daughter  the  capital  sum 
of  jeSoOO  in  the  fifth  purpose  is  distinct 
and  unequivocal,  and  the  direction  in  the 
seventh  purpose  not  to  pay  any  part  of  the 
capital  sum  to  the  daughters  is  equally 
distinct  and  unec^uivocal.  No  doubt  the 
former  direction  is  to  pay  subject  to  the 
provisions  and  det^laratioiis  after  wiitteu, 
but  that  does  not  alter  the  fact  that  the 
dm;ction  is  to  pay  the  capital  sum.    Thei-e 


is,  therefore,  an  apparent  contradiction 
between  the  two  directions,  and  if  upon  a 
fair  construction  of  the  settlement  they 
cannot  be  reconciled  that  which  comes 
last  must  prevail.  A  construction  of  a 
settlement,  however,  which  gives  no  effect 
to  an  unambiguous  direction  is  not  to  be 
adopted  if  it  be  possible,  upon  a  fair  con- 
struction of  the  settlement  as  a  whole,  and 
without  unduly  straining  the  language 
used,  to  ascribe  to  the  direction  an  intelli- 
gible meaning  and  purpose. 

In  my  opinion  the  direction  to  pay  in  the 
fifth  purpose  and  the  direction  to  hold  in 
the  seventh  purpose  can  be  reconciled 
without  doing  any  violence  to  the  lan- 
guage used,  by  reading  the  direction  to 
pay  according  to  the  natural  meaning  of 
the  words  as  conferring  a  fee  on  the 
daughters,  and  by  reading  the  directions 
in  the  seventh  purpose  as  merely  limiting 
or  burdening  that  fee  to  the  extent  of 
the  trust  thereby  created,  the  object  of 
which  was  to  secure  the  capital  sum  to  the 
daughtei-s'  children,  if  they  had  children, 
and  to  make  more  secui-e  to  the  daughters 
themselves  the  enjoyment  of  the  income 
so  long  <is  they  lived.  If  that  is  a  sound 
construction  then  upon  the  death  of  a 
daughter  without  children  the  original  gift 
of  the  fee  to  her  took  effect  and  the  capital 
passed  to  her  heirs  and  assignees. 

Tliere  are  several  consi(&rations  which 
seem  to  me  to  favour  that  construction. 
In  the  first  place  there  is  no  destination- 
over  of  the  fee,  and  I  think  that  it  is  plain 
that  the  truster  did  not  contemplate  that 
the  provisions  to  daughters  should  in  an> 
event  eithei-  fall  into  residue  or  become  in- 
testate succession.  If,  however,  a  fee  was 
given  to  the  daughters  subject  only  to  the 
liinitntions  of  the  trust  constituted  by  the 
seventh  purpose,  no  destination-over  was 
i-equired,  because  in  the  event  of  the  death 
of  a  daughter  without  children  the  trust 
came  to  an  end  and  the  initial  gift  of  the 
fee  took  effect. 

Further,  unless  the  omission  of  any  des- 
tinaticm-over  failing  children  is  to  be  ac- 
counted for  by  there  being  no  necessity  to 
insert  such  a  destination,  the  clause  with 
which  I  am  dealing  is  in  marked  contrast 
to  other  clauses  in  the  settlement,  where 
most  careful  provision  is  made  for  every 
contingency.  Thus  the  trustees  are  directed 
to  pay  the  residue  to  Viscount  Walden,  the 
truster's  eldest  surviving  son,  and  failing 
him  by  predecease  to  theheir-maleofhisbody 
succeeding  to  the  entailed  estates,  and  ful- 
ing  such  heir-male  to  the  whole  other  chil- 
dren of  the  truster  alive  at  his  death,  and  the 
issue  of  such  childi'cn  as  might  have  prede- 
ceased him.  In  like  manner  the  trustees  are 
directed  to  pay  the  sums  provided  to  two  of 
the  truster's  sons.  Lord  Charles  and  Lord 
Frederick  Hay,  in  the  event  of  their  deaths 
without  leaving  lawful  issue,  to  the  Vis- 
count Walden,  whom  failing  to  the  heir- 
male  of  his  body,  whom  failing  to  the  trus- 
ter's other  children  as  directea  in  regard  to 
the  i"esidue. 

Now,  all  these  dti-ectious  ai-e  contained 
in  the  seventh  purpose,  that  relating  to 
the  provisions  to  Lord  Charles  and  Lord 
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Frederick  Hay  immediately  preceding  the 
direction  in  regard  to  the  provisions  to 
daughters.  It  is  therefore  most  unlikely 
that  the  failure  to  give  express  directions 
for  the  disposal  of  the  daughters'  provi- 
sions failing  children  was  due  to  an  ovpr- 
sight,  and  tnat,  I  think,  aids  the  view  that 
such  a  direction  was  not  given  because  it 
was  unnecessary,  a  fee  having  already  been 
conferred  upon  the  daughters,  and  the  trus- 
ter's intention  being  that  the  g^ft  of  the  fee 
should  take  effect  except  in  so  far  as  it  was 
limited  and  burdened. 

In  the  next  place,  the  words  with  which 
the  directions  in  the  seventh  purpose  are 
introduced — "notwithstanding  anything  to 
the  contrary  hereinbefore  written"— appear 
to  me  to  be  not  without  importance.  Tnese 
words  were  founded  upon  as  an  expression 
of  the  truster's  intention  that  the  daughters' 
rights  should  be  limited  to  a  liferent  alien- 
any.  Perhaps  they  are  capable  of  that 
meaning,  but  I  think  that  the  sounder  view 
is  that  tney  point  in  an  opposite  direction. 
If  the  intention  had  been  to  give  the 
daughters  nothing  but  a  liferent,  and  the 
framer  of  the  deed  had  found  when  he 
came  to  give  efifect  to  that  intention  that 
he  had  already  inserted  a  clause  which 
■arima  facie  gave  them  a  fee,  I  think  that 
he  would  have  deleted  or  altered  that 
clause.  I  cannot  imagine  him  allowing 
the  clause  to  stand  with  an  explanation 
that  it  did  not  express  what  the  truster 
meant.  Accordingly  I  read  the  words  as 
recognising  and  approving  the  direction  to 
pay  in  the  flfth  purpose,  and  as  being  in 
effect  a  declaration  that,  notwithstanding 
any  apparent  contradiction  between  that 
direction  and  those  about  to  be  written, 
the  former  should  still  be  regarded  as 
expressing  the  truster's  intention. 

'There  is  another  circumstance  which  I 
do  not  think  was  referred  to  in  argument, 
but  which  appears  to  me  to  be  worthy  of 
observation.  The  residue  clause  begins 
with  the  declaration  that  the  directions 
which  it  contains  shall  be  "  subject  always 
as  regards  any  pi-ovisions  fallnig  to  .  .  . 
my  whole  daughters  to  the  provisions, 
declarations,  powers,  directions,  and  others 
hereinafter  written."  In  like  manner,  it  is 
decbured  in  regard  to  the  ultimate  destina- 
tion-over of  the  provisions  to  Lord  Charles 
and  Lord  Frederick  Hay— the  destination, 
namely,  to  the  surviving  brothers  and 
sisters  of  these  gentlemen,  and  the  issue  of 
predeceasing  brothers  and  sisters  —  that 
"the  shares  or  share  so  succeeded  to  by 
the  survivors  ...  of  my  said  daughters 
shall  be  taken  subject  to  the  provisions, 
declarations,"  and  so  forth,  "as  are  herein- 
before and  after  written  in  regard  to  their 
foresaid  provisions." 

If  therefore  a  share  of  the  residue  or  of 
the  provisions  to  Loid  Charles  and  Lord 
Frederick  Hay  had  fallen  to  a  daughter, 
the  trustees  would  have  been  bound  to 
hold  such  share  for  the  daughter  in  life- 
rent allenarly  and  for  her  children  in  fee, 
just  as  if  it  had  been  part  of  the  original 
provision  to  her. 

Now,  suppose  (what  might  possibly  have 
happened)  that  the  whole  of  the  residue. 


and  the  whole  of  the  sums  provided  to 
Lord  Charles  and  Lord  Frederick  Hay  had 
fallen  to  daughters,  and  that  all  the 
daughters  had  died  without  children.  In 
that  event,  if  the  right  of  daughters  was 
limited  to  a  liferent  allenarly,  the  result 
would  have  been  that  practically  the  whole 

Eersonal  estate  of  the  truster  woidd  have 
een  undisposed  of,  and  would  have  fallen 
into  intestacy.  A  construction  of  the 
settlement  under  which  such  a  result 
would  be  possible  is  not  to  be  favoured ; 
and  it  can  be  avoided  by  holding  that 
when  the  truster  directed  payment  to  be 
made  to  a  beneficiary  he  Intended  to  give 
a  fee,  subject  only  to  such  burdens  and 
limitations  as  he  might  subsequently 
impose. 

'The  construction  which  in  my  opinion 
should  be  adopted  seems  to  me  to  receive 
support  from  tne  series  of  cases  which  were 
cited,  beginning  with  Lindsay's  Trustees, 
8  R.  281.  The  pi'inciple  recognised  in  all 
these  cases  seems  to  me  to  be  that  where 
there  is  a  direct  iDequest,  or  a  direction  to 
trustees  to  pay  or  convey  to  a  daughter  in 
terms  which  according  to  the  natural 
meaning  of  the  language  used  import  a 
gift,  that  gift  will  not  be  recalled  by  a 
subsequent  direction  to  the  trustees  to 
hold  the  fund  for,  or  settle  it  upon,  the 
daughter  in  liferent  for  her  liferent  use 
allenarly  and  her  children  in  fee,  except 
in  so  far  as  may  be  requisite  to  give  effect 
to  these  purposes,  and  accoi-dingly  if  there 
are  no  children  the  fee  will  vest  absolutely 
in  the  daughter  and  be  in  bonis  of  her  at 
her  death. 

Perhaps  in  one  of  the  cases  (namely, 
Stewarts  Trustees,  23  R.  416)  the  principle 
was  carried  too  far,  or  rather  was  applied 
to  circumstances  to  which  it  was  not  truly 
applicable.  The  present  case,  however, 
appears  to  me  to  be  one  to  which  the 
principle  is  plainly  applicable,  because  It 
renders  it  possible  to  give  an  Intelligible 
meaning  and  purpose  to  every  clause  In 
the  settlement,  and  avoids  the  necessity 
of  regarding  one  clause  (unambiguous  in 
itself)  as  altogether  Inoperative. 

I  am  therefore  of  opinion  that  the  first 
question  in  the  special  case  should  be 
answered  in  the  negative,  and  the  second 
in  the  aflflrmative. 

Lord  Adam  was  present  at  the  hearing, 
but  had  resigned  before  judgment  was 
given. 

The  Court  answered  the  first  question  In 
the  negative  and  the  second  question  in 
the  afflrmative. 

Counsel  for  the  First  and  Second  Parties 
—Dean  of  Faculty  (Campbell,  K.CJ— Chree. 
Agents— John  O.  Brodie  &  Sons,  W.S. 

Counsel  for  the  Third  Parties— C.  K. 
Mackenzie,  K.C.  —  Howden.  Agents  — 
J.  &  F.  Anderson,  W.S. 
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Saturday y  Decemher  16. 

FIRST    DIVISION. 

[Jury  Trial. 
OANAVAN  V.    JOHN   GREEN   & 
COMPANY. 

Bqaaration— Negligence— Master  and  Ser- 
vant—Employers' Liability  Act  1880  (43 
and  44  Vict.  cap.  42),  sec.  1,  tub-sec.  3— 
"Orders  or  Directions"  to  which  Work- 
man Bound  to  Conform— Order  must  be 
a  Particular  Order. 

A,  an  ordinary  workman,  was  en- 
gaged to  work  at  a  stone  •  planing 
machine,  where  he  was  to  be  under 
the  orders  of  B  who  was  in  charge 
of  the  machine,  but  no  set  oi'ders  were 
given  him  as  to  what  his  precise  duties 
were  to  be,  his  knowledge  of  them  being 
presumed.  In  the  course  of  the  opera- 
tions it  was  necessary  from  time  to 
time  to  clear  the  machine  of  chips,  and 
this  work  was  done  by  A.  While 
he  was  so  clearing  the  machine 
B,  without  warning  him,  set  it  in 
motion,  and  A's  foot  was  crushed.  It 
was  not  necessary  that  A  should 
have  stood  where  he  did,  and  he  had 
received  no  order  fi-om  B  how  he  was 
to  do  the  work.  B,  however,  hati  not 
interfered  to  prevent  his  standing 
where  he  did.  A  raised  an  action  of 
damages  under  the  Employers'  Liability 
Act  IwO  and  obtained  a  verdict. 

On  a  bill  of  exceptions  and  motion 
for  a  new  trial  by  Uie  defenders,  held 
{diss.  Lord  Stormonth  Darling)  that  in 
section  1  (3)  of  the  Employers' Liability 
Act  1880  "orders  or  directions"  to 
which  the  injured  workman  was  bound 
to  conform,  and  did  conform,  and  in 
conforming  to  which  he  was  injured, 
meant  a  particular  order,  "particular  in 
this  sense,  that  within  its  scope  it  super- 
sedes the  workman's  own  private  judg- 
ment and  discrimination  and  sub- 
stitutes for  it  the  behest  of  the  person 
to  whose  directions  he  is  bound  to 
conform,"  and  inasmuch  as  there  was 
no  such  order  given  to  A  a  new  trial 
granted. 
Expenses— Jury  Trial — BUI  of  Exceptions 
— New  Trial— Expenses  of  Discussion  on 
Bill  of  Exceptions. 

The  rule  that  when  a  new  trial  is 

granted  the  question  of  expenses  should 
B  reserved,  applies  not  only  to  the  ex- 
penses  of   the  former  trial  and   of  a 
motion  for  a  new  trial,  but  also  to  the 
expenses  of  the  discussion  on  a  bill  of 
exceptions. 
The  Employers'  Liability  Act  1880  (43  and 
44  Vict.  cap.  42),  sec.  1,  enacts — "  Whei-e 
personal  injury  is  caused  to  a  workman 
...  (2)  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  who 
has  any  superintendence  entrusted  to  him 
whilst  m  the  exercise  of  such  superintend- 
ence ;  or  (3)  by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer 


to  whose  orders  or  directions  the  workman 
at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  so  con- 
formed .  . .  the  workman  .  .  .  shall  have  the 
same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman 
had  not  been  a  workman  of  nor  in  the 
service  of  the  employer,  nor  engaged  in 
his  work." 

John  Patrick  Canavan,  labourer,  14  South 
Shamrock  Street,  Glasgow,  raised  in  the 
Sheriff  Court  at  Glasgow  an  action  of 
damages  at  common  law,  or  altemativdr 
under  the  Employers'  Liability  Act  1880, 
against  John  Green  A  Company,  masons 
and  brickbuildei-s,  800  Eghnton  Street, 
Glasgow. 

He  pleaded  — "(1)  The  pursuer  having 
suffered  loss,  injury,  and  damage  through 
the  fault  and  negligence  of  defenders, 
or  those  for  whom  thev  are  responsible,  is 
entitled  to  reparation  therefor." 

The  defenders  pleaded— "(3)  If  said  acci- 
dent Was  due  to  the  fault  of  anyone  it 
was  that  of  pursuer's  fellow-workmen,  for 
whom  the  defenders  are  not  liable,  and 
decree  of  absolvitor  should  be  granted, 
with  expenses." 

The  Sheriff-Substitute  having  allowed  a 
proof,  the  pursuer  appealed  for  jury  trial, 
an  issue  was  approved,  and  the  case  was 
tried  before  Lord  Stormonth  Darling  and 
a  jury  on  the  24th  and  25th  March  1906, 
when  a  verdict  was  returned  for  the  pur- 
suer under  the  Employers'  Liability  Act, 
the  damages  being  assessed  at  £170. 

At  the  trial  counsel  for  the  defendei-s 
excepted  to  the  direction  of  the  presid- 
ing Judge.  The  bill  of  exceptions  stated— 
".  .  .  It  appeared  that  on  17th  May  1904 
the  pursuer,  while  in  the  employment  of 
the  defenders  at  their  stone-dressing  works 
in  Glasgow,  was  severely  injured  by "  a 
stone-dressing  machine  in  the  said  works. 
The  machine  in  question,  which  is  known 
as  'Anderson's  Patent,'  consists  of  a  plane 
or  table  about  12  feet  long  and  3  feet  broad, 
which,  by  being  geared  on  to  an  engine,  is 
made  to  travel  Dackwards  and  forwards  on 
two  rows  of  fixed  pulley  rollers  placed  on 
the  ground  about  2  feet  apart,  each  of  the 
rollers  being  about  0  inches  in  diameter. 
Stones  requiring  to  be  planed  are  fixed  in 
position  on  the  table  and  are  dressed  by 
means  of  chisels  attached  to  an  adjustable 
cross  bar  below,  which  the  table  passes  at 
a  slow  rate  of  speed.  The  defenders  had 
placed  a  man  named  Alexander  Garrie  in 
charge  of  this  machine,  and  it  was  the 
pui-suer's  duty  to  assist  Garrie  by  placing 
and  taking  anay  the  stones  which  required 
to  be  dressed  and  by  removing  from 
the  table  the  shivers  and  debris  which 
were  planed  off  the  stones.  On  the  occar 
sion  of  the  accident  a  stone  had  been  placed 
in  position  on  the  table  ready  for  dressing, 
and  the  pursuer  and  Garrie  wei-e  standing 
beside  it.  Garrie  passed  round  one  end  of 
the  machine  to  the  other  side  where  he 
put  it  in  motion.  About  the  same  time 
the  pui"8uer  moved  to  the  other  end  of  the 
machine,  and  immediately  thereafter  his 
leg  was  crushed  between  the  moving  table 
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aod  one  of  the  fixed  pulley  i-ollei-».  The 
machine  was  started  oy  Garrie  without 
giving  any  express  warning,  although  at 
the  moment  he  did  not  see  the  pursuer.  In 
assisting  Garrie  at  the  said  machine  the 

gnrsuer  was  subject  to  Garrie's  orders,  but 
e  had  received  no  express  order  from 
Garrie  on  the  occasion  of  the  accident,  nor 
did  it  ap]>ear  that  he  had  ever  received 
from  Garrie  any  special  instruction  as  to 
the  manner  in  whicn  he  should  remove  the 
shivers  from  the  table,  or  as  to  where  he 
was  to  stand  in  doing  his  work. 

"  In  addressing  the  jury  counsel  for  the 
pursuer  maintained  that  Garrie  was  guilty 
of  negligence  in  starting  the  machine  with- 
out Knowing  where  the  pursuer  was  and 
without  giving  him  warning,  and  that  in 
respect  the  pursuer  was  conforming  to 
Garrie's  orders  at  the  time  of  the  accident, 
and  the  accident  resulted  from  his  having 
so  conformed,  the  defenders  were  respon- 
sible for  Garrie's  negligence  under  section  1 
(8)  of  the  Employers*^  Liability  Act  1880. 
Counsel  for  the  defenders  having  thereafter 
addressed  the  jury,  Lord  Stormonth  Dar- 
ling charged  the  jury,  and  in  the  course  of 
his  charge  he  directea  the  jury  as  follows  :— 
'"Now  I  have  to  tell  you  that  if  you 
think  that  the  injury  here  was  caused  by 
the  negligence  of  Garrie,  he  was  a  person 
to  whose  orders  the  pursuer  was  at  the 
time  of  the  injury  bound  to  conform  and 
did  conform,  and  the  injury  resulted  from 
his  having  so  conformed.  Of  course,  gentle- 
men, you  quite  understand  that,  when  I 
say  that,  I  suppose  that  you  have  first 
cleared  out  of  the  way  the  question  of  fault 
on  the  pursuer's  own  part,  because  what  I 
am  saying  now  would  not  apply  to  a  case 
where  you  thought  there  was  negligence  or 
contxibutorv  negligence  on  the   pursuer's 

rt ;  but  if  that  is  out  of  the  way,  then  I 
tell  you  that  if  you  think  the  injury 
arose  by  reason  of  the  negligence  of  Garrie, 
his  negligence  renders  the  defenders  liable 
in  the  circumstances.  Well,  I  will  tell  you 
why  in  a  word.  It  is  a  direction  for  which 
I  am  responsible,  and  you  will  kindly  take 
it  from  me,  but  I  say  so  for  this  reason : 
It  is  suggested  that  under  this  sub-section 
there  must  be  some  special  order  which  is 
the  imnnediate  cause  of  the  injury.  I  do 
not  so  read  the  statute.  I  think  all  that 
the  statute  requires  is  that  the  negligent 
person — Garrie,  to  wit — was  in  a  position  of 
superiority  to  the  injured  workman  in  the 
sense  that  the  injured  workman  was  bound 
to  obey  his  orders,  and  that  if  the  injured 
workman  was  in  the  course  of  doing  his 
work  then  he  was  in  the  sense  of  the  statute 
conforming  to  these  orders,  although  the 
orders  were  not  special.  It  would  be  an 
absurd  thing  to  say  that  in  the  very  ordinary 
case  of  a  ■workman's  labourer  working  the 
whole  day  to  that  workman's  hand,  bound 
to  obey  nim,  liable  to  be  reprimanded  or 
even  dismissed  if  he  disobeyed  him,  it  would 
in  my  estiination  be  absurd  to  say  that  he 
is  not  conforming  to  the  orders  of  that 
man,  although  the  orders  are  not  repeated 
from  time  to  time.  The  intention  of  the 
statate,  it  seems  to  me,  is  that  when  one 
workman  is  placed   at  the  disposal  and 


under  the  lawful  ordei-s  of  another  and  is 
doing  his  dutjr  conformably  to  these  orders, 
if  injury  to  him  results  through  the  negli- 
gence of  that  superior  workman  then  the 
master  and  not  the  superior  workman — 
which  would  be  a  very  empty  form  of 
remedy — the  master  himself  is  liable.  I 
think  it  respectful  to  tell  you  the  reason  of 
my  laying  down  this  law,  but  you  will  take 
it  from  me  that  this  is  the  law  of  the  case.' 

"Whei'eupon  the  counsel  for  the  defen- 
ders excepted  to  the  said  direction,  and 
asked  Lord  Stormonth  Darling  to  give  the 
following  directions  to  the  jury:—-!.  That 
the  defenders  are  not  responsible  to  the 
pursuer  under  section  1  (3)  of  the  Em- 
ployers' Liability  Act  for  the  consequences 
of  any  negligence  on  the  part  of  Alexander 
Garrie  unless  the  pursuer's  presence  at  the 
place  where  he  was  injured  was  due  to  a 
specific  order  given  to  him  by  Garrie  to 
work  in  or  about  that  place.  2.  That  the 
defenders  are  not  responsible  to  the  pur- 
suer under  section  1  (a)  of  the  Employers' 
Liability  Act  for  the  consequences  of  any 
negligence  on  the  part  of  Alexander  Garrie 
unless  the  order  to  which  the  pursuer  was 
conforming  at  the  time  of  the  accident  was 
ill  itself  a  negligent  act  on  the  part  of 
Garrie.  Which  directions  Lord  Stormonth 
Darling  refused  to  gfive." 

The  defenders  moved  for  a  new  trial  and 
a  rule  was  granted;  and  the  case  subse- 
quently came  up  for  discussion  on  the  rule 
and  on  the  bill  of  exceptions. 

Argued  for  pursuer— The  Lord  Ordinary's 
direction  to  the  jury  was  right.  The  pur- 
suer was  bound  to  obey  the  orders  of  the 
defenders'  workman  Garrie.  At  the  time 
of  the  accident  he  was  obeying  an  implied 
order  of  Gan-ie.  It  was  not  necessary  that 
the  order  should  be  specific  or  particular, 
and  it  would  be  extravagant  to  expect  that 
the  order  should  be  repeated  before  every 
turning  of  the  stone.  The  use  of  the  term 
"directions"  in  the  statute  supported  this 
contention,  and  seemed  to  indicate  some- 
thing less  than  a  specific  order.  Otherwise 
no  man  of  ordinary  intelligence  doing 
routine  work  such  as  the  pursuer  was 
doing  would  ever  take  benefit  under  the 
Act.  When  a  man  was  working  under 
implied  orders  the  statute  was  satisfied 
when  a  routine  was  established  and  the 
workman  was  shown  to  be  conforming  to 
that  routine — Sevan  on  NeRligence  (2nd 
ed.),  p.  853 ;  Millward  v.  Midlani  BaUvxiy 
Company,  14  Q.B.D.  68 ;  Wild  v.  Waygooa, 
[1882]  1  Q.B.  783 ;  Snoioden  v.  Baynee,  24 
Q.B.D.  568,  affirmed,  25  Q.B.D.  193;  M'CoU 
v.  Black  &  Eadie,  February  6,  1891, 18  R. 
507,  28  S.L.R.  354;  Flyim  v.  M'Gaw,  Feb- 
ruary 21,  1891,  18  R.  554,  28  S.L.R.  392; 
Mitchell  V.  Coats  Iron  and  Steel  Company, 
November  6. 1885,  23  S.L.R.  108. 

Argued  for  defenders  —  The  evidence 
showed  that  the  pui-suer  was  not  working 
under  any  oider,  implied  or  general,  at  the 
time  of  the  accident.  In  any  event,  it  was 
not  sufficient  merely  to  prove  an  implied 
order.  The  Act  required  a  specific  or  parti- 
cular order,  and  no  such  order  had  been 
given — Dolan  v.  Anderson  &  lyell,  March 
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1,  1885,  12  R.  804,  22  S.L.R.  529 ;  Orwnt  v. 
WiUiavn.  Baird  &  Company,  February  20, 
1908,  6  P.  450,  40  S.L.R.  365;  Sweeney  v. 
MGUvray,  November  23, 1886, 14  R.  !(&,  24 
S.L.B.  91. 

At  advising— 

LoBD  Pbesidbnt— We  have  to  dispose  of 
a  bill  of  exceptions  and  a  motion  for  a  new 
trial  on  whicn  a  rule  has  been  granted.  It 
will,  I  think,  be  convenient  that  I  should 
first  state  to  youi-  Lordships  my  view  of  the 
evidence  which  was  laid  before  the  jury. 
The  purauer  w^as  an  ordinary  workman, 
and  was  engaged  by  the  foreman  of  the 
defenders  named  Irvine.  He  was  told  by 
the  foreman  that  he  was  to  work  at  a 
stone-planing  machine  in  a  certain  shop, 
and  that  he  was  to  be  under  the  orders  of 
Garrie,  who  was  in  charge  of  the  machine. 
No  set  orders  were  given  him  by  the  fore- 
man as  to  what  his  precise  duties  were— 
seemingly  he  was  assumed  to  know  gener- 
ally what  they  were,  just  as  an  ordinary 
miner  is  assumed  to  Know  the  ordinary 
work  of  working  a  mine. 

The  stone-planing  machine  consisted  of 
a  moveable  table,  which  was  moved  by 
means  of  chains  actuated  by  steam,  and 
the  stone  to  be  planed  was  placed  on  the 
table,  and  as  the  table  was  moved  the 
stone  went  along  with  it,  and  was  pushed 
up  against  a  chisel  or  planing  tool  held 
flrmly  in  position,  just  as  a  log  is  pushed 
up  against  a  circular  saw.  To  facilitate 
the  motion  of  the  table  with  the  heavy 
block  of  stone  upon  it  the  table  travelled 
over  rollers.  These  rollers  never  shifted 
their  position,  but  were  free  to  move  on 
their  axes.  As  the  table  moved  forward 
it  mounted  and  passed  successively  over 
one  roller  after  the  other.  At  the  end  of 
each  forward  journey  the  table  naturally 
became  encuiubered  with  the  chips  or 
planings  which  had  come  off  the  stone, 
and  accordingly,  before  another  journey 
was  t<aken  it  was  necessary  to  clear  the 
table  of  these  chips.  This  work  was  done 
by  the  pursuer.  In  order  to  do  it  on  the 
occasion  of  the  accident  he  stood  at  the 
end  of  the  table.  Inadvertently  he  placed 
his  foot  in  front  of  the  table  between  its 
end  and  the  nearest  unoccupied  roller, 
on  what  would  be  its  forward  track. 
While  he  was  in  that  position  Garrie  sud- 
denly, and  without  giving  the  pursuer  any 
warning,  started  the  engine,  the  table 
moved  lorwardj  and  catching  the  pui-suer's 
foot  between  its  own  end  and  the  said 
roller,  crushed  it  severely.  In  respect  of 
the  injury  so  inflicted  the  pursuer  raises 
the  present  action.  There  are  only,  in  my 
opinion,  two  other  facts  which  need  be 
mentioned  in  order  to  decide  the  le^al 
question  which  arises.  These  are  (1)  that 
Uie  table,  being  only  3  feet  6  inches  broad, 
it  was  not  in  any  way  necessary  in  order 
to  remove  the  chips  that  the  pursuer 
should  put  his  foot  where  he  did,  or  stand 
in  front  of  the  table  at  all.  It  might 
have  been  effectively  and  safely  cleared 
from  the  side.  The  second  is,  that  while 
on  the  one  hand  no  specific  instructions 
were  g^ven  by  Garrie  to  the  pursuer  as  to 


where  he  was  to  stand  when  he  was  clearing 
the  chips,  on  the  other  hand  there  is  no 
evidence  that  in  going  where  he  did  he 
was  acting  in  an  unusual  manner,  or  that 
Garrie  in  any  way  checked  him  from  going 
there. 

In  these  circumstances  the  proximate 
cause  of  the  accident  was  not  doubtful.  It 
was  the  negligence  of  Garrie  in  starting  the 
machine  without  warning  the  pursuer  whUe 
the  pursuer  had  his  foot  in  a  place  where 
the  machine  could  crush  it.  But  inasmuch 
as  Garrie  was  the  fellow-servant  of  the  pur- 
suer, it  is  equally  clear  that  at  common  lavr 
the  plea,  ^^ich  for  convenience  sake  I  call 
the  plea  of  coUaborateur,  would,  apart 
from  the  question  of  contributory  negli- 
gence of  the  pursuer,  afford  a  good  defence 
to  the  action. 

The  point  therefoi-e  turns  upon  the  provi- 
sions of  the  Employers'  Liability  Act.  Nowr 
the  section  of  that  Act  which  has  relation 
to  such  cases  as  the  present  is  the  first  sec- 
tion, sub-sections  2  and  3.  They  run  thus 
—[His  Lordship  quoted  section  1  (2),  (3) 
supra.] 

Though  I  shall  be  compelled  to  revert  to 
No.  2  for  other  purposes,  it  is  clear  it  has 
no  direct  bearing  nere,  because  no  one 
alleges  that  Garrie  was  a  person  who  had 
superintendence  entrusted  to  him  within 
the  meaning  of  the  Act.  The  jury  found 
a  verdict  for  the  piu-suer,  and  admittedlv 
did  so  because  they  thought  the  case  fell 
within  the  third  sub-section. 

In  order  to  create  liability  under  the  third 
sub-section,  it  seems  to  me  that  three 
separate  sets  of  things  must  be  proved,  and 
unless  each  and  all  of  them  is  proved  the 
said  section  cannot  apply.  These  three  sets 
of  things  are  as  follows : — (1)  Injury  must 
be  caused  to  the  workman  by  the  negli- 
gence of  a  person  in  the  service  of  the 
employer  ;  (2)  that  person  must  be  the 
person  to  whose  order  or  direction  the 
injured  workman  was  bound  to  conform 
and  did  conform ;  (3)  the  injury  must  have 
resulted  from  bis  having  so  conformed. 

As  regards  (1)  there  is  no  question.  Garrie 
was  in  uie  service  of  the  employer,  and  the 
injury  happened  to  the  pursuer  through  his 
negligence.  As  regards  (2)  it  is  also  incon- 
testible  that  the  pursuer  was  bound  to 
conform  to  the  dii-ections  of  Garrie.  As 
to  whether  he  did  conform,  that,  I  think, 
depends  in  what  sense  the  words  "did 
conform"  are  taken.  If  all  that  is  meant 
by  "did  conform"  is  that  the  workman 
gave  general  obedience  to  his  directions — 
I.e.,  was  not  an  unruly  servant— then  there 
is  no  evidence  to  suggest  that  the  pursuer 
was  otherwise  than  an  obedient  servant. 
But  if  "did  conform"  means  did  conform 
at  the  time  of  the  accident  to  any  particular 
direction,  then  there  is  no  evidence  to  show- 
that  any  such  particular  direction  was  ever 
given. 

As  regards  (3),  the  same  fact — viz.,  that 
no  particular  direction  is  found  ever  to 
have  been  given—  necessarily  negatives  the 
idea  that  the  injury  resulted  from_  his 
having  so  conformed.  I  shall  explain  in 
the  sequel  in  what  sense  I  use  the  expres- 
sion "particular  direction." 
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It  follows  tbat  iu  the  view  I  take  of  the 
evidence  and  of  the  statute  there  was  no 
evidence  to  support  the  verdict  of  the  jury, 
and  tbat  a  new  trial  would  fall  to  be 
naoted  on  that  account.  But  it  is  clear 
that  the  jury  proceeded  on  a  view  of  the 
statute  different  from  what  I  have  ex- 
pressed, and  that  they  were  directed  to 
that  view  by  the  charge  of  the  learned 
Judge  who  tried  the  case ;  and  further,  as 
1  understand  from  my  bi-other  Lord  Stor- 
month  Darling  that  he  approves  of  the 
verdict,  it  is  more  necessary  that  I  should 
examine  the  exception^  which  are  taken 
to  the  charge  then  given.  The  portion  of 
the  char^  to  which  exception  is  taken  is 
as  follows — \H.is  Lordship  read  the  direc- 
tum excepted  to,  supra]. 

By  the  first  part  of  what  I  have  read  I 
am  of  opinion  that  the  learned  Judge  took 
away  from  the  jury  three  questions  of  fact 
necessarv  to  allow  of  the  application  of 
these  sub-sections  of  the  statute,  and  that 
these  questions  of  fact  ought  to  have  been 
left  to  the  jury. 

But  further,  on  the  facts  I  am  of  opinion 
that,  as  regards  the  two  latt«r  of  the 
three  questions  the  Judge  came  to  au 
erroneous  conclusion,  but  did  not  do  so 
because  his  Lordship's  view  of  the  facts 
differs  from  those  that  I  have  already  set 
forth,  but  because  his  view  of  the  meaning 
of  the  expressions  of  the  statute  is  different 
from  mine.  I  say  that  his  Lordship's  view 
of  the  facte  is  the  same  as  mine,  because  I 
do  not  find  any  material  difference  between 
the  narrative  of  the  facts  as  narrated  in  the 
bill  of  exceptions,  which  was  approved  of 
by  his  Lordship,  and  the  narrative  as  I 
gave  it  a  short  while  ago  to  your  Lordships. 
As  regards  the  law,  his  Lordship's  meaning 
is  clearly  expressed  by  what  follows. 

The  particular  suggestion  which  seems  to 
have  Deen  made  by  the  defenders'  counsel, 
and  which  his  Lordship  is  rebutting,  is  that 
there  must  be  some  special  order  which  is 
the  immediate  cause  of  the  injury.  In 
arguing  this  it  would  rather  seem  that 
counsel  had  used  the  expression  "special 
order"  in  the  sense  of  an  order  given 
immediately  before  the  accident,  or  at  least 
given  when  the  operation  during  which  the 
accident  occurred  had  already  begun ;  be- 
cause the  Lord  Ordinary  says  he  thinks 
that  it  would  be  an  absurdity  to  hold  that 
an  oi'der  should  be — if  the  statute  is  to 
apply — repeated  from  time  to  time.  So  far 
I  agree.  But  when  his  Liordship  goes  on 
to  say: — "The  intention  of  the  statute  it 
seems  to  me  is  that  when  one  workman  is 
placed  at  the  disposal  and  under  the  lawful 
orders  of  another,  and  is  doing  his  duty 
conformably  to  these  orders,  if  injury  to 
him  results  through  the  negligence  of  that 
superior  workman,  then  the  master  and 
not  the  superior  workman— which  would 
be  a  very  empty  form  of  remedy — the 
master  himself  is  liable."  I  think  that 
he  leaves  out  altogether  the  concluding 
words — "and  the  iiyury  resulted  from  his 
having  so  conformed."  I  think  it  is  impor- 
tant to  note  the  difference  between  the 
phraseology  of  the  second  and  third  sub- 
sections.   When  a  man  is  a  superintendent 


then  no  moi-e  is  uecessai-y  except  that  his 
negligence  should  be  while  in  the  exercise 
of  his  superintendence.  In  other  words, 
for  every  fault  of  a  foreman  qua  foreman 
which  causes  an  accident  the  master  is 
liable.  But  when  the  superior  workman  is 
not  a  foreman  but  only  propositus  ad  hoc, 
then  there  must  be  not  only  his  negligence 
causing  the  accident  while  so  propositus 
but  the  injury  tnust  result  from  the  work- 
man having  conformed  to  his  order.  If  the 
learned  Judge's  view  as  stated  were  right 
there  would  be  no  difference  between  the 
second  and  third  sub-sections,  and  the  last 
words  of  the  third  sub-section  would  be 
unnecessary. 

Now,  what  is  the  real  meaning  of  the 
words  "  the  injury  resulting  from  the  work- 
man having  so  conformed  ?  The  expres- 
sion "results  from "  seems  to  me  to  connote 
cause  and  effect,  and  therefore  to  point 
clearly  to  something  more  in  an  order  than 
a  mere  order  to  do  his  duty.  When  I  say 
cause  I  do  not  necessarily  mean  proximate 
cause.  I  agree  to  the  distinction  which 
has  been  taken  in  some  of  the  cases,  that 
the  caitsa  need  not  be  the  cau^a  cavisans 
but  may  be  a  causa  sine  qua  non.  But 
still  the  conforming  to  the  order  must  be  a 
causa,  and  an  order  of  that  sort  must  be,  I 
think,  to  a  certain  extent  specific  or  parti- 
cular. It  need  not  be  in  writing,  it  need 
not  even  be  in  words — a  sign  might  do.  It 
need  not  be  expressed  ;  it  might  oe  implied 
from  a  course  of  proceedings.  But  it  must, 
I  think,  be  specific  or  particular  in  this 
sense,  that  within  its  scope  it  supersedes 
the  exercise  of  the  workman's  own  private 
judgment  and  discrimination,  and  substi- 
tutes for  it  the  behest  of  the  person  to 
whose  directions  he  is  bound  to  conform  ; 
and  then  the  accident  must  be  due  to  the 
workman  conforming  to  that  behest  in  at 
least  the  sense  that  if  he  had  not  so  con- 
formed it  would  not  have  happened  to  him. 

I  believe  there  is  no  reported  case  under 
this  section  of  the  statute  in  which  these 
requisites  have  not  been  fulfilled  in  the 
facts  proved.  The  larger  proposition  put 
by  the  learned  Judge,  viz.,  that  it  is  enouKh 
il  the  accident  happen  through  the  negli- 
gence of  the  superior  workman  while  the 
inferior  is  working  under  directions  accoi-d- 
ing  to  the  ordinary  methods  of  the  employ- 
ment, is,  for  the  reasons  I  have  given,  in 
my  opinion  an  unwarranted  extension  of 
the  statutory  provisions,  and  is,  I  think, 
unsupported  by  authority. 

On  tlie  view  generally  of  the  meaning  of 
the  section  I  would  cite  the  opinion  of  Lord 
Young  in  M'CoU  v.  Black  &  Eadie,  where 
he  says  —  "  According  to  the  conten- 
tion of  the  pursuer,  as  that  couteution 
strikes  me,  wherever  there  is  a  toi-eman, 
then  there  is  liability  on  the  part  of  the 
master.  That  view  is  extravagant.  Such 
is  not  the  case  provided  for  by  the  statute, 
which  conteinplates  a  particular  order  given 
by  a  foreman,  and  injury  i-esulting  from  a 
workman's  having  conformed  to  such  par- 
ticular order." 

It  is  true  that  Lord  Young  was  iu  the 
minority,  but  one  of  the  majority  of  two 
allowed  an  issue  because  he  held  tnei-e  was 
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a  relevant  case  atcommon  law,  and  although 
Lord  Butherfurd  Clark  indicated  that  he 
thought  the  pursuer  mi^ht  recover  under 
the  statnte  he  did  not  indicate  that  the  view 
of  the  law  laid  down  hy  Lord  Young  was 
wrong. 

Lora  Young  repeated  this  view  in  Flynn 
V.  M'Gaw  —  "No  doubt  the  language 
in  the  Act  of  Parliament  is  very  loose  and 
general  language,  but  I  cannot  read  that 
language  as  meaning  that  whenever  the 
master  has  appointed  one  of  the  workmen 
as  foreman  over  the  others,  and  the  fore- 
man gives  a  perfectly  general  order  to  his 
men  to  go  on  with  their  work,  that  the 
master  shall  be  responsible  for  any  accident 
which  may  happen  in  the  course  of  the 
work."  These  cases  were  decided  on  rele- 
vancy. T  turn  to  those  in  which  the  facts 
had  been  ascertained. 

In  the  first  place,  that  there  must  be  an 
order  expressed  or  implied  and  not  merely 
a  non-interference  of  the  superior  workman 
is  directly  settled  by  Sweeney  v.  M'Oilvray 
(14  R.  105). 

Then  as  to  the  point  of  the  order  being 
specific  or  particular  as  opposed  to  general 
there  is  the  case  of  Snowden  v.  Baynes, 
24  Q.B.D.  568,  affd.  25  Q.B.D.  193.  In 
that  case  Sellick,  a  carpenter,  had  the 
right  to  order  the  pursuer,  a  labourer, 
what  work  he  was  to  perform.  He  ordered 
him  to  work  in  a  certain  shed.  But  he  had 
no  power  to  order,  and  consequently  did 
not  order,  the  pursuer  exactly  now  to  per- 
form his  work  when  he  got  there.  The 
pursuer  went  to  the  shed,  where  he  was 
joined  by  Sellick,  and  while  working  he 
was  injured  through  a  negligent  act  of 
Sellick.  Mr  Justice  Wills,  delivering  the 
judgment  of  himself  and  Baron  PoUock, 
which  held  that  there  was  no  liability, 
says — "We  think  the  order  which  is  con- 
templated by  this  sub-section  must  be  one 
which  is  really  that  of  the  person  in  the 
position  of  Sellick,  and  which  is  the  direct 
offspring  of  some  choice  or  exercise  of 
judgment  and  will  on  his  part — if  not,  it  is 
not  nis  order  at  all.  Sellick  had  authority 
to  say,  '  You  shall  do  this  bit  of  work  or 
that  Dit  of  work,'  but  not '  You  shall  do  it 
at  this  place  or  that  place.'"  This  seems 
to  me  clearly  to  indicate  that  the  kind  of 
order  needed  was  an  order  to  do  the  work 
at  this  or  that  place.  The  point  that 
Sellick  had  no  authority  to  give  such  an 
order  is  neither  here  nor  there,  except  as  a 
link  in  the  evidence  that  no  such  order  was 
given. 

The  section  was  very  carefully  considered 
bv  a  very  strong  Court  consisting  of  Lord 
Herschell,  Lord  Lindley,  and  L  J.  Kay 
in  the  case  of  Waygood  v.  Wild.  The 
actual  point  under  consideration  was 
whether  the  expression  "resulting  from 
having  so  conformed  "  necessitated  a  causa 
catisans,  or  might  be  satisfied  by  a  causa 
sine  qua  non,  and  the  decision  was  in 
accordance  with  what  I  have  ventured  to 
express  as  my  own  opinion  on  that  point. 
But  incidentally  there  are  various  expres- 
sions relating  to  the  order  which  all  seem  to 
point  to  the  construction  I  am  contending 


for — i.e.,  a  particular  as  against  a  general 
order. 

The  facts  were  these.  Wild,  the  plain- 
tiff, was  for  the  time  being  subjected  to 
the  orders  of  Duplea  in  a  job  connected 
with  the  erection  of  a  lift.  Wild  was 
ordered  by  Duplea  to  put  a  plank  across 
the  well  of  a  lift,  and  it  was  inferred  was 
ordered  to  stand  on  the  plank.  I  get 
what  follows  from  the  judgment  of  Lord 
Hershell :— "  It  must  be  taken  that  there 
was  evidence  that  Duplea,  whilst  the 
plaintiff  was  on  that  plank,  negligentlv 
started  the  lift,  -  the  effect  or  whicn 
was  that  the  plaintiff  was  in  the  position 
of  having  to  choose  between  two  alterna- 
tives— either  to  fall  down  the  well  of  the 
lift,  or  to  endeavour  to  catch  hold  of  the 
rope,  which  he  did,  and  which  earned  him 
up  to  the  pulley  and  injured  him  consider- 
ably. Therefore  this  is  certain— that  he 
was  injured  owing  to  his  stepping  on  the 
plank,  and  the  lift  while  he  was  so  standing 
upon  it  being  started."  I  beg  attention  to 
the  next  sentence.  "That  the  position 
which  he  was  ordered  to  occupy  was  one 
of  danger  if  the  lift  was  started  while  he 
was  upon  it,  is  certain."  On  these  facts 
liability  was  held  to  follow.  I  think  it  is 
clear  m>m  the  words  I  have  read  that  the 
order  there  was,  and  was  considered  by 
Lord  Herschell  as,  a  particular  order. 
And  if  that  is  not  enough  I  would  refer 
to  a  further  passage  of  his  judgment  when 
he  says — "Now  in  this  case  it  u>pear8  to 
me  that  it  is  quite  clear  that  the  injury 
did  result  from  the  plaintiff  having  con- 
formed to  an  order  when  he  was  told  to  go 
to  a  place  which  was,  and  must  have  been 
known  to  be,  a  dangerous  place  if  the 
person  who  told  him  to  go  there  was  guilty 
of  negligence." 

Contrast  these  facts  with  the  present 
The  only  order  that  can  be  impliea  (Garrie 
in  fact  giving  no  order  at  all)  was  an  order 
to  clear  the  table  of  shivers.  That  might 
have  been  done  in  many  positions  without 
any  possibility  of  danger.  It  might  even 
have  been  done  in  this  position  without 
danger  if  the  pursuer  had  not  inadver- 
tently put  his  foot  forward  between  the 
table  and  the  roller.  -How  can  it  be  said 
here,  as  it  was  said  in  Waygood  v.  WUd, 
that  the  injury  resulted  from  the  pursuer 
conforming  to  an  order? 

This  view  is  I  think  stronglv  supported 
by  a  consideration  of  the  criticism  which 
in  the  same  case  Lord  Herschell  makes  of 
Howard  v.  Bennett,  68  L.J.  (Q.B.)  129. 
The  facts  of  that  case  are  exceedingly 
analogous  to  those  of  the  present,  with 
just  the  difference  which  I  think  to  be 
vital.  I  quote  again  from  Lord  Herschell's 
opinion  —  "In  tnat  case  there  were  two 
men  working  a  machine,  and  it  was  the 
duty  of  one  to  start  it  and  the  other  to  do 
certain  operations  in  connection  with  it. 
If  there  was  an  order  given  which  the  man 
was  bound  to  conform  to  at  all  it  was 
an  order  to  put  certain  calico  on  to  the 
machine,  and  that  order  being  complied 
with  and  conformed  to,  the  other  person 
started  the  machine,  and  so  the  plaintiff 
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was  injured.  It  is  necessary  to  state  that 
in  order  to  explain  the  ju^nient  of  the 
Chief -Justice.  He  says— 'The  injury  re- 
sulted not  from  tlie  directions  given' — 
'order,'  it  should  be  —  'but  from  the 
machine  beins  set  off  too  soon  and  at  too 
great  a  speed.'  Now,  I  must  respectfully 
express  my  dissent  from  the  view  of  the 
Lord  Chief  -  Justice  there  indicated.  Of 
course  it  may  be  that  the  person  who 
started  the  machine  was  not  a  person  to 
whose  orders  the  plaintiff  was  bound  to 
conform;  but  supposing  the  plaintiff  was 
bound  to  conform,  and  that  the  person  to 
whose  orders  he  was  bound  to  conform  in 
working  a  machine  tells  him  to  put  his 
hand  in  a  certain  part  of  the  machine,  and 
then  negUgently  starts  it  while  the  man's 
band  is  there,  I  own  I  cannot  agree  that  in 
that  case  the  injury  which  is  caused  by  the 
negligent  startmg  of  the  machine  in  such 
circumstances  is  not  an  injury  which  results 
from  conforming  to  the  order  given.  The 
order  given  was  to  put  his  hand  in  a  certain 
dart  of  the  machine,  which  is  a  part  where 
bis  hand  will  be  in  immediate  danger  if  the 
machine  is  started;  and  his  hand  being 
there,  tlie  negligence  consists  in  starting 
the  machine  whilst  his  hand  is  there." 

The  pliraseology  several  times  repeated 
of  "a  certain  part  of  the  machine"  in  the 
mouth  of  one  so  accurate  in  expression  as 
Lord  BLerschell  is  inexplicable  unless  he 
meant  to  accentuate  the  necessary  distinc- 
tion between  a  general  and  a  particular 
order. 

I  understand  that  my  learned  brother 
Lord  Darling  relies  on  the  case  of  Millward 
V.  The  MitUand  Raiiu>ay  Campanif.  The 
only  question  that  could  be  raised  in  that 
case  •KOB  whether  there  was  evidence  on 
which  the  verdict  of  the  jury  could  be 
supported.  In  that  case  the  plaintiff  had 
been  crushed  by  the  falling  of  frames  which 
he  was  helping  to  unload.  I  see  no  reason 
to  doubt  the  verdict  given,  because  it 
was  quite  fair  to  infer  that  the  boy  in 
helping  to  unload  the  fi-ames  stood  at  the 
particular  place  where  he  did  by  Hicks' 
Older,  and  uiat  the  particular  place  was  a 
place  necessarily  dangerous  if  the  operation 
of  untying  was  negligently  performed,  just 
as  the  plank  was  a  place  necessarily 
dangerous  in  WUd  v.  Waygood.  Further, 
the  negligence  might  have  been  held  to  be 
in  the  oraer  its«]i-^.e.,  to  untie,  without 
at  the  same  time  retying.  Without  the 
evidence,  which  the  report  does  not  give, 
it  is  speculation  to  guess  which  ground 
the  jury  may  have  ^one  on.  But  either 
was  sufficient,  and  neither  transgresses  the 
canons  I  have  laid  down,  or  involves  the 
wider  proposition  contended  for  by  my 
learned  brother.  I  do  not  find  in  the 
judnnent  of  Mr  Justice  Mathew  any  trace 
of  the  wider  proposition.  If  it  is  there, 
then  it  is  overroled  by  Lumaden  v.  Baynea, 
which  is  a  judgment  of  the  Court  of  Appeal. 

I  do  not  think  it  is  necessary  to  scrutinise 
the  directions  which  the  defenders'  counsel 
asked  the  learned  Judge  to  give.  The 
second  was  obviously  wrong,  and  indeed 
was  given  up  by  counsel  at  your  Lordships' 
Bar.    The  nrst,  in  my  view,  was  substan- 


tially ri^ht;  although  I  think  the  word 
specific  18  not  as  good  as  particular;  and, 
further,  I  think  that  the  point  to  be  left 
to  the  iury,  after  adequate  explanation, 
should  be  in  the  words  of  the  statute 
whether  the  injury  did  result  from  his 
having  so  conformed.  But  I  think  it  un- 
necessary to  say  more,  because  if  the  views 
I  have  expressed  are  right  there  must  be 
a  new  trial,  both  in  respect  that  the  jury 
were  misled  by  the  directions  given  them, 
and  that  there  was  in  fact  no  evidence  to 
support  the  verdict  given. 

LoBD  M'Laren— I  do  not  think  that  the 
verdict  can  he  supported  except  on  grounds 
consistent  with  the  opinion  of  the  presid- 
ing Judge  as  expressed  in  his  direction  to 
the  jury,  and  if  we  think  that  the  direction 
goes  beyond  the  statute  it  follows  that 
there  should  be  a  new  trial. 

I  understand  Lord  Stormonth  Darliiig^s 
view  of  the  statute  leads  to  the  result  that 
where  a  workman  is  bound  to  conform  to 
the  orders  of  a  superior  workman  the 
responsibility  of  the  master  is  practically 
the  same  as  if  the  man  was  acting  under  a 
superintendent.  This  is  practically  th£ 
effect  of  the  theory  of  "implied  order"  as 
enlarging  the  effect  of  the  statute. 

Now,  there  are  several  answers  to  this 
interpretation  of  the  statute.  The  first  is 
that  the  words  of  the  statute  seem  to  have 
been  carefully  chosen  and  exclude  this 
interpretation.  The  word  "orders"  is  used, 
and  that  is  a  word  of  various  meanings.  It 
is  sometimes  used  as  implying  co-ordina- 
tion—that one  man  may  be  under  the 
orders  of  another — but  it  is  also  used  with 
the  signification  of  a  dii-ection,  and  the 
words  of  the  statute,  "orders  or  direc- 
tions," show  that  that  is  the  true  meaning. 
This  is,  I  think,  the  proper  answer ;  there 
must  be  an  order  given  having  the  force  of 
a  direction  in  oider  to  exclude  the  defence 
of  common  employment.  Further,  it  is  a 
condition  that  the  injury  must  have  resulted 
from  obeying  that  direction,  and  of  course 
if  no  direction  is  given  this  condition  can- 
not exist. 

Then,  further,  if  you  are  to  imply  a 
direction  (and  I  do  not  say  there  are  no 
circumstances  in  which  an  order  would 
have  to  be  implied),  the  only  direction  I 
could  imply  in  this  case  is  that  the  inferior 
workman  was  to  clear  the  machine,  having 
due  regard  to  his  personal  safety.  I  can- 
not imagine  an  order  being  implied  to  clear 
the  machine  without  that  proviso  as  to  his 
safety  being  also  implied.  If  there  was 
negligence  in  the  case  I  think  it  was  partly 
the  act  of  the  pursuer  himself.  If  the 
injury  which  he  sustained  had  been  to  bis 
hand  my  opinion  might  have  been  different, 
but  the  injury  in  this  case  was  to  his  foot, 
and  was  due  to  the  pursuer  carelessly 
putting  his  foot  in  the  way  of  the  rollers 
instead  of  standing  clear  of  the  machine. 
It  was  also  a  negligent  act  to  start  the 
machine  without  warning;  but  then  that 
was  the  negligence  of  a  fellow-servant. 

With  all  respect  to  my  learned  brother,  I 
think  the  notion  of  an  implied  order  obli- 
terates the  distinction  between  the  superior 
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workman  and  the  superintendent.  _  In  my 
view,  to  say  that  there  was  an  implied 
order  is  just  another  way  of  saying  that 
no  order  was  given,  and  that  the  accident 
was  not  the  result  of  conformity  to  an 
order. 

Lord  Kinnbar-  I  also  agree  with  all 
that  your  Lordship  has  said,  and  I  have 
little  to  add.  I  think  it  is  common  ground 
that  the  action  and  the  verdict  can  only 
be  supported  in  virtue  of  the  provisions  of 
sub-section  3  of  the  first  section  of  the 
statute.  Now  that  sub-section  has  been 
judicially  considered  both  here  aud  more 
frequently  in  the  courts  in  England,  and 
I  cannot  say  that  there  appears  to  me  to  be 
any  doubt  as  to  the  true  construction  of  it 
— at  any  rate  with  reference  up  to  a  certain 
point.  It  is  well  settled  that  to  give  an 
injured  workman  the  benefit  of  this  pro- 
vision of  the  Act  it  is  necessary  that  three 
things  should  be  proved,  viz.,  ^1)  that  the 
injury  was  caused  by  the  negligence  of  a 
servant  in  the  service  of  the  same  em- 
ployer; (2)  that  this  negligent  servant  was 
one  to  whose  order?  the  workman  was 
bound  to  conform  and  did  conform ;  (3) 
that  the  accident  resulted  from  bis  having 
so  conformed.  The  difficulty  that  has 
arisen  in  several  other  cases  as  well  as  in 
this  one  is  as  to  the  precise  significance  of 
the  second  and  third  of  these  propositions. 
The  question  comes  to  be  what  is  meant  by 
conforming  to  an  order,  and  what  is  meant 
by  proving  that  the  injury  resulted  from 
so  conforming.  It  is  on  these  points  that 
the  present  Dill  of  exceptions  has  been 
brought. 

Now,  with  regard  to  it,  I  must  say  that  I 
think  the  presiding  Jud^e  was  quite  right 
in  refusing  to  give  the  directions  asked  for. 
The  second  of  these  is  no  longer  insisted  in ; 
and  it  appears  to  me  to  be  directly  contrary 
to  the  second  condition  of  the  statute,  and 
also  to  embody  a  view  that  was  expressly 
rejected  in  WUd  v.  Waygood,  [1882]  1  Q.B. 
781.  The  first  seems  equally  objectionable 
on  other  grounds.  It  appears  to  me  that 
it  could  not  have  enlightened  the  jury,  and 
might  indeed  have  misled  them,  unless  the 
Judge  had  gone  on  to  do  what  the  direction 
docs  not  ask  him  to  do,  and  had  defined  by 
reference  to  the  precise  facts  of  the  case 
what  he  meant  by  a  "  specific  order  "  which 
the  pursuer  was  bound  to  obey. 

I  must,  however,  stato  that,  with  the 
greatest  respect  to  the  jjresiding  Judge,  I 
have  to  assent  to  the  view  that  has  been 
expressed  of  the  positive  directions  which 
were  given  by  him  to  the  jury.  The  lead- 
ing proposition  in  law  which  ne  laid  down 
comes  to  this,  that  if  the  jury  were  satisfied 
that  the  injury  arose  by  reason  of  the  negli- 
gence of  Garrie,  his  negligence  i-endered 
the  defenders  liable  in  the  circumstances. 
And  then  his  Lordship  went  on  to  say  what 
was  meant  by  conforming  to  orders,  and 
his  statement  was  that  if  Garrie  "was  in  a 
position  of  superiority  to  the  injured  work- 
men in  the  sense  that  the  injured  workman 
waa  bound  to  obey  his  orders,  and  that  if 
the  injured  workman  was  in  the  course  of 
doing  his  work,  then  he  was  in  the  sense  of 


the  statute  conforming  to  these  orders 
although  the  orders  were  not  special."  Now, 
I  cannot  agree  with  that  expression  of 
the  law  for  the  reasons  your  Lord- 
ship has  g^ven.  I  think  it  stops  short  of 
what  the  express  words  of  tne  statute 
require.  What  I  think  they  require  I  can- 
not put  in  better  words  than  those  used  by 
Lord  Herschell  in  TTiW  v.  Waygood  [1892]. 
1  Q.B.  781,  in  a  passage  that  has  not  been 
already  quoted.  After  {Kiinting  out  that  it 
is  not  necessary  that  conformity  to  the 
order  should  be  the  cauaa  causane  of  the 
injury,  he  goes  on  to  say — "  The  negligence 
must  be  the  causa  causans  of  the  injury, 
no  doubt.  That  is  what  gives  the  right  of 
action,  and  if  the  section  had  stopped  there 
that  is  all  that  would  have  to  be  proved— 
viz.,  negligence,  which  was  the  cauga 
eavMins  of  the  injury  to  the  person  who 
suifered.  But  then  the  section  does  not 
stop  there,  and  undoubtedly  something 
more  must  be  proved.  It  is  not  enough  to 
prove  that  there  was  negligence  in  a  servant 
of  the  defendant  which  caused  the  injury, 
nor  that  that  negligence  wtis  the  negli(^nce 
of  the  person  to  whose  orders  the  plaintiff 
was  bound  to  conform,  bnt  it  must  be 
proved  that  the  injury  arose,  not  alone 
trom  the  negligence  of  such  a  person,  but 
also  from  his  having  conformed  to  the 
order."  Now,  it  is  this  last  proposition  that 
ought  to  have  been  put  to  the  jury  here  to 
enable  them  to  arrive  at  a  sound  and  intel- 
ligent verdict.  They  should  have  been 
asked  to  say  not  only  whether  the  accident 
resulted  from  the  negligence  of  Garrie,  but 
also  whether  it  resulted  from  the  pursuer 
having  conformed  to  an  order  of  Garrie. 
The  kind  of  order  which  Lord  Herschell 
supposed  is  made  quite  clear  in  the  passage 
from  his  judgment  which  your  Lordship 
quoted  towards  the  end  of  your  opinion. 
On  looking  at  the  case  cited  by  Lord  Her- 
schell— the  case  of  Howard  v.  Bennett,  58 
L.J.  (Q.B.)  129,  eo  L.J.  152— it  seems  clear 
that  if  the  pursuer  had  been  ordered  by 
Garrie  to  stand  in  a  certain  position  towards 
the  machine  which  placed  him  in  a  position 
of  danger  if  the  machine  started,  and  if 
Garrie,  who  was  in  charge  of  the  machine, 
had  then  started  it  and  caused  the  accident, 
all  the  conditions  of  the  sub-section  would 
have  been  complied  with.  If  he  were  stand- 
ing in  a  position  of  danger,  then  Garrie's 
negligence  in  starting  the  machine  would 
be  the  causa  caiisans  of  the  accident,  but 
the  conforming  to  i  he  order  which  placed 
him  in  that  position  of  danger  would  also 
be  a  cause,  though  not  so  immediate,  of  the 
accident;  and  so  the  conditions  of  the 
statute  would  be  satisfied  by  the  accident 
being  the  result  of  Garrie's  negligence  and 
of  the  workman  conforming  to  his  order. 

I  also  agree  as  to  the  necessity  of  having 
a  particular  order,  in  this  respect  that  the 
injured  man  must  at  the  time  of  the  injury 
have  been  acting  in  obedience  to  an  oraer. 
It  is  not  enough  to  show  that  he  was  acting 
in  the  ordinary  course  of  his  work,  unless 
it  be  shown  that  he  wtis  doing  so  in  conse- 
quence of  an  order  from  the  fpUow-wrork- 
man  whose  negligence  caused  the  injury. 
I  do  not  think  it  is  necessary  that  the  order 
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should  be  g^ven  in  explicit  woi-ds,  or  at  the 
precise  time  of  the  accident.  I  think  it 
might  be  g^ven  without  the  use  of  express 
words  at  all ;  but  it  must  be  an  order  the 
conformine  to  which  places  the  man  in  a 
position  of  daneer,  and  the  circumstances 
must  be  such  tnat  the  negligence  of  the 
man  giving  it  so  operated  as  to  cause  the 
injury.  Further,  tne  order  must  be  such 
that  the  pursuer  would  be  entitled  to  say 
that  it  was  not  as  a  result  of  his  own  judg- 
ment and  discretion  that  he  got  into  the 
position  of  danger,  but  as  the  result  of 
obedience  to  an  order  which  he  was  bound 
to  obey,  whatever  he  himself  might  think 
was  prudent. 

I  do  not  think  it  necessary  to  go  further 
or  deeper  into  the  requirements  of  the 
statute.  It  is  enough  to  say  that  I  think 
the  jury  were  not  directed  to  a  considera- 
tion of  the  main  point  in  the  case,  inasmuch 
as  they  were  not  directed  to  consider 
whether  the  injury  did  or  did  not  result 
from  conformity  to  an  order  that  was  given 
by  Oarrie.  There  is  enough  of  evidence,  I 
think,  to  justify  the  jury  in  finding  that 
the  accident  was  caused  hy  the  negligence 
of  Oarrie,  and  that  the  pursuer  was  bound 
to  conform  to  Garrie's  orders,  but  I  do  not 
think  there  is  evidence  that  Oarrie  (^ave 
any  order  which  placed  the  pursuer  in  a 
position  of  danger,  and  it  follows  that  there 
can  be  no  evidence  that  the  injurv  resulted 
from  the  pursuer  having  conformed  to 
such  order. 

LoBD  Stormonth  Darling  — As  your 
Lordships  are  deciding  that  there  is  to  be 
a  new  trii^.  it  is  undesirable  to  comment 
more  than  is  absolutely  necessary  upon 
evidence  which  must  be  g^ne  over  again 
before  another  jury.  Biit  it  is  right  that  I 
should  accept  my  share  of  responsibility  in 
connection  with  the  former  verdict,  for 
although  your  Lordships  have  not  held 
that  I  ought  to  have  given  either  of  the 
directions  which  I  was  asked  by  the  de- 
fenders' counsel  to  g^ve,  I  cannot-  help 
feelinK  that  the  view  which  I  then  took, 
and  still  take,  of  the  meaning  of  sec.  1  (3) 
of  the  Employers'  Liability  Act  must  have 
had  something  to  do  with  the  result.  I  need 
not  say  that,  in  so  far  as  my  view  differs 
from  that  of  your  Lordships,  I  must  neces- 
sarily hold  it  with  gpeat  distrust.  But  I 
think  I  should  be  pusillanimous  if  I  did  not 
state  it. 

My  view,  then,  shortly  is  this— The  Act 
is  a  remedial  Act,  intended  to  mitigate  in 
favour  of  workmen  the  severity  of  the 
doctrine  of  collahorateur.  It  should  there- 
fore, 'Where  any  doubt  exists,  be  read 
favourably  to  the  application  of  the  remedy 
which  the  Legislature  intended.  By  the 
third  sub-section  the  employer  is  made 
responsible  to  a  workman  for  the  negli- 
gence of  a  fellow-workman  when  three 
thingfs  combine— (1)  that  the  injured  work- 
man is  bound  at  the  time  of  the  injury 
to  conform  to  the  orders  or  directions  of 
his  fellow-workman ;  (2)  that  he  does  so 
conform  ;  and  (3)  that  the  injury  resulted 
from  his  having  so  conformed.  The  first 
thing  to  be  proved  is  that  the  workman  in 


authori^  was  guilty  of  negligence;  until 
that  18  done  the  other  three  conditions  of 
liability  do  not  arise.  The  negligence  may 
be  connected  with  the  order  which  results 
in  the  injury,  or  it  may  not;  it  may  be 
altogether  unconnected  with  it,  except  in 
so  far  as  an  arbitrary  connection  is  brought 
about  by  the  statute  requiring,  on  the  one 
hand,  that  the  injury  should  be  caused 
"by  reason"  of  the  negligence,  and,  on 
the  other  hand,  that  the  injury  should 
"result"  from  conformity  to  the  order. 
But  essentially  and  in  themselves  the 
negligence  and  the  order  are  quite  distinct. 
You  have  fli-st,  then,  to  prove,  under  the 
Act,  negligence  on  the  part  of  the  man 
whom  I  may  call  the  "gaffer,"  and  next 
you  have  to  prove,  apart  from  the  Act, 
that  the  injured  workman  was  not  guilty 
of  contributory  negligence,  for  unless  con- 
tributory negligence  is  negatived  you  need 
not  even  consider  the  question  of  conform- 
ing to  orders.  At  the  trial  I  made  that 
clear  to  the  jury,  and  I  have  no  doubt  they 
concluded,  as  they  were  entitled  to  con- 
clude, that  they  were  dealing  with  a  negli- 
gent gaffer  on  the  one  hand— negligent  in 
respect  that  he  started  this  machine  with- 
out warning— and  a  non-negligent  labourer 
on  the  other — non-negligent  in  respect  that 
he  had  no  reason  to  expect  that  the 
machine  would  be  started  without  warn- 
ing. I  do  not  understand  your  Lordships 
to  hold  that  the  jury  in  so  holding  were 
going  against  the  weight  of  evidence,  but 
if  you  do  I  respectfuUydissent.  Then  came 
the  crux  of  the  cose— Was  the  injured  man 
acting  under  orders  ?  It  was  not  alleged 
that  there  was  any  specific  order,  or  any 
order  in  words,  or  any  order  even  by  sig^ 
or  gesture,  to  do  the  work  of  clearing  off 
the  shivers  at  any  prescribed  place  or  in  any 
prescribed  way.  But  I  confess  I  thought, 
and  I  still  think,  that  if  the  man  was  doing 
his  appointed  work  in  a  way  that  had  been 
followed  before  without  objection  on  the 
part  of  the  gaffer,  and  in  which  there  was 
no  neglect  or  his  own  safety  so  long  as  the 
machine  remained  at  rest,  then  he  was  in  a 
reasonable  sense  conforming  to  the  gaffer's 
orders.  I  think  that  the  requirement  of 
conforming  to  orders  was  not  intended  to 
exclude  the  claim  of  an  injured  workman, 
innocent  of  any  contributory  negligence, 
merely  because  the  negligent  gaffer  ab- 
stained from  giving  an  express  order  as  to 
where  his  subordinate  was  to  stand,  or  how 
he  was  to  do  his  work,  at  the  moment  of 
injury.  I  think  that  the  requirement  was 
intended  to  meet  the  case  of  a  disobedient 
or  heedless  workman  not  doing  his  work, 
or  doing  it  in  a  careless  way. 

In  the  case  of  MUlward,  14  Q.B.D.  68,  it 
was  held  that  the  order  need  not  be  in 
express  words  but  might  be  implied  from 
the  circumstances ;  and  the  implied  order 
there  was  merely  to  assist  in  the  operation 
of  unloading  three  iron  frames  from  a  van, 
one  of  which  fell  on  the  plaintiff  and  in- 
jured him,  the  untying  of  one  of  the  strings 
which  held  the  frames  being  done  by  the 
plaintiff  himself  without  any  express  order 
from  the  vanman.  L.  J.  Matthew  (then  J.) 
said,  at  the  foot  of  p.  7ft— "The  plaintiff 
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was  doing  what,  according  to  the  evidence, 
it  was  the  ordinary  course  of  business  for 
him  to  do  in  unloading  similar  goods.  _  Is 
it  necessary  in  order  that  the  sub-section 
may  apply  that  an  order  should  be  verbally 
given  to  a  man  to  do  what  it  is  the  ordinary 
course  of  his  duty  to  do  every  day  in  the 
week?"  To  that  qiiestion,  when  applied 
to  the  present  case,  1  answer  "no"  ;  and  it 
is  because  I  fear  that  your  Lordships'  judg- 
ment in  holding  that  the  order  must  he  as 
your  Lordship  has  put  it  "particular"  will 
be  taken  as  meaning  that  the  order  must 
be  express  and  precise,  and  thescope  of  the 
sub-section  may  thus  be  restricted  within 
narrower  bounds  than  the  Legislature  in- 
tended, that  I  venture  to  think  that  this 
verdict  should  stand. 

I  would  only  add  that  cases  falling  under 
this  sub-section  of  the  Employers'Liability 
Act  must  now  be  considered  as  involving 
too  much  metaphysical  refinement  to  make 
them  suitable  for  jury  trial. 

Counsel  for  the  defenders,  while  admitting 
that  following  the  general  rule  the  expenses 
of  the  previous  trial  and  the  discussion  on 
the  motion  for  a  new  trial  should  be 
reserved,  moved  for  the  expenses  of  the 
discussion  on  the  bill  of  exceptions.  He 
referred  to  Macdonald  v.  Wyllie  &  Son, 
December  22,  1898,  1  F.  330,  36  S.L.B.  282 ; 
and  Henderson  v.  Russell,  October  22,  1805, 
23  R.  25,  33  S.L.R.  14. 

The  Lord  President  stated  that  the 
Court  would  consider  the  point,  and  siibse- 
quently,  the  case  having  been  put  out  in  the 
single  bills,  intimated  that  after  consulta- 
tion with  the  Judges  of  the  Second  Divi- 
sion, the  opinion  of  the  Court  was  that 
there  appeared  no  i-eason  to  depart  from 
the  practice  of  the  Court  as  established  by 
the  Second  Division  in  Macdonald  v.  Wyllie 
&  Son,  that  there  was  no  distinction  to  be 
drawn  between  cases  where  a  new  trial  was 
allowed  on  the  ground  that  the  verdict  was 
contrary  to  evidence  and  cases  where  a 
new  trial  was  allowed  on  a  bill  of  excep- 
tions, and  that  the  expenses  of  the  discus- 
sion on  the  bill  of  exceptions  would  accord- 
ingly also  be  reserved. 

The  Court  allowed  the  exceptions,  made 
the  rule  absolute,  set  aside  the  verdict,  and 
granted  a  new  trial,  reserving  all  questions 
of  expenses. 

Counsel  for  the  Pursuer  —  J.  C.  Watt, 
K.C.— J.  A.  Christie.  Agents— St  Clair 
Swanson  &  Manson,  W.S. 

Counsel  for  Defenders— G.  .Watt,  K.C.— 
Constable.  Agents— Simpson  &  Marwick, 
W.S. 


Thurtday,  Novtmber  23. 

FIRST     DIVISION. 

[Lord  Ardwall,  Ordinary. 
TURNER  I'.  SELKIRK'S  TRUSTEE. 

Process — Reclaiming  Note — Assignation  of 
Decree — Assignee  Sisted  as  Pursuer  along 
with  Original  Pursuer — Interlocutor  Pro- 
nounced on  Withdrawal  of  Reclaiming 
Note. 

The  pursuer  in  an  action  for  payment 
having  obtained  decree  in  the  Outer 
House,  the  defender  lodged  a  reclaim- 
ing note.  Subsequently  the  pursuer 
assigned  his  right  under  the  decree, 
and  his  assignee  was  sisted  as  pursuer 
along  with  the  original  pursuer. 

The  defender,  desiring  to  withdraw 
his  reclaiming  note,  moved  the  Court 
to   refuse    the   reclaiming  note.      The 
original  pursuer  thereupon  moved  the 
Court  to  recal  the  interlocutor  of  the 
Lord  Ordinary,  and. of  new  grant  de- 
cree in  similar  terms  in  favour  of  his 
assignee. 
The  Court  refused  the  reclaiming  note. 
In  an  action   at   the   instance   of  James 
William  Turner,  writer,  Greenock,  against 
Thomas  Landells  Selkirk,  chartered  accoun- 
tant, Glasgow,  sole  accepting  trustee  acting 
under  the  trust-disposition  and  settlement 
of  the  deceased  James  Landells    Selkirk, 
concluding  for  payment  of  a  sum  of  money, 
the   Lord   Ormnary   (Ardwall),   on   2nd 
March  1006,  decerned  against  the  defender 
in  terms  of  the  conclusions  of  the  summons, 
and  found  the  pursuer  entitled  to  expenses. 
On  the  same  date  the  defender  lodged  a 
reclaiming  note  against  this  interlocutor. 

Subsequently  the  pursuer  assigned  his 
right  under  the  decree  to  one  Farmer,  and 
on  25th  October  1006  Farmer  was  sisted  as 
pursuer  in  the  action  along  with  the  ori- 
ginal pursuer. 

On  23rd  November,  in  the  Single  Bills, 
counsel  for  the  defender  stated  that  the 
defender  desired  to  withdraw  his  reclaim- 
ing note,  and  moved  the  Court  to  refuse 
the  reclaiming  note  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary. 

Counsel  for  the  pursuer  Turner  moved 
the  Court  to  recal  the  interlocutor  of  the 
Lord  Ordinary,  and  of  new  grant  decree  in 
terms  of  the  conclusions  of  the  summons 
in  favour  of  the  pursuer  Farmer. 

The  Court  pronounced  this  interlocutor — 
"The Lords,  on  the  motion  of  counsel 
for  the  defender  and  reclaimer,  refuse 
the  reclaiming  note  for  him,  and  de- 
cern :  Find  the  pursuers  entitled  to 
additional  expenses  since  the  date  of 
the  interlocutor  reclaimed  against,  and 
remit,"  &c. 

Counsel  for  the  Pursuer  Turner— D.  An- 
derson.   Agent— A.  C.  D.  Vert,  S.S.C. 

Counsel  for  the  Pursuer  Farmer — J.  A 
Christie.    Agent— A,  C.  D.  Vert,  S.S.C. 

Counsel  for  the  Defender  —  Findlay. 
Agents-  Gill  &  Pringle,  S.S.C. 
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Thursday,  December  21. 

FIRST    DIVISION. 

BLACKBURN  v.  SHARP  &  ANOTHER. 

Process— Reclaiming  Note — Competency — 
Ejepirjf  of  Reclaiming  Days  on  a  Day  on 
which  Clerk's  Office  not  Open— Court  of 
Session  Act  1868  (31  and  32  Vict.  c.  100), 
aec.  51. 

Section  54  of  the  Court  of  Session  Act 
1868  enacts  that  where  the  leave  of  the 
Lord  Ordinary  has  been  obtained,  "a 
reclaiming  note,  presented  before  the 
whole  cauije  has  been  decided  in  the 
Outer  House,  may  be  lodged  within  ten 
days  from  the  date  of  the  interlocutor 
granting  leave  with  one  of  the  clerks  of 
the  Division  of  the  Court  in  which  the 
cause  depends,  without  transmission  of 
the  process  or  any  part  thereof." 

Where  the  time  for  lodging  a  reclaim- 
ing note  under  section  54  or  the  Court 
of  Session  Act  1868  expired  on  a  day 
when  the  clerk's  office  was  not  open, 
h^ld  that  the  reclaiming  note  was  com- 
petently lodged  on  the  first  day  there- 
after on  which  the  clerk's  omce  was 
open. 
In  an  action  pending  in  the  Outer  House 
the  Lord  Ordinai-y  (Dundas)  pronounced 
an  interlocutory  judgment  on  etn  December 
1905,  and  on  the  same  day  granted  leave  to 
the  defenders  in  the  action  to  present  a 
reclaiming  note  against  this  interlocutor. 

The  ten  days  within  which,  under  the  pro- 
visions of  section  51  of  the  Court  of  Session 
Act  1868,  a  reclaiming  note  might  be  lodjged 
expired  on  Saturday  16th  December.  The 
clerk's  office  in  the  Register  House  is  not 
open  on  Saturdays. 

The  reclaiming  note  was  boxed  on  Satur- 
day, 16th  December,  but  was  not  lodged 
till  the  following  Monday. 

On  December  21  the  reclaimers  enrolled 
the  case  in  the  Single  Bills  for  the  purpose 
of  moving  that  it  be  sent  to  the  Summar 
BolL 

Counsel  for  the  respondent  moved  the 
Court  to  refuse  the  reclaiming  note  as 
incompetent  in  respect  that  it  had  not  been 
timeously  lodged.  He  argued  that  the 
provisions  of  section  54  or  the  Court  of 
Session  Act  1868  requiring  the  reclaiming 
note  to  be  lodged  within  ten  days  were 
iinperative — Rosa  v.  Herde,  March  9,  1882, 
9  R.  710,  19  S.L.R.  481 ;  WaWa  Trustees  v. 
More,  January  16,  1800, 17  R.  318,  27  S.L.R. 
2Se. 

The  reclaimers  argued  that  the  cases 
founded  on  by  the  respondent  had  no  appli- 
cation, as  in  both  these  cases  there  had 
been  a  failure  to  box  within  the  required 
Dumber  of  days  from  the  date  of  the  inter- 
locutor reclaimed  against.  In  this  case  the 
reclaiming  note  was  timeously  boxed  on 
Saturday,  10th  December,  and  it  was  not 
lodKed  on  that  day  simply  because  the 
clerk's  office  was  closed  on  Saturdays. 
That  being  so,  the  provisions  of  section  54 
of  the  Act  were  sufficiently  complied  with 
by  the  reclaiming  note  being  lodged  on  the 
vouxun. 


first  day  thereafter  on  which  the  clerk's 
office  was  open— Henderson  y.  Henderson, 
October  17,  1888,  16  B.  5,  26  S.L.R.  11. 

The  Court  repelled  the  respondent's  objec- 
tion to  the  competency  of  the  reclaimmg 
note. 

Counsel  for  the  Pursuer  and  Respondent 
— Blackburn.  Agents— Mackenzie  &  Black, 
W.S. 

Counsel  for  the  Defenders  and  Reclaimers 
— W.  T.  Watson.  Agents— Reid  &  Crow, 
Solicitors. 


Tuesday,  November  28. 

FIRST    DIVISION. 

[Lord  Ardwall,  Ordinary. 
SAWREY-COOKSON  v.   SAWREY- 
COOKSONS  TRUSTEES. 

Reduction — Minority —  Misrepresentation — 
Essential  Error — Truet  Conveyance  by 
Lady  in  Contemplation  of  Marriage — 
Avertnents — Relevancy. 

In  an  action  of  reduction  of  a  trust- 
conveyance  raised  by  a  lady  with  con- 
sent of  her  husband  against  the  trus- 
tees,  the  pursuer  averred   that  when 
she  executed  the  deed  she  was  a  minor 
and  knew  nothing  of   business ;    that 
she  was  told  by  her  father,  whom  she 
trusted,  that  she  had  better  sign  it,  and 
that    the    deed    was    mei'ely    a    testar 
mentary  arrangement  of  her  fortune ; 
that  she  now  discovered  that  it  was 
alleged  to  be  an  in-e vocable  deed  under 
which  she  had  tied  up  her  whole  for- 
tune, even  as  against  herself.    Held  that 
her  averonents  were  relevant. 
Internationa  I    Law — Conflict — Trust-Deed 
Executed  by  Scotchwoman  in  intuitu  of 
English    MaT~riage  —  Deed    in    Scottish 
Form  and  Majority  of  Trustees  Scottish 
— Revocability    of    Trust    Conveyance — 
Power  to  Revoke. 

Prior  to  her  marriage  a  Scotchwoman 
executed  a  trust  conveyance  by  which 
she  conveyed  her  estate  to  trustees. 
The  deed  was  executed  in  intuitu  of 
an  English  marriage,  but  it  'nas  in 
Scottish  form,  and  two  of  the  three 
trustees  nominated  in  it  were  Scotch. 
Held  (1)  that  the  question  of  the  revoc- 
ability of  the  deea  fell  to  be  determined 
by  Scotch,  and  not  by  English  law ;  but 
(2)  that  averments  that  "  Dy  the  law  of 
England  the  effect  of  marriage  is  to 
incapacitate  a  wife  from  affecting  or 
revoking,  even  with  the  consent  or  her 
husband,  rights  already  created  by  her 
by  any  unilateral  deed  or  settlement 
in  contemplation  of  the  marriage," 
were  relevantly  made  by  the  defenders 
and  must  be  the  subject  of  inquiry. 
Trust  —  Revocation  —  Married  Woman — 
Deed  Ejcecuted  in  Contemplation  of  Mar- 
riage—Subsequent Marrvage — Power  to 
Revoke. 

In  contemplation  of  marriage  a  lady 
executed  a  trust  conveyance  conveying 
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her  estate  to  trustees.     Subsequent  to 
her  marriage  she  claimed  right  to  revoke 
it.    Held  that  on  the  authority  of  Watt 
V.  Watson,  January  16,  1807,  2A:  B.  330, 
34  S.L.R.  267,  had  she  remained  a  Scotch- 
woman she  would  have  been  entitled 
to  revoke   it.      Watt  v.    Watson  (dt. 
»wp.)  commented  on. 
International  Law— Conflict— Deed  Exe- 
cuted by  Lady    Domiciled  in  England 
Ratifying  Trust-Deed  Executed  by  her  in 
Contemplation  of  Marriage,  and  when 
DomicUed  in   Scotland — Revocability  — 
Averment  of  English  Law — Relevancy. 
A  lady,  subsequent  to  her  marriage 
to  a  domiciled  Englishman,  executed  a 
ratification  of  a  Scottish  tmst-convey- 
ance  granted  by  her  in  contemplation 
of  marriage,  and  when  she  was  domi- 
ciled  in  Scotland.      She  subsequently 
claimed  right  to  revoke  the  ratification. 
Held  (1)  that  the  question  of  the  revoc- 
ability of  the   ratification    was   to  be 
determined   by  English   law,   and    (2) 
that  averments  to  the  effect  that  by 
the  law  of  England  the  ratification  was 
irrevocable   were  relevantly   made   in 
defence,  and  must   be  the  subject  of 
inquiry. 
Reduction    —    Ratification     by     Married 
Womxin  with  Consent  of  her  Husband 
of  Conveyance   Executed   by  her   when 
Unmarried  —  Misrepresentation  —  Error 
— Concealment — Relevancy. 

A  lady  having  applied  to  the  trustees 
acting  under  a  trust  conveyance  granted 
by  her  prior  to  marriage  to  pay  her 
part  of  the  trust  funds,  the  trustees 
refused  to  do  so  unless  she  gp?anted  a 
ratification  of  the   trust  conveyance. 
After  negotiations  in  which  she  had 
independent  legal  advice,  and  in  which 
the  parties  dealt  with  each  other  at 
arm's  length,  she  executed  the  ratifica- 
tion.   In  a  subsequent  action,  in  which 
she  claimed  to  reduce  the  ratification, 
she   averred    that   she    had    signed   it 
under  essential  error ;  that  the  trustees 
had  failed  to  inform  her  that  the  trust- 
conveyance   was   revocable ;   and   that 
she  had  been  induced  to  execute  the 
ratification    by  misrepresentations   on 
the  part  of  the  trustees,  and  in  conse- 
quence of   statements  made  on  their 
behalf  that  it  was  truly  of  the  nature 
of  a  receipt.     Held  {rev.  the  judgment 
of  Lord  Ardwall,  Ordinary)  that  the 
pursuer's  averments  were  irrelevant. 
This  was  an  action  at  the  instance  of  Mrs 
Catherine  Anna  Stirling  Sawrey-Cookson, 
wife  of  James  Freville  Bawlinson  Sawrev- 
Cookson,  and  residing  with  him  at  the  Old 
Palace,   Chippenham,  Wiltshire,   and   the 
said  Mr  Sawrey-Cookson  as  her  curator  and 
administrator-in-law  and  for  his  own  in- 
terest, against  Thomas  Archibald  Warnock 
of  Portaferry,  County  Down,  Ireland,  and 
Mark  Bannatyne,  solicitor,  145  West  George 
Street,  Glasgow,  the  surviving  trustees  act- 
ing under  a  trust  convevance  and  settle- 
ment granted   prior   to   her   marriage  by 
Mrs  Sawrey-Cookson  (then  Miss  Stirling), 
with  the  special  advice  and  consent  of  her 


father,  the  deceased  Bichard  Stirling,  dated 
6th  June,  and  recorded  in  the  Books  of 
Council  and  Session  12th  July  1890. 

The  summons  concluded  for  reduction  of 
(1)  the  said  trust  conveyance  and  settle- 
ment, and  (2)  a  receipt  and  ratification 
ttiereof  dated  17th  March,  and  recorded  in 
the  Books  of  Council  and  Session  10th 
April  1804,  granted  by  Mrs  Sawrey-Cook- 
son, w^ith  consent  of  her  husband,  in  favour 
of  the  trustees ;  or  otherwise  for  declarator 
that  the  trust  conveyance  and  settlement 
was  revocable  by  Mrs  Cooksou  with  her 
husband's  consent. 

Mrs  Cookson,  prior  to  her  marriage,  re- 
sided with  her  rather  in  Melville  Street, 
Edinburgh,  and  had  a  Scottish  domicile.  Mr 
Cookson  was, at  the  date  of  the  marriage, 
and  still  was,  a  domiciled  Englishman. 
There  was  no  issue  of  the  marriage  in 
existence,  and  the  capital  funds  adminis- 
tered by  the  trustees  amounted  to  upwards 
of  iei5,O0O. 

Mrs  Cookson,  who  was  then  nineteen 
years  of  age,  by  the  trust  conveyance  and 
settlement  in  question,  in  contemplation  of 
her  approaching  marriage,  assigned  to  the 
trustees  therein  mentioned  her  whole  means 
and  estate  (excepting  as  therein  specified), 
reserving  power  to  herself  at  any  time 
to  ask  and  receive  from  the  trustees, 
with  their  consent  and  appi-oval,  on  her 
own  receipt,  a  payment  or  payments  out 
of  the  capital  of  her  estate  of  a  sum  or 
sums  not  exceeding  in  all  £2000,  as  her  own 
absolute  property.  The  purposes  of  the 
trust  were  briefly  these — Payment  to  the 
pursuer  Mrs  Sawrey-Cookson  of  an  ali- 
mentary liferent  of  the  free  yearly  income ; 
payment  of  a  similar  liferent  to  her 
husband  in  the  event  of  his  survivance; 
payment  of  the  capital  on  the  death  of 
the  survivor  of  the  spouses  to  the  chil- 
dren of  the  marriage,  and  failing  children, 
payment  of  the  capital  on  the  death_  of 
Mr  Cookson,  should  he  survive  his  wife, 
to  the  heirs  and  representatives  of  Mrs 
Cookson,  or  in  the  event  of  her  survivance 
to  herself.  Mr  Sawrey-Cookson  was  not  _a 
party  to  the  said  trust  conveyance,  and  it 
was  averred  by  the  pursuers  that  he  was 
not  aware  of  its  existence  until  some  time 
after  the  man-iage. 

With  regard  to  the  exectition  of  the  trust 
conveyance  and  settlement  by  Mrs  Sawrey- 
Cookson,  the  pursuers  averred : — "  (Cond. 
6}  .  .  .  Some  little  time  before  the  execu- 
tion of  the  deed  the  pursuer  Mrs  Sawrey- 
Cookson  was  told  by  her  father  that  it 
was  usual  and  proper  for  her  prior  to 
her  marriage  to  make  what  he  termed 
her  'will,'  and  shortly  thereafter  he 
further  informed  her  that  a  deed  for  that 
purpose  had  been  prepared  by  his  agents, 
and  would  be  presented  for  her  signature. 
No  explanation  whatever  was  given  to  the 
pursuer  Mrs  Sawrey-Cookson  of  the  nature 
and  effect  of  the  deed  so  prepared  beyond 
this,  that,  as  above-stated,  she  had  then 
been  led  by  her  father  to  believe  that  it  was 
of  the  nature  of  a  testamentary  settlement. 
On  5th  June  1890  the  pursuer  was  taken  by 
her  father  to  the  ofiBce  of  Messrs  Hamilton, 
Kinnear,    &    Beatson,   W.S.,   Edinburgh, 
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where  she  and  her  father  executed  the  deed 
in  presence  of  two  of  the  staff  in  the  ofiBce. 
The  pursuer  signed  said  deed  in  obedience 
to  her  father's  wishes  and  at  his  request. 
Prior  to  signing  the  same  the  pursuer  had 
not  seen  the  deed  or  any  draft  thereof,  or 
been  given  any  opportunity  of  examining 
or  considering  its  terms,  or  of  advising  with 
others  as  to  the  propriety  of  her  signing 
the  same.  The  deed  was  not  read  over  to 
her  at  the  time  of  its  execution,  and  neither 
then  nor  at  any  time  prior  thereto  was  the 
nature  and  effect  of  said  deed  explained  to 
her.  The  pui-suer  Mrs  Sawi-ey-Cookson, 
who  was,  as  oefore  stated,  then  in  minority, 
was  not  repi-esented  by  any  independent 
legal  adviser,  and  at  the  time  she  executed 
the  said  deed  was  in  complete  ignorance  of 
its  true  nature  and  effect.  Said  deed  was 
signed  by  her  in  the  erroneous  belief,  in- 
duced by  the  representation  of  her  father, 
as  above  stated,  that  the  deed  was  merely 
of  a  testamentary  character.  The  pui-suer 
was  not  aware  that  said  deed  was  of  the 
nature  of  a  matrimonial  trust  intended  to 
take  immediate  effect,  and  to  be  irrevocable, 
and  its  proposed  purpose  and  effect  was  not 
explained  to,  but  was  on  the  contrary  con- 
cealed from,  her  by  her  father  and  those 
advising  in  the  matter.  Had  the  true 
character  of  the  deed  been  explained  to 
the  pursuer  she  would  not  have  signed  the 
same,"  The  defenders  in  answer  averred 
that  Mrs  Cookson  was  at  the  time  of  execut- 
ingthe  deed  fully  aware  of  its  purpose. 

With  regard  to   the   execution    of   the 
receipt    and    ratification,     the    pursuers 
averred :— "  (Cond.  8)  In  or  about  May  10)2 
the  pursuer  Mrs  Sawrey-Cookson,  in  terms 
of  the  reserved  power  in  her  favour  con- 
tained in  the  deed,  requested  and  obtained 
from  the  trustees  payment  of  a  sum  of  £500, 
and    thereafter   sne  on   various   occasions 
made  application  to  the  trustees  for  further 
payments  up  to  at  least  the  limit  of  £20(X) 
prescribed  by  the  deed.    These  applications 
were  uniformly  i-efused.    In  or  about  the 
beginning  of  18&t,  owing  to  expenditure  on 
a  new  residence  and  other  causes,  the  pur- 
suer Mrs  Sawrey-Cookson's  financial  needs 
became  pressing,  and  some  creditors  were 
threatening  action.     She  again  appealed  to 
the  trustees,  w^ho  declined  to  consider  the 
same  unless  she  and  her  husband  were  pre- 
pared  to   ratify   the  trust  deed.     To  this 
course    the  pursuer  Mrs    Sawrey-Cookson 
declined    to    assent,    and    certain    corre- 
spondence   on    the    subject    then    ensued 
between  her  then  solicitors  .  .  .  and  Messrs 
Fetch  &  Smurthwaite,  solicitors,  London, 
acting  for  Messrs  Bannatyne  on  behalf  of 
the  trustees.     The  trustees   however  ad- 
hered to  the  position  that  ratification  of 
the   deed   must  precede  any  capital  pay- 
ment by    them    to  Mrs  Sawrey-Cookson. 
It    was    represented   to   the   pursuer  Mrs 
Sawrey-Ck>okson    that  any   action  at  her 
instance  to  enforce   her  demand   a{^ainst 
the  trustees  would  be  most  prejudicial  to 
her  father's  health,  and  also  that  on  her 
signing     the    document    in    question     all 
her   then   debts   would  be  settled  by  the 
trustees.     The  pursuer  Mrs  Sawrey-Cook- 
s<jn  throughout    protested   to  her  father 


and  to  the  defenders  and  their  advisers 
that  she  was  being  coerced  into  ratifying 
the  trust  deed,  and  that  undue  advantage 
was  being  taken  of  her  and-  her  husband's 
then  financial  straits.  She  was  informed 
that  bankruptcy  proceedings  would  issue 
against  her  at  the  instance  of  creditors, 
and  that  no  alternative  was  open  to  her 
other  than  compliance  with  the  trustees' 
conditions.  The  pursuer  Mrs  Sawrey- 
Cookson  was  further  at  the  time  in  a 
weak  state  of  health  and  suffering  from  a 
severe  mental  strain  owing  to  the  embar- 
rassed state  of  her  affairs.  Ultimately, 
under  the  pressure  brought  to  bear  on  her 
by  the  trustees  and  those  representing 
them,  and  in  view  of  her  urgent  financial 
difficulties,  the  pursuer  Mrs  Sawrey-Cook- 
son and  her  husband  were  forced  to  comply 
with  the  trustees'  demand  that  she  should 
confirm  the  ti-ust  deed,  and  the  receipt  and 
ratification     hereinafter    mentioned    was 

accordingly  signed (Cond.  10) 

Said  receipt  and  ratification  was  gi'aiited 
by  both  pursuers,  as  the  trustees  were  well 
aware,  in  consequence  of  the  financial 
pressure  to  which  they  were  at  the  time 
subjected.  When  said  document  was  first 
presented  to  the  pursuei-  Mrs  Sawrey- 
Cookson  for  signature  on  16th  March 
1894  she  declined  to  sign  it  on  the 
ground  that  the  trustees  were,  in  the  cir- 
cumstances, putting  undue  pressure  upon 
her.  .  .  .  The  pursuer  Mrs  Sawrej' -Cook- 
son  was  apprehensive  that  b^  signing  said 
receipt  and  ratification  her  right  to  reduce 
the  trust  conveyance  on  the  grounds  before 
mentioned  might  be  in  some  degree  pre- 
judiced, and  it  was  mainly  for  this  reason 
that  she  declined  to  sign  the  document 
when  fh-st  presented  for  her  signature.  She 
subsequently  however  had  an  interview 
with  Mr  Smurthwaite,  who  was  acting  for 
the  trustees,  and  who  is  her  brother-in-law. 
Mr  Smurthwaite  stated  to  the  pursuers 
that  the  document  was  truly  only  of  the 
nature  of  a  receipt,  and  was  only  required 
bjr  the  trustees  as  '  evidencing  her  good 
faith,'  and  that  her  father  was  prepared  to 
tissist  solely  on  the  condition  that  she 
signed  the  same.  Said  statements  were  in 
point  of  fact  untrue.  In  consequence  of 
said  statements,  and  of  the  pressure 
brought  to  bear  on  her,  the  pursuer  Mrs 
Sawrey-Cookson  was  however  induced  to 
sign  the  document.  .  .  .  When  signing 
said  document  .she  stated  that  she  did  not 
do  so  of  her  own  free  will  but  'under 
duress.'  The  said  document  contained  no 
recital  of  the  clauses  of  the  trust-deed,  and 
in  signing  it  the  pursuer's  husband  under- 
stood that  he  was  merely  as  his  wife's 
guardian  signifying  his  approval  of  the 
monetary  transaction  then  in  hand.  .  .  . 
The  trustees  and  those  advising  them  were, 
it  is  believed  and  averred,  at  the  time 
fully  cognisant  that  it  was  within  the 
power  of  the  pursuer  Mrs  Sawrey-Cookson 
to  recall  the  trust-deed,  but,  contrary  to 
their  duty,  they  concealed  this  both  from 
the  pursuers  and  their  advisers.  Neither 
the  pursuer  Mrs  Sawrey-Cookson  nor  her 
husband  were  at  this  time  aware,  nor  had 
they  been  advised,  that  it  was  within  Mrs 
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Sawrey-Cookson's  power,  and  that  she  was 
legally  entitled,  to  revoke  the  trust-deed, 
and  they  both  sigued  said  document  in 
complete  ignorance  of  their  legal  rights, 
and  in  particular  of  the  pursuer  Mrj 
Sawrey-Oookson's  right  to  revoke  said 
trust-deed.  Had  the  pursuer  Mrs  Sawrey- 
Gookson  and  her  husband  been  aware  that 
said  trust-deed  was  revocable  they  would 
have  declined  to  sign  the  deed  of  ratifica- 
tion. .  .  .  Said  receipt  aud  ratification  was 
executed  by  the  pursuers  sine  causa  in 
ignorance  of  their  legal  rights,  aud  under 
essential  error  as  to  its  import  and  effect. 

.  .  With  reference  to  the  defenders'  aver- 
ments added  by  way  of  amendment,  it  is 
denied  that  the  law  of  England  is  to  the 
effect  stated,  or  at  least  has  any  such  ej^ect 
incases  where  the  deed  sought  to  be  ratified 
either  contains  a  clause  of  revocation  or  is 
otherwise  revocable  at  thewiU  of  the  granter, 
or  is  truly  testamentary  in  character. "  (The 
words  in  italics  were  added  by  way  of 
amendment  in  the  Inner  House.) 

In  answer  the  defenders  stated  that  the 
pursuers  in  granting  the  ratification  were 
lullv  aware  of  all  their  rights  and  had 
an  independent  legal  advisei-.     They  "  ex- 

Elained  that  the  trust-deed  was  executed 
y  the  pursuer  Mrs  Oookson  in  con- 
templation of  her  marriage  with  a  domi- 
cilea  Euglishman,  and  that  therevocability 
of  said  deed  falls  to  be  decided  by  the  law 
of  the  matrimonial  domicile— ridaZi c«<,  the 
law  of  England,  according  to  which  a 
unilateral  settlement  made  oy  a  wife  prior 
to  and  in  contemplation  of  marriage  is  after 
the  marriage  irrevocable  by  either  or  both 
of  the  spouses.  In  any  event,  on  her 
marriage  and  consequent  a/Muisition  of 
an  English  domicile,  Mrs  Cookaon  by  the 
law  of  that  country  became  incapable  of 
affectxng  or  revoking  the  said  trust  deed, 
either  with  or  without  the  consent  of  her 
husband.  By  the  law  of  England  the  effect 
of  marriage  ts  to  incapacitate  a  wife  from 
affecting  or  revoking,  even  with  the  con- 
sent of  her  husband,  rights  already  created 
by  her  by  any  unilateral  deed  of  settlement 
in  contempUition  of  the  marriage.  The 
trust  deed  by  Mrs  Cookson  thus  became 
irrevocable  on  her  marriage.  PHirther,  the 
meaning  and  effect  of  the  receipt  and  rati- 
fication fall  to  be  decided  by  the  law  of 
England,  which  was  the  lex  domicilii  et 
loct  actus,  and  according  to  which  a  volun- 
tary or  contractual  postnuptial  settlement 
bjr  one  or  both,  respectively,  of  the  spouses, 
or  a  postnuptial  settlement  in  pursuance 
of  ineffectual  antenuptial  marriage  articles, 
are  all  irrevocable  at  the  instance  of  either 
or  both  of  the  spouses.  The  said  ratifica- 
tion was  thus  irrevocable."  (The  words  in 
italics  were  added  in  the  Inner  House.) 

The  pui-suers  pleaded  —  "  (1)  The  writs 
under  reduction  having  been  executed 
under  essential  error  as  to  their  import  and 
effect,  as  condescended  on,  the  pursuers 
are  entitled  to  decree  of  reduction  as 
craved.  (2)  The  writs  under  reduction  hav- 
ing been  executed  under  essential  error  a« 
to  their  import  and  effect,  induced  by  mis- 


representation and  concealment  as  conde- 
scended on,  the  pursuers  are  entitled  to 
decree  of  reduction  as  craved.  (4)  'fhe  pur- 
suers are  entitled  to  decree  of  declarator  as 
craved,  in  respect — (a)  said  trust  convey- 
ance and  settlement  was  and  is  revocable 
by  the  pursuer,  at  least  with  her  husband's 
consent;  and  (b)  the  nature  and  effect  of 
said  trust  conveyance  and  the  pursuer's 
right  to  revoke  the  same  were  in  no  wise 
affected  by  ifrs  Cookson' s  marriage  or  by  her 
consequent  acquisition  of  an  English  domi- 
cile, or  by  the  granting  of  the  said  receipt 
and  ratification."  (The  words  in  italics 
were  added  in  the  Inner  House.) 

The  defenders  pleaded—"  (1)  The  pursuers' 
statements  are  irrelevant.  (3)  The  defenders 
are  entitled  to  absolvitor,  in  respect  that 
(a)  the  trust  conveyance  and  settlement 
having  been  executed  bjr  the  pursuer  Mrs 
Oookson  in  contemplation  or  her  mar- 
riage with  a  domiciled  Englishman,  the 
revocability  thereof  falls  to  be  decided  by 
the  law  of  England,  according  to  which  it 
is  irrevocable  at  the  instance  of  the  pur- 
suers ;  (b)  separatim,  in  respect  that  the 
capacity  of  the  pursuer  Mrs  Cookson  to 
revoke  said  trust-deed  and  conveyance  faUa 
to  be  decided  bu  the  law  of  England,  and 
thai  according  to  that  law  she  is  incapable 
of  revoking  said  deed  either  with  or  without 
the  consent  of  the  pursuer  Mr  Cookson;  (c) 
in  any  event,  the  receipt  and  ratification 
having  been  executed  in  England  by  spouses 
domiciled  in  England,  falls  to  be  construed 
and  given  effect  to  according  to  the  law  of 
England,  and  accordingly  the  receipt  and 
ratification  is  irrevocable,  and  renders  said 
trust  conveyance  and  settlement  irrevocable 
at  the  instance  of  the  pursuers."  (The  words 
in  italics  were  added  in  the  Inner  House.) 

On  14th  June  1905  the  Lord  Ordinary 
(Ardwaxl)  pronounced  this  interlocutor — 
"  Finds  (1)  tnat  the  trust  conveyance  and 
settlement  libelled,  taken  by  itself,  is  revoc- 
able by  the  pursuer  Mrs  Sawrey-Cookson  ; 
but  (2)  that  standing  the  receipt  and  ratifi- 
cation also  libelled,  uie  pursuers  are  barred 
from  reducing  or  revoking  the  said  trust 
conveyance ;  (3)  that  the  pursuers  allege 
that  they  are  entitled  to  have  the  said 
receipt  and  ratification  reduced,  as  having 
been  executed  under  essential  error  as  to  its 
import  and  effect,  induced  by  misrepresen- 
tation and  concealment :  Therefore,  before 
further  answer,  allows  to  the  parties  a 
proof  of  their  averments  relating  to  {First) 
the  granting  and  execution  of  the  receipt 
and  ratification  under  reduction ;  and 
(Second)  the  law  of  England  applicable  to 
Doth  and  each  of  the  deeds  under  reduc- 
tion." .  .  . 

Opinion. — "  In  this  action  Mrs  Catherine 
Anna  Stirling  or  Sawrey-Cookson,  with 
consent  of  her  husband,  and  he  for  his  own 
interest,  seek  to  reduce  a  trust  conveyance 
executed  by  Mrs  Cookson  before  her  mar- 
riage, and  a  receipt  and  ratification  granted 
by  Mrs  Sawrey-Cookson  and  her  husband 
on  17th  March  1894 ;  alternatively,  declar- 
ator is  asked  that  the  said  trust  conveyance 
is  revocable  by  Mrs  Sawrey-Cookson ;  that 
she  is  entitled  to  revoke  it ;  and  that  upon 
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such  revocation  the  defenders,  who  are  the 
trustees  under  the  trust  conveyance  and 
settlement,  are  bound  to  denude  of  the 
whole  trust-estate  in  favour  of  Mrs  Sawrey- 
Cookson. 

"The  fli-st  question   argfued   to  me  was 
whether  the  trust-conveyance  executed  by 
Mrs  Sawrey-Cookson  was  revocable  by  her 
prior  to  the  execution  of  the  receipt  and 
ratification  under  reduction.     It  was  con- 
ceded by  counsel  for  the  defenders  that  if 
that  question  is  to  be  judged  by  the  law  of 
Scotland,  the  present  case  is  ruled  by  the 
decision  in  Watt  v.  Watnoti,  16th  January 
1867,  24  R.  390,  but  he  maintained  that  as 
the  trust  conveyance  and  settlement  was 
truly  a  matrimonial  deed,  in  respect  that 
it  bore  to  be  executed  in  view  of  an  intended 
marriage,  and  contained  provisions  in  fav- 
our of  the    granter's  future  husband  and 
possible  chilm-en,  the  question  of  its  revoc- 
ability  fell  to  be  decided  by  the  law  of  the 
matrimonial    domicile ;    that    the    matri- 
monial domicile  admittedly  was  English, 
and  that  by  English  law  such  a  deed  was 
not  revocable  by  either  or  both  of   the 
spouses.     I  am  of  opinion  that  the  ques- 
tion of  the  revocability  of  the  deed  must 
be  judged  of  by  the  law  of  Scotland,  that 
being  the  law  by  which  it  was  intended  at 
its  execution  by  the  parties  that  the  deed 
should  he  governed.    Several  considerations 
support  this  view.    (1)  The  deed  itself  is  in 
Scottish   form,  was  executed   in   Scotland 
by  a   domiciled    Scotchwoman,    with   the 
consent  of  her  father  as  her  curator,  who 
was   also    domiciled    in    Scotland ;    (2)    it 
appears  to   have   been    intended   that  the 
trust  should    be  managed   in   Scotland  by 
the  family  law-ag^nt,  who  was  nominated 
one  of  the  trustees,  and  power  to  employ 
whom   as   law-agent   is  specially  given  in 
the  trustKieed  ;  (a)  by  the  second  and  third 
purposes  of  the  trust,  alimentary  liferents 
are  given,  and  such  pi-ovisions  are  ineffec- 
tual accot^ding^  to  the  law  of  England — see 
Lord  Shand's  opinion  in  Corbet  v.  WaddeU, 
7  R  208 ;  (4)  in  the  event  of  there  being  no 
children  of  the  marriage,  and  of  the  truster 
dying  intestate,  the  fee  of  the  trust  estate 
is  destined  '  to  my  own  legal  representatives 
whomsoever  according  to  the  law  of  Scot- 
land ' ;  (5)  further,   there  is   a  declaration 
that  the  provisions  conceived  in  favour  of 
the  husband  and  children  of  the  marria^i^e 
are  to  be   in    full  of  all  claims  arising  1>o 
them,  whether  under  the  Married  Women's 
Property  (Scotland)  Act  1881,  or  under  any 
other  statute  or  at  common  law,  and  fur- 
ther in    the   sa.me   clause,   all   of  which  is 
conceived  in  terms  applicable  to  a  Scotch 
trust,  the  jiis  nuiriti  and  right  of  adminis- 
tration and  curatorial  power  of  husbands 
is  excluded  from  provisions  descending  to 
females. 

"It  was  ably  argued  for  the  defenders 
that  while  the  interpretation  and  effect  of 
the  deed  itself  might  fall  to  be  judged  of 
according  to  the  law  of  Scotland,  yet  the 
rights  of  the  parties  interested  in  the  deed 
to  revoke  it  fell  to  be  regulated  by  the  law 
of  the  matrimonial  domicile.  I  cannot 
assent  to  this  reasoning.  I  consider  that 
the  revocability  of  a  deed  must  be  judged 


of  by  the  law  which  regulates  the  legality 
and  operation  and  effect  of  the  deed  in 
other  respects,  and  so  judging  the  matter 
I  am  of  opinion  that  the  deed  of  con- 
vejrance    was    revocable.     (See    Corbet   v. 

Waddell,  quoted  supra,  and  in  re  Fitz- 
gerald, L.R.  1904,  1  Ch.  D.  573,  and  Duncan 
V.  Canon,  18  Bevan,  128.) 

"  The  next  point  for  decision  is  as  to  the 
effect  of  the  receipt  and  ratification  under 
reduction.  It  was  maintained  for  the  pur- 
suers that  this  deed  must  follow  the  same 
rule  as  the  trust  conveyance,  it  being  an 
ancillary  deed  to  it,  and  indeed  primarily, 
a  receipt  for  moneys  payable  under  it,  and 
the  case  of  Duncan  v.  Canon,  above  cited, 
and  Ttceedie  v.  Maunder,  L.R.,  1901, 1  Ch.  D. 
547,  were  referred  to.  I  cannot  assent  to 
this  argument.  The  deed  in  question  is 
not  only  a  receipt  but  a  ratification.  The 
following  is  the  clause  of  ratification : — 
'  Further,  I,  with  consent  and  concurrence 
of  my  said  husband,  and  he  for  all  right 
competent  to  him  in  the  premises,  do 
hereby  not  only  ratify,  adopt,  and  confirm 
the  said  trust  conveyance  and  settlement^ 
and  the  whole  heads,  clauses,  and  pro- 
visions therein  contained,  but  also  ratify 
and  approve  the  whole  actings  of  the  said 
trustees  thereunder.'  The  deed  contains  a 
clause  of  registration,  and  is  duly  signed 
by  both  pursuers  and  authenticated  in  the 
English  form.  I  accordingly  consider  this 
deed  a  valid  ratification  and  adoption  by 
both  the  spouses  of  the  trust  conveyance, 
and  it  certainly  would  be  a  novel  doctrine 
to  hold  that  all  deeds  of  ratification  were 
subject  to  revocation  or  reduction  in  the 
same  way  as  the  deeds  which  they  purport 
to  ratify.  It  would  follow,  of  cotirse,  from 
such  a  doctrine  that  ratification  of  one 
deed  by  another  would  be  impossible. 

"It  was  practically  admitted  by  the 
counsel  for  the  pursuers  that  this  deed,  if 
allowed  to  stand  unreduced,  would  be  a 
complete  answer  to  an  action  of  reduction 
at  the  instance  of  the  pursuers  of  the 
original  trust  conveyance,  and,  as  already 
stated,  I  think  that  standing  unreduced  it  is 
equally  valid  as  a  bar  to  revocation  by  the 
pursuers  or  either  or  l)oth  of  them. 

"The  pursuers  maintained  further  that 
the  receipt  and  ratification,  apart  from  its 
ancillary  relation  to  the  other  deed,  is 
itself  revocable  by  the  law  of  Scotland, 
just  as  it  would  have  been  if  it  had  been  a 
repetition  in  extenao  of  the  original  trust 
conveyance  which  it  bears  to  adopt  and 
ratify. 

"  I  am  of  opinion,  on  the  contrary,  that 
it  is  irrevocable.  It  must  be  noticed  that 
the  trust  conveyance  is  adopted  not  only 
by  the  wife  but  by  the  husband,  and  I 
think  that  this  amounts  in  law  to  the 
execution  of  a  postnuptial  contract,  for 
reading  the  two  deeds  together  I  think 
that  is  the  legal  result  which  must  be 
arrived  at.  Now,  even  supposing  the 
deeds  to  be  judged  of  by  the  law  of  Scot- 
land, I  think  that  upon  the  authority  of 
such  cases  as  Allan  v.  Kerr,  8  Macph.  34 ; 
Loio'a  Trustees,  5  R.  185 ;  and  Peddie, 
.18  R.  491,  such  deed  being  a  reasonable 
marriage  contract  is  not  revocable  at  the 
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instance  of  either  or  both  of  the  spoiises. 
But  I  consider  further  that  the  receipt  and 
ratification  being  a  matrimonial  deed  exe- 
cuted in  England  atante  Tnatrimonio  must 
be  given  efiFect  to  as  an  English  deed,  and 
according  to  the  averments  of  the  de- 
fenders, which  will  require  to  be  {jroved, 
not  being  admitted,  such  a  deed  is  irre- 
vocable. 

"The  pursuers,  however,  maintain  that 
they  have  set  forth  a  relevant  case  for 
reduction  of  the  said  ratification  on  the 
ground  of  essential  error  as  to  its  import 
and  effect,  induced  by  misrepresentation 
and  concealment  on  the  part  of  the  de- 
fenders. I  must  say  that  I  have  difficulty 
in  holding  that  a  relevant  case  has  been 
stated,  but  having  regard,  particularly,  to 
the  averments  regarding  Mr  Smurthwaite's 
intervention,  I  am  not  prepared  to  dispose 
of  the  case  without  a  proof.  In  the  view 
I  have  taken  of  the  case,  there  seems  no 
reason  for  a  proof  in  support  of  the  reduc- 
tive conclusions  so  far  as  affecting  the 
trust  conveyance.  As  there  requires  to  be 
a  proof  regarding  the  law  or  England 
bearing  on  the  question  of  revocation  of 
the  receipt  and  ratification,  I  think  it  as 
well  that  there  should  be  also  a  proof 
regarding  the  law  of  England  as  regards 
the  revocability  of  the  trust  conveyance ; 
such  proof  should  not  add  much,  if  any- 
thing, to  the  expense,  and  it  would  obviate 
the  necessity  for  further  proof  in  the  event 
of  my  first  finding  being  hereafter  held  to 
be  en'oneous." 

■  The  pursuers  reclaimed,  and  argued — Both 
the  trust  conveyance  and  the  ratification 
were  revocable.  The  ratification  was  purely 
ancillary  to  the  principal  deed,  and  fell  to 
be  construed  by  the  same  law.  The  ratifi- 
cation w;is  not  a  deed  between  the  spouses, 
but  a  receipt  by  the  lady  to  certain  trustees. 
Tlie  main  cause  for  which  it  was  granted 
was  to  secure  the  trustees.  It  was  prepared 
in  Scotland,  was  in  Scotch  form,  and  bore 
to  be  executed  in  virtue  of  a  reserved  power 
in  a  Scotch  deed.  It  ought  thei-efore  to  be 
construed  according  to  the  law  of  Scotland 
— Duncan  v.  Canon,  1853,  18  Beav.  128, 
aff.  18.55,  7  De  G.  M.  &  G.  78;  De  Nicols 
V.  Curlier,  [1900]  A.C.  21.  The  effect  of  the 
ratification  was  to  confirm  the  deed  as  it 
was — i.e.,  subject  to  revocation — and  no 
amount  of  ratification  could  render  such  a 
deed  irrevocable,  or  defeat  the  inherent 
power  of  the  spouses  to  revoke  it.  The 
ratification  was  not  a  postntiptial  contract, 
but  even  if  it  were  it  would  be  revocable  as  a 
donation  to  the  husband,  who  gave  nothing 
in  exchange  for  it.  There  was  no  issue  of 
the  marriage  in  existence,  and  therefore  no 
jus  qucmltum.  In  the  case  of /«ir'«  Trus- 
tees, referred  to  by  the  Lord  Ordinary,  the 
deed  was  a  unilateral  one  by  the  husband, 
equivalent  to  a  reasonable  provision,  and 
therefore  irrevocable.  The  pursuer  was 
entitled  to  an  issue  of  essential  error.  As 
to  Mrs  Cookson's  alleged  incapacity  by  the 
law  of  England  to  revoke  the  trust  convey- 
ance, the  following  authorities  were  referred 
to — Duncan  v.  Canon  (eU.  sup.) ;  Peillon 
V.  Brooking,  1858,  25  Beav.  218  ,•  Pouey  v. 


Bwdern,  [19001  1  Oh.  492  ;  Twcedie  v. 
Maunder,  [1901]  1  Oh.  547;  Bald  v.  Bald, 
wen,  76  L.T.  482. 

Argued  for  respondents  —  The  trust 
conveyance  fell  to  be  governed  by  English 
law.  That  was  the  intention  of  parties. 
The  deed  was  made  in  contemplation  of 
marriage,  and  in  view  of  the  fact  that  after 
marriage  the  parties  would  be  domiciled  in 
England.  By  the  law  of  England  the  deed 
was  iiTevocable.  After  her  marriage  Mrs 
Cookson  was  domiciled  in  England,  so  that 
the  lex  loci  contractus  and  the  le.v  loci 
domicilii  wei'e  the  same.  The  law  of  Eng- 
land therefore  determined  her  capacity  to 
revoke  the  trust  conveyance-Cooper  v. 
Cooper,  February  24, 1888, 15  R.  (H.L.)  21.  25 
S.L.B.  400.  By  the  law  of  England  the 
trust  conveyance  was  irrevocable,  and 
therefore  Mrs  Cookson  after  her  marriage 
was  not  entitled  to  revoke  it— Westlake, 
Private  International  Law,  45 ;  Dicey,  Con- 
flict of  Laws,  543,  rule  146;  Guepraite  v. 
Young,  1851,  4  De  G.  &  S.  217.  The  present 
case  was  moi-e  in  the  category  of  Laahley  v. 
Hog,  [1804]  4  Paton,  581,  than  of  £>e  KicoU 
V.  Curlier  [Ht.  Bv.p.).  Reference  was  also 
made  to  Fitzgerald,  [1904]  1  Oh.  573;  and 
Corbet  v.  Waddell,  November  13,  1879,  7  R. 
200,  17  S.L.R.  106.  The  ratification  adopted 
and  rendered  contractual  a  deed  which  was 
previously  not  contiuctual.  The  trust  con- 
veyance and  the  ratification  read  together 
were  equivalent  to  a  postnuptial  settlement 
in  the  law  of  Scotland,  and  as  there  was 
nothing  unreasonable  about  it  it  was  irre- 
vocable—Eraser,  H.  &  W.  ii,  1508 ;  Allan  v. 
Kerr,  October  21,  1889, 8  Macph. .%,  7  S.L.R. 
9 ;  Peddie  v.  Peddie's  Trustees,  February  6, 
1891, 18  B.  491,  28  S.L.R,  33a  All  that  wa« 
necessary  in  order  to  render  the  trust  con- 
veyance contractual  was  the  husband's  con- 
sent. That  was  given  in  the  ratification, 
and  therefore  standing  the  ratification  the 
trust  conveyance  was  irrevocable— Barras 
V.  Scottish  Wido^ca'  Fund  Society,  June  27, 
1900,  2  F.  lOM,  37  S.L.R.  831.  There  were 
no  averments  that  the  pui-suers  were 
induced  to  jp:ant  the  ratification  by  mis- 
representation. Mere  averments  of  essen- 
tial error  wei-e  not  enough— (ttow  v.  Binny, 
December  5,  1879,  7  R.  332,  17  S.L.R.  210; 
Stewart  v.  Kennedy,  March  10,  1890,  17 
R.(H.L.)25, 27 S.L.R.' 489.  Mrs  Cookson  had 
a  separate  legal  adviser.  That  was  an 
element  to  he  considered  —  Menzies  v. 
Menzies,  March  17,  1893,  20  B.  (H.L)  108,  at 
p.  142,  30  S.L.R.  530.  Moreover,  the  parties 
were  then  dealing  at  arm's  length,  so  that 
concealment  was  out  of  the  question.  In 
any  event,  the  defenders  were  entitled  to  a 
proof  of  their  averments  as  to  the  law  of 
England. 

At  advising— 

Lord  Preside.vt— Miss  Stirling,  a  Scot- 
tish lady  who  had  a  certain  amount  of 
fortune,  became  engaged  to  an  Englishman 
of  the  name  of  Sawrey-Cookson.  Acting 
under  the  advice  of  her  father,  she,  before 
she  was  married,  executed  a  trust  convey- 
ance and  settlement  which  dealt  with  her 
property.    I  do  not  need  for  the  purposes 
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of  this  case  to  go  minutely  into  the  provi- 
sions of  the  trust  conveyance  and  settle- 
ment further  than  to  say,  in  popular 
language,  that  it  tied  her  fortune  up  and 
prevented  her  husband  having  access 
thereto.  She  afterwards  married  Mr 
Sawrey-Cookson,  who,  as  I  have  already 
pointed  out,  was  an  Englishman.  Under 
the  provisions  of  the  trust  conveyance  and 
settlement  there  was  a  power  in  the  trus- 
tees, upon  the  demand  of  Miss  Stirling,  to 
give  her  a  certain  sum  of  money,  limited,  I 
think,  to  £2000,  out  of  the  property.  The 
trustees  were  not  in  any  way  bound  to  do 
80  unless  they  wished.  The  spouses  seem 
at  an  early  period  to  have  got  into  pecuniary 
difficulties,  and  accordingly  Mrs  Cookson 
made  a  requisition  to  the  trustees  to  advance 
her  out  of  this  money  a  sura  amounting  to 
not  more  than  £2000.  The  trustees — I  am 
going  rapidly  over  the  facts  of  the  case  at 
this  moment — were  unwilling  to  do  so, 
except  upon  condition  that  she  and  her 
husmnd  should  execute  a  ratification  of 
the  trust  conveyance  and  settlement  which 
she  had  made  before  she  was  married. 
Upon  these  terms  a  certain  amount  of 
money  was  paid  to  Mrs  Cookson,  and  she 
and  her  husband  gave  a  receipt  for  the 
money  she  i-eceived,  and  executed  a  ratifi- 
cation of  the  trust  conveyance  and  settle- 
ment. The  spouses  seem  again  to  have 
been  in  need  of  money,  ana  the  present 
action  is  a  demand  by  Mrs  Cookson,  with 
the  consent  of  her  husoand,  upon  the  trus- 
tees to  denude  of  the  whole  trust  estate, 
upon  the  ground  that  it  is  revocable  at  the 
instance  of  Mrs  Cookson  and  has  been  so 
revokoL  The  action  is  defended  by  the 
trustees  upon  the  gpround  that  they  have 
nopower  to  denude  in  theway  asked. 

llie  action  is  supported  not  only  by 
certain  views  of  the  law  applicable  to  the 
case,  but  also  by  averments  to  the  following 
effect:— The  pursuer  says  that  as  i-egards 
the  original  trust  'conveyance  and  settle- 
ment she  was  really  misled  by  her  father 
and  his  advisers,  that  she  was  at  that  time 
a  girl  of  seventeen  or  eighteen,  and  did  not 
understand  business ;  that  she  was  led  to 
believe  that  all  that  she  was  doing  in  exf  cut- 
ing  this  trust  conveyance  and  settlement 
was  to  make  certain  testamentary  arrange- 
ments as  to  her  property ;  and  that  it  was 
never  explained  to  her,  and  she  did  not 
know,  that  she  was  in  any  way  entering 
into  an  irrevocable  settlement  of  her  pro- 
perty. There  is  the  further  averment  tnat, 
as  regards  the  receipt  and  ratification 
which  I  have  already  referred  to,  she  also 
was  induced  to  execute  it  by  material  niis- 
rapresentation,  and  that  she,  in  giving  her 
consent  to  that  deed,  was  under  essential 
error.  The  Lord  Ordinary  has  made  certain 
findings  upon  this  matter,  and  he  has 
aUowed  parties  a  proof  of  their  averments 
relating  to  (first)  the  granting  and  execu- 
tion of  the  receipt  and  ratification  under 
nduction,  and  (second)  the  law  of  England 
applicable  to  both  and  each  of  the  deeds ; 
aoa  this  reclaiming  note  is  brought  against 
that  judgment. 

I  think  it  most  convenient  for  the  lucid 
treatment  of   this  case    not  to    proceed 


directly  to  the  Lord  Ordinary's  g^unds, 
but  to  take  the  case,  if  I  may  say  so, 
chronologically,  in  the  order  of  the  inci- 
dents which  happened.  Now,  the  first 
point  in  the  case  is  the  execution  of  the 
trust  conveyance  and  settlement  by  this 
lady,  when  she  was  an  unmarried  Scottish 
girl  under  age.  I  do  not  doubt  that  the 
averments  hei-e  of  the  facts  are  relevant  to 
support  the  reduction  of  the  deed,  because 
I  think  if  the  lady  says^"  I  was  a  girl  of 
seventeen  or  eighteen  and  naturally  knew 
nothing  of  business,  and  I  was  told  errone- 
ously by  my  father,  whom  I  trusted,  and 
his  advisers,  that  I  had  better  sign  a  certain 
deed,  and  I  was  assured  that  the  deed  was 
merely  a  testamentary  arrangement  of  my 
fortune,  whereas  I  now  discover  that  it 
is  alleged  to  be  an  irrevocable  deed  under 
which  I  have  tied  up  my  whole  fortune 
even  as  against  myself  " — I  do  not  doubt 
that  is  a  relevant  ground  for  reduction; 
and  I  do  not  imagine  that  in  that  matter 
the  Lord  Ordinary  di£fers  from  the  con- 
clusion that  I  have  arrived  at,  although  in 
the  view  he  comes  to  take  of  the  second 
question  that  becomes  immaterial. 

Of  course  that  matter  can  only  be  in- 
quired into  by  proof ;  but  passing  from 
that,  and  assuming  for  the  moment  that 
the  proof  fails  upon  that  subject  and  that 
consequently  the  deed  is  not  reduced,  the 
first  question  that  arises  is — What  class  of 
deed  is  this?  It  was  contended  by  the 
defenders  in  this  case  that  because  this 
lady  was  going  to  marry  an  Englishman, 
and  the  deed  was  executed  in  intuitu  of  an 
English  marriage,  it  must  be  construed  as 
an  English  deed.  I  am  satisfied  that  that 
view  is  erroneous.  I  think  it  is  quite  plain 
that  this  deed  is  a  Scottish  deed,  and  must 
be  so  construed.  The  structure  of  the  deed 
is  Scottish.^there  is,  for  instance,  a  clause 
of  registration,  which  is  undoubtedly  Scot- 
tish, the  trustees  are  Scottish,  and  it 
seems  to  me  that  the  whole  idea  of  the 
deed  leads  to  the  view  that  it  should  be 
Scottish,  because  if  there  was  any  idea  at 
all  in  that  girl  setting  her  hand  to  a  deed, 
not  of  the  class  of  a  marriage  contract,  but 
of  a  settlement  of  her  whole  estate  in  view 
of  marriage,  the  object  must  have  been  that 
her  advisei-s  want«d  to  keep  her  estate 
under  the  domination  of  a  trust  which 
should  be  under  the  law  to  which  they 
were  accustomed,  and  not  allow  her  estate 
to  be  dealt  with  by  a  law  which  to  them 
was  unfamiliar.  Tnerefore  I  have  no  hesi- 
tation in  coming  to  the  conclusion  that  the 
first  deed  was  a  Scottish  deed.  Now,  being 
a  Scottish  deed  there  can,  I  think,  be  no 
doubt  that  if  this  lady  had  remained  a 
Scottish  woman  the  deed  would  have  been 
itself  a  revocable  deed,  because  that  is  the 
effect  of  the  decision  of  a  Seven  Judges  case 
—  Watt  V.  Watson,  reported  in  ^  B.  p.  330. 
There  was  a  division  of  opinion  in  Watt  v. 
Watson,  and  it  obviously  is  a  case  in  which 
there  is  a  good  deal  to  be  said  on  both 
sides ;  but  I  do  not  think  your  Lordships 
can  have  any  doubt  that  the  point  was 
deliberately  raised  and  determined  in  Watt 
V.  Watson,  and  if  Watt  v.  Waison  is 
wrong  the   only  tribunal  that  can  put  it 
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right  is  the  House  of  Lords.  Therefore  I 
am  clearly  of  opinion  that,  had  that  lady 
remained  a  Scotswoman,  there  i&  no  doubt 
that  it  would  have  been  in  its  essence  a 
revocable  deed.  On  that  point  the  Lord 
Ordinary  is  of  the  same  opinion. 

Now,  the  next  event  that  happened  was 
the  marriage,  and  according  to  well-known 

Srinciples  of  law,  as  to  which  thei-e  is  no 
ispute,  the  lady  on  marrying  a  domiciled 
Englishman  became  a  domiciled  English- 
woman. The  Lord  Ordinary  has  dealt 
with  this  matter  thus:  —  After  having 
stated  that  the  deed  was  a  Scottish  deed, 
he  says—"  I  consider  that  the  revocability 
of  the  deed  must  be  judged  of  by  the  law 
which  regulates  the  legality  and  operation 
and  effect  of  the  deed  in  other  respects, 
and  so  judging  the  matter  I  am  of  opinion 
that  the  deed  of  conveyance  was  revoc- 
able." As  regards  the  proposition  his  Lord- 
ship there  lays  down  I  have  no  fault  to  And 
with  it.  I  have  already  said  the  deed  was 
Scottish,  and  as  such,  under  Wait  v. 
Watson,  it  had  the  quality  of  revocability, 
and  in  the  state  of  the  record  at  that  time 
I  do  not  wonder  that  his  Lordship  did  not 
go  further ;  but  in  the  discussion  that  took 
place  before  your  Lordships  it  l)ecame 
apparent  that  the  defenders  here  really 
wanted  to  put  forward  a  plea  for  which  at 
that  time  they  had  no  materials  on  the 
record.  But  they  amended  their  record  in 
the  course  of  the  discussion,  and  they 
amended  it  in  this  wise,  that  they  put 
in  a  perfectly  distinct  averment  that 
by  the  law  of  England  a  married  lady  has 
no  capacity  to  revoke  a  deed  of  this  sort. 
I  humbly  think  that  that  is  a  good  plea. 
Of  course  I  am  not  giving  naturally  any 
opinion  as  to  whether  the  substratum  of 
fact  upon  which  it  is  founded  is  a  good 
substratum  or  not,  but  what  the  defenders 
have  now  averred  is  this — "  In  any  event 
on  her  marriage  and  consequent  acquisi- 
tion of  an  English  domicile  Mrs  CooKson 
by  the  law  of  that  country  b<'came  incap- 
able of  affecting  or  revoking  the  said  trust 
deed  either  with  or  without  the  consent  of 
her  husband.  By  the  law  of  England  the 
effect  of  a  marriage  is  to  incapacitate  a 
wife  from  affecting  or  revoking,  even  with 
the  consent  of  her  nusband,  rights  already 
created  by  her  by  any  unilateral  deed  or 
settlement  in  contemplation  of  the  mar- 
riage." I  think,  upon  the  principles  that 
were  laid  down  by  the  House  of  Lords  in 
the  well-known  case  of  Cooper,  that  is  a 
good  plea,  but  at  the  same  time  it  is  a  plea 
which  I  think  we- must  be  very  careful  not 
to  allow  to  straybeyond  its  own  province. 
The  question  is  not  whether,  according  to 
English  law,  a  married  lady  cannot  revoke 
a  settlement  which  she  has  made  before 
marriage;  by  the  English  law  it  may  very 
well  be  that  that  is  so.  But  you  have  to 
press  the  matter  further,  you  have  to  find 
out  whether,  if  that  is  the  English  law,  it 
depends  upon  non-revocability  in  the  deed 
or  want  of  capacity  in  the  revoker.  I  think 
I  can  best  maKe  clear  what  I  am  saying  by 
taking  an  illustration  from  the  Scottish 
law.  I  take  two  cases.  I  take  Watt  v. 
Watson  and  I  contrast  Watt  v.    Watson 


with  Menzies  v.  Murray.  Now,  it  is  to  be 
observed  that  the  capacity  of  the  lady  in 
Walt  V.  Watson  and  Menzies  v.  Murray 
was  exactly  the  same.  Thev  were  both 
married  ladies,  and  they  were  both  married 
ladies  proposing  to  revoke  antenuptial 
deeds  stanie  mairinwnio;  but  in  Wait  v. 
Watson  it  was  held  that  the  revocation 
was  good,  and  in  Menzies  v.  Murray  it  was 
held  that  the  revocation  was  bad.  That 
shows  clearly  that  the  point  in  these  cases 
was  that  the  deed  in  the  case  of  Watt  v. 
Watson  had  the  quality  of  revocability, 
and  that  in  Menzies  v.  Murray  it  had  the 
quality  of  irrevocability.  Therefore  it 
seems  to  me  that  the  question  which  is 
to  be  put  to  the  English  lawyers  in  this 
case  is  not  whether,  if  you  found  a  deed  of 
this  class  in  England,  could  a  married 
woman  revoke  it  ^because  I  think  that 
would  be  begging  the  question— but  it  is 
this — supposing  in  England  a  single  woman 
had  executed  a  settlement  of  her  fortune 
and  had  put  in  it  an  express  clause  of 
revocation,  so  that  the  deed  upon  the  face 
of  it  bore  that  it  was  a  revocable  deed, 
then,  according  to  English  law,  would  the 
effect  of  her  maiTtage  be  such  that  she 
was  incapable  of  executing  the  power  of 
revocation  which  the  deed  had  given  her, 
and  which  had  she  remained  single  she 
could  have  exercised.  Still  to  that  limited 
effect  I  think  it  is  a  good  plea.  For  the 
way  the  Lord  Ordinary  has  dealt  ■with  it 
I  do  not  blame  his  Lordship,  because  I  do 
not  think  the  pleadings  were  in  a  position 
in  which  he  could  have  taken  up  the  plea 
in  the  sense  in  which  I  have  taken  it  up. 

Now  I  pass  to  the  next  phase.  The  next 
thing  is  that  these  parties  got  some  money 
from  the  trustees,  they  signed  a  receipt,  and 
they  executed  a  ratification.  By  this  time 
they  were,  of  course,  a  domiciled  English- 
man  and  Englishwoman,  and  therefore  I 
think  it  is  abundantly  clear  that  this  deed, 
whatever  it  is,  must  be  judged  of  by  the 
law  of  England.  Now,  there  is  quite  a 
good  averment  here  that  by  the  law  of 
England  such  a  ratification  is  first  of  all  a 
good  ratification — in  other  words,  that  its 
effect  is  to  ratify  and  make  good  some- 
thing that  was  revocable  before,  and  it  is 
also  said  that  by  the  law  of  England  the 
ratification  would  be  itself  irrevocable.  I 
think  that  is  a  good  plea,  and  the  Lord 
Ordinary  on  this  matter  is  of  the  same 
opinion.  But  it  is  further  said  that  upon 
the  facts  this  deed  of  receipt  and  ratinc;a- 
tion  is  itself  reducible,  and  the  Lord  Ordi- 
nary upon  that  matter  has  allowed  a  proof. 
That  is  the  part  of  the  case  in  which  I 
disagree  with  the  Lord  Ordinary.  I  do  not 
think  that  the  averments  which  are  here 
made  are  relevant  to  allow  a  proof  for  the 
reduction  of  the  second  deed.  They  are 
very  different  averments,  and  necessarily 
so,  from  the  averments  which  I  have 
already  held  relevant  upon  the  first  deed. 
In  the  first  deed  you  have  the  case  of  a 

firl  seventeen  or  eighteen  years  of  aee 
nowing  nothing  about  business,  naturally 
depending  upon  ner  father  and  his  advisers, 
and  practically  signing  anything  that  is  put 
before  her,  and  it  may  very  wellbe  that  she 
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signed  it  under  truly  essential  error  as  to 
the  nature  of  tfae  deed  which  she  was  sifm- 
ing,  such  essential  error  being  induced  by 
the  persons  who  got  her  to  sign  it.     But 
what  is  the  state  of  the  facte  when  we 
come  to  the  second  deed.     By  this  time 
the  lady  was  of  full  age  and  married  to  an 
impecuiiious  husband,  who  obviously  had 
very  direct  views  as  to  the  ways  of  raising 
money.    They  pressed  the  trustees  again 
Mid  aeain  to  give  them  money  out  of  the 
trust  mnda.     I  am  only  here  going  upon 
her  own    statemente,  and   not  upon   any 
statemente  of  the  defenders.    The  trustees 
&t  once  took  the  position  that  they  would 
not  give  them  any  money— for  everybody 
admits  that  they  were  not  bound  to  do  so 
—unless  the  spouses  would  execute  a.  rati- 
fication of  the  original  trust  conveyance. 
For  instance,  in  Cond.  8  the  pursuers  say 
this— "In   or  about   May  1^2   the   pur- 
sner  Mrs   Sawrey-Cookson,    in    terms   of 
the  reserved    power   in   her   favour  con- 
tained in  the  deed,  requested  and  obtained 
from  the  trustees  payment  of   a  sum  of 
£500,  and  thereafter  she,  on  various  occa- 
sions, made    application    to    the    trustees 
for  further  payments  up  to  at  least  the 
limit  of   £2000   prescribed    by   the    deed. 
These  applications  were  uniformly  refused. 
In  or  about  the  beginning  of  18&4,  owing  to 
expenditure  on  a  new  residence,  and  from 
other  causes,    the   pursuer   Mrs   Sawrey- 
Cookson's  financial  needs  became  pressing, 
and  some  creditors  were  threatening  action. 
Sheagain  appealed  to  the  trustees,  who 
declined  to  consider  the  same  unless  she 
and  her  husband  were  prepared  to  ratify 
tfae  trast  deed.     To  this  course  the  pursuer 
Mrs  Sawrey-Gookson  declined   to  assent, 
and  certain  correspondence    then    ensued 
between  her  then  solicitors  and  the  solici- 
tors acting  for  the  trustees.     The  trustees, 
however,  adhered  to  the  position  that  rati- 
fication  of    the   deed    must    precede   any" 
capital  payment  by  them  to  Mrs  Sawrey- 
Cookson."    After  a  long  story  alwut  the 
negotiations,  which   I  pass  over,  the  pur- 
suers go  on  to  say — "Ultimately,  under  the 
pressure  brought  to  bear  on  her  by  the 
trustees  and  tnose  representing  them,  and 
in  view  of  her  urgent  financial  difficulties, 
the  pursuer  Mrs  Sawrey-Cookson  and  her 
husband  were  forced  to  comply  with  the 
trustees'  demand  that  she  shoiild  confirm 
the  trustdeed,  and  the  receipt  and  ratifica- 
tion hereinafter  mentioned  was  accordingly 
signed." 

In  view  of  that  description  of  what  was 
going  on  by  the  pursuer  herself  it  seems  to 
me  idle  to  say,  as  she  now^  says,  that  she 
was  in  ignorance  of  what  her  legal  rights,  as 
regards  either  reduction  or  revocation  of  the 
first  deed,  were.  At  that  time  she' was  at 
mto's  length  with  the  trustees,  she  was  re- 
ppesented  by  advisers  of  her  own,  and  if  she 
aid  not  know  the  law  she  ought  to  have 
known  it.  Besides  that,  just  let  us  press 
the  matter  and  see  how  really  out  of  the 
question  her  present  averments  are.  She 
says — "I  was  under  essential  error  induced 
by  the  representations  of  my  opponente, 
because  I  did  not  know  that  I  could  revoke 
ttie  first  deed,  and  I  ought  not  to  have  been 


asked  to  sign  the  ratification  unless  I  had 
been  properly  told  that  I  could  revoke  the 
first  deed."  The  view  here  of  the  opposing 
parties  to  this  moment  is  that  she  is  not 
entitled  to  revoke  the  first  deed.  That  is  a 
view  upon  which  they  may  be  wrong,  but 
upon  which  they  have  at  least  a  good  deal 
to  say  for  themselves  upon  their  view  of 
the  English  law.  In  other  words,  her  essen- 
tial error  amounte  to  this,  that  she  was 
under  essential  error  because  the  opposing 
ing  parties  did  not  tell  her  that  the  law  was 
exactly  the  opposite  of  what  they  then 
thought  and  now  think  it  to  be.  I  think, 
when  pressed,  this  averment  is  an  absurd 
averment,  and  that  consequently  it  is  out 
of  the  question  for  yo\tr  Lordships  to  allow 
any  proof  upon  these  averments  relevant 
to  set  aside  the  second  deed. 

Upon  the  whole  matter  it  seems  to  me  to 
come  to  this.  There  are  relevant  aver- 
mente  to  set  aside  the  first  deed  upon  the 
facte.  There  is  a  relevant  averment  to  the 
limited  exte'nt  that  I  have  explained  upon 
English  law  as  to  the  capacity  of  the  lady 
to  revoke  the  first  deed,  which  by  Scottish 
law  I  hold  to  be  revocable.  And  there  are 
also  good  avermente  upon  English  law  as 
to  the  effect  of  the  second  deed  upon  the 
first  deed,  in  the  view  that  the  first  deed 
was  either  revocable  or  reducible— it  does 
not  matter  which. 

The  real  question  that  now  comes  is — 
what  is  the  most  convenient  way  of  dealing 
with  the  case.  I  think  after  what  I  have 
said,  and  if  your  Lordships  agree  with  me, 
obviously  the  most  convenient  way  of  deal- 
ing with  the  case  is  not  at  present  to  g^ 
into  the  facte  of  the  case  upon  the  fii-st 
deed,  but  to  find  out  what  is  the  English 
law  upon  the  two  avermente  which  are 
made  upon  the  English  law,  because  on  a 
certain  view  of  the  English  law  the  answer 
to  these  questions  may  not  necessitate  any 
inquiry  into  the  facte  at  all.  Accordingly, 
I  am  of  opinion  that  we  should  recal  the 
Lord  Ordinarjr's  interlocutor,  which,  as  I 
have  said,  I  think  is  wrong,  in  allowing  the 
proof  he  has  done  in  one  instance,  and,  Jioc 
statu  and  before  further  answer,  allow  the 
English  law  to  be  ascertained  upon  these 
two  pointe.  When  we  have  got  the  English 
law  ascertained  the  case  will  be  disposed  of, 
or  it  will  be  in  a  condition  in  which  we 
must  either  have  yea  or  nay  upon  the  aver- 
ments and  facte  as  to  the  first  deed. 

Lord  Adam,  Lord  M'Labkn,  and  Lord 
KiNNEAR  concurred. 
The  Court  pronounced  this  interlocutor — 
"  Recal  the  said  interlocutor  and,  hoc 
statu  and  before  further  answer,  direct 
the  English  law  averred  by  the  defen- 
ders to  De  ascertained  under  the  provi- 
sions of  the  Act  22  and  23  Vict.  cap.  63, 
and  appoint  the  parties  to  prepare  a 
case  under  said  Act  for  the  approval  of 
this  Court." 
Counsel  for  the  Pursuers  and  Reclaimers 
— C.  N.  Johnston,  K.C.  —  C.  D.  Murrav. 
Agente— Bonar,  Hunter,  &  Johnstone,  W.S. 
Cotmsel  for  the  Defenders  and  Respon- 
dente— Guthrie,  K.C— Hon.  W.   Wateon. 
Agente-Hamilton,Kinnear,&Beateon,W.S. 
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Friday,  December  1. 

FIRST    DIVISION. 

[Sheriff  Court  at  Edinburgh. 
GILLIES  V.  CAIBNS. 

Reparation — Negligence—Master  and  Ser- 
vant— Ship — Seaman  Injured  through 
Defective  Jjodder — Duty  to  Inspect — Crta- 
tom  of  Trade — Fellow  Servant. 

A  ship's  steward  having  been  injured 
through  the  giving  way  of  one  of  the 
ruugs  of  a  ladder  leading  down  into  the 
lazarette  of  the  ship,  sued  the  ship- 
owner, his  employer,  for  damages.  The 
evidence  showed  that  while  the  ladder 
was  originally  sufficient,  it  was  unsafe 
at  the  time  of  the  accident.  It  was 
also  proved  that  it  was  the  custom  in 
the  trade  in  question  to  leave  the  repair 
of  minor  defects  in  the  ways  of  a  ship 
to  the  master  and  crew.  There  was  no 
proof  that  it  wa-s  usual  to  have  an 
inspection  of  a  lazarette  ladder  at  the 
commencement  of  each  voyage. 

Held  (1)  that  the  lazarette  ladder  was 

one  of  the  minor  matters  which  were 

left  to  the  care  of  the  persons  in  charge 

of  the  ship  by  the  proved  custom  of  the 

trade,  on  which  the  Court,  in  such  cases 

sitting  as  a  jury,  must  go,  and  (2)  that 

consequently  no  fault  on  the  part  of  the 

shipowner  was   established,  inasmuch 

as  the  defect  in  the  lazarette  ladder  was 

either  latent  or,  if  apparent,  had  not 

been  repaii'ed  owing  to  the  negligence 

of  a  fellow  servant. 

This  was  an  appeal  from  the  Sheriff  Court 

at  Edinburgh  m  an  action  of  damages  for 

personal  injury  at  the  instance  of  Norman 

Grillies,  shipsteward,  51  North  Forth  Street, 

Leith,    against    David   Cairns,    steamship 

owner,  Leith. 

The  pursuer  at  the  time  of  the  accident 
was  a  ship  steward  on  board  the  s.s.  "  Cav- 
endish," in  the  employment  of  the  defender, 
the  owner  of  the  ship.  The  vessel,  which 
was  bound  for  the  Mediterranean  with  coal, 
left  Leith  on  8th  July  1903  and  arrived  at 
Jarrow-on-Tyne  ou  14th  July  following. 
In  the  afternoon  of  that  day  the  pursuer 
had  occasion  to  go  into  the  lazarette,  where 
the  stores  were  kept,  and  the  access  to 
which  was  by  means  of  a  ladder.  While 
he  was  descending  the  ladder  he  fell,  as  he 
averred,  owing  to  one  of  the  rungs  giving 
way,  a  distance  of  ten  feet  into  the  lazarette, 
ana  sustained  a  severe  spinal  iniury.  He 
averred — "(Cond.  4)  The  foresaid  accident 
was  due  to  the  fault  or  negligence  of  the 
defender,  or  those  for  whom  he  is  respon- 
sible. It  was  the  duty  of  the  defender  to 
see  that  the  ways  and  works  in  said  ship 
were,  prior  to  the  commencement  of  each 
voya«e,  inspected  and  put  in  a  safe  condi- 
tion for  those  requiring  to  use  them.  Prior 
to  the  commencement  of  the  voyage  con- 
descended on,  he  failed  in  said  duty  as 
regards  the  ladder  leading  to  the  lazarette. 
The  accident  was  caused  by  one  of  the 
rungs  of  the  said  ladder  giving  way  owing 
to  the  defective  condition  of  the  ladder. 


and  in  particular  of  said  rung  and  the 
fastenings  thereof.  Said  rung[  was  not 
secarely  attached  to  the  uprights,  the 
fastenings  thereof  being  old  ana  rusted. 
The  ladder  in  question  was  old  and  shaky, 
not  properly  bolted  together,  and  generally 
unfit  for  the  purpose  for  which  it  was  used. 
It  had  not  been  originally  made  for  the 
lazarette,  but  was  part  01  an  old  accom- 
modation ladder  which  had  been  cut  up. 
At  the  time  of  the  accident  two  of  the 
rungps  on  the  ladder  were  awanting.  They 
had  been  so  from  the  commencement  of 
the  voyage.  In  respect  of  said  ladder,  the 
vessel  was  unseaworthy  when  the  voyage 
commenced.  The  condition  of  the  said 
ladder  was  known  to  the  defender,  or 
should  have  been  so  if  he  had  discharged 
bis  said  duty.  He  did  not  employ  a  ship's 
carpenter  on  said  ship  to  attend  to  the 
ways  and  works." 

Tftie  pursuer  pleaded— "(1)  The  pursuer 
having  sustained  loss,  injury,  and  damage 
through  the  fault  of  the  defender,  or  those 
for  whom  he  is  responsible,  is  entitled  to 
reparation  as  concluded  for." 

Proof  was  led.  The  result  of  the  evidence 
appears  from  the  notes  of  the  Sheriff  and 
Sneriff-Substitute  (infra). 

On  6th  Januai-y  1905  the  Sheriff-Substitute 
(Henderson)  pronounced  this  interlocutor : 
—"Finds  in  fact  (1)  that  on  14th  July  1908 
the  pursuer,  while  in  the  performance  of  his 
dvities  as  a  steward  on  board  the  defender's 
steamer  '  Cavendish,'  fell  from  a  ladder 
leading  from  the  deck  of  said  ship  to  its 
lazarette,  owing  to  a  rung  of  said  ladder 
giving  way  under  him,  and  sustained  very 
severe  injuries;  (2)  that  the  pursuer  has 
failed  to  prove  that  the  defender  is  respon- 
sible for  the  accident  through  which  he 
was  thus  injured  :  Therefore  assoilzies  the 
defender  from  the  conclusions  of  the 
petition ;  finds  the  defender  entitled  tx> 
expenses.  .  .  ." 

Note.—.  .  .  "  I  assume  that  I  am  stating 
the  law  applicable  to  this  case  correctly 
when  I  lay  aown  the  following  propositions 
— (1)  That  a  shipowner  is  not  bound  to  be 
an  expert  as  regards  the  fittings,  ways,  and 
works  of  his  vessel,  and  that,  if  he  has  put 
any  ship  of  his  under  the  management  and 
control  of  a  duly  qualified  and  careful 
master,  all  of  whose  requirements  he 
promptly  conforms  to  and  supplies,  he  no 
longer  incurs  liability  should  an  accident 
occur  notwithstanding  his  precautions  ;  (2) 
that  such  a  qualified  and  careful  master  is 
not  bound  personally  to  test  all  the  fittings, 
ways,  and  works  of  liis  vessel,  or  to  search 
for  and  bring  to  light  latent  defects  in  any 
of  them,  but  that  as  regards  such  things, 
his  duty  is  restricted  to  remedying  all 
apparent  defects,  and  also  such  minor 
deficiencies  as  he  has  not  himself  noticed, 
but  which  are  reported  to  him  by  his 
officers  or  any  of  the  crew  under  him  or 
them.  If  this  be  the  state  of  the  law  in 
such  cases,  it  then  becomes  necessary  to 
inquire  where  or  how  the  defender  here  has 
offended  against  these  conditions  so  as  to 
make  him  liable  for  the  injuries  with  which 
the  pursuer  met.  The  ladder  in  question 
had  been  in  use  for  more  than  one  voyage. 
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It  has  been  I  think  proved  that,  so  far  from 
being  of  flimsy  or  unsatisfactory  construc- 
tion, it  was,  if  anything,  too  heavy  and  big 
for  the  purpose  to  whicn  it  had  been  turned 
after  it  ceased  to  be  an  accommodation 
ladder.  Originally,  undoubtedly,  it  was  a 
well  made  and  perfectly  safe  ladder.  .  .  . 

"  After  careful  consideration  of  the  evi- 
dence as  to  the  state  of  this  ladder  when 
the  voyage  on  which  the  pursuer  was 
injured  commenced,  I  have  come  to  the 
conclusion  that  there  was  nothing  in  its 
ertemal  appearance  or  condition  to  put 
any  persons,  who  were  either  inspecting 
the  snip  for  faults  or  making  use  of  the 
ladder  in  the  ordinary  way,  on  their  guard 
as  to  its  being  in  the  slightest  degree  in  a 
dangerous  state. 

"The  defender's  evidence  as  to  his  in- 
structions to  the  master  (Lister)  as  to 
keeping  everything  in  good  order  is  fully 
corroborated  by  the  master.  There  is  also 
the  further  fact  that  the  vessel  had  been 
gone  over  before  the  pursuer's  accident  by 
foremen  for  the  ship  repairers  at  Jarrow 
for  all  possible  defects,  and  this  ladder  was 
not  reported  against. 

"  On  the  whole,  I  have  come  to  the  con- 
clusion that  the  step  that  gave  way  with 
the  pursuer  must  have  been  damaged  the 
evening  before  by  the  crew  when  lowering 
provisions  and    cases   into   the   lazarette. 
This  supposition   on  my  part  is  however 
quite  unnecessary  for  the  decision  of  the 
case,  as  my  true  ground  of  judgment  is  that 
the  pursuer  has   failed  to   prove  that  his 
accident  happened  through  any  cause  for 
which  the  defender  can  be  neld  responsible." 
On  appeal  the  Sheriff  (Maconochie),  by 
interlocutor  of  16th  February  1905,  adhered. 
Note. — "  In  order  that  the  pursuer  shojald 
tie  successful  in  this  action,  it  is  necessary, 
in  my  opinion,  that  he  should  prove  that 
the  ladder  was  in  a  defective  condition  at 
the  commencement  of  the  voyage ;  that  the 
defender  did  not  fulfil  the  duty  laid  upon 
him  of  having  the  fittings  of  the  vessel  pro- 
perly inspected  before  she  sailed,  and  that 
the  oreaking  of  a  step  of  the  ladder,  which 
caused   the  accident,   ai-ose  from  a  cause 
which    a    careful    inspection    would   have 
revealed — Rothwell  v.  Hutchison,  January 
21.  1888,  13  R.  463,  23  S.L.R.  307 ;  O&rdon  v. 
Pvper,  November  22,  1892,  20  R.  (H.L.)  23. 
After  very  careful  consideration  of  the  evi- 
dence, I  have  come  to  the  conclusion  that 
the  pursuer  has  failed  to  discharge  the  onns 
of  proof  which  is  upon  him. 

"The  evidence  as  to  the  state  of  the 
ladder  when  the  ship  left  Leith  is  not  at  all 
satisfactory,  but  I  cannot  hold  that  it  is 
proved  that  it  was  then  in  a  dangerous 
condition.  .  .  . 

"  Assuming,  however,  that  the  ladder  was 
not  in  a  safe  state  when  the  vessel  left 
Leith,  the  question  is,  did  the  owner  dis- 
charge the  duty  on  hiin  of  having  a  proper 
inspection  made  before  that  time.  Now  it 
seems  to  me  that  in  law  it  cannot  be  sai<l 
that,  assiuuing  that  the  ladder  was  dangei-- 
ous,  that  amounted  to  unseaworthiness  in 
the  sense  of  sec.  458  of  the  Merchant 
ShippinK  Act  18M,  nor  can  it,  I  think,  be 
said  thai  at  common  law,  inasmuch  as  the 


owner  did  not  personally  inspect  this 
ladder,  he  did  not  discharge  the  onus  upon 
him.  In  matters  of  this  kind  the  owner 
may  be  quite  incapable  of  making  a  proper 
inspection  and  of  detecting  a  fault.  In  my 
opinion  he  discharges  the  onus  on  him  if  he 
directs  a  competent  person  to  make  ttie 
inspection  for  him  and  furnishes  him 
with  the  means  of  making  good  imper- 
fections—  Wilson  v.  Merry  &  CuntTig- 
fmme.  May  29,  1868,  6  Macph.  (H.L.) 
84,  5  S.L.R.  568  ;  Mackenzie  v.  Treganna 
8.S.  Co.,  November  30,  1893,  31  S.L.R. 
141 ;  Hedley  v.  Pinkney  &  Sons  S.S. 
Co.,  [1894]  A.O.  222.  Here  I  think  it  is 
proved  that  he  did  appoint  the  master  to 
inspect,  and  that  the  master,  who  is  the 
person  usually  charged  with  the  inspection 
of  such  minor  matters  did  inspect.  But 
further,  even  if  the  master  overlooked  a 
fault  which  he  ought  to  have  discovered,  I 
am  of  opinion  that  the  owner  is  not  liable 
in  damages  on  the  ground  that  the  master 
was  a  fellow  workman  of  thepursuer's  (see 
Wilson's,  Mackenzie's,  and  Medley's  cases, 
sup.  dt.). 

"Lastly,  even  on  the  assumption  that 
the  ladder  was  defective,  and  that  no 
thorough  inspection  was  made,  was  the 
fault  so  patent  that  a  properly  executed 
inspection  would  have  revealed  it?  This 
q^uestion  is  a  difficult  one,  but  on  a  con- 
sideration of  the  evidence,  and  looking  to 
the  facts  as  to  the  long  use  of  the  ladder 
without  accident,  and  without  complaint 
of  its  state  being  made  to  the  officers,  I 
have  come  to  be  of  opinion  that  it  must  be 
answered  in  the  negative.  .  .  . 

"  I  may  add  that  I  attach  no  importance 
to  the  inspection  and  repairs  which  the 
defender  says  were  made  at  Jarrow  just 
before  the  accident  occurred.  No  person 
who  was  employed  in  making  those  repairs 
was  called  as  a  witness,  and  there  is  no 
evidence  to  show  that  the  ladder  in  ques- 
tion was  then  even  inspected.  On  these 
grounds  I  hold  that  the  pursuer  has  failed 
to  discharge  the  onus  of  proof  which  is 
upon  him,  and  that  being  so,  it  is  not 
necessary  for  me  to  form  any  opinion  as  to 
how  the  accident  occurred." 

The  pursuer  appealed,  and  argued — The 
defender  had  failed  to  provide  proper 
materials  and  was  therefore  liable — 
M'Killop  v.  North  British  Railway  Co., 
May  29,  1898,  23  R.  768,  33  8.L.R.  586.  The 
same  obligation  lay  on  the  owners  of 
vessels  in  regard  to  providing  safe  materials 
as  on  other  employers.  There  was  a  duty 
to  inspect  here — Webb  v.  Rennie,  [1865]  4 
P.  &  F.  608.  The  dangerous  condition  of 
the  ladder  may  not  have  been  apparent  to 
a  casual  observer,  but  it  could  have  been 
discovered  by  a  careful  inspection.  The 
defender  was  in  fault  in  not  having  done 
so — Macdonald  v.  Wyllie  &  Son,  December 
22,  1808,  1  F.  330,  36  S.L.R.  262.  The  rule 
that  a  servant  continuing  to  work  in  the 
face  of  a  known  danger  was  not  entitled  to 
recover  did  not  apply  to  a  seaman  on  board 
ship — Bothtoell  v.  Hutchison,  January  21, 
1886,  13  R.  463,  23  S.L.R.  307,  nor  where 
there  was  negligence  on  the  employer's  part 
—Smith  V.  Baker  *  Sons.  [1891]  A.O.  3^,  at 
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382.  The  case  of  Mackenzie  v.  Treganna 
S.  Co..  Ltd.,  November  30,  1888,  31  S.L.R. 
141,  cited  by  the  Sheriff,  was  distinguishable, 
for  the  equipment  of  the  vessel  here  was 
defective.  There  was  no  ship's  carpenter 
on  board,  and  that  made  it  all  the  more 
necessary  to  have  a  careful  inspection 
before  the  vessel  sailed  —  Mtirphy  v. 
Phillips,  1876,  35  L.T.  N.S.  477.  The  vessel 
was  uiiseavvorthy  in  the  sense  of  sec.  458  of 
the  Merchant  Shipping  Act  1894. 

Argued  for  respondenl^-The  liability  of 
an  employer  for  supervening  defects  was 
different  from  that  for  original  defects — 
Macdonald  v.  Wyllie  &  Son  {cit,  svpra). 
The  ladder  was  part  of  the  gear  of  the  ship, 
and  was  ouite  sufficient  at  the  commence- 
ment of  the  voyage,  and  that  was  sufficient 
—Gordon  v.  Pyper,  November  22,  180^  20 
R.  (H.L. )  23.  Tlie  defender  was  not  liable  for 
latent  defects,  nor  for  defects  caused  by 
rough  usage  during  the  voyage  in  question. 
It  was  for  the  master  and  crew  to  look  after 
the  ways  of  the  ship.  Tlie  master  had  in 
fact  inspected  the  ways  of  the  ship  and 
satisfied  himself  that  they  were  sufficient. 
If  there  was  any  negligence  it  was  that  of 
a  fellow  servant,  for  which  the  defender 
was  not  liable —  Wilsmx\.  Merry  v.  Cuning- 
hame,  May  29,  1868,  6  Macph.  (H.L.)  84,  5 
S.L.R.  568.  The  vessel  was  perfectly  sea- 
worthy— Tledley  v.  Pinkney  &  Sons'  Steam- 
ship Company,  [1891]  A.C.  222.  The  custom 
of  trade  must  be  read  into  contracts  of 
employment,  and  the  custom  here  was  to 
leave  the  repair  of  minor  defects  to  the 
crew.  Tlie  repair  of  this  ladder  was  in  the 
same  category  as  the  splicing  of  a  rope  and 
properly  left  to  the  master  and  crew — 
Cordon  v.  Pyper  (cit.  supra). 

Lord  President — This  is  an  action  of 
damages  by  a  ship's  steward  for  injuries 
which  occurred  to  him  owing  to  a  step 
giving^  way  in  a  ladder  which  led  down  to 
what  is  called  the  lazarette. 

The  learned  Sheriffs  have  assoilzied  the 
defender  because  in  their  view  the  case 
turned  on  the  well-known  doctrine  laid 
down  in  Wilson  v.  Merry  &  Cuninghame, 
The  case  here  has  been  argued  on  different 
grounds,  and  I  think  it  is  necessary  to  say 
to  what  I  think  the  facts  come.  I  nave  no 
doubt  that  the  ladder,  of  which  a  step  gave 
way,  was  on  the  occasion  of  the  accident 
in  what  maybe  called  a  somewhat  rickety 
condition.  The  original  steps  of  the  ladder 
as  it  existed  at  first  were  substantial,  the 
steps  being  made  of  teak,  being  secured  in 
a  groove,  and  kept  in  position  with  screw 
nails.  It  seems  that  these  original  steps 
had  been  in  several  instances  recently 
replaced,  and  that  the  replacing  work  had 
been  done  in  a  somewhat  inake.shift  manner. 
At  the  same  time  1  do  not  think  the  pursuer 
has  been  able  to  show — and  the  onus  of 
course  is  on  him — that  this  ladder  when 
originally  put  up  was  insufficient,  so  far  as 
safety  was  concerned,  for  the  purpose  for 
which  it  was  put  up.  It  may  not  have 
been  a  convenient  ladder  for  it  had  been 
originally  used  as  an  accommodation  ladder, 
but  I  think  in  its  construction  it  has  been 
proved  to  have  been  amply  strong  for  its 


purpose.    I  do  not  need  to  say  mote  than 

this,  that  I  do  not  think  the  pursuer  has 
proved  that  the  ladder  as  originally  built 
was  unfit  for  the  purpose  for  which  it  was 

Eut  there.  At  the  same  time  I  think  he 
as  proved  that  at  the  time  of  the  accident 
the  ladder  was  in  an  unsafe  condition. 

The  question  then  comes,  in  that  state  of 
the  facts,  to  be — what  is  the  law  applicable 
to  the  matter?  There  are  a  great  many 
cases,  and  I  do  not  propose  to  go  through 
them,  but  I  think  it  is  very  well  settled 
that  an  employer's  duty  consists  in  the 
furnishing,  fii-st  of  all,  of  proper  apparatus. 
That  does  not  mean  that  he  wan-ants  it  or 
g^iarantees  it,  but  it  does  mean  that  be 
must  provide  proper  apparatus,  and  that  be 
cannot  delegate  that  duty  to  anyone  else. 
But  for  the  reasons  I  have  already  stated  I 
do  not  think  that  in  this  case  the  employer 
has  been  shown  to  have  failed  in  that 
initial  duty.  But  no  doubt  his  duty  does 
not  end  there.  He  has  also  a  duty  to  see 
that  the  apparatus,  proper  at  first,  does  not 
fall  into  an  improper  condition.  The  law  is 
nowhere  better  put  than  in  the  case  of 
Webb  V.  Reimie,  4  Foster  &  Finlayson,  p. 
608,  where  the  late  Chief-Justice  Cockbum, 
after  speaking  of  the  duty  on  the  employer 
to  provide  a  proper  apparatus,  goes  on 
(p.  812) — "And  although  in  general  the 
employer  was  not  liable  unless  he  knew  of 
the  danger" — that  is  to  say,  where  the 
apparatus  had  got  into  an  improper  con- 
dition— "yet  it  was  his  business  to  know 
if,  by  reasonable  care  and  precaution, 
he  could  ascertain  whether  the  apparatus 
or  machinery  were  in  a  fit  state  "or  not." 
Now,  the  case  in  question  there,  for  pur- 
poses of  analogy,  is  very  like  the  case  here. 
It  was  an  accident  that  was  brought  about 
by  the  fall  of  a  telegpraph  pole  which  had 
become  rotten  by  standing  in  the  ground 
for  a  considerable  time.  Nothing  was  said 
against  the  telegraph  pole  when  it  was 
originally  put  up — there  was  no  averment 
that  it  was  not  a  good  enough  pole — but  it 
had  been  allowed  to  go  wrong,  and  had 
become  a  bad  pole.  I  tnink  that  is  exactly 
the  same  as  the  ladder  here. 

Therefore  it  comes  to  this — Did  the  em- 
ployer know,  or  ouf^ht  he  to  have  known, 
that  this  ladder  was  m  a  bad  condition.  Did 
he  know  himself?  Of  course  there  is  no  ques- 
tion that  he  did  not.  Now,  when  it  comes 
to  a  question  of  whether  he  ought  to  have 
known,  there  comes  in  a  question  that 
affects  a  good  deal  his  duty  in  respect  of 
such  matters.  In  this  class  of  cases  it 
seems  to  me  that  your  Lordships,  who  are, 
I  think,  sitting  as  a  jury,  must  not  go  on 
what  your  own  views  would  be.  but  must 
go  according  to  the  proved  custom  of  the 
trade  or  business  that  you  are  concerned 
with.  It  was  said  b;^  a  learned  Judge  in 
one  of  the  cases — I  think  an  American  one 
— that  it  ^^•ould  never  do  for  juries  to  sit 
down  and  settle  under  what  conditions  and 
regulations  trades  are  to  be  conducted,  and 
that,  although  they  must  be  the  judge  in 
every  case  of  whether  reasonable  precau- 
tions have  been  taken,  they  must  determine 
that  not  of  their  own  consciousness  of  what 
they  think  right  or  wrong,  but  according 
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to  what  are  proved  to  be  the  ordinary  con- 
ditions in  tne  trade.  Now,  applying  that 
rule  here,  I  do  not  think  there  has  been  any 
proof  amounting  to  this,  that  an  inspection 
of  a  lazarette  ladder  was  a  thing  wnich  in 
ordinary  circumstances  would  take  place 
at  the  commencement  of  each  voyage.  In 
other  words,  I  think  it  was  necessary  that 
these  minor  matters  should  be  left  to  the 
person  in  charge  of  the  ship,  generally  the 
master,  and  that  consequently  when  the 
ladder  came,  by  some  reason  or  other,  to 
be  worn  out— it  may  have  been  by  things 
being  bumped  on  it  or  some  other  reason — 
this  was  just  one  of  those  things  which  the 
master,  or  the  noan  delegated  by  the  master, 
ought  to  have  discovered.  It  might  have 
been  put  right  by  any  temporary  precau- 
tion. The  putting  of  the  steps  safe  is  an 
operation  anyboc^  with  tools  and  a  screw 
could  have  done  at  once.  They  may  not 
have  made,  as  one  of  the  witnesses  put  it, 
a  tradesmanlike  job  of  it,  but  safety  might 
have  been  secxired. 

I  accordingly  come  to  the  conclusion  that 
the  pursuer  here  is  really  in  a  dilemma. 
Either  the  fault  was  latent  altogether,  in 
which  case  nobody  was  to  blame,  or  it  was 
just  one  of  those  things  rightly  left  by  the 
employer  to  some  other  person,  and,  it  this 
was  negligence,  it  was  negligence  of  fellow 
servants,  in  respect  of  whose  negligence 
the  pursuer  cannot  recover,  not,  as  Lord 
Cairns  pointed  out,  owing  to  any  technical 
rule,  but  simply  because  pursuer  has  failed 
to  show  that  the  employer  has  been  guilty 
of  any  negligence  towards  him.  Upon  these 
grounds  lam  of  opinion  that  the  result  the 
Sheriff  has  come  to  is  right,  and  that  the 
appeal  should  be  dismissed. 

LoBD  An  AM— I  am  of  the  same  opinion. 

LoBD  M'Lasen— I  agree  with  your  Lord- 
ship and  have  nothing  to  add. 

Lord  KumBAB  was  not  present  at  the 
hearing. 

The  Court  pronounced  this  interlocutor— 
"  Find  in  terms  of  the  findings  in  fact 
and  in  law  in  the  interlocutors  of  the 
Sheriff-Substitute  and  of  the  Sheriff, 
dated  6th  January  1901  and  16th  Feb- 
ruary 1905  respectively :  Refuse  the 
appeal,  affirm  the  said  interlocutors, 
01  new  assoilzie  the  defender  from  the 
conclusions  of  the  petition,  and  decern ; 
Find  the  defender  entitled  to  the  ex- 
penses of  the  appeal,  and  remit,"  &c. 

Counsel  for  Pursuer  and  Reclaimer— 
M'Lennan,  K.C.— J.  W.  Forbes.  Agent— 
J.  Ferguson  Beekie,  Solicitor. 

Counsel  for  Defender  and  Respondent- 
Younger,  K.C.— Jameson.  Agents— Boyd, 
Jameson  &  Young,  W.S. 


TKwiiay^  December  7. 

FIRST     DIVISION. 

[Lord  Ardwall,  Ordinary. 
CAMPBELL  V.  COCHBANE. 

Reparation — Slander — Judicial  Slander- 
Privilege — Communication  to  Pursuer's 
Agent  by  Defender— Malice— Relevancy. 
An  employer,  replying  to  a  claim 
on  the  gpround  of  wrongous  dismissal, 
miide  by  a  dismissed  servant  through 
an  af^ent,  wrote,  inter  alia — "  ...  I 
may  inform  you  that  the  reason  of"  the 
servant's  "aismissal  was  that  I  found 
him  appropriating  my  butter  to  his 
own  use,  which  butter  he  was  in  duty 
bound  to  deliver  at  my  house."  And 
later  in  another  letter — "  I  do  not  anti- 
cipate any  difficulty  in  proving  that" 
the  servant  "did  dishonestly  take  my 
butter."  Held  (recalling  the  judgment 
of  Lord  Ardwall)  (1)  that  the  communi- 
cations were  of  the  nature  of  pleadings 
and  entitled  to  the  highest  privilege; 
(2)  that  facts  and  circumstances  from 
which  to  infer  malice  were  not  rele- 
vantly averred;  and  consemiently  (3) 
that  no  issue  could  be  allowed. 

Opinion  {per  Lord  M'Laren)  that  the 
facts  and  circumstances  necessaiy  for 
an  inference  of  malice  in  the  case  must 
have  been  antecedent  to  and  inde- 
pendent of  the  dismissal. 
On  11th  An^8tl905  John  Campbell,  Wei  ton 
Farm,  Blairgowrie,  brought  an  action 
against  Major  Archibald  Hamilton  Coch- 
rane of  Dalnabreck,  Ballintuim,  Blair- 
gowrie, to  recover  £500  as  'damages  for 
slander  contained  in  two  letters  written  by 
the  defender  to  the  pursuer's  agents.  Camp- 
bell had  been  engaged  by  Major  Cochrane  s 
gamekeeper  (Boss)  to  manage  a  small 
farm  for  his  master.  In  the  course  of  his 
work  he  considered  he  was  interfered  with 
by  Ross  and  saw  his  master  with  regard  to 
the  matter,  and  shortly  afterwards,  at  a 
second  interview,  he  was  dismissed  on  a 
month's  notice.  Having  taken  legal  pro- 
ceedings for  wrongous  dismissal  ne  was 
successful  in  his  action,  and  it  was  in  the 
negotiations  prior  to  that  action  that  the 
letters  complained  of  were  written. 

The  pursuer  averred-"  With  that  ob- 
ject"—(i.e.,  to  get  his  relations  with  Ross 
put  on  a  proper  footing]  —  "  the  pur- 
suer called  upon  the  defender  on  the 
evening  of  Monday,  Slst  August  1908,  and 
desired  that  a  meeting  be  arranged  by 
the  defender  at  which  Boss  should  be  pre- 
sent, as  he  deemed  it  unfair  to  make  any 
statement  about  Ross  until  he  should  be 
present  to  hear  and  answer  same.  The 
defender  took  offence  at  the  attitude  of  the 
pursuer  in  insisting  that  Ross  be  present  at 
the  interview,  and,  becoming  angry,  replied 
that  if  Ross  was  interfering  with  his  work, 
it  was  no  business  of  the  pursuer's  what- 
ever, and  that  he  would  not  tolerate  coin- 
elaints  from  servants,  and  he  could  not 
ave  anyone  about  his  place  that  would 
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find  fault  with  Ross,  and  to  remember  that 
be  was  master  there  and  no  one  else.  Still 
in  a  temper,  he  discussed  with  the  pursuer 
the  terms  of  his  engagement  as  arranged 
with  Ross,  and  admitted  that  he  was  bound 
by  these  terms,  and  agreed  to  have  a  meet- 
ing of  parties  in  his  presence  on  the  follow- 
ing Wednesday,  at  which  the  subject  could 
be  fully  discussed.  Up  to  this  date  the 
defender  personally  bad  acted  towards 
the  pursuer  in  a  kindly  manner,  and  indi- 
cated that  he  appreciated  the  services  of 
the  pursuer  and  his  wife.  As  the  result  of 
the  said  meeting,  however,  the  defender 
conceived  a  strong  dislike  to  the  pursuer. 
On  the  .  .  .  2nd  September  the  pursuer, 
Ross,  and  defender  met  in  front  01  Dalna- 
breck  House,  and  the  terms  of  the  pursuer's 
engagement  were  discussed.  Ross,  in  reply 
to  a  question  from  the  defender,  stated 
that  he  had  no  recollection  of  what  he 
had  said  at  his  meeting  with  the  pursuer 
in  April  prior  to  the  engagement,  and 
stated  that  he  did  not  remember  what  he 
had  said  about  butter  on  that  occasion. 
He  fiu-ther  declined  to  contradict  the  pur- 
suer's narrative  of  the  terms  of  his  engage- 
ment. The  defender  then  told  the  pursuer 
that  he  could  not  find  fault  with  Ross,  as 
Ross  had  been  with  him  for  over  five  years, 
and  that  the  pursuer  would  have  to  leave, 
and  that  he  would  get  a  month's  warning. 
The  pursuer  replied  that  he  was  a  yearly- 
engaged  servant,  to  which  the  defender 
rejoined  that  he  was  not,  and  that  he  con- 
sidered all  servants  were  monthly  servants. 
The  defender  added  that  he  knew  the  law 
well,  for  he  had  been  a  justice  of  the  peace 
and  had  sat  on  the  justice  bench  in  Eng- 
land and  that  the  law  was  the  same  in 
Scotland  as  in  England.  The  pursuer 
replied  that  'that  might  be  the  case  in 
England,  but  it  was  not  in  Scotland,'  and 
he  declined  to  accept  the  statement  as 
correct.  The  defender  thereupon  became 
very  angry  at  the  pursuer  for  daring  to 
contradict  his  statement  of  the  law  in 
Scotland,  and  the  personal  dislike  to  the 
pursuer  which  he  nad  conceived  at  the 
previous  interview  became  very  much 
increased  and  very  pointed.  .  .  .  The 
defender  closed  the  interview  by  giving 
pursuer  one  month's  notice  to  leave, 
i-epeating  that  he  would  have  no  one 
alK>ut  the  place  that  would  find  fault  with 
Ross.  ...  It  was  well  known  not  only  to 
the  defender  but  also  to  Ross  and  the 
other  outdoor  servants  as  well  as  the  indoor 
servants  of  the  mansion-house  who  came 
to  the  dairy  for  supplies,  that  the  pursuer 
was  taking  an  allowance  of  1  lb.  of  butter 
or  less  per  week,  and  he  did  so  quite  openly 
as  part  of  the  stipulated  remuneration  for 
his  own  and  his  wife's  services  at  Dalna- 
breck.  At  the  interview  on  2nd  September 
foresaid  the  defender  accepted  the  pursuer's 
claim  to  butter  as  a  right  in  terms  of  his 
engagement,  and  from  that  date  onwards 
until  he  quitted  the  defender's  service  the 
pui-suer  continued  to  take  the  allowance 
of  butter  to  which  he  had  a  right.  So  far 
from  the  defender  offering  any  objection  to 
that  coui-se  he  knew  it  was  being  taken  as 
before  and  acquit-bced  in  that.    The  defen- 


der did  not  on  that  or  any  other  occasion 
suggest  to  the  pursuer  personally  that  the 
latter  was  stealing  his  property  nor  use 
any  language  that  would  bear  that  infer- 
ence. On  the  contrary  he  was  so  well 
satisfied  with  the  absolute  truth  of  the  pur- 
suer's narrative  of  the  terms  of  his  engage- 
ment that  the  defender  upbraided  the  game- 
keeper Ross  for  having  given  such  good 

terms The  pursuer  consulted  Mr 

Nelson,  solicitor,  Blairgowrie,  with  reference 
to  the  notice  given  to  nini  to  leave  whereby 
his  yearly  engagement  was  brought  to  an 
end  at  the  Martinmas  term  in  place  of  the 
following  Whitsunday.  Mr  Nelson,  by 
letter  to  the  defender,  dated  2nd  February 
190i,  intimated  the  details  of  the  pursuer  s 
claim  for  reparation  and  inquired  whether 
he  had  any  proposal  to  make  for  settle- 
ment. The  pursuer  being  reluctant  to  take 
court  proceedings  desired  that  the  defender 
should  have  a  full  opportunity  of  settling 
amicably.  By  lettei-,  dated  4th  February 
19(M,  the  defender  replied  to  Mr  Nelson  as 
follows,  viz. — 'In  answer  to  your  letter  of 
February  2nd,  I  write  to  inform  you  that 
John  Campbell  was  not  engaged  by  me  by 
the  year,  but  on  the  same  condition  as  all 
my  other  servants— one  month's  notice  on 
either  side ;  also  1  may  inform  yon  that 
the  reason  of  Campbell's  dismissal  was  that 
I  found  him  appropriating  my  butter  to 
his  own  use,  which  butter  he  was  in  duty 
bound  to  deliver  at  my  house.'  The  said 
letter  is  produced  herewith  and  referred 
to.  The  statement  in  said  letter  that  the 
pursuer  was  found  by  the  defender  '  appro- 
priating' his  butter  'for  his  own  use  was 
lalse,  malicious,  and  calumnious,  and  was 
intended  to  mean  and  does  mean  that  the 
pursuer  had  dishonestly  appropriated  and 
stolen  butter  belonging  to  the  defender. 
The  defender  well  knew  that  the  only 
question  under  discussion  was  the  dura- 
tion of  the  pursuer's  contract  of  service, 
and  the  said  malicious  statement  contained, 
in  said  letter  was  gratuitous  and  unwar- 
ranted, and  was  false  in  the  knowledge  of 
the  defender,  and  \vas  uttered  without  any 
cause.  It  was  wrongfully  made  for  the 
purpose  of  gratifying  his  animus  against 
the  pursuer,  and  in  so  uttering  the  said 
slander  the  defender  was  giving  way  to 
the  malice  and  ill-will  he  had  conceived 
against  the  pursuer,  before  condescended  on. 
^Coud.  10)  The  pursuer's  argent  Mr  Nelson, 
in  reply  by  letter  dated  5th  February, 
remarlced  that  according  to  his  informa- 
tion the  defender  was  in  error  when  be 
said  that  the  pursuer  was  engaged  by  the 
month,  and  as  a  final  effort  to  avoid  court 
proceedings  he  suggested  that  the  pursuer 
was  quite  prepared  to  meet  the  defender 
in  an  amicable  settlement  if  possible.  The 
defender  immediately  replied  by  letter, 
addressed  to  the  said  Mr  Nelson,  dated  6th 
February  1904,  that  it  would  serve  no  good 
purpose  to  argue  in  this  matter,  and  added 
these  words,  inter  alia,  viz.  — '  I  do  not 
anticipate  any  difficulty  in  proving  that 
Campoell  did  dishonestly  take  my  butter.' 
That  stat^ement  charging  the  pursuer  with 
dishonesty  is  a  I'epetition  of  the  gross 
slander  narrated  in  the  preceding  article. 
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It  was  false,  malicious,  and  calumnious, 
and  was  intended  to  mean,  and  did  mean, 
that  the  pursuer  was  a  dishonest  man  and 
a  thief,  and  had  theftuouslyand  feloniously 
taken  the  defender's  butter.  The  defender 
well  knew  that  the  only  question  under 
discussion  was  the  duration  of  the  pursuer's 
contract  of  service,  and  the  said  malicious 
statement  contained  in  said  letter  was 
^^tuitous  and  unwarranted,  and  was  false 
m  the  knowledge  of  the  defender,  and  was 
uttered  without  any  cause.  In  so  repeating 
the  said  slander  the  defender  was  giving 
way  to  the  malice  and  ill-will  he  had  con- 
ceived against  the  pursuer,  before  con- 
descended on,  and  the  slander  was  uttered 
for  the  purpose  of  gratifying  his  personal 
animus  against  the  pursuer."  .  .  . 

On  10th  November  1905  the  Lord  Ordi- 
nary (Ahdw ALL)  pronounced  the  following 
interlocutor : — "  Kepels  the  first  plea-in- 
law  for  the  defender:  Allows  amended 
issues  to  be  lodged  as  proposed  at  the  bai-, 
and,  that  having  been  done,  approves  of 
the  said  amended  issues,  and  appoints  the 
same  to  be  the  ifssues  for  the  trial  of  the 
same." 

Opinion. — .  ..."  I  have  at  present  to 
decide  whether  the  piu-suer  has  set  forth 
a  relevant  case.  The  first  contention 
put  forwturd  b^  the  defender  in  support 
of  his  plea  against  the  relevancy  is  that 
there  is  here  a  case  of  absoluteprivi- 
lege,  and  he  relied  on  the  case  of  Watson 
v.  J(me»  and  M'Ewan,  [1906]  A.  C.  480, 
in  support  of  this  contention.  I  think 
Watson  V.  Jams  and  M'Ewan  was  con- 
cerned with  a  very  different  question 
from  the  present,  namely,  what  privi- 
lege a  witness  had  in  the  prelimmary 
stages  of  an  action  before  he  entered  the 
witness-box.  A  witness  has  an  absolute 
privilege  as  was  established  in  that  case, 
and  as  was  understood,  though  not  decided 
to  be  the  law  before  that  case  came  up, 
and  the  other  case  of  Rome  v.  Watson,  25 
R.  733,  cited  for  the  defender,  was  a  case 
establishing  the  absolute  privilege  of  a 
counsel  or  solicitor  speaking  on  behalf  of  a 
client. 

"  The  statements  in  the  letters  complained 
of  here  are  not  statements  either  of  a 
counsel  or  of  a  witness  ;  they  are  letters 
written  by  one  of  the  parties  to  a  dispute 
to  the  agent  of  the  opposite  party,  who  is 
about  to  raise  an  action  against  him.  Now, 
undoubtedly  letters  written  in  these  cir- 
cumstances are  entitled  to  a  privilege,  and 
a  privilege  of  a  very  high  order.  They 
were  written  in  answer  to  letters  which 
very  naturally  elicited  the  statements 
which  are  made,  but  they  are  not,  in  my 
opinion,  entitled  to  the  absolute  privilege 
which  has  been  applied  to  the  case  of 
witnesses,  advocates,  or  solicitors.  They 
enjoy  a  privilege  more  resembling  the 
privilege  which  attaches  to  statements  on 
record  in  ordinary  cases  of  judicial  slander. 
I  therefore  hold  that  the  plea  against  the 
relevancy,  so  far  as  founded  on  absolute 
privilege,  must  be  repelled. 

"These  letters  being  privileged,  as  a  con- 
sequence malice  must  be  relevantly  averred 
on  record,  together  with  facts  and  circum- 


stances from  which  malice  may  be  inferred. 
Now  that  is  the  question  of  difficulty  here, 
whether  the  averments  of  malice  set  forth 
on  record  by  the  pursuer  are  sufficient.  I 
must  say  that,  taking  a  general  view  of  the 
case,  I  think  it  rather  improbable  that  this 
old  gentleman  of  85  was  actuated  by  malice 
towards  this  servant  whom  he  knew  very 
little  about,  and  who  was  just  treated  in 
the  ordinarjr  way  a  master  would  treat 
a  servant  with  whom  he  bad  a  dispute ; 
but  while  that  may  be  my  impression  upon 
the  general  view  of  the  case,  I  am  bound  to 
examine  the  specific  statements  made  on 
record,  and,  examining  these,  I  am  forced 
to  the  conclusion  that  a  relevant  case  of 
malice  ha^  been  here  averred,  because  the 
greneral  statement  of  the  pursuer  comes  to 
this,  that  a  question  arose  about  the  terms 
of  the  pursuer's  engagement,  whether  it 
was  an  engagement  terminable  on  a 
month's  notice,  or  whether  it  was  an  en- 
gagement for  a  year.  The  pursuer  practi- 
cally says  that  in  the  course  of  this  dispute 
the  defender  improperly  dismissed  nim 
upon  a  month's  notice,  on  the  ground,  first 
of  all,  that  that  was  according  to  the  terms 
of  his  engagement;  but  he  says  the  de- 
fender further,  in  order  to  justify  this 
dismissal,  brought  into  the  question  of 
dismissal  the  other  question  about  the 
appropriation  of  butter  by  the  pursuer. 
Now  the  suggestion  is,  all  through  the 
pursuer's  record,  that  this  was  a  sort  of 
afterthought,  and  in  support  of  that  it  is 
said  in  article  8  of  the  condescendence 
that  it  was  very  well  known  both  to  all  the 
other  servants  and  also  to  the  defender 
that  the  pursuer  was  taking  this  butter, 
that  he  was  taking  it  quite  openly  as  part 
of  his  remuneration,  and  that  he  was  also 
taking  it  even  after  his  dismissal  as  long  as 
he  remained  at  the  defender's  farm,  and 
that,  notwithstanding  all  that,  the  de- 
fender put  forward  this  appropriation  of 
butter  tK)th  in  the  letters  wnicn  are  com- 
plained of  and  in  the  record  as  a  serious 
offence  against  honesty  which  justified  the 
dismissal  of  the  pursuer.  Now,  these  are 
circumstances  from  which  I  think  malice 
might  be  inferred. 

"  But  the  matter  does  not  altogether 
stop  here,  because  the  pursuer  not  only 
avers  these  circumstances,  but  further 
avers  very  specifically  that  at  a  meeting  on 
2nd  September  1903  the  defender  got  into  a 
war  of  words  with  him,  first  about  the 
law  of  Scotland  as  compared  with  the  law 
of  England,  and  in  the  next  place  with 
regard  to  the  attitude  of  the  pursuer 
towards  Ross,  the  gamekeeper,  wno  was 
apparently  a  sort  of  facfotum  in  the 
absence  of  the  defender  at  his  English 
residence,  which  lasted  most  of  the  year,  he 
beingonly  in  Scotland  forsomethree  months 
in  the  autumn.  Now,  the  pursuer  says  that 
the  defender  lost  his  temper  with  nim  at 
that  time,  and  the  result  was  a  personal 
dislike  to  the  pursuer  on  the  defender's  part 
which  lasted  down  to  the  present  date. 
Now,  that  may  be  perfectly  unfounded  or 
imaginary,  but  it  is  averred  on  record,  and 
of  course  if  the  pursuer  makes  a  statement 
that  the  defender  was  actuated  by  personal 
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dislike  in  what  he  said  or  wrote,  that  is  a 
case  of  malice.  Accordingly,  whatever 
ma^  turn  out  to  be  the  truth  of  this  case, 
which  I  reeret  has  been  brought  before  me 
at  all,  I  tniuk  I  must  hold  that  on  the 
record  as  it  stands  sufficient  facts  and 
circumstances  are  averred  from  which 
malice  may  be  inferred.  I  accordingly 
will  allow  the  issues,  amended  as  I  have 
suggested." 

The  issues  allowed  were — "  (1)  Whether 
on  Tor  about  4th  February  1904  the 
defender  wrote  and  sent,  or  caused  to 
be  written  and  sent,  to  J.  Sidey  Nelson, 
solicitor,  Blairgowrie,  a  letter  in  the 
terms  second  set  forth  in  Schedule  I 
annexed  hereto ;  whether  said  letter  is  of 
and  concerning  the  pursuer,  and  falsely, 
calumniously,  and  maliciously  represents 
that  he  had  stolen  butter  belonging  to  the 
defender,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ?  (2)  Whether  on  or  about  6th 
February  1904,  the  defender  wrote  and  sent, 
or  caused  to  be  written  and  sent,  to  J.  Sidey 
Nelson,  solicitor,  Blairgowrie,  a  letter  in 
the  terms  second  set  forth  in  Schedule  II 
annexed  hereto ;  whether  said  letter  is  of 
and  concerning  the  pursuer,  and  falsely, 
calumniously,  and  maliciously  represents 
that  he  had  stolen  butter  belonging  to  the 
defender,  to  the  loss,  injury  and  damage  of 
the  pursuer  ?  " 

The  defender  reclaimed,  and  argued — No 
facts  and  circumstances  were  averred  on 
record  sufficient  to  infer  malice.  Moreover, 
the  communications  complained  of  were 
absolutely  privileged — M'Ewan  v.  Watson, 
[1905]  A.O.  480,  July  28,  1905,  42  8.L.R.  837. 
If 'such  a  rule  of  law  were  set  up  as  was 
here  propounded,  all  approach  to  a  settle- 
ment in  similar  cases  would  be  barred. 

Argued  for  pursuer— The  Lord  Ordinary 
had  indicated  two  grounds  for  holding  that 
facts  and  circumstances  were  set  forth 
sufficient  to  infer  malice.  His  judgment 
should  be  affirmed.  On  challenge  the 
defender  had  given  a  false  reason,  not  in 
his  mind  at  the  time  of  dismissal,  for  that 
act,  and  the  knowledge  he  had  that  it  was 
false  inferred  malice.  There  was  on  record 
a  relevant  averment  of  ill-will  to  the  pur- 
suer, and  that  in  consequence  the  slander 
was  uttered.  In  any  case,  the  privilege  was 
not  absolute,  and  the  case  of  Macdonald  v. 
M'Coll,  July  18,  1901,  3  F.  1082,  38  S.L.R. 
781,  gave  the  rule  as  to  what  extent  facts 
and  circumstances  must  be  aveiTed. 

Senior  counsel  were  not  called  upon. 

Lord  President  —  This  is  an  action 
which  the  Lord  Ordinary  characterises  in 
the  first  line  of  his  note  as  being,  to  some 
extentat  all  events,afrivolousand  vexatious 
action.  Itmay  be  that  thereare  somecircum- 
stances  in  which,  according  to  the  law  of 
Scotland,  we  are  bound  to  entertain  frivol- 
ous and  vexatious  actions,  but  I  do  not  think 
they  exist  here.  The  circumstances  out  of 
which  the  case  arose  are  that  the  pursuer 
was  engaged  as  a  farm  manager  by  the 
defender,  the  actual  engagement  not  being 
made  by  the  defender  personally  but  by 
his  gamekeeper.     The  pursuer  and   the 


gamekeeper  do  not  seem  to  have  got  on 
very  well  together,  and  accordingly  the 
pursuer  craved  an  interview  with  the 
defender,  at  which  he  made  the  state- 
ment that  the  gamekeeper  interfered  with 
him  in  his  work.  The  defender,  who  seems 
to  have  been  attached  to  the  gamekeeper, 
an  old  servant — I  am  taking  all  this,  of 
course,  on  the  pursuer's  averment — took 
the  gamekeeper's  part,  and  after  discussion 
dismissed  the  pursuer.  He  did  so  upon  the 
ground  that  he  had  a  right  to  dismiss  him 
upon  a  month's  warning.  The  pursuer,  on 
the  other  hand,  took  up  the  position  that 
he  was  not  engaged  by  the  month,  but  by 
the  year,  and  that  consequently  his  dis- 
missal was  wrongful,  and  he  intimated  to 
the  defender  that  he  held  the  defender 
liable  for  the  damages  incurred.  At  the 
same  interview  there  had  been  a  certain 
amount  of  discussion  of  the  terms  of  the 
pursuer's  engagement,  and  incidentally  in 
this  discussion,  there  had  been  more  or 
less  raised  the  question  of  whether  the 
pursuer  was  or  was  not  entitled  to  take 
some  butter,  which  he  made  for  his  master, 
for  his  own  use.  Following  upon  this  the 
pursuer,  having  been  dismissed,  raised  an 
action  for  wrongous  dismissal  in  Perth 
Sheriff  Court,  but  before  he  did  so  he 
instructed  his  agent  to  write  a  letter  to 
the  defender  making  a  claim,  and  this  his 
agent  did  upon  the  2nd  Febi-uary  1904.  In 
answer  to  that  letter,  which  concluded 
with  the  pecuniary  amount  of  the  claim, 
the  defender  wrote  the  first  of  the  letters 
complained  of  in  this  action,  and  it  is  in 
these  terms  : — "  Sir, — In  answer  to  your 
letter  of  February  2nd,  I  write  to  inform 
you  that  John  Campbell  was  not  engaged 
by  me  by  the  year,  but  on  the  same  con- 
ditions as  all  my  other  servants  —  one 
month's  notice  on  either  side.  Also,  I  may 
inform  you  that  the  reason  of  Campbell  s 
dismissal  was  that  I  found  him  appro- 
priating my  butter  to  his  own  use,  which 
butter  ne  was  in  duty  bound  to  deliver  at 
my  house.  I  do  not  consider,  nor  will  I 
admit,  that  he  has  any  claim  whatsoever 
on  me."  The  pursuer's  agent  answered 
that  letter  in  a  letter  in  which  he  contro- 
verted the  law  as  to  a  yearly  engagement, 
and  pointed  out  that  the  butter  question 
would  be  a  matter  of  proof ;  that  he  did 
not  think  that  before  the  Sheiifl  that  would 
be  sufficient  reason  to  entitle  the  master 
to  dismiss  the  servant  without  paying 
compensation ;  and  then  the  letter  winds 
up  by  saying — "Failing  a  settlement  by 
Monday,  I  have  no  other  alternative  but 
to  serve  a  summons."  To  that  the  defender 
answered  by  a  letter,  which  is  the  second 
letter  complained  of  in  this  case,  and  which 
is  in  these  terms  :  —  "  Sir, — It  would  serve 
no  good  purpose  to  argue  in  this  matter.  I 
do  not  anticipate  any  difficulty  in  proving 
that  Campbell  did  dishonestly  take  my 
butter.  If  you  consider  it  to  be  to  the 
advantage  of  your  client  and  yourself  to 
bring  this  jiiatter  into  Court  you  will  do 
so."  After  that  the  action  went  on,  and 
the  resultof  that  action  was  that  the  learned 
Sheriffs — for  it  went  from  the  Sheriff-Sub- 
stitute to  the  Sheriff-Depute— held  that  in 
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the  circumstances  of  the  case  the  engage- 
ment was  a  yearly  one  and  not  a  monthly 
one,  and  that,  although  the  "  butter  story ^' 
—I  am  quoting  textually  from  the  learned 
SherifTs  note—"  is  not  a  satisfactory  one," 
there  was  no  wilful  dishonesty  on  the  part 
of  the  servant,  and  that  although  the  mas- 
ter had  ground  for  dissatisfaction  he  had 
no  right  to  dismiss  him,  and  accordingly 
awarded  damages  of  £26  to  the  pursuer. 

"Rie  piu-suer  now  brings  this  action  in 
which  ne  claims  damages  for  slander  or 
libel  in  the  two  letters  which  I  have  read 
to  your  Lordships.  Now,  I  think  upon  the 
analogy  of  the  case  of  WaJkaon  v.  WEvoan 
in  Appeal  Oases  [19061,  page  4S0,  it  is  quite 
clear  that  a  statement  made  by  the  defen- 
der as  to  what  he  would  say  if  he  were 
brought  into  Court  by  an  action  intended 
against  him  by  the  pursuer,  is  just  in  the 
same  position  as  if  the  statement  had  been 
made  in  the  Court  in  a  pleading;  and 
therefore  I  take  it  that  the  criterion  to  be 
applied  to  this  case  is  the  same  as  is  applied 
in  judicial  slander.  The  law  as  to  wnat  is 
necessary  in  judicial  slander  is  very  well 
fixed,  and  I  may  read  a  few  words  of  an 
opinion  of  Lord  President  In^lis  in  the  case 
m  BeaUm  v.  Ivory,  reported  in  14  Bettie  at 
page  1062,  where  ne  says  this — "I  think  a 
case  of  iudicial  slander  a  very  special  case 
indeed,  oecause  there  is  a  very  strong  pre- 
sumption in  such  a  case  that  if  a  man 
makes  an  averment  which,  whether  it  be 
irrelevant  or  not  is  at  least  pertinent  to  the 
case,  he  must  be  presumed  to  have  made  it 
from  an  honest  motive,  with  a  view  to 
urging  everything  that  he  knows  of  in 
support  of  his  case.  That  is  a  perfectlv 
justifiable  and  proper  motive,  and  it  will 
protect  the  party  making  it  against  the 
consequences  of  any  injury  that  he  may 
have  done  by  that  statement  to  a  third 
party.  Now,  this  becomes  all  the  more 
strong  if  the  averment  is  not  only  pertin- 
ent to  the  case  but  is  a  perfectly  relevant 
averment,  for  then  it  becomes  the  duty  of 
the  party  to  himself  and  to  his  advisers 
and  to  the  Court  to  make  the  averment," 
—and  his  Lordship  proceeded  to  hold  that 
facts  and  circumstances  must  be  aveiTed 
from  which  malice  could  be  inferred.  The 
averments  here  are  perfectly  relevant  to 
the  case,  and  accordingly  not  only  is  the 
preeuDiption  of  privilege  of  the  highest 
order,  but  I  think  the  averments  must  be 
scrutinised  very  strictly  to  see  if  there  are 
any  averments  from  which  malice  could 
possiblj  be  inferred.  I  find  no  such  aver- 
ments m  this  case.  And  I  say  most  strongly 
that  the  meaning  of  the  expression,  that 
there  must  be  facts  and  circumstances 
averred  frona  which  malice  can  be  inferred, 
goes  to^e  nature  of  the  facts  and  circum- 
stances, and  not  to  a  kind  of  word-painting 
that  a  more  or  less  ingenious  counsel  can  put 
into  the  contents  of  the  condescendence. 

Now,  here  there  was  no  statement  of  the 
kind  complained  of  made  at  all  until  the 
pistol  was  placed  at  this  gentleman's  head 
by  the  threat  of  an  action,  and  it  seems  to 
me  that  he  was  absolutely  entitled  to  say 
what  was  his  belief — that  this  man  had 
been  guilty  of  dishonesty.     He  has  been 
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found  wrong,  but  nevertheless  he  was  per- 
fectly entitled  to  put  that  forward  as  a 
defence  to  the  action  ;  and  I  find  no  aver- 
ment of  facts  and  circumstances  whatso- 
ever which  lead  up  to  any  malice  as  the 
inducing  cause  of  making  the  statement. 
There  is  a  certain  amount  of  averment  that 
this  old  gentleman,  the  defender,  had  got 
into  a  temper  at  this  discussion  which  took 
place  between  him  and  the  pursuer,  and 
particularly  he  is  said  to  have  been  very 
angary  because,  he  being  a  justice  of  the 
peace  in  England,  a  Scottish  farm  servant 
had  told  him  that  his  English  law  was  not 
Scottish  law,  and  would  not  accept  his 
master  as  an  authority  upon  the  law  of 
master  and  servant  That  is  scarcely  a 
fact  and  circumstance  which  makes  one 
come  to  the  conclusion — the  only  conclu- 
sion that  one  must  come  to — that  a  person 
in  putting  in  his  defence  a  perfectly  rele- 
vant statement  is  doing  so,  not  with  a 
view  to  make  his  case  relevant,  but  with 
the  view  of  doing  a  person  an  injury  to  his 
character. 

I  am  clearly  of  opinion  therefore  that 
here  there  are  no  siuBcient  facts  and  cir- 
cumstances averred,  and  that  the  issue 
should  be  refused  and  the  action  dismissed. 

Lord  M'Labbn~I  am  of  the  same  opinion. 
From  the  observations  of  the  Lord  Presi- 
dent in  the  case  of  Beaton  (14  B.  1057),  I 
should  infer  that  that  eminent  lawyer  was 
of  opinion  that,  on  the  question  of  what 
constitutes  a  relevant  averment  of  malice, 
a  distinction  might  be  taken  between  cases 
that  fall  within  the  category  of  judicial 
slander,  and  those  where  the  slander  is  of  a 
less  highly  privileged  description,  as  for 
instance  an  action  between  a  master  and  a 
servant.  Since  then,  the  nature  of  privilege 
in  the  latter  instance  has  been  considered 
in  a  case  that  was  cited  to  us — the  case  of  a 
dismissed  barman  who  brought  an  action 
on  the  g^und  that  his  master  refused  him 
a  character — I  mean  the  case  of  Macdonald 
(3  F.  1082).  Although  I  see  no  reason 
to  doubt  the  soundness  of  the  opinions 
expressed  in  Mau:donald!a  case,  it  is  not 
necessary  that  we  should  consider  that 
case  very  carefully  at  present,  because  I 
agree  with  your  Lordship  that  this  case, 
although  not  literally  a  case  of  judicial 
slander,  falls  within  the  principle  and  the 
degree  of  protection  which  the  law  gives  to 
judicial  slander,  just  as  the  statement  of  a 
witness  in  precognition,  although  not  a 
statement  made  in  a  judicial  proceeding, 
and  not  a  statement  which  would  render 
him  liable  to  prosecution  for  perjury,  is 
nevertheless,  for  reasons  of  policy,  within 
the  degree  of  protection  which  the  law 
gives  to  the  statement  of  a  witness  in  open 
court. 

The  question  then  is,  whether  a  relevant 
case  of  malice  is  here  averred.  Now,  I  can 
hardly  think  that  it  would  ever  be  fair  to 
a  defender  that  the  law  should  be  satisfied 
with  a  mere  general  averment  of  malice. 
No  doubt  there  may  bfe  degrees.  A  party 
may  be  held  to  more  strict  averments  in 
one  class  of  cases  than  in  another,  but  I 
think    one    obvious   reason   for  requiring 
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some   specification   is   that  the  defender, 
when  he  goes  to  trial,  ought  to  know  the 
case  that  ne  is  to  meet  and  should  be  put 
in  a  position,  if  necessary,  to  lead  evidence 
to  dioprove  the  case  that  is  to  be  made 
against  him.     But  merely  to  say  that  a 
statement  is  malicious  gives  no  clue  what- 
ever to  the  line  of  action  which  the  pursuer 
intends  to  take  at  the  trial.     Especially 
would  the  defender  seem  to  be  entitled  to 
that  notice  in  a  case  of  judicial  slander  or 
one  that  would  fall  within  the  principle 
and  degree  of  protection  afforded  to  judi- 
cial slander.     In  considering  whether  the 
statements  made  in  the  record  lead  up  to 
the   theory   that   the   defender   had  con- 
ceived an  ill-will  towards  the  pursuer  and 
had  made  a  case  of  dishonesty  out  of  what 
was  really  and  in  substance  only  a  mis- 
understanding, I  have  been  looking  at  these 
statements  to  see  whether  there  is  any- 
thing which  the  defender  can   be   called 
upon  to  meet  that  admitted  of  proof  one 
way  or  the  other,  but  it  seems  to  me  that 
the  averments  resolve  merely  into  an  im- 
putation of  motives — that  you  are  to  infer 
from  his  hostile  tone  towajrds  the  pursuer 
that  he  was  actuated  by  ill-will.     But  in 
order  to  make  a  relevant  case  of  malice 
there  must  be  facts  alleged  which  are  inde- 
pendent of  the  cause  of  dismissal,  inde- 
pendent of  the  immediate  cause  of  circulat- 
ing the  slander,  from  which  the  jury  might 
legitimately  infer  some  antecedent  ill-will 
or  indirect  motive  as  the  origin  or  cause 
of  the  slander.    It  will  not  do  to  say  that 
there  were  interviews  which  led  up  to  the 
dismissal — that  culminated  in  the  dismissal 
— because  that  is  all  really  part  of  one  trans- 
action.    I  do  not  see  that  ill-will  arising 
out  of  the  self-same  cause  of  difference  is  in 
any  different  position  from  ill-will  or  malice 
infen-ed  from  the  dismissal  itself,   which 
clearly  would  not  be  sufficient.     I  think 
there  must  be  some  tangible   antecedent 
circumstance  from  which  the  jury  may  or 
may  not,  if  the  facts  are  proved,  infer  that 
the  statement  was  not  a  fair  statement  but 
one  made  from  malevolent  feelings  towards 
the  pursuer,  but  I  find  no  such  averments 
here,  and  I  am  therefore  of*  opinion  that 
the  action  should  be  dismissed. 

Lord  Einneab  concurred. 

The  Court  disallowed  the  issues. 

Counsel  for  the  Pursuer  and  Respondent 
—Watt,  K.C.— Malcolm.  Agent— William 
C.  Morris,  Solicitor. 

Counsel  for  the  Reclaimer  and  Defender 
— Morison  —  J.  Macdonald.  Agents  — 
Gordon,  Falconer,  &  Fairweather,  W.S. 


Saturday,  December  9. 

FIRST  DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Hamilton. 

HILL  V.  CAMPBELL  AND  ANOTHER. 

Reparation— Alleged  Illegal  An-eat— Alleged 
FalaeCharge — Public  Officer — Police  Con- 
stable— Malice  and  Want  of  Probable 
Cause — Arrest  and  Charge  by  Constable 
on  which  Conviction  has  followed — Issue 
— Relevancy. 

In  an  action  of  damages  against  two 
police  constables  for  an  alleged  illegal 
arrest  and  an  alleged  false  charge 
made  by  them  while  admittedly  act- 
ing within  the  scope  of  their  duty,  the 
pursuer  averred  no  facts  and  circum- 
stances from  which  malice  might  be 
inferred,  and  admitted  that  he  was 
convicted  on  the  charge  of  which  he 
complained. 

Held  that  the  pursuer  was  not  entitled 

to  an  issue  either  qvLoad  the  arrest  or 

quMid  the  charge,  inasmuch  as  (1)  while 

want  of  probable  cause  was  essential 

to  an  issue,  the  conviction  showed  that 

there  was  probable  cause,  and  (2)  the 

pursuer   had   failed   to   set    forth    on 

record  facte  and  circumstances  from 

which    malice  might    be    legitimately 

inferred. 

Repartition — Arrest — Public  Officer — Police 

Constable  —  Unnecessary     Violence     in 

Making  Arrest — Issue. 

In  an  action  of  damage  against 
police  constables,  the  pursuer,  who  had 
been  arrested  and  charged  by  them 
while  acting  within  the  scope  of  their 
duty,  and  had  subsequently  been  con- 
victed on  the  charade,  proposed  the 
following  issue: — "Whetner  .  .  .  the 
pursuer  was  wrongly  and  forcibly  taken 
into  custody  .  .  .  by  the  defenders  while 
acting  as  police  constables." 

In  support  of  the  issue  he  inter  alia 
averred  that  "he  was  violently  seized  by 
the  defenders  and  subjected  to  gross  and 
unnecessary  violence.  He  was  held  by 
the  wriste  b;^  the  defenders,  one  on  each 
side,  and  his  arms  twisted,  and  con- 
siderable and  unnecessary  violence  was 
applied  to  him,  causing  several  bruises 
on  one  of  his  arms,  as  well  as  swelling 
with  considerable  pain,  in  consequence 
of  which  he  had  to  submit  himself  to 
medical  inspection  and  treatment  the 
following  morning." 

Held  (1)  that  the  issue  was  inappro- 
priate and  must  be  disallowed  in  as 
much  as  the  insertion  of  malice  and 
want  of  probable  cause  was  unneces- 
sary unless  the  question  was  as  to  the 
use  of  improper  violence,  and  (2)  that 
the  avermente  were  insufficient  to  found 
a  case  upon  improper  violence. 

Wood  V.  N.B.  BaUviay  Company, 
February  14,  1809,  1  F.  6&,  36  S.L.R. 
407,  diatvnguished. 

Opinion  {ver  Lord-Kinnear)  that  the 
issue  (1)  ffuled  to  put  the  question  of 


Digitized  by  V^OOQlC 


"" 'd^J^ISL* *°*'1     The  Scottish  Law  Reporter.—  Vol  XLIIl. 


227 


unnecessary  violence  to  the  jury,  and  (2) 
erroneously  assumed  that  tor  a  police 
constable  to  use  any  force   at   all  in 
making  an  arrest  was  an   actionable 
wrong. 
This  was  an  action  of  damages,  raised  in  the 
Sheriff  Court  at  Hamilton,  at  the  instance 
of  Thomas   Benjamin   Hill,  restaurateur, 
WindmiUhill  Street,  Motherwell,  against 
Donald    Campbell    and    William    Smith, 
police  constables,  Motherwell,  in  which  the 
pursuer  prayed  the  Court  to  ^fCKtA  decree 
ordaining     the     defenders,     jointly     and 
severally    and    seversiUy,    to    pay   to   the 
piursuer  the  sum  of  £300  sterling,  or  alter- 
natively the  sum  of  £160  each. 

The  pursuer  averred — "(Cond.  2)  On  or 
about  the  night  of  Saturday  the  15th  or 
early  morning  of  Sunday  the  16th  days  of 
July  1905,  and  while  quietly  and  peacefully 
engaged  in  his  business,  ne  was  without 
any  reason  or  warning  being  given  sud- 
denly accosted  and  illegaJly  and  wron^- 
ously  arrested  by  the  defenders  actingin 
concert  as  police  constables  aforesaid.  T>e- 
fenders  without  permitting  him  to  put  on 
his  coat  and  vest,  which  were  off  at  the 
time,  and  either  ignoring  or  refusing  pur- 
suer's request  to  be  allowed  to  put  his 
rarments  on,  conveyed  him  in  custody  from 
the  back  door  of  bis  said  place  of  business 
through  WindmiUhill  Street  and  Brandon 
Street  and  Clyde  Street  of  the  said  burgh, 
in  the  presence  of  a  number  of  residenters 
of  Motherwell,  and  brought  to  the  local 
police  office  in  the  street  last  named,  and 
therein  the  defenders,  acting  as  aforesaid, 
fiilsely  and  maliciously  and  without  prob- 
able cause  charged  the  pursuer  to  the 
officer  in  charge.  Inspector  Moir,  with 
having  in  the  rear  of  the  restaurant  in 
WindmillhiU  Street  aforesaid  occupied  by 
him  behaved  in  a  riotous  manner  and 
committed  a  breach  of  the  peace  b^  shout- 
ing and  swearing  in  a  loud  voice,  and 
making  use  of  abusive  language  towards 
the  defenders  and  challenging  them  to 
fight  with  him,  all  of  which  was  untrue. 
As  stated,  the  arrest  of  the  pursuer  was  not 
only  illegal,  irregular,  wrongful,  and  op- 

Sressive,  and  in  gross  violation  of  their 
nty  as  police  constables,  but  the  charge 
preferred  against  him  by  the  defenders  was 
false  and  made  maliciously  and  without 
probable  cause.  Admitted  that  pursuer 
was  convicted  and  fined  10s.,  the  alterna- 
tive being  five  days'  imprisonment,  but 
explained  and  averred  that  said  conviction 
proceeded  on  erroneous  use  of  the  evidence 
and  law.  (Cond.  3)  While  being  conveyed 
to  the  police  office  as  aforesaid  pursuer  was 
assaulted  by  the  defenders.  Offering  no 
resistance  to  his  arrest  he  protested  against 
bis  being  so  wrongously  arrested,  but  in 
spite  of  his  remonstrances  he  was  violently 
seized  by  the  defenders  and  subjected  to 
gross  and  unnecessary  violence.  He  was 
held  by  the  wrists  by  the  defenders,  one  on 
each  side,  and  his  arms  twisted,  and  con- 
siderable and  unnecessary  violence  was 
applied  to  him,  causing  several  bruises  on 
one  of  his  arms  as  well  as  swelling  with 
considerable  pain,  in  consequence  oi  which 
be    bad    to    submit  himself  to    medical 


examination  and  treatment  the  following 
morning.  Said  arrest  of  pursuer  by  de- 
fenders and  their  subsequent  abusive  be- 
haviour were  entirely  outwith  the  scope  of 
their  employment  as  police  constables. 

The  pursuer  pleaded—"  (1)  The  defenders 
having  wrongously  and  illegally  arrested 
the  pursuer,  and  conveyed  him  in  custody 
through  the  public  streets  of  Motherwell 
to  the  police  office  there,  and  having 
assaulted  him  while  taking  him  there,  all 
as  before  condescended  on,  are  liable  in 
damages  therefor.  (2)  The  defenders 
having  falsely,  maliciously,  and   without 

Erobable  cause  charged  the  defender  with 
aving  committed  the  offence  hereinbefore 
set  forth,  slandered  the  pursuer,  and  being 
therefore  liable  in  damages,  decree  should 
be  granted  therefor." 

The  defenders  pleaded — "  (1)  Privilege.  (2) 
The  pursuer  having  by  his  own  conduct  as 
condescended  on  necessitated  his  appre- 
hension by  the  defenders,  is  barred  from 
insisting  in  the  present  action.  (3)  The 
defenders  having  acted  throughout  in  the 
course  of  their  dutv  and  without  malice, 
and  having  done  nothing  which  thev  were 
not  entitled  to  do  as  police  constables  to 
preserve  the  peace,  should  be  assoilzied, 
with  expenses." 

The  Sheriff-Substitute  (Thomson)  having 
allowed  a  proof,  the  pursuer  appealed  for 
jury  trial,  and  proposed  the  following 
issues: — "(1)  Whether  on  or  alx)ut  the 
night  of  Saturday  the  16th,  or  early  morn- 
ing of  Sunday  the  16th,  both  days  of  July 
1906,  the  pursuer  was  wrongly  and  forcibljy 
taken  into  custody  and  removed  from  his 
restaurant  in  WindmiUhill  Street,  Mother- 
well, to  Motherwell  Police  Office,  in  cus- 
tody by  the  defenders  Donald  Campbell 
and  William  Smith,  while  acting  as  police 
constables,  to  the  loss,  injury,  and  damage 
of  the  pursuer?  (2)  Whether  on  or  about 
the  nignt  of  Saturday  the  15tb,  or  early 
morning  of  Sunday  the  16th,  both  days  of 
July  10&,  in  the  Police  Office,  Motherwell, 
the  defenders  Donald  Campbell  and 
William  Smith,  or  one  or  other  of  them, 
falsely,  maliciously,  and  without  probable 
cause,  charged  the  pursuer  to  Inspector 
Moir,  the  officer  in  charge,  with  having  in 
the  rear  of  the  restaurant  in  WindmillhiU 
Street,  Motherwell,  occupied  by  the  pur- 
suer, behaved  in  a  riotous  manner  and  com- 
mitted a  breach  of  the  peace  by  shouting 
and  swearing  in  a  loud  voice,  and  making 
use  of  abusive  language  towards  the  said 
defenders,  and  challenging  them  to  flght, 
or  made  one  or  other  of  these  charges,  or 
charges  of  a  like  import,  of  and  concerning 
the  pursuer,  to  the  loss,  injury,  and  damage 
of  tne  pursuer?  Damages  laid  at  £300." 
During  the  discussion  the  pursuer  also  pro- 
posed the  following  issue  : — "  (3)  Whether 
on  or  about  the  night  of  Saturday  the  15th 
or  early  morning  of  Sunday  the  16th,  both 
days  of  July  1906,  the  pursuer  was  wrong- 
ously, maliciously,  and  without  probable 
cause  apprehended  by  the  defenders,  &c. 
(as  in  the  first  proposed  issue." 

The  respondents  (defenders)  moved  that 
the  action  should  be  dismissed  as  irrelevant, 
and  argued — Tbei-e  was  no  issuable  matter 
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on  record.  The  issues  proposed  could  not 
be  granted.  Want  of  prooable  cause  must 
be  in  tbem  for  the  defenders  otherwise 
were  only  doing  their  duty,  but  the  con- 
viction which  was  admitted  showed  that 
there  was  probable  cause  both  for  the 
arrest  and  tne  charge.  There  was  indeed 
no  averment  on  record  of  want  of  probable 
cause  in  regard  to  the  arrest.  Malice  must 
also  go  into  the  issues,  and  a  mere  aver- 
ment of  malice  Was  not  enough  against  a 
public  official.  Specific  facts  and  circum- 
stances must  be  set  forth  from  which  malice 
could  be  legitimately  inferred — Beaton  v. 
Ivory,  July  19,  1887,  14  R.  1057,  24  S.L.R. 
744.  No  appeal  had  been  taken  against 
the  conviction,  and  standing  the  con- 
viction the  present  action  was  irrelevant 
^^ummary  Prosecutions  Appeals  (Scot- 
land) Act  1875  (38  and  39  Vict.  c.  82),  sec.  8 ; 
Mcuilellan  v.  Miller,  December  7,  1832,  11 
S.  187 ;  Gilchrist  v.  Anderson,  November 
17,  1838,  1  D.  37  :  Young  v.  MitcJieUs,  June 
12,  1874,  1  R.  1011,  11  S.L.B.  582;  Kennedy 
V.  Wise,  June  21,  1890, 17  R.  1036,  27  S.L.R. 
813. 

Argued  for  appellant  (pursuer)— It  was 
unnecessary  that  want  of  probable  cause 
should  go  into  the  first  issue,  as  there 
was  there  put  in  issue  the  use  of  unneces- 
sary violence  in  the  arrest.  The  pursuer's 
averments  on  that  point  were  amply 
specific,  and  the  first  issue  was  modelled  on 
the  issue  approved  in  similar  circumstances 
by  the  Court  in  Wood  v.  North  British 
Railway  Co.,  February  14,  1899,  1  R  562, 
86  S.L.R.  407.  [Lord  Kinnea»— In  that 
case  the  constables  were  acting  not  as  con- 
stables but  as  servants  of  the  railway  com- 
pany.] [Lord  PRESiDEa^r — In  Woocts  case 
want  of  probable  cause  was  not  necessary, 
so  if  this  issue  is  modelled  on  Wood 
the  issue  is  wrong.]  If  it  were  neces- 
sary, a  third  issue  would  be  proposed 
similar  to  the  first,  but  inserting  malice 
and  want  of  probable  cause  quoad  the 
apprehension,  viz.,  "Proposed  Additional 
Issue" — (3)  "Whether  tne  pursuer  was 
wrongously,  maliciously,  and  without  pro- 
bable cause  apprehended  by  the  defenders, 
&c."  [Lord  KtBSiDKNT— If  you  go  to  trial 
on  that  issue  and  the  conviction  is  proved 
would  the  judge  not  direct  the  jury  that 
there  was  probable  cause?  In  what  way 
can  probable  cause  be  better  proved  than 
by  a  conviction  ?]  In  any  event,  the  pur- 
suer was  entitled  to  an  issue  of  unnecessary 
violence  without  inserting  malice  or  want 
of  probable  cause — Wilson  v.  Bennett, 
January  16, 1904,  6  F.  289,  41  S.L.R.  216. 

Lord  Pbhsidhnt — ^This  is  an  appeal  from 
the  Sheriff  Court  in  an  action  of^ damages 
at  the  instance  of  a  restaurateur  againsst 
two  police  constables  in  Motherwell,  and 
the  question  now  before  the  Court  is 
whether  the  issues  proposed  by  the  pursuer 
ought  to  be  granted.  The  averment  of  the 
pursuer  is  that  on  a  certain  night  in  his 
own  premises  he  was  suddenly  accosted 
and  illegally  and  wrongously  an-ested  by 
the  defenders,  acting  in  concert  as  police 
constables  of  the  burgh  of  Motherwell. 
He  goes  on  to  say  that  they  conveyed  him 


in  custody  from  the  back  door  of  his  place 
of  business  to  the  local  police  office,  and 
falsely  and  maliciously  and  without  pro- 
bable cause  charged  him  to  the  inspector 
there  with  having  committed  a  breach  of 
the  peace.  He  then  goes  on  to  say  that  he 
was  convicted  in  the  Burgh  Court  and  fined 
lOs.  He  further  alleges  that  while  being 
conveyed  to  the  police  office  he  was 
assaulted  by  the  defenders,  and  he  explains 
that  by  saying  that  he  was  subjected  to 
gross  and  unnecessary  violence,  held  by 
the  wrists  and  his  arms  twisted,  and  that 
"considerable  and  unnecessary  violence 
was  applied  to  him  causing  several  bruises 
on  one  of  his  arms  as  well  as  swelling  with 
considerable  pain,  in  consequence  or  which 
he  had  to  submit  himself  to  medical  exami- 
nation and  treatment." 

The  two  issues  the  pursuer  proposed 
originally  were,  first,  whether  he  was 
wrongly  and  forcibly  taken  into  custodv, 
and,  second,  whether  the  defenders  falsely 
and  maliciously  and  without  probable  cause 
charged  him  with  breach  of  the  peace.  His 
counsel  now  proposed  a  third  issue,  namelv, 
whether  he  was  wrongously,  maliciously 
and  without  probable  cause  apprehended. 
As  regards  tnese  two  last  issues  I  am 
clearly  of  opinion  that  they  cannot  be 
granted,  and  for  the  very  simple  reason 
that  the  pursuer  has  averred  himself  out 
of  Court  upon  the  matter  of  probable  cause, 
and  therefore  cannot  be  granted  an  issue 
the  success  of  which  must  depend  on  proof 
of  want  of  probable  cause.  The  case  was 
simply  one  of  an  arrest  and  a  charge  made 
by  ordinary  police  constables  acting  ad- 
mittedly in  the  scope  of  their  duty,  and  in 
a  place  where  they  had  a  right  to  make 
arrests  and  charge.  Doubtless  if  they  did 
that  without  probable  cause,  and  in  order 
to  gratify  their  own  spite,  they  would  be 
liable  to  an  action  of  damages,  but  unless 
malice  and  want  of  probable  cause  were 
proved  against  them  the  action  could  not 
succeed.  But  it  appears  to  me  that  if  a 
conviction  followed  on  the  complaint  th&t 
was  made,  as  is  here  admitted,  it  is  idle  to 
say  that  the  constables  had  no  probable 
cause  in  preferring  the  complaint.  The 
conviction  might  have  been  wrong  in  this 
sense,  that  it  is  possible,  if  there  had  been  a 
review  of  the  tacts,  the  Court  of  review 
might  have  taken  a  different  view  from 
the  presiding  Magistrate,  but  none  the  less 
it  could  never  be  said  that  there  was  no 
probable  cause  for  making  the  complaint  if 
the  result  was  that  the  proper  tribunal 
before  whom  the  complaint  was  heard 
found  a  conviction.  Therefore  upon  the 
pursuer's  own  showing  he  has  disentitled 
himself  to  either  of  these  two  issues. 

I  think  there  is  another  reason,  too,  if  it 
is  necessarv  to  slay  the  slain,  why  ttiese 
issues  should  not  be  allowed,  and  it  is  that, 
on  the  principle  laid  down  in  the  case  of 
Beaton  (14  R.  1057)  there  must  be  facts  and 
circumstances  set  forth  from  which  malice 
mav  legitimately  be  inferred.  I  find  no 
such  facts  and  circumstances  set  forth  in 
the  record  here,  and  I  therefore  think  that 
that  is  an  additional  ground  for  refusing 
these  two  issues, 
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There  still  remains  the  first  issue.  Into 
that  issue  it  is  not  proposed  to  put  "  mali- 
ciously and  without  probable  cause."  It  is 
admittedly  founded  on  an  issue  that  was 
approved  by  the  Second  Division  in  Wood 
V.  North  BritiaK  Bailieay  Company  (1  F. 
502).  I  humbly  think  that  the  pursuer  was 
mistaken  in  thinking  that  he  could  frame 
an  issue  in  this  case  on  the  model  of  the 
case  of  Wood,  and  that  for  the  very  food 
reason  that  WootCs  case  proceeded  entirely 
upon  the  theory  and  upon  the  fact  that  the 
constables  there  were  not  ordinary  city 
constables  but  were  servants  of  the  North 
British  Railway  Ck)mpany.  Indeed,  it  was 
obviously  necessary  that  that  should  be  the 
pursuer's  theory  in  Wood,  because  he  did 
not  seek  damages  against  the  constables 
but  against  the  Railway  Company,  who 
were  only  responsible  if  a  wrong  had  been 
committed  by  their  servants  acting  within 
the  scope  of  their  employment.  In  that 
case  the  pursuer  averrea  that  he  was 
illegally  and  wrongously  arrested  by  the 
company's  servants.  Now,  it  ii\ay  be  that, 
in  point  of  fact,  they  were  justified  by  the 
powers  conferred  by  the  Railway  Regula- 
tion Act  in  making  the  arrest,  but  the 
averments  were  that  there  were  no  such 
circuniBtances  as  to  justify  them  in  exercis- 
ing these  powers,  and  that  their  act  was 
that  of  ordinary  railway  servants  and 
unjustifiable.  In  that  case  it  was  averred 
that  the  arrest  was  not  only  wrongful  but 
that  there  was  undue  violence  used,  and 
accordingly  the  Second  Division  held,  and 
I  assume  rightly,  that  it  was  not  necessary 
to  have  a  separate  issue  for  these  two  things 
bat  that  the  whole  matter  might  be  triM 
in  one  issue  which  used  the  words  "wrongly 
and  forcibly,"  But  that  issue  cannot  be 
adapted  to  a  case  where,  as  here,  it  is 
necessary  to  have  malice  and  want  of 
probable  cause  to  make  a  relevant  issue. 
Therefore  the  first  issue  being  based  on  an 
issue  which  was  applicable  to  a  different 
state  of  circumstuices,  is  not  an  issue 
which  can  be  granted  in  this  case. 

I  do  not  for  one  moment  say  that  there 
might  not  be  a  case  where  an  issue  would 
be  granted  in  respect  of  the  use  of  improper 
violence  by  police  constables,  ana  tnat 
without  any  question  of  malice  or  want  of 
probable  cause.  The  expression  "  want  of 
probable  cause"  has  no  application  to  such 
circumstances,  the  question  being  whether 
the  violence  used  can  be  justified  as  neces- 
sary. I  have  no  doubt  whatever  that  a 
police  constable  is  not  to  be  allowed,  in 
excess  of  his  duty,  to  take  advantage  of  his 
position  and  brutally  assault  a  person  who 
18  rightly  in  his  custody.  But  tnat  class  of 
case  would  never  be  allowed  to  proceed 
unless  there  were  very  distinct  averments 
to  that  effect.  The  averment  here,  although 
to  a  certain  extent  an  averment  6f  unneces- 
sary violence,  is  really  not  suiBcient  to 
found  a  case  of  that  class.  The  pursuer 
says  he  was  held  by  the  wrists  and 
his  arms  were  twisted,  but  these  appear 
to  me  to  be  the  ordinary  circumstances 
of  nearly  every  arrest,  and  I  confess 
that  the  idea  seems  to  me  to  be  ridiculous 
that    every    pickpocket    who    is    hauled 


along  the  street,  b^  averring  that  the 
policeman  twisted  his  arms  a  little  fur- 
ther round  than  he  need  have  done,  should 
have  as  a  matter  of  right  an  action  of 
damages  and  a  jury  trial,  in  which  twelve 
jurymen  would  be  called  upon  to  determine 
the  precise  angle  of  distortion  at  which  the 
arms  ought  to  be  in  taking  a  struggling 
man  along  a  street.  If,  on  the  other  nand, 
really  serious  violence  is  specifically  averred, 
then  that  would  be  a  case  for  allowing  an 
issue.  But,  as  I  have  said,  I  think  there 
are  no  such  averments  here,  and  on  the 
grounds  that  I  have  stated  I  am  for  refusing 
all  the  issues. 

LoBD  EiNMBAB — I  am  of  the  same  opinion. 
I  do  not  think  that  the  first  issue  here  can 
be  allowed,  for  it  assumes  that  for  a  police 
constable  to  use  force  in  taking  a  man 
whom  he  has  arrested  to  the  pohce  o£Bce 
is  an  actionable  wrong.  Now  that  in  itself 
is  not  a  wrong  whicn  would  entitle  the 
arrested  man  to  recover  damages ;  though 
it  may  be  that  if  unnecessary  violence  has 
been  used  by  the  police  constable  an  action 
might  lie.  I  do  not  think  that  the  pursuer 
alleges  or  intends  to  allege  any  such  violence 
as  would  entitle  him  to  an  issue  on  that 
ground.  But  my  objection  to  this  issue  is 
that  it  does  not  put  the  question  of  unneces- 
sary violence  to  the  jury  at  all,  for  the  jury 
would  be  quite  justified  in  returning  an 
affirmative  finding  on  this  issue  if  they 
thought  force  had  been  employed,  even 
though  that  force  was  not  in  their  opinion 
more  than  was  indispensable. 

As  to  the  second  and  third  issues,  they 
both  appear  to  me  to  give  rise  to  the  same 
objection.  These  two  issues  follow  on  the 
averment  that  the  defenders  arrested  the 
pursuer,  took  him  to  the  police  office,  and 
there  stated  to  the  inspector  the  pounds 
on  which  their  charge  against  him  was 
preferred.  Now,  it  is  admitted  that  the 
pursuer  can  have  no  claim  for  damages  for 
these  actings  except  on  a  relevant  aver- 
ment of  malice  and  want  of  probable  cause. 
I  agree  with  your  Lordship  that  want  of 
probable  cause  must  be  excluded  here,  for 
it  is  admitted  that  there  was  prolMible 
cause  inasmuch  as  the  charge  when  in- 
quired into  resulted  in  a  conviction. 

I  agree  further  that  there  are  no  sufficient 
averments  of  malice  to  be  sent  to  a  jurv, 
for  it  is  settled  that  in  alleging  the  mali- 
cious exercise  of  a  public  duty,  such  as  that 
of  a  police  constable  effecting  an  arrest,  it 
is  necessary,  not  only  to  aver  malice  in 
general  terms,  but  to  set  forth  specific 
facts  and  circumstances  from  which  malice 
can  be  legitimately  inferred.  The  pre- 
sumption is  that  those  who  are  acting  in 
discharge  of  a  public  duty  are  acting 
honestly ;  and  the  onus  is  on  the  pursuer 
to  set  forth  facts  and  circumstances  which, 
if  proved,  will  displace  the  presumption  of 
honesty,  by  showing  that  in  point  of  fact 
they  were  acting  maliciously.  There  are 
no  such  facts  and  circumstances  aveiTed 
here,  and  I  therefore  agree  with  your 
Lordship  that  these  issues  must  he  dis- 
allowed. 

Lord  Pbabson  concurred. 
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Lord  M'Labek  was  not  present. 

The  Court  disallowed  the  issues,  dismissed 
the  action,  and  decerned. 

Counsel  for  Pursuer  and  Appellant — M. 
P.  Fraser.    Agent— D.  Hill  Murray,  S.S.C. 

Counsel  for  Defenders  and  Respondents 
—Guthrie,  K.C.— W.  Thomson.    Agents- 
Ross,  Smith,  &  Dykes,  S.S.C. 


Saturday,  December  23. 

SECOND    DIVISION. 

[Sheriff  Court  at  Aberdeen. 

KEITH  V.  LAUDER. 

Beparation — Slander — Slander  with  re- 
spect to  Trade  —  Privilege  —  Malice  — 
Probable  Cause  —  Shim  —  "  Register  of 
Defavitvng  Crews" — Member  of  Associa- 
tion which  Kept  Register  Reporting  Sea- 
man as  Defaulter. 

A  was  chief  engineer  of  a  steam 
trawler  belonging  to  a  fishing  com- 
pany of  which  B  was  manager.  The 
nshing  company  was  a  memoer  of  an 
association  of  owners  of  fishing  vessels. 
The  members  of  the  Owners'  Association 
hadresolved  that  a  "Register of  Default- 
ing Crews  "  should  be  kept,  and  that  if  a 
member  of  the  crew  of  a  steam  trawler 
belonging  to  a  member  of  the  asso- 
ciation, after  engaging  to  go  to  sea 
in  such  trawler,  snould  absent  himself 
or  refuse  to  go  to  sea,  or  should  come 
on  board  in  a  state  of  intoxication, 
the  member  of  the  association  should 
report  to  its  secretary  the  name  of 
the  member  of  the  crew,  and  the 
offence  committed  by  him,  for  inser- 
tion in  the  register.  A  register  accord- 
ingly was  so  kept.  A,  without  due 
notice,  left  the  said  steam  trawler  when 
she  was  ready  to  go  to  sea,  and  so  de- 
layed her  departure.  B  reported  to 
the  secretary  of  the  Owners'  Association 
that  A  had  been  drunk  and  had  refused 
to  go  to  sea,  and  accordingly  A's  name 
and  the  said  alleged  offences  were  en- 
tered in  the  register.  The  Court  after 
proof  were  of  opinion  that  in  making 
the  report  B  was  not  actuated  by 
malice,  and  that  he  had  reasonable 
grounds  for  believing  that  the  state- 
ments of  and  concerning  A  contained 
in  the  report  were  true. 

Held  (1)  that   B  was  privileged   in 

making  the  report,  and  in  respect  that 

he  did  not  make  the  report  maliciously 

was  not  liable  in  damages   to   A  for 

slander,  and  (2)  that  the  circumstances 

did  not  disclose  any  other  ground  upon 

which  A  was  entitled  to  claim  damages 

from  B. 

The   pursuer   in   this   action,  which   was 

raised  in  the  Sheriff  Court  at  Aberdeen, 

was  George  Keith,  an  engineer,  who  had 

for  some  time  been  employed   on   board 

fish-trawling  vessels.    Thomas  Lauder,  the 

defender,  was  the  manager  of  the  Aber- 


deen Icelandic  Steam  Fishing  Company, 
Limited.  For  about  a  fortnight  prior  to 
30th  September  1901  the  pursuer  had  been 
employed  as  chief  engineer  on  board  the 
steam  trawler  "Princess  Melton,"  which 
belonged  to  the  said  Steam  Fishing  Com- 
pany, but  on  that  date  he  left  the  "  Prin- 
cess Melton  "  and  refused  to  go  to  sea,  in 
consequence  of  which  she  was  delayed  in 
harbour  for  more  than  a  day. 

■The  Icelandic  Steam  Fishing  Company, 
Limited,  was  a  member  of  the  Aberdeen 
Steam  Fishing  Vessels  Owners'  Association, 
Limited,  which  company  was  formed  in  1902 
for  the  purpose,  inter  alia,  ot  "  collecting 
and  circulating  statistics  and  other  infor- 
mation relating  to  the  fishing  or  shipping 
industries  or  any  trade  or  business  con- 
nected therewitn."  The  Association,  in 
November  1003,  had  resolved  that  its  mem- 
bers should  report  men  who  being  engaged 
to  go  to  sea  should  absent  themselves  or 
refuse  to  go-  to  sea  or  come  on  board  in  a 
state  of  intoxication,  and  that  a  list  of  the 
men  so  reported  should  be  kept  for  the 
information  of  all  its  members  ;  the  list  so 
kept  was  called  the  "Register  of  Default- 
ing Crews."  On  these  reports  the  secretary 
of  the  Association,  if  he  did  not  think  the 
matter  too  trivial,  sent  out  circular  letters 
to  its  members,  about  15  or  20  in  number, 
informing  them  of  those  reported  to  it,  but 
no  penalty  attached  to  an  owner  choosing 
to  employ  a  seaman  so  reported,  and  some- 
times ne  did  so. 

The  pursuer  admitted  that  on  30th  Sep- 
tember 1904  he  left  the  "Princess  Melton" 
when  she  was  about  to  sail  for  the  fishing 
ground,  but  maintained  that  he  was  justified 
in  so  doing  because  certain  defects  in  the 
machinery  of  which  he  had  previously 
complained  had  not  been  put  right.  But 
it  appeared  from  the  evidence  that  these 
repairs  were  not  serious  and  could  have 
easily  been  repaired  temporarily.  It  further 
appeared  that  although  the  pursuer  knew 
at  11  o'clock  in  the  forenoon  that  the  repairs 
were  not  to  be  made  until  another  trip, 
he  had  remained  about  the  ship  until  the 
afternoon,  when  he  went  on  shore  for  a  pint 
of  beer,  and  that  it  was  only  on  his  return 
on  board  after  being  sent  for  that  he 
refused  to  go  to  sea.  (For  a  fuller  account 
of  the  evidence  on  this  matter  vide  Lord 
Low's  opinion,  infra.)  The  pursuer  further 
himself  admitted  he  was  under  the  in- 
fluence of  drink  at  the  time  but  denied  that 
he  was  drunk. 

On  Monday,  Srd  October,  the  defender 
met  the  secretary  of  the  Owners'  Associa- 
tion, Paul,  and  a  Mr  Doeg,  a  member  of 
the  Association,  and  told  them  about  the 
pursuer's  conduct  of  30th  September.  Doeg 
expressed  the  opinion  that  the  matter 
should  be  reported.  The  defender  then 
asked  his  superintendent  engineer -Walker 
to  report  the  matter  to  the  superintendent 
porter  at  the  fish  market.  Smith,  who,  sub- 
ject to  the  secretary's  instructions,  kept 
the  register  of  defaulters.  Walker  how- 
ever forgot  to  do  so. 

On  6tn  October  the  pursuer  raised  an 
action  in  the  Small  Debt  Court  for  arrears 
of  wages  against  the  Aberdeen  Icelandic 
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Steam  Pishing  Oompany,  limited,  in  wliich 
action  he  was  successful.  On  10th  October 
the  defender  learnt  that  the  report  had 
not  lieen  made  by  Walker,  and  on  that 
day  went  along  with  him  to  Smith,  and 
made  a  verbal  report,  in  consequence  of 
which  the  following  entry  was  put  in  the 
R^fister  of  Defaulting  Crews. 


D«t«. 

Hum  of 
Owner. 

Bost. 

Name  of 
AocuBed, 

Oliarge  and 
Nature  of 

1904 
Oct  10 

Thomw 
Lrader 

"Princess 
Helton'- 

a  Keith. 
I.  Engineer 

Drunk  and  re- 
fosing  to  pro- 
ceed to  sea. 

The  same  day  the  Secretary  of  the 
Owners'  Association  sent  the  following 
cuvular  letter  to  the  members. 

"Aberdben  Steam  FisHiNa  Vbsseub 
"Owners'  Association  Limited. 
"  Pish  Marlcet  Buildings, 
"  Aberdeen,  IWA  October  IBM. 
"Dear  Sir,— Please  note  that  the  under- 
mentioned have  been  reported  to  this  Asso- 
ciation, and  you  are  requested  to  refrain 
from   shipping   them   meantime.  —  Yours 
truly,  Geo.  P.  Paul. 

Name.  Occupation.         Last  Vessel. 

George  Keith.      1st  Engineer.       '  Princess 

Melton.' 

» 

The  pursuer  averred  that  in  consequence 
of  the  report  which  caused  said  entry  to  be 
made  and  said  letter  to  be  sent,  he  had  lost 
a  situation  which  he  had  obtained  as  engi- 
neer on  board  the  steam  trawler  "  Oraig- 
gowan,"  a  vessel  belonging  to  the  Aberdeen 
team  Trawling  ana  Eishing  Company, 
Limited.  He  also  averred  that  as  a  conse- 
quence of  the  report  he  had  been  prevented 
nom  obtaining  other  employment. 

The  defender  denied  that  it  was  in  con- 
secyience  of  the  report,  or  even  of  the 
said  entry  and  said  letter,  that  pursuer  had 
lost  his  situation,  and  explained  that  it  was 
because  the  trip  for  whicn  he  had  been  en- 
(ptged  was  finished,  and  because  the  super- 
intendent of  that  company  had  discovered 
pursuer  had  been  previously  dismissed 
from  one  of  said  company^s  ships,  and  so 
did  not  choose  to  re-engage  him.  He  also 
denied  the. averments  uiat  in  consequence 
of  the  report  the  pursuer  had  been  pre- 
sented from  obtaining  other  employment. 

The  pursuer  pleaded— "(1)  The  defender 
having  wrongfully  and  maliciously  procured 
the  pursuer's  discharge  from  employment 
and  prevented  him  from  obtaining  employ- 
ment, is  liable  to  the  pursuer  in  reparation 
as  craved." 

On  6th  April  1906  the  Sheriff-Substitute 
(Hendebson  Begg),  after  a  proof,  made, 
inter  alia,  thefollowingflndings  in  fact — ' '  (5) 
That  on  the  said  90th  September  1904,  about 
four  o'clock  in  the  afternoon,  the  pursuer 
refused  to  go  to  sea  with  the  said  steam 
trawler,  on  the  ground  that  certain  repairs, 
which  he  had  mentioned  to  Mr  W.  Walker, 
the  superintendent  engineer  of  the  said 
company,  about  8  a.m.  of  the  said  day,  and 
which  he  deemed  necessary,  had  not  been 
made  to  the  engines.  .  .  .    (11)  That  the 


defender  reported  to  Mr  G.  F.  Paul,  the 

secretary  of  the  foresaid  Owners'  Associa- 
tion, that  the  pursuer  had  been  drunk  and 
had  refused  to  go  to  sea  on  the  said  90th 
September  1904,  and  thereby  procured  the . 
said  secretary,  without  making  inquiries  on 
both  sides,  to  send  the  circular  letter  on 
10th  October  1904  to  each  member  of  the 
said  Owners'  Association,  stating  that  the 

fiursuer  had  been  reported  to  the  Associa- 
ion,  and  requesting  each  member  to  refotin 
from  shipping  the  pursuer  meantime;  (12) 
That  on  I7th  October  1904  the  pursuer, 
who  had  obtained  employment  on  board 
the  steam  trawler  '  Craiggowan,'  belonging 
to  the  Aberdeen  Steam  Trawling  Company. 
Limited,  a  member  of  the  said  Owners' 
Association,  was  dismissed  without  notice 
by  Mr  Joseph  Lamb,  the  superintendent 
engineer  of  the  said  company.  .  .  .  (16) 
That  it  is  not  sufficiently  proved  that  the 
said  dismissal  was  caused  by  the  actings  of 
the  defender  mentioned  in  the  eleventh 
finding  hereof ;  but  (16)  That  the  failure  of 
the  pursuer  to  iind  employment  since  17th 
October  1904  has  been  caused  mainly,  if  not 
wholly,  by  the  said  actings  of  the  defender ; 
and  (17)  That  the  defender  has  thus  caused 
pecuniary  loss  and  damage  to  the  pursuer." 
The  Sheriff-Substitute  held  ttiat  tne  whole 
system  of  the  Register  of  Defaulting  Crews 
was  illegal,  on  the  ground  that  "it  estab- 
lishes a  secret  tribunal,  consisting  practi- 
cally of  only  one  person — the  secretary  of 
the  Association — with  power  to  punish  a 
man  unheard  for  an  alleged  offence  by 
taking  the  means  whereby  he  lives."  But 
that  even  if  the  system  were  not  illegal,  that 
the  defender  must  prove  that  he  was  justi- 
fied in  acting  as  he  did,  which  he  had  failed 
to  do,  and  that  the  charge  of  drunkenness 
was  unfounded,  that  the  actings  of  the 
defender  were  wrong^ful,  not  justified,  and 
not  privileged,  and  that  he  was  liable  in 
damages  to  the  pursuer,  which  he  assessed 

"Die  defender  appealed  to  the  Court  of 
Session. 

During  the  debate  upon  the  appeal 
the  pursuer  was  allowea  to  amend  his 
recora  by  adding  the  following  condescen- 
dence—" (Cond.  7)  On  or  about  10th  October 
1904  the  defender  falsely,  maliciously,  and 
calumniously  caused  the  name  of  the  pur- 
suer to  be  reported  to  the  said  Association, 
and  to  be  inserted  in  a  register  kept  on  be- 
half of  the  members  of  the  said  Association 
by  John  Smith,  fish  porters'  superintendent^ 
Fishmarket,  Aberdeen,  as  a  person  accused 
of  being  drunk  and  refusing  to  proceed 
with  his  said  vessel.  The  defender  in  so 
reporting  the  pursuer  and  in  getting  his 
name  inserted  in  the  said  register  as  a 
person  so  accused,  knew  that  his  said  accu- 
sation was  false  and  g^undless.  The  inser- 
tion of  the  pursuer's  name  in  the  said  regis- 
ter was  intended  by  the  defender  to  repre- 
sent, and  did  represent,  that  the  pursuer 
was  an  unreliable  and  untrustworthy  engi- 
neer, unfit  to  be  employed  as  such  owing  to 
bis  drunken  habits,  and  to  his  habitually 
detaining  vessels  on  which  he  had  been 
engaged,  by  deliberately  refusing  to  proceed 
with  them  to  sea  without  good  cause  or  on 
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false  pretexts.  The  defender  knew  that  tiie 
pursuer  b^  bein^  so  reported  and  entered 
in  the  said  register  would  be  treated  as 
he  represented  him  by  members  of  the 
said  Association,  and  by  employers  of  men 
in  the  position  of  the  pursuer,  l^ie  defender 
acted  with  that  object  in  view,  and  for  the 
sole  purpose  of  having  the  pursuer  pre- 
vented from  getting  employment  as  an 
engineer."  The  defender's  answer  to  this 
was  "Denied." 

The  pursuer  was  also  allowed  to  add  the 
following  plea-in-law — "The  defender  hav- 
ing falsely,  maliciously,  and  calumniously 
slandered  the  pursuer,  as  condescended  on, 
and  the  pursuer  by  such  means  having  been 
prevented  from  getting  employment,  the 
pursuer  is  entitled  to  damages  as  concluded 
lor." 

The  defender  (appellant)  argued— (1)  The 
system  of  the  Register  of  Defaulting  Cfrews 
was  not  illegal,  and  the  Sheriff  hM  erred 
— Mogul  Steamship  Company,  Limited  v. 
M'Gregor,  Son,  &  Company,  {18921  A.C.  25, 
Lord  Watson  at  p.  41;  Scottish  Co-opera- 
tive Wholesale  Society,  Limited  v.  Glasgow 
Flesliers'  Trade  Defence  Association  and 
Others,  January  14, 1886,  36  S.L.B.  «45;  and 
Quinn  v.  Leathern,  [1901]  A.C.  496,  which 
expressly  approved  of  the  last-named  case. 
(The  respondent  here  admitted  the  legality 
of  the  register.)  The  defender  here  argued 
that  in  lUen,  v.  Flood,  [1896]  A.C.  1,  Lord 
Watson  had  summed  up  the  law  on 
this  subject  when  be  said  at  p.  06 — 
"There  are  in  my  opinion  two  grounds 
only  upon  which  a  person  procuring  the 
act  of  another  can  be  made  legally  respon- 
sible for  its  consequences.  In  the  first 
place,  he  will  incur  liability  If  he  know- 
ingly, and  for  his  own  ends,  induces  that 
other  person  to  commit  an  actionable 
wrong.  In  the  second  place,  when  the  act 
induced  is  within  the  right  of  the  im- 
mediate actor,  and  is  therefore  not  wrong- 
ful in  so  far  as  he  is  concerned,  it  may  yet 
be  to  the  detriment  of  a  third  party,  and 
in  that  case  .  .  .  the  inducer  may  he  held 
liable  if  he  can  be  shown  to  have  procured 
his  object  by  the  use  of  illegal  means 
directed  against  that  third  party."  The 
first  ground  had  been  relevantly  set  out 
on  record,  and  the  Sheriff  had  proceeded 
on  it ;  it  was  now,  however,  given  up.  The 
second  ground  figured  by  Lord  Watson, 
of  which  the  most  recent  example  was  South 
Wales  Miners'  Federation  v.  Glamorgan 
Coal  Company,  Limited,  [1906]  A.C.  238, 
was  not  relevantly  set  out  on  record.     If 

Eursuer's  case  now  were  that  the  defender 
y  illegal  moans  induced  trawl  owners  to 
deny  employment  to  the  pursuer,  or  that 
daniaffes  were  due  for  a  slander  which  had 
had  the  result  of  stopping  his  employment, 
the  pursuer  would  n>quire  to  amend  his 
reconl,  for  there  was  no  averment  of  the 
falHohood  of  the  Mtatenients  made.  [The 
pursuer  uiis  nllowrd  to  amend  his  record 
as  set  forth  alnwe.]  (2)  The  said  Owners' 
ANSorintion  mid  its  objoctt)  being  legal, 
the  botui  fids  stAteuientM  of  members  for 
(li«  iiiH>  of  other  nienibt>ra  were  privileged 
iNM'auMe  of  the  conjunrtion  of  interest 
lM>t  wi'ou  Uio  giver  and  rt>ct>iver8  of  informa- 


tion— WaUer  v.  Loch,  1881,  L.R.,  7  Q.B.D. 
619.  Even  if  the  information  was  given 
unasked,  there  was  privilege  if  there  was 
a  i-igbt  to  give  it — Farquhar  v.  Nei*h, 
March  19,  1^,  17  B.  716,  27  S.L.R.  649. 
It  was  tiue  that  doubts  were  cast  on 
this  in  the  case  of  Reid  v.  Moore,  May 
18,  1893,  20  B.  712,  by  Lord  Trayner, 
at  p.  717,  30  S.L.B.  628,  but  in  tlie  pre- 
sent case  the  statements  complalnea  of 
were  not  ultroneous,  because  sucn  informa- 
tion was  an  object  of  the  Owners'  Associa- 
tion, and  accordingly  from  the  fact  of 
membership  of  the  Association  there  arose 
a  duty  or  obligation  to  make  the  com- 
munication a  duty  self-imposed  no  doubt 
by  the  members  of  the  Association,  but 
still  a  duty.  Where  there  was  a  duty  to 
make  a  statement  there  was  privilege— 
Pattiaon  v.  J(ynes  (1828),  8  B.  &  C.  678;  even 
if  the  duty  was  only  a  moral  or  social  duty 
—Toogood  V.  Spyrimg,  (1834)  1  C.  M.  &  R 
181 ;  Davies  v  Snead,  (1870)  L.B.  5  Q.B.  608. 
The  furnishing  of  such  information  being  an 
object  of  the  Association  there  existed  really 
a  continuing  request  from  each  of  its  mem- 
bers to  the  others  for  such  information, 
and  consequently  such  information  was 
privileged— JJoyn*  dk  Thomson  v.  StuNts, 
Limited,  January  29,  1901,  3  F.  406.  38 
S.L.B.  308.  The  statement  accordin^y 
was  privileged,  and  the  onus  was  on 
the  pursuer  to  show  actual  malice,  or 
that  statements  were  made  without  prob- 
able cause— in  fact  were  so  destitute  of 
foundation  as  to  exclude  bona  fides.  But 
none  of  the  witnesses — not  even  the  pursuer 
himself-  said  that  he  was  sober.  (3)  Even 
if  there  was  no  privilege,  and  the  onus  was 
on  the  defender  to  show  the  truth  of  his 
statement,  the  evidence  was  sufficient  to 
show  that  the  man  was  drunk.  (4)  Even  if 
there  was  an  actionable  wrong  the  damage 
shown  must  be  direct.  Here  the  pursuer 
only  at  most  applied  to  two  people  for  work 
(one  of  them  denied  it),  but  at  any  rate 
neither  had  work  to  g^ve  him ;  this  distin- 
guished the  case  from  Oiblan  v.  Labottrers' 
Union  of  Great  Britain  and  Ireland,  [1908] 
2  K.B.  6D0. 

The  pursuer  (respondent)  argued  — (1) 
Even  admitting,  as  the  pursuer  was  now 
willing  to  do,  that  in  itself  the  system  ot 
the  Register  of  Defaulting  Crews  was  legal, 
the  pursuer  was  now  out  of  employment 
and  had  failed  to  get  employment  owing  to 
the  illegal  actings  of  the  defender,  namely, 
his  misrepresentation  or  slander ;  and  this 
constituted  an  actionable  -wrong— Mogui 
Steamship  Company ;  Alien  v.  FUid ; 
Parlane  v.  TempUton  and  Others,  Novem- 
ber 14,  1896,  34  S.L.B.  234.  (2)  The  pur- 
suer was  not  to  blame  thai  no  alle- 
gation of  misrepresentation  and  slander 
was  in  the  record,  for  the  terras  of  the 
report  embodied  in  the  enlx-y  had  only 
been  recovered  by  diligence  after  the 
record  was  closed ;  the  whole  facts  were 
before  the  Courts  and  though  the  pleadings 
were  bad  the  i-ecord  should  oe  allowed  to  be 
amended  -Muirheod  <fe  2Htimb%dl  v.  Dick- 
am,  June  1, 1906,  7  F.  686^  at  602,  42  S.L.R. 
at681.  [Theamendments  as  above  set  forth 
tctre  altowed  to  be  made.]   (8)  The  eviaence 
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showed  that  reports  were  only  to  be  made 
in  the  case  of  habitual  offenders,  which  the 

Sursuer  was  not.  There  was  therefore  no 
aty  on  the  defender  to  report  him,  and 
the  report  was  not  privileged.  In  any 
case  privilege  was  a  question  of  desrree 
—MaedJimaM  v.  M'CoU,  July  18,  1001,  8  F. 
1062,  38  S.L.R.  781,  which  approved  of 
Sh«nff  T.  Denholm,  December  18,  1807,  6 
8.L.1^  No.  300.  Farquhar,  aupra,  was  to  be 
explained  because  of  the  ri^nt  of  keepers 
of  registers  to  know  their  client's  dis- 
abilities. (4)  In  any  event  malice  was 
shown  in  the  evidence,  for  the  pursuer's 
whole  actings  were  consistont  with  the 
view  that  the  reason  he  refused  to  go  to  sea 
was  because  the  necessary  repairs  had  not 
been  made,  and  the  evidence  showed  that 
the  charge  of  drunkenness  was  unfounded. 
An  unfounded  charge  of  drunkenness 
showed  malice — Anderson  v.  Wishart, 
13th  July,  1818,  1  Mur.  420,  at  441.  The 
report  was  made  aftor  the  summons  in 
the  small  debt  action  was  served.  The 
very  fact  that  Veritas  was  still  put  for- 
ward was  in  itself  an  indicium  01  malice 
—Praed  v.  Graham,  1880,  24  Q.B.D.  63. 
The  defence  of  "probable  cause"  was  in- 
applicable to  the  present  case— lft27i«  v. 
»niths,  November  23,  1802,  20  R.  06,  Lord 
M'Laren  at  p.  100,  30  S.L.B.  106.  (6)  Even 
if  the  report  were  true,  Veritas  was  no 
defence  to  an  accusation  used  for  the 
purpose  of  preventing  a  person  obtaining 
employment— Ci'ibfon,  supra,  [1008]  2  K.B. 
600,  at  024. 
At  advising— 

Lord  KYiXACHY--In  this  case  I  do  not 
consider  that  we  are  at  all  required  to  enter 
upon  the  controversies  which  have  arisen 
out  of  certain  recent  decisions — I  mean  the 
decisions  of  the  House  of  Lords  in  the  cases 
of  Allen  V.  Flood  and  Quinn  v.  Leathern, 
and  other  cases  of  that  description.     The 

Eursuer  has  certainly  tried  by  the  form  of 
is  action  to  draw  us  into  that  somewhat 
diificult  region,  and,  so  far  as  the  Sheriff 
is  concerned,  he  seems  to  have  partly  suc- 
ceeded. But  it  became,  I  think,  evident  at 
an  early  stage  of  the  argument  that  we 
have  here  really  to  deal  with  a  much  more 
commonplace,  and  indeed  fairly  familiar 
kind  of  question — a  question,  namely,  of 
alleged  slander — slander  of  a  person  with 
respect  to  his  trade  or  emplo^rment — slander 
of  which  the  only  peculiarity  is  that  it  is 
said  to  have  caused  to  the  pursuer  loss  and 
damage  of  a  somewhat  special  and  very 
serious  kind. 

The  Sheriff  no  doubt  founds  mainlv  on 
what  he  appears  to  consider  the  illegal 
character  or  a  certain  association  to  which 
the  defender  belongs,  and  through  whose 
machinery  he  is  said  to  have  perpetrated 
the  alleged  slander.  But  the  pursuer's 
counsel  frankly  conceded  that  he  did  not 
impugn  either  the  legality  of  the  original 
objects  of  that  Association,  or  even  the 
legality  of  the  additional  object  lately 
added,  viz.,  the  protection  of  members,  by 
mutual  conference  and  interchange  of  in- 
formation, against  the  employment  on  their 
ships  of  undesirable  persons.  Carried  out 
by  legal  means,  such  an  object  was,  properly 


I  think,  conceded  to  be  quite  lawful ;  at  all 
events,  I  see  no  reason  to  doubt  that  it  is  so. 

Accordingly,  what  is  really  contended  is 
onljr  this,  tbat  in  the  present  case  the  pro- 
tective machinery  thus  lawfully  instituted 
was  set  in  motion  by  the  defender  to  the 
pursuer's  detriment  in  an  illegal  way, 
viz.,  by  communicating  to  the  society,  and 
through  the  society  to  the  defender's 
fellow-members,  false  allegations  as  to  the 
pursuer's  habits  and  conduct,  allegations 
not  only  false  but  known  to  the  defender 
to  be  so. 

The  case  is  therefore,  as  I  have  said,  really 
and  in  substance  a  case  of  slander— slander 
resulting  in  a  particular  kind  of  injury. 
That  is  the  simplest  and,  I  think,  most 
favourable  view  of  the  pursuer's  case,  and 
in  that  view  I  am  quite  prepared  to  con- 
sider it. 

But  so  taking  it,  I  am  unable  upon  the 
evidence  to  hold  that  the  pursuer  has 
proved  his  case.  I  do  not  say  what  might 
nave  been  the  result  if  the  position  had 
been  free  from  all  element  of  privilege.  On 
that  assumption  and  the  statemente  made 
being  plainly  defamatory,  the  onus  would 
have  rested  on  the  defender  to  prove 
the  truth  of  his  statements  as  under 
an  ordinary  counter  issue  of  Veritas. 
And  I  am  by  no  means  sure,  if  that 
had  been  the  position  of  matters,  that  I 
should  have  differed  from  the  Sheriff,  who 
saw  the  witnesses,  and  to  whose  judgment, 
even  apart  from  that  circumstance,  I  should 
have  been  disposed  to  give  great  weight. 
But  upon  repeated  consideration  I  find  it 
impossible  to  doubt  that  the  defender  was 
here  in  a  privileged  position.  He  was  a 
member  of  this  association  of  shipowners — 
an  association  lawful  and  having  lawful 
objects;  and  if  in  pursuance  of  those  objects 
in  which  he  had  nimself,  as  a  member  and 
shipowner,  a  material  and  quite  legitimate 
interest,  he  made  the  statements  in  ques- 
tion honestly  and  in  good  faith,  I  am  unable 
to  hold  otherwise  than  that  he  was  in  a 
privileged  position.  Prima  facie  he  must 
be  held  to  nave  been  acting,  if  not  strictly 
in  performance  of  a  duty,  at  all  events  in 
the  exercise  of  a  right.  And  that  being  so, 
he  only  acted  illegally  if  he  was  actuated 
by  malice — the  onus  of  proving  malice  being 
upon  the  pursuer,  ana  involving  at  least 
this  requirement,  that  the  statements  com- 

Slained  of  should  be  shown  to  be  either 
estitute  of  foundation  or  so  grossly  ex- 
aggerated as  to  exclude  honesty  and  good 
faith. 

Now,  that  being  the  issue,  I  am  afraid 
the  pursuer  has  failed  to  establish  it.  My 
impression,  I  must  own,  was  at  the  outset 
the  other  way,  and  I  approached  the  evid- 
ence of  the  defender  with  some  distrust. 
But  I  have  found  it  impossible  to  resist  the 
conclusion  that  the  pursuer,  contrary  to 
his  contract,  refused  to  proceed  to  sea,  if 
not  on  a  mere  pretext,  at  all  events  on 
insufficient  grounds,  and  further,  that  he 
was,  oil  the  afternoon  in  question,  if  not 
"  drunk,"  at  least  more  or  less  intoxicated 
— visibly  not  sober — and  indeed  visibly  the 
worse  of  drink.  I  think,  in  short,  his  con- 
duct and  his  condition  furnished  reasonable 
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grounds  for  the  defender  reporting  him  as 
drunk  and  refusing  to  proceed  to  sea ;  and 
that  being  so,  I  fail  to  find  in  the  other 
parts  of  the  case  any  evidence  of  malice. 
The  defender's  delay  ni  making  the  report 
until  the  pursuer  raised  his  small  debt 
action  was  certainly  suspicious  and  some- 
what suggestive.  B\it  I  have  come  to  think 
that  the  defender's  explanation  is  on  the 
whole  satisfactory. 

Lord  Btobmonth  Darling  —  I  have 
thought  from  the  first  that  the  rig^htway 
to  deal  with  this  case  was  to  treat  it  as  an 
action  for  slander,  although  the  pursuer, 
both  in  raising  and  conducting  it,  en- 
deavoured to  refer  it  to  a  much  more  diffi- 
cult and  contentious  chapter  of  law.  So 
treating  it,  I  own  that  at  one  time  I  had 
some  doubts  whether  the  occasion  when 
the  defender  made  the  report  to  the  Secre- 
tary of  the  Ti'awl-Owners'  Association,  on 
which  the  action  is  founded,  was  a  privi- 
lege occasion,  and  also  whether,  if  it  was, 
the  defender  did  not  exceed,  and  thereby 
lose,  his  privilege  by  authorising  the  secre- 
tary (if  he  did  authorise  him)  to  send  out 
the  circular  to  the  members  of  the  Associa- 
tion, requesting  them  to  refrain  from  ship- 
ping the  pursuer  and  the  other  reported 
persons  in  the  "meantime."  I  still  think 
that  the  secretary  in  so  doing  went  danger- 
ously near  the  line  where  the  privilege  of  a 
master  giving  information  as  to  the  con- 
duct of  a  servant  ceases  to  protect  him. 

But  having  had  the  advantage  of  con- 
ferring with  both  of  your  Lordships,  and 
having  carefully  reconsidered  the  proof,  I 
have  come  to  think  that  the  occasion  was  a 
privileged  one,  notwithstanding  the  volun- 
teered character  of  the  communication,  be- 
cause of  the  legitimate  interest  which  the 
defender  and  the  other  members  of  the  Asso- 
ciation had  in  knowing  what  the  experience 
of  each  of  them  had  oeen  with  respect  to 
the  conduct  of  their  respective  crews ;  and, 
as  regards  the  other  matter,  that,  in  leaving 
the  secretary  free  to  express  the  circular  as 
he  did,  the  members  of  the  Association  (in- 
cluding the  pursuer)  intended  to  do,  and 
did  no  more  than  to  lay  the  facts  before 
their  fellow-members  and  leave  each  of 
them  to  judge  for  himself.  For  there  was 
no  penalty  or  compulsitor  of  any  kind  on 
any  member  who  chose  to  disregard  these 
reports. 

I  therefore  concur  with  your  Lordships 

(1)  that  there  was  nothing  illegal  in  the 
system  by  which  this  Register  of  Default- 
ing Crews  was  established  and  carried  out ; 

(2)  that  the  defender  was  privileged  in 
making  the  report  for  which  he  is  sought 
to  be  made  liable ;  and  (3)  that  the  pursuer 
has  failed  to  prove  that  in  making  it  the 
defender  was  actuated  either  bv  actual 
malevolence  or  by  that  kind  of  recklessness 
or  exaggeration  which  the  law  regards  as 
equivalent  to  malice. 

Lord  Low — I  cannot  agree  with  the 
views  expressed  by  the  learned  Sheriff-Sub- 
stitute in  regard  to  the  illegality  of  the 
course  adopted  by  the  Aberdeen  Steam  Fish- 
ing Vessels  Owners'  Association  in  regard 
to  defaulting  seamen.    It  appears  that  not 


only  owners  of  steam  trawlers,  but  also 
members  of  the  crews  who  shared  in  the 
profits,  suffered  considerable  loss  by  men 
who  were  engaged  to  sail  in  vessels  absent- 
ing themselves,  or  returning  to  the  ship  in  a 
state  of  intoxication.  The  A^ociation  there- 
fore resolved  that,  when  an  incident  of  that 
kind  happened,  the  owner  of  the  vessel 
should  report  the  defaulter  to  the  Associa- 
tion, and  that  a  list  of  the  men  so  reported 
should  be  kept.  I  can  see  nothing  illegpi 
in  that.  All  the  members  of  the  Associa- 
tion  drew  their  crews  from  the  same  body 
of  men,  and  every  member  had  an  interest 
to  know  what  men  had  proved  to  be  un- 
trustworthy by  reason  of  desertion  or 
drunkenness. 

I  rather  gather,  however,  that  what  the 
Sheriff-Substitute  founds  upon  is  not  so 
much  the  resolution  as  the  way  in  which  it 
was  carried  out.  He  complains  that  every- 
thing was  left  to  the  secretary  of  the  Associ- 
tion,  who,  although  he  made  some  inquiry 
as  to  the  circumstances  which  led  to  a  man 
being  reported  a  defaulter,  never  communi- 
cated with  the  alleged  defaulter  himself. 
That,  says  the  Sheriff-Substitute,  was  to 
establish  "a  secret  tribunal  consisting  prac- 
tically of  only  one  person,  with  power  to 
punisn  a  man  unheard  for  an  alleged 
offence  'by  taking  the  means  whereby  he 
lives.'" 

I  cannot  accept  that  view.  There  was  no 
secret  tribunal  established,  or,  indeed,  any 
tribunal  at  all.  What  the  Association  re- 
solved was  that  the  members  should  report 
men  who  were  in  default,  and  that  a  Hst  of 
the  men  so  reported  should  be  kept  for  the 
information  of  all  the  members  of  the  Asso- 
ciation. I  cannot  find  that  the  secretary 
was  bound  to  do  more  than  record  the 
facts,  namely,  that  a  certain  man  had  been 
reported  by  a  certain  owner  for  a  certain 
offence,  ft  that  and  nothing  more  had 
been  done,  there  would  have  been  nothing 
illegal  in  it,  and  it  can  make  no  difference 
that  the  secretary  was  at  the  trouble  to 
make  some  inquiry,  and  took  upon  himself 
not  to  enter  in  the  list  the  name  of  a  man 
who  had  been  reported  if  he  was  satisfied 
that  the  offence  had  been  trivial. 

I  am  therefore  of  opinion  that  the  ground 
upon  which  the  Sheriff-Substitute  puts  bis 
judgment  cannot  be  sustained — the  ground, 
namely,  that  "the  whole  system  referred 
to  is  illegal,"  and  "that  the  defenders  by 
putting  it  into  operation  against  the  pur- 
suer committed  a  wrongful  act." 

It  seems  to  me  that  if  the  pursuer  has  a 
claim  against  the  defender  at  all,  it  must  be 
upon  the  ground  of  slander.  "There  is,  of 
course,  no  doubt,  as  to  the  slanderous  nature 
of  the  statements  made  by  the  defender 
when  he  reported  the  pursuer,  and  I  think 
that  there  are  two  questions— Ist,  whether 
the  occasion  was  privileged,  and  2nd, 
whether  the  report  was  made  maliciously. 

I  am  of  the  opinion,  for  the  reasons  given 
by  Lord  Kyllachy,  that  the  occasion  was 
clearly  privileged,  and  that  the  only  ques- 
tion in  regard  to  which  there  is  any  diffi- 
culty is  whether  the  defender  was  actuated 
by  malice. 

Now,  in  a  caae  of  this  sort,  there  can,  I 


Digitized  by  V^OOQlC 


Keith  T.  Lander,  l 
0*c  >3i  '90S-     J 


The  Scottish  Law  ReporUr.—  Vol.  XLIIL 


235 


imagine,  be  no  better  ^idence  of  malice 
than  that  the  statement  complained  of  was 
untrue,  and  was  made  without  reasonable 
KTOunds  for  believing  that  it  was  true.  It 
IS  therefore  necessarv  to  consider  how  the 
matter  stands  upon  the  evidence. 

Tlie  statement  made  by  the  defender  con- 
cerning the  pursuer  was  that  upon  a  certain 
occasion  he  was  drunk  and  refused  to  go 
to  sea.  In  regard  to  the  first  of  these 
charges,  no  one  says  that  the  pursuer  was 
sober,  and  he  himself  admits  that  he  was 
under  the  influence  of  drink.  It  was  said 
that  the  pursuer  could  not  have  been  drunk, 
because  ne  worked  the  engines  while  the 
ship  was  being  taken  across  the  harbour  to 
another  berth.  I  agree  that  that  shows 
that  he  was  not  rendered  totally  incapable 
by  drink,  but  it  is  a  matter  of  common 
experience  that  a  man  may  be  able  to  per- 
form efficiently  enough  a  more  or  leas 
mechanical  duty  to  which  he  is  accustomed, 
although  he  is  so  much  under  the  influence 
of  drink  that  it  would  not  be  an  abuse  of 
language  to  say  that  he  was  drunk.  There 
are  two  witnesses  who  may,  I  think,  be 
regarded  as  giving  a  reliable  account  of  the 
pursuer's  condition.  The  one  is  an  alto- 
gether independent  witness,  Napier,  a  work- 
ing en^^eer,  who  went  on  board  the  ship 
to  flt  in  a  new  plug  in  the  water-gauge. 
He  says — "The  man  appeared  to  me  to 
have  a  good  drink  in  him.  I  would  not  say 
the  man  was  incapable."  The  other  witness 
is  Barron,  the  mate  of  the  ship,  who,  when 
asked  what  condition  the  pursuer  was  in, 
said— "I  would  say  under  the  influence  of 
drink,  but  not  too  drunk — capable  of  getting 
about  without  any  assistance."  In  the  face 
of  such  evidence  it  seems  to  me  to  be  im- 
possible to  say  that  the  defender  had  not 
reasonable  grounds  for  reporting  that  the 
pursuer  was  drunk. 

In  regard  to  the  charge  of  deserting  the 
ship,  it  is  admitted  that  the  pursuer  left 
the  ship  when  she  was  on  the  point  of  sail- 
ing for  the  fishing  ground,  and  that,  in 
consequence,  she  was  unable  to  get  away 
until  the  second  dajr  afterwards.  The 
pursuer,  however,  maintains  that  he  was 
justified  in  leaving  the  ship,  because  certain 
defects  in  the  machinery  of  which  he 
had  previousl^p-  complainea  had  not  been 
remedied.  It  is  the  case  that  the  pursuer 
had  complained  of  the  condition  of  some 
parts  of  the  machinery,  and  it  is  also  the 
case  that  the  engine  and  boiler  and  other 
appliances  were  in  need  of  being  over- 
haul^, having  been  several  months  in  use 
without  the  ship  being  laid  up  for  repairs. 
The  ship  was,  in  fact,  laid  up  for  repairs  a 
few  days  after  the  pursuer  left  her,  Having 
made  only  one  flshing  trip  in  the  interval, 
but  the  evidence  of  Mr  Barter,  the  Board 
of  Trade  Surveyor,  shows  that,  although 
the  machinery  required  to  be  overhauled, 
the  ship  was  in  no  way  unseaworthy,  and 
that  there  was  no  reason  why  she  should 
not  make  another  trip  before  being  laid  up. 

What  the  pursuer  complained  of  was  that 
the  feed-pump  and  the  bUge-pump  were  out 
of  order.  Mr  Barter  says  that  he  found 
nothing  wrong  with  the  feed-pump,  and 
thataltnough  tne  bilge-pump  was  somewhat 


defective,  the  defects  were  not  serious,  and 
could  have  been  temporarily  repaired  by 
very  simple  means.  He  further  says  that, 
notwithstanding  the  defects,  the  bilge-pump 
discharged  water  quite  satisfactorily.  It 
therefore  seems  to  me  that  the  condition  of 
the  pumps  did  not  justify  the  pursuer  in 
leaving  tne  ship  at  the  last  moment,  when 
it  was  impossible  to  supply  his  place. 

Further,  the  conclusion  which  I  draw 
from  the  evidence  is  that  the  condition  of 
the  pumps  was  not  truly  the  reason  why 
the  pursuer  refused  to  go  to  sea.  The  pur- 
suer, as  I  have  said,  did  complain  of  the 
condition  of  the  pumps,  and  asked  that 
they  should  be  put  right.  That  was  in  the 
morning,  when  the  ship  came  in  with  her 
cargo  of  fish.  It  appears  to  have  been 
arranged  that  if  the  catch  was  sold  for  £100, 
the  ship  would  at  once  be  laid  up  for  repairs, 
but  that  if  that  sum  was  not  realised 
she  would  make  another  trip  befoi*e  being 
laid  up.  The  catch  did  not  realise  £100, 
and,  accordingly,  another  trip  was  resolved 
upon.  The  pursuer  says  that  he  knew  that 
the  repairs  were  not  to  be  made,  at  11 
o'clock  in  the  forenoon.  If  be  had  resolved 
not  to  sail  again  unless  the  repairs  were 
made,  he  should  then  have  intimated  his 
intention  to  leave  the  ship,  and  another 
engineer  might  probably  have  been  engaged 
to  take  his  place  before  the  vessel  was  ready 
to  proceed  to  sea.  The  pursuer,  however, 
did  nothing  of  the  sort,  but  appears  to  have 
remained  on  or  about  the  ship  during  the 
day.  In  the  afternoon,  when  the  plug  was 
being  fitted  into  the  water-gauge,  the  pur- 
suer told  the  skipper  that  he  was  going  for 
a  pint,  and  left  the  ship.  When  the  work 
upon  the  water-gauge  had  been  completed, 
the  pursuer  was  still  absent,  and  the  mate 
was  sent  to  find  him.  The  mate  found  the 
pursuer  in  a  hotel,  and  told  him  that  the 
vessel  was  waiting  for  him,  and  thepursuer 
said  that  he  would  come  directly.  The  mate 
then  went  back  to  the  ship,  and  the  pursuer 
followed  him  soon  afterwards.  The  pursuer, 
of  course,  knew  that  the  reason  why  he 
was  sent  for  was  that  the  ship  was  ready 
to  go  to  sea,  and  up  to  this  stage  he  does 
not  appear  to  have  said  or  done  anything 
to  suggest  that  he  did  not  intend  to  sail 
with  her.  When  he  went  on  board,  how- 
ever, and  the  superintendent  engineer  told 
him  to  get  the  ship  away  to  sea,lie  said  he 
would  not  go  to  sea,  and  after  assisting  in 
taking  the  ship  to  another  berth,  he  left 
her,  along  with  the  second  engineer  and 
fireman,  who  apparently  left  because  the 
pursuer  did  so.  These  being  the  circum- 
stances, I  cannot  take  it  from  the  pursuer 
that  his  reason  for  leaving  the  ship  was 
that  the  pump  had  not  been  repaired.  He 
knew  early  in  the  day  that  the  repairs  were 
not  to  be  made  until  after  another  trip,  and 
the  only  inference  I  can  draw  from  his  con- 
duct is  that  notwithstanding  that  know- 
ledge he  intended  to  sail  with  the  ship, 
and  went  on  board  for  the  purpose  of  doing 
so,  but  that  at  the  last  moment,  for  what 
reason  I  do  not  know,  he  suddenly  made 
up  his  mind  to  leave.  It  therefore  cannot, 
in  my  opinion,  be  said  that  the  defender 
had  not  reasonable  grounds  for  reporting 
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that  the  pursuer  had  refused  to  go  to  sea. 

It  was  argued,  however,  that  the  course 
adopted  by  the  defender  showed  that  he 
did  not  report  the  pursuer  to  the  Owners' 
Association  because  he  thought  that  it 
was  a  case  which  it  was  his  duty  to  report, 
but  that  he  did  so  only  because  the  pur- 
suer brought  an  action  in  the  Small  Debt 
Court  for  wages.  That  argument  is  founded 
upon  the  facts  that  while  the  pursuer  left 
the  ship  upon  Friday  the  30th  of  Septem- 
ber, and  brought  his  action  in  the  Small 
Debt  Court  on  the  6th  October,  the  defender 
did  not  report  the  pursuer  as  a  defaulter 
until  the  lOtb  of  October.  If  the  defen- 
der's delay  In  reporting  the  pursuer's  con- 
duct had  not  been  satisfactorily  explained, 
the  inference  might  very  well  have  been 
drawn,  that  if  the  pursuer  had  not  brought 
the  small  debt  action  the  defender  would 
not  have  reported  him.  But  it  seems  to 
me  that  the  delay  has  been  satisfactorily 
explained.  On  the  morning  of  Monday  the 
3rQ  of  October  the  defender  met  Mr  Paul, 
the  secretary,  and  Mr  Doeg,  a  member  of 
the  ABSOciation,  and  told  them  about  the 
pursuer's  conduct  upon  the  previous  Friday, 
and  Mr  Doeg  expressed  the  opinion  that 
the  case  was  one  which  ought  to  be  reported. 
The  defender  then  asked  Mr  Walker,  his 
superintendent  engineer,  to  report  the 
matter  to  Mr  Smith,  the  superintendent 
porter  at  the  fish  market,  who,  subject  to 
the  secretary's  instructions,  kept  the  regis- 
ter of  defaulters.  Mr  Walker,  however, 
forgot  to  do  so,  but  the  defender  did  not 
learn  that  the  report  had  not  been  made 
until  the  10th  of  October,  when  he  himself 
went  to  Smith,  along  with  Walker,  and 
had  the  pursuer's  name  entered  in  the 
register.  These  facts  seem  to  me  to  leave 
no  room  for  the  inference  that,  in  reporting 
the  pursuer's  conduct  the  defender  was 
actuated  by  malice  against  him  for  having 
brought  an  action  for  bis  wases. 

On  these  grounds  I  am  of  opinion  that 
the  Sheriff-Substitute's  interlocutor  should 
be  recalled,  and  the  defender  assoilzied. 

The  Lord  Justice-Olkbk  was  absent. 

The  Court  pronounced  this  interlocutor— 
"Sustain  the  appeal  and  recal  the 
said  interlocutor  appealed  against : 
Find  in  fact  (1)  that  for  about  a  fort- 
night prior  to  30th  September  1904  the 
pursuer  was  in  the  employment  of  the 
Icelandic  Steam  Fishing  Company, 
Limited,  of  which  company  the  defen- 
der is  manager,  as  chief  engineer  on 
board  their  steam  trawler  'Princess 
Melton':  (2)  that  on  the  said  30th 
September  1904  the  pursuer,  without 
due  notice,  left  the  said  trawler  when 
she  was  ready  to  go  to  sea,  in  con- 
sequence of  which  she  was  detained 
in  harbour  for  more  than  a  day;  (3) 
that  the  said  Icelandic  Steam  Fish- 
ing Company,  Limited,  is  a  member  of 
the  Aberdeen  Steam  Fishing  Vessels 
Owners'  Association,  Limited;  (4)  that 
in  or  about  the  month  of  November 
1903  the  members  of  the  last-mentioned 
Association  resolved  that  a  'Register 


of  Defaulting 'Crews '  should  be  krat, 
and  that  if  a  member  of  the  crew  of  a 
steam  trawler  belonging  to  a  member 
of  the  said  Association,  who  was  en- 
gaged to  go  to  sea  in  such  trawler, 
should  absent  himself,  or  refuse  to  go 
to  sea,  or  should  come  on  board  in  a 
state  of  intoxication,  the  said  member 
of  the  Association  should  report  to 
the  secretary  the  name  of  tne  said 
member  of  uie  crew,  and  the  offence 
committed  by  him,  for  insertion  in  the 
said  register;  (5)  that  the  defender 
reportea  to  Mr  6.  F.  Paid,  the  secre- 
tary of  the  said  Association,  that  on 
said  30th  September  1904  the  pursuer 
had  been  drunk  and  bad  refused  to  go 
to  sea,  and  that  accordingly  the  pur- 
suer's name  and  the  said  alleged 
offences  were  entered  in  the  said  regis- 
ter; and  (6)  that  in  making  the  said 
report  the  aefender  was  not  actuated 
by  malice,  and  that  he  had  reasonable 
grounds  for  believing  that  the  state- 
ments of  and  concerning  the  pursuer 
contained  in  said  report  were  true :  In 
these  circumstances  finds  in  law  (1) 
that  the  defender  was  privileged  in 
making  said  report,  and  in  respect  that 
he  did  not  make  the  report  maliciously 
is  not  liable  in  damages  to  the  pursuer 
for  slander;  and  (2^  that  the  circum- 
stances do  not  disclose  any  other 
g^und  upon  which  the  pursuer  is 
entitled  to  claim  damages  from  the 
defender :  Therefore  assoilzies  tihe  defen- 
der from  the  conclusions  of  the  action, 
and  decern :  Find  him  entitled  to 
expenses  in  this  and  in  the  Inferior 
Court,  and  remit,  "  &c. 

Counsel  for  the  Pursuer  (Respondent)— 
Hunter,  K.C.— Wilton.  Agents— Hender- 
son &  Mackenzie,  S.S.C. 

Counsel  for  the  Defendant  (Appellant)— 
Ure,  K.C.— A.  R.  Brown.  AfgeoXa — ^Alex. 
MoFison  &  Co.,  W.S. 


Thwniay,  December  14. 

FIRST    DIVISION. 

(Before  the  Lord  President,  Lord  M'Laren, 
and  Lord  Mackenzie.) 

[Sheriff  Court  at  Glasgow. 

BRYSON  V.  J.  DUNN  &  STEPHEN, 
LIMITED. 
Master  and  Servant— Workmen's  Com- 
penaation  Act  1807  (00  and  61  Vict.  e.  37). 
Firtt  Sched.,  sees.  CL)  UTid  (2)—Anunint 
of  Compensation — Partial  incapacity— 
Diecretion  0/ Arbitrator— All  ike  Cireum- 
stancee  to  be  Considered  which  Arbitra- 
tor Thinks  Relevartt— Interlocutor. 

In  considering  an  application  under 
the  Workmen's  Compensation  Act  1867 
to  vary  the  weeklv  payment  during 
partial  incapacity,  the  arbitrator  is  to 
nave  regard  to  aU  circumstances  which 
he  thinks  relevant,  as  well  as  to  the 
difference  in  the  wage-earning  csapacity 
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before  and  after  the  accident,  and  any 
payment  not  wages  received  from  the 
employer  in  respect  of  the  iniury  during 
the  incapacity,  both  of  Wnich  he  is 
bound  by  the  statute  to  consider ;  but 
it  is  not  necessarv  that  he  should  show 
in  a  stated  case  that  he  has  had  in  view 
any  particular  consideration  save  those 
requu^ed  by  the  statute. 

Geary  v.  William  Dixon,  Ltd.,  May 

12,  1899,  4  F.  1143,  96  S.L.B.  640;  and 

Parker  v.  WiUiam  Dixon,  Ltd.,  June 

19,  1902,  4  F.  1147.  89  S.L.B.  063,  cmn- 

merited  on  and  approved. 

The  Workmen's  Compensation  Act  1807, 

First  Schedule,    sec.  (1),  enacts  that   the 

amount  of  compensation  shall  be  "where 

total  or  partial  incapacity  for  work  results 

from  the  injury,  a  weekly  payment  during 

the  incapacity  after  the  second  week  noc 

exceeding  fifty  per  cent,   of   his   average 

weekly  earnings    before  the  injury,  "  such 

weekly  payment  not  to  exceed  £1." 

Sec.  (2)  enacts—"  In  fixing  the  amount  of 
the  weekly  payment  regard  shall  be  had  to 
ttie  difference  between  the  amount  of  the 
average  weekly  earnings  of  the  workman 
before  the  accident  and  the  average  amount 
which  he  is  able  to  earn  after  the  accident, 
and  to  any  payment  not  being  wa^es  which 
he  may  receive  from  the  employer  in  respect 
of  his  injury  during  the  period  of  his  in- 
capacity.' 

This  was  an  amended  stated  case  on  appeal 
from  the  Sheriff  Court  of  Lanarkshire  at 
Glasgow  in  an  arbitration  under  the  Work- 
men's Compensation  Act  1807,  brought  by 
William  Bi^p'son,  miner,  16  Graham  Street, 
Tollcross,  Gla^fow  (the  respondent),  against 
J.  Dunn  &  Stephen,  Ltd.,  coalmasters,  21 
Bothwell  Street,  Glasgow  (the  appellants). 
The  case  as  amended  stated  —  "  This  is 
an  arbitration  under  the  Workmen's  Com- 

Sensation  Act  1897,  brought  before  the 
heriff  of  Lanarkshii-e  at  Glasgow  at  the 
instance  of  the  respondent,  in  which  the 
Sheriff  was  asked  to  grant  a  decree  against 
the  appellants  ordaining  them  to  pay  to 
the  respondent  the  sum  of  18s.  4d.  sterling 
weekly,  beginning  the  first  payment  as  on 
23rd  July  1901,  with  expenses.  The  case 
was  heard  and  proof  led  oefore  Mr  Sheriff- 
Substitute  Strachan  on  28th  October  1901, 
when  the  following  facts  were  admitted  or 
proved: — 

"  (1)  That  the  respondent  had  been  a 
miner  in  the  employment  of  the  appellants 
at  their  Foxley  Colliery,  near  Tollcross. 

"(2)  That  on  aOth  March  1900,  while  in 
said  employment  at  Foxley  Colliery  afore- 
said, of  which  the  appellants  were  under- 
takers within  the  meaning  of  the  Work- 
men's Compensation  Act  lw7,  and  while  in 
the  ordinary  course  of  his  employment,  the 
respondent  received  injury  by  accident,  in 
consequence  of  which  his  left  leg  was 
amputated  above  the  knee. 

''(3)  That  the  average  weekly  earnings 
of  the  respondent  had  been  368.  8d. 

"  (4)  That  the  appellants  had  admitted  the 
respondent's  claim  for  compensation  under 
said  Act,  and  paid  him  compensation  at 
the  rate  of  188..  4d.  per  week,  being  one-half 
of  his  average  weesly  earnings  as  aforesaid 


to  16th  July  1901,  but  that  further  com- 
pensation was  refused  on  the  ground  that 
the  respondent  was  then  fit  for  light  em- 
ployment. 

"  (5)  That  the  respondent  was  not  at  the 
date  when  said  compensation  was  stopped, 
nor  at  the  date  of  the  Sheriff-Substitute's 
judgment,  in  a  fit  condition  to  work  or  to 
earn  any  wages. 

"The  Sheriff-Substitute,  Mr  Strachan, 
therefore  awarded  respondent  the  sum  of 
18s,  4d.  per  week  from  23rd  July  1901  until 
the  further  orders  of  Court,  witn  expenses. 

"On  14th  October  1004  the  appellants 
lodged  in  process  a  minute  craving  the 
Court  to  review  and  end  or  diminisn  the 
weekly  payments  decerned  for,  in  respect 
that  the  circumstances  of  the  responaent 
were  then  changed,  and  that  he  was  fit  for 
employment. 

"  Said  application  for  review  was  heard 
before  me,  and  proof  led  on  20th  January 
1905,  when  I  found  (1)  that  the  respondent 
having  then  been  offered  and  accepted 
employment  by  the  appellants  as  a  night 
watchman  at  a  wage  of  17s.  per  week,  nis 
compensation  might  be  reviewed  ;  (2)  that 
his  wage  of  178.  per  week,  coupled  with  the 
compensation  at  present  payable  (18s.  4d. 
per  week)  would  not  amount  to  the  wage 
previously  earned  by  him,  viz.,  36s.  8d.  per 
week ;  and  (3)  that  no  other  circumstances 
of  any  sort  which  could  weigh  with  an 
arbiter  in  estimating  the  compensation 
payable  appeared  from  the  evidence,  and 
in  which  state  of  matters  I  found  that 
these  facts  furnished  no  sufficient  ground 
for  i-educing  the  weekly  payment  of  which 
the  responaent  was  in  receipt,  and  awarded 
him  the  same  sum  as  heretofore,  viz.  18s.  4d. 
per  week  till  the  future  orders  of  Court.  I 
also  found  him  entitled  to  expenses." 

The  question  of  law  for  the  opinion  of  the 
Court  was — "  Whether,  where  a  workman 
is  in  receipt  of  18s.  4d.  of  compensation  (his 
former  average  earnings  having  been  38s. 
8d.  [>er  week),  and  can  earn,  and  is  in  fact 
earning,  17s.  per  week,  his  employer,  in  the 
absence  of  any  other  facts  or  circumstances 
affecting  the  issue,  is  not  entitled  to  have 
the  said  maximum  rate  of  compensation 
reduced." 

(The  case  as  origiiially  stated  was  re- 
mitted by  the  First  Division  to  the  Sheriff- 
Substitute  in  order  that  be  might  "  state 
specifically  what  the  question  of  law  was 
on  which  the  opinion  of  the  Court  was 
desired."  In  it  the  third  finding  of  the 
Sheriff  was — "(3)  That  no  other  circum- 
stances of  any  sort  which  could  weigh  with 
an  arbiter  in  estimating  the  compensation 
payable  appeared  from  the  evidence,  in 
which  state  of  matters  I  found  that  the 
respondent  was  entitled  to  the  same  sum 
as  heretofore,  viz.,  ISs.  4d.  per  week  till  the 
future  orders  of  Court"  ;  and  the  question 
of  law  was — "Whether  in  the  circum- 
stances above  set  forth  the  arbiter  was 
right  in  refusing  to  order  a  reduction  in 
the  sum  previously  found  due  as  compensa- 
tion.") 

Argued  for  appellants— An  arbiter  was 
bound  to  consider  each  case  on  its  merits, 
but  keeping  in  view  the  terms  of  section  (2) 
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of  the  First  Schedule.  There  was  no  such 
rule  (as  the  Sheriff-Substitute  seemed  to 
think  there  was)  that  where  the  compensa- 
tion and  the  secondary  waees  did  not 
amount  to  more  than  the  original  wage, 
the  compensation  was  not  to  he  interfered 
with.  The  arbiter  had  evidently  regarded 
the  words  "regard  shall  be  had"  ...  as 
equivalent  to  a  direction,  and  as  setting 
forth  the  only  element  to  be  considered, 
whereas  it  was  merely  one  of  the  ele- 
ments. Regard  was  to  be  had  not  only 
to  "the  difference"  but  also  to  any  rele- 
vant circumstance,  including  any  payment 
not  being;  wages  received  by  the  workman 
during  his  incapacity.  This  the  Sheriff  had . 
apparently  not  done.  For  example,  he 
apparently  had  not  considered  that  the 
wage  now  being  earned  together  with  the 
proposed  compensation  was  much  more 
than  enough  to  support  the  man.  That 
was  a  relevant  consideration.  The  case 
should  at  least  be  remitted  back  to  find  out 
if  it  had  been  taken  into  account.  The 
following  authorities  were  referred  to — 
Oeary  v.  WiUiatn  Dixon,  Limited,  May 
12,  1899,  4  F.  1143,  36  S.L.R  640;  Parker 
V.  William  Dixon,  Limited,  June  19, 
1902,  4  F.  1147,  39  S.L.R.  663;  Corhet  v. 
Glasgow  Iron  and  Steel  Co.,  Limited,  May 
'  14,  1903,  5  F.  782,  40  S.L.R.  601 ;  Beath  & 
Keayv.  Ness,  November  28, 1903,  6  F.  168,  41 
S.L.R.113;  Webster^. S}uirp&Co.,LimiiUd, 
[1904]  1  K.B.  2ia  Money  paid  by  wav  of 
compensation  was  to  be  distinguished  from 
wages— Gi66  v.  Dunlop  &  Co.,  Limited, 
July  9, 1902,  4  F.  971,  39  S.L.R.  750. 

Argued  for  respondent — It  was  in  the 
arbiter's  discretion  to  award  the  full  amount 
of  compensation  allowed  by  the  limits  speci- 
fied in  the  Act.  The  arbiter  had  applied 
his  mind  to  the  whole  circumstances  or  the 
case.  The  appellants  were  in  error  in  think- 
ing that  he  had  only  regarded  one  element. 
That  was  apparent  from  the  fact  that  he 
had  not  awarded  the  full  amount  of  the 
difference  between  his  former  and  his  pre- 
sent wages— J7Kng"ioorf  A  v.  Walm8ley,[\yOQ] 
2  Q.B.  142.  An  interlocutor  similar  to  that 
pronounced  in  Parker  v.  William  Dixon, 
£A,mited(cit.  supra),  ought  to  be  pronounced 
here. 

Lord  President — This  is  a  stated  case 
under  the  Workmen's  Compensation  Act 
1897.  The  facts  of  the  case  are  these : — The 
respondent,  who  was  in  the  employment  of 
the  appellants  as  a  miner,  was  working  at 
an  average  weekly  earning  of  368.  8d.  ster- 
ling to  the  time  he  met  with  the  accident. 
For  the  time  he  was  totally  incapacitated 
by  his  accident  he  received  from  the  appel- 
lants 18s.  4d.  per  week,  being  fifty  per  cent. 
of  his  wages.  After  a  certain  time,  how- 
ever, he  accepted  employment  from  the 
appellants  as  a  night-watchman  at  a  wage 
of  17s.  a-week,  and  on  that  the  appellants 
made  an  application  to  the  Court  and  asked 
for  a  review  of  the  payment.  The  case 
came  up  before  your  Lordships  at  the  end 
of  last  Summer  Session  upon  a  stated  case, 
and  the  condition  of  the  stated  case  at  that 
time  was  that,  after  setting  forth  the  fact 
of  the  workman  accepting  employment,  the 


Sheriff  went  on  to  say  as  follows—"  (2)  That 
his  wage  of  17s.  per  week,  coupled  with  the 
compensation  at  present  payable  (18s.  4d. 
per  week),  would  not  amount  to  the  wage 
previously  earned  by  him,  viz.,  36e.  8d.  per 
week ;  and  (3)  that  no  other  circumstances 
of  any  sort  which  could  weigh  with  an 
arbiter  in  estimating  the  compensation 
pajrable  appeared  from  the  evidence,  in 
which  state  of  matters  I  found  that  the 
respondent  was  entitled  to  the  same  sum 
as  heretofore,  viz.,  ISs.  4d.  per  week  till  the 
future  orders  of  the  Court.  The  question 
of  law  which  was  then  set  out  was— 
"Whether  in  the  circumstances  above  set 
forth  the  arbiter  was  right  in  refusing  to 
order  a  reduction  in  the  sum  previously 
found  due  as  compensation  ?  " 

Your  Lordships  having  heard  that  ca^e 
remitted  it  to  the  Sheriff,  and  for  this 
reason,  that  the  various  phrases  used  by 
the  Sheinff  were  obviously  capable  of  double 
interpretations.  He  had  found  the  respon- 
dent entitled  to  the  same  sum  as  before, 
but  that  might  mean  that  he  was  entitled 
as  by  right  of  law,  in  which  case,  as  it  con- 
cerned the  interpretation  of  the  Act,  your 
Lordships  would  be  in  a  position  to  review 
that  finding,  and  it  was  not  obscurely  inti- 
mated by  Lord  Adam  in  giving  judgment 
in  that  case,  that  if  that  was  a  question  of 
law  the  Sheriff  had  arrived  at  a  wrong  con- 
clusion. But  the  other  view  was  that  the 
Sheriff  had  merely  found  that  in  the  cir- 
cumstances of  the  case  the  man  was  entitled 
to  this  amount  of  compensation.  That 
would  be  a  finding  in  pure  fact,  and  so  not 
subject  to  your  Lordships'  review.  The 
case  was  accordingly  remitted  to  the  Sheriff 
for  further  particulars. 

The  case  nas  now  come  back,  and  I  am 
bound  to  admit  that  the  question  of  law  is 
most  unhappily  stated ;  because  the  ques- 
tion of  law  now  put  instead  of  the  old  one 
is  this  —  "  Whether,  where  a  workman  is 
in  receipt  of  18s.  4d.  of  compensation  (his 
former  average  earnings  having  been  36b. 
8d.  per  week),  and  can  earn,  and  is  in  fact 
earning,  17s.  per  week,  his  employer,  in  the 
absence  of  any  other  facts  or  circumstances 
affecting  the  issue,  is  not  entitled  to  have 
the  said  maximum  rate  of  compensation 
reduced  ? "  The  criticism  which  one  is 
forced  to  make  on  that  is,  that  if  the  ques- 
tion was  answered  by  the  Court  in  the 
affirmative  or  in  the  negative,  it  would 
almost  baffle  the  wit  of  man  to  discover 
what  was  the  result.  But  at  the  same 
time,  although  I  do  think  the  question  of 
law  is  in  fault,  as  I  have  pointed  out,  the 
learned  Sheriff  did  amend  the  case  to  a 
certain  extent,  and  did  so  with  respect  to 
the  sentence  from  his  findings  which  I 
read  before.  The  sentence  formerly  read 
— "In  which  state  of  matters  1  found  that 
the  respondent  was  entitled  to  the  same 
sum  as  heretofore,  viz.,  18b.  4d.  per  week 
till  the  future  orders  of  the  Court.  It  now 
runs  thus — "  In  which  state  of  matters  I 
found  that  these  facts  furnished  no  suffi- 
cient ground  for  reducing  the  weekly  pay- 
ment of  which  the  respondent  was  in 
receipt,  and  awarded  him  the  same  sum 
as  heretofore," 
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Now,  it  seems  to  me  that  that  is  sufficient 
to  enable  us  to  dispose  of  this  case  without 
being  reduced  to  the  necessity,  which  one 
woula  regret,  of  sending  the  case  back  to 
b«  amended  again.  The  difference  in  the 
two  sentences  which  I  have  read  consists 
in  this,  that  in  the  first  version  of  the  case 
the  respondent  was  said  to  be  entitled, 
which  of  course  might  mean  legally  or  of 
right  entitled,  whereas  the  learned  Sheriff 
now  puts  it  that  the  respondent's  right  is 
based  on  his  finding  as  to  the  sufficiency  of 
the  facts.  In  other  words,  it  is  dependent 
on  the  whole  circumstances  of  the  case. 
The  law  upon  the  matter  seems  to  me  to 
be  already  completely  settled  by  the  deci- 
sions and  dicta  in  the  two  cases  which  were 
cited,  viz.,  the  case  of  Oeary  (4  F.  1143)  and 
the  case  of  Parker  (4  F.  1147),  both  in 
4  Fraser.  While  I  cannot  add  anything 
to  what  was  said  by  Ix>rd  Robertson  in  the 
case  of  Oeary,  1  may  recapitulate  the  pro- 
positions deducible  from  the  decisions  and 
dicta  in  these  cases.  They  seem  to  me  to 
be  four  in  number.  An  arbiter,  either  in 
the  original  application  to  settle  the  weekly 
payment  to  be  made  as  compensation  during 
mcapacity,  or  in  an  application  to  vary  the 
compensation— (1)  must  have  regard  to  the 
difference  in  the  wage-earning  capacity 
between  the  position  before  the  accident 
and  the  position  at  the  time  of  the  applicar 
tion,  as  evidenced  by  the  wages  de  facto 
earned  before  the  accident  and  the  wages 
being  earned  at  the  date  of  the  application ; 
(2)  must  keep  in  view  any  payment  other 
than  wages  which  the  employer  gave  to 
the  workman  during  the  period  of  in- 
capacity ;  (3)  may  take  into  view  any  other 
circumstances  which  he  may  consider  rele- 
vant to  the  question  of  the  proper  compen- 
sation to  allow ;  and  (4)  may,  having 
considered  the  matter  under  the  foregoing 
conditions,  award  what  sum  he  pleases, 
provided  only  that  such  sum  does  not 
exceed  60  per  cent,  of  the  average  wages 
at  the  time  of  the  accident  (such  wages 
being  calculated  as  regards  an  average  in 
the  way  prescribed  by  the  statute),  and 
does  not  exceed  £1  per  week,  the  claimant 
not  being  entitled  as  of  right  to  any  parti- 
cular sum  whatever. 

Applying  these  propositions  to  the  pre- 
sent case,  I  find  that  the  arbiter  has  com- 
plied with  proposition  (1),  because  he  has 
set  out  the  facts  in  that  relation  as  having 
been  considered  by_  him.  The  same  may 
be  said  of  proposition  (2),  because  no  one 
has  suggested  that  any  payment  has  been 
made  by  the  employer  other  than  the  18s. 
4d.  a-week.  As  regards  proposition  (3),  I 
think  that  this  statement  in  the  case,  "that 
there  were  no  other  circumstances  of  any 
sort  which  could  weigh  with  an  arbiter  in 
estimating  the  compensation  payable,"  is 
equivalent  to  a  finding  that  there  were  no 
other  circumstances  which  he  held  relevant. 
Finally,  the  operative  conclusion  the  Sheriff 
came  to,  viz.,  contintiing  the  payment  of 
18s.  4d.,  does  not  transgress  either  of  the 
elements  set  forth  in  proposition  (4).  There- 
fore I  think  that  the  finding  of  the  learned 
Sheriff  as'<~arbiter  must  clearly  be  sup- 
ported.    Mr  Quthrie,  for  the  appellantis. 


argued  that  the  arbiter  had  set  forth  that 
the  compensation  of  18s.  4d.  and  the  wage 
of  17s.  did  not  amount  to  the  former  wage 
of  368.  8d. ;  but  that  he  had  not  set  forth 
that  they  did  amount  to  86s.  4d.,  and  he 
asked  a  remit  to  the  Sheriff  in  order  to 
make  it  quite  certain  that  the  Sheriff  had 
considered  that  view  of  the  matter,  the 
sum  of  368.  4d.  being  more  than  ample  to 
support  the  man.  I  am  not  going  into  the 
question  as  to  whether  payments  which 
would  support  a  man— or  what  is  some- 
times called  a  living  wa^e  —  could  ever 
possibly  be  a  relevant  consideration  for  an 
arbiter  or  not.  I  can  only  say  that  I  see 
no  trace  of  it  one  way  or  another  in  the 
statute.  At  the  same  time  I  do  see  this 
under  the  statute,  that  there  is  no  limit  to 
the  considerations  which  arbiters  may  have 
before  them,  and  it  is  not  for  us  here  to 
set  up  a  sort  of  model  code  for  arbiters  as 
to  what  they  ought  to  think  about.  The 
crave,  however,  of  Mr  Guthrie  for  a  remit 
for  that  purpose  is  clearly  inadmissible, 
because  it  would  really  come  to  this,  that 
this  question  having  once  been  mooted,  the 
case  is  not  perfect  unless  the  arbiter  sets 
forth  all  the  various  considerations  which 
some  people  might  think  relevant  in  order 
to  assure  the  Court  that  he  has  had  them 
before  his  mind  and  has  rejected  them.  All 
that  they  can  possibly  ask  the  arbiter  is 
that  he  should  show  that  he  has  not  for- 
gotten those  things  which  he  was  told  by 
the  statute  he  must  consider,  and  which  I 
have  embodied  in  propositions  (1)  and  (2), 
and  that  he  has  haa  before  him  the  whole 
facts  which  were  relevant  to  these  con- 
siderations. The  rest  of  the  matter  must 
be  left  entirely  to  him,  the  statute  being 
silent  upon  what  other  considerations  are 
relevant  and  what  are  not.  Therefore  I 
think  that,  deserting  the  question  put,  we 
should  give  a  finding  that  the  award  of  the 
arbiter  ought  not  to  be  disturbed. 

LoKD  M'Labbn— On  a  first  reading  this 
question  would  rather  suggest  that  the 
topic  of  inquiry  was,  what  is  the  right  of  a 
workman  earning  17s.  a^week,  leaving  out 
of  consideration  what  would  be  the  case  of 
a  workman  earning  18s.  4d.  Of  course  that 
is  not  really  the  question  put,  and  from  the 
arg^iment  I  gather  that  vmat  we  are  asked 
to  consider  is  whether  there  is  any  legal 
ground  or  rule  which  would  interfere  with 
the  discretion  of  the  arbiter  in  awarding 
any  sum  which  he  might  think  proper 
within  the  statutory  limits.  I  am  unable 
to  find  that  there  is  any  such  rule,  and  it  is 
a  complete  fallacy  to  say  that,  because 
18s.  4d.  a-week  was  adequate  compensation 
when  the  man  was  receiving  no  wages, 
therefore  he  must  be  taken  to  be  over- 
compensated  when  he  is  getting  17s.  a-week 
of  wages,  because  the  answer  is  that  very 
likely  the  arbitrator  would  have  given  him 
more  than  18s.  4d.  if  he  had  had  the  power 
to  do  so,  and  that  he  gave  him  that  particu- 
lar sum,  not  on  the  theory  that  the  man 
would  thereby  be  fully  compensated,  but 
because  that  was  all  the  compen.sation  which 
the  statute  allowed  the  arbitrator  to  give. 
If  that  were  so,  it  would  be  quite  consistent 
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for  the  same  arbitrator  to  hold  that,  not- 
withstandinK  that  the  man  was  in  receipt 
of  wages,  still  he  was  not  fully  compensated, 
because  the  two  payments  together  did  not 
amount  to  the  wages  he  had  been  earning 
before  the  accident  occurred.  I  do  not 
think  that  an  arbitrator  is  compelled  to 
make  an  abatement  of  the  weekly  payment 
merely  because  the  workman  happens  to 
be  earning  a  certain  wage.  I  think  that 
that  suggestion  is  contrary  both  to  the 
spirit  and  the  words  of  the  statute.  The 
completeness  of  recovery,  the  resultant 
incapacity,  and  many  other  things,  might 
enter  into  the  consideration  of  the  arbiter. 
There  is  only  one  rule  fixed  with  regard  to 
such  a  circumstance,  and  that  is,  that  in  an 
application  for  reconsideration  of  a  weekly 
auowance  it  would  not  be  consistent  with 
the  provisions  of  the  statute  for  an  arbitral 
tor  to  award  a  sum  which  would,  when 
added  to  the  wages  being  earned,  give  the 
workman  a  larger  weekly  income  than  he 
was  earning  before  the  accident.  I  think 
that  this  is  well  settled,  and  on  obvious  and 
BufScient  grounds.  But  when  the  com- 
pensation and  the  wages  added  together  do 
not  amount  to  as  much  as  the  workman 
was  earning  before  the  accident,  I  see  no 
legal  rule  to  lead  us  to  interfere  with  the 
award  that  the  arbiter  has  made.  I  there- 
fore agree  that  the  interlocutor  should  be 
such  as  your  Lordship  has  suggested. 

Lord  Mackenzie!  concurred. 

LoBD  KiNNBAit  and  Lord  Pearson  were 
absent. 

The  Court  pronounced  this  interlocutor — 
"  Find  in  answer  to  the  question  of 
law  stated  in  the  amended  case  that 
the  award  of  the  arbitrator  is  in  con- 
formity with  the  terms  of  the  Work- 
men's Compensation  Act  1807 :  There- 
fore dismiss  the  appeal,  affirm  the 
award  of  the  arbitrator,  and  decern." 

Counsel  for  the  Appellant — Guthrie,  K.C. 
— A.  Moncreiflf.  Agents — W.  &  J.  Burness, 
W.S. 

Counsel  for  the  Respondent — Johnston, 
K.C— M.  P.  Praser.  Agents— W.  &  W. 
Finlay,  W.S. 


Tuudai/,  January  9,  1906. 

S  K  C  0  N  D    DIVISION. 

[Lord  Dundas,  Ordinary. 

MUIR  V.  MUIRS. 

A  rbitration — Clause  ofReference — Contract 
—Conttruction — Contract  of  Copartnery 
for  Watchmaking  Businets  —  Dispute 
"  in  any  way  relating  hereto  "  Referred  to 
Arbitration — Dispute  whether  Proposed 
Additions  Amount  to  a  Different  Busi- 
ness Held  to  Fall  under  Clattse  of  Refer- 
ence. 

A  contract  of  copartnery  for  the 
carrying  on  of  a  watchmaker's  and 
jewellers     business     provided,     inter 


alia,  "Any  disputes  that  may  arise 
between  the  partners,  or  between  the 
heirs  of  a  deceasing  partner,  in  any 
way  relating  hereto,  snail  be  referred 
to  the  amicable  decision  of  an  arbiter 
to  be  mutually  chosen,  whose  decision 
shall  be  final." 

A    question    having    arisen    as    to 
whether  certain  proposed  additions  to 
the  business  fell  witnin  the  scope  of  a 
watchmaker's  and  jeweller's  business, 
for  which  alone  the  copartnery  existed, 
Jield  that  the  question  was  one  relat- 
ing to  the  construction  of  the  contract, 
and  fell  accordingly  under  the  clause 
of  reference. 
Thomas  Muir,  Airdrie,  brought  a  note  of 
suspension  and  interdict  against  his  sons, 
Henry  Muir  and  James  Muir,  watchmakers 
and  jewellers,  Glasgow,  in  which  he  sought 
to  interdict  them '"from  entering  into  an 
agreement  with  Simon  L.  Ooodman,  opti- 
cian and   sight  tester,  182  Argyle  Street 
and  1  Union  Street,  Glasgow,  or  with  any 
other  person,  whereby  the  firm  of  Muir  &; 
Sons,  carrying  on  a  joint  business  as  retail 
watchmakers    and    jewellers,    182   Argyle 
Street  and  1  Union  Street,  Glasgow,  agrees 
to  carry  on  the  business  of  opticians  and 
sight  testers   in    the  firm's  premises,  182 
Ar^le  Street  and  1  Union  Street,  Glasgow, 
or  in  any  premises  they  may  occupy,  and 
also  from  in  any  way  carrying  on,  as  part 
of  the  business  of  the  said  firm  of  Muir  & 
Sons,  the  business  of  opticians  and  sight 
testers," 

The  facts  of  the  case  sufficiently  appear 
from  the  following  narrative,  which  is 
taken  from  the  opinion  of  the  Lord  Ordi- 
nary:—"The  question  which  I  have  to 
decide  is  whether  or  not  a  dispute  which 
has  arisen  between  the  complainer  and  the 
respondents  falls  within  a  clause  of  re- 
ference which  is  contained  in  their  con- 
tract of  copartnery.  By  that  contract, 
which  is  dated  2nd  July  1900,   the   com- 

Slainer,  as  first  party,  and  the  respon- 
ents  (and  John  Miiir,  since  dead),  his  sons, 
as  second  parties,  a^eed  to  be  copartners 
in  carrying  on  a  joint  business  as  watch- 
makers and  jewellers  at  182  Argyle  Street 
and  1  Union  Street,  Glasgow,  for  seven 
years  from  26th  January  1900,  under  the 
firm  name  of  'Muir  &  Sons."  By  article 
Seventh  it  was  provided  that  the  sons 
should  devote  their  whole  time  and  atten- 
tion to  the  business  and  management 
thereof,  and  should  'do  their  utmost  to 
extend  and  promote  the  business ' ;  bnt 
while  the  father  should  'have  the  entire 
and  uncontrolled  oversight  of  the  business 
and  all  its  concerns,'  ne  should  not  be 
bound  to  ^ve  any  particular  or  stated  time 
or  attention  thereto,  his  duties  'being 
merely  those  of  supervision  for  the  interest 
in  and  welfare  of  himself  and  his  co- 
partners.' Artiole  Eighth  provided  that 
'None  of  the  partners  shall,  during  the 
currency  of  the  copartnery,  directly  or  in- 
directly be  engaged  in  any  other  business, 
profession,  trade,  or  occupation,  without 
the  previous  consent  of  the  others  in  writ- 
ing. By  article  Ninth  it  was,  inter  alia, 
provided  that  the  partners  should  conduct 
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the  business  with  such  assistants  as  might 
be  necessary,  and  should  keep  a  reg^ar  set 
of  books,  in  which  should  oe  entered  all 
transactions  of  the  copartnery.  Article 
Fifteenth  is  in  these  terms: — 'Any  disputes 
that  may  arise  between  the  partners,  or 
between  the  heirs  of  a  deceasing  partner, 
in  any  way  relating  hereto,  the  same  shall 
be  referrea  to  the  amicable  decision  of  an 
arUter  to  be  mutually  chosen,  whose  de- 
cision shall  be  final.'  Since  the  date  of  the 
said  contract  the  parties  have  carried  on 
the  business  of  retail  watchmakers  and 
jewellers,  which  has  included  the  sale  of 
barometers,  opera  glsisses,  spectacles,  and 
other  similar  goods  such  as  watchmakers 
and  jewellers  usually  keep  in  stock.  But 
the  complainer  avers  that  'In  the  month 
of  Au^st  last  (1905)  the  respondents 
determined  to  add  as  an  addition  to  the 
firm's  joint  business  of  watchmakers  and 
jewellers  aforesaid  the  business  of  opticians 
and  sight  testers,  and  brought  in  and  em- 
ployed a  person  named  Goodman  as  an 
optician  and  sight  tester,  and  had  handbills 
printed  and  distributed  that  they  were  now 
carrying  on  the  additional  business  of  opti- 
cians and  sight  testers.  Such  a  business 
is  not  part  of  a  retail  watchmaking  and 
jewellery  business — at  all  events  or  the 
retail  watchmakers'  and  jewellers*  busi- 
ness carried  on  by  Muir  &  Sons  —  but 
is  an  entirely  different  and  independent 
business,  and  had  never  been  carried 
on  by  Muir  &  Sons.'  The  complainer 
further  alleges  that  he  objected  and 
objects  '  both  to  the  new  business  and  the 
person  to  be  employed  to  carry  it  on,'  but 
that  the  respondents  are,  in  conjunction 
with  Goodman,  carrying  on,  in  the  firm's 
premises,  an  optician  and  sight  -  testing 
business  without  his  written  consent,  and 
in  spite  of  his  opposition.  He  has  accord- 
ingly brought  this  note  of  suspension  and 
interdict  to  have  the  respondents  prohibited 
from  entering  into  an  agreement  with 
Goodman  as  above  indicated,  and  'from 
in  any  way  canning  on,  as  part  of  the 
business  of  the  said  nrm  of  Muir  &  Sons, 
the  business  of  opticians  and  sight 
testers.'  The  draft  agreement  between 
'Thomas  Muir  So  Sons,  watchmakers  and 
jewellers,'  as  first  jjarties,  and  'Simon 
L  Goodman,  optician,'  as  second  party, 
is  produced,  and  it  narrates,  inter  alia, 
that  '  the  second  party  has  approached 
them'  (i.e.,  the  first  parties)  'with  a  pro- 
posal that  they  should  add  to  their  said 
business  an  additional  branch  as  sight 
testers  and  opticians,  and  the  first  parties 
having  considered  said  proposal  favour- 
aUy,  they  have  decided  to  do  so,  and 
employ  the  second  party  as  their  assistant.' 
The  draft  agreement  goes  on  to  provide, 
inter  alia,  that  the  first  parties  shall  fit  up 
and  furnish  'a  sight-testing  room  as  an 
optical  part  and  branch  of  their  said  busi- 
nesses as  watchmakers  and  jewellers';  that 
the  second  party  shall  'manage,  conduct, 
and  carrv  on,  on  behalf  of  the  first  parties, 
said  optical  parts  or  branch  of  their  said 
businesses,  and  that  part  only';  that  he 
bhall  'keep  a  distinct  set  of  books'  relat- 
ing to  'said  optical  branch';  that  the  first 
vol..  XT.rn. 


parties  shall  supply  the  necessary  stolSk, 
sc,  and  that  '  a  oalance-sheet  of  the  sale 
and  expenditure .  connected  with  said 
branch'  of  the  business  shall  be  periodi- 
cally made  up,  and  the  profits  realised 
from  it  applied  and  divided  as  specified  in 
the  agreement,  during  the  currency  and 
after  the  expiry  of  which  it  is  provided 
that  the  trade,  custom,  and  goodwill  con- 
nected with  or  gained  by  the  'said  branch' 
shall '  vest,  belong,  and  remain '  the  exclu- 
sive property  of  the  first  parties,  as  well  as 
the  stock,  fittings,  materials,  and  utensils." 

The  respondents  pleaded,  inter  alia—"  (3) 
The  present  proceedings  are  excluded  by 
the  clause  of  reference  quoted.  (5)  The- 
respondents'  actings  being  concerned  with 
an  ordinary  matter  connected  with  the 
partnership  business,  and  having  been  de- 
cided upon  by  the  firm  or  by  the  respon- 
dents as  a  majority  of  the  partners,  .  .  . 
the  prayer  of  the  note  should  be  refused 
with  expenses." 

On  25th  November  1005  the  Lord  Ordi- 
nary (Dtjndas),  after  hearing  parties  upon 
the  closed  reeordjpronounced  the  following 
interlocutor: — "Finds  that  the  record  dis- 
closes that  a  dispute  has  arisen  between 
the  partners  relating  to  the  contract  of 
copartnery  within  the  meaning  of  article 
fifteenth  of  said  contract:  Therefore,  and 
with  reference  to  said  article,  sists  proce- 
dure in  this  action  in  hoc  statu." 

Opinion. — [After  the  narrative  of  facta 
set  forth  above]— "The  respondents  repre- 
sent the  proposed  agreement  as  embodying 
not  a  business  different  to  and  independent 
of  that  of  watchmakers  and  jewellers,  but 
merely  an  extension  and  development  of 
the  optical  branch  of  that  business  which 
they  allege  has  all  along  existed ;  and  they 
say  that  in  this  view  of  the  matter  they 
are  entitled,  as  a  majority  of  the  partners, 
to  act  without  the  consent  and  against  the 
wish  of  the  complainer,  who  stands  in  a 
minority.  But,  ante  omnia,  the  respon- 
dents maintain  that  the  dispute,  which  has 
bdmittedly  arisen  amongst  the  partners, 
falls  within  the  scope  of  the  arbitration 
clause  in  the  contract  of  copartnery,  the 
terms  of  which  I  have  quoted  above. 

"  I  am  of  opinion  that  the  respondents 
contention  upon  this  last  point  is  well 
founded.  I  think  that  the  words  '  relating 
hereto,'  which  occur  in  the  arbitration 
clause,  are  equivalent  to  '  relating  to  these 
presents,'  i.e.,  to  the  contract  of  copartnery 
of  which  the  clause  forms  part,  and  that 
therefore  a  dispute  involving,  as  in  my 
judgment  the  present  dispute  necessarily 
involves,  a  question  as  to  the  proper  con- 
struction to  be  put  upon  that  contract, 
must  be  decided  by  the  arbiter,  and  not  by 
this  Court.  The  complainer's  counsel  in- 
geniously argued  that  that  'relating  there- 
to' really  means  relating  to  the  conduct  of 
the  business  of  watchmakers  and  jewellers 
which  is  the  subject  of  the  contract  of  co- 
partnery, and  that  in  order  to  ascertain 
whether  or  not  the  present  dispute  truly 
falls  within  the  scope  of  the  arbitration 
clause,  it  would  be  necessary  to  have  a 
proof,  the  evidence  in  which  would  disdlose 
whether  (as  the  complainer  avers),  the  pro- 
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posed  chang;e  amounts  to  the  constitution 
of  a  new  and  additional  business,  or  (as  the 
respondents  contend)  involves  merely  the 
extension  and  development  of  an  existing 
branch  of  the  business  of  retail  watch- 
makers and  jewellers.  If  the  latter  view 
were  established  by  the  proof,  the  com- 
plainer's  counsel  admitted  that  the  matter 
would  fall  within  the  arbitration  clause, 
but  if  the  former  view  wei-e  proved  to  be 
correct,  then  he  maintained  that  it  would 
be  for  the  Court  to  grantinterdictas  craved. 
This  is,  in  my  judgment,  an  unsound  and  a 
too  finical  reading  of  article  Fifteenth  of 
the  contract.  I  think  that  whichever  of 
the  alternative  views  of  the  matter  may 
turn  out  to  be  the  true  one,  a  question  of 
construction  of  the  contract,  and  particu- 
larly of  article  Seventh  thereof,  above 
quoted,  is  involved,  and  that  the  matter  of 
construction  is  referred  to  the  arbiter  bv 
article  Fifteenth,  Indeed,  the  complainer  s 
own  averment  at  the  end  of  statement  3  is 
that '  this  addition  to  the  retail  wateh  mak- 
ing: and  jewellery  business  of  an  optician 
ana  sight-testing  business  constitutes  a 
change  in  the  nature  of  the  said  partner- 
ship business  for  which  the  said  contract  of 
copartnership  does  not  provide.'  This,  in 
my  judgment,  amounts  to  a  frank  confes- 
sion that  the  question  turns  upon  a  con- 
struction of  the  contract.  Similarly,  the 
respondents'  counter  averments  appear  to 
me  to  raise  sharply  questions  as  to  the 
meaning  of  the  contract,  and  especially  of 
article  Eighth  thei-eof.  In  my  opinion, 
then,  the  record  discloses  the  existence  of  a 
dispute  between  the  partners  relating  to 
the  contract  of  copartnery,  which  must  be 
decided  by  the  arbiter,  and  upon  the  merits 
of  which  therefore  I  refrain  from  express- 
ing any  opinion. 

"  While,  however,  I  agree  so  far  with  the 
respondents'  contention,  I  am  not  prepared 
to  sustain  their  third  plea-in-law  to  its  full 
extent.  That  plea  is  tnat '  the  present  pro- 
ceedings are  excluded  by  the  clause  of 
reference  quoted.'  I  think  that  the  proper 
course  is  not  to  refuse  the  note  de  piano, 
but  to  sist  proceedings  in  hoc  statu,  in 
respect  that  the  dispute  between  the  parties 
falls,  in  my  judgment,  within  the  terms  of 
article  Fifteenth  of  the  contract  of  copart- 
nerv." 

The  complainer  reclaimed,  and  argued— 
(1)  The  present  proceedings  were  not  ex- 
cluded by  the  clause  of  arbitration,  which 
only  ousted  the  jurisdiction  of  the  Court  in 
"disputes  relating  hereto,"  i.e.,  to  the  deed 
of  copartnery.  'There  was  here  no  dispute 
as  to  the  contract  of  copartnery,  wnlch 
dealt  only  with  the  watehmaking  business, 
but  a  dispute  upon  a  question  ol  fact  ont- 
with  the  contract  altogether,  viz.,  whether 
the  new  business  was  or  was  not  a  wateh- 
making business.  That  was  a  question  of 
fact  to  De  decided  by  the  Court  after  proof — 
Roddan  v.  M'Cowan,  June  26,  1890,  17  R. 
1036,  27  8.L.R.  9St;  Banaohoff  &  Wumler  v. 
Burrell,  December  10,  1807,  25  R.  284,  35 
S.L.B.  229.  (2)  In  any  event  the  complainer 
was,  under  article  7,  invested  with  a  com- 
plete power  of  veto. 

Argued  for  the  respondents — (1)  The  par- 


ties were  not  at  issue  upon  any  question  of 
fact.  There  was  no  dispute  as  to  what  the 
new  proposals  were,  but  merely  as  to 
whether  they  fell  or  did  not  fall  within  the 
scope  of  the  contract,  and  that  such  was  a 
dispute  "relating  to"  the  contract,  and 
therefore  one  for  the  arbiter.  (2)  The  ques- 
tion as  to  the  complainer's  right  of  veto 
was  purely  one  of  the  construction  of  the 
contract,  and  therefore  for  the  arbiter. 

Lord  Kyulachy  —  The  first  question 
which  we  have  to  decide  is  whetner  the 
complainer  is  entitled  to  have  a  proof  as  to 
the  exact  nature  of  this  proposed  new  busi- 
ness, such  proof  being  said  to  be  necessary 
as  a  preliminary  towards  determining  the 
question  whether  the  dispute  between  the 
parties  falls  under  the  clause  of  reference 
in  the  contract. 

If  the  parties  had  been  at  all  at  issue 
upon  the  facts,  such  proof  would  be  proper 
and  necessary.  But  it  is,  I  think,  quite 
plain  that  with  respect  to  the  nature  and 
extent  of  the  proposed  new  departure  there 
is  no  dispute.  The  sole  question  is  whether 
upon  the  admitted  facts  tne  kind  of  business 
proposed  to  be  added  to  the  concern  fi^ls 
witnin  the  business  of  watehmakers  and 
jewellers  in  the  sense  of  the  contract  of 
copartnery.  And  that  being  so,  it  seems  to 
me  that  it  is  a  question  as  to  the  construc- 
tion of  the  contract  and  nothing  else. 

The  other  point,  viz.,  as  to  whether  the 
complainer  is  under  the  7th  article  entitled 
to  exercise  a  veto  upon  what  is  proposed,  is 
also  clearly  a  question  upon  the  construc- 
tion of  the  contract.  It  is  a  point  not  per- 
haps free  from  difSculty,  but  it  is  one 
entirely  for  the  arbiter. 

Lord  Jcsticb-Clerk— I  agree  with  the 
judgment  of  the  Lord  Ordinarv,  and  with 
the  reasons  which  he  has  stated. 

Lord  Stormonth  Darlino  and  Lord 
Low  concurred. 

The  Court  adhered. 

Counsel  for  the  Reclaimer  —  Graham 
Stewart  — Morton.  Agent— W.  A.  Far- 
quharson,  S.S.C. 

Counsel  for  the  Respondents  —  Cullen, 
K.C.  —  Macmillan.  Agents  —  Cowan  tt 
Stewart,  W.8. 


Thunda;/,  Jamutry  11. 

SECOND    DIVISION. 

[Lord  Dundas,  Ordinary. 
WALKER'S  TRUSTEES  v.  AMEY  AND 
OTHERS. 

Trust— Inter  vivos  Disposition— Right  to 
Revoke. 

A  lady  in  a  trust -disposition  (on 
the  narrative  that  owing  to  delicate 
health,  and  in  order  to  make  provision 
for  herself  in  the  event  of  continued 
illness  or  incapacity)  declared  that  she 
instantly  made  over  to  A  and  B,  as 
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trustees,  £700  sterling.  The  purposes 
were  (first)  payment  of  annual  income 
to  the  truster  during  life;  (second) 
power  to  the  trustees  in  their  dis- 
cretion at  any  time  to  apply  the 
whole  or  part  of  the  capital  for  the 
truster's  behoof;  (third)  on  her  death 
the  realisation  of  investments  and  pay- 
ment of  proceeds,  subject  to  two 
legacies  to  C  and  D,  in  equal  shares 
to  the  truster's  mother,  brother,  and 
two  sisters,  with  destinations-over  in 
the  event  of  the  brother  or  either  sister 
predeceasing  the  truster.  The  deed 
contained  powers  of  investment  and 
sale,  and  a  declaration  that  it  was  irre- 
vocable. The  sum  of  £700  was  handed 
over  to  the  trustees,  and  the  deed  regis- 
tered. 

The  lady,  of  the  same  date,  executed 
a  testament  in  which  she  appointed  A 
and  B  her  sole  executors,  and  be- 
queathed the  whole  personal  estate 
belonging  to  her  at  her  death  to  her 
mother,  brother,  and  two  sisters  in 
equal  shares,  with  a  destination-over 
similar  to  that  in  the  trust-disposition. 
The  testatrix  reserved  her  liferent,  with 
power  to  revoke  or  alter,  and  she  re- 
voked all  previous  settlements  made 
by  her.  By  two  codicils  she  left  two 
legacies  to  C. 

The  lady  died,  survived  by  her  hus- 
band, who  claimed  JIM  relicti  out  of  the 
£700,  maintaining  that  the  trust-dis- 
position was  merely  administrative  and 
testamentary,  and  therefore  revocable. 
Held  that  it  was  irrevocable. 
Mrs  Margaret  Amey  or  Walker,  on  the 
18th  day  m  December  1903,  executed  a  trust- 
disposition  in  the  following  terms:— "I, 
Mrs  Margaret  Amey  or  Walker,  presently 
residing  in  Hawick,  carrying  on  busi- 
ness there  as  a  tobacconist,  and  wife  of 
David  Walker,  millwright,  sometime  resid- 
ing in  Leith,  considering  that,  owing  to  the 
delicate  state  of  my  health  at  present,  and 
in  order  to  make  provision  for  myself  in 
the  event  of  continued  illness  or  incapacity, 
I  have  resolved  to  make  the  following  dis- 
position of  the  principal  sum  after  men- 
tion^, for  my  own  oeneflt  in  the  first 
place,  and  for  those  person.s  hereinafter 
named  after  my  death  in  the  second  place : 
"Therefore  I  declare  that  I  h»ve  instantly 
given  and  made  over,  as  I  do  hereby  give 
and  make  over,  to  John  Oliver,  solicitor, 
residing  at  Lynnwood,  Hawick,  and  John 
Smith,  residing  at  No.  2  Wellqgate  Place, 
Hawick,  and  to  the  survivor  of^them,  and 
to  such  other  person  or  persons  as  they  or 
the  survivor  of  them  shall  assume  to  act 
in  the  trust  hereby  created,  and  to  the 
survivors  and  survivor  of  the  persons  hereby 
named  or  assumed  as  aforesaid,  as  trustees, 
for  the  purposes  after  mentioned  (the  said 
trustees  named  and  assumed  as  aforesaid 
l)eing  throughout  these  presents  denomi- 
nated 'my  trustees'),  and  to  the  assignees 
of  my  trustees,  the  principal  sum  of  seven 
hundred  pounds  sterling,  being  money 
earned  by  me  in  the  business  in  which  I 
am  engaged:  But  declaring  always  that 
these  presents  are  granted  by  me  in  trust 


only  for  the  purposes  following,  videlicet— 
{Firtit)  That  my  trustees  shall,  with  all  con- 
venient speed,  invest  the  said  sum  in  accord- 
ance with  the  powers  hereinafter  conferred 
upon  them,  and  shall  pay  the  annual  in- 
terest and  income  arising  therefrom  to 
myself  during  all  the  days  of  my  life,  at 
such  times  and  terms  as  to  them  shall  seem 
convenient  and  proper ;  {Second)  That  my 
trustees  shall  have  power  at  any  time 
during  my  lifetime,  if  they,  in  their  own 
absolute  discretion,  shall  deem  it  advisable 
for  my  benefit,  being  in  no  way  bound,  to 
apply  any  part  of  the  said  principal  sum, 
or  the  wnole  thereof  if  necessary,  for  my 
maintenance  and  behoof ;  and  ( Third)  That 
my  trustees  shall,  as  soon  after  my  death 
as  possible,  realise  and  convert  into  money 
the  stocks,  shares,  or  securities  upon  which 
the  said  principal  sum,  or  such  part  thereof, 
if  any,  as  shall  then  be  extant,  and  shall 
from  the  proceeds  thereof  pay  to  Mary 
Amey  Laing  or  Looz,  residing  at  21  Dean 
Street,  Edinburgh,  my  niece,  the  sum  of 
twenty-five  pounds  sterling,  and  to  Violet 
Looz,  step-daughter  of  my  said  niece,  the 
sum  of  twenty-five  pounds  sterling,  and 
shall  divide  and  pay  tne  remainder  of  said 
proceeds,  if  any,  after  deducting  expenses 
of  realisation  and  division  and  all  other 
necessary  outgoings,  amongst  and  to  the 
following  persons  in  equal  snares,  videlicet, 
to  Margaret  Reid  or  Amey,  my  mother,  if 
she  shall  survive  me,  one  share ;  to  John 
Amey,  residing  in  Eldinburgh,  my  brother, 
one  snare ;  to  Mary  Amey  or  Laing,  wife  of 
William  Laing,  residing  in  Glasgow,  my 
sister,  one  share ;  and  to  Isabella  Amey  or 
Murdoch,  my  sister,  in  Australia,  one  share; 
declaring  always,  that  in  the  event  of  my 
said  brother  or  either  of  my  said  sisters 
predeceasing  me,  the  share  of  the  pre- 
deceaser  shall  be  paid  to  his  or  her  lawful 
issue  then  in  life  in  equal  shares,  and  fail- 
ing such  issue,  then  and  in  that  case  the 
same  shall  accresce  and  belong  to  the  sur- 
vivors or  survivor  of  my  said  brother  and 
sisters,  or  their  respective  issue,  equally, 
per  stirpes;  and  I  hereby  authorise  and 
empower  my  trustees  to  sell  the  trust- 
estate  or  any  part  thereof  at  any  time 
they  shall  think  fit;  and  also  to  appoint 
factors  and  law  agents,  from  their  own 
number  or  otherwise,  and  to  allow  them 
suitable  remuneration  ;  and  I  empower  my 
trustees  to  invest  the  trust-funds  in  .  .  . 
And  I  further  hereby  declare  that  these 
presents  shall  not  be  revocable  by  me  upon 
any  ground  whatever  .  .  ."  The  trust-dis- 
position was  handed  over  to  the  trustees 
and  registered  by  them  on  the  23rd  of 
December  1903,  and  the  trustees  were 
immediately  put  into  possession  of  the 
funds,  which  were  administered  by  them 
until  the  truster's  death.  _ 

Upon  the  same  date — viz.,  18th  December 
1908 — she  executed  the  following  testa- 
ment : — "  I,  Mrs  Margaret  Amey  or  Walker, 
.  .  .  being  desirous  of  settling  my  affairs 
ill  the  event  of  my  death,  do  hereby  nomi- 
nate and  appoint  John  Oliver,  solicitor, 
residing  at  Lynnwood,  Hawick,  and  John 
Smith,  residing  at  No.  2  Wellogate  Place, 
Hawick,  or  the  survivor  of  them,  to  be  my 
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sole  executors  or  executor:  And  I  hereby 
leave  and  bequeath  the  whole  personai 
estate  of  every  description  which  shall 
belong  to  me  at  the  time  of  my  death,  after 
deduct  ing  therefrom  niysickbed  and  fuderal 
expenses,  and  all  my  just  and  lawful  debts 
and  the  expenses  of  realising  my  said 
estate,  to  the  following  persons,  in  equal 
shares,  videlicet,  Margaret  Reid  or  Amey, 
my  mother,  John  Amey,  residing  in  Edin- 
burgh, my  brother,  Mary  Amey  or  Laiug, 
wife  of  William  Laing,  residing  m  Glasgow, 
my  sister,  and  Isabella  Amey  or  Murdoch, 
my  sister  in  Australia;  declaring  always, 
that  in  the  event  of  my  said  brother  or 
either  of  my  said  sisters  predeceasing  me, 
the  share  oi  the  predeceaser  shall  be  paid 
to  his  or  her  lawful  issue  then  in  life  in 
equal  shares,  and  failing  such  issue,  then 
and  in  that  case  the  same  shall  accresce  and 
belong  to  the  survivors  or  survivor  of  my 
said  brother  and  sisters,  or  their  respective 
issue,  equally,  per  stirpes;  and  I  reserve 
my  own  liferent  of  the  premises,  with  power 
to  alter,  innovate,  or  revoke  these  presents 
at  any  time  as  I  shall  think  proper ;  and  I 
dispense  with  delivery  hereof ;  and  I  revoke 
allprevious  settlements  made  by  me  .  .  ." 

By  a  codicil,  dated  16th  January  1904, 
a  legacy  of  £25  was  left  to  the  said  Mrs 
Mary  Amey  Laing  or  Looz,  and  by  another 
codicil,  dated  1st  March  1901,  another 
legacy  of  £50  to  the  same  lady.  The  testa- 
ment and  codicils  were  registered  on  18th 
March  1904. 

Mrs  Walker  died  on  12th  March  1904, 
survived  by  her  mother  Mrs  Margaret 
Amey,  her  brother  John  Amey,  and  her 
two  sisters  Mary  Laing  and  Isabella 
Murdoch.  She  was  also  survived  by  her 
husband  David  Walker,  who  claimed,  jure 
relicti,  half  of  the  fund  held  by  the  trustees 
under  the  trust-disposition,  maintaining 
that  the  trust-disposition  was  revocable  and 
testamentary,  and  therefore  ineffectual  to 
defeat  his  right. 

The  beneficiaries  under  the  trust-disposi- 
tion claimed  among  them  the  whole  fund, 
maintaining  that  the  trust-disposition  was 
valid,  operative,  and  irrevocable,  and  that 
accordingly  the  truster  at  the  date  of  her 
death  was  not  vested  in  the  moneys 
conveyed  by  the  trust-disposition,  and  that 
therefore  they  were  not  subject  to  the  hus- 
band's Jii«  relicti. 

In  these  circumstances  the  trustees  acting 
under  the  trust -disposition  brought  an 
action  of  multiplepomding,  in  which  the 
fund  in  medio  was  the  fund  in  their  hands. 
They  concurred  in  the  contention  of  the 
beneficiaries. 

The  Lord  Ordinary  (Duxdas),  on  17th 
June  1905,  pronounced  an  interlocutor  find- 
ing that  the  trust-disposition  was  a  valid 
and  operative  document. 

Opinion.  —  "  In  this  multiplepoinding 
the  fund  in  medio  consists  of  certain 
moneys  conveyed  to  trustees  (who  are 
nominal  raisei-s)  bj  the  late  Mrs  Walker 
by  a  tmst-disposition,  dated  18th  Dec 
ember  1903,  so  far  as  remaining  in 
their  hands.  The  principal  question 
which  I  have  to  decide  is  whether  or  not 
this  deed  was  of  a  revocable  character. 


The  husband  of  the  truster  maintains  the 
affirmative  of  this  proposition,  and  claims 
one-half  of  the  fund  jure  relicti.  The 
negative  is  maintained  b^  the  trustees,  who 
claim  to  hold  and  administer  the  whole 
fund  in  terms  of  the  trust-disposition,  and 
by  those  persons  who  would  take  benefit  if 
the  deed  is  an  irrevocable  one. 

"I  may  summarise  the  contents  of  the 
trust-disposition.  The  truster  at,  and  for 
some  years  prior  to,  its  execution  Was  living 
apart  from  her  husband,  and  carrying  on 
business  on  her  own  account  as  a  tobac- 
conist in  Hawick 

[His  Lordship  then  narrated  the  nar- 
rative and  the  provisions  of  the  trust- 
disposition,  the  execution  of  the  testament 
and  its  provisions,  the  death  of  Mrs 
Walker  survived  by  her  mother,  brother, 
sisters,  and  husband,  and  the  claim  by 
the  httsband,  v.  sup.] 

"The  reported  cases  upon  this  branch  of 
the  law  are  very  numerous.  Every  case 
must  of  course  depend  upon  the  pi-ecise 
terms  of  the  deed  under  consideration,  but 
one  may  derive  valuable  aid  from  the  deci- 
sions and  dicta  in  the  books  as  to  the 
general  rules  of  law  applicable  to  such 
cases,  and  as  to  the  features  in  such  deeds 
which  have  been  held  to  make  for  or 
against  revocability.  Perhaps  the  most 
instructive  aids  to  the  just  consideration  of 
the  trust-disposition  here  in  question  are 
the  recent  cases  of  Shedden,  23  B.  228,  where 
a  deed  was  held  not  to  be  revocable,  and 
Byres'  Trustees,  23  R.  332,  where  the  con- 
trai'y  result  was  arrived  at.  The  question 
must  always  be  one  of  intention,  whether,  on 
the  one  hand,  the  granter  intended  the  trust 
to  be  one  merely  for  the  administration  of 
his  affairs,  he  retaining  the  radical  and  bene- 
ficial interest  in  the  estate  conveyed,  and 
being  entitled  to  revoke  the  deed  at  pleasure, 
or  whether,  on  the  other  hand,  he  must  be 
held  to  have  truly  divested  himself  of  the 
estate  so  as  to  enaole  the  trustees  to  hold  it 
against  him. 

"  In  my  opinion  Mrs  Walker's  trust- 
disposition  falls  under  the  second  of  these 
alternative  categories.  It  appears  to  me 
that  it  contains  most,  if  not  all,  of  the 
characteristics  which  are  held  to  indicate 
that  a  deed  is  not  of  a  testamentary  nature 
but  is  irrevocable.  In  particular,  I  may 
note  (1)  that  this  deed  coataius  a,  deprcesenti 
conveyance  6o  trustees,  not  of  the  truster's 
whole  estate  but  of  a  specified  sum  of 
money;  (2)  that  it  is  expressly  declai-ed 
that  It  shall  not  he  revocable  upon  any 
gi-ound  whatever;  (3)  that  in  point  of  fact 
the  money  was  immediately  banded  over 
by  the  granter  to  the  trustees,  and  the  deed 
delivered  to  them  and  recoi-ded.  As  Indi- 
cating the  strong  significance  of  delivery 
following  upon  a  declaration  of  UTevoca- 
bility  in  the  deed  itself,  I  may  refer  especi- 
ally to  the  opinion  of  Lord  Kinnear  in- 
Byres'  case  {sup.  cit.) ;  (4)  that  the  express 
power  to  the  trustees  to  apply  the  capital, 
in  whole  or  in  part,  for  the  granter's  behoof, 
in  their  own  absolute  discretion,  seems 
adverse  to  the  view  that  she  could  at  any 
time  have  called  upon  them  to  denude  of 
the  whole  gift ;   (5)  that  the  fact  that  abeo- 
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late  vesting  in  certain  of  the  persona  to 
whom  the  trustees  are  directed  co  pay  the 
residue  of  the  trust  fund  after  the  truster's 
death,  did  not  emerge  until  that  date,  is 
not  hostile  to  the  view  that  the  deed  could 
not  be  revoked — Lyon's  Trustees,  3  Yr.  653 ; 
and  (0)  that  the  argument  for  revocabilitv 
does  not,  perhaps,  arise  under  quite  sued 
favourable  circumstances,  wheuputforward 
b^  a  third  party  after  the  granter  has  died 
without  having  made  any  attempt  at  revo- 
cation, as  when  it  is  urged  by  the  granter 
himself  during  his  lifetime.  For  these 
reasons,  I  am  of  opinion  that  the  contention 
put  forward  by  Mr  Walker  is  unsound  and 
cannot  be  given  effect  to."  .  .  .  [Hia  Lord- 
ship then  dealt  ttith  another  braTieh  of  the 
ease.]  .  .  . 

Walker  reclaimed,  and  argued  —  The 
trust-disposition  was  merely  an  adminis- 
trative and  testamentary  deed,  the 
truster  retaining  the  radical  interest  in 
the  estate  and  being  entitled  to  revoke 
at  pleasure.  That  such  was  the  truster's 
intention  was  apparent  not  only  from 
the  preamble  but  from  the  general  tenor 
of  tne  deed,  especially  when  read  along 
with  the  testament.  The  declaration 
of  irrevocability  was  in  itself  of  little 
moment — Smitton  v.  Tod,  December  12, 
1839,  2  D.  225;  ifurisonv.  Dick,  February 
10,  1864,  16  D.  520;  Ramsay  v.  Ramsay's 
Trustees,  November  24, 1871, 10  Macph.  120, 
9  S.La.B.  106;  Meneies  v.  Murray,  March  5, 
1875.  2  R.  507,  12  S.L.R.  373;  yfackeneie  v. 
Mackenzie's  Trustees,  July  10,  1878,  5  R. 
1027,  15  S.L1.R.  000 ;  Mackie  v.  Gloag's 
Trustees,  March  9,  1883,  10  R.  746,  20 
S.L.R.  4J88  ;  Byres'  Trustees  v.  GemmeU, 
December  20,  1SB6,  23  R.  332,  33  S.L.R.  236; 
Watt  V.  Watson,  January  16,  1807,  24  B. 
330,  34  S.L.R.  267;  Lyon  v.  Lyon's  Trustees, 
March  12,  1001,  3  F.  663,  %  S.L.R.  668. 
Shedden  v.  Shedden's  Trustees,  November 
20,  1886,  23  R.  228,  33  S.L.R.  154,  was  dis- 
tinguishable. Such  a  deed  should  not  be 
allowed  to  defeat  a  husband's  rights.  It 
would  not  have  defeated  legitim— Eraser,  H. 
&  W.,  ii.  1001 ;  Nicolson's  Assignee  v.  Mac- 
ouster's  Trustees,  March  2,  1841,  3  D.  675, 
16  F.C.  (octavo)  728. 

Argued  for  the  respondents— The  deed 
was  irrevocable  for  the  reasons  set  forth  by 
the  Lord  Ordinary  in  the  last  paragraph  of 
his  opinion.  SAeoden  (quoted  above);  Mur- 
ray  v.  Macfarlane's  Trustees,  July  17,  1805, 
22 R. 927,  ^8.L.R.715;  SmUh  v.  Davidson, 
December  21,  1900,  8  S.L.T.  354,  were  autho- 
ritative decisions.  In  Byres'  Trustees 
(quoted  above),  the  most  important  adverse 
authority,  the  language  ot  the  deed  was 
obviously  testamentary. 

Lord  Jitstice-Clbbk — In  this  case  I  see 
no  reason  for  interfering  with  the  judgment 
of  the  Lord  Ordinary. 

Lord  Ktllacht— I  am  entirely  satisfied 
with  the  judgment  of  the  Lord  Ordinary. 

Lord  Stobmonth  Darling— I  agree. 

Lord  Low — I  am  of  the  same  opinion.  I 
think  the  main  question  in  the  case  is 
whether  the  directions  to  the  trustees  to 


divide  the  fund  among  the  persons  named 
on  the  death  of  the  truster  were  only  testa- 
mentary, or  conferred  a  present  right  on 
these  persons  subject  to  certain  contin- 
gencies. The  latter  is,  in  my  opinion,  the 
correct  view.  In  the  first  place  the  truster 
expressly  declares  the  deed  to  be  irrevoc- 
able, and  although  such  a  declaration  is  by 
no  means  conclusive,  it  is  always  an  element 
which  may  be  considered,  and  as  a  testa- 
mentary writing  is  in  its  nature  revocable, 
the  declaration  of  irrevocability  shows  that 
the  truster  did  not  regard  the  trust  deed  in 
question  as  being  of  that  character.  In  the 
next  place  the  deed  deals  with  a  specific 
sum,  and  further,  on  the  same  day  the 
truster  executed  a  mortis  causa  settlement 
dealing  with  the  remainder  of  her  property. 
Again,  the  trust  deed  in  question  was 
delivered  to  the  trustees,  and  the  fund 
handed  over  to  them,  and  I  think  that 
from  that  moment  they  held  the  fund  for 
the  benefit  of  the  persons  named  in  the 
deed,  and  that  the  truster  could  not  have 
defeated  the  interest  of  these  persons  by 
revoking  the  deed. 

The  Court  adhered. 

Counsel  for  the  Reclaimer  (Walker) — 
Hunter,  K.C.  —  Hart.  Agents  —  Fyfe, 
Ireland,  &  Dangerfield,  W.S. 

Counsel  for  the  Respondents  (Walker's 
Trustees  and  Others) — MacmiUan.  Agents 
— Sibbald  &  Mackenzie,  W.S. 

Counsel  for  the  Respondent  (John  Amey) 
—Trotter.  Agents  —  Forman  &  Bennet 
Clarke,  W.S. 


Friday,  January  12. 

SECOND    DIVISION. 

[Exchequer  Cause. 
WALKER  V.  REITH  (INLAND 
REVENUE.) 

Revenue  —  Partnership  —  Income  Tax  — 
Ahaiemient— Employee— Partner  or  Em.- 
ployee— Profits  Credited  to  an  Em,plovee 
tn  the  Books  of  a  Company  but  not  his 
Indefeasibly— Finance  Act  1898  (61  and 
62  Vxct.  cap.  10),  see.  8. 

A  testator  by  his  trust-disposition 
and  settlement  conveyed  hia  whole 
estate  to  trustees.  He  left  also,  regard- 
ing his  business,  a  deed  of  arrangement 
which  formed  part  of  his  settlement  as 
if  embodied  therein.  Article  (1)  thereof 
named  fifteen  employees  and  allocated 
to  each  a  certain  number  of  shares, 
as  prospective  interests  in  the  business, 
with  a  declaration  that  these  "  shall  not 
become  vested  interests  until  the  whole 
of  my  capital  and  interest  has  been 
paid  out  as  after  mentioned,  and  it  shall 
not  be  competent  ,  .  .  for  any  employee 
to  sell,  convey,  or  dispose  of  his  interest 
in  the  profits  or  in  the  business  itself." 
Article  (2)  provided  that  after  certain 
deductions  the  profits  of  the  business 
were   to  be  divided   among    the   sur- 
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viving  employees  in  proportion  to  the 
number  of  their  shares,  ten  per  cent, 
of  such  profits  being  paid  to  them  in 
cash  and  the  remainder  being  credited 
to  their  respective  accounts  in  said 
business,  and  forming  a  fund  available 
for  paying  out  the  testator's  capital, 
until  his  whole  capital  and  interest  was 
paid  out.  Article  (3)  provided  that 
payment  should  not  be  made  to  the 
representatives  of  any  employee  dying 
or  becoming  bankrupt,  of  the  amount 
standing  to  his  credit  in  the  books, 
before  all  the  testator's  capital  and 
interest  in  the  business  had  oeen  paid 
out.  Article  (4)  provided  that  the 
employees  should  carry  on  the  business 
as  carried  on  by  the  testator.  The 
trustees  were  not  to  be  required  to 
take  any  active  part  in  the  business, 
nor  to  he  liable  for  omissions  or  negli- 
gence, but  were  to  have  the  sole  right  of 
granting  authority  to  sign  the  firm 
name,  of  appointing  managers  and 
superintendents,  of  settling  questions 
as  to  salaries  and  wages,  and  of  re- 
moving employees  from  the  business. 
Article  (5)  empowered  the  trustees  to 
require  payment  of  such  of  the  testa- 
tors capitsd  as  they  thought  from  time 
to  time  not  necessary  for  the  business, 
and  directed  them  after  the  whole  of 
the  testator's  capital  and  interest  had 
been  paid  out,  and  after  the  amounts 
due  to  representatives  of  deceased  and 
bankrupt  employees  had  been  paid,  to 
convey  to  the  surviving  employees  the 
whole  business  at  the  price  of  £20,00U. 
Article  (6)  entitled  the  trustees  to 
inspect  the  books  from  time  to  time, 
ana  empowered  them,  if  losses  were 
made,  to  wind  up  the  business,  paying 
out  first  the  testator's  capital,  and  divid- 
ing any  remaining  proceeds  amongst 
the  employees. 

A,  an  employee,  whose  total  income 
for  the  year  ending  5th  April  1905 
amounted  (1)  if  his  income  was  taken  as 
his  salary  plus  his  sh.ire  of  the  ten  per 
cent,  of  profits  paid  in  cash,  to  £501,  but 
(2)  if  his  income  was  taken  as  his  salary 
plus  his  share  of  the  full  amount  of  the 
profits,  whether  paid  or  credited,  to 
£2000,  claimed  abatement  of  income-tax 
equal  to  the  income-tax  upon  £120,  on 
the  ground  that  bis  total  income  for 
the  year  of  assessment  though  exceed- 
ing £160  did  not  exceed  £600  (61  and  62 
Vict.  cap.  10,  sec.  8). 

Held  (1)  that  the  business  was  the 
property  of  the  trustees  until  the  condi- 
tions were  fulfilled  for  their  conveying 
it  to  the  employees,  and  that  till  then 
the  employees  were  only  employees 
with  a  right  to  share  in  ten  per  cent,  of 
the  profits,  and  not  partners ;  (2)  that 
the  share  of  the  ninety  per  cent,  of 
profits  credited  to  A  in  the  books  of  the 
company  was  not  part  of  his  income  for 
the  year  of  assessment;  and  (3)  that  A 
was  consequently  entitled  to  the  abate- 
ment claimed. 

Mersey  Docks  v.  Lueaa,  1883,  L.R.  8 
App.  Ca.  801 ;  Hudson  v.  Gribble,  Bell  v. 


Oribble,  [19031  1  K.B.  517;  and  Smyths 
V.  Stretton,  1004,  20  Times  L.R  443,  dis- 
tinguished. 
This  was  an  appeal  by  case  stated  under 
The  Taxes  Management  Act  1880,  for  the 
opinion  of  the  Court  of  Exchequer.  The 
appellant  was  James  Walker,  of  Messrs 
K.  ft  J.  Dick,  Glasgow ;  the  respondent  was 
James  Beith,  Surveyor  of  Taxes,  Glasgow. 

The  Finance  Act  1808  (61  and  62  Vict, 
cap,  10),  sec.  8,  provides  : — "Any  indi- 
vidual who  having  been  assessed  or  charged 
to  income-tax  or  having  paid  income-tax 
either  by  deduction  or  otherwise  claims 
and  proves  in  manner  prescribed  by  the 
Income-Tax  Acts  that  nis  total  income 
from  all  sources,  although  exceeding  £160, 
does  not  exceed  £700,  shall  be  entitled  to 
relief  from  income-tax  equal .  .  .  (c)  if  his 
total  income  exceeds  £500  and  does  not 
exceed  £600,  to  the  amount  of  the  income- 
tax  upon  £120  .  .  .  and  such  relief  shall  be 
griven  either  by  reduction  of  the  assessment 
or  by  repayment  of  the  excess  which  has 
been  paid,  or  by  both  of  those  means,  as 
the  case  may  require." 

At  meetings  of  the  Commissioners  for 
the  General  Purposes  of  the  Income-Tax 
Acts  held  at  Glasgow  on  the  16th  day  of 
December  1004  and  the  28rd  day  of  March 
1005— James  Walker,  of  Messrs  R.  &  J. 
Dick,  3  M'Fhail  Street,  Glasgow,  appealed 
against  an  assessment  of  £316  (duty 
£15,  lOsJ  made  under  Schedule  D  of  the 
Income-Tax  Acts  for  the  year  ending  5th 
April  1905,  in  respect  that  he  had  not  oeen 
allowed  an  abatement  of  £120.  The  assess- 
ment was  made  under  5  and  6  Vict.  c.  35, 
sec.  100 ;  16  and  17  Vict.  c.  34,  sec.  2 ;  and 
4  Edw.  VII,  c.  7,  sec.  7.  The  abatement 
was  claimed  under  61  and  62  Vict.  c.  10 
sec.  8  (cit.  sup.)  on  the  ground  that  the 
appellant's  toUil  income  from  all  sources 
did  not  exceed  £600. 

The  following  facts  are  taken  from  the 
case  stated  : — James  Dick,  manufacturer, 
Glasgow,  died  on  the  Tth  March  1002 
leaving  a  general  trust-disposition  and 
settlement  appointing  testamentary  trus- 
tees and  regulating  the  succession  to  his 
whole  means  and  estate  after  his  death, 
and  also  a  deed  of  arrangement  regarding 
the  business  of  boot  and  shoe  and  belt 
manufacturer  carried  on  by  him.  The 
deed  of  arrangement  {vide  its  last  article 
infra)  was  incorporated  in  the  trust-dis- 
position and  settlement.  The  said  deed  of 
arrangement,  which  was  dated  4th  and 
recorded  in  the  Books  of  Council  and 
Session  11th  March  1002,  formed  part  of  the 
case,  and  was  as  follows  : — 

"I,  James  Dick,  manufacturer  in  Glasgow, 
considering  it  is  desirable  I  should  make 
arrangements  to  take  effect  after  my 
decease  regarding  my  business  of  boot  and 
shoe  and  belt  manufacturer,  presently 
can-ied  on  by  me  at  Greenhead,  Glasgow, 
and  elsewhere,  under  the  designation  of  R. 
ft  J.  Dick,  and  considering  that  the  best 
method  which  has  suggested  itself  to  me  of 
continuing  the  business  is  by  giving  the 
heads  of  the  various  departments  and 
others  in  my  employment  a  prospective 
interest  in  the  profits  and  power  to  acquire 
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ihe  business  after  my  decease,  I  have 
determined  and  do  now  make  the  following 
arrangements,  videlicet : — 

"{FTmt)^The  parties  hereinafter  named, 
presently  in  my  employment  (and  hereafter 
termed  the  employees),  shall  from  and 
after  my  death  have  each,  on  the  terms  and 
conditions  herein  set  forth,  a  prospective 
interest  in  the  profits  of  the  business  and 
in  the  business  itself  if  acquired  by  them  in 
proportion  to  the  number  of  shares  herein- 
after set  forth  against  their  names  re- 
spectively, mdelicel:— 
John  Edward  Audsley,  Oreen- 

head  Factory,     .        .        .    Ten  shares. 
Andrew  Barclay,  Oreenhead 

Factory Ten  shares. 

Adam  Uay,  Greenhead  Fac- 
tory,      Ten  shares. 

Andrew  McAllister,  London  .  Ten  shares. 
Peter  Dennistoun,  Qreenhead 

Factory,       ....    Ten  shares. 
Peter  Brock,  Oreenhead  Fac- 
tory,      Ten  shares. 

Thomas  Traill,  ....  Ten  shares. 
David  Kennedy,  Belfast,  .  Ten  shares. 
Robert  Bums,  .        .        .  Four  shares. 

Walter  Beid Four  shares. 

James  Walker,  Birmingham,  Four  shares. 
John  Linn,  London  belt  shop.  Two  shares. 
Bobert      Lockhart,      Argyle 

Street  shop,         ,        .        .  Two  shares. 
Allan  Mair,  shop,  12  Gallow- 

gate, Two  shares. 

David  Oalbraith,  shop,  18  Oal- 

lowgate,  .  .  .  .  T^vo  shares. 
Total  number  of  shares,  One  hundred. 
But  it  is  understood  that  I  shall  be 
entitled  to  add  to  or  talce  from  the  number 
of  employees,  and  to  allot  to  any  new 
employees  such  number  of  shares  as  I  may 
consider  proper,  or  vary  the  said  allotment 
in  such  manner  as  I  may  consider  proper ; 
and  it  is  hereby  specially  provided  and 
declared  that  the  provisions  under  these 
presents  in  favour  of  the  employees  shall  not 
become  vested  interests  until  the  whole  of 
my  capital  and  interest  has  been  paid  out 
as  after  mentioned,  and  it  shall  not  be  com- 
petent on  any  ground  or  pretext  whatever 
lor  any  employee  to  sell,  convey,  or  dispose 
of  his  interest  in  the  profits  or  in  the  busi- 
ness itself  under  these  presents  to  any 
person,  and  any  act  done  in  contravention 
of  this  stipulation  shall  be,  and  is  hereby 
declared  to  be,  ipso  facto  void  and  null.  In 
the  event  of  any  of  said  i)er8ons  ceasing  to 
be  an  employee  or  leaving  the  business, 
the  share  of  the  profits  of  the  business 
allotted  to  him  and  his  interest  therein 
shall,  unless  I  otherwise  direct,  from  and 
after  the  date  of  his  so  ceasing  or  leaving, 
accresce  to  and  be  divided  amongst  the 
other  remaining  employees  in  proportion 
to  their  said  shares. 

"  (Second) — At  the  date  of  my  death  the 
books  of  the  said  business  shall  be  brought 
to  a  balance,  and  my  capital  in  the  business 
ascertained,  and  interest  at  the  rate  of  three 
per  centum  per  annum  shall  be  paid 
thereafter  to  my  trustees  in  cash  on  the 
thirty-first  day  of  December  in  each  year 
after  my  decease,  on  the  total  amount  at 
my  creait  in  the  books  of  the  business,  or 


so  much  thereof  as  may  remain  unpaid, 
and  at  the  annual  balances,  which  shall 
take  place  as   at  the    thirty-first   day  of 
December  in  each  year  after  my   death, 
the  whole  profits  of   the    business,    after 
deducting  (first)  the  said  interest  on  my 
capital  account,  (second)  the  sum  of  eight 
hundred  and  fifty  pounds  sterling  yearlv 
as  the  rent  of  the  factory,  and  (third)  such 
provision  for  bad  debts,  depreciation   on 
plant,  stock,  etcetera,  as  may  be  considered 
necessary  by  my  trustees,  snail  be  divided 
amongst  the  surviving  employees  in  pro- 
portion to  the  number  of  shares  allotted  to 
them,  or  to  which  they  may  acquire  right 
under  these  presents,  and  ten  per  centum 
of  such  profits  shall  be  paid  over  to  them 
in  cash,  and  the  remaining  profits  shall  not 
be  drawn  by  the  employees,  but  credited  to 
their  respective  accounts,  to  be  opened  in 
the  names  of  the  several  employees  in  the 
books  of  R.  &  J.  Dick,  until  the  whole  of 
my  capital  and  interest  in  the  said  business 
is  paid  out,  and  the  said  remaining  profits, 
allotted    to    the    employees    as    aforesaid, 
shall  be  accumulated,  without  adding  in- 
terest, and  form  a  fund  available  for  the 
paying  out  of  my  capital  in  the  said  busi- 
ness.   In  the  event  of  a  loss  arising  upon 
the  working  of  the  business  in  any  one 
year,  such  loss  shall  be  carried   forward 
until  the  same  shall  be  wiped  out  from  the 
profits  of  succeeding  years.     It  is  hereby 
lurther  provided   and   declared   that   the 
whole  of  the  stocks  of  balata  lying  in  the 
factory  at  Oreenhead,  or  storea  outside  or 
abroad,  shall  be  retained  by  my  trustees, 
and  shall  remain  under  their  sole  control 
and  custody.    And  further,  they  shall  have 
power  from  time  to  time,  as  may  be  re- 
quired  by  the  business,  to  sell  to  the  em- 
ployees such  portions  of  said  stocks  as  they 
may  deem  proper,  and  that  at  the  invoice 
prices  at  which  said  stocks  were  purchased. 
"(Third)— In  the  event  of  the  death  or 
bankruptcy  of  any  employee  prior  to  or 
after  my  death,  I  hereby  provide  and  de- 
clare that  his  said  interest  in  the  profits 
of    the    business     and     in    the    business 
itself     shall     cease     as     from     the    com- 
mencement of  the  year  in  which  he  may 
die    or    become    bankrupt,    provided    he 
die  or  become  bankrupt  after  my  decease, 
and  his  representatives  shall  only  be  en- 
titled to  be  paid  the  amount  standing  to  his 
credit  in  the  account  in  his  name  in  the 
said  books  at  the  balance  previous  to  his 
death,  but  such  payment  shall  not  be  made 
before  all  my  capital   and  interest  in  the 
business  is  paid  out  as  hereinbefore  pro- 
vided, and  the  remaining  employees,  unless 
I  shajl  otherwise  direct,  shall   oe  entitled 
amongst  them  to  the  interest  and  prospec- 
tive  share   of   profits  which  would  have 
fallen  to  the  deceasing  or  bankrupt  em- 
ployee pro  rata,  according  to  the  respective 
number  of  shares  they  each  hold. 

"(Fourth)  —  Upon  my  death  the  em- 
ployees who  may  then  survive  and  Ix^ 
capable  of  acting  shall  carry  on  the  said 
business  as  it  is  carried  on  Dy  me  at  the 
time  of  my  death,  and  my  trastees  are 
hereby  empowered  to  appoint  capable 
managers  for  conducting  the  business,  and 
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I  recommend  my  trustees  to  appoint  the 
said  John  Edward  Audsley  to  have  charge 
of  the  counting  house  and  financial  part  of 
the  business,  and  to  appoint  David  Ken- 
nedy, Belfast,  as  superintendent  of  the 
industrial  departments  of  the  business,  and 
my  trustees  shall  have  power  to  depute 
and  grant  authority  to  the  said  John 
Edward  Audsley,  or  to  any  other  person  or 
persons,  to  sign  the  firm  name  of  R.  &  J. 
Dick,  it  being  declared  that  my  trustees 
shall  have  the  sole  power  of  granting  such 
authority.  And  I  provide  and  declare  that 
my  trustees  shall  not  be  required  to  take 
any  active  part  in  the  carrymg  on  of  the 
said  business,  and  in  respect  of  the  busi- 
ness being  so  carried  on  my  trustees  shall 
not  be  liable  for   omissions  or  for  negli- 

gence,  but  each  for  his  own  actual  personal 
raud.  In  the  event  of  any  question  arising 
amongst  the  said  employees  regarding  the 
appointment  and  remuneration  of  mana- 
gers and  foremen  connected  with  the 
business  or  scale  of  wages  to  the  work 
people,  all  such  questions  shall  be  sub- 
mitted to  and  determined  by  my  trustees. 
And  in  the  event  of  any  of  the  said  em- 
ployees so  misconducting  himself  as  to 
render  it,  in  the  opinion  of  my  trustees, 
desirable  that  he  should  be  removed  from 
the  business,  my  trustees  shall  have  the 
power  to  do  so,  and  his  interest  therein 
and  in  the  prospective  profits  shall  cease 
and  be  dealt  witn  in  the  same  way  as  in 
the  case  of  a  deceasing  or  bankrupt  em- 
ployee. 

"  (Fifth)— Farther,  my  trustees  shall  be 
entitled  to  take  payment  in  so  far  as  the 
same  has  not  been  previously  paid  (at  such 
times  and  in  such  amounts  as  looking  to 
the  requirements  of  the  business  they  may 
deem  proper)  of  the  amount  of  profits 
standing  at  the  credit  of  the  said  em- 
ployees or  any  of  them,  and  sums  so  taken 
shall  be  debited  to  my  capital  account  and 
treated  as  payments  pro  tarUo  of  the  sums 
standing  at  my  credit  in  the  books  of  the 
firm.  And  further,  my  trustees  shall  have 
right  to  require  payment  out  of  the  busi- 
ness from  time  to  time  of  such  proportion 
of  my  capital  as  may  not  in  their  judgment 
be  required  for  the  sufficient  carrying  on 
of  the  business,  and  when  the  whole  of  my 
said  capital  and  interest  shall  have  been 
fully  paid  to  my  trustees,  they  shall  then 
pay  out  of  the  accumulated  profits  the 
amount  appearing  in  the  books  as  due  to 
the  representatives  of  deceased  or  bank- 
rupt employees,  and  to  such  employees  as 
may  have  retired  from  the  business,  if 
there  be  any  such,  pro  rata,  or  arrange  for 
such  payment  being  made  by  the  surviving 
employees  in  such  manner  as  to  them  shau 
seem  fit ;  and  my  trustees  shall  thereupon 
convey  to  the  employees  who  may  be  sur- 
viving at  that  date  the  whole  business, 
including  the  stock-in-trade  and  other 
assets,  and  all  the  shop  businesses,  both 
at  home  and  abroad,  and  goodwill  thereof, 
and  also  the  factory  at  Greenhead  with 
the  whole  machinery,  plant,  and  tools  there- 
in, the  price  of  which  is  hereby  fixed  at 
twenty  thousand  pounds  sterling,  which 
shall  be  paid  in  addition  to  the  sum  stand- 


ing to  my  credit  as  aforesaid  (subject 
always  to 'the  payment  by  the  employees 
of  the  debts  and  obligations  of  every  kind 
due  and  exigible  from  the  business),  accord- 
ing to  their  respective  interests  therein  as 
shown  by  the  number  of  shares  allotted  to 
them,  or  to  which  they  may  have  right 
under  these  presents,  and  as  appearing 
from  the  books  of  the  business. 

"(Sixth)— Further,  the  employees  or  the 
survivors  of  them  (but  excluding  bankrupt, 
retired,  or  dismissed  employees  or  their 
representatives),  after  my  death  shall,  not- 
withstanding what  is  before  written,  at  any 
time  be  entitled  to  purchase  from  my 
trustees,  and  they  are  hereby  empowered 
and  instructed  to  sell  to  the  employees,  the 
said  business,  including  the  foresaid  stocks 
of  gutta  percha  or  balata  for  the  capital 
sum  standing  to  my  credit  in  the  books  of 
B.  &  J.  Dick  at  the  time  of  such  purchase, 
and  also  the  factory  and  machinery  at 
Greenhead  at  the  price  hereinbefore  stated, 
subject  always  to  the  payment  by  the  em- 
ployees of  the  debts  and  obligations  owing 
by  the  business,  and  I  hereby  authorise  and 
empower  my  trustees  if  they  see  fit  to  lend 
part  of  the  said  capital  on  the  security  of 
the  said  business  and  assets  thereof,  or  any 
part  thereof.  It  is  understood  that  my 
trustees,  although  they  are  not  to  take  any 
active  part  in  the  management  of  the  busi- 
ness, shall  be  entitled  m>m  time  to  time, 
by  themselves  or  by  any  other  person  or 
persons  whom  they  may  appoint  for  that 
purpose,  to  inspect  the  books  of  the  busi- 
ness in  order  to  ascertain  the  position  of 
the  same,  and  the  yearly  balance  sheet  of 
the  business  shall  be  exhibited  to  and 
approved  and  sanctioned  by  them  after 
being  duly  audited,  and  in  the  event  of  the 
balance  sheet  in  any  one  year  showing  a 
loss,  my  trustees  shall  then  be  entitled  to 
investigate  into  the  causes  which  have  led 
to  the  failure  of  profits,  and  along  with  the 
employees  in  the  management  to  take 
sucn  measures  as  may  be  deemed  most 
expedient  to  prevent  the  recm-rence  of  loss 
for  the  future,  but  in  the  event  of  its  being 
found  after  a  fair  trial  that  losses  continue 
to  be  made,  and  that  the  business  cannot 
be  carried  on  at  a  profit,  or  that  the  profits 
are  so  inadequate,  as  in  the  judgment  of  my 
trustees  to  render  it  necessary  that  the 
business  should  be  wound  up,  they  are 
hereby  empowered  so  to  do  and  to  realise 
the  assets,  and  after  paying  thereout  the 
debts  and  obligations  owing  by  the  busi- 
ness, they  shall  apply  the  available  pro- 
ceeds, in  the  first  place,  in  payment  of  the 
sum  standing  to  the  credit  of  my  capital 
account  (with  interest  as  aforesaid)  in  the 
lK>oks  of  the  business,  and  the  remaining 
proceeds  shall  thereafter  be  divided  amongst 
and  paid  to  the  employees,  including[  the 
deceased,  bankrupt,  retired,  or  dismissed 
employees  or  their  representatives,  if  there 
be  any  such,  in  proportion  to  the  amounts 
standing  to  their  credit  in  their  respective 
accounts  in  the  books  of  the  business  pro 
rata. 

.  "  (Lastly)— It  is  hereby  understood  and 
declared  that  the  arrangement  herein  set 
forth  regarding  the  disposal  of  my  busi- 
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ness  shall  form  part  of  the  settlement  of 
my  affairs,  as  if  the  said  arrangement  had 
been  embodied  in  my  trust-disposition  and 
settlement.  And  I  reserve  power  to  alter, 
innovate,  or  revoke  these  presents,  in  whole 
or  in  ptirt.  And  I  reserve  my  own  liferent ; 
and  I  dispense  with  delivery  hereof  ;  and  I 
consent  to  registration  hereof  for  preser- 
vation." 

The  remaining  facts  as  stated  in  the  case 
were  as  follows  :— "  At  the  date  of  Mr  Dick's 
death,  on  7th  March  1902,  his  capital  in  the 
business  amounted  to  £331,560.  At  the  same 
date  the  firm  of  R.  &  J.  Dick  had  an  over- 
draft of  £143,177  from  theii-  bank.  It  was 
arranged  between  the  trustees  and  the 
employees  that  the  overdraft  should  be 
liquidated  by  the  employees  before  they 
began  to  pay  out  Mr  Dick's  capital.  By 
Uie  Slat  December  1903  the  overdraft  had 
been  liquidated  to  the  extent  of  £88,200, 
and  the  indebtedness  of  the  business  as  at 
7th  March  1902  (date  of  Mr  Dick's  death), 
and  at  31st  December  1903,  was  as  follows  : — 

As  at  7th  March  1902— 
To  the  bank,    .       .    £143,177 
„    „    trustees,  361,660 

£494,727 


As  at  Slst  December  1903— 

To  the  bank,    .        .      £49,968 

„    „    trustees,  361,560 


401,518 


Reduction  of  indebtedness 
during  the  period  from  7th 
March  1902  to  Slst  December 

1908, £93,209 

During  the  same  period  the  accumulated 
90  pep  cent,  of  the  profits  of  the  busi- 
ness credited  to  the  accounts  of  the  em- 
ployees in  the  books  of  R.  &  J.  Dick,  under 
the  provisions  of  the  second  article  of  the 
deed  of  arrangement,  was  £72,076,  17s.  Id. 
The  assessable  profits  of  the  business  for 
the  year  ending  6th  April  1906,  taken  on 
the  average  of  three  years  to  31st  December 
1908,  amount  to  £43,441,  for  which  an 
assessment  has  been  made  on  R.  &  J.  Dick, 
llie  appellant's  income  from  all  sources  for 
the  year  ending  6th  April  1906,  for  the 
purpose  of  determining  whether  he  is 
entitled  to  abatement,  amounts  (1)  to  £561 
if  his  income  from  the  business  is  taken  at 
his  share  of  the  10  per  cent,  of  profits 
payable  to  the  employees  in  cash,  or  (2)  to 
£2000  if  his  income  irom  the  business  is 
taken  at  his  share  of  the  full  amount  of 
profits,  whether  paid  to  the  employees  in 
cash  or  credited  to  their  respective  accounts 
in  accordance  with  the  provisions  of  the 
deed  of  arrangement." 

After  consideration  of  the  facts  and 
arguments  submitted  to  them,  the  Com- 
missioners confirmed  the  assessment  as 
made.  The  appellant  appealed  by  way  of 
case  stated  under  the  Taxes  Management 
Act  1880  to  the  Court  of  Session  as  the 
Court  of  Exchequer  in  Scotland. 

The  appellant  arg^ied — The  share,  of  pro- 
fits in  the  business  of  R.  &  J.  Dick  placed 
annually  to  his  credit  in  its  books  was 
not  income.  Tenrvnant  v.  Smith  {Inland 
Revenue),  March  14,  1802,  19  R.  (H.L.)  1, 
29  8.L.R.  402,  cf.  opinions  of  Ix)rd  Chan- 
cellor and  Lord  Macuaghten.      £561  wa« 


admittedly  all  the  income  of  which 
appellant  had  the  actual  enjoyment — why 
should  he  be  assessed  on  £2000?  If 
Revenue's  argument  were  sound,  a  man 
with  only  £60  a  year  to  live  on  might  be 
rated  on  £1000,  which  would  reduce  the 
argument  to  a  reduetio  ad  ahaurdwm. 
The  appellant  had  not  a  vested  but  only  a 
contingent  right  to  his  share  of  the  90  per 
cent,  of  pronto.  For  the  business  might 
lose  all  ite  money,  or  the  trustees  owing  to 
losses  might  decide  to  wind  it  up  before 
the  testator's  estate  had  been  paid  out. 
The  withholding  of  the  90  per  cent,  of  pro- 
flto  was  not  a  matter  of  contract  out 
of  bequest,  in  this  differing  from  cases 
of  salary  deferred,  in  part,  by  contract. 
This  distinguished  it  from  Eiudamt  v, 
Gribble,  Bdl  v.  OHbbU,  [1908]  1  K.B. 
517,  and  Smythe  v.  Stretton,  1904,  20  Times 
L.R.  443,  90  L.T.  Rep.  756.  In  these  cases 
though  the  whole  salary  was  not  actually 
received,  it  was  because  the  recipiento  had 
voluntarily  contracted  to  have  a  certain 
amount  set  aside,  and  the  legal  conception 
was  that  they  received  the  whole  salary. 
The  present  case  had  no  similarity  to  the 
case  of  Mersey  Docks  v.  Lucas,  June  28, 
1883,  Law  Rep.  8  App.  Cas.  801,  where  the 
income  was  actually  earned  and  received. 
The  deed  of  arrangement  did  not  change 
the  employees  into  partners ;  they  re- 
mained employees,  but  in  addition  became 
beneficiaries  as  to  a  small  percentage   of 

Erofits,  and  prospective  beneficiaries  in  the 
usiness  itself.  The  owners  of  the  business 
were  the  trustees,  who  had  the  decision  in 
the  event  of  loss  as  to  whether  the  business 
was  to  be  wound  up  or  not,  and  who  could 
dismiss  the  employees  for  misconduct  of 
which  they  were  judges.  The  final  act  of 
the  scheme  was  directed  to  be  the  con- 
veyance by  the  trustees  to  the  employees, 
which  assumed  that  up  till  that  time  the 
trustees  were  the  owners. 

The  respondent  argued  —  Tennant  v. 
Smith-  (Inland  Revenue)  merelj;  decided 
that  a  bank  agent  in  computing  his  income 
was  not  bound  to  include  the  annual  value 
of  a  bank  house  occupied  by  him  in  per- 
formance of  his  duty.  The  other  cases  cited 
by  appellant  were  in  respondent's  favour. 
In  Smythe  v.  Stretton  the  deferred  salary 
might  be  forfeited  or  lost,  and  yet  the 
whole  salary  was  held  assessable.  The 
principle  to  be  deduced  from  Smythe  v 
Stretton,  Hudson  &  Bell  v.  Gribble,  and 
Mersey  Docks  v.  Lucas,  was  that  if  under 
the  Income-Tax  Acts  it  was  found  that 
there  does  come  profit  to  a  company  or 
individual,  that  profit  once  earned  was 
liable  to  tax,  whatever  the  individual  might 
choose  to  do  with  it,  whether  he  set  it 
aside  voluntarily  or  compnlsorily  or  not. 
Tlie  appellant's  share  of  the  ninety  per 
cent,  in  question  was  his  profits.  The  deed 
of  arrangement  was  really  a  deed  by  which 
the  testator  directpd  his  trustees  to  sell  his 
business  to  the  beneficiaries  at  once,  but 
with  deferred  payment.  The  trustees  did 
not  carry  on  the  business,  and  were  not 
liable  in  a  question  with  the  general  public. 
The  relation  between  the  trustees  and  the 
beneficiaries  was  that  of  unpaid  sellers  and 


Digitized  by  Vj OOQ IC 


250 


The  Scottish  Law  Reporter.—  Vol.  XLIII. 


nKTalker  y.  Reitii, 
L    Jain.  13,  1906. 


buyers  respectively.  The  beneficiaries  were 
really  partners  and  proprietors  of  the  busi- 
ness, but  were  only  entitled  to  a  convey- 
ance from  the  trustees  on  payment  of  the 
price.  It  was  for  the  appellant  to  show 
that  the  money  standing  at  bis  credit  in 
the  books  of  the  company  was  not  his.  He 
did  not  discharge  the  onus  by  showing  that 
till  a  certain  date  (the  payment  of  the  price) 
he  could  not  touch  the  money,  nor  did  this 
fact  affect  the  payment  of  income-tax. 

At  advising — 

£x)RD  Stobmonth  DarXiIng— This  appeal 
arises  on  a  claim  by  the  appellant  foraoate- 
ment  of  income-tax,  which  the  Commis- 
sioners have  refused  to  allow.  The  claim 
was  made  under  61  and  62  Vict.  c.  10,  sec.  8, 
on  the  ground  that  the  appellant's  total 
income  rrom  all  sources  for  the  year  of 
assessment  though  exceeding  £500  did  not 
exceed  £600,  and  he  was  therefore  entitled 
to  relief  equal  to  the  income-tax  upon  £120. 
His  precise  income  he  stated  at  £5iSl,  made 
up  of  £316  of  salary  (the  immediate  subject 
of  assessment)  and  £245  which  had  already 
borne  tax.  It  was  conceded  by  the  Crown 
that  this  Slim  of  £561  was  all  the  income  of 
which  he  had  the  actual  enjoyment,  but 
they  contended  that  his  income  from  all 
sources  amounted  to  £2000  a-year  if  account 
were  taken  not  only  of  ten  per  cent,  of  the 
profits  of  the  business  of  R.  &  J.  Dick  paid 
to  him  in  cash,  but  of  the  balance  of  those 
profits  credited  to  his  account  in  the  books 
of  R.  &  J.  Dick  in  accordance  with  a  certain 
deed  of  arrangement  granted  by  the  late 
Mr  James  Dick  on  4th  March  1902.  The 
question  for  decision  is  whether  this  balance 
of  profits  was  part  of  the  appellant's  income 
for  the  year  of  assessment,  and  that  depends 
on  the  just  construction  of  the  deed  of 
arrangement. 

The  late  Mr  Dick,  who  was  the  granter  of 
it,  was  the  sole  proprietor  of  a  large  and 
lucrative  business  in  Glasgow  as  a  boot, 
shoe,  and  belt  manufacturer,  and  he  seems 
to  have  conceived  the  idea  that  the  best 
means  of  achieving  the  double  purpose  of 
getting  payment  of  his  large  capital  out  of 
the  business  after  his  death,  and  at  the 
same  time  benefiting  the  heads  of  the 
various  departments  of  his  business,  was  to 
give  them  a  prospective  interest  in  the 
profits,  and  power  ultimately  to  acquire 
the  business  itself. 

Accordingly,  by  the  first  ai-ticle  of  the 
deed  he  named  fifteen  employees  (of  whom 
the  appellant  is  one>,  ana  he  allocated  to 
each  of  them  a  number  of  shares,  varying 
in  number  from  ten  to  two,  and  making  in 
all  one  hundi-od  shares,  with  a  declaration 
that  he  might  afterwards  add  to  or  take 
from  the  number  of  employees,  or  vary  the 
allotment  in  such  manner  as  he  might 
think  proper,  and  with  the  further  declara- 
tion that  the  provisions  of  the  deed  in  their 
favour  should  not  become  vested  interests 
until  the  whole  of  his  capital  and  interest 
had  been  paid  out,  and  that  it  should  not 
be  competent  for  them  on  any  ground 
whatever  to  sell  or  dispose  of  their  interest 
in  the  profits  or  in  the  business  itself. 

As  the  deed  is  printed  at  length  and  forms 


part  of  the  case,  it  is  unnecessary  to  enlarge 
on  its  provisions ;  but  I  may  note  that  there 
are  directions  for  ascertaining  the  granter's 
capital  at  the  date  of  his  death,  and  paying 
interest  thereon  to  his  testamentary 
trustees  at  the  rate  of  3  per  cent.,  and 
that  after  making  these  and  other  deduc- 
tions the  whole  profits  of  the  business 
were  to  be  divided  among  the  surviving 
employees  in  proportion  to  the  number  of 
their  shares,  10  per  cent,  of  such  profits 
I>eing  i>aid  over  to  them  in  cash,  and  the 
remaining  profits  being  credited  to  their 
respective  accounts  in  the  books  of  R.  &  J. 
Dick,  until  the  whole  of  Mr  Dick's  capital 
and  interest  was  paid  out.  As  if  to  em- 
phasise that  the  interest  of  the  employees 
in  these  profits  was  to  be  contingent  on  Mr 
Dick's  own  capital  being  paid  out,  there 
was  a  declaration  that  the  "  said  remaining 
profits  allotted  to  the  employees  as  afore- 
said shall  be  accumulated,  without  adding 
interest,  and  form  a  fund  available  for  the 
paying  out  of  my  capital  from  the  said 
business."  With  regard  to  the  manage- 
ment of  the  business,  the  deed  provided 
that  the  employees  should  carry  it  on  as  it 
was  carried  on  by  Mr  Dick  at  the  time  of  - 
his  death,  but  the  trustees  were  placed  in 
a  position  of  absolute  control,  being  in- 
vested with  the  sole  right  of  granting 
authority  to  sign  the  firm  name,  of  appoint- 
ing managers  and  superintendents,  of 
settling  questions  as  to  salaries  and  wages, 
of  determining  what  was  to  be  left  in  the 
business  as  working  capital,  of  deciding 
whether  it  could  no  longer  be  carried  on  at 
a  profit  and  ought  to  be  wound  up,  and 
even  of  removing  any  of  the  "  said  em- 
ployees "  from  the  business,  with  the  result 
of  depriving  him  of  all  future  interest  in  it. 
The  ultimate  conveyance  of  the  whole 
business  by  the  trustees  to  the  employees 
surviving  at  that  date,  subject  to  its  debts 
and  obligations,  was  not  to  be  made  until 
the  whole  of  Mr  Dick's  capital  and  interest 
had  been  fully  paid  to  the  trustees,  but 
they  were  entrusted  with  a  discretionao-y 
power  to  lend  part  of  the  capital  on  the 
security  of  the  business  and  assets.  Lastly, 
there  was  a  declaration  that  the  arrange- 
ment set  forth  in  the  deed  regarding  the 
disposal  of  Mr  Dick's  business  should  form 

Eai't  of  the  settlement  of  his  affairs,  as  if  it 
ad  been  embodied  in  his  trust-disposition 
and  settlement. 

Before  inauiring  into  the  effect  of  this 
deed  on  the  legal  position  of  the  appellant 
and  the  other  employees,  there  are  only  a 
few  facts  to  be  noticed.  At  the  date  of 
Mr  Dick's  death,  on  7th  March  1902,  his 
capital  in  the  business  amounted  to  £%1,550. 
At  the  same  time  the  firm  of  R.  &  J.  Dick 
had  an  overdraft  of  £143, 177  from  the  bank. 
It  was  arranged  between  the  trustees  and 
the  employees  that  the  overdraft  should  be 
liquidated  by  the  employees  before  they 
began  to  payout  Mr  Dick's  capitjil ;  and  by 
31st  December  1903  so  prosperous  had  the 
business  been  that  the  overdraft  had  been 
reduced  by  £93,200.  Accordingly,  at  Slst 
December  1903  the  debt  to  the  bank  stood 
at  £49,968 ;  the  debt  to  Mr  Dick's  trastees 
stood  at  its  original  figure  of  £361,550 ;  and 
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the  accumulated  00  per  cent,  of  the  profits 
of  the  business  credited  to  the  employees 
in  the  books  of  B.  &  J.  Dick  under  the 

Srovisions  of  the  second  article  of  the 
eed  amounted  to  £72,076,  178.  Id.  The 
assessable  profits  of  the  business  for  the 
year  ending  5th  April  1005  were  £43,441,  for 
which  an  assessment  has  been  made  on 
R.  &  J.  Dick  and  paid. 

Now,  what  is  the  effect  of  the  deed  of 
arrangement  on  the  legal  position  of  these 
employees  untH  Uie  time  arrives  for  Mr 
Dili's  trustees  making  a  convejrance  of 
the  business  in  their  Tavour?  Are  they 
still  only  employees,  with  a  right  to  salary 
and  immediate  payment  of  a  small  per- 
centage on  profits,  together  with  a  prospec- 
tive and  contingent  interest  in  the  ousiness 
itself  ?  Or  are  they  a  purchasing  partner- 
ship, vnth  immediate  entry  to  the  business, 
but  with  a  postponement  of  the  obligation 
to  pay^  the  price,  and  only  such  limitations 
on  their  right  of  property  as  are  necessary 
to  give  the  seller  security  for  the  price  ?  I 
have  no  hesitation  in  adopting  the  first  of 
these  alterations  and  rejecting  the  second. 

The  entire  deed  seems  to  me  redolent  of 
the  granter's  desire  to  keep  the  business 
under  the  control  of  his  trustees  until  the 
whole  of  his  capital  and  interest  has  been 

Eaid  out.  Till  then  the  employees  are  to 
ave  no  vested  interest,  and  are  to  have 
nothing  to  sell  or  convey.  Till  then  they 
are  not  to  touch  a  sbillmg  of  the  profits 
except  ttie  small  percentage,  which  is  much 
more  appropriate  to  active  management  by 
a  servant  tnan  to  the  position  of  a  prin- 
cipal. Till  then  they  are  to  be  under  the 
control  of  the  trustees  with  regard  to  all 
the  more  important  questions  of  policy, 
including  the  question  whether  the  busi- 
ness is  to  be  continued  or  wound  up,  and 
they  are  themselves  to  be  liable  to  dis- 
missal by  the  trustees  for  misconduct,  of 
which  the  trustees  are  to  be  the  judges.  In 
the  face  of  provisions  such  as  these,  it 
seems  to  me  impossible  to  hold  that  the 
employees  were  proprietors,  with  only 
some  rights  of  control  by  an  unpaid 
creditor.  Mr  Dick  seems  to  me  to  have 
intended  no  more  than  that  the  employees 
whom  he  desired  ultimately  and  contin- 
gently to  benefit  by  the  acquisition  of  the 
business  should  have  the  same  kind  of 
management  of  its  practical  details  as  they 
had  formerly  possessed  in  his  own  lifetime. 
In  short,  the  business  was  to  be  in  law  and 
in  fact  the  property  of  the  trustees  until 
the  conditions  were  fulfilled  for  their  con- 
veying it  to  the  employees. 

If  so,  it  is  impossible  to  predicate  of  the 
appellant  that  his  share  of  the  00  per  cent. 
of  profits  was  a  part  of  his  income  for  the 
vear  of  assessment.  It  was  no  doubt  carried 
to  his  credit  as  a  book  entr^,  but  it  was 
primarily  to  form  a  fund  available  for  the 
paying  out  of  Mr  Dick's  capital,  and  it 
might  never  be  the  property  of  the  appel- 
lant at  all.  Consec^uently  there  is  no 
similarity  between  this  case  and  cases  like 
Mertey  Dock  v.  Lucas,  8  App.  Ca.  801,  where, 
an  income  having  been  actually  earned  and 
received,  the  question  was  (as  explained  by 


Lord  Blackburn  at  p.  910  of  the  report) 
whether  the  Queen  was  to  have  her  tax 
upon  it.  Here  the  King  has  had  his  tax 
upon  it  in  the  hands  of  R.  &  J.  Dick,  and 
when  the  Crown  demands  that  the  appel- 
lant's presumptive  share  of  these  profits 
shall  be  reckoned  as  part  of  his  individual 
income,  the  Crown  must  show  that  the 
share  is  not  presumptively  or  contingently 
but  actually  and  indefeasioly  his. 

Neither  does  it  seem  to  me  that  this  case 
is  governed  or  even  affected  by  cases 
where  persons  in  the  acknowledged  posi- 
tion of  servants — like  the  deputy  town 
clerk  of  Manchester  in  Hudson  v.  Gribble, 

gBOS)  1  E.B.  517,  or  the  assistant  master  at 
ulwich  College  in  Smythe  v.  Stretton,  (1004) 
20  Times  L.B.  443— were  held  not  entitled 
to  deduct  from  assessment  for  income-tax 
the  proportion  of  their  respective  salaries 
which  their  employers  had  withheld  in 
order  that  it  might  form  a  provision  for 
themselves  or  their  representatives  in  the 
event  of  retirement  or  death.  The  claim 
to  deduction  in  Gribhle's  case  was  based 
entirely  on  the  Manchester  "thrift"  scheme, 
having  been  authorised  by  a  local  statute, 
which  was  said  to  let  in  a  reference  to  sums 
payable  by  virtue  of  any  Act  of  Parliament 
in  the  first  rule  of  section  146  of  the  Income- 
Tax  Act  of  1842.  That  contention  is  of 
course  inapplicable  here.  But  even  taking 
the  decision  apart  from  that  essential  dis- 
tinction, I  have  no  reason  whatever  to 
quarrel  with  it.  Of  course  the  mere  fact 
that  under  a  man's  contract  of  service  a 
portion  of  his  salary  is  held  up  or  deferred 
lor  the  benefit  of  himself  or  those  dependent 
upon  him  does  not  the  less  make  it  a  part 
of  his  income.  The  only  point  of  the 
Crown's  reference  to  either  that  or  the 
Dulwich  case  (which  was  a  decision  by  a 
single  Judge)  is  that  there  were  provisions 
in  each  scheme  by  which  the  contributing 
member  might  forfeit  his  contributions,  or 
part  of  them,  for  misconduct  involving  loss 
to  his  employers.  That  is  a  mere  provision 
for  set-oft  in  case  of  counter-claims  arising 
between  master  and  servant,  or,  if  it 
extends  to  forfeiture  in  case  of  early  ter- 
mination of  the  service,  it  is  balanced  by 
the  contributor's  chance  of  gaining  l)enefit 
by  the  same  stipulation  when  applied  to  his 
fellow-contributors.  But  the  deferred  por- 
tion of  the  salary  is  still  salary  contributed 
by  the  servant  himself,  and  there  is  nothing 
contingent  about  it  merely  because  he  con- 
tracts as  to  its  ultimate  application.  There 
is  surely  all  the  difference  in  the  world 
between  a  case  of  that  kind  and  one  where 
the  contingency  is  so  vital  that  the  fund 
said  to  form  part  of  a  man's  income  may, 
from  causes  over  which  he  has  no  control, 
never  be  his  at  all. 

I  am  therefore  for  reversing  the  deter- 
mination of  the  Commissioners  and  allow- 
ing the  abatement  claimed. 

Lord  Kyllachy,  Lord  Low,  and  the 
Lord  JVSTICB-C1.ERK  concurred. 


The   Court   sustained 
allowed  the  abatement. 


the    appeal    and 
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— R.  S.  Brown.  Agent— Henry  Robertson, 
S.S.C. 

Counsel  for  the  Respondent— The  Solici- 
tor-General (Ure,  K.C.)  —  A.  J.  Young. 
Agent — P.  J.  Hamilton-Griei-son,  Solicitor 
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Thur$day,  Decmnker  14,  1905. 

FIRST    DIVISION. 

[Sheriff  Court  at  Inverness. 
WARRAND  V.  WATSON  AND  OTHERS. 

Process-  Poasessory  Action  —  Interdict — 
Competencu — Proj»erty  Held  pro  indiviao 
— Bight  of  Pro  indtviso  Proprietor  to 
Protect  Property  from  Encrocuchment  by 
Outsider— Salmon  Fishing. 

A  pro  indiviao  proprietor  is  entitled 

by  interdict   to  protect  the  propertv 

held  mro  indiviao,  as  for  example  sal- 

mon-nshing,  from  encroachment  by  an 

outsider. 

Process— Interdict  —  Procedure  —  Trespass 

—  Wrongous  Fiahing— Fishing  Denied, 

but   Right   to   Fiah  Aaaerted— Right  to 

IrUerdtct  de  piano. 

In  defence  to  an  action  of  interdict, 
brought  by  the  proprietor  of  a  salmon- 
fishing  against  certain  persons  whom 
he  alleged  to  have  on  certain  specified 
occasions  unwarrantably  fished  therein, 
the  defenders  denied  that  thev  had 
fished,  but  asserted  that  they  had  a 
right  to  fish.  Held  that  interdict  de 
puino  could  not  be  gptinted,  but  that 
there  must  be  inquiry  whether  the 
defenders  had  fished. 

Macleod  v.  Davidson,  November  17, 
1886, 14  B.  02,  ^  S.L.R.ee,  distinguiahed. 
Properiy  —  Pro  indiviao  Property  —  2Ve»- 
paas— Burgh— Salmon-Fiahing— Outsider 
Pleading  \n  Defence  of  Trespass  a  Plea  to 
Title  Conceivably  Open  to  pro  indiviao 
Proprietors  inter  ae — Indweller  of  Burgh 
Asserting  Bnrgh'a  Right  to  Property  not 
Claimed  by  Burgh. 

A  was  pro  indiviao  owner  along  with 
the  burgn  of  X  of  salmon-fishings,  A 
having  the  right  of  fishing  on  seven 
days  and  the  magistrates  and  council 
of  X  (as  representing  the  community  of 
the  burgh)  on  every  eighth  day.  The 
l9urgh'8  right  to  fish  had  not  been  dedi- 
cated to  the  public,  but  was  only  exer- 
cised by  the  public  fishing.  A  having 
brought  an  action  of  interdict  against 
certain  of  the  indwellers  of  the  burgh 
for  fishing  on  days  other  than  the  eighth 
day,  the  respondents  pleaded  that  the 
rights  of  the  burgh  as  in  a  question 
with  A  were  more  extensive  than  the 
burgh  was  content  to  claim,  and  that 
as  indwellers  in  the  burgh  they  were, 
in  exercise  of  those  more  extensive 
rights,  entitled  to  fish  not  only  on  the 
eighth  but  on  other  days  as  well. 

Held  that  the  indvi  ellers  of  the  burgh 
wei-e  not  entitled  to  plead  in  defence  to 
a  summary  action  of  interdict  rights 


which  the  burgh  might,  as  in  a  question 
of  title,  conceivably  plead  against  the 
other  pro  indiviao  proprietor. 
This  was  an  action  of  interdict  brought  in 
the  Sheriff  Court  at  Inverness  by  Captain 
Alexander  Redmond  Bewley  Warraiid  of 
Bugbt,  residing  at  Ryefield  House,  Conon- 
bridge,  against  Donald  Watson,  fishing- 
tackle  maker,  Inglis  Street,  Inverness,  and 
others,  indwellers  in  the  burgh  of  Inver- 
ness. 

The  pursuer  craved  the  Court  "  to  inter- 
dict the  defenders  and  each  of  them  from 
unlawfully  entering  or  trespassing  upon 
the  pursuer's  fishings  in  the  water  of  Ness, 
known  as  the  "Four  Cobles  Fishings"  and 
the  "Duke  of  Gordon's  Fishings,"  being  the 
fishings  in  the  said  river  Ness,  between  the 
stone  known  as  the  Clachnahagaig  and  the 
sea,  or  upon  any  part  thereof,  or  in  any 
way  interfering  with  the  pursuer's  posses- 
sion, use,  and  enjoyment  thereof,  and  from 
taking,  fishing  for,  or  attempting  to  take, 
or  aiding  or  assisting  in  taking,  fishing  for, 
attempting  to  take  salmon,  gruse,  sea-toout, 
or  other  fish  of  the  salmon  kind  by  means 
of  rod  and  line,  or  by  any  other  method, 
from  the  said  fishings,  but  always  under 
the  exception  in  favour  of  the  Magistrates 
and  Town  Council  of  Inverness,  as  repre- 
senting the  community  of  said  burgh,  (1)  of 
the  right  of  fishing  for  salmon  or  any  other 
kind  of  fish  in  the  said  Four  Cobles  fishings 
every  eighth  week-day,  and  (2)  of  the  rignt 
of  fishing  for  salmon  or  any  other  kina  of 
fish  in  the  fishing  known  as  the  Friar's 
Fishing." 

The  pursuer,  irUer  alia,  claimed  to  be, 
and  produced  a  title  as,  pro  indiviao  pro- 
prietor to  the  extent  of  three  and  a-half 
cobles  of  the  Four  Cobles  Fishing  in  the 
river  Ness,  and  the  town  of  Inverness  was 
the  other  pro  iridiviao  proprietor.  He 
averred—"  (Cond.  7)  The  only  practical  way 
of  exercising  fishing  rights  by  rod  and  line 
in  a  case  similar  to  the  present  is  to  limit 
the  number  of  rods  in  proportion  to  the 
rights  of  the  respective  proprietors,  or  to 
allocate  certain  days  to  each  proprietor  in 
proportion  to  the  extent  of  his  right.  By 
an  arrangement  entered  into  between  the 
predecessors  of  the  pursuer  and  the  town 
of  Inverness  it  was  agreed  that  the  Magis- 
trates and  Town  Council  of  Inverness,  aa 
representing  the  community  of  said  burgh, 
should  exercise  their  right  of  fishing  in 
respect  of  the  one-half  coble  now  vesteS  in 
them  by  fishing  over  the  whole  of  the  Four 
Coble  waters  once  in  every  eighth  week- 
day, the  pursuer's  authors  on  the  other  hand 
being  permitted  to  exercise  their  rights  of 
flshingduring  all  the  otherdaysof  the  season 
without  interference  by  the  Magistrates 
and  Town  Council  or  members  of  tne  com- 
munity of  said  burgh.  This  arrangement 
has  been  in  force  for  forty  years,  and  the 
dates  on  which  the  town  s  rights  can  be 
exercised  are  published  in  the  Inverness 
Courier  in  February  of  each  year.  Each 
fishing-tackle  maker  in  town  published  a 
list  oisaid  dates,  and  in  particular  the  said 
Donald  Watson,  or  the  firm  of  D.  Watson 
It  Company,  has  done  so  for  the  last  ten  or 
twelve  years.    The  pursuer  is  absolute  pro- 
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prietor  on  seven  daya  out  of  everj  eight 
week-da^B,  and  the  town  is  sole  proprietor 
on  the  eighth  day.  The  present  action  has 
been  informally  intimated  to  the  town  by 
their  vassal,  but  that  body  is  satisfied  witn 
the  right  to  fish  on  every  eighth  week-day, 
and  on  that  account  have  not  as  yet 
i^tpeared  in  the  action.  The  defenders  are 
not  in  right  of  the  town  of  Inverness. 
They  merely  fish  by  toleration  one  day  out 
of  every  eight  week-days  without  any 
authority  wnatever  from  the  town,  and 
they  are  without  any  right  or  title  to 
represent  the  town  in  this  action.  The 
counter  statement  is  denied,  and  it  is 
averred  that  the  arrangement  in  question 
was  in  force  during  the  past  year  and  when 
the  present  action  was  instituted." 

In  answer  the  defenders  stated — "( Ans.  2) 
Admitted  that  the  town  of  Inverness  did 
feu  out  certain  fishings  in  the  water  of 
Ness  described  as  part  of  the  Four  Cobles 
Salmon  Fishings,  which  are  still  in  part  held 
feu  of  the  town.  QmmjA  ultra  denied,  and 
explained  that  the  town  retained  and  still 
retains  the  right  to  the  whole  fishings  .  .  . 
except  in  so  far  as  limited  by  certain  of  the 
said  grants  of  feu  to  vassals  to  hold  of  them 
of  certain  prv  indiviso  shares  in  said  fish- 
ings ;  that  part  of  said  fishings  remain  in 
superiority  and  property  wholly  and  solely 
vested  in  the  town  of  Inverness  for  behoof 
of  the  community  thereof  without  qualifi- 
cation or  restriction  ;  that  the  town  of 
Inverness  was  in  use  to  let  the  same  to 
tenants,  and  did  let  the  same  to  tenants 
down  to  season  1850,  when  the  town  ceased 
to  let  the  said  fishings  and  resumed  the 
natural  possession  thereof,  and  has  since 
occupied  and  possessed  the  same  by  and 
through  the  inhabitants  and  indvtellers  of 
the  said  town  of  Inverness,  who  have 
exercised  the  town's  rights  therein  of  fish- 
ing for  salmon  or  other  fish  ;  and  that  the 
defenders  are  one  and  all  indwellers  within 
the  said  burgh  who  with  the  consent  and 
approval  of  the  said  Magistrates  have 
exercised  the  town's  right  of  fishing  in  the 
water  of  Ness  other  than  the  towirs  right 
in  the  portion  of  the  said  fishing  known  as 
the  Friar's  Shott,  to  which  the  town  has 
the  exclusive  right  and  which  the  town 
still  lets  to  tenants.  Explained  further 
that  the  rights  granted  by  the  town  of 
Inverness  to  their  said  vassals  in  the  said 
grants  were  mere  prv  indiviso  rights  with 
ttie  town  and  the  other  vassals,  and  no 
exclusive  right  to  fish  in  any  part  of  the 
said  four  cobles  water  was  ever  granted 
by  the  town  or  acquired  by  any  of  the 
town's  vassals.  .  .  .  (Ans.  7)  Any  arrange- 
ment as  to  the  mode  of  exercising  the 
said  right  of  fishing  has  been  solely 
from  season  to  season  for  the  con- 
venience of  the  pro  indiviso  proprietors  of 
the  said  fishings  and  their  said  tenants, 
that  no  such  arrangement  is  now  in  exist- 
ence, and  that  the  defenders,  as  in  right  of 
the  town  of  Inverness,  are  entitled  to  fish 
at  any  and  every  time  on  any  and  every 
part  of  the  said  fishings,  so  long  as  they  do 
not  thereby  unduly  interfere  with  the 
rights  of  the  pursuer,  which  they  have  not 
done." 


The  pursuer  further  averred—"  (Cond.  9) 
The  defenders  have  no  right  or  title  to  flsh 
for  salmon  or  other  fish  of  the  salmon  kind 
in  the  portion  of  the  said  river  between  the 
stone  of  Clachnahagaig  and  the  sea  on  any 
other  day  than  the  day  selected  under  the 
arrangement  above  referred  to,  by  which 
the  said  Mi^istrates  and  Town  Council  have 
chosen  to  exercise  the  rights  they  are 
entitled  to  in  respect  of  the  half -coble  pre- 
sently vested  in  them.  The  arrangement 
referred  to  is  not  disputed  by  the  burgh  of 
Inverness  or  the  Town  Council  thereof, 
which  alone  has  the  right  to  make  or  un- 
make it.  The  defenders  are  called  upon  to 
sist  the  said  burgh  as  a  party  to  the  action." 

The  defenders  answer  was  —  "(Ans.  9) 
Denied.  The  defenders  are  entitled  to 
exercise  the  town's  rights  of  fishing^  in  the 
said  river.  The  pursuer  is  not  entitled  to 
question  the  actions  of  the  defenders  so 
long  as  they  are  within  the  rights  of  the 
town  of  Inverness  in  the  said  fishings." 

The  pursuer  specified  various  dates  on 
which  he  alleged  that  the  various  defenders 
had  fished  in  contravention  of  his  rights. 
In  addition  to  the  instances  mentioned,  he 
averred  that  all  the  defenders  had  fished 
said  waters  on  many  occasions  both  before 
and  subsequent  to  the  dates  mentioned, 
and  were  in  the  habit  of  doing  so,  and 
asserted  a  right  thereto. 

The  different  defenders  denied  that  they 
had  so  fished. 

The  pursuer  pleaded,  inter  alia — "  (3)  The 

Eursuer  being  proprietor  of  three  and  one- 
alf  cobles  of  the  water  known  as  the  Four 
Cobles  Fishing  in  the  river  Ness,  is  entitled, 
under  the  arrangement  with  the  proprietors 
of  the  remaining  haif-coble,  to  the  sole  and 
exclusive  right  to  fish  for  salmon  and  flsh 
of  the  salmon  kind  on  seven  week-days  out 
of  every  eight." 

The  defenders  (Watson  and  Others) 
pleaded,  inter  alia—"(l)  All  parties  not 
called,  and  pursuer  has  no  title  to  sue.  (3) 
The  defenders  having  exercised  only  the 
rights  of  the  public  of  the  town  of  Inverness 
in  the  fishings  of  the  said  river  Ness,  and 
having  exercised  such  rights  only  to  such 
limited  extent  and  in  such  manner  as  not 
to  interfere  with  any  right  of  the  pursuer 
in  or  to  said  fishings,  the  prayer  of  the 
petition  ou^ht  not  to  be  granted.  (4)  The 
pursuer  having  no  exclusive  right  of  fishing 
in  the  said  fishings,  is  not  entitled  to  inter- 
dict as  craved.  (5)  Any  right  the  pursuer 
has  in  the  said  fishings  being  only  in  the. 
nature  of  a  pro  indiviso  share  therein,  and 
not  having  been  invaded  or  interfered  with 
by  the  de^nders,  pursuer  is  not  entitled  to 
decree  as  craved." 

The  defenders  (Fraser  and  Shaw)  pleaded, 
inter  alia — "(5)  The  defenders  not  having 
trespassed  as  alleged  the  action  should  b« 
dismissed." 

On  2tthOctoberl904  the  Sheriff-Substitute 
(Grant)  appointed  the  pursuer  to  intimate 
the  dependence  of  the  action  to  the  Provost^ 
Magistrates,  and  Town  Council  of  Inver- 
ness in  order  that  they  might,  if  so  advised, 
crave  to  be  sisted  as  parties  to  the  action. 

Thereafter  on  2Srd  December  1904  he 
granted   interdict  against  the  defenders 
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(other  than  the  defender  Fraser,  who  had 
been  cited  by  mistake). 

The  defenders  appealed  to  the  Sheriff 
(Fbrquson),  who  also  granted  interdict  de 
■piano  against  the  defenders  (other  than  the 
said  defender  Fraser)  in  terms  of  the  prayer 
of  the  petition,  "reserving  to  the  pursuer 
and  to  the  Magistrates  ana  town  of  Inver- 
ness, as  representing  the  community  of  the 
said  burgh,  the  right  to  give  such  permis- 
sion to  fish  in  the  town  cobles  fishings  grant 
as  they  respectively  think  fit,  in  so  far  as 
the  granting  of  such  permission  is  not 
regulated  by  agreement  between  the  pur- 
suer and  the  said  Magistrates,  or  by  the 
order  of  a  competent  Court." 

Note. — "This  case  raises  several  questions 
of  some  delicacy.  The  defenders  state 
under  one  head  the  separate  pleas  of  no 
title  to  sue  and  all  parties  not  called.  These 
are  both  founded  on  the  common  interest 
of  the  pursuer  and  the  Town  Council  of 
Inverness  in  the  fishings  which  are  the 
subject  of  litigation.  It  is  unnecessary  in 
this  process  to  determine  the  alleged  un- 
certamty  as  to  the  precise  extent  of  the 
rights  which  belong  to  each  of  the  pro 
vndivieo  owners.  The  pursuer's  rights  have 
not  been  questioned  by  the  other  owners, 
and  his  titles  produced  are  amply  suffi- 
cient, apart  from  any  specialty  in  the  law 
of  common  property,  to  entitle  him  to  sue. 
The  plea  is  truly  founded  on  the  fact  that 
he  is  a  part  owner  and  the  alleged  necessity 
for  the  concurrence  of  the  other  joint 
owner.  Now,  while  both  joint  owners 
must  concur  in  the  general  administration 
of  the  joint  property  and  the  removal  of 
tenants,  &c.,  this  is  not  necessary  where 
the  property  is  merely  being  defended 
against  encroachment,  and  the  owner  is 
entitled  to  vindicate  it  against  intruders — 
{Johnson  v.  Craicfurd,  17  D.  1023 ;  Lade  v. 
Largo  Baking  Company,  2  Macph.  17 ; 
Aberdeen  Joint  Passenger  Station  Com- 
mUtee  and  G.N.S.B.  v.  N.B.R.  (1890),  17  K. 
975,  at  pp.  981  and  984).  If  the  pursuer  is 
right  in  this  case,  he  is  undoubtedly  merely 
repelling  illegal  encroachment  on  his  rights. 
Whatever  might  be  the  case  if  a  declarator 
were  being  sued,  there  is  no  obligation 
upon  bim  to  call  any  other  than  the  in- 
truders in  a  petition  for  interdict.  His 
conclusions  are  drawn  so  as  to  leave  undis- 
turbed the  arrangements  with  and  right  of 
the  other  proprietor  as  understood  by  him, 
and  it  is  difficult  to  see  what  ground  there 
could  be  for  making  the  Magistrates  of 
Inverness,  whom  he  avers  to  be  friendly  to 
his  action,  respondents  in  a  petition  for 
interdict.  The  proper  course  to  enable 
them  to  safeguard  their  own  interest,  or 
any  public  interests  of  which  they  may  be 
guardians,  has  been  taken  by  the  formal 
intimation  of  the  action  to  them.  I  have 
no  hesitation  in  repelling  the  preliminary 
pleas  for  the  defenders. 

"  A  question  of  more  difficulty  is,  bo  wever, 
raised  when  we  come  to  consider  whether 
the  pursuer  is  entitled  to  interdict  de 
piano,  or  whether  there  are  averments 
that  must  be  made  the  subject  of  nroof. 
If  the  defenders  had  clearly  and  specincally 
averred  the  express  authority  of  the  Town 


Council  of  Inverness  to  fish  the  water  on 
any  lawful  day  as  claimed  by  them,  gfranted 
to  them  either  by  individual  licences  or  by 
resolution  of  the  Town  Council,  specifically 
condescended  on,  a  very  different  case 
would  have  been  presented  from  what  can 
be  discovered  on  record.  What  they  do 
aver  is  that  at  a  certain  period  the  town, 
which  had  hitherto  let  the  unalienated  half 
coble  or  thereby  of  the  four  cobles  fishing, 
ceased  to  let  it,  and  that  the  natural  pos- 
session was  resumed  and  exercised  by  the 
indwellers  of  Inverness,  with  the  consent 
and  approval  of  the  Town  Council.  Now, 
this  means  no  more  than  that  the  Council 
ceased  to  let  and  did  nothing,  whereas  in 
dealing  with  a  body  such  as  a  corporation, 
express  authority,  either  by  written  per- 
mission or  in  recorded  resolution,  was  to  be 
expected,  and  if  founded  on  could  have 
been  at  once  verified.  It  is  impossible  to 
overlook  the  facts  that  the  precise  position 
of  the  fishings  in  question  nas  been  more 
than  once  the  subject  of  judicial  considera- 
tion, and  that  in  the  Four  Cobles  Fishings 
we  are  not  dealing  with  fishing  rights  of 
doubtful  character  or  description  as  to 
their  being  private  property,  or  the  subject 
of  the  exercise  of  general  public  rignte, 
but  with  a  heritable  estate  ot  salmon  fish- 
ing, granted  by  charter  and  feued  out  as 
property  from  time  to  time.  The  proper 
vinaicators  of  the  righte  of  Inverness  in 
the  fishings  are  the  Town  Council  of  Inver- 
ness, and  as  they  have  deliberately  refrained 
after  judicial  intimation  from  making  any 
appearance,  it  must  be  assumed  that  the 
petitioner's  prayer  does  not  conflict  with 
any  rights  which  it  is  their  duty  to  protect, 
or  affect  any  licence,  express  or  tacit,  which 
theymay  have  given  to  others  to  fish. 

"This  being  so,  it  does  not  appear  to  me 
that  the  defenders  have  any  title  to  chal- 
lenge the  averments  of  the  petitioner  as  to 
the  arrangement  between  him  and  the 
Town  Council  for  the  adjustment  of  their 
respective  rights  and  the  satisfactory  exer- 
cise of  them  in  terms  fair  and  reasonable 
to  both.  Fishing  on  the  eighth  day  is  not 
challenged  by  the  petitioner.  The  exist- 
ence of  an  eighth  day,  on  which  the  town 
may  let  the  water  lie  open,  is  significant 
as  to  the  true  meaning  of  the  defenders' 
averment,  and  they  have  made  no  suffi- 
ciently specific  and  relevant  averment  as 
to  authority  from  the  town  to  fish  on  the 
seven  days,  on  which  alone  the  pursuer 
seeks  interdict. 

"  The  neutral  and  negative  attitude  of  the 
Town  Council  is  natural  in  the  circum- 
stances, and  affords  a  good  illustration  of 
the  propriety  of  the  rule  that  one  part 
owner  is  entitled  to  vindicate  the  common 
property  against  encroachment.  The  Town 
Council  are  a  body  dependent  on  popular 
election,  and  the  defenders  may  or  may 
not  be  municipal  electors.  The  petitioner 
is  in  right  of  the  fishings  to  the  extent  of 
at  least  three-fourths,  and  his  interest  far 
exceeds  that  of  the  Town  Council.  On  the 
other  hand  the  Town  Council  are  bound  in 
good  faith  to  do  nothing  to  injure  the  value 
of  the  rights  derived  rrom  them  by  the 
petitioner  and  his  authors.     The  effect  of 
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the  defenders'  contentioa  is  that  an  un- 
limited number  of  persons  being  or  pre- 
tending to  be  indwellers  in  Inverness, 
could  at  all  times  whip  the  water  in  respect 
of  one-fourth  or  one-eighth  of  the  fishing 
rights,  with  the  result  of  destroying  the 
letting  value  or  the  fishing  amenity  of  the 
petitioner's  three-fourths  or  seven-eighths. 
A  more  g^phic  example  of  the  lean  kine 
eating  up  the  fat  could  hardly  be  afforded, 
and  tne  substantial  interest  and  reasonable 
apprehension  which  justify  the  remedy  of 
interdict  obviously  exists. 

"The  defenders  Watson  and  others  give  a 
general  denial  of  the  petitioner's  averments 
as  to  specific  acts  oi  fishing.  Had  there 
been  conclusions  for  damages,  a  proof  as  to 
these  would  therefore  have  been  necessary. 
But  apart  from  this,  they  have  appeared 
to  defend,  stated  that  the;^  'one  and  all' 
have  exercised  the  town's  right  of  fishing, 
and  maintained  on  record  that  they,  as  in 
right  of  the  town  of  Inverness,  are  entitled 
to  fish  at  any  and  every  time  on  any  and 
every  part  of  the  said  fishings.  There  is 
therefore  that  threatened  injury  to  the 
petitioner,  and  statement  of  a  defence 
negative  of  his  rights,  which  is  itself  suffi- 
cient to  entitle  him  to  protection  by  inter- 
dict. (Monerieff  v.  Amot,  1828,  6  S.  530; 
Dunn  V.  HamiUtm,  1837,  15  S.  853  (6th 
exception  at  p.  871) ;  MacUod  v.  Davidson, 
188S.  U  R.  82). 

"The  defenders  Simon  Praser,  clerk, 
Holme,  and  Edward  Shaw,  state  defences  in 
somewhatdifferent  terms  from  the  other  de- 
fenders, but  they  aver  a  right  on  the  part  of 
the  inhabitants  of  Inverness  undistinguish- 
able  from  that  claimed  by  Watson  and 
others.  They  also  therefore  truly  challenge 
the  pursuer's  rights,  and  if  they  do  not 
impinge  these  the  interdict  will  not  affect 
them.  While  I  am  not  clear  that  I  would 
in  the  first  instance  have  granted  interdict 
against  these  defenders  I  am  not  prepared 
to  differ  from  the  conclusion  to  wnicn  the 
Sheriff-Substitute  has  come  in  regard  to 
them. 

"While  my  judgment  is  an  affirmation  on 
the  merits  of  the  cause,  the  interlocutor 
appealed  against  has  been  recalled,  and  the 
one  now  pronounced  substituted,  on  the 
{ground  that  in  possible  eventualities  it 
might  possiblv  prove  that  the  interlocutor 
of  &ed  December  1904  had  given  the  pursuer 
more  than  he  asked.  He  asks  for  no  inter- 
dict affecting  the  eighth  day,  as  to  which 
he  avers  an  existing  arrangement  which 
excludes  him,  and  the  exceptions  in  his 
own  prayer  must  be  given  effect  to  in  terms." 

The  defenders  appealed,  and  ai^ned— Tlie 
interdict  granted  was  too  wide,  as  it  would 
prevent  tne  defenders  fishing  for  trout. 
The  defenders  did  not  admit  that  they  tres- 
passed, and  therefore  granting  interdict  de 
piano  was  incompetent.  The  mere  asser- 
tion of  a  right  was  not  equivalent  to  actual 
trespass.  The  pursuer  had  only  a  pro 
indiviso  right  of  fishing,  and  therefore  bad 
no  title  to  sue.  Some  of  the  defenders  had 
not  even  asserted  the  right,  and  therefore 
the  interdict  against  them  was  clearly 
incompetent.  TTiere  had  been  no  encroach- 
ment  on    the   pursuer's   rights,  and   any 


threatened  injury  must  be  very  obvious 
before  interdict  would  be  granted  de  piano. 
The  defenders  were  exercising  the  town's 
right  of  fishing.  Esto  that  Uiey  had  no 
permission,  permission  was  unnecessary. 
Each  member  of  the  community  had  an 
interest  and  a  title  to  assert  the  town's 
right.  Moreover,  in  cases  of  long  user  (as 
here)  no  title  was  necessary.  Esto  that  a 
pro  indiviso  owner  could  interdict  a  tres- 
passer, there  bad  been  no  trespass  here, 
and  the  pursuer  must  prove  trespass  before 
getting  interdict.  The  defenders  did  not 
admit  the  pursuer's  right  to  fish  on  davs 
other  than  the  eighth.  That  being  so,  tne 
pursuer  must  bring  a  declarator  of  his 
rights  against  the  town,  and  the  town  was 
not  called.  In  any  event  a  proof  of  the 
alleged  fishing  was  necessary.  Reference 
was  made  to  Magistrates  of  Inverness  v. 
Duff,  January  27, 1775,  M.  14,2.07,  and  War- 
rand^s  Trustees  v.  Mackintosh,  February 
17,  1890,  17  R.  (H.L.)  13,  27  S.L.R.  393. 

Argued  for  respondent — The  pursuer  did 
not  claim  right  to  interfere  with  the  town's 
fishing  rights.  The  defenders  were  claiming 
much  more  than  the  town's  rights.  More- 
over, the  rights  they  claimecTwere  incon- 
sistent with  those  claimed  by  the  town,  and 
were  such  as  the  town  could  not  grant.  The 
defenders  had  no  permission  from  the  town, 
and  they  had  not  set  forth  facts  and  cir- 
cumstances which  would  lead  one  to  infer 
that  they  were  exercising  the  town's  rights 
of  fishing.  In  these  circumstances  interdict 
had  been  properly  panted  against  them  de 
piano — Stacleod  v.  Davidson,  November  17, 
1880,  14  R.  02,  24  S.L.R.  09. 

Lord  President — This  is  an  action  of 
interdict  brought  by  Captain  Warrand 
against  certain  inhaoitants  of  Inverness, 
and  he  seeks  to  have  them  interdicted  from 
fishing  in  "thepursuer'sfishingsin  the  water 
of  Ness,  known  as  the  Four  Cobles  Fish- 
ings and  the  Duke  of  Gordon's  Fishings." 
The  pursuer  sets  forth  his  title  to  the  fish- 
ings in  question,  which  consists  of  a  title 
to  three  and  a-half  cobles  of  the  ancient 
fishings  of  the  burgh  of  Inverness  from 
Clachnaha^aig  to  the  sea.  This  fishing  has 
been  more  than  once  already  the  subject 
of  litigation,  and  in  particular  the  extent  of 
it  was  judicially  determined  in  the  case  of 
the  Magistrates  of  Inverness  v.  Duff  in 
M.  14,257,  and  it  came  under  the  cognisance 
of  the  House  of  Lords  in  the  case  of 
Warrand's  Trustees  v.  Mackintosh  in  17  R. 
(H.L.)  13. 

Now,  the  case  of  Z>uy  settled  conclusively 
that  the  Four  Cobles  Fishings  were  (with 
the  exception  of  certain  specified  shots,  as 
to  which  I  need  not  particularise)  exhaustive 
of  the  whole  fishings  of  the  burgh  of  Inver- 
ness between  the  stone  of  Clachnahagaig 
and  the  sea,  and  it  is  therefore  certain  that 
any  right  that  the  burgh  of  Inverness  now 
have  is  not  a  right  in  virtue  of  their  ancient 
charter,  but  is  a  right  in  virtue  of  a  re-grant 
of  a  portion  of  Uie  fishing^  which  they 
originally  feued  out.  That  right  we  ai-e 
told  by  the  pursuer  in  this  case  ne  believes 
amounts  to  a  half  of  a  coble  in  the  person 
of  the  burgh  of  Inverness.     The  pursuer 
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further  sets  out  that,  he  being  in  tiivljo 
of  three  and  a- half  cobles,  and  the  burgh  of 
Inverness  being  in  titulo  of  half  a  coble,  an 
arrangement  had  been  entered  into  a  long 
time  ago,  under  which  it  was  ag^ed  that 
the  fishings  should  be  exercised  thus — the 
pursuer  in  right  of  his  title  should  have 
exclusive  right  to  the  whole  of  these  fish- 
ings for  seven  days  and  the  burgh  of  Inver- 
ness for  one  day.  He  then  goes  on  to  allege 
that  the  defenders  having,  some  of  them  in 
good  faith  and  some  not,  conceived  that 
the  rights  of  the  indweUers  of  Inverness 
were  of  greater  or  of  somewhat  undefined 
extent,  proceeded  to  assert  those  rights  by 
fishing  in  the  waters  on  davs  other  than 
the  eighth  day  which  was  allocated  to  the 
burgh  in  terms  of  the  an-angement  I  have 
mentioned. 

Now,  the  defender  have  put  in  defences, 
and  the  first  matter  in  the  defences  to  which 
I  think  it  necessary  to  direct  your  Lord- 
ships' attention  is  tnat  they  do  not  admit 
the  actual  fact  of  fishing  on  days  other 
than  the  eighth  day.  It  is  true  that  they 
do  not,  I  think,  make  any  very  frank  state- 
ment of  when  and  where  they  did  fish,  or 
any  frank  statement  that  they  did  not  fish 
at  all,  but  at  any  rate  it  is  the  fact  that 
they  have  not  put  in  anything  that  can  be 
construed  as  an  admission  of  the  pursuer's 
statement  that  they  fished  on  days  other 
than  the  eighth  day.  Their  defences  also 
deal  with  a  vast  variety  of  matter.  In  the 
first  place  they  indulge  in  a  good  many  not 
very  precise  statements,  which,  if  fairly 
read,  mean,  I  think,  nothing  at  all  if  they 
do  not  mean  a  contraversion  of  what  was 
laid  down  in  the  case  of  Duff  (M.  14,257). 
They  further  go  on  to  deny  that  there  was 
any  arrangement  as  between  the  burgh  of 
Inverness  and  the  pursuer  as  to  the  regula- 
tion of  the  fishings,  and  they  also  proceed 
to  say  that  for  many  years  the  burgh  of 
Inverness  has  not  let  such  fishings  as  be- 
longed to  it  (with  the  exception  of  one 
specified  shot,  with  which  we  nave  nothing 
to  do),  but  has  exercised  its  right  through 
permitting  the  indwellers  of  Invemess  to 

Upon  this  state  of  the  pleadings  the 
learned  Sheriffs  have  granted  interdict 
de  piano.  I  think  it  is  abundantlv  clear 
that   the    point    which    was    really    liti- 

gated  in  arg^iment  before  the  learned 
heriffs  was  a  point  of  which  we  have  not 
heard  much,  if  anything,  in  this  discussion, 
namely,  the  attempt  on  the  part  of  the 
defenders  as  a  matter  of  law  to  urge  that 
they  as  indwellers  of  Inverness  were  en- 
titled to  the  rights  that  the  burgh  of  Inver- 
ness possessed,  and  that  thei-efore  they 
could  not  be  proceeded  against  in  a  sum- 
mary manner  as  by  interdict,  but  were 
entitled  to  raise  as  in  a  competition  of  title 
all  questions  which  the  burgh  of  Invemess 
could  conceivably  raise  against  the  pur- 
suer. As  I  have  said,  we  nave  not  beard 
anything  of  that  argument  here.  I  think 
that  argument  was  very  justly  put  aside  in 
the  Sheriff  Court  as  quite  unmaintainable, 
and  the  reasons  are  very  well  given  in  the 
learned  Sheriff's  note.  But  I  think  that 
particular    topic    of    discussion    perhaps 


rather  obscured  the  matter  which  I  shall 
have  immediately  to  advert  to — whether 
the  interdict  should  be  granted  de  piano  or 
not. 

Now  the  defenders  have  appealed  against 
the  judgment  of  the  learned  Sheriff,  and 
their  argument  is  that  your  Lordships 
should  either  dismiss  the  action  altogether 
— a  contention  for  which  I  am  bound  to  say 
but  feeble  support  was  put  forward,  and 
which  indeed  I  cannot  imagine  could  be 
very  well  supported — or  alternatively  allow 
them  to  go  into  proof  of  those  various 
matters  which  I  have  mentioned  as  tabled 
in  their  defences. 

There  is  only  one  other  matter  which  I 
think  it  necessary  to  mention  on  the  state 
of  the  facts  so  as  to  be  in  a  position  to  dis- 
pose of  the  case,  and  that  is  this,  that  the 
learned  Sheriff  quite  rightly  at  an  early 
stage  of  the  case  and  in  view  of  the  plead- 
ing that  the  pursuer  had  tabled  this 
arrangement  which  bad  been  made  between 
himself  and  the  burgh  of  Inverness,  ap- 
pointed intimation  of  the  action  to  be  made 
to  the  burgh  of  Inverness  so  that  the  burgh 
of  Inverness,  if  they  saw  fit,  might  sist 
themselves  as  defenders  to  the  action. 
That  was  done,  and  the  burgh  of  Inverness 
had  made  no  appearance. 

Now  as  regaras  the  competency  of  the 
action,  it  is  quite  clear  that  any  pro  in- 
diviso  proprietor  is  entitled  to  have  a 
possessory  action  against  an  outsider  who 
18  troubling  him  in  the  possession  of  the 
pro  iTidi viso  property;  and.  therefore  that 
the  action  of  the"  pursuer  is  a  competent 
action  seems  to  be  absolutely  clear.  Let 
us  then  see  if  the  defence  of  the  defenders 
makes  any  difference.  They  first  of  all 
table  certain  views  of  the  title  which  are 
inconsistent  with  what  has  been  already 
decided ;  but  I  do  not  need  to  go  into  .that, 
because  the  question  really  is  whether  the 
defenders  are  jjersons  who  are  in  titiUo  to 
table  any  views  of  the  title  at  all.  Of 
course  the  other  pro  indiviso  proprietor 
might  table  views  as  to  title,  but  he  does 
not  choose  to  do  sc),  and  the  defender  here 
is  thei-ef  ore  in  no  better  position  than  this, 
that  he  merely  says — "  lam  a  person  who 
lives  in  Inverness,  and  who,  as  I  propose  to 
show,  with  the  permission  or  at  least  with- 
out the  hindrance  of  the  town  of  Inver- 
ness, proposes  to  exercise  the  right  which 
the  town  of  Invemess  has";  but  then,  if 
the  agi-eement  is  standing,  those  rights  do 
not  go  to  fishing  on  anything  except  the 
eighth  day. 

Therefore  the  conclusion  I  come  to  is 
this — I  do  not  think  that  the  pursuer  here 
can  be  entitled  to  an  interdict  de  piano, 
while  there  is  standing  the  denial  that  the 
defenders  have  actually  fished.  The  pur- 
suer maintains  that  he  ought  to  get  his 
interdict  de  piano,  because  he  says  that  the 
defenders  in  their  defences  put  in  the  state- 
men  t  that  on  a  proper  construction  of  the 
titles  they  are  entitled  to  fish  everywhere ; 
and  he  tried  to  assimilate  that  matter  to 
the  case  of  Maclcod  v.  Davidson  (14  R.  02), 
where  an  interdict  was  pronounced, 
although  the  defenders  did  not  actuallv 
admit  that  thev  had  been  upon  the  g^nna, 
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but  at  the  same  time  put  in  pleas  that  they 
were  entitled  to  go  there.  I  do  not  think 
the  two  cases  are  exactly  parallel.  In  that 
case  the  state  of  affairs  put  forward  by  the 
defenders  did  not  arise  on  the  original 
summons  and  pleadings,  but  arose  in  re- 
spect of  a  minute  that  was  put  in.  Now 
here,  when  I  come  to  look  at  the  pleadings, 
it  does  not  seem  to  me  that  the  two  por- 
Uons  of  the  pleadings  are  inconsistent.  It 
is  not  an  inconsistency  for  the  defenders  to 
say  when  charged  with  trespass — "  We  do 
not  admit  that  we  ever  went,  but  at  the 
same  time  we  say  to  you  that  as  a  matter 
of  fact  we  have  got  a  right  to  go." 

But  seeing  that  interdict  is  a  matter 
which  may  oe  followed  by  criminal  pro- 
ceedings, I  do  not  think  that  interdict 
ought  to  be  g^nted  without  seeing  that 
the  defenders  have  been  actually  nshing 
in  the  waters,  or  have,  as  individuals,  been 
asserting  their  intention  of  going  on  the 
waters  Decause  they  had  a  right.  And 
therefore  I  am  of  opinion  that,  l>efore 
granting  interdict  as  has  been  done  by  the 
Sheriff,  a  proof  must  be  allowed  upon  this 
matter.  1  do  not  think  the  proof  can  go 
any  further  than  that.  When  the  defen- 
ders say  that  they  want  to  go  into  what  is 
the  true  partition  between  the  town  and 
the  pursuer,  they  seem  to  me  to  try  to 
raise  a  matter  which  they  have  no  title 
to  raise.  The  town  having  been  given  a 
perfectly  good  intimation  tnat  that  is  the 
arrangement  which  the  pursuer  tabled,  and 
not  having  thought  fit  to  come  forward 
and  deny  it,  the  defenders  here  at  the 
utmost  can  only  have  a  subordinate  right  to 
the  town ;  because,  although  the  question 
of  so  called  dedication  was  mootea  in  the 
argumeDt,  the  defenders'  counsel  when 
pressed  really  could  not  put  his  argument 
so  far  as  to  say  that  there  could  possibly  be 
anything  in  the  matter  of  dedication  so  as 
to  give  him  a  right  which  was  good  even 
as  against  the  town— a  right  which  in  a 
proper  case  of  dedication  the  inhabitant 
nas,  as  for  instance  in  the  case  of  the 
Kirkcaldy  Liinks.  That  being  so,  the  defen- 
der's right  can  only  be  a  granted  right  by 
the  town,  and  if  the  town  stand  by  and 
allow  the  pursuer  to  pjit  forth  his  version 
of  the  agreement,  and  the  town  say  nothing 
either  for  or  against  it,  I  do  not  think  it 
would  ever  do  in  such  circumstances  to 
allow  an  indweller  of  Inverness  to  come 
forward  and  litigate  that  question  with 
the  pursuer.  My  opinioo  therefore  upon 
the  whole  case  is  this — we  must  recal  the 
interlocutor  of  the  Sheriff  and  allow  the 

Snrsner  a  proof  of  the  averments  that  the 
efenders  fished  in  the  waters  on  a  day 
other  than  the  eighth  day  permitted  to  the 
town,  and  to  the  defenders  a  conjunct 
probation,  —  and  I  think  it  better  to  ex- 

Elain  to  the  defenders,  in  case  there  should 
e  any  misunderstanding,  that  conjunct 
probation  means  a  probation  conjunct  to 
the  one  fact  which  the  pursuer  is  allowed 
to  prove.  I  say  that  in  order  that  they 
should  not  go  to  the  expense  of  preparing 
a  case  upon  the  other  matter,  because  they 
will  not  be  allowed  to  go  into  any  proof  or 
enter   into   any   other   matter   whatever, 
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except  to  show  that  they  did  not  actuallv 
fish  upon  those  particular  days.  We  shall 
keep  the  case  here,  and  keep  that  matter 
right  by  taking  the  proof  nefore  one  of 
ourselves. 

Lord  M'Labbn— I  agree  with  your  Lord- 
ship, and  I  think  the  proof  ought  to  be 
limited  as  your  Lordship  suggests. 

Lord  Kinnear — I  also  agree.  It  is 
common  g^und  that  the  complainer  and 
the  burgh  of  Inverness  are  ipro  indiviso 
proprietors  of  the  fishings  described  in  the 
condescendence.  If  there  be  any  question 
as  to  the  extent  or  limitations  of  the  rights 
of  those  pro  indiviso  proprietors,  it  is  a 
question  that  must  be  settled  either  by 
agreement,  or,  if  by  litigation,  then  by 
litigation  between  tnem  and  them  alone. 
The  pursuer's  rights  as  pro  indiviso  pro- 

Erietor  cannot  be  eflfectually  defined  either 
y  agreement  or  by  judgment  obtained  in 
a  disputed  case  between  him  and  i-esidents 
in  the  town  of  Inverness,  who  have  no  title 
to  bind  the  burgh  as  a  corporation.  It 
appears  to  me  to  be  quite  sufncient  to  say 
that  the  respondents  are  not  proper  con- 
tradictors of  the  complainer  in  any  question 
as  to  the  extent  or  limit  of  his  rights ;  and 
therefore  their  answer,  founded  upon  a 
challenge  of  his  ri^ht,  is  no  good  answer  to 
an  action  for  obtaining  a  possessory  judg- 
ment. Although  the  question  of  legal  right 
as  between  the  two  pro  inditriso  proprietors 
cannot  be  effectually  determined  in  this 
action,  I  have  no  doubt  that  the  pursuer, 
as  one  of  them,  is  entitled  to  protect  the 
fishing  which  they  hold  in  common  from 
encroachment.  If  the  burgh  chose  to  take 
up  the  question  which  is  raised  in  the 
defences,  they  would  be  quite  entitled  to 
do  so,  and  they  had  an  opportunity  of 
doing  so.  Tliey  have  not  come  forward, 
and  thei-efore  the  position  of  the  present 
action  is  this,  that  the  answer  of  the  defen- 
ders, that  the  pursuer  has  overstated  the 
true  extent  of  his  right  in  the  saJmon 
fishings,  is  one  upon  which  the  pursuer  is 
not  bound  to  meet  them.  He  is  bound  to 
meet  any  person  only  who  has  a  title  to 
raise  that  question  with  him,  and  so  to 
raise  it  that  a  final  and  conclusive  judgment 
can  be  obtained  as  between  the  two  disput- 
ing litigants  in  the  action.  I  quite  agree 
with  your  Lordship  therefore  that  we  must 
look  upon  this  case,  so  far  as  it  remains  in 
Court,  as  an  action  for  an  interdict  only, 
based  upon  averments  of  encroachment; 
and  I  agree  that,  the  encroachment  not 
being  admitted  by  the  respondents,  the 
pursuer  must  prove  it  before  he  can  obtain 
an  interdict.  I  think  the  proof  must  be 
limited  as  your  Lordship  proposes. 

Lord  Pearson  was  absent. 

The  Court  pronounced  this  interlocutor — 
"  Sustain  the  appeal:  Recal  the  inter- 
locutor of  the  Sheriff-Substitute  and 
of  the  Sheriff,  dated  respectively  23rd 
December  1904  and  20th  February  1905: 
Allow  the  pursuer  a  proof  of  his  aver- 
ments that  the  defenders  have  fished  in 
-    the  waters  of   Ness  described   in  the 
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condescendence  on  a  day  other  than 
the  eighth  day  appropnated  to  the 
town  ot  Inverness,  and  to  the  defenders 
a  coniunct  probation,  said  proof  to  pro- 
ceed before  Lord  on  a  day  to  be 
afterwards  fixed  by  his  Lordship  :  Find 
the  expenses  of  the  appeal  to  be  expenses 
in  the  cause,"  &c. 

Counsel  for  Pursuer  and  Respondent — 
Johnston,  K.O.— D.  Anderson.  Agents — 
Skene,  Edwards,  &  Garson,  W.8. 

Counsel  for  Defenders  and  Appellants — 
Hunter,  K.C.— Constable.  Agents— Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 


Thv/niay.,  December  14. 

FIRST    DIVISION. 

[Lord  Pearson,  Ordinary. 
H.  V.  P. 

Reparation— SUmder — Statement  by  De- 
fender that  Pvrauer  had  Committed 
AdvUtery  toith  Defender —  Veritas— Aver- 
ments of  Misconduct  by  Puratier  with 
Men  other  than  Defender — Relevancy — 
Deletion. 

In  an  action  of  damages  for  slander 
founded  on  an  alleged  statement  by 
the  defender,  contained  in  a  letter 
written  by  him  to  the  pursuer,  and 
subsequently  repeated  by  him  befoi-e 
witnesses,  that  she  (the  pursuer)  had 
committed  adultery  with  him,  the  de- 
fender pleaded  that  the  statement 
was  true,  and  lodged  a  statement  of 
.  facts  in  which  he  averred,  inter  alia, 
that  the  pursuer  bad  on  a  specified 
occasion  committed  adultery  with  A, 
and  had  on  other  specified  occasions 
been  guilty  of  indecent  familiarities 
with  B  and  C. 

Held  {affirming  judgment  of  Lord 
Pearson,  Ordinary)  that  these  aver- 
ments were  irrelevant  and  fell  to  be 
deleted  from  the  record.  A  v.  B,  Feb. 
23,  1895,  22  R.  402,  32  S.L.R.  297,  fol- 
Unoed. 

On  IBth  August  1905  Mrs  or  H.,  wife 

of  H.,  raised  an  action  against  P.,  in  which 
she  sought  to  recover  £1000  as  damages  for 
alleged  slander. 

The  pursuer  averred— "  (Cond.  2)  On  12th 
August  1905  she  received  the  following  letter 
from  the  defender : — 

'.  .  .  nth  August  1906. 

'Dear  Madam, — I  have  now  to  notify 
you  that  I  have  at  last  made  up  my  mind 
to  make  a  confession  as  to  my  having  com- 
mitted an  act  of  adultery  with  you,  while 
you  was,  and  is  now,  the  lawful  wife  of 
&.  P.  H...  As  to  time  and  place,  I  will  fully 
explain  when  my  opportunity  comes  to  l>e 
heard  in  Court.  You  can  make  use  of  this 
letter  in  any  way  you  think  fit,  and  either 
answer  it  personally  to  me  or  through  your 
agent.— Tours  truly,  D.  C.  H.  P...' 

"(Cond.  3)  The  said  letter  contains  a 
statement  that   the   pursuer   had   carnal 


connection  with  defender  at  a  time  when 
the  pursuer  was  the  wife  of  the  said  Q... 
F...  H..  ,  and  thus  committed  adultery 
with  him.  Said  statement  is  false,  mali- 
cious, and  slanderous.  The  pursuer  has 
never  at  any  time  committed  adultery 
with  the  defender.  The  defender  has  since 
the  11th  of  August  last  repeatedly  stated 
to  a  number  of  people  that  the  pursuer 
has  committed  adultery  with  him,  and 
in  particular  he  called  on  the  pursuer's 
husband  on  or  about  17th  August  last  and 
repeated  that  statement  to  him.  (Cond.  4) 
Further,  the  defender  on  27th  September 
last  went  to  the  house  occupied  by  pursuer, 
and  there  in  the  presence  and  hearing  of 
his  step-daughter,'' Miss  E,  Mr  P,  "and  the 
defender's  brother-in-law,"  Mr  G,  "said  to 
the  pursuer  that  he  had  fornicated  with  her, 
and  that  she  and  Miss  "  E  "  were  a  pair  of 
whores,  or  used  words  of  the  like  miport 
and  effect  of  and  concerning  pursuer,  mean- 
ing thereby  to  represent  that  the  pursuer 
was  a  prostitute.  Said  statements  are 
false,  calumnious,  and  malicious." 

In  answer  the  defender  admitted  writing 
the  letter,  and  averred  that  the  statement 
therein  was  true.  In  a  statement  of  facts  he 
averred  that  there  had  been  great  intimacy 
between  the  pursuer  and  himself,  that 
they  had  been  together  on  a  great  many 
occasions,  on  all  of  which  the  pursuer  had 
indulged  in  improper  familiarities  towards 
him,  even  before  strangers  and  friends,  and 
that  "the  result  of  this  intimacy  was  that 
the  pursuer  committed  adultery  with  the  de- 
fender on  two  occasions,  viz.,  in  the  parlour 

of  the  defender's  dwelling-house  at  , 

on  a  Saturday  evening  towards  the  end  of 
September  \vM,  and  again  in  the  private 
office  at  defender's  public-house  between 
1st  and  17th  October  1904." 

The  statement  also  contained  the  follow- 
ing articles: — "(Stat.  7)  Both  before  and 
during  the  time  when  the  pursuer  was 
intimate  with  the  defender  she  made  a 
regular  practice  of  walking  and  driving 
with  other  men,  both  alone  and  in  company 
with  the  defender  and  others.  She  also 
allowed  and  encouraged  these  other  men 
to  take  improper  familiarities  with  her, 
and  her  conversation  and  conduct  in  the 
course  of  said  walks  and  drives  was  of  a 
lewd  and  indecent  description.  Among 
those  was  A,  with  whom  in  August  1900 
she  committed  adultery  in  her  own  house 
in  ...  .  She  confessed  this  act  of  mis- 
conduct to  her  husband,  who  forgave  her. 
(Stat.  8)  Among  others  with  whom  the 
pursuer  thus  made  a  practice  of  walking 
and  driving  alone  or  in  company  with 
the  defender  and  others  were  B  and  C. 
Between  1899  and  1904  she  very  often  drove 
out  with  B  to  agricultural  shows  or  places 
in  the  neighbourhood.  Both  on  these  occa- 
sion.s  and  in  her  own  house  she  allowed  and 
encouraged  B  to  take  indecent  familiarities 
with  her.  In  particular,  on  one  occasion  in 
the  month  of  July  or  August  1900  or  1901, 
when  the  pursuer  and  B  were  driving  in 
the  neighbourhood  of  .  .  .  .,  their  conduct 
was  such  that  the  pursuer's  brother-in- 
law,  Mr ,  who  met  them  while  cycling, 

stopped  and   publicly  remonstrated  with 
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pursuer.  She  also  walked  and  drove  a 
gpreat  deal  with  0  both  about  ....  and 
and  .....  and  allowed  him  to  take  similar 
familiarities  with  her.  In  particular,  in 
the  end  of  August  or  beginning  of  Sep- 
tember 1000,  wnen  her  husband  was  in 
London,  she  drove  with  0  to  ...  .  and 
.  .  .  .,  and  such  familiarities  were  indulged 
in  on  both  these  occasions.  The  names  and 
addresses  of  A,  B,  and  C  have  been  com- 
municated to  the  pursuer's  ajgrents." 

The  pursuer  pleaded— "(3)  The  averments 
in  articles  7  and  8  of  defender's  state- 
ment of  facts  (added  at  adjustment)  are 
irrelevant,  and  should  not  be  admitted  to 
probation." 

The  defender  pleaded  — "The  pursuer 
having  committed  adultery  with  the  de- 
fender, and  the  statement  in  the  letter 
complained  of  being  accordingly  true,  the 
defender  should  be  assoilzied,  with  ex- 
penses." 

On  24th  February  1005  the  Lord  Ordinary 
(I*eab80n)  appointed  the  7th  and  8th  articles 
of  the  defender's  statement  of  facts  to  be 
deleted  from  the  record. 

Opvn.wn — "In  this  action  the  pursuer, 
Mrs  H....  sues  Mr  P...,  retired  publican, 
.  .  .  .,  for  damages  for  slander  founded 
on  a  letter  which  ne  wrote  to  the  pursuer 
notifying  her  that  he  had  made  up  his 
mind  to  confess  to  an  act  of  adultery 
with  her.  The  defender,  who  takes  an 
issue  of  Veritas,  makes  specific  aver- 
ments in  his  statement  of  facte  that  the 
pursuer  had  also  misconducted  herself  with 
another  man,  and  that  on  two  occasions 
she  was  guilty  of  unchaste  conduct  with 
other  men,  whose  names  and  addresses 
have  been  communicated  to  the  pursuer's 
agents.  These  statements  are  denied  by 
the  pursuer,  who  maintains  that  they 
should  be  deleted  from  the  record.  The 
defender  claims  to  have  these  averments 
added  to  the  inquiry  which  is  to  be  held,  on 
three  grounds.  The  first  is  that  he  is  en- 
titled to  prove  the  facts  regarding  these 
three  instances  as  adminicles  of  proof  of 
the  misconduct  charged  in  the  letier  com-' 
plained  of.  The  proposal  is  to  establish  a 
probability  that  she  committed  adultery 
with  him  by  proving  instances  of  un- 
chastity  with  other  men.  In  some  cases, 
particularly  in  criminal  practice,  it  is  allow- 
able to  lead  general  evidence  of  repute  of 
unchastity.  But  that  is  not  proposed  here. 
The  averments  in  question  are  averments 
of  specific  instances,  such  as  have  been 
allowed  to  be  proved  in  certain  circum- 
stances in  matrimonial  cases.  But,  so  far 
as  I  have  heard,  such  an  inquiry  has  not 
been  allowed  in  any  case  at  M  resembling 
the  present,  and  I  am  not  in  favour  of  ex- 
tending the  practice.  The  second  ground 
is  that  the  defender  is  entitled,  aa  the  pur- 
suer's character  of  chastity  is  in  issue,  to 
have  the  facts  ascertained  in  mitigation  of 
damage,  in  respect  that  if  she  had  an  un- 
chaste character  the  damages  would  be 
diminished.  It  must  be  kept  in  mind  that 
it  is  really  the  defender  who  put  the  pur- 
suer's character  in  issue;  and,  as  pursuer  of 
the  issue  of  veritim,  T  hold  that  he  must 
confine  himself  to  the  two  instances  in  that 


issue  of  which  he  has  undertaken  to  prove 
the  truth.  Beyond  that  I  do  not  see  the 
Justice  or  the  expediency  of  allowing,  in 
mitigation  of  damages,  proof  of  other  in- 
stances of  unchastity.  The  contention 
assumes  that  the  pursuer  will  get  a  verdict 
— in  other  words,  that  she  is  innocent  of  the 
misconduct  charged,  else  there  will  be  no 
damages  to  mitigate ;  and  that  being  so  it 
comes  to  this,  that  because  the  defender 
says  falsely  that  the  pursuer  was  g^uiltv 
of  two  instances  of  misconduct  with 
himself,  he  is  to  be  allowed  to  reduce 
the  damages  by  proving  what  he  calls 
other  instances  with  otner  men.  I  do 
not  think  that  is  permissible ;  and  upon 
this  ground  the  deiender  also  fails.  The 
third  ground  is  that  proof  of  the  allegations 
woula  furnish  a  test  of  the  pursuer  s  credi- 
bility. That  raises  quite  different  con- 
siderations. While  I  do  not  think  these 
statements  ought  to  remain  on  the  record 
for  either  of  the  two  purposes  mentioned, 
it  is  a  question  of  some  nicety  whether 
they  should  remain  on  the  record  for  the 

Surpose  of  testing  credibility,  or,  being 
eleted  from  the  record,  should  be  deleted 
under  the  implied  reservation  that  notice 
having  been  given  of  them  the  defender 
will  be  at  liberty  to  cross-examine  the  pur- 
suer upon  these  specific  statements.  I  have 
some  difflcultv  in  seeing  how,  upon  the  con- 
ditions laid  aown  in  the  case  ot  A  y.  B 
(22  R.  402),  such  cross-examination  could 
be  useful  as  a  test  of  the  credibility  of  the 
pursuer.  If  she  answered  yea — that  is,  if 
she  confessed  to  the  charge  in  the  cross- 
examination — then,  of  course,  there  would 
be  no  further  question  about  it;  but  if  she 
denied  it  the  dfefender  could  not  follow  it 
up ;  he  must  be  satisfied  with  her  answer. 
Such  an  examination,  however,  would  cer- 
tainly operate  as  a  steadying  influence 
upon  the  witness  who  was  being  examined, 
because  she  would  know  that  sne  would  be 
liable  to  a  prosecution  for  perjury  if  she 
were  proved  to  have  sworn  falsely.  I  pro- 
pose to  follow  the  case  of  A  v.  B,  and  to 
delete  the  statements  from  the  record, 
resei-ving  to  the  defender  the  right  to  put 
questions  in  cross-examination." 

The  defender  reclaimed,  and  argued — The 
statements  in  question  were  relevant  to  his 
counter  issue  of  veritaa,  and  he  was  there- 
fore entitled  to  prove  them.  They  were 
relevant  both  as  affecting  the  probability 
of  the  fact  alleged  in  the  letter  and  also 
in  mitigation  of  damages.  Evidence  of 
such  facts  as  the  defender  averred  was 
allowed  in  matrimonial  cases  and  should 
be  admitted  here.  The  only  available  evid- 
ence was  that  of  the  parties,  who  contra- 
dicted each  other,  and  where  there  was  a 
paucity  of  evidence  the  strict  rule  could  be 
relaxed— TTAyte  v.  Whyte,  March  15,  1884, 
11  R.  710,  21  S.L.R.  470.  In  the  case  of 
A  V.  B,  February  23,  1805,  22  B.  402,  32 
S.L.B.  2B7,  the  aj^eciea  facti  were  different. 
The  rule  in  criminal  cases  was  that  acts  of 
unchastity  might  be  proved  if  part  of  the 
res  gestce— Dickie  v.  B.  M.  Advocate,  July 
16,  &97, 2  Adam  331, 24  R.  (J.C.)83.  35  S.L.B. 
6.  The  evidence  should  be  allowed  in 
mitigation  of  damages— Bros/^   v.  Steele, 

Digitized  by  V^OOQIC 


260 


The  ScotHsh  Law  Reporter.— Vol.  XLIIl.  [i>obwn».UnitjdC^ri«Ltd.. 


February  27,  1845,  7  D.  639.  [The  Lord 
Prbbidknt  referred  to  the  case  of  lAwng- 
atone  v.  Dintooodie,  June  28, 1800, 22  D.  1333.] 
[Lord  Kinneab — You  may  cross-examine 
on  these  facts  but  you  would  be  bound  by 
the  answer.]  Verry  x.  Watkina,  1836,  7 
C.  &  P.  308.  Tohnan  v.  Johnstone,  (1880)  2 
P.  &  F.  fl6,  was  also  referred  to. 

Counsel  for  the  pursuer  and  respondent 
were  not  called  on. 

Lord  President— J  am  of  opinion  that 
the  Lord  Ordinary  has  come  to  the  right 
conclusion  in  this  case,  and  I  should  be 
sorry  if  the  law  of  Scotland  obliged  us  to 
come  to  any  other.  I  refrain  from  express- 
ing the  views  which  are  very  near  to  one's 
lips  as  to  the  propriety  of  putting  on  record, 
in  a  case  of  this  kind  such  averments  as  are 
here  put  relating  to  third  parties,  and  I 
content  myself  with  saying  that  I  entirely 
concur  and  agree  with  what  was  said  witn 
the  greatest  felicity  by  Lord  President 
Robertson  in  the  case  of  .4  v.  B  (22  R.  402). 
The  present  case  seems  to  me  to  be  a 
fortiori  of  that  case,  for  if  it  be  true  in  a 
case  of  rape  that  averments  having  to  do 
with  third  parties  are  irrelevant,  it  is  much 
more  true  in  the  present  case. 

I  should  like  also  to  say,  as  to  the  case  of 
Whyte  V.  Whyte  (11  R.  710),  with  which  I 
am  very  familiar,  that  the  principle  laid 
down  there  is  limited  to  matrimonial  cases, 
and  for  this  reason,  that  it  being  the  duty 
of  the  Court  to  protect  the  matrimonial 
bond  against  grievous  injury,  the  very 
strict  rule  has  been  in  such  cases  somewhat 
relaxed. 

I  therefore  propose  that  the  Lord  Ordi- 
nary's interlocutor  should  be  adhered  to. 

Lord  M'Laren— I  concur. 

Lord  Kinnbar — I  a^ee,  and  think  the 
cases  cited  are  directly  in  point.  The  Lord 
Ordinary  was  perfectly  right  in  striking 
out  the  averments  objected  to,  because  the 
proof  proposed  is  as  to  matters  entirely 
collateral  to  the  issue,  and  involves  un- 
necessarily the  character  and  reputation 
of  third  parties.  The  circtunstance  that 
the  strictest  rule  of  relevancy  has  been 
relaxed  in  matrimonial  cases  is  no  ground 
for  relaxing  it  in  other  cases. 

The  Court  adhered. 

Counsel  for  the  Pursuer  and  Respondent 
—  George  Watt,  K.C. — Ingram.  Agents — 
Graham  Pole  &  Lawrence,  S.S.C. 

Counsel  for  the  Defender  and  Reclaimer 
—The  Lord  Advocate  (Shaw,  K.C.)— Con- 
stable. Agent — J.  Ferguson  Reekie,  Solici- 
tor. 


Saturday,  December  16. 

FIRST     DIVISION. 
(Before  Seven  Judges.) 

rSheriff-Substitute  at  Airdrie. 
DOBSON  V.  THE  UNITED  COLLIERIES 
LIMITED. 

Master  and  Servant  —  Workmen's  Com- 
pensation Act  1897  (60  and  61  Vict.  c.  37), 
sec.  1  (2)  (c) — "  Serious  and  Wilful  Mis- 
conduct"—  Acting  in  Breach  of  a  duly 
Published  Statutory  Rule — De  facto  Igno- 
rance of  Statutory  Rule  duly  Published — 
Coal  Mines  Regulation  Act  1887  (60  and 
51  Vict.  c.  6S)— Permitting  Naked  Light 
to  be  in  such  a  Position  as  to  Ignite  an 
Explosive. 

Rule  1  of  the  additional  special  rules 
framed  for  a  mine  in  pursuance  of  the 
Coal  Mines  Regulation  Act  1887  pro- 
vided— "  While  charging  shotholes  or 
handling  any  explosives  not  contained 
in  a  securely  closed  case  or  canister  a 
workman  shall  not  smoke  or  permit  a 
naked  light  to  remain  in  his  cap  or  in 
such  a  position  that  it  could  ignite  the 
explosive." 

A  miner  having  drilled  a  shothole 
went  to  his  powder-box  for  a  cartridge, 
and  having  got  the  cartridge,  which  was 
not  in  a  closed  case  or  canister,  was  re- 
turning to  his  working-place  with  the 
cartridge  in  his  hand  and  his  lamp  in 
his  cap.  In  getting  back  he  had  to 
crawl  through  a  narrow  road  only  2 
feet  in  height,  and  while  he  was  doing  so 
the  naked  light  in  his  cap  came  in  con- 
tact with  the  powder  in  the  cartridge, 
an  explosion  ensued,  and  he  was  injured. 
The  conditions  of  exhibition  at  the  mine 
of  the  special  rules  satisfied  the  require- 
ments of  sub-sec.  1  of  sec.  67  of  the  Coal 
Mines  Regulation  Act  1887.  The  work- 
man, however,  did  not  de  facto  know 
the  rule,  having  neither  read  it  nor  seen 
it,  and  in  acting  as  he  did  he  was  fol- 
lowing his  own  practice  and  that  of 
other  miners  in  the  mine. 

Held  that  the  accident  having  been 
caused  through  the  workman's  breach 
of  a  duly  published  statutory^  rule,  his 
injury  was  attributable  to  his  serious 
and  wilful  misconduct  in  the  sense  of 
sec.  1,  sub-sec.  2  (c),  of  the  Act. 

M'Nicol  V.  Speirs,  Gibb,  &  Co.,  Feb. 
24,  1890,  1  F.  m4,  36  S.L.R.  428,  com- 
mented on. 

Opinion  {per  Lord  President  and 
Loitl  Kyllachy)  that  acting  in  breach  of  . 
a  duly  published  statutory  rule,  where 
there  was  no  dominant  reason  for  so 
doing,  was  serious  and  wilful  miscon- 
duct, for  which  ignorance  of  the  rule 
could  in  no  circumstances  be  an  excuse. 
Opinion  (per  Lord  M'Laren)  that  cir- 
cumstances were  conceivable  where  the 
workman  might  be  excusably  ignorant'. 
Opinion  at  Lords  Kinnear  and  Stor- 
montfa-Darling  reserved. 
Opinion  of  Lord  President  and  Lord 
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Kinnear  that,  apart  from  the  breach  of 
the  statutory  rule,  the  act  of  the  work- 
man was  serious  and  wilful  misconduct 
in  the  sense  of  the  statute,  and  that 
this  was  a  mixed  question  of  fact  and 
law  on  which  the  Court  might  review 
the  decision  of  the  arbitrator. 
The  Workmen's   Compensation   Act   1807 
(60  and  61  Vict.  cap.  37),  sec.  1,  enacts,  sub- 
sec.  2  (c) — "  If  it  is  proved  that  the  injury 
to  a  workman  is  attributable  to  the  serious 
and  wilful  misconduct  of  that  workman, 
any  compensation  claimed  in    respect   of 
that  injiuy  shall  be  disallowed." 

Clydeside  Colliery  additional  special  rule 
No.  1,  framed  in  pursuance  of  the  Coal 
Mines  Regulation  Act  1887  (60  and  61  Vict, 
cap.  58),  is  quoted  in  the  rubric. 

This  was  a  stated  case  on  appeal  from 
the  SheriCF  Court  of  Lanarkshire  at  Airdrie 
in  an  arbitration  under  the  Workmen's 
Compensation  Act  1807,  brought  by  William 
Dobron,  miner,  Ci-osshill  Cottage  Rows, 
Baillieston,  against  the  United  Collieries 
Limited,  mine-owners,  ClydesdaleCollieries, 
Broomhoiise,  who  appealed. 

The  following  were  the  facts  as  g^ven 
in  the  stated  case  — "(1)  That  on  14th 
November  lOOi  the  applicant  was  employed 
as  a  miner  at  the  respondents'  Clydeside 
Colliery. 

"  (2)  That  about  1  p.m.  on  the  said  date 
the  applicant  having  drilled  a  shothole 
went  to  his  powder-box  for  a  cartridge. 

"  (3)  That  Defore  opening  his  powder-box 
he  placed  his  lamp  on  the  ground  at  a  dis- 
tance of  6  feet  from  the  box,  but  after 
getting  a  cartridge  from  the  canister  in 
said  box  and  closmg  the  box,  he  replaced 
bis  lamp  on  his  cap  and  proceeded  to  return 
to  his  working-place  with  his  lamp  on  his 
cap  and  the  cartridge  in  his  band,  the 
cartridge  not  being  contained  in  any  case 
or  canister. 

"(4)  That  in  order  to  get  back  to  his 
working-place  he  had  to  crawl  through  a 
road  about  2  feet  in  height,  and  as  he  was 
doing  so  the  cartridge  exploded  and  injured 
his  hand. 

"  (5)  That  the  cause  of  the  explosion  was 
the  Ignition  of  the  powder  by  a  spark  from 
the  applicant's  lamp. 

"(6)  That  in  carrying  the  powder  as  he 
did  the  ajmlicant  con&avened  additional 
special  rule  No.  1,  established  for  the 
pit  under  the  Coal  Mines  Regulation 
Act,  which  special  rule  enacts  .  .  ,  [the 
additional  special  rule  was  here  given,  v. 
mjup.\.  .  . 

"  m  That  the  special  rules  originally 
established  for  the  colliery  are  kept  at  the 
pithead  in  a  wooden  box  with  folding  doors 
supported  on  a  stand,  but  the  additional 
special  rules  are  not  kept  in  that  box  but 
in  a  g[Iass  case  which  is  hung  Ld  the  shed  at 
the  pithead. 

"  (8)  That  the  applicant,  although  aware 
that  there  was  a  rule  forbidding  a  miner  to 
have  a  lamp  on  his  cap  when  taking  powder 
out  of  a  canister  or  charging  a  shothole, 
did  not  know  of  the  said  additional  special 
rule,  or  that  there  was  any  rule  against  a 
miner  having  his  lamp  on  his  cap  while 
carrying  in  His  hand  a  cartridge  not  en- 
doaed  in  a-case.    / 


"(9)  That  in  carrying  a  cartridge  as  he 
did  with  his  lamp  on  his  cap  the  applicant 
acted  in  accordance  with  his  usual  practice, 
which  he  had  followed  for  a  number  of 
years,  and  that  the  same  practice  was 
followed  by  some  other  miners  in  the  pit. 

"  (10)  That  although  the  said  additional 
special  rule  has  been  established  at  the  pit 
for  about  two  years,  it  does  not  appear  to 
be  universally  known  among  the  miners. 

"(11)  That  as  a  result  of  the  injury  he 
sustained  the  applicant  was  off  work  for 
eight  weeks,  but  resumed  work  at  the  end 
or  that  period. 

"  (12)  That  his  average  weekly  wage  in 
the  respondents'  service  during  the  twelve 
months  preceding  the  accident  was  £1, 
48.  2d." 

On  these  facts  the  Sheriff-Substitute  (Mac- 
kenzie) found  in  law—"  (1)  That  the  injury 
sustained  by  the  applicant  was  received  by 
accident  arising  out  of  and  in  the  course  of 
his  employment,  and  (2)  that  the  accident 
was  not  attributable  to  serious  and  wilful 
misconduct  on  his  part  in  the  sense  of  sec. 
1,  sub-sec.  2  (c),  of  tne  Workmen's  Compen- 
sation Act  1897.  I  therefore  awarded  the 
applicant  the  sum  of  £7,  5s.,  for  which  I 
decerned  against  the  respondents,  and  found 
him  entitlM  to  expenses." 

The  question  ot  law  for  the  opinion  of 
the  Court  was — "  Was  the  accident  to  the 
applicant  attributable  to  his  own  serious 
and  wilful  misconduct  within  the  meaning 
of  sec.  1,  sub-sec.  2  (c),  of  the  Workmen^ 
Compensation  Act  1807  ?  " 

On  19th  May  1905  the  First  Division  re- 
mitted to  the  Sheriff- Substitute  to  report — 
"(1)  Whether  the  additional  special  rule 
No.  1,  quoted  in  paragraph  6  of  the  case, 
was  the  only  special  rule  dealing  with  the 
handling  of  explosives,  or  whether  there 
were  other  rules  dealing  with  that  subject, 
either  in  the  special  rules  originally  estab- 
lished or  in  the  additional  special  rules  both 
alluded  to  in  parag^ph  7,  and,  if  so,  what 
were  the  terms  of  said  rules;  (2)  whether 
the  conditions  of  exhibition  of  (a)  the 
original  special  rules,  and  (b)  the  addi- 
tional special  rules  particularly  described  in 
paragraph  7,  were  sufficient  to  meet  the 
requirements  of  sec.  57,  sub-sec.  (1),  of 
the  Coal  Mines  Regulation  Act  1887 ;  (3) 
whether,  apart  from  the  question  of  rules, 
the  act  of  the  applicant  .  .  .  was,  looking 
to  the  nature  of  the  cartridges  as  proved, 
an  act  of  serious  and  wilful  niisconduct  on 
his  part." 

On  9th  June  1905  the  Sheriff-Substitute 
(Mackenzie:)  reported  —  "(1)  Additional 
special  rule  No.  1,  quoted  in  paragraph  6 
or  the  stated  case,  was  the  only  special  rule 
dealing  with  the  handling  of  explosives 
established  for  the  pit.  In  this  connection, 
and  in  explanation  of  my  findings  in  para- 
graph 8  of  the  case,  I  should  add  that  the 
conclusion  I  came  to  on  the  evidence  was 
that  the  applicant's  knowledge  that  there 
was  a  rule  against  a  miner  having  a  lamp 
on  his  cap  when  taking  powder  out  of  a 
canister  or  charging  a  shothole,  had  been 
obtained  from  other  miners  or  from  officials 
in  the  pit,  and  that  he  had  no  knowledge 
of  the  special  rule  itself,  or,  except  to  the 
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extent  stated,  of  the  regulations  embodied 
in  it.  (2)  The  oriKinal  special  rules  and  the 
additional  special  rules  were  both  exhibited 
in  conspicuous  places  near  the  pithead, 
where  they  might  conveniently  be  read 
by  the  persons  employed  in  the  mine,  and 
in  my  opinion  the  conditions  of  exhibi- 
tion were  in  each  case  sufficient  to  satisfy 
t^e  requirements  of  sub-sec.  1  of  sec.  a7 
of  the  Coal  Mines  Begulation  Act  1887. 
(8)  The  cartridge  carried  by  the  applicant 
was  a  two  ounce  cartridge  of  compressed 
gunpowder.  It  was  i)roved  that  such  cart- 
ridges are  covered  with  a  paper  wrapper. 
There  was  no  further  evidence  as  to  its 
nature.  In  m^  opinion  the  act  of  the  appli- 
cant, as  described  in  the  case,  exposed  nim 
to  considerable  danger,  but  I  was  satisfied 
that  he  did  not  appreciate  the  danger  or 
think  that  he  was  incurring  any  serious 
risk.  In  these  circumstances,  and  apart 
from  the  question  arising  on  the  special 
rule,  his  act  did  not  in  my  opinion  amount 
to  serious  and  wilful  misconduct." 

Thereafter,  on  13th  July,  the  First  Divi- 
sion remitted  the  case  to  Seven  Judges,  and 
it  was  heard  on  21th  November  1906. 

Argued  for  appellants^A  mine-owner 
was  bound  to  have  the  special  rules  for 
the  mine  posted  up  in  such  a  way  as  to  be 
easily  read  by  those  employed  in  the  mine 
(Coal  Mines  Regulation  Act  1887,  60  and 
61  Vict.  c.  68,  sees.  61,  62,  64,  67,  and  68). 
That  had  been  done  at  this  mine,  and  the 
Sheriff's  findings  and  the  statements  in  his 
report  showed  that  the  respondent  was 
aware  of  the  existence  of  the  regulations 
as  to  naked  lights,  though  he  may  not  have 
actually  read  them.  That  bein^  so,  his 
failure  to  observe  them  was  "  serious  and 
wilful  misconduct"  in  the  sense  of  the  Act 
— Dailly  v.  John  Watson,  Limited,  June  19, 
1900,  2  F.  1044,  37  S.L.R.  782;  ffBara  v. 
Cadeow  Coal  Company,  Limited,  February 
6,  1903,  5  F.  439,  40  S.L.K.  366;  Condron  v. 
Crawn  Paul  &  Sons,  Lim.ited,  November  5, 
1903, 6 F.  29,  41  S.L.R.  33 ;  UnUed  Collieries, 
LimiUd,  v.  M'Ghie,  June  7, 1904,  6  F.  808,  41 
S.L.R.  705.  In  M'Nicol  v.  Speirs,  Gibb, 
&  Company,  February  24,  1899,  1  F.  604, 
36  S.L.R.  4&,  the  rule  did  not  appear  to 
have  been  properly  published,  but  that  was 
not  so  here,  for  the  appellants  had  taken 
the  best  available  means  of  making  it 
known .  [Lord  Pbesidbnt— There  are  dicta 
in  M'NicoVa  case  which  seem  to  indicate 
that  even  if  the  rules  were  properly  pub- 
lished a  workman  who  failed  to  observe 
them  might  only  be  guilty  of  negligence, 
as  distinguished  from  serious  and  wilful 
misconduct.]  If  the  rules  were  published 
the  workman  was  bound  to  know  them, 
and  it  was  enough  if  he  contravened 
them.  The  breaking^  of  a  statutory  rule 
could  not  be  anything  else  than  wilful. 
De  facto  ignorance  was  no  excuse  for  failure 
to  obey  a  statutory  rule.  The  breach  of  a 
statutory  rule  was  different  from  the  failure 
to  obey  the  ordinary  regulations  of  the 
employment.  The  workman  must  have 
known  there  was  danger  in  doing  what 
he  did.  That  made  his  misconduct  "wil- 
ful," and  as  the  rule  violated  was  a  statutory 
one  that  made  it  "  serious." 


Argued  for  respondent — The  purpose  of 
the  Workmen's  Compensation  Act  was  to 
give  compensation  for  the  ordinary  risks  of 
the  employment.  Mere  negligencetherefore 
was  not  a  bar  to  relief.  Whether  the  negli- 
gence was  excusable  or  not  was  a  question 
of  circumstances  in  each  case.  It  was 
therefore  a  question  of  fact.  The  arbiter 
bad  found  (1)  that  the  respondent  did 
not  in  point  of  fact  know  the  rule,  and 
(2)  that  he  did  not  appreciate  the  risk. 
I  Lord  M'Labbn— "Serious"  depends  on 
the  quality  of  the  act,  not  on  what  the 
workman  may  think  of  it.]  The  respondent 
did  not  know  the  rule,  and  therefore  could 
not  be  guilty  of  wilful  misconduct.  The 
mere  fact  that  the  rule  was  broken  did  not 
make  his  offence  serious  and  wilful  miscon- 
duct—if 'iVicoZ  V.  Speirs,  Gibb,  &  Company 
(cit.  sup.).  Whether  misconduct  was  wilful 
or  not  was  a  personal  matter,  for  it  required 
a  conscious  act,  as  distinquished  from  the 
mere  following  of  the  customary  prac- 
tice— Todd  V.  Caledonian  BaUtoay  Com^ 
pany,  June  20,  1899,  1  F.  1047,  36  S.L.R.  784 ; 
Le^Dla  v.  Great  Western  Raihoay  Company, 
1877,  L.R.  3  Q.B.D.  195,  per  L.  J.  Bram- 
well,  at  p.  206;  in  re  Young  <fc  Harston's 
Contract,  L.R.,  31  Ch.D.  168,  at  p.  175,  Bowen 
L.J. ;  Smith  v.  Baker  &  Sons,  [1801]  A.C. 
326.  In  aU  the  earlier  cases  (except  that  of 
M'Nicol,  cit.  supra)  actual  knowledge  was 
either  proved  or  implied,  and  in  all  the 
cases  (except  that  of  Dailly,  cit.  supra)  the 
risk  was  obvious. 

At  advising — 

Lord  Prebidknt— This  is  a  stated  case 
in  an  arbitration  under  the  Workmen's 
Compensation  Act.  The  facts  which  are 
given  in  the  case,  which  has  been  drawn  by 
the  learned  Sheriff,  are  these.  The  appli- 
cant was  a  miner  and  employed  as  sucn  in 
the  respondents'  Clydeside  Colliery.  On 
a  certain  occasion  he,  having  drilled  a 
shothole,  went  to  his  powder  box  for  a 
cartridge.  Having  got  the  cartridge,  he 
return^  to  his  working-place  with  the 
cartridge  in  his  band  and  nis  lamp  on  his 
cap.  In  getting  back  to  his  working-place 
he  had  to  crawl  through  a  narrow  road 
only  two  feet  in  height.  While  he  was 
doing  so,  the  naked  light  on  his  cap  came 
in  some  way  in  contact  with  the  powder  in 
the  cartridge,  an  explosion  ensued,  and  he 
was  injured  in  the  hand.  Now,  in  doing 
what  he  did  there  is  no  question  that  he 
was  contravening  additional  special  rule 
No.  1,  established  under  the  Coal  Mines 
Regulation  Act,  which  rule  enacts  that 
"  while  charging  shotholes  or  handling  any 
explosive  not  contained  in  a  securely  closed 
case  or  canister,  a  workman  shall  not 
smoke  or  permit  a  naked  light  to  remain 
on  his  cap.^'  The  learned  Sheriff,  acting  as 
arbitrator  upon  these  facts,  and  in  respect 
of  the  further  fact  established,  viz.,  that 
the  applicant  did  not  de  facto  know  the 
rule,  having  neither  heard  of  it  nor  read  it, 
found  that  the  accident  was  not  attribut- 
able to  serious  and  wilful  misconduct  in 
the  sense  of  sec.  1,  sub-sec.  2  (c),  of  the 
Workmen's  Compensation  Act.  That  is 
the  point  upon  which  the  special  case  is 
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stated.  When  the  case  first  came  before 
us  we  were  of  opinion  that  there  were  still 
some  facts  which  bad  not  been  stated  in 
the    case    which   were   necessary   for    its 

£  roper  determination,  and  accordingly  your 
lorashipe  remitted  the  case  to  the  Sheriff 
and  asked  him  to  answer  certain  specific 
questions,  amongst  others,  these — whether 
the  conditions  of  the  exhibition  of  the 
special  rule  were  sufficient  to  meet  the 
requirements  of  sec.  67,  sub-sec.  1,  of  the 
Coal  Mines  Reg^ulation  Act,  and  also 
whether,  apart  from  the  question  of  rules, 
the  act  of  the  applicant  as  described  was, 
lookinK  to  the  nature  of  the  cartridges  as 
proved,  an  act  of  serious  and  wilful  mis- 
conduct on  his  part.  We  had  before  us 
the  report  of  the  learned  Sheriff-Substitute 
in  answer  to  that  remit,  in  which  he  tells 
ns  that  in  his  opinion  the  conditions  of 
exhibition  of  the  special  rules  were  such  as 
to  satisfy  the  requirements  of  the  Coal 
Mines  Regulation  Act.  He  then  sets  forth 
the  nature  of  the  cartridge,  a  two-ounce 
cartridge  of  compressed  gunpowder  covered 
with  a  paper  wrapper.  He  states  that  in 
his  opinion  the  act  of  the  applicant,  as 
described  in  the  case,  exposed  nim  to  con- 
siderable danger,  but  that  he  was  satisfied 
that  he  did  not  appreciate  the  danger  or 
think  that  he  was  incurring  any  serious 
risk,  and  in  these  circumstances,  and  apart 
from  the  question  arisiiig  on  the  special 
rule,  the  learned  SherifPSubstitute  adds 
that  "bis  act  did  not  in  my  opinion  amount 
to  serious  and  wilful  misconduct."  Now, 
the  section  of  the  Act  on  which  the  ques- 
tion turns  is  in  these  words — "If  it  is 
proved  that  the  injury  to  a  workman  is 
attributable  to  the  senous  and  wilful  mis- 
conduct of  that  workman,  any  compensa- 
tion shall  be  disallowed."  I  am  of  opinion 
that  when,  as  here,  it  is  proved  that  an 
accident  happened  through  the  disregard 
of  one  of  _  the  proper  statutory  colflery 
rules,  that  is  in  itseli  an  act  of  serious  and 
wilful  misconduct.  After  all,  what  are 
these  rules  P  They  are  a  set  of  rules  which 
are  made  for  the  safety  of  the  mine  and 
all  the  workers  therein.  I  need  not  go 
through  the  sections  in  the  Coal  Mines 
Regulation  Act,  because  it  is  quite  suffi- 
cient to  say,  as  your  Lordships  are  well 
aware,  that  there  are  anxious  provisions 
for  the  way  in  which  the  rules  are  to  be 
exhibited,  and  that  it  is  made,  among 
other  tbin^,  a  general  offence  if  the  rules 
are  then  disregioded.  Now,  that  seems  to 
me  to  end  the  matter.  Of  course  it  is  per- 
fectly evident  that  a  man  might  transgress 
a  rule  and  yet  that  that  might  not  amount 
to  serious  and  wilful  misconduct,  because 
the  accident  might  not  be  attributable  to 
his  transg^ssion  of  the  rule.  It  would  not 
do,  if  an  accident  happened,  to  simply  prove 
that  the  man  had  transgressed  some  rule 
or  other,  and  to  say  "  therefore  you  forfeit 
your  right  to  compensation  because  you 
are  a  breaker  of  rules."  The  transgression 
of  the  rule  must  be  associated  with  the 
cause  of  the  accident.  As  to  the  applica- 
tion of  that  to  the  present  facts,  I  do  not 
enlarge  upon  it,  because  there  is  obviously 
no  doubt  that  the  reason  this  accident 


happened  was  that  the  man  did  what  the 
rule  told  him  not  to  do,  namely,  keep  an 
open  light  in  bis  cap  near  a  cartridge  which 
was  not  properly  protected.  There  have 
been  four  cases  in  this  Court  all  dealing 
with  the  transgression  of  these  rules,  and 
upon  the  same  question  in  the  section 
01  the  Compensation  Act,  viz.,  whether  the 
breach  was  serious  and  wilful  misconduct. 
There  is  the  case  of  Dailly  v.  John  Watson, 
lAmited  (2  F.  1(M4),  which  had  reference  to 
the  same  rule  as  here  (it  was  the  carrying 
of  a  naked  li^ht),  and  that  would  be  an 
absolute  decision  in  point  were  it  not  for 
the  fact  that  this  man  did  not  de  fo-cto 
know  the  rule.  He  had  never  read  it  or 
seen  it.  Now,  in  Dailly's  case  the  report 
bears  that,  there  being  no  proof  one  way 
or  the  other,  the  man  was  presumed  to 
know  the  rule.  No  doubt  there  is  an 
expression  of  the  Lord  Justice-Clerk  in 
Dailly's  case  that  he  still  held  his  judgment 
open  when  a  case  would  occur  where  the 
man  did  not  de  facto  know  the  rule.  The 
next  case  was  that  of  O'Hara  v.  The  Cad- 
zow  Coal  Company,  Limited  (6  F.  4^). 
That  was  a  case  having  to  do  with  the 
omission  to  sprag.  In  that  case  also  the 
man  knew  the  rule.  In  the  case  of  the 
United  Collieries,  Lvmited  v.  M'Ghie  (6  F. 
808),  which  was  the  case  of  a  bottomer 
going  through  the  gate  near  the  bottom  of 
the  pit,  there  again,  so  far  as  the  report 
bears,  the  applicant  knew  the  rule.  JBut 
at  the  same  time  all  those  cases  are  so  far 
decisions  in  point  that  they  certainly  give 
countenance  to  the  idea  that  the  breaking 
of  one  of  these  colliery  rules  is  serious,  ana 
doing  something  in  contravention  of  them 
which  causes  an  accident  is  serious  and 
wilful  misconduct.  There  is  only  one  other 
case,  which,  of  course,  was  naturally  relied 
upon  by  counsel  at  the  bar  as  going  the 
other  way,  and  that  is  the  case  of  M'Nicol 
V.  Speirs,  Gibb,  &  Company  (1  F.  fl04).  I 
am  bound  to  say  that,  so  far  as  I  myself 
am  concerned,  I  could  not  have  concurred 
in  the  judgment  of  that  case,  and  I  am  free 
to  say  so  because  we  are  here  sitting  as  a 
Court  of  Seven  Judges.  If  that  case  can  be 
explained  upon  the  ground  that  the  rules 
in  that  case  were  not  proved  to  have  been 
properly  posted,  then  I  should  have  con- 
curred in  the  jud^^ent,  because  I  ttunk 
it  goes  without  saying  that  a  rule  not  pro- 
perly posted  is  really  no  rule  at  all ;  it  is 
merely  a  piece  of  paper  in  the  employer's 
"pocket,  so  to  speak,  and  no  question  of 
breach  can  arise  until  the  rule  is  posted. 
But  where  I  humbly  disagree  with  the  dicta 
in  that  case  I  may  explain  thus.  There 
was  certainly  a  mscussion  in  that  case 
whether,  assuming  the  rule  to  be  properly 
posted,  you  yet  mav  not  have  a  further 
question — whether  there  was  in  each  par- 
ticular case  serious  and  wilful  misconauct 
in  the  man's  not  knowing  the  rule.  Now 
in  my  opinion  that  does  not  admit  of  any 
exception.  The  man  is  bound  to  know  the 
rule,  and  of  course  the  question  under  the 
Act  of  Parliament  is  not  whether  there  has 
been  serious  and  wilful  misconduct,  but 
whether  the  injury  is  attributable  to  serious 
and  wilful  misconduct.      In  other  words, 
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the  c^uestion  of  serious  and  wilful  miscon- 
duct 18  always  a  question  of  something  the 
man  does.  Whether  he  knew  the  rule — 
whether  it  was  serious  or  wilful  misconduct 
not  to  know  the  rule,  does  not  seem  to  me  to 
enter  thediscussion,  because  if  he  had  known 
the  rule  there  would  then  have  been  the  fur- 
ther question,  what  he  would  have  done  in 
consequence— a  thing  that  of  course  in  the 
case  of  a  man  not  knowing  the  rule  you  never 
can  tell.  But  it  seems  to  me  that,  viewing 
these  rules  as  I  do  under  the  Act  of  Parlia- 
ment, there  is  no  possible  exception  to  the 
duty  of  knowing  the  rule.  When  a  person 
knows  the  rule  I  could  conceive  that  there 
might  be  a  possible  exception  which  would 
excuse  him  from  breaking  it.  That  is 
another  matter.  For  instance,  to  put  one 
case,  supposing  there  had  been  an  explosion 
in  the  mine,  and  in  order  to  save  the  lives 
of  many  other  people  a  man  temporarily 
broke  tne  rule,  that  would  seem  to  me  to 
be  a  proper  excuse,  and  would  then  turn 
what  >8  generally  termed  serious  and  wilful 
misconduct  into  something  which  is  not 
misconduct ;  but  that  would  be  ao  excuse 
in  fact,  and  would  have  nothing  to  do  with 
the  question  of  not  knowing  the  rule.  I  do 
not  nesitate  to  say  that  whenever  a  man 
breaks  a  colliery  rule  which  has  been  pro- 
perly posted,  and  an  accident  happens  in 
consequence,  that  is  serious  and  wilful  mis- 
conduct, unless  he  can  show  that  there  was 
some  dominant  reason  for  his  breaking  the 
rule  on  that  particular  occasion.  Of  course 
there  was  nothing  of  that  sort  here,  and 
therefore  I  am  of  opinion  that  there  was 
serious  and  wilful  misconduct.  I  ought  to 
say,  further,  that  although  this  case  was 
sent  to  Seven  Judges  in  order  to  consider 
this  very  important-  question  on  the  rule, 
really  on  the  facts  of  this  case  I  should  be 
prepared  to  hold  that  there  was  serious  and 
wilrul  misconduct.  No  doubt  the  learned 
Sheriff  says  that  it  is  not  so  in  his  opinion, 
but  T  do  not  think  that  his  opinion  on  that 
matter  is  an  opinion  on  a  question  of  fact. 
I  think  it  is  on  a  mixed  question  of  fact  and 
law,  and  that  allows  us  to  review  it,  and  if 
I  am  allowed  to  review  it,  then  I  find  that 
he  tolls  me  that  what  the  workman  here 
did  was  a  dangerous  thing,  but  that  he 
considers  that  particular  workman  did  not 
appreciate  the  risk.  Now,  I  entirely  demur 
to  the  idea  that  you  are  to  measure  these 
things  by  a  subjective  standard  which  varies 
with  every  workman  employed.  The  only 
result  is  that  the  more  looihardy  a  persoil 
is  the  less  can  he  be  guilty  of  serious  and 
wilful  misconduct.  I  think  you  must  judge 
all    these    things  as  all  other  things    are 

i'udged — by  the  general  standard  of  man- 
:ina,  and  therefore  I  would  be  prepared  to 
hold,  if  necessary,  that  on  the  facts  alone 
there  was  serious  and  wilful  misconduct 
here,  but  the  case  is  more  important  on  the 
other  matter,  and  my  opinion  therefore  is 
that  we  should  answer  the  question  in  the 
way  I  have  suggested. 

Lord  M'Laben— I  concur  in  the  opinion 
of  your  Lordship  in  the  chair,  except  that 
I  do  not  wish  to  be  understood  as  express- 
ing a  doubt  as   to  the  soundness  of  the 


decision  in  M'NicoVa  case.  It  is  not  of  very 
much  consequence  whether  that  decision 
was  right  or  wrong  once  the  (question  has 
been  determined,  as  I  think  it  is  now  deter- 
mined, that  the  infraction  of  a  mining  rule 
amounts  to  serious  and  wilful  misconduct 
where  it  is  the  cause  of  the  accident,  but  I 
think  there  may  be  an  exception  to  that 
principle  where  the  workman  is  either  ex- 
cusably ignorant  of  the  rule  or  where  he 
breaks  the  rule  through  some  pa.ramount 
necessity.  Now,  in  M'NicoVa  case,  the  rule 
in  question  was  to  the  effect  that  after  a 
shot  had  been  lighted,  if  it  did  not  explode, 
the  workman  was  to  wait  half  an  hour 
before  going  to  look  at  the  charge,  and 
there  was  evidence  that  the  letter  of  the 
rule  had  been  generally  disregarded,  and 
that  the  practice  was  to  wait  for  what  was 
considered  a  reasonable  and  sufficient  time. 
We  thought  that  the  workman  might  ex- 
cusably hold  the  rule  to  be  no  longer  in 
observance  because  in  point  of  fact  it  was 
not  observed  in  the  pit,  and  that  seems  to 
me  to  be  one  of  the  exceptions  that  may  be 
admitted  to  what  is  otherwise  a  principle 
of  universal  application.  I  think  it  will 
always  be  very  difficult  to  establish  an  ex- 
ception, because  the  very  purpose  of  those 
rules  is  to  guard  against  accident  and  in- 
jury to  life  and  property,  and  whoever 
undertakes  to  disregai-d  them  undertakes 
a  very  heavy  responsibility. 

Lord  Kinkbab— I  agree  with  your  Lord- 
ship, but  with  one  qualification,  because  I 
desire  to  reserve  my  opinion  on  a  point 
which  I  think  is  not  necessary  to  the 
judgment,  namely,  whether  it  is  or  is  not 
possible  that  there  may  be  a  reasonable 
answer  to  a  case  alleging  wilful  and  serious 
misconduct  when  rules  at  a  mine  have  been 
published  and  the  miner  has  transgressed 
them — alleging  what  your  Lordship  has 
called  some  dominant  cause,  or  even  alleging 
ignorance  of  their  existence.  The  question 
is  not  whether  ignorance  of  a  bye-law  is 
excusable,  but  whether  an  act  done  in  such 
ignorance  is  wilful  misconduct.  I  should 
rather  decide  that  question  when  the  case 
arises,  and  I  do  not  think  it  has  yet  arisen. 
I  do  not  think  it  arose  in  the  case  of 
M'Nicol  V.  Speira,  Gibb  &  Company, 
because  the  judgment  in  that  case  pro- 
ceeded upon  the  Hypothesis  that  the  rules 
had  not  been  properly  published.  The 
opinion  of  the  Court  was  that  the  facts 
before  them  did  not  show  proper  publica- 
tion of  the  rule,  and  at  the  same  time  tliat 
they  did  show  that  the  ordinary  course  of 
working  in  the  mine,  with  the  knowledge 
and  sanction  of  the  owners  and  managers 
of  the  mine,  involved  a  departure  from  the 
rules,  and  that  was  thought  relevant  both 
because  it  tended  to  prove  ignorance  con- 
sequent upon  the  failure  to  publish,  and 
because,  as  between  master  and  servant  the 
former  can  hardly  maintain  that  a  method 
of  working  amounts  to  wilful  misconduct 
when  he  has  himself  authorised  and  en- 
couraged it.  I  do  not  see  therefore  that 
that  decision  is  in  point,  since  we  hold  that 
the  accident  to  the  pursuer  happened 
through  a  disregard  of  a  duly  published  rule 
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whicfa  he  must  or  oueht  to  have  known.  I 
of  course  assent  to  the  observation  which 
fell  from  your  Lordship  that  ignorance  of 
the  rule  will  not  and  cannot  in  itself  be  the 
wilful  and  serious  misconduct  which  causes 
the  accident.  I  agree  also  upon  the  second 
point  which  arises,  apart  from  the  rules 
and  from  the  publication  of  the  rules.  I 
have  very  much  the  same  difficulty  as  I 
think  your  Lordship  has  in  interfering  with 
a  judgment  of  the  arbitrator  which  appears 
to  involve  only  a  question  of  fact,  and  the 
question  of  serious  and  wilful  misconduct 
is  primarily  a  question  of  fact.  But  then  it 
is  a  question  of  mixed  fact  and  law,  and  I 
think  the  report  of  the  learned  Sheriff  in 
this  case  enables  us  to  distinguish  between 
the  fact  and  the  law  involved  in  this 
decision,  so  as  to  raise  the  true  point  for 
our  own  judgment,  because  he  sets  out  cer- 
tain facte  as  proved  which  undoubtedly  in- 
volve extremely  reckless  conduct  on  the 
part  of  the  miner.  The  Sheriff  finds  that 
he  carried  a  naked  light  in  his  cap,  having 
at  the  same  time  in  his  hand  a  cartridge  of 
powder  very  insufficiently  protected,  and 
did  so  while  he  was  going  through  the  low 
passages  of  a  mine.  That  that  was  a  piece 
of  serious  and  wilful  misconduct,  as  ex- 
posing both  himself  and  all  the  other  work- 
men in  the  mine  to  a  very  serious  danger, 
seems  to  me  to  be  beyond  doubt,  and  I 
quite  agree  that  to  say  that  the  man  him- 
self did  not  exactly  appreciate  the  amount 
of  danger  to  himself  in  no  way  tends  to 
show  that  Uiis  misconduct  was  not  serious, 
and  does  tend  to  show  that  it  was  wilful. 

LOBD  Kyllachy  — I  agree  with  your 
Lordship  in  the  chair.  It  appears  to  me 
that  to  disobey  a  special  rule  such  as  that 
here  in  question  is  serious  and  wilful  mis- 
conduct in  the  sense  of  the  statute ;  and  it 
does  not  seem  to  me  to  be  any  excuse  or  to 
make  anydifference  that,  the  rule  beingduly 
published,  the  particular  miner  does  not 
choose  to  read  it  or  make  himself  acquainted 
with  its  terms.  I  should  perhaps  add  that 
I  do  not  myself  see  how  it  could  be  anv 
excuse  or  make  any  difference  although 
the  rule  should  have  been  commonly  dis- 
obeyed, or  even  disobeyed  with  the  know- 
l^ge  of  the  employers. 

Lord  Stobmonth-Dabling — It  seems  to 
me  that  the  question,  whether  the  injury 
to  a  workman  is  attributable  to  his  own 
"serious  and  wilful  misconduct"  within 
the  meaning  of  section  1  (2)  (c)  of  the 
Workmen's  Compensation  Act  1807,  so  as 
to  disentitle  him  to  compensation  in  respect 
of  that  injury,  is  in  general  a  question  of 
mixed  law  and  fact.  I  can  quite  imagine 
cases  in  which  it  may  be  a  question  of  lact 
alone,  and  in  which  the  finding  of  the 
Sheriff  as  arbitrator  on  the  facts  would 
therefore  be  final.  But  in  this  case  I  think 
the  Sheriff  is  right  in  stating  the  question 
as  one  of  law. 

Accepting  it  as  such,  and  taking  the 
stated  case  along  with  the  Sheriff's  report 
of  0th  June  1905  in  answer  to  the  remit  of 
the  First  Division,  we  are  told  that  the 
injury  was  attributable  to  the  act  of  the 
workman  in  carrying  an  unenclosed  cart- 


ridge in  his  hand  and  crawling  through 
a  road  about  two  feet  in  height  while  his 
lamp  was  on  his  cap,  with  the  result  that  a 
spark  from  the  lamp  ignited  the  cartridge; 
that  this  act  constituted  a  contravention 
of  a  special  rule  established  for  the  pit 
under  the  Coal  Mines  Begulatiou  Act  1887 ; 
and  that  the  rule  was  exhibited  in  such  a 
manner  as  to  satisfy  the  requirements  of 
that  Act.  It  is  true  that  the  Sheriff  has 
also  found  that  the  workman  was  ignorant 
of  the  rule,  and  that  in  acting  contrary  to 
it  he  followed  his  own  usual  practice  and 
the  practice  of  some  other  miners  in  the 
pit.  But  this,  as  it  seems  to  me,  cannot 
excuse  him  if  he  was  bound  to  know  the 
rule,  and  that  he  was  so  bound  follows 
necessarily  from  the  fact  of  its  due  publi- 
cation. 

His  act,  therefore,  was  clearly  "miscon- 
duct." But  the  question  remains,  was  it 
"  serious  and  wilful  misconduct?"  I  should 
not  like  to  say  that  there  may  not  conceiv- 
ably be  some  contravention  of  a  rule  having 
statutory  force,  when  arising  from  ignorance 
of  the  rule,  which  could  not  be  so  described. 
Acontravention  must  generally  be  "serious" 
if  injury  results  from  it,  which  it  must  do 
before  the  question  can  arise ;  but  it  must 
also  be  shown  to  be  "serious  and  wilful." 
Where,  however,  you  have  a  duly  published 
rule  contravened,  and  the  only  excuse  for 
the  person  contravening  it  is  that  he  did 
not  take  the  trouble  to  make  himself  ac- 
quainted with  its  terms,  the  serious  and 
wilful  character  of  the  misconduct,  in  my 
opinion,  consists  in  his  not  informing  him- 
self of  what  he  ought  to  know,  and  has  the 
means  of  knowing,  for  the  safety  both  of 
himself  and  others. 

I  therefore  concur  with  your  Lordships 
that  the  question  of  law  ought  to  be 
answered  in  the  affirmative,  and  that  the 
award  of  the  Sheriff-Substitute  should  be 
recalled. 

Lord  Low— I  agree  with  all  your  Lord- 
ships that  the  accident  to  the  workman  in 
this  case  is  attributable  to  serious  and 
wilful  misconduct,  and  I  adopt  the  grounds 
stated  by  your  Lordship  in  the  chair  for 
arriving  at  that  conclusion. 

Lord  Adam,  who  was  present  at  the 
hearing,  had  resigned  before  the  case  was 
advised. 

The  Court  answered  the  question  of  law 
in  the  affirmative,  recalled  the  award  of 
the  arbitrator,  and  remitted  to  him  to 
dismiss  the  claim. 

Counsel  for  Claimant  and  Bespondent — 
M'Chu«,  K.C.— J.  A.  Christie.  Agents— 
St  Clair  Swanson  &  Manson,  W.S. 

Counsel  for  Respondents  and  Appellants 
—The  Dean  of  Faculty  (Campbell,  K.C.)— 
R.  S.  Home.  Agents— W.  &  J.  Burness, 
W.S. 
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Thwniay,  December  21. 

FIRST    DIVISION. 

PUBVES  V.    CABSWELL. 

Adminiatration   of  Justice— Trial   before 

Lord   Ordinary   toUTiout  a  Jury — Lord 

Ordinary  before  whom  Case  Depending 

Removed  to  Inner  House — Competency  of 

Lord  Ordinary  thereafter  Coinpleting  the 

Trial— Lunacy  (Scotland)  Act  1866 (Wand 

30  Vict.  c.  51),  sec.  24— Cour<  of  Session 

Act  1850  (13  and  14  Vict.  c.  36),  sec.  46. 

In  an  action  of  damages  against  a 

medicivl  man  for  the  alleged  wrongful 

granting  by  him  of  a  certificate  under 

the  Lunacy  Acts,  the  Lord  Ordinary — 

before  whom  the  case  was  bein^  tried 

without  a  jury,  in  accordance  with  the 

Srovisions  of  sec.  24  of  the  Lunacy  Act 
366,  and  sees.  46  and  47  of  the  Court  of 
Session  Act  1850 — was  removed  to  the 
Inner  House  before-  hearing  counsel  on 
the  proof  or  pronouncing  nis  findings 
in  fact. 

Held  that  there  was  no  incompetency 
in  the  Lord  Ordinary,  though  removed 
to  the  Inner  House,  completing  the 
trial  of  the  action. 

Allan  V.  M'Murray,  June  20,  1855, 
17  D.  960,  comm.ented  on. 
The  Lunacy  (Scotland)  Act  1866  (29  and 
30  Vict.  c.  51),  sec.  24,  enacts—"  In  any 
action  at  law  which  may  be  raised 
against  any  medical  person  in  respect  of 
any  certificate  granted  by  him  under  the 
provisions  of  this  Act  or  of  any  of  the 
recited  Acts,  the  issue  or  issues  after  being 
adjusted  shall  be  tried,  and  the  amount  m. 
damages  (if  any)  assessed,  by  the  Lord 
Ordinary  before  whom  such  action  depends 
without  a  jury,  and  the  proceedings  at  and 
consequent  on  the  trial  of  such  issue  or 
issues  shall  be  regulated  by  the  provisions 
of  the "  Court  of  Session  Act  ifeO  "  with 
respect  to  the  proceedings  at  and  conse- 
quent on  the  trial  by  the  Lord  Ordinary 
without  a  jury  of  such  issues  as  may  under 
the  provisions  of  that  Act  be  so  tried." 

The  Court  of  Session  Act  1850  (13  and  14 
Vict.  c.  38),  sec.  46,  enacts— " .  .  .  Whenever 
any  issue  shall  be  tried  by  a  Lord  Ordinary 
without  a  jury,  such  Loi-d  Ordinary  shall 
take  notes  of  the  evidence,  and  shall  hear 
counsel  thereon,  and  otherwise  the  pro- 
ceedings shall  be  conducted  continuously 
and  as  nearly  as  may  be  in  an  ordi- 
nary jury  trial ;  and  within  eight  days 
after  the  proceedings  at  the  trial  are  con- 
cluded sucn  Lord  Ordinary  shall  pronounce 
an  interlocutor,  in  which  he  shall  state 
specifically  what  he  finds  in  point  of  fact ; 
and  it  shall  be  competent  to  either  party, 
by  written  note  within  eight  days  from 
ite  date,  to  bring  such  interlocutor  of  the 
Lord  Ordinary  under  review  of  the  Lord 
Ordinary  upon  his  own  notes  of  evidence, 
who  shail  forthwith  hear  parties  thereon ; 
and  it  shall  be  competent  to '  the  Lord 
Ordinary  upon  such  review,  and  within 
eight  days  after  hearing  parties,  either  to 
correct    his    interlocutor    as  regards  such 


findings  in  fact,  or  to  order  a  new  trial  as 
he  may  think  fit,  provided  always  that  if 
either  of  such  periods  of  eight  days  extends 
into  vacation  or  recess,  such  period  shall 
not  be  held  to  elapse  till  the  fourth  day 
after  the  next  meeting  of  the  Lords  Ordi- 
nary or  the  Court  thereof." 

This  was  an  action  at  the  instance  of 
William  Purves,  170  Dumbarton  Boad,  Glas- 
gow, against  Dr  John  Carswell,  5  Boyal 
Crescent,  Glasgow,  for  £10,000  in  name  of 
damages  in  respect  of  the  alleged  wrongful 
granting  by  the  defender  of  a  certificate 
under  the  Lunacy  Acts.  There  was  also 
another  similar  action  at  the  instance  of  the 
same  pursuer  against  Dr  Marion  Gilchrist, 
Glasgow,  for  £10,000  damages  in  respect  of 
the  alleged  wrongful  granting  of  a  certifi- 
cate under  the  Lunacy  Acts.  These  two 
actions  by  consent  of  parties  were  set  down 
for  trial  on  the  same  days,  and  by  minutes 
lodged  in  each  process  it  was  Sjgreed  that 
the  evidence  and  productions  in  the  one 
cause  should  be  held  as  and  taken  to  be  the 
evidence  and  productions  of  the  other. 

The  action  against  Dr  Carswell  was 
called  and  depended  before  Lord  Pearson 
(Ordinary)  unXil  his  removal  to  the  Inner 
House  in  December  1905.  In  accordance 
with  the  provisions  of  the  Lunacy  (Scot- 
land) Act  1866,  sec.  24  (quoted  supra), 
an  issue  was  adjusted  for  tne  trial  01  the 
cause,  and,  following  thereon,  proof  was 
led  before  Lord  Pearson  by  the  parties  on 
certain  days  of  November  1005.  On  the 
conclusion  of  the  proof  the  Lord  Ordinary 
continued  the  case  for  hearing  counsel  till 
13th  and  14th  December,  upon  which  days 
he  appointed  counsel  to  be  beard.  In  the 
interval  between  the  conclusion  of  the 
proof  and  the  diet  appointed  for  the  hear- 
ing of  counsel  Lord  Pearson  was  removed 
to  the  Inner  House.  Nothwithstanding 
this,  by  consent  of  parties  and  by  arrange- 
ment with  Lord  Pearson,  the  hearing  took 
place  at  the  appointed  diet,  viz.,  13tn  and 
l4th  December,  on  the  footing  that  he 
would  pronounce  the  interlocutor  with  the 
findings  in  fact  required  by  sec.  46  of  the 
Court  of  Session  Act  1850  (quoted  eu^ra), 
and  proceed  to  dispose  of  the  cause  as  if  he 
had  continued  to  be  the  Lord  Ordinary 
before  whom  the  cause  depended.  After 
the  hearing  Lord  Pearson  made  avizandum. 

The  defender  Carswell  presented  a  note 
to  the  Lord  President  which  appeared  in 
the  Single  Bills  on  December  21, 1906.  To 
this  note  the  defender  annexed  a  copy  of 
a  minute  presented  on  behalf  of  the  de- 
fender  to  Lord  Mackenzie.  This  minute, 
after  narrating  the  facts  above  set  forth, 
stated  that  after  hearing  counsel  on  13th 
and  14th  December,  a  question  had  been 
raised  by  Lord  Pearson  with  regard  to. his 
power  to  pronounce  an  interlocutor  con- 
taining the  findings  in  fact,  or  to  proceed 
further  with  the  cause,  having  regard  to 
the  decision  in  Allan  v,  M'Murray,  June 
20,  1855,  17  D.  960. 

The  minute  further  set  forth  that  the 
eight  days  within  which  the  Lord  Ordinary 
must,  in  terms  of  sec.  46  of  the  Court  of 
Session  Act  I860;  pronounce  an  interlocutor 
with  his  findings  in  fact  expired  on  22nd 
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December.  The  minute  craved  Lord  Mac- 
kenzie to  verbally  report  the  case  to  the 
First  Division. 

The  crave  of  the  note  presented  by  the 
defender  to  the  Lord  President  was  "to 
remit  the  case  to  Lord  Pearson  to  pro- 
nounce an  interlocutor  containing  the  find- 
ings in  fact  and  proceed  in  the  cause  as  if 
he  were  still  the  Lord  Ordiriajry  before 
whom  the  cause  depended  within  the  mean- 
ing and  for  the  purposes  of  sec.  46  of  the 
statute  of  1860;  or  otherwise  to  give  such 
direction  or  such  remedy  as  to  tne  Court 
may  seem  proper." 

Lord  Presidbnt— The  point  to  be  de- 
cided has  arisen  in  these  circumstances. 
'Sij  sec.  21  of  the  Lunacy  Act  of  1886  actions 
of  damages  for  wrongful  incarcei-ation  in 
a  lunatic  asylum  are  directed  to  be  ti-ied 
under  the  provisions  of  sec.  46  and  47  of  the 
Court  of  Session  Act  of  1850,  that  is  to  say, 
by  a  Lord  Ordinajry  without  a  jury.  Lord 
Pearson  tried  this  case  in  that  way,  but 
before  hearing  counsel  or  pronouncing  find- 
ings in  fact,  which,  under  the  provisions  of 
the  statute,  he  was  bound  to  do.  Lord  Pear- 
son took  his  seat  in  this  Division  owing  to 
the  resignation  of  Lord  Adam. 

The  course  of  procedure  which  these  sec- 
tions 46  and  47  of  the  Act  of  1860  presciibe 
is  that  the  Lord  Ordinary,  having  heard 
the  case,  shall  pronounce  a  series  of  find- 
ings in  fact,  which  he  must  do  within  eight 
days  after  the  trial  is  concluded.  Another 
period  of  eight  days  is  given  to  the  parties 
during  which  they  may  lodge  what  is  prac- 
tically a  reclaiming  note  to  the  Lord  Ordi- 
nary against  his  own  findings.  His  ultimate 
findings  become  final,  but  toe  law  which  he 
applies  to  them  is  reviewable  in  the  Inner 


The  point  which  has  arisen  is  what  is  to 
be  done  in  the  circumstances.  I  should  not 
myself  have  been  doubtful  were  it  not  for 
the  case  of  Allan  v.  M'Murray,  17  D.  960. 
That  case  was  almost  parallel  to  this  but 
not  quite,  although  the  method  of  trial  was 
the  same.  Lord  Curriehill  had  pronounced 
the  first  set  of  findings,  but  within  the 
eight  days  he  was  removed  to  the  Inner 
House.  What  happened  then  was  that 
Lord  Ardmillan,  wno  took  up  the  case  as 
an  Outer  House  Judge,  reversed  Lord  Cur- 
riehill's  finding^.  Ft  was  held  that  Lord 
Ardmillan's  procedure  was  altogether  inept, 
but  it  was  also  held  that  there  was  no  way 
of  curing  the  matter  except  by  retrying  the 
whole  case  from  the  beginning. 

I  do  not  doubt  that  the  decision  in  that 
case  was  correct,  that  is  to  say,  that  Lord 
Aiylmillan  had  no  power  to  reverse  Lord 
Curriehill's  findings,  and  in  that  sense  the 
^dgment  does  not  need  to  be  attacked. 
But  the  views  on  which  that  judgment  was 
pronounced,  viz.,  that  there  was  no  way  of 
caring  the  matter  but  by  a  re-trial  from 
the  beginning,  if  it  is  right,  constitutes  in 
my  opinion  something  little  short  of  a 
scandal  in  our  methods  of  procedure.  But 
I  have  come  to  the  conclusion  that  we  are 
driven  to  no  such  unfortunate  result.  When 
I  look  at  the  46th  section  of  the  Act  it  is 
abundantly  clear  that  the  whole  proceed- 


ings in  a  trial  of  this  kind  are  to  take  place 
before  the  same  Judge.  What  would 
happen  in  the  event  of  tne  death  of  a  Judge 
it  is  unnecessary  to  inquire,  but  where 
there  is  no  death  it  seems  to  me  quite  cer- 
tain that  the  statute  intends  that  one  Jliord 
Ordinary  is  to  finish  the  whole  matter. 
Now,  I  have  gone  through  all  the  Procedure 
Acts  from  1808,  and  what  they  come  to  is 
this— Originally  the  Court  all  sat  as  one 
Court,  and  the  so-called  Outer  House  was 
not  really  in  any  sense  a  separate  Court, 
but  was  simply  a  place  where  one  of  the 
fifteen  Judges  sat  for  the  preparation  of 
cases,  just  as  another  sat  in  the  Bill 
Chamber.  All  that  was  changed  in  1808. 
The  Court  was  made  to  sit  in  two  Divisions, 
and  the  Judges  were  appropriated  to  the 
two  Divisions,  the  First  Division  consisting 
of  the  Lord  President  and  Seven  Judges, 
and  the  Second  Division  of  the  Lord  Justice- 
Clerk  and  Six  Judges;  and  these  appro- 
priated Judges — Oruinary  Judges  as  they 
were  called — sat  in  rotation  in  the  Outer 
House  to  prepare  cases,  as  had  been  origin- 
ally done  by  one  of  the  old  fifteen.  The 
next  alteration  that  came  was  that  instead 
of  each  of  the  Ordinary  Judges  doing  that 
work  in  rotation,  the  four  Junior  Ju&es  of 
the  First  Division  and  the  three  Junior 
Judges  of  the  Second  were  taken  for  the 
work,  the  others  being  allowed  to  remain 
in  the  Divisions  without  going  to  the  Outer 
House.  Inasmuch  as  that  reform  could  not 
be  carried  out  without  the  consent  of  the 
Judges  concerned,  there  was  provision  made 
for  a  transition  stage.  And  then,  in  the 
Extract  Act  of  1810(50  Geo.  Ill  c.  112),  section 
32,  it  was  provided  "as  soon  as  five  Junior 
Ordinary  Judges  shall  officiate  as  permanent 
Lords  Ordinary  in  the  manner  herein 
directed,  three  Judges  in  either  Division 
shall  be  a  quorum  in  the  Inner  House,  and 
the  other  Judges  of  the  Court  of  Session 
shall  be  relieved  from  attendance  in  the 
Outer  House  and  from  performing  the 
duties  of  Lords  Ordinary  therein,"  and  that 
alteration  stands  to  this  day.  Tour  Lord- 
ships will  see  that  this  leaves  the  position 
of  the  Inner  House  Judges  just  the  same  as 
it  was  in  the  days  of  the  old  fifteen  except- 
ing that  they  are  not  compellable  to  do 
ordinary  Outer  House  work.  But  so  far  as 
competency  goes,  I  have  no  doubt  that  all 
the  Judges  of  the  Court  of  Session  can  do 
Outer  House  work  ;  I  have  no  doubt  that 
the  Presidents  of  the  Divisions  are  com- 
petent to  do  it. 

The  result  is  that  there  is  no  incom- 
petency in  a  Lord  Ordinary  going  on  and 
finishing  his  Outer  House  work  though  in 
the  meantime  he  has  become  an  Inner 
House  Judge.  There  might  be  a  difficulty 
if  Lord  Pearson,  standing  upon  the  section 
of  the  Act,  refused  to  go  to  the  Outer 
House,  for  I  do  not  see  how  we  could  com- 

Eel  him  to  do  so.     But  I  have  no  doubt  that 
lOrd  Pearson  will  do  what  the  Act  of  1850 
prescribes  and  pronounce  his  findings. 

LoBD  M'Laken — Two  points  have  to  be 
considered  in  coming  to  a  decision  in  this 
matter — (1)  All  decrees  though  issued  by  a 
single  judge  are  decrees  of  the  Court  of 
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Session,  and  the  judge  who  pronounces 
them  only  exercises  a  delegated  jurisdiction ; 
(2)  it  is  a  necessary  condition  of  the  trial 
of  a  question  of  fact  that  a  trial,  whether 
by  a  jud^e  and  jury  or  by  a  judge  alone, 
is  an  indivisible  function  which  must  be 
begun  and  finished  by  the  same  member 
of  the  Court. 

If  this  had  been  a  trial  by  a  judge  with  a 
jury  no  one  would  dispute  the  accuracy  of 
what  I  have  just  said.  The  case  is  not 
quite  so  clear  in  the  case  of  the  trial  of  a 
cause  by  a  Lord  Ordinary  without  a  jury. 
But  having  regard  to  the  policy  or  the 
statute  thei<e  can  be  little  doubt  on  the 
question.  The  statute  points  out  the  judge 
who  is  to  commence  the  trial,  but  it  does 
not  make  it  a  condition  of  his  going  on 
with  the  trial  that  he  is  to  remain  a  Lord 
Ordinary  in  the  Outer  House.  The  only 
di£Bculty  arises  on  the  case  of  Allan  v. 
M'Murray,  17  D.  960.  There  it  was  held 
that  it  was  incompetent  for  Lord  Ard- 
millan  to  review  an  interlocutor  previously 
pronounced  by  Lord  Curriehill,  who  after 
taking  the  evidence  had  been  transferred 
to  the  Inner  House.  There  the  irregular 
intervention  of  the  second  Judge  may  nave 
created  a  difBculty,  but  in  the  present  case, 
where  all  the  proceedings  have  been  regular, 
it  seems  to  me  that  the  Lord  Ordinary  who 
began  the  trial  should  carry  it  out  to  its 
conclusion. 

Lord  Kinnbab  —  I  am  of  the  same 
opinion.  With  the  greatest  respect  I  am 
unable  to  agree  with  the  reasoning  of  the 
learned  Judges  in  Allan  v.  M'Murray,  17 
D.  960.  It  is  perfectly  clear  that  the  statute 
contemplates  that  the  whole  proceedings 
shall  be  carried  out  by  one  judge.  [.m« 
Lordship  quoted  sec.  46.]  That  all  this  is 
to  be  done  by  one  Lord  Ordinary  is  obvious. 
This  cannot  be  put  more  clearly  than  it  was 
by  Lord  Oolonsay  in  Allan  v.  M'Murray, 
where  he  says  at  071— "The  language  of 
the  46th  section  is  applicable  throughout  to 
successive  steps  to  oe  taken  by  the  same 
judge  who  tried  the  case.  It  is  in  truth  a 
continuation  of  the  trial.  The  evidence 
has  been  taken,  but  the  verdict  has  not 
been  finally  adjusted.  The  Lord  Ordinary 
who  sits  at  the  trial  performs  the  function 
of  both  judge  and  jury.  The  object  of  the 
statute  is  to  combine  these  functions.  They 
are  not  discharged  until  the  verdict  has 
been  adjusted.  But  there  is  nothing  in 
the  statute  to  imply  that  the  adjustment 
of  the  verdict  is  to  he  left  to  a  judge  who 
has  not  heard  the  evidence."  In  this  case 
Lord  Pearson  has  heard  the  evidence,  and 
the  verdict  is  not  yet  given.  Lord  Pearson 
alone  can  give  that  verdict.  He  must  pro- 
nounce his  findings.  The  only  difficulty 
that  has  arisen  is  that  it  is  said  that  Lord 
Pearson  is  no  longer  the  Lord  Ordinary 
before  whom  the  case  is  pending.  But  the 
Lord  Ordinary  who  was  trying  the  case 
was  certainly  the  judge  before  whom  the 
action  depends,  and  it  did  not  cease  to 
depend  before  him  when  he  was  removed 
to  the  Inner  House.  It  was  still  a  depend- 
ing cause  because  it  had  not  been  disposed 
of,  and  if  it  was  depending  before   any 


judge  it  must  have  been  before  the  jud^e 
who  was  still  engaged  in  considering  it. 
I  think,  if  I  may  say  so,  with  g^reat 
respect,  that  it  was  rightly  decided  in 
Allan  V.  M'Murray  that  Lord  Curriehill's 
successor  could  not  competentlv  take  up 
the  cause  at  the  point  at  wnich  Lord 
Curriehill  left  it.  But  that  is  only  another 
form  of  saying  that  the  new  Lord  Ordinary 
was  not  the  Lord  Ordinary  in  the  cause, 
and  if  it  does  not  pass  to  another  Lord 
Ordinary  it  remains  with  the  Judge  who 
has  taken  the  evidence  but  has  not  yet 
decided  the  case.  I  agree  with  the  observa- 
tion of  Lord  M'Laren  that  the  case  is  the 
same  with  the  case  of  a  jury  trial  presided 
over  by  the  senior  Lord  Ordinary  who  in 
the  course  of  it  is  removed  from  the  Outer 
to  the  Inner  House  by  the  death  or  resigna- 
tion of  one  of  the  Inner  House  Judges  and 
the  appointment  of  a  new  Judge  in  his 
room.  It  is  not  suggested  that  in  such  a 
case  the  Lord  Ordinary  is  incompetent  to 
complete  the  trial. 

Lord  Pbabson  concurred. 

The  Lords  remitted  the  case  to  Lord 
Pearson  to  proceed  therein. 

Counsel  for  Pursuer — Crabb  Watt,  K.C. 
— Spens.  Agent — Aug.  M.  Graham  YooU 
Solicitor. 

Counsel  for  Defender— Wilson,  K.C.— D. 
Anderson.  Agents— Fraser  Sc  Davidson, 
W.8, 


Saturday,  January  13. 

SECOND    DIVISION. 

[Lord  Johnston,  Ordinary. 
M'CARDLE  V.  M'CARDLE'S  JUDICIAL 
FACTOR. 

Process— Reclaiming  Note— Competency — 
Judicial  Factory  under  sec.  lol  of  The 
Bankruptcy  (Scotland)  Act  1866,  eee.  164— 
Interlocutor  Ordering  Inquiry  and  not 
Disposing  of  Merits — Reclaiming  Note 
Incompetieru— Bankruptcy  (Scotland)  Act 
1856  (10  and  20  Vict.  cap.  79),  sece.  164 
and  ni—Act  of  Sederunt,  25th  November 
1857,  sec.  20 — DistribrUion  of  Buaineea 
Act  1857  (20  and  21  Vict.  cap.  66),  eeea.  4 
and  6. 

The  Lord  Ordinary,  in  dealing  with 
certain  objections  to  a  report  by  the 
Accountant  of  Court  on  the  accounts 
of  a  judicial  factor  appointed  under 
section  164  of  The  Bankruptcy  (Scot- 
land) Act  1856,  pronounced  an  inter- 
locutor with  a  view  to  inquiry  and 
investigation  merely,  and  which  did 
not  finally  dispose  of  any  matter  on 
the  merits. 

Held,  on  a  consideration  of  The  Bank- 
ruptcy (Scotland)  Act  1866,  sees.  164  and 
171,  Act  of  Sederunt  25th  November 
1857.  sec.  20,  Distribution  of  Business 
Act  1857,  sees.  4  and  6,  that  a  reclaiming 
note  was  incompetent. 
The  Bankruptcy  (Scotland)  Act  1856  (10 
and  20  Vict.  cap.  70)  provides,  sec.  164— 
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"It  shall  be  competent  to  one  or  more 
creditors  of  parties  deceased  to  the  amount 
of  one  hundred  pounds,  or  to  persons  having; 
an  interest  in  the  succession  of  such  parties, 
in  the  event  of  the  deceased  having  left 
no  settlement  appointing  trustees  or  other 
parties  having  power  to  manage  his  estate 
or  pnrt  thereof,  or  in  the  event  of  such 
parties  not  accepting  or  acting,  to  apply 
Dy  summary  petition  to  either  Division  of 
the  Court  for  the  appointment  of  a  judicial 
factor,  and  .  .  .  the  Court  may  appoint 
such  factor  ..."  Sec.  171  -"Where  any 
judgment  of  the  Lord  Ordinary  is  to  be 
brought  under  review  of  the  Inner  House, 
the  same  shall  be  done  by  a  reclaiming 
note  in  common  form  presented  within 
fourteen  days  from  the  date  of  the  judg- 
ment .  .  ." 

The  Act  of  Sederunt  of  25th  November 
1867,  for  regulating  the  procedure  of  judicial 
factors  under  the  Bankruptcy  Act  1856, 
provides,  sec.  29 — "  All  proceedings,  which 
in  this  Act  are  appointed  to  take  place  by 
or  before  the  Court,  shall,  although  the 
same  be  addressed  to  the  Lords  of  Council 
and  Session,  be  brought  before,  dealt  with, 
and  disposed  of  by  the  Junior  Lord  Ordinary 
ofDciating  in  the  Outer  House  or  by  the 
Lord  Ordinary  of&ciating  on  the  Bills  in 
time  of  vacation,  subject  to  the  review  of 
the  Inner  House,  in  confomiity  with  the 
4th  section  of  the  statute  20th  and  21st 
Vict.  cap.  56  (The  Distribution  ot  Business 

Act  xm). 

The  Distribution  of  Business  Act  1857 
(20  and  21  Vict  c.  56)  provides,  sec.  4 — 
"All  summary  petitions  and  applications 
to  the  Lords  of  Council  and  Session  which 
are  not  incident  to  actions  or  causes  actually 
depending  at  the  time  of  presenting  the 
same  shall  be  brought  before  the  Junior 
Lord  Ordinary  officiating  in  the  Outer 
House,  who  snail  deal  therewith  and  dis- 
pose thereof  as  to  him  shall  seem  just ;  and 
in  particular  all  petitions  and  applications 
falling  under  any  of  the  descriptions  follow- 
ing snail  be  so  enrolled  before  and  dealt 
with  apd  disposed  of  by  the  Junior  Lord 
Ordinary,  and  shall  not  be  taken  in  the 
first  instance  before  either  of  the  two 
.Divisions  of  the  Court,  viz.  .  .  ."  [Here 
foUovna  a  list  of  petitions  and  applications.) 
Sec.  6 — "It  shall  not  be  competent  to 
bring  under  review  of  the  Court  any  interlo- 
■  cutorpronounced  by  the  Lord  Ordinary  upon 
any  such  petition,  application,  or  report  as 
aforesaid  wiUi  a  view  to  investigation  and 
inquiry  merely,  and  which  does  not  Anally 
dispose  thereof  upon  the  merits ;  but  an^ 
judgment  pronounced  by  the  Lord  Oi-di- 
narv  on  the  merits  .  .  .  may  be  reclaimed 
against.  .  .  ." 

J.  M.  M'Leod,  C.A.,  Glasgow,  was  in  1899 
appointed  judicial  factor  on  the  estate  of 
the  deceased  James  M'Cardle,  late  of  Carn- 
lough,  in  the  county  of  Antrim,  farmer, 
ana  of  124  Trongate,  in  the  city  of  Glasgow, 
on  a  petition  at  the  instance  of  his  widow, 
Mrs  Ellen  Mullin  or  M'Cardle,  brought 
under  section  164  of  the  Bankruptcy  (Scot- 
land) Act  1866. 

The  factor  entered  into  management  of 
the  es'tatis, '  and  ulGmately; -with  a  view  to 


winding  up  the  factory  and  obtaining  his 
discharge,  lodged  his  accounts,  which  were 
in  ordinary  course  remitted  to  the  Accoun- 
tant of  Court,  who  lodged  a  report  upon 
them. 

Mrs  M'Cardle  lodged  objections  to  the 
Accountant's  report,  maintaining,  inter 
alia,  that  as  her  husband  was  a  domiciled 
Irishman  at  his  death,  his  executry  was 
an  Irish  executry,  for  which  she  was 
responsible,  and  that  the  rights  hinc  inde 
must  be  determined  on  that  footing.  She 
also  averi'ed  that  the  factor  had  allowed  no 
value  for  the  goodwill  of  a  lodging-house 
business  in  Trongate,  Glasgow,  which  had 
belonged  to  the  ^ceased. 

The  Lord  Ordinary  (Johnston)  on  23rd 
December  1905  pronounced  an  interlocutor 
allowing  the  parties  proof  on  the  question 
of  the  deceased's  domicile  and  the  goodwill 
of  the  Trongate  business. 

Mrs  M'Cardle  reclaimed  against  the  in- 
terlocutor. 

The  judicial  factor,  on  the  reclaiming 
note  appearing  in  the  Single  Bills,  objected 
to  its  competency,  arguing — The  factor 
having  been  appointed  under  sec.  164  of  the 
Bankruptcy  Act  ISTifl,  the  )jroceedings  were 
regulated  by  sec.  29  of  the  Act  of  Sederunt 
of  25th  November  1857.  The  effect  of  that 
section  was  to  add  petitions  and  applica- 
tions brought  under  the  Bankruptcy  Act 
1856  to  the  list  of  those  petitions  and  appli- 
cations contained  in  the  fourth  section  of 
the  Distribution  of  Business  Act  1857,  in 
which  review  of  any  interlocutor  pro- 
nounced with  a  view  to  investigation  and 
inquiry  merely,  and  which  did  not  finally 
dispose  of  the  merits,  was  expressly  ex- 
cluded by  sec.  6  of  that  Act. 

Argued  for  the  reclaimer — It  was  sec. 
171  of  the  Bankruptcy  Act  1856  that 
dealt  with  review,  and  it  contained  no 
limitation  as  to  the  nature  of  the  inter- 
locutor that  could  be  reclaimed  against. 
Further,  sec.  29  of  the  Act  of  Sederunt  of 
25th  November  1857  referred  only  to  sec.  4 
of  the  Distribution  of  Business  Act  1857, 
and  made  no  mention  whatever  of  sec.  6, 
which  was  the  only  section  that  limited  the 
right  of  review. 

Lord  Justice-Clekk— It  seems  to  me 
perfectly  clear  that  if  sec.  6  of  the  Distri- 
bution of  Business  Act  1856  applies  to  this 
case,  Mr  Home's  argument  is  conclusive. 
On  a  consideration  of  the  statutes  and  of 
the  Act  of  Sederunt,  I  am  satisfied  that  it 
does  apply,  and  that  this  reclaiming  note 
is  therefore  incompetent,  since  it  is  against 
an  interlocutor  pronounced  with  a  view  to 
investigation  and  inquiry  merely,  and  does 
not  finally  dispose  of  any  matter  upon  the 
merits. 

Lords  Kyixacht,  Stormonth  Dar- 
ling, and  Low  concurred. 

The  Court  refused  the  reclaiming  note  as 
incompetent. 

Counsel  for  Reclaimer— Findlay.  Agents 
—Gill  &  Pringle,  W.S. 

Counsel  for  Respondent  (M'Cardle's  Judi- 
cialFactor)— Wilson, K.C.— Home.  Agents 
—Bell,  Bannerman,  &  Finlay,  W.S. 
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Saturday,  January  13. 

FIRST    DIVISION. 

[Lord  Pearson,  Ordinary. 
MILLER  &  SON  v.  OUVER  &  BOYD. 

(See  anU  November  10,  1908,  41  S.L.R.  26, 
and  6  P.  77.) 

Arhitraiwn— Scope  of  Reference— Extension 
by  Pleadinga—Bar. 

In  an  arbitration  under  a  reference 
clause  referring  any  question  as  to  the 
true  intent  and  meaning  of  a  minute  of 
agreement,  parties  lodged  claims  which 
extended  bieyond  the  limits  of  the  clause 
of  reference.  The  arbiter  closed  the 
record  and  proposed  to  allow  a  general 
proof  in  order  to  determine  whether 
the  claims  fell  within  the  reference. 
One  of  the  parties  protested  that  he 
should  not  be  compelled  to  lead  proof 
save  to  expiscate  facts  showing  the 
true  intent  and  meaning  of  the  agree- 
ment. 

Held  that  the  scope  of  the  reference 
had  not  been  enlarged  by  the  proceed- 
ings of  parties — per  Lord  President  on 
the  ground  that  the  agreement  of  par- 
ties was  the  basis  of  a  reference,  and 
there  was  no  such  agreement  here  to  an 
extended  reference;  per  Lord  M'Laren 
on  the  ground  that  no  arbitration  can- 
be  enlarged  without  the  consent  of  the 
arbiter  as  well  as  that  of  the  parties, 
and  that  had  not  been  given  here  before 
one  of  the  parties  had  resiled ;  per  Lord 
Pearson  on  the  ground  that  in  the 
special  circumstances  there  was  still 
time  for  the  parties  to  withdraw  from 
an  extended  reference. 

Opiniona  (per  Lord   President   and 
Lord  M'Laren)  that  it  is  commonly  on 
the  ground  of  bar  that  a  party  to  a 
reference  is  not  allowed  to  challenge  an 
award  which,  while  within  the  plead- 
ings in  the  reference,  is  outwitn  the 
scope  of  the  reference  clause. 
Arbiiraiion  —  Scope   of  Reference  —  True 
Intent    and    Meaning    of  Agreement  — 
Averment   that    Words    in    Agreement 
have  not  Ordinary  but  Special  Meaning 
— Averment  that  Condition  of  Agreement 
though  Apparently  not  Really  Fulfilled 
— Alleged  Fraudulent  Conduct  of  PaHy 
so   as    to  Fulfil   Condition  —  "  Busineaa 
Turnover." 

A  minute  of  agreement  which  referred 
to  an  arbiter  any  questions  as  to  its 
true  intent  and  meaning,  provided  that 
the  purchaser  of  a  business  should  pay 
a  certain  sum  for  the  goodwill  on  the 
basis  that  the  seller  should  introduce 
to  him  not  less  than  a  certain  sum  of 
"business  turnover."  The  purchaser 
refused  to  pay  the  price  on  the  ground 
that  the  condition  had  not  been  fulfilled, 
and  maintained  (1)  that "  business  turn- 
over" meant  a  turnover  of  business  on 
which  there  was  the  usual  business 
profit,  and  (2)  that  the  seller,  who 
under   the  agreement  was   thereafter 


employed  as  a  manager,  had  accepted 
business  below  current  rates  and  bound 
to  result  in  a  loss,  in  order  to  swell  and 
bring  up  to  the  required  figure  the 
turnover.  He  pleadeid  in  defence  to  an 
action  that  the  question  fell  within 
the  reference  clause. 

Held  that  the  reference  clause  was 

not  applicable   because  (1)  the  words 

"business  turnover"  must  be  taken  in 

their  ordinary  meaning^  and  left  nothing 

to  the  arbiter  to  decide,  and   (2)  the 

averment  of  the  fraudulent  conduct  of 

the  seller  when  acting  as  manager  did 

not  raise  a  question  of  "  the  true  intent 

and  meaning"'of  the  agreement. 

A  rbitration — Arbiter — Diaqualifxxdion  — 

Arbiter  Functus  Officio — Piwious  Final 

Award  by  Arbiter  Reduced  but  not  on 

Ground  of  his  Misconduct. 

Opinion  "per  Lord  Pearson  (Ordinary) 
that  an  arbiter  who  had  acted  as  arbiter 
under  a  clause  of  reference  in  an  agree- 
ment and  had  issued  his  final  award, 
which,  together  with  all  proceedings 
since  the  closing  of  the  record,  bad 
been  reduced,  but  not  on  the  ground  of 
his  misconduct,  was  not  funaus  officio 
and  disqualified  from  acting  further. 
By  minute  of  ag^ement  dated  15tb  and 
20th  April  1897  Messrs  Oliver  &  Boyd, 
publishers,  Edinburgh  (of  the  first  part) 
agreed  to  purchase  the  printer's  business  of 
Messrs  J.  Miller  &  Son,  Rose  Street  North 
Lane,  Edinburgh  (of  the  second  part).  The 
minute,  which  stipulated  that  Andrew 
Carruthers  Miller,  the  sole  partner  of  J. 
Miller  &  Son,  should  be  employed  on  certain 
terms  by  the  first  parties,  inter  alia  con- 
tained the  following  clauses: — "Second,  the 
?rice  of  the  goodwill  of  the  said  business  of 
.  Miller  ft  Son  has  been  mutually  arranged 
between  the  parties  to  be  £800  sterling,  on 
the  basis  that  the  said  second  parties  shall 
introduce  not  less  than  £1000  sterling  per 
annum  of  business  turnover  to  the  first 
parties  prior  to  90th  June  1888,  and  iu  the 
event  of  their  failing  to  introduce  business 
turnover  to  the  amount  of  £1000  sterling, 
the  parties  agree  that  the  price  of  the 
goodwill  for  which  the  second  parties  shall 
be  credited  in  the  books  of  the  first  parties 
shall  be  proportionately  less :  And  the  first 
parties  bind  themselves  to  pay  to  the  second 
parties,  as  at  15th  May  1807,  said  sum  of  ' 
£800  sterling,  or  such  lesser  sum  as  may  be 
ascertained  as  aforesaid ;  but  declaring  that 
in  no  event  shall  payment  of  the  said  sum 
of  £800  sterling  in  name  of  (goodwill  be 
deroandable  by  the  second  parties,  or  their 
heirs  or  i-epresentatives,  from  the  first 
parties  until  15th  May  1902,  unless  this 
agreement  shall  be  terminated  previous  to 
that  date  by  the  first  parties :  And  further 
declaring  that  at  15tn  May  1902  it  shall 
be  in  the  option  of  the  second  parties  to 
demand  payment  of  one  half  only  of  the 
sum  to  be  ascertained  in  name  of  goodwill, 
the  remaining  one  half  of  goodwUl  to 
remain  in  said  business,  and  to  be  paid  at 
15th  May  1907,  and  said  first  parties  to  pay 
interest  on  said  remaining  half  of  goodwill 
at  five  per  centum  from  loth  May  1902  until 
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16th  Hay  1907.  .  .  .  Third,  .  .  .  [this  clause 
contained  the  terms  of  employment  of 
Andrew  Carruthers  Miller],  .  .  .  Fofwrth, 
The  price  to  be  paid  by  the  first  parties 
to  the  second  parties  for  the  stock,  plant, 
and  machinery  and  fittings  at  present 
belong^n^  to  and  used  by  the  second 
parties  in  the  conduct  of  their  business 
as  printers  in  Rose  Street  North  Lane, 
Edinburgh,  and  to  l)e  taken  over  by  the 
parties  of  the  first  part,  shall  be  fixed  by 
mutual  valuation ;  and  said  stock,  plant, 
machinery,  and  fittings  shall  be  property  of 
the  first  parties  from  and  after  the  15th 
day  of  May  1897.  Fifth,  Meantime  it  is 
agreed  that  the  first  parties  shall  pay  to 
the  second  parties  the  said  price  ot  their 
stocks,  plant,  machinery,  and  fittings  as 
follows,  videlicet  —  (1)  the  sum  of  £600 
sterling  at  16th  May  1887,  and  (2)  a  farther 
sum  of  £600  sterling  at  30th  June  1898,  said 
sums  to  bear  interest  at  the  rate  of  five  per 
centum  from  15th  May  1897  till  paid;  and 
(3)  the  balance  of  any  price  exceedingJSlOOO 
sterling  shall  be  paid  at  15th  May  1889,  said 
balance  to  bear  interest  at  five  per  centum 
from  15th  May  1807  till  paid.  Sixth,  Should 
any  question  arise  between  the  parties 
regarding  the  true  intent  and  meaning  of 
these  presents,  the  same  is  hereby  referred 
to  Charles  Ritchie,  E!sq.,  S.S.G.,  whom 
failing,  to  James  Morton,  Esq.,  Secretary, 
Union  Bank  of  Scotland,  Limited,  Edin- 
biirgh,  whose  decision,  whether  irUerim  or 
final,  shall  be  binding  upon  both  parties." 

In  accordance  with  clause  fourth  a  valua- 
tion of  the  stock,  plant,  &c.,  was  obtained 
In^nging  out  the  value  at  £1340,  Os.  3d., 
and  this  valuation  was  signed  as  accepted 
on  22nd  July  1897  by  J.  Miller  &  Son. 
Acceptance  by  letter  of  the  same  date  was 
also  gfiven  by  Oliver  &  Bovd. 

On  lOth  August  1004  Miller  &  Son  raised 
an  action  against  Oliver  &  Boyd,  in  which 
they  sought  to  recover,  inter  alia,  £400, 
being  the  first  instalment  of  the  price  of 
the  goodwill,  and  £390,  9s.  3d.,  bemg  the 
balance  of  the  price,  as  brought  out  by  the 
valuation,  of  the  stock  and  plant. 

In  a  statement  of  facts  the  defenders  made 
the  following  averment^"  (Stat.  9)  After 
the  agreement  between  the  piu-suers  and 
defenders  was  entered  into,  the  pursuer 
Andrew  Carruthers  Miller  accepted  work 
at  prices  g^reatly  below  the  current  rate, 
and  which  he  Knew  or  ou^ht  to  have 
known  must  result  in  a  considerable  loss. 
[He  did  so  in  order  to  procure  an  apparent 
turnover  of  £1000,  and  so  enable  nim  to 
claim  £800  for  goodwill.  In  point  of  fact, 
however,  the  said  turnover  was  not  a 
business  turnover  in  the  sense  of  the  con- 
tract, it  being  an  implied  condition  of  the 
pursuers  being  entitled  to  a  payment  as 
for  goodwill  that  the  business  which  he 
introduced  was  capable  of  yielding  a  profit 
at  the  ordinary  trade  rate.]  He  did  ao  in 
order  to  attempt  to  procure  an  apparent 
turnover  of  £1600,  and  ao  enable  him  to 
claim  £800  for  goodwill.  The  laid  pre- 
tended turnover  which,  aa  appearing  from 
the  purauer'a  ataietnents  thereof,  amounts 
to  the  sum  of  £1470,  consists  only  of  a 
buaineaa  turnover  in  the  aense  of  the  aaid 


agreement  to  the  extent  ofSXZl.  The  balanee 
thereof  did  not  consist  of  legitimate  busi- 
neaa,  but  was  introduced  by  the  pursuer 
toithout  the  knowledge  or  eonaent  of  the 
defenders,  and  to  the  extent  of  at  least  £710 
waa  ao  introduced  in  order  to  create  aficti- 
tioua  appearance  of  turnover  introduced 
by  him.  The  aaid  turnover  waa  not  a 
business  turnover  in  the  aense  of  the  Tninute 
of  agreement.  On  a  sound  construction 
of  articles  2  and  3  of  the  said  minute  of 
agreement  the  defenders  contend  that  the 
business  turnover  referred  to  meant  either 
a  turnover  capable  of  yielding  a  profit  at 
the  ordinary  trade  rate  to  the  aefendera,  or 
at  all  events  such  a  turnover  as  a  prudent 
manager  of  the  defenders  with  a  practical 
knowudge  of  the  trade  would  introduce 
into  their  bxLsiness.  The  defenders  suffered 
damage  through  the  failure  of  the  pur- 
suers to  implement  their  part  of  the  agree- 
ment, amounting  to  at  least  £1000.  This 
sum  the  defenders  are  entitled  to  set  against 
any  sum  to  which  the  pursiiers  may  be 
found  entitled  .  .  ."  (The  portion  in  brackets 
was  deleted  and  the  portion  in  italics  added 
by  amendment  in  the  Inner  House.^ 

There  had  already  been  arbitration  pro- 
ceedings before  the  arbiter  Ritehie,  and 
the  arbiter's  final  award  and  the  proceed- 
ings after  the  30th  October  1809,  i.e.,  practi- 
cally everything  from  the  making  up  of  the 
record  in  the  reference,  had  been  reduced 
partly  on  the  ground  that  it  did  not  appear 
that  he  had  exhausted  the  questions,  and 
partly  on  the  ground  that  the  award  was 
in  part  ultra  vires.  The  claims  in  the 
reference  went  beyond  the  clause  of  refer- 
ence, but  on  the  arbiter  allowing  a  general 
proof  in  order  to  determine  whether  the 
claims  fell  within  the  reference,  the  pursuer 
had  protested  against  evidence  being  led 
save  to  expiscate  facts  to  prove  the  true 
intent  and  meaning  of  the  agreement  (41 
S.L.R.  26,  and  6  F.  77). 

The  defenders  now,  inter  alia,  pleaded— 
"(2)  The  action  ought  to  be  dismissed  in 
respect  that  the  questions  raised  fall  to  be 
determined  by  Mr  Ritchie  acting  as  arbiter 
in  terms  of  the  agreement.  (3)  At  all 
events  the  action  ought  to  be  sisted  until 
the  questions  submitted  by  the  parties  to 
arbitration  have  been  determined  by  Mr 
Ritehie  as  arbiter." 

The  pursuers,  inter  alia,  pleaded — "7. 
The  present  action  is  not  excluded  by  the 
clause  of  reference  in  the  minute  of  agree- 
ment or  by  the  former  arbitration  pro- 
ceedings in  respect  that-(l)  No  question 
regarding  the  true  intent  and  meaning  of 
the  agreement  is  now  raised.  (2)  Any  con- 
sent to  submit  questions  not  strictly  tailing 
within  the  clause  of  reference  was  limited 
to  the  arbitration  before  Mr  Ritchie,  et 
separatim,  was  limited  to  the  last  date  to 
wliich  Mr  Ritehie's  jurisdiction  was  proro- 

fated  by  consent  of  parties,  namely,  4th 
uly  1900.  (3)  The  said  arbitration  before 
Mr  Ritehie  lapsed  on  4th  July  1900.  (4) 
Separatim,  it  lapsed  by  the  issue  of  his 
final  decree-arbitral,  on  which  event  he 
became /unc^its  oj^eio.  (5)  The  whole  arbi- 
tration proceedings  have  been  reduced  and 
set  aside  by  the  decree  of  reduction  referred 


Digitized  by  Vj OOQ IC 


272 


The  SeotHsk  Law  Reporter.—  Vol.  XLIII.  ["'""'j^Ijp.'jIS:*^''' 


to.  (6)  Mr  Ritchie  has  become  di8<^ualiiied 
from  acting  as  arbiter  under  said  minute  of 
agreement.  (7)  Bsio  that  the  reference  to 
Air  Ritchie  is  left  untouched  as  regards  the 
proceedings  prior  to  30th  October  1880,  the 
pursuers  had  not  at  that  date  ag^ed  to 
extend  the  scope  of  the  reference." 

On  8th  August  1905  the  Lord  Ordinary 
(Pbabson)  pronounced  an  interlocutor  sist- 
ing  process  that  the  parties  might  proceed 
with  the  reference  to  Ritchie  the  aroiter. 

Orpinionn,. — \AfteT  narrating  the  origin  of 
the  action  and  the  vrovisiona  of  the  aai^ 
clauses  of  the  mimue  of  aqreement,  supra] 
—  ...  "The  present  action  i-elates  (1)  to 
the  payment  to  the  pursuer  of  the  price 
of  tne  goodwill,  with  interest ;  (2)  to  a 
small  sum  of  £4,  18s.  8d.  of  salary  due  to 
the  pursuer  dow  n  to  12th  December  1808, 
on  which  date  he  was  dismissed  by  the 
defenders ;  and  (3)  to  a  sum  of  £340,  9s.  3d., 
being  the  balance  of  the  price  of  the  plant 
and  machinery  said  to  have  been  due  and 
unpaid  to  the  pursuer  at  the  date  of  his 
dismissal. 

"  The  defence  mainly  relied  on  is,  that 
the  action  is  excluded  by  a  subsisting  refer- 
ence to  Mr  Charles  Ritchie,  S.S.C,  as 
arbiter,  and  that  in  anv  view  the  action 
should  be  sisted  until  the  questions  have 
been  determined  in  that  reference. 

"It  is  the  case  that  questions  having 
arisen  between  the  parties,  they  requested 
Mr  Ritchie  to  act  as  arbiter  under  the 
agreement,  and  after  an  ineffectual  attempt 
to  adjust  a  separate  minute  of  reference 
embracing  all  the  points  in  dispute,  the 
parties  proceeded  with  the  reference  under 
a  simple  acceptance  by  Mr  Ritchie  as  '  arbi- 
ter nominated  in  the  submission  contained 
in  the  within-written  minute  of  agreement.' 
The  arbiter's  acceptance  is  dated  5th  April 
1899,  and  on  the  same  date  he  appointed 
parties  to  lodge  claims  within  fourteen 
days,  and  answers  in  eight  days  thereafter. 
The  adjustment  of  the  record  on  the  claims 
and  answers  was  continued  from  time  to 
time,  and  on  29th  May  1899  the  record  was 
closed.  Shortly  afterwards  certain  amend- 
ments by  the  defenders  were  allowed  to  be 
added,  with  answers  for  the  pursuer,  and 
the  record  was  of  new  closed  on  22nd  June 
1899. 

"Although  the  scope  of  the  refei^nce 
clause  as  set  forth  in  the  agreement  was 
limited  to  questions  *  regarding  the  true 
intent  and  meaning  of  these  presents,'  the 
record  made  up  before  the  arbiter  and 
closed  by  him  on  22nd  June  1809  went  con- 
siderably beyond  the  scope  of  the  reference 
clause.  Tlie  parties  were  thus  committed, 
so  far  as  regards  the  proceedings  before  Mr 
Ritchie,  to  a  considerably  wider  reference 
than  the  clause  itself  would  have  covered, 
although  as  soon  as  a  proof  was  allowed 
(which  was  not  until  six  months  later)  the 
pursuer  lodged  a  minute  of  protest  against 
any  evidence  being  gfiven  to  establish  facts 
other  than  those  bearing  on  the  true  intent 
and  meaning  of  the  agreement,  and  reserved 
his  objections  against  the  competency  of  the 
arbiter  adjudicating  on  any  other  matters. 

"  In  the  result,  after  a  proof  which  lasted 
for  several  days,  Mr  Ritchie  on  Ist  June 


1000,  pronounced  a  '  decree  -  arbitral,'  in 
which  ne  found  the  present  defenders  liable 
to  the  pursuer  in  a  lump  sunt  of  £618, 7s.  lid., 
and  decerned  and  ordained  the  defenders 
to  make  payment  thereof  to  the  pursuer, 
with  interest  at  five  per  cent,  from  the  date 
of  the  decree.  He  further  found  the  pur- 
suer liable  to  the  defenders  in  two-i  birds  of 
their  expenses,  and  on  the  parties  imple- 
menting the  decree  -  arbitral  he  declared 
them  respectively  freed  and  discharged  of 
all  claims  hinc  inde  in  consequence  of  the 
minute  of  agreement  or  of  the  claims 
lodged  in  the  submission,  and  ordained 
them  each  to  execute  and  deliver  a  valid 
discharge  accordingly. 

"The  present  pursuer  bein{[  dissatisfied 
with  this  award  cnallenged  it  in  an  action 
of  reduction,  in  which  he  obtained  decree 
of  reduction  on  10th  Novemlx^r  1003.  He 
maintains  that  the  way  is  thus  clear  for  the 

§  resent  action  upon  the  agreement.  The 
efenders,  on  the  other  hand,  maintain 
that  the  matters  in  dispute  in  the  present 
action  were  within  the  scope  of  the  refer- 
ence to  Mr  Ritchie,  that  the  reduction  had 
not  the  effect  attributed  to  it  by  the  piu-- 
suer,  and  that  there  is  nothing  in  the  legal 
position  of  the  parties  to  prevent  the  arbi- 
ter from  proceeding  with  the  reference  by 
taking  it  up  at  the  point  from  which  the 
reduction  is  operative,  but  prior  to  which  it 
has  no  operation. 

"Now,  the  documents  reduced  and  set 
aside  by  the  decree  of  reduction,  which  was 
in  terms  of  the  conclusions  of  the  summons, 
were  the  orders  of  the  arbiter  from  24th 
Novemlier  1889  to  26th  January  1900  both 
inclusive,  and  also  (1)  the  proposed  findings 
issvied  on  24th  March  1900;  (2)  the  proposed 
decree-arbitral  issued  on  4th  May  1900;  and 
(3)  the  decree-arbitral  dated  1st  June  1900. 
The  first  order  rediiced  (24th  November 
1899)  allowed  to  both  pai-ties  a  proof  of  cer- 
tain specified  averments  and  to  each  a  con- 
junct probation,  and  the  remaining  orders 
were  consequential  upon  that,  in  the  way 
of  recovery  of  documents  and  the  like.  All 
this  leaves  untouched  the  reference  itself, 
and  the  procedure  therein  down  to  and 
inclusive  of  the  closed  record,  which  con- 
tains the  claims  now  made  in  this  action  so 
far  as  these  are  in  dispute.  I  note  in  pass- 
ing (as  bearing  upon  an  argument  which  I 
shall  have  to  deal  with  presently)  that  on 
4th  April  1900  the  arbiter,  '  of  consent  and 
by  retjuest  of  the  parties,'  prorogated  the 
submission  to  the  4th  day  of  July  1900. 

"The  gfrounds  of  reduction  are  set  forth, 
I  think  quite  accurately,  in  the  rubric  of 
the  case  as  reported  (Miller  &  Son,  1003, 
6  F.  78).  They  were  (1)  that  the  pursuer's 
claims  were  not  ^vtsdem  generis,  and  it  was 
impossible  to  discover  ear  facie  of  the  decree 
how  far  the  arbiter  had  considered  all  of 
them  ;  (2)  that  the  deci-ee-arbitral  did  not 
show  how  the  arbiter  had  dealt  with  the 
defenders*  counter-claim;  and  (8)  that  the 
order  for  mutual  discharges,  which  was 
admittedly  ultra  vires,  was  not  separable 
from  the  rest  of  the  decree.  In  other 
words,  it  was  not  clear  that  the  arbiter  had 
exhausted  the  reference,  while  in  another 
direction  he  had  gone  u/<ra^ne«.    I  should 
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add  that  there  was  no  allegation  of  miscon- 
duct on  the  part  of  the  arbiter,  except  that 
it  was  alleged  he  had  received  and  con- 
sidered stateinentfl  bearing  on  the  sub- 
mission which  were  made  to  him  by  the 
defenders  outwith  the  knowledge  of  the 
pursuer.  But  these  averments  were  not 
proved,  and  did  not  enter  into  the  g^unds 
on  which  decree  of  reduction  was  pro- 
nounced. 

"  In  these  circumstances  the  pursuer,  in 
replying  to  the  defenders'  appeal  to  the 
reference  as  still  subsisting,  maintains  in 
his  seventh  plea-in-law  that  it  is  at  an  end 
and  cannot  now  be  invoked  for  the  decision 
of  the  questions  raised  in  this  action ;  and 
this  on  several  g^unds. 

"  In  the  first  place,  it  is  said  there  was  a 
time  limit  which  has  long  since  expired. 
This  does  not  refer  to  the  expiry  ot  year 
and  day  before  the  final  award ;  for  though 
this  was  alluded  to  in  argument  it  was  not 
pressed.  It  could  not  apply  so  far  as  the 
reference  depended  on  the  clause  in  the 
agreement ;  and  even  beyond  this,  the 
authorities  are  to  the  effect  that  the  proper 
case  for  the  application  of  the  rule  as  to 
vear  and  day  is  where  the  usual  blank  is 
left  in  the  clause  as  to  prorogation.  The 
time  limit  here  is  said  to  have  been  fixed 
by  the  arbiter's  order  of  4th  April  1000, 
already  mentioned,  by  which  he  'of  con- 
sent and  by  request  of  parties '  prorogated 
the  submission  to  4th  July  1000.  I  cannot 
attribute  such  an  effect  to  this  order.  It 
seems  to  have  been  pronounced  oh  majorem 
cautelam  and  in  consequence  of  some  one 
having  raised  a  doubt  on  the  point.  But  it 
proceeded  on  the  erroneous  assumption 
that  the  reference  would  fall  unless  pro- 
rc^^ted;  and  I  am  unable  to  hold  this  as 
imposing  a  term  upon  its  duration  to 
which  it  would  not  otherwise  have  been 
subject. 

"Then  it  is  said  that  the  arbiter,  by 
reason  of  having  issued  his  award  as  and 
for  a  final  award,  was  functus  officio,  and 
that  this  ended  the  matter  so  far  as  he  is 
concerned.  This  is  undoubtedly  the  case 
while  the  award  stands,  as  is  illustrated 
by  many  decisions.  But  where  the  award 
has  been  reduced  in  toto  together  with  the 
documents  immediately  leading  up  to  it, 
namely,  the  proposed  findings  and  the  pro- 
posed award,  that  rule  can  nave  no  appli- 
cation. The  rule  excludes  all  dealing  on 
the  part  of  the  arbiter  with  a  final  award 
once  issued.  But  whatever  other  objec- 
tions may  be  urged  here,  that  particular 
rule  cannot  apply,  for  it  is  not  the  arbiter 
but  the  Court  which  has  dealt  with  the 
award  by  setting  it  aside  as  if  it  had  never 
been. 

"Further,  it  is  urged  that  the  arbiterhim- 
self  is  disqualified  try  what  has  happened 
from  again  taking  up  the  reference.  As  I 
have  already  said,  nothing  of  the  nature 
of  misconduct  can  be  imputed  to  him.  But 
the  disqualification  is  said  to  attach — first, 
by  reason  of  the  issuing^  of  the  final  award, 
which  shows  that  his  mind  is  already  made 
up  on  the  disputed  points;  and  secondly, 
b^  bis  having  given  evidence  in  the  reduc- 
tion on  the  defenders'  citation  and  as  their 
vol.  XUII. 


vritness.  As  to  the  first  point,  I  think  it  is 
necessary  to  distinguish,  and  in  particular 
to  have  regard  to  the  precise  grounds  of 
reduction.  Misconduct  on  the  part  of  the 
arbiter  would  of  course  preclude  his  deal- 
ing with  the  matter  again,  on  general 
grounds.    He  then  becomes  absolutely  dis- 

Sualified  from  judging  in  that  dispute, 
lut  here  the  grounds  of  reduction  were 
that  in  certain  matters  he  had  gone  beyond 
his  powers,  and  that  in  certain  other 
respects  he  had  not  exhausted  the  refer- 
ence or  might  not  have  exhausted  it.  I 
know  of  no  authority  for  holding  that  in 
such  circumstances  an  arbiter  is  disqualified 
from  again  taking  up  and  adjudging  on 
the  reference ;  nor  am  I  aware  of  any  rule 
or  princinle  of  law  which  should  compel 
such  a  decision.  But  it  is  said  that  the 
arbiter  having  been  cited  and  examined 
as  a  witness  for  the  defenders  in  the 
reduction  must  be  held  as  disqualified 
from  judging  fairly  botween  the  parties. 
That  would  no  doubt  have  been  so  if  he 
had  been  examined  on  the  merits  of  the 
dispute,  as  in  the  case  of  Dickson  v.  Orant, 
1870,  8  Macph.  566.  But  his  evidence  was 
confined  within  the  usxial  and  well-known 
limits  imposed  in  a  case  where  the  arbiter 
is  examined ;  and  this  seems  to  me  to  dis- 
tinguish this  case  also  from  that  of  Beid  v. 
Walker  (1826,  5  S.  130),  where  the  arbiter, 
having  issued  his  awarii,  had  given  a  quite 
erroneous  explanation  of  the  meaning  of  it 
to  one  of  the  parties  privately,  and  the 
Court  declined  in  the  circumstances  to 
send  the  case  back  to  the  same  arbiter. 

"On  the  whole  matter,  taking  the  facts  as 
they  stand,  I  do  not  find  any  sufficient 
cause  for  withdrawing  the  case  from  the 
cognizance  of  the  tribunal  selected  by  the 
parties.  It  was  strenuously  urged  for  the 
pursuer  that  there  is  no  question  now 
raised  which  falls  even  within  the  scope 
of  the  reference  clause  of  the  agreement, 
inasmuch  as  there  can  be  no  doubt  or 
qiiestion  as  to  the  intent  and  meaning^  of 
the  agreement  as  regards  the  expression 
'business  turnover.'  To  me  it  appears  that 
there  is  a  bona  fide  difference  between  the 
parties  as  to  the  meaning  of  that  expression 
in  this  agreement,  however  easy  it  may  be 
of  solution ;  and  I  regard  that  as  clearly  a 
matter  for  the  arbiter  to  decide,  along  with 
such  other  questions  in  disputo  as  may  have 
been  put  in  issue  by  the  parties  m  the 
closed  record  which  was  made  up  in  the 
reference.     But  since  the  arbiter  has  no 

fower  to  pronounce  a  decree  for  payment, 
think  the  proper  course  is  to  sist  this 
action." 

The  pursuers  reclaimed  and  argued — They 
were  not  bound  to  submit  the  questions  in 
dispute  to  arbitration.  There  was  no  ques- 
tion on  the  true  intent  and  meaning  of  the 
agreement.  As  to  the  £340,  Os.  3a.,  that 
was  a  liquid  debt  about  which  there  could 
be  no  dispute.  There  was  the  valuation 
accepted  by  the  parties  which  fixed  the 
sum  of  £1340,  8s.  3d.  as  the  price  of  the 
plant,  &c.,  and  of  this  £1000  had  been  paid. 
As  to  the  claim  for  £800,  the  only  question 
could  be  whether  the  conditions  under 
which  it  was  payable  were  fulfilled.    The 


Digitized  by 


vS'dSgte 


274 


The  Scottish  Law  Reporter.— Vol.  XLIIl.  [^^^^'j^'^^^*""^' 


defenders  said  that  raised  a  question  about 
the  meaning  of  the  words  "  ousiness  turn- 
over," but  no  construction  was  required 
for  these  words,  and  the  nature  of  the  turn- 
over was  a  question  of  fact.  Thei-e  must 
be  a  real  question  of  construction  if  the 
arbitration  clause  was  to  be  brought  into 
force — Mackay  &  Son  v.  Leven  Polt/se  Com- 
miamonerB,  July  20,  1898,  20  R.  1093,  30 
S.L.R.  910.  The  defeuders'  contention  that 
the  turnover  was  a  fraudulent  one  raised  a 
question  of  fact,  not  of  construction.  Fur- 
ther, the  arbitration  could  not  be  taken  up 
at  the  point  it  had  reached  prior  to  the 
proceedings  which  had  been  reduced.  On 
the  pronouncing  of  a  decree-arbitral  the 
arbitier  was  functus  oflido,  and  on  reduc- 
tion of  the  decree  his  jurisdiction  could 
not  be  revived — Bell  on  Arbitration,  205,  s. 
584;  Russell  ou  Arbitration,  8th  edition, 
100 ;  Bannatyne  v.  Cfibson  <fe  Clark,  Dec- 
ember 2,  1862,  1  Macph.  00;  North  British 
BaUtoay  Co.  v.  Barr,  November  27,  1855, 
18  D.  lOa ;  WiUwn  v.  Porter,  June  19, 1880, 
17  S.L.B.  675 ;  ire  re  arbitration  Stringer 
<fc  Riley  Brothers,  1901]  1  K.B.  105.  The 
contract  was  to  take  an  award  from  the 
arbiter  once  for  all.  If  he  faUed  to  issue  a 
valid  decree  he  could  no  longer  look  on  the 
case  with  an  unbiassed  mind.  Thie  slightest 
bias  was  enough  to  disqualify  a  person  from 
acting  as  arbiter  unless  the  parties  went 
into  the  arbitration  'n'ith  the  facts  which 
caused  the  bias  full  in  -vievf—Peckholtz  & 
Co.  V.  BusaeU  and  Others  (O.H.),  July  13, 
1899,  7  8.L.T.  135 ;  M'Lauchlan  v.  Brown  <fe 
Morrison  (O.H.),  December  1, 1900,  8  8.L.T. 
279 ;  Dickson  v.  Grant  and  Others,  Feb- 
ruary 17,  1870,  8  Macph.  666,  7  S.L.R.  317  ; 
M'Dougall  v.  Laird  &  Sons,  November  16, 
1804,  22  B.  71,  32  S.L.B.  52;  Buchan  v. 
Melville,  February  28,  1902,  4  F.  620,  39 
S.L.R.  SOS.  In  one  case  it  was  considered 
but  not  decided  whether  a  dispute  in  which 
arbitration  proceedings  had  been  set  aside 
should  be  sent  back  to  the  same  arbiter — 
Reid  V.  Walker,  December  15,  1826,  5  S.  140, 
n.e.  130.  The  reasons  for  sisting  a  case  that 
a  reference  might  be  proceeded  with  were 
stated  in  Lord  Watson's  opinion  in  Hamlyn 
&  Co.  V.  Talisker  Distillery,  May  10,  1804, 
21  R.  (H.L.J  21,  31  S.L.B.  6^  but  were  not 
applicable  here  where  there  should  be  no 
re^rence.  The  proceedings  in  the  arbitra- 
tion did  not  extend  the  scope  of  the  refer- 
ence, and  besides,  any  proceedings  which 
could  have  this  effect  had  been  swept  away 
by  the  decree  of  reduction. 

The  defenders  argued — The  scope  of  the 
reference  had  been  widened  by  the  claims 
made  by  the  pursuers  in  the  arbitration, 
llie  presentation  of  a  claim  going  beyond 
the  scope  of  the  reference  involved  a  new 
agreement  to  refer.  No  objection  being 
taken  and  the  record  closed  (not  as  a 
technical  act  but  as  a  formal  adjustment 
of  the  pleadings)  the  agreement  was  com- 
plete. The  arbiter  was  not  functus  officio 
—Bell  on  Arbitration,  297.  There  were  no 
averments  tending  to  show  that  the  arbiter 
was  disqualified  through  bias  as  in  the 
cases  cited.  There  was  something  to  refer 
under  the  reference  clause  in  the  agree- 
ment.    The  words    "business   turnover" 


meant  turnover  capable  of  yielding  a  profit 
—Mordue  v.  Palmer,  1870,  L.B.  6  Ch,  22 ; 
in  re  Stringer  and  Bannatyne  v.  Gibson  <fc 
Clark,  cit.  sup.  The  turnover  introduced 
by  the  pursuer  was  a  fictitious  turnover 
fraudulently  introduced. 

After  argument  had  been  portiallv  heard 
the  Court  pointed  out  that  the  defenders' 
averments  did  not  sufficiently  specify  and 
distinguish  their  two  replies  to  the  claim 
for  £800,  viz.  (a)  that  the  pursuer  took 
advantage  of  his  position  as  manager  to 
create  a  fraudulent  turnover ;  and  (b)  that 
"business  turnover"  meant  a  turnover 
which  was  capable  of  producing  an  ordinary 
business  profit,  and  that  this  was  a  ques- 
tion of  construction  with  which  the  arbiter 
ought  to  deal.  The  defenders  therefore  by 
permission  of  the  Court  amended  their 
averments  in  this  respect  (v.  sup.). 

At  advising — 

Lord  Prksidknt— This  is  an  action  at 
the  instance  of  Miller  &  Son  ajgainst  Messrs 
Oliver  &  Boyd.  I  do  not  think  it  necessarv 
to  preface  my  observations  with  a  full 
statement  of  the  facts,  because  not  only 
are  they  given  in  the  note  of  the  Lord 
Ordinary  to  the  interlocutor  under  review, 
but  they  are  also  fully  detailed  in  a  former 
case  between  the  same  parties,  reported  in 
6  Fraser,  of  which  case  this  is  a  sequel. 
That  action  reduced  an  award  which  Dad 
been  made  by  Mr  Ritchie  between  these 
two  parties.  The  documents  under  re- 
duction which  were  called  for  in  the 
conclusions  of  that  action  were  all  the 
proceedings  in  an  arbitration  which  bad 
taken  place  before  Mr  Ritchie  subsequent 
to  an  interlocutor  of  the  arbiter  of  30tb 
October  1800,  but  the  prior  steps  of  procedure 
in  the  arbitration,  which  consisted  of  the 
preliminary  stages,  equivalent  to  what  is 
known  in  Court  of  Session  practice  as 
making  up  the  record,  were  left  unreduced. 
The  present  action  is  raised  upon  obliga- 
tions which  arise  out  of  a  contract  between 
the  parties,  the  contract  being  in  connec- 
tion with  the  transference  of  a  printing 
business  of  the  present  pursuers  to  the 
defenders.  The  first  question  in  the  case 
has  reference  to  a  sum  of  £800,  which  is 
part  of  the  [price  conditioned  under  the 
contract  for  the  goodwill  of  the  business 
which  was  so  transferred  ;  and  the  second 
to  a  sum  of  £340  odds,  which  is  the  balance 
unpaid  of  stock-in-trade  and  fittings  which 
were  handed  over,  the  price  of  the  stock- 
in-trade  and  fittings  being  fixed  by  a 
valuation,  to  which  is  appended  a  docu- 
ment containing  an  acceptance  by  both 
sides  concerned  of  the  figures  contamed  in 
that  valuation.  The  contract  of  sale  out  of 
which  all  these  matters  arose  contained  an 
arbitration  clause  referring  to  Mr  Bitchie 
all  matters  relating  to  the  true  intent  and 
meaning  of  the  contract,  and  that  clause 
accounts  for  the  fact  that  the  parties 
betook  themselves  to  Mr  Bitchie  for  arbi- 
tration purposes. 

Now,  the  first  answer  that  is  made  by 
the  defender  to  the  demand  for  these  two 
sums  which  I  have  mentioned  is  that  the 
action  is  barred  by  the  right  of  the  defender 
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to  have  these  questions  determined  bv  arbi- 
tration and  not  by  the  Court,  and  that 
was  the  view  that  was  taken  by  the  Lord 
Ordinaiy  in  the  interlocutor  under  review. 
The  pursuer  states  several  contentions  in 
reply  to  this.  He  says,  first  of  all,  that  the 
matters  in  dispute  are  not  in  any  proper 
sense  of  the  word  questions  relating  to  the 
true  intent  and  meaning  of  the  contract. 
To  that  the  defender  replies,  that  even 
if  the  questions  do  not  fall  under  the 
origfinal  contract  of  submission  as  con- 
tained in  the  arbitration  clause  of  the  con- 
tract of  sale,  still  the  parties  have  enlarged 
the  scope  of  the  reference  by  their  proceed- 
ings before  Mr  Hitohie.  The  pursuer  re- 
plies to  that  again,  that  the  proceedings 
before  Mr  Ritchie  have  no  such  effect. 
The  pursuer,  secondlv,  contends  that  he 
cannot  go  to  Mr  Ritehie  now,  because  Mr 
Ritehie  naving  taken  up  these  mattera  in 
an  arbitration  sub8e<][uently  reduced  is  no 
longer  in  that  condition  of  absolute  open- 
mindedness  in  which  every  arbitrator  must 
be.  Of  course  he  does  not  impute  in  the 
slightest  degree  any  prejudice  of  any  sort 
to  Mr  Ritehie,  who  is  above  any  sucn  sus- 
picion, but  he  simply  says  it  is  an  implied 
condition  of  every  arbitration  submission 
that  parties  should  get  an  ai-bitrator  who 
has  had  nothing  to  do  with  the  matter 
before,  and  that  in  every  case  where  the 
arbitrator  has  had  something  to  do  with 
tiie  matter  before  his  jurisdiction  may  be 
declined  unless  it  can  be  shown  that  the 
parties  at  the  time  of  submission  knew  that 
and  took  him  with  their  eyes  open. 

Now,  if  the  parties  are  under  the  original 
contract  of  submission,  the  criterion  is 
whether  these  questions  which  are  now 
in  dispute  are  questions  having  to  do 
with  tne  true  intent  and  meaning  of  the 
contract.  Taking  first,  the  claim  for  the 
sum  of  dB340  odds,  the  pursuer  in  evidence 
of  his  claim  produces  a  document — I  would 
not  exactly  say  that  it  is  a  liquid  docu- 
ment— which  settles  the  matter  if  noth- 
ing more  can  be  said,  because  it  is  a  valu- 
ation of  the  machinery  in  question  with 
attested  acceptance  of  the  fig^iires  in  that 
valuation  by  both  parties,  bringing  out  a 
total  sum  of  £1340,  98.  3d.  Admittedly 
there  has  been  a  payment  to  account  of 
£1000,  and  accordingly  of  course  the  balance 
prima  facie  remains  due,  and  therefore  it 
would  seem  to  me  to  be  impossible  to  say 
that  there  is  any  question  which  could  be 
submitted  to  an  arbitrator  under  the  true 
intent  and  meaning  of  the  purposes  of  the 
contract. 

To  the  claim  for  the  £800  the  defence  that 
is  made  upon  the  merits  is  this — There  was 
a  clause  in  the  contract  which  made  the 
payment  of  the  £800  conditional  upon  there 
being  a  turnover  of  £1600  in  the  business 
transferred,  and  the  defenders  say  that  that 
turnover  was  never  attained.  When  the  case 
was  first  heard  before  your  Lordships— and 
of  course  when  it  was  first  heara  before 
your  Lordships  it  was  in  the  condition  in 
which  it  was  when  the  Lord  Ordinary  pro- 
nounced his  judgment-your  Lordshipscame  ; 
to  be  of  opinion  that  the  defender  had  not  i 
been  sufficiently  precise  in  his  statements  | 


about  this  question  of  the  turnover,  in 
respect  that  he  really  attempted  in  one 
statement  to  make  two  allegations,  which 
when  analysed  are  really  two  very  different 
allegations — the  one  being  in  one  sense  what 
might  be  called  a  point  oflaw,  and  the  other 
being  rather  different.  Accordingly,  your 
Lordships  invited  the  defender  if  he  wished 
these  points  to  be  raised,  to  amend  his 
record,  and  that  has  now  been  done.  That 
amendment,  I  think,  has  brought  out  per- 
fectlyclearlyandsatisfactorilythe  two  differ- 
ent points  which  are  sought  to beraised.  The 
one  is  that  turnover  means  turnover  cap- 
able of  yielding  a  profit.  Tliat  does  not 
seem  to  me  to  be  a  question  at  all,  J  do 
not  think  it  is  possible  for  a  person  to  take 
anyphrase  in  a  contract  which  is  conceived 
in  ordinary  Enjglish,  and  then  by  attaching 
quite  a  fantastic  meaning  to  the  English  to 
say  that  he  has  thereby  raised  a  question 
of  law.  Turnover  means  turnover,  and 
the  result  of  that  turnover  may  be  a  profit 
to  the  business  or  not,  and,  accordingly,  I 
am  of  opinion  that  there  is  no  question  in 
that  point  of  the  defence  that  could  go  to 
the  arbiter,  for  there  is  nothing  for  him  to 
determine. 

The  other  question  is  different.  It  is  set 
forth  that  the  pursuer,  as  manager  of  the 
business  after  it  was  transferred,  had  the 
right  of  taking  in  contracts  for  work  which 
bound  the  firm,  and  that  he  took  in  work 
not  on  ordinary  tradesmanlike  terms,  but 
simply  with  the  view  of  fictitiously  increas- 
ing the  turnover.  I  think  it  is  perfectly 
clear  that  while  that  is  a  perfectly  relevant 
defence,  it  is  a  defence  which  has  nothing 
to  do  with  the  true  intent  and  meaning  oi 
the  contract.  It  is  a  defence,  on  the  facts, 
that  what  is  called  turnover  is  not  really 
turnover  at  all,  but  is  part  of  a  scheme  not 
far  short,  I  think,  of  a  fraudulent  scheme. 
Accordingly,  here  again  I  do  not  think  that 
there  is  anything  to  send  to  an  arbiter. 
Now,  that  disposes  of  the  matter,  provided 
we  are  under  the  arbitration  clause  as 
constituted  by  the  clause  in  the  original 
contract. 

How  now  shall  the  matter  stend  when 
we  come  to  the  question  of  whether  the 
submission  has  been  enlarged  by  the 
conduct  of  parties?  I  do  not  hesitate 
to  say  that  I  have  had,  not  difficulty 
in  this  part  of  the  case,  but  rather  doubt 
if  I  am  right,  because,  although  it  is  not 
in  any  sense  res  judicata,  it  is  quite  obvi- 
ous that  the  learned  Judges  of  the  other 
Division  took  the  view  that  it  had  been 
so  enlarged  in  the  case  that  I  have  quoted, 
and  the  same  view  seems  to  have  been 
taken  by  Lord  Kyllachy  in  another  Outer 
House  case,  the  details  of  which  I  need  not 
go  into ;  but  at  the  same  time  I  am  not 
certein  that  the  matter  was  really  argued 
with  the  same  precision  before  the  other 
Division  as  it  has  been  now,  and  for  this 
very  good  reason  that  after  all  it  did  not 
very  much  matter  there. 

Now,  the  only  foundation  of  submis- 
sion must  always  be  the  consent  of  the 
parties,  the  submitters.  That  consent  is 
appropriately  shown  by  a  formally  tested 
contract  of  submission,  or,  as  here,  by  a 
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clause  of  submission  contained  in  a  contract 
relating  to  other  things,  and  it  may  be 
shown  in  other  ways,  for  wherever  you 
have  got  something  that  will  really  show 
a  consent  between  the  two  parties  to  a 
submission,  that  is  enough.    There  is  no 
technical  rule  of  law  which  says  that  it 
must  be  done  with  any  certain  formality, 
but  none  the  less  you  must  show  consent 
of  the  parties.    Now,  when  parties,  having 
entered  into  a  contract  of  submission,  which 
is,  so  to  speak,  limited  in  its  scope,  proceed 
to  an  arbitration  under  that  contract  of 
submission,  I  think  I  am  at  least  right  in 
saying  this,  that  primd/acie  you  certainly 
expect  the  pleadings  in  that  arbitration  to 
have  the  function  of  carrying  out  the  con- 
tract of  submission  upon  which  they  are 
indubitably  based,  and  not  of  forming  a 
new  contract  of  submission.    These  plead- 
ings are  not  as  a  rule  written  by  the  party 
himself,  but  are  written  by  his  legsd  adviser, 
and  it  would  be  a  very  ststrtling  proposition 
to  suppose  that  by  the  mere  act  of  his  legal 
adviser,  whose  mandate  is  to  carry  out  the 
original  proceedings  and  not  to  institute 
new  ones,   the  party  could   be   bound  to 
submit  questions  far  beyond  the  scope  of 
the  submission  to  which  he  had  already 
put  his  hand.    I  do  not  mean  that  in  the 
course    of   pleadings    that   might   not   be 
done.    I  think  you  might  bind  the  client 
iroxD.    the    whole    scope    of    the    circum- 
stances.   I  am  far,  therefore,  from  giving 
countenance  to  this,  that  if  parties  choose 
to  put   in   claims  and  go   on    after  their 
submission  with  an  arbitration  which  is 
somewhat  wider  than  the  strict  terms  of 
the   original  contract  of  submission,  and 
then  And  the  award  little  to  their  taste, 
that  they  might  be  entitled  to  turn  round 
and  then  take  the  matter  critically  upon  the 
contract  of  submission.    But  the  doctrine 
which  would   prevent    them   would  be.   I 
think,  not  so  much  the  doctrine  that  you  had 
proved  against  them    a    new  contract  in 
the   earlier  period   of  the   pleadings,   but 
the  doctrine  of  bar,   which  has,   I  think, 
been    probably    more    fully    developed    in 
the    sister    country   under    the    name    of 
estoppel.    But  here,  owing  to  the  question 
of   reduction,  we  are   not  in   that  condi- 
tion.    We  have  to  judge  of  this  point  as 
if  this  matter  had  arisen  at  the  time  of 
the  interlocutor  of  30th  October  1809.    Now, 
what  did  these  parties  do  in  this  arbitra- 
tion ?     No  doubt  they  put  in  claims  which, 
being  framed  as  merely  for  pecuniary  sums, 
covered  these  sums  about  which  there  is  at 
present  the  dispute.    But  they  do  no  more 
than  that,  and  the  arbiter  seems  in  initio 
to  have  taken  a  perfectly  proper  view  of 
the  subject,  because  he  said  he  proposed 
to   allow    a    proof   as   to   the   determina- 
tion   of    the    agreement,    and    as    to    the 
turnover  of  the  printing  business,  its  ex- 
tent and  nature,  in  order  that  he  might 
determine     whether     the     claims     made 
in   respect   thereof   fell    within    the   true 
intent   and   meaning   of    the    agreement. 
Qpon  that  the  present  defenders  in  the  case 
asked  for  a  hearing,  and  they  then  started 
the  point  that  the  reference  had  been  en- 
larged, and  there  for  the  moment  they  were 


successful  before  the  arbiter,  but  the  other 
parties  at  once  protested  that  they  ought 
not  to  be  made  to  lead  proof  vipon  any  sub- 
jects which  did  not  go  to  an  expiscation  of 
what  was  the  true  intent  and  meaning 
of  the  agreement.  In  the  face  of  that  pro- 
test, taken  at  once  when  the  matter  came 
to  a  head,  it  seems  to  me  almost  impossible 
to  contend  that  you  have  here  such  a  con- 
sent of  the  parties  as  to  make  what  is  a  new 
contract  of  submission ;  and  therefore  I 
come  to  the  conclusion  that  this  submission 
has  not  been  enlarged.  I  think  it  is  better 
for  the  law  that  it  should  be  thus,  because 
I  do  consider  it  a  most  dangerous  doctrine 
that  when  parties  enter  into  a  submission, 
the  terms  of  which  they  carefully  consider 
and  then  sign,  you  may  suddenly  find  that 
at  any  moment  of  the  pleadings  something 
quite  outside  these  terms  is  imported  into 
uie  reference,  and  I  think  abuse  can  be 
checked  perfectly  satisfactorily  by  apply- 
ing the  doctrine  of  bar  or  estoppel.  Tlie 
pursuer  argued  that,  even  assuming  that 
the  submission  had  been  enlarged,  the  pre- 
sent pursuer  could  not  be  called  upon  to  go 
before  Mr  Ritchie  again.  That  is  a  point 
which  at  first  I  confess  I  did  not  think  was 
strong,  but  I  wish  to  say  most  emphatically 
that  the  learned  Dean  of  Faculty's  argu- 
ment convinced  me  that  the  point  was 
one  of  extreme  dlfiBculty.  In  the  view 
that  I  have  taken  of  the  case  it  is  imma- 
terial to  decide  that.  I  only  wish  to  say,  • 
therefore,  that  I  entirely  reserve  my  opinion 
upon  the  point,  and  although  the  liord  Ordi- 
nary has  decided  it,  I  am  not  to  be  held  as 
concurring  with  him  in  that  matter. 

Lord  M'Laren — The  substantial  question 
which  we  have  to  consider  is  whether  the 
present  action  is  excluded  by  an  agreement 
to  refer  to  arbitration  the  questions  raised 
on  this  record.  The  case  is  peculiar  in  this 
respect,  that  the  parties  have  already  gone 
to  arbitration  upon  questions  arising  in 
the  execution  of  the  contract  in  question, 
i.e.,  the  contract  for  the  purchase  of  the 
printing  business.  In  consequence  of  the 
arbitrator  having  gone  beyond  the  scope 
of  the  reference  on  material  points,  bis 
award  has  been  set  aside  by  a  decree  of 
the  other  Division  of  the  Court,  but  in  such 
terms  as  to  leave  the  pleadings  and  certain 
interlocutory  orders  of  the  arbitrator  ap- 
parently unaffected  by  the  decree  of  reduc- 
tion. Accordingly  the  defenders  say  that 
there  is  still  a  pending  submission — which 
is  undoubtedly  true  in  a  sense— and  that 
nothing  whicii  has  been  done  in  regard 
to  either  the  hearing  of  the  case  or  the 
decision  of  the  arbiter  precludes  them  from 
settine  up  the  reference  again,  and  thereby 
excluding  the  action. 

I  hold,  in  common  with  your  Lordship  in 
the  chair,  that  the  question  whether  the 
arbiter  is  functrui  officio  is  a  very  delicate 
and  important  question,  because  it  is  a 
question  that  must  occasionally  arise  in 
other  cases  of  much  greater  importance, 
and  as  I  concur  in  the  judgment  proposed 
upon  the  other  grounds,  I  should  desire  to 
reserve  my  opinion  upon  this  question.  I 
am  especially  desirous  of  doing  so,  because 
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in  a  standard  work  on  the  law  and  prac- 
tice of  arbitration  in  England — Kussell  on 
Arbitration — it  is  laid  down  as  a  perfectly 
accepted  and  undoubted  proposition  that 
when  the  award  of  an  arbitrator  is  set  aside 
his  functions  are  at  an  efid  and  the  arbitra- 
tion cannot  be  set  up.  I  should  be  unwilling, 
unless  compelled  bv  principle  or  authority, 
to  establish  a  different  rule  in  Scotland 
from  what  has  been  established  and  found 
to  work  conveniently  in  the  sister  country, 
but  it  may  be  that  the  principles  of  our  law 
might  in  a  case  raising  the  question  lead  to 
a  conflict  of  practice,  and  I  do  not  desire 
to  give  any  definite  opinion  upon  it. 

The  question  whether  the  parties  have 
agreed  to  enlarge  the  scope  of  the  refer- 
ence arises  in  this  way.  There  are  two 
claims  made  in  this  action.  One  of  these 
is  for  a  balance  due  on  the  price  of 
machinery,  and  it  raises  no  difficulty,  for 
there  is  really  no  question  as  to  the  price 
of  the  machinery. 

The  other  claim  arises  upon  the  terms  of 
the  contract  of  sale,  and  relates  to  a  sum 
which  was  to  be  paid  for  the  goodwill  of 
the  business  based  on  the  turnover.  Now, 
I  agree  with  your  Lordship  that  when  a 
case  is  before  the  Court,  and  the  question 
arises  whether  it  should  be  sent  to  an 
arbitrator  to  determine  the  true  meaning 
of  the  contract,  we  must  be  satisfied  that 
there  is  a  question  upon  the  meaning  of  the 
contract  wnich  would  justify  the  case  being 
turned  out  of  Court.  It  may  be  that  if 
parties  had  voluntarily  gone  before  the 
arbitrator  and  one  of  them  had  said, 
"A  turnover  means  a  turnover  that  has 
resulted  in  a  profit  at  the  end  of  the  year," 
the  arbitrator  mi^ht  well  have  found  that 
the  most  convenient  way  of  disposing  of 
the  defence  was  simply  to  repel  it  as  mani- 
festly unsound,  but  it  does  not  follow 
that  we  are  to  send  the  case  to  an  arbi- 
trator that  he  should  go  through  what 
may  be  an  empty  form.  But  then  it 
is  also  said  that  the  manager  for  his  own 
purposes  had  made  sales,  or  made  con- 
tracts for  printing,  below  trade  prices, 
with  the  dishonest  purpose  of  swelling 
the  turnover,  and  thereby  getting  in  the 
shape  of  goodwill  a  larger  sum  than  he 
stood  to  lose  upon  the  sales.  That  may  be 
a  relevant  objection  to  the  claim,  but  it  has 
nothing  to  do  with  the  meaning  and  effect 
of  the  contract  of  sale,  and  therefore,  unless 
the  reference  has  been  enlarged,  obviously 
that  is  not  a  question  for  the  arbitrator  at 
all.  Now,  I  am  perfectly  satisfied  that  the 
scope  of  the  reference  may  be  enlarged  by 
the  action  of  the  parties  when  they  come 
before  the  arbitrator.  Whether  particular 
acts  have  that  effect  or  not  is  always  a 
circumstantial  question  which  depends  on 
the  facts  of  the  case.  There  are  some  cases 
where  the  statements  in  the  pleadings 
before  the  arbiter  may  be  so  clear  and 
unequivocal  that  the^  put  it  beyond  ques- 
tion that  the  arbitration  must  be  enlarged. 
There  are  others  where  we  may  not  be  able 
to  see  evidence  of  an  original  intention  to 
enlarge,  and  yet  where,  if  the  arbiter  goes 
on  to  decide  questions  outside  the  scope  of 
the  reference,  it  may  be  held  that  the 


defending  party  is  stopped  or  barred  from 
saying  that  he  nas  not  enlarged  it,  because 
his  actions  have  been  inconsistent  with 
such  an  attitude.  But  the  present  case 
does  not  seem  to  me  to  fall  within  either  of 
these  categories. 

I  think  Uiat  the  solution  of  this  case  lies 
in  this  proposition,  that  no  arbitration  can 
be  enlarged  without  the  consent  of  the 
arbitrator  as  well  as  the  parties  to  the 
reference.  No  arbitrator  by  accepting  a 
reference  undertakes  to  do  anything  more 
than  to  decide  the  questions  which  are 
submitted  to  him  in  the  written  contract 
of  reference.  Of  course,  if  the  arbitrator 
makes  no  objection,  and  goes  on  to  consider 
other  questions,  he  wduld  be  held  to  have 
given  his  consent,  but  until  the  merits  of 
the  case  are  approached  by  the  arbitrator, 
either  by  the  leading  of  evidence  or  by 
agreements  between  the  parties,  I  cannot 
hold  that  there  is  a  final  agreement  to 
enlarge. 

Now,  how  stand  the  facts  in  this  case? 
It  is  no  doubt  true  that — intentionally  or 
'per  incuriam — these  questions  were  in- 
cluded in  the  claims  originally  submitted 
to  Mr  Ritehie,  but  before  proof  was  taken 
the  pursuer  entered  a  protest  against  the 
arbitrator  proceeding  to  deal  with  this 
question.  Well,  I  think  his  protest  was 
in  time,  because  it  was  taken  before  the 
parties  had  been  beard  in  the  enlarged 
reference,  and  it  is  consonant  with  general 
contractual  principles  that  until  a  con- 
tract is  assented  to  by  all  the  parties 
anyone  may  withdraw,  I  think  there  is 
no  question  in  this  case  that  there  was 
loeug  pcenitentite  at  the  time  when  the 
protest  was  made,  and  therefore  that  there 
never  was  on  the  part  of  the  pursuers  a 
final  and  binding  a^«ement  to  enlarge  the 
reference.  It  follows,  then,  that  as  the 
qiiestions  raised  in  this  action  are  not  ques- 
tions upon  the  true  effect  and  meaning  of 
the  contract,  the  action  is  not  excluded, 
and  proof  ought  to  be  allowed. 

LoBD  KiNNEAA— I  agree  entirely  with  all 
that  has  been  said  by  your  Lordship  in  the 
chair  and  do  not  think  it  necessary  to 
repeat  any  part  of  what  has  been  said.  I 
only  desire  to  add,  what  I  think  is  quite  in 
accordance  with  the  views  stated  by  your 
Loiddiip,  that  while  it  may  be  perfectly 
possible  to  enlarge  the  scope  of  a  refer* 
ence  by  lodging  competing  claims  before  an 
arbiter  and  inviting  his  award  upon  these 
claims,  that  necessarily  amounts  to  a  new 
contract  of  arbitration  between  the  parties. 
Therefore  if  it  is  maintained  that  the  con- 
tract of  submission  to  be  inferred  from 
these  claims  excludes  an  action^  we^  must 
be  satisfied  that  the  question  raised  in  the 
action  is  exactly  the  same  as  the  question 
raised  in  those  claims.  The  hypothesis  is 
that  it  is  the  new  claims  that  constitute  or 
at  all  events  express  the  contract,  and 
therefore  when  we  are  to  exclude  an  action 
at  law  it  can  only  be  upon  the  g^und  that 
the  question  included  in  that  action  is 
already  to  be  found  steted  in  the  claims. 
Now,  the  most  material  averment  upon  the 
record  now  before  us  with  reference  to  one 
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of  the  leading  questions  between  the  parties 
is  the  averment  contained  in  the  amend- 
ment added  by  the  defenders,  to  the  effect 
that  the  pursuer  put  before  them  a  state- 
ment of  a  turnover  amounting  to  £1470, 
which  in  great  part  did  not  consist  of 
legitimate  business  but  was  introduced  by 
the  pursuer  without  the  knowledge  or  con- 
sent of  the  defenders,  and  to  the  extent  of 
£710  was  so  introduced  in  order  to  create  a 
fictitious  appearance  of  turnover,  and  that 
the  said  turnover  was  not  a  business  turn- 
over at  all.  Now,  I  agree  that  that  is 
equivalent  to  a  fraudulent  statement  by 
the  pursuer  of  a  fictitious  turnover.  I  do 
not  nnd  that  averment  in  the  pleadings  be- 
fore the  arbiter  at  all.  I  thint  it  is  a  new 
question,  and  I  cannot  infer  from  anything 
that  took  place  before  the  arbiter  that  the 
parties  have  agreed  to  lie  bound  by  his 
judgment  upon  the  question  of  the  honesty 
or  fictitious  character  of  the  balances  put 
before  the  defenders  by  the  pursuer  Mr 
Miller.  On  that  g^round  alone  I  should  hold 
that  the  question  now  before  yoiu-  Lord- 
ships is  not  embraced  in  any  contract  of 
submission  which  has  been  brought  before 
\is.  But  while  I  so  hold  I  desire  to  say — as 
indeed  I  have  already  said — that  I  entirely 
assent  to  the  reasons  which  have  been 
given  by  your  Lordship  in  the  chair  and  by 
Lord  M'Laren,  and  that  I  also  agree  iu 
reserving  my  opinion  upon  the  point  which 
your  Lordship  nas  not  thoiight  it  desirable 
to  decide  in  this  case. 

Lord  Phabson — In  sisting  this  action  as 
Lord  Ordinary,  in  order  that  the  parties 
might  proceed  in  the  reference  to  Mr 
Ritchie,  I  acted  upon  two  assumptions. 

The  first  was  that  the  question  in  dispute 
as  to  the  business  turnover  mi^ht  be  re- 
g^arded  a49  a  question  as  to  the  intent  and 
meaning  of  the  agreement ;  that  to  that 
extent  it  fell  within  the  scope  of  the  original 
reference  clause,  and  that  there  was  a  real 
dispute  between  the  parties  on  that  head, 
however  easy  it  might  be  of  solution.  The 
defenders  have  since  been  allowed  to  amend 
their  record  so  as  to  bring  out  more  clearly 
the  question  actually  in  dispute,  and  it  now 
appears  clearly  that  the  parties  are  really 
at  one  as  to  the  meaning  of  the  expression 
"  business  turnover,"  and  that  the  variance 
is  upon  the  facts  as  to  the  character  of  the 
business  introduced  by  Mr  Miller.  That 
being  so,  it  is  no  longer  a  question  to  be 
trieJ  in  the  original  reference,  but  in  an 
extension  of  that  reference,  if  it  has  been 
extended,  or  in  this  action,  if  it  has  not. 
Now,  the  second  assiimption  on  which  I 
proceeded  was,  that  the  reference  had  been 
extended  by  the  parties  so  as  to  include  all 
the  claims  appearing  in  the  record  as  closed 
by  the  arbiter,  and  these  certainly  included 
the  two  pecuniary  claims  made  in  this 
action.  Iu)w  I  think  it  would  be  impossible 
to  lay  down  any  general  rule  as  to  what 
circumstances  will  oe  sufBcient  to  import  a 
concluded  agreemeiit  to  refer,  or  at  what 
stage  of  the  arbitration  proceedings  an 
agreement  is  to  be  inferred  from  the  plead- 
ings. I  should  be  unwilling  to  hold  tnat  it 
was  in  every  case  open  to  either  party  to 


resile  unless  and  until  the  award  was  issued. 
Further,  I  should  think  that  the  joining 
issue  on  a  closed  record  was  a  circum- 
stance of  some  importance  on  that  ques- 
tion, though  perhaps  not  absolutely  con- 
clusive. But  the'present  case  is  peculiar 
in  this  respect,  tnat  the  arbiter  nad  no 
sooner  closed  the  record  for  the  second 
time  than  he  threw  the  whole  thing  loose 
by  proposing  to  limit  the  proof  in  such  a 
way  as  to  restrict  it  to  matters  falling 
within  the  original  reference  clause ;  and 
he  appointed  parties  to  be  heard  on  that 
proposal,  an  order  which  was  immediately 
followed  by  a  strong  protest  from  the  pre- 
sent pursuer.  It  was  precisely  at  that 
stage  that  the  decree  of  reduction  subse- 
quently pronounced  took  effect.  All  the 
Erocedure  that  followed  was  cleared  away 
y  that  decree,  and  while  I  think  the  point 
is  one  of  some  difQculty,  I  am  prepared  to 
bold  that  it  would  not  have  been  too  late  at 
that  stage,  and  consequently  is  not  too  late 
now,  for  the  pursuers  to  withdraw  from 
the  position  they  had  previously  taken  up, 
and  to  decline  to  have  the  reference  en- 
larged. 

The  Court  recalled  the  interlocutor  i-e- 
claimed  against  and  remitted  to  the  Lord 
Ordinary  to  allow  a  proof. 

Counsel  for  Pursuers  and  Reclaimers — 
The  Dean  of  Faculty  (Campbell,  K.C).— 
M'Lennan,  K.C.  —  Lippe.  Agents— Dal- 
gleish  &  Dobbie,  W.S. 

Counsel  for  Defenders  and  Respondents — 
Johnston,  K.C. — Hunter,  K.C. — Morisoii. 
Agents— Somerville  &  Watson,  S.S.C. 


TMfdayy  January  9. 

FIRST     DIVISION. 

[Lord  Pearson,  Ordinary. 

H.   M.  ADVOCATE  v.  WARRENDER'S 
TRUSTEES. 

Kevenue—Ettate-DiUy— Property  Passing 
on  Death— Deductions  AUmoaMe  as  Debts 
—Debts  Incurred  for  "Full  Consideraiion 
in  Money  or  Money's  Worth  voholiy  for 
the  Deceased! 8  own  Use  and  BenyU' — 
Marriage-Contract  Provision — Provision 
by  Father  in  Son's  Marriage  Contract- 
Discharge  of  Possible  Claim  for  Legitim 
—Finance  Act  18M  (67  and  58  Viet.  cap. 
30),  see.  7. 

A  father  in  his  son's  marriage  con- 
tract bound  himself,  in  contemplation 
of  the  son's  marriage  and  in  considera- 
tion of  a  conveyance  by  the  son's 
intended  spouse  in  an  indenture  or 
marriage  settlement  executed  by  ho:, 
to  grant  a  bond  over  his  estate  in 
security  of  an  obligation  undertaken 
by  him  in  the  said  conti-act  to  settle  a 
simi  of  £30,000  in  trust  for  behoof  of 
the  son,  and  on  his  (the  son's)  death 
for  behoof  of  his  widow  in  liferent  and 
their  issue   in    fee.      In  the  marriage 
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couLract  the  son  discharged  any  claim 
of  legitim  that  he  might  have  against 
his  father's  estate. 

Htld  that  the  bond  being  granted  in 
consideration  of,  not  only  the  discharge 
of  legitim,  but  also  the  marriage,  was 
not  a  debt  incurred  "  for  full  considera- 
tion in  money  or  money's  worth  wholly 
for  the  deceased's  own  use  and  benefit, 
within  the  meaning  of  sec.  7  (1)  of  the 
Finance  Act  1891,  and  therefore  that  it 
did  not  fall  to  be  deducted  in  ascertain- 
ing  the  value  of   his   estate   for   the 
purpose  of  estate  duty, 
llie  Finance  Act  1894  (57  and  68  Vict.  cap.  90), 
sec.  7,  enacts — "Value  of  Property. — (1)  In 
determining  the  value  of  an  estate  for  the 
purpose  of  estate  duty  allowance  shall  be 
made  for  reasonable  funeral  expenses  and 
for  debte  and  encumbrances,  but  an  allow- 
ance shall  not  be  made  (a)  for  debts  incurred 
by  the  deceased  or  encumbrances  created 
by  a  disposition    made   by  the  deceased, 
unless  such  debts  or  encumbrances  were 
incurred    or   created    hona   fide  for    full 
consideration  in  money  or  money's  worth 
wholly   for   the   deceased's  own   use  and 
benefit  and  take  effect  out  of  his  interest 
.  .  .  and   any  debt   or   encumbrance   for 
which    an    allowance    is    made    shall    be 
deducted  from  the  value  of  the  land  or 
other  subjects  of  property  liable  thereto." 

Sir  George  Warrender,  Bart.,  of  Lochend, 
died  on  13th  June  1001  leaving  a  trust- 
disposition  and  settlement  dated  24th 
January  1800,  and,  with  relative  codicils, 
recorded  26th  June  1001,  whereby  he  con- 
veyed to  certain  trustees  for  the  purposes 
therein  stated  his  whole  estate  heritable 
and  moveable.  For  the  purpose  of  adjust- 
ing the  estate  duties  leviable  in  respect  of 
the  heritable  property  which  passed  or  was 
deemed  to  pass  on  the  testator's  death,  the 
trustees  lodged  accounts  from  which  it 
appeared  that  such  estate  amounted  to 
£319,008,  28.  7d.,  but  they  claimed  to  make 
therefrom  a  deduction  for  bonds  amounting 
to  £02,600,  including  therein  a  bond  for 
£30,000  which  had  oeen  granted  by  the 
testator  over  his  estate  of  Bruntsfield  in 
favour  of  his  son's  marriage  contract 
trustees.  The  inclusion  of  this  bond  for 
£90,000  was  objected  to. 

In  these  circumstances  the  Lord  Advocate, 
for  and  on  behalf  of  the  Commissioners  of 
Inland  Revenue,  raised  an  action  on  1st 
March  1006  against  William  Hugh  Murray, 
W.S.,  Edinburgh,  and  others,  the  trustees 
acting  under  the  trust  -  disposition  and 
settlement,  in  which  he  sought  to  have 
them  ordained  to  deliver  a  corrective 
account  and  to  pay  the  sum  of  £2200  as  the 
amount  of  estate  duty  on  such  heritable 
estate  still  due  and  resting-owing. 

He  pleaded — "On  a  sound  construction 
of  the  Finance  Act  1804,  and  in  particular 
of  section  7,  the  value  of  the  testator's 
heritable  estate  passing  on  his  death  is  not 
subject  to  any  deduction  in  respect  of  the 
bond  and  disposition  in  security  for  £90,000 
granted  under  his  son's  marriage-contract." 
The  facts  connected  with  the  bond  for 
£90,000  are  griven  in  the  opinion  {j/nfra)  of 
the  Lord  Ordinary  (Peakson),  who  on  6th 


December  1005  pronounced  this  interlocutor 
— "Appoints  the  defenders  to  deliver  to 
the  puiBuer  the  corrective  account  called 
for  m  the  summons:  Finds  that  in  said 
connective  account  deduction  for  the  sum 
of  £30,000  contained  in  the  l)oud  and  dis- 
position in  security  mentioned  in  the  record 
IS  not  permissible :  Finds  the  pursuer 
entitled  to  espenses." 

Opinion.  —  .  .  .  .  [After  narrating  the 
nature  of  the  action,  supra]  — .  .  .  .  "  The 
Inland  Revenue  Commissioners  object  to 
the  proposed  deduction  of  this  sum  of 
£90,000.  They  have  ascertained  the  prin- 
cipal value  of  the  property  in  terms  of^  sec- 
tion 7,  subsection  6  ot  the  Finance  Act,  by 
estimating  the  price  which,  in  their  opinion, 
the  property  would  have  fetched  if  sold  in 
the  open  market  at  the  time  of  the  death, 
on  the  footingof  the  property  being  un- 
encumbered. Then,  in  terms  of  section  7, 
subsection  1,  they  are  called  on  to  make 
allowance  for  debts  and  encumbrances,  sub- 
ject to  this  direction  that  'an  allowance 
shall  not  be  made  for  debts  incurred  by  the 
deceased,  or  encumbrances  created  by  a  dis- 

Sosition  made  by  the  deceased,  unless  such 
ebts  or  encumbrances  were  incurred  or 
created  bona  fide  for  full  consideration  in 
money  or  money's  worth  wholly  for  the 
deceased's  own  use  and  benefit.  Allow- 
ance has  been  made  in  respect  of  all  the 
encumbrances  except  the  bond  for  £90,000. 
As  to  that  encumbrance  it  is  maintained 
that  the  defenders  have  failed  to  show  that 
it  was  created  'for  full  consideration  in 
money  or  money's  worth  wholly  for  the 
deceased's  own  use  and  benefit.' 

"The  bond  bears  to  be  granted  in  imple- 
ment of  an  obligation  contained  in  the 
antenuptial  contract  of  marriage  (dated 
February  1804)  between  George  Warrender 
(Sir  George's  second  son)  and  Lady  Ethel 
Maud  Ashley;  and  it  is  in  favour  of  the 
trustees  of  that  contract.  Sir  George  War- 
render  thereby  binds  himself,  and  his  heirs, 
executors,  and  representatives,  to  pay  to 
the  trustees  the  sum  of  £30,000  at  Martin- 
mas 1804,  with  interest  and  penalty,  and 
conveys  the  Lands  of  Bruntsfield  in  security 
in  common  form.  Accordingly,  the  ques- 
tion must  be  decided  in  view  of  the  mar- 
riage contract  provisions  and  the  circum- 
stances of  the  parties  to  that  contract. 

"The  parties  (as  the  contract  bears)  were 
George  Warrender,  with  the  special  advice 
and  consent  of  Sir  George  Warrender  his 
father,  and  Sir  George  Warrender  for  him- 
self, on  the  one  part ;  and  Lady  Ethel  Maud 
Ashley,  with  the  special  advice  and  consent 
of  her  mother  Lady  Shaftesbury,  on  the 
other  part.  Sir  George  bound  himself  to 
grant  the  bond  now  in  question  ;  and  it  was 
further  stipulated  that  if  the  trustees  should 
call  upon  him  to  pay  up  the  amount  in  the 
bond,  or  in  the  event  of  his  doing  so,  he 
should  be  bound  to  provide  other  security 
which,  with  the  £SK),000,  should  be  suffi- 
cient to  yield  a  minimum  annual  income  of 
£1200.  The  trust  fund  was  to  be  held  for 
payment  of  the  income  to  the  husband 
during  his  life.  On  his  death  the  trustees 
were  to  set  aside  £20,000,  and  pay  the  in- 
come of  it  to  Lady  Ethel  if  she  survived 
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him,  restrictable  on  her  re-marriage.  The 
fee  was  to  be  divided  among  the  children  or 
their  issue  up  to  certain  specified  amounts, 
subject  to  a  power  of  appointment  vested 
in  the  husband,  and  subject  also  to  the 
exclusion  of  any  child  succeeding  to  the 
entailed  estate  of  Ijochend  at  the  period  of 
division.  Any  surplus  of  the  trust-fund 
was  to  be  made  over  to  the  person  who 
should  have  succeeded  to  the  baronetcy 
when  the  funds  became  available.  Power 
was  conferred  on  the  husband,  in  the  event 
of  his  marrying  again,  to  make  certain  pro- 
visions for  the  wife  and  children  of  the 
second  marriage. 

"These  provisions  in  favour  of  the  wife 
and  children  were  declared  to  be  in  full 
satisfaction  of  all  legal  rights  arising  to 
them  through  the  decease  of  the  husband. 

"  Further,  the  husband  accepted  of  the 
obligations  thereby  contracted  by  his  father 
Sir  George  Warrender  as  in  full  satisfac- 
tion of  all  legal  claims  for  legitim  or  other- 
wise that  he  might  have  against  Sir  George's 
estate,  other  than  his  rights  under  liis 
father's  marriage  settlement.  And  he  also 
bound  himself,  if  he  should  become  heir- 
apparent  to  the  entailed  estate  of  Lochend 
during  his  father's  lifetime,  to  enter  into  a 
re-entail  of  that  estate  in  certain  terms 
should  his  father  request  him  to  do  so. 
The  effect  of  these  clauses,  as  shewing  oner- 
ous consideration  between  Sir  George  and 
his  son,  is  said  to  be  enhanced  by  the  cir- 
cumstances set  forth  by  the  defenders  in 
answer  9.  It  appears  that  under  Sir  George's 
own  marriage  settlement  there  was  already 
an  exclusion  of  the  rights  to  legitim  of  all 
his  children  other  than  the  child  who 
should  succeed  to  the  entailed  estate  of 
Lochend.  The  heir-apparent  to  Lochend 
was  his  eldest  son  John  Warrender;  and 
in  1892  Sir  George,  being  anxious  to  have  a 
perfectly  free  hand  in  the  disposition  of  his 
moveable  estate,  had  obtained  from  his 
son  John,  for  valuable  consideration,  a  dis- 
charge of  his  right  to  legitim.  In  1804 
John  Warrenders  state  of  health  was 
such  as  to  make  it  not  improbable  that 
George  would  succeed  his  father  as  heir  of 
entail  in  Lochend,  in  which  case  he  would 
be  entitled  to  legitim.  Hence  the  desire  of 
Sir  George  Warrender  to  obtain  from  his 
son  George  a  discharge  of  his  legitim  in 
any  event.  The  defenders  do  not  say  what 
the  amount  of  Sir  George's  free  moveable 
estate  was  at  the  date  of  the  marriage 
contract  in  1804,  but  they  aver  that  George's 
share  of  legitim  at  his  father's  death  would 
have  amounted  to  over  £250,000. 

"I  hold  that  the  defenders  fail  to  bring 
the  case  under  either  of  the  requirements 
of  section  7,  subsection  1.  In  the  first  place, 
I  cannot  afQrm  the  proposition  that  the 
encumbrance  was  created  wholly  for  the 
deceased's  own  use  and  benefit.  The  re- 
nunciation of  legitim,  which  is  said  to  have 
been  the  consideration  for  it,  did  not  operate 
for  Sir  George's  use  and  benefit  in  any  real 
sense.  It  did  not  enlarge  his  estate  nor 
his  own  powers  over  it  i7dervxvo%.  It  only 
enlarged  his  testamentary  power  over  so 
much  of  the  estate  as  he  chose  not  to  spend. 
It  is  true  that,  if  the  trustees  had  called  on 


him  to  pay  up  the  money  (as  they  were 
entitled    to  do),   he  might   possibly    have 
arranged  to  obtain  the  money  from  a  third 
party  on  the  security  of  the  estate ;  and  it 
may  be  that  such  an  encumbrance  might 
.  have  been  represented  as  being  for  his  own 
'  use  and  benefit,  seeing  that  it  was  to  raise 
1'  money  to  pay  a  debt.     But  the  original 
incurring  of  tne  debt,  the  original  creation 
of  this  encumbrance,  can  hardly  be  so  repre- 
sented, apart  from  the  question  whether 
j  Sir  George  created  the  encumbrance  for 
full   consideration   in    money  or   money's 
worth.    As  I  am  prepared  to  answer  this 
question  in  the  negative  it  is  needless  to 
pursue  the  discussion  of  the  other  question 
further. 

"  I  note,  to  begin  with,  that  Sir  George 
Wan'euder's  obligation  to  grant  the  £30,(XJ0 
bond,  as  undertaken  in  his  son's  marriage 
contract,  bears  to  proceed  (1)  in  contempla- 
tion of  the  marriage,  and  (2)  in  consideration 
of  the  conveyance  and  obligation  by  Lady 
Ethel  Ashley  in  a  marriage  settlement  in 
English  form  which  she  executed  of  even 
date  with  the  Scotch  contract.  In  view  of 
this  clause  so  expressed  it  is  impossible  to 
say  to  what  extent  the  alliance  of  his  son 
with  Lady  Ethel  Ashley  may  not  have 
entered  into  his  mind,  and  even  into  his 
calculations,  in  resolving  to  grant  a  bond 
for  the  amount  he  did.  It  is  well  settled 
that  the  consideration  of  marriage  is  not 
money's  worth  within  the  meaning  of  such 
a  statutory  enactment ;  and  therefore  it  is 
impossible  to  find  out  how  much  of  the 
obHgation  in  the  bond  is  to  be  held  as 
induced  by  a  consideration  in  money's 
worth,  if  any  such  existed. 

"The  defenders  suggest  that  such  full 
consideration  for  the  bond  is  to  be  found  in 
the  stipulations  of  the  contract  as  between 
the  husband  and  his  father.  They  concede 
that  the  consideration  of  marriage  cannot 
be  represented  as  money  or  money's  worth. 
But  they  say  that  the  contract,  apart  from 
the  rights  and  stipulations  of  the  spouses 
itiier  ae,  contains  also  a  series  of  stipulations 
as  between  Sir  George  Warrender  and  his 
son  which  furnished  Sir  George  with  full 
and  ample  consideration  in  money  or 
money's  worth  for  his  granting  the  oond 
for  £30,000.  Thev  found,  in  particular,  on 
the  clause  whereby  the  son  discharged  his 
right  to  legitim  in  the  circumstances  I  have 
briefly  described.  Even  so,  it  appears  to 
me  impossible  to  afQrm  that  this  can  be 
taken  as  fulfilling  the  requirements  of  the 
statute.  The  value  of  the  share  of  legitim 
as  at  the  date  of  the  marriage  contract  is 
not  stated,  but  assuming  that  as  at  that 
date  the  share  would  have  been  well  over 
£90,000,  the  contingencies  which  stood 
between  George  Warrender  and  the  enjoy- 
ment of  it  were  such  as  to  render  all 
calculation  of  its  value  futile.  It  depended 
not  only  on  his  surviving  both  his  father 
and  his  elder  brother,  out  also  on  hjs 
father's  not  spending  his  fortune  in  his 
lifetime,  and  not  investing  it  in  heritable 
property.  On  these  grounds  I  am  of 
opinion  that  the  defenders  fail  to  bring  the 
case  within  the  requirements  of  section  7, 
subsection  1,  so  as  to  entitle  them  to  the 
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deduction  which  they  claim. 

"I  have  thought  it  right  to  consider  the 
particular  argumente  urged  in  this  case ; 
but  I  must  add  that  I  think  in  principle  it 
is  ruled  by  the  case  of  Altxay^dera  Trustees, 
1905,  7  F.  a67. 

"The  defenders  maintained  that  in  any 
view  partial  deduction  of  the  debt  should 
be  allowed,  even  if  it  could  not  be  wholly 
deducted  as  having  been  created  for  full 
consideration.  I  confess  I  am  not  satisfied 
that  the  statute  allows  any  such  partial 
deduction,  and  there  are  no  materials  in 
the  defenders'  pleadings  for  the  ascertain- 
ment of  it,  even  if  it  were  allowable." 

The  defenders  reclaimed  and  argued — The 
sam  in  the  bond  fell  to  be  deducted  in  re- 
spect that  it  was  granted  for  full  considera- 
tion in  money's  worth  and  for  the  granter's 
use  and  benefit.  The  claim  of  legitim  which 
was  discharged  in  the  marriage-contract 
was  a  valuable  right,  and  the  discharge 
operated  to  the  father's  benefit — Fisher  v. 
Diteon,  June  16, 1840, 2  D.  1121 ;  Lord  Fuller- 
ton  at  pp.  1138-40.  In  Lorti  Advocate  v. 
SidgvHck,  June  6,  1877,  4  R.  815,  14  S.L.B. 
5S2,  it  was  recognised  that  the  discharge  of 
legal  rights  might  in  some  cases  amount  to 
a  "  consideration  in  money  or  money's 
worth."  The  case  of  the  Inland  Revenue 
V.  Alexander's  Trustees,  January  10,  1905, 
7  F.  307,  42  S.L.R.  307,  on  which  the  Lord 
Ordinary  founded,  was  distinguishable  in 
that  there  the  son  did  not  discharge  his 
l^al  rights. 

Counsel  for  the  respondent  were  not  called 
on. 

Lord  Pbbsioent — In  this  case  I  am  satis- 
fled  that  the  Lord  Ordinary  has  come  to  the 
right  conclusion.  The  whole  point  turns 
upon  the  meaning  of  sub-section  (1)  of  the 
7ui  section  of  the  Finance  Act,  which  pro- 
vides that  "  allowance  shall  not  be  made  (a) 
for  debts  incurred  by  the  deceased  or  incum- 
brances created  by  a  disposition  made  by 
the  deceased,  unless  such  debts  or  incum- 
brances ^vere  incurred  or  created  boTia  fide 
for  full  consideration  in  money  or  money's 
worth  wholly  for  the  deceased's  own  use 
and  benefit,  and  take  .effect  out  of  his  in- 
terest." Now,  the  sum  which  is  here  sought 
to  be  deducted  is  a  sum  of  £30,000,  for  which 
Sir  George  had  granted  a  bond  and  disposi- 
tion in  security.  This  bond  was  granted  in 
implement  of  an  obligation  undertaken  by 
Sir  6«orge  in  his  second  son's  marriage 
contract  as  a  provision  for  that  son,  the 
sum  being  settled  under  the  marriage  con- 
tract in  consideration  of  the  marriage  which 
he  was  about  to  make  with  his  proposed 
spouse  Lady  Maud  Ashley,  It  is  quite  true 
that  as  one  of  the  incidents  of  the  marriage 
contract  there  is  also  a  discharge  by  the 
said  son  of  any  claim  for  legitim  v^hich  he 
might  have.  His  claim  for  legitim  was  in  a 
peculiar  position,  because  in  Sir  George's 
own  marriage  contract  all  rights  in  respect 
of  children's  legitim  had  been  discharged 
with  the  exception  of  such  child  as  should 
succeed  to  the  family  estates.  At  the  time 
of  the  marriage  contract  with  the  younger 
George,  the  eldest  son,  the  h«ir-appai«nt  to 
the  family  estates,  was  a  certain  John,  and 


it  was  possible  that  if  John  should  die  Sir 
George  would  require,  if  he  wished  his 
estatetoavoid  the  paymentof  legitim,  to  take 
a  discharge  from  the  younger  George.  But 
all  that  seems  to  me  to  come  in  quite  inci- 
dentally. It  is  perfectly  impossible  to  say 
that  the  £30,000  was  a  consideration  wholly 
for  Sir  George's  own  use  and  benefit. 
Whether  the  language  "own  use  and  bene- 
fit" applies  to  a  discharge  of  a  possible 
claim  of  one  of  the  children  for  legitim  is 
doubtful,  but  without  deciding  that,  it  is 
enough  to  say  that  the  £30,MO  was  not 
wholly  given  for  the  discharge  of  legitim, 
and  the  further  consideration  of  the  mar- 
riage is  obviously  not  a  consideration  in 
money's  worth  tor  Sir  George's  own  use 
and  benefit. 

Lord  M'Larbn,  Loru  Kinnear,  and 
Lord  Pearbon  concurred. 

The  Court  adhered. 

Counsel  for  the  Pursuer  and  Respondent 
—  Solicitor- General  (Ure,  K.C.)  —  A.  J. 
Young.  Agent— Philip  J,  Hamilton  Grier- 
son.  Solicitor  of  Inland  Revenue. 

Counsel  for  Defenders  and  Reclaimers — 
Macfarlane,  K.C— Pitman.  Agents— J.  & 
F.  Anderson,  W.S. 


Tvetday,  January  16. 

FIBST    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow. 

MASSIF  V.  THE  CALEDONIAN  RAIL- 
WAY COMPANY. 

Process  —  Jury  Trial  —  Appeal  for  Jury 
Tried — Remit  to  Outer  House — Motion  for 
Trial — Trial  not  Necessarily  within  Three 
Weeks  of  Party's  Motion  —  Court  of 
Session  Act  (13  and  14  Vict.  c.  36),  sec.  40 
—Notice  for  Sittings. 

Observed,  per  Lord  President,  that 

the    provision    of   section    40   of    the 

Court  of  Session  Act  1850  that  "  where 

an  issue  or  issues  is  or  are  approved 

...  it  shall  be  competent  to  tne  Lord 

Ordinary  in  the  cause,  on  the  motion  of 

either  of  the  parties,  to  appoint  a  time 

and  place  for  the  trial  of  such  issue  or 

issues,    such    time     being  .  .  .  except 

upon    special   cause    shown,   not  later 

than    three    weeks    from    the  date  of 

such  motion,"  does  not  apply  to  cases 

appealed  from    the   Sheriff    Court   for 

jury  trial ;  and  where  such  a  case  has 

been  remitted  to  the  Outer  House  the 

judge  to  whom  the  case  is   remitted 

may  try  it  at  any  time  before  the  next 

sittings,  but  if  he  is  unable  to  do  so 

notice  may  be  given  for  such  sittings. 

This  was  an  action  in  the  Sheriff  Court  of 

Lanarkshire  at  Glasgow  at  the  instance  of 

Mrs  Margaret  Slessor  or  Massie  against  the 

Caledonian  Railway  Company  for  damages 

for  the  death  of  her  son  due  to  the  alleged 

fault  of  the  defenders.     The  pursuer  ap- 
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pealed  to  the  EHrst  Division  of  the  Court  of 
Session  for  jury  trial. 

In  approving  of  the  issue  proposed  by  the 
pursuer  and  remitting  the  case  to  the  Outer 
House,  the  Lord  President  observed^— -"It 
has  been  suggested  in  view  of  the  provisions 
of  section  40  of  the  Court  of  Session  Act 
1860  that  when  a  case  is  appealed  from  the 
Sheriff  Court  for  jury  trial  and  is  remitted 
to  the  Outer  House,  the  judge  to  whom  it  is 
remitted  must  fix  a  day  for  the  trial  of  the 
issue  within  three  weeks.  In  my  opinion 
that  statutory  provision  has  no  application 
to  appeals  from  the  Sheriff  Court  for  jury 
trial.  It  appears  that  in  some  cases  of  this 
sort  when  we  have  made  a  remit  and  the 
judge  has  been  unable  to  give  a  diet  within 
three  weeks,  notice  has  been  given  for  the 
sittings.  This  is  wholly  unnecessary,  for 
the  judge  to  whom  the  case  is  remitted 
may  try  the  case  at  any  time  before  the 
next  sittings.  Of  course  these  cases  cannot 
be  hung  up  indefinitely,  and  if  the  judge 
cannot  give  a  day  before  the  end  of  the 
session  notice  of  trial  for  the  sittings  may 
be  given." 

Counsel  for  Pursuer — Spens.  Agents — 
Oliphant  &  Murray,  W.S. 


Wednetiay,  January  24. 

FIRST  DIVISION. 

[Lord  Johnston,  Ordinary. 
M'CARDLB,   PETITIONER, 
(See  ante,  January  18, 1906,  43  S.L.R.  268.) 

Administration  of  Justice— Distribution  of 
Business— Power  to  Transfer— Transfer 
to  Another  Lord  Ordinary  of  Cause  Ap- 
projrriated  to  Junior  Lord  Ordinary — 
Jurisdiction  of  Judge  to  whom  Cause 
was  Transferred  on  the  Appointment  of 
a  New  Junior  Lord  Ordinary— Court  of 
Session  Act  1857  {Vistribution  of  Busv- 
ness  Act)  (20  and  21  Vict.  cap.  56),  sees.  1 
and  ^-Bankruptcy-  (Scotland)  Act  1856 
(19  and  20  Vict.  cap.  79),  sec.  IQi-Act 
of  Sederunt,  2oih  November  1867,  sec.  29— 
Clerks  of  Session  Regulation  Act  1889  (52 
and  53  Vict.  cap.  64),  sec.  3. 

In  a  petition  appropriated  by  statute 
to  the  Junior  Lord  Ordinary,  a  Junior 
Lord  Ordinary  intimated  that  having 
acted  as  counsel  in  the  cause  he  desired 
not  to  exercise  jurisdiction ;  and  the 
Lord  President  transferred  the  cause 
to  another  Lord  Ordinary. 

Held   (after    consultation    with    the 

Judges    of    the    Second    Division)   (1) 

that  the  Lord  President  had  power  so 

to  transfer  the  cause  under  sec.  1  of  the 

Court  of  Session  Act  1857  (Distribution 

of  Business  Act)  and  (2)  that  on  the 

appointment   of    a   new   Junior   Lord 

Ordinary  the  cause  did   not  revert  to 

him  unless  re-transferred. 

The  Court  of  Session  Act  1857  (Distribution 

of  Business  Act)  (20  and  21  Vict.  cap.  66) 

in  sec.  1  enacts— "It  shall  be  lawfm  for 


the  Lord  President  of  the  Court  of  Session 
from  time  to  time,  as  it  shall  appear  to 
him  to  be  necessary  or  expedient  with 
a  view  to  promote  the  due  despatch  of 
the  business  of  the  Court,  to  transfer 
causes  from  one  Division  of  the  Court 
to  the  other,  and  from  any  one  Lwd 
Ordinary  to  any  other  Lord  Ordinary,  to 
such  extent  as  he  shall  judge  to  be  neces- 
sary or  expedient,  for  the  purpose  of  pro- 
moting despatch  and  preventing  delay.  .  .  ." 

Section  4  provides — "All  summary  peti- 
tions and  applications  to  the  Lords  of 
Council  and  Session  which  are  not  incident 
to  actions  or  causes  actually  depending  at 
the  time  of  presenting  the  some  shaJl  be 
brought  before  the  Junior  Lord  Ordinary 
officiating  in  the  Outer  House,  who  shall 
deal  therewith  and  dispose  thereof  as  to 
him  shall  seem  just ;  and  in  particular  all 
petitions  and  applications  falling  under 
any  of  the  descriptions  following  shall  be 
so  enrolled  before  and  dealt  with  and  dis- 
posed of  by  the  Junior  Lord  Ordinary,  and 
shall  not  be  taken  in  the  first  ihstance 
before  either  of  the  two  Divisions  of  the 
Court  viz.,  (1)...  (2)...  (3)...  (4)...  (5)  .  .  ." 

The  Act  01  Sederunt  of  25tb  November 
1857  regulates  the  procedure  of  judicial 
factors  under  the  Bankruptcy  (Scotland) 
Act  1866  (18  and  20  Vict.  cap.  79).  In  its 
29th  sec.  it  provides  —  "All  proceedings 
which  in  this  Act  are  appointed  to  take 
place  by  or  before  the  Court  shall,  although 
the  same  be  addressed  to  the  Lords  of 
Council  and  Session,  be  brought  before, 
dealt  with  and  disposed  of  by  the  Junior 
Lord  Ordinary  officiating  in  the  Outer 
House,  or  by  the  Lord  Ordinary  officiating 
on  the  Bills  in  time  of  vacation,  subject  to 
the  review  of  the  Inner  House,  in  con- 
formity with  the  4th  sec.  of  the  statute 
20  and  21  Vict.  cap.  66. 

The  Bankruptcy  (Scotland)  Act  1866  (19 
and  20  Vict.  cap.  79),  sec.  164,  inter  cdtti, 
provides — "  It  shall  be  competent  to  one  or 
more  creditors  of  parties  deceased  to  the 
amount  of  £100,  or  to  persons  having  an 
interest  in  the  succession  of  such  parties, 
in  the  event  of  the  deceased  having  left  no 
settlement  appointing  trustees  or  other 
parties  having  power  to  manage  his  estate 
or  part  thereof  ...  to  apply  Dy  summary 
petition  to  either  Division  of  the  Court  for 
the  appointment  of  a  judicial  factor  and  . .  . 
the  Court  may  appoint  such  factor.  .  .  ." 

The  Clerks  of  Session  Regulation  Act 
1889  (52  and  63  Vict.  cap.  54),  sec.  3,  provides 
— " .  .  .  All  summary  petitions  and  appli- 
cations which  are  at  present  under  the 
provisions  of  sec.  4  of"  the  Coui't  of  Session 
Act  1867  "appropriated  to  the  Junior  Lord 
Ordinary,  snail  ...  be  presented  and  dis- 
posed of  in  the  Bill  Chamber,  .  .  .  and 
such  applications  may  be  made  and  peti- 
tions presented  and  disposed  of  and  oraers 
pronounced  thereon  at  all  times  by  the 
Junior  Lord  Ordinary  in  Session  and  by 
the  Lord  Ordinary  on  the  Bills  in  vacation, 
provided  that  nothing  herein  contained 
shall  affect  the  form  of  such  applications 
and  petitions,  or  of  the  interlocutors  to  be 
pronounced  therein,  or  the  preparation  of 
extracts   of  decrees  pronounced   therein, 
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or  shall  increase  or  alter  the  powers  pre- 
sently possessed  during  vacation  by  the 
Lord  Ordinary  on  the  Bills,  who  shall  have 
the  same  powers,  including  that  of  reportin  g 
to  the  Inner  House,  as  are  at  present  exer- 
cised by  the  Junior  Lord  Ordinary." 

In  1880  Mrs  Ellen  MuUin  or  M'Cardle 
mesented  a  petition  under  sec.  164  of  the 
Bankruptcy  (Scotland)  Act  1866,  in  which 
she  sought  the  appointment  of  a  judicial 
factor  on  the  estAce  of  her  deceased  hus- 
band, the  late  James  M*Gardle  of  Carn- 
lough,  in  the  county  of  Antrim,  and  129 
Trongate,  Glasgow,  and  under  it  J.  M. 
M'Leod,  C.A.,  Gflasgow,  was  duly  appointed 
judicial  factor.  By  the  Act  of  Seaerunt  of 
26th  November  1867  (supra)  the  petition 
was  appropriated  to  the  Junior  Lord 
Ordinary,  who  at  the  time  of  its  being 
presented  was  Lord  Pearson.    During  the 

froceedings  following  on  the  petition  Lord 
'earson  was  succeeded  in  the  position  of 
Junior  Lord  Ordinary  by  several  successive 
Judges,  before  each  01  whom  the  cause 
from  time  to  time  came.  When  Lord 
Salvesen  was  appointed  Junior  Lord  Ordi- 
nary he  intimated  to  the  Lord  President 
his  disinclination  to  act  as  Judge  in  the 
cause  because  he  had  formerly  acted  as 
counsel  for  one  of  the  parties,  and  the  Lord 
Resident  therefore  on  7th  November  1905 
transferred  the  cause  to  Lord  Johnston. 
On  Lord  Mackenzie  succeeding  Lord  Sal- 
vesen as  Junior  Lord  Ordinary  a  minute 
was  lodged  by  the  petitioner  declining 
the  jurisdiction  of  Lord  Johnston. 

Lord  Johnston  reported  the  cause  to  the 
First  Division. 

Argued  for  the  petitioner— This  case  fell 
to  be  dealt  with  by  the  Junior  Lord  Ordi- 
nary under  sec.  29  of  the  Act  of  Sederunt  of 
1857,  following  on  the  Bankruptcy  Act  of 
1866.  The  case  had  been  treated  as  a  Bill 
Chamber  case.  That  appeared  not  only 
from  the  way  it  had  been  treated  but  from 
the  notice  of  the  transfer,  for  that  notice 
was  of  a  transfer  of  Bill  Chamber  causes. 
It  was  not  a  Bill  Chamber  cause  but  a 
Court  of  Session  cause  appropriated  by 
the  Act  of  Sederunt  to  the  Junior  Lord 
Ordinary.  The  only  reason  for  dealing 
with  it  m  the  manner  applicable  to  a  Bill 
Chamber  cause  was  because  of  the  provi- 
sions of  sec.  29  of  the  Act  of  Seaerunt 
25th  November  1867,  sec.  4  of-  the  Distri- 
bution of  Business  Act  1867,  and  sec.  3 
of  the  Clerks  of  Session  Regulation  Act 
1880.  The  transfer  was  not  one  under 
the  Distribution  of  Business  Act.  It  had 
nothing  to  do  with  the  distribution  of  busi- 
ness, but  was  for  a  reason  personal  to  the 
Judge  from  whom  it  was  transferred.  It 
was  simply  giving  effect  to  Lord  Sal- 
vesen's  declinature  —Mouhray'a  Trustees  v. 
ifoubray,  January  16,  1883,  10  B.  460. 
Whether  the  transfer  was  properly  effected 
or  not  at  the  beginning  the  pei-sonal  reason 
for  declinature  had  ceased  to  exist  through 
the  appointment  of  a  new  Junior  Lord 
Ordinary,  and  the  case  therefore  must  go 
before  him. 

Counsel  for  the  judicial  factor  was  not 
called  on. 


Lord  Fbbsidbmt— I  have  looked  into  this 
matter  and  have  also  consulted  with  the 
Judges  of  the  other  Division.  There  are 
two  points  raised  here,  and  the  first  is 
whether  there  was  power  under  the  Dis- 
tribution of  Business  Act  to  transfer  this 
case  from  Lord  Salvesen  to  Lord  Johnston. 
I  must  say  I  do  not  think  there  can  be  any 
doubt  as  to  the  existence  of  that  power. 
The  powers  given  by  sec.  1  of  the  Distribu- 
tion of  Business  Act  are  very  wide,  and 
the  only  question  for  the  Lord  President 
in  deciding  whether  to  transfer  or  not, 
is  whether  it  is  "  necessary  or  expedient" 
to  do  so.  It  is  true  that  there  was  no  for- 
mal declinature  here,  but  I  do  not  think 
that  that  was  necessary ;  I  think  it  is  quite 
sufficient  that  the  Lord  President  should 
be  informed  that,  for  a  reason  personal  to 
himself,  the  Junior  Lord  Ordinary  does  not 
wish  to  act,  and  I  can  quite  understand 
that  there  may  be  other  reasons  for  that 
wish  besides  the  one  given  in  this  case, 
viz.,  that  the  Judge  had  formerly  acted  as 
counsel  in  the  case.  Therefore  I  do  not 
doubt  that  what  was  done  here  when  the 
case  was  remitted  to  Lord  Johnston  was 

ei-operly  done.  I  think  that  probably  Mr 
tickson  had  some  justification  for  his 
verbal  criticism  of  the  form  of  the  notice 
of  transfer,  namely,  that  this  cause  was  not 
properly  called  a  Bill  Chamber  cause,  but  I 
do  not  think  there  is  any  materiality  in 
that  objection,  for  this  is  clearly  an  instance 
where  falsa  demonatratio  rum  noctt. 

The  second  point  is  whether  this  case 
should  not  now  go  back  to  the  Junior  Lord 
Ordinary,  a  new  appointment  having  been 
made  to  that  office,  and  the  present  Bolder 
of  it  not  being  subject  to  the  personal  dis- 
qualification whicn  attached  to  Lord  Sal- 
vesen. It  is  urged  that  it  should  go  back 
on  the  gp:nund  that  causes  which  are  appro- 
priated to  the  Junior  Lord  Ordinary  should 
be  disposed  of  by  him  unless  there  oe  some 
existing  reason  for  them  being  otherwise 
dealt  with.  This  is  not  one  of  the  causes 
enumerated  in  sec.  4  of  the  Distribution  of 
Business  Act  as  falling  to  be  dealt  with  by 
the  Junior  Lord  Ordinary,  for  it  has  its 
genesis  under  the  Bankruptcy  Act,  but 
tnen  the  Act  of  Sederunt  of  Z6tn  November 
1867  provides  that  such  petitions  shall  be 
disposed  of  by  the  Junior  Lord  Ordinary 
"in  conformity  with  the  4th  section"  of 
the  Distribution  of  Business  Act.  I  do 
not  doubt,  therefore,  that  this  is  a  case 
appi-opriated  to  the  Junior  Lord  Ordinary, 
and  that  it  falls  under  the  general  phi-ase- 
ology  of  sec.  4.  But  it  seems  to  me  that 
when  a  statute  provides  that  a  petition 
shall  come  before  the  Junior  Lord  Ordinary 
it  means  that  it  shall  do  so  subject  to  the 
general  incidents  and  powers  which  exist 
as  to  the  jurisdiction  of  the  Junior  Lord 
Ordinary,  and  one  of  these  incidents  and 
powers  is  that  the  Lord  President  may 
transfer  the  cause  to  some  other  Judge  if 
he  should  think  fit,  and  that  it  remains 
before  that  Judge  until  it  is  taken 
away  again.  In  this  instance  I  see  no 
reason  why  it  should  be  taken  away,  but 
every  reason  whv  it  should  remain.  It  is 
before  a  Judge  wlio  is  competent  to  try  it, 
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and  ■^'ho  has  already  considered  the  cause 
and  disposed  of  some  of  the  points  arising 
in  it,  and  I  think  it  should  remain  before 
him  until  all  the  points  are  disposed  of. 
I  would  add  that  I  do  not  think  that  liti- 

fants  have  any  right  to  interfere  with  the 
istribution  of  business.  The  duty  of  the 
Lord  President  in  these  matters  is  not 
primarily  to  the  litigant  but  to  the  general 

§ublic,  and  his  duty  is  to  promote  the  due 
espatch  of  the  business  of  the  Court.  I 
therefore  think  that  this  is  not  a  matter 
on  which  the  litigant  should  be  heard  at 
all,  for  he  has  no  right  in  these  circum- 
stances to  choose  the  Judge  before  whom 
he  desires  his  case  to  be  heard.  This  case 
is  at  present  before  Lord  Johnston,  and 
what  I  have  to  say  to  him  in  answer  to  the 
question  raised  by  his  report  is  that  it  will 
remain  with  him,  aa  I  have  no  intention  of 
retransfening  it. 

Lord  M'Labbn  —  I  concur  with  your 
Lordship. 

Lord  Pearson— I  ag^ree  with  all  your 
Ijordship  has  said. 

The  Court,  without  issuing  an  inter- 
locutor, intimated  that  the  petition  re- 
mained before  Lord  Johnston. 

Counsel  for  the  Petitioner  —  Dickson, 
K.O.— Findlay.  Agents— Gill  &  Pringle, 
W.S. 

Counsel  for  the  Judicial  Factor — Wilson, 
K.C. — Home.  Agents— Bell,  Bannerman, 
fcFinlay,  W.S. 


Wtdneiday,  January  24. 

FIRST    DIVISION. 

[Lord  Ardwall,  Ordinary. 
AGNEW  V.  THE  BRITISH  LEGAL  LIFE 
ASSURANCE  COMPANY  LIMITED. 

Reparation — Slander — Master  and  Servant 
— Company  —  Letter  and  Statement  by 
Official  of  Vompany— Threat  if  Accounts 
tfot  Settled  to  Report  to  Authorities — 
"Greatest  Liar  arCd  Fraud"— hinnendo 
—LiabUity  of  Company  for  Letter  and 
Statement  by  its  Official  Acting  vnthin 
Scope  of  Employment 

An  insurance  superintendent  wrote 
to  one  of  the  agents  under  him  that  as 
the  latter  had  not  appeared  on  the  day 
for  settling  his  accounts  and  was  re- 
ported to  nave  left  the  town,  he  would 
give  him  till  the  Mondajr  morning 
following  to  settle ;  "  failing  this,  I 
shall  be  obliged  to  report  the  matter 
to  the  authorities."  The  sunerinten- 
dent  on  the  same  day  callea,  and  in 
the  presence  of  the  agent  and  his  wife 
stated  that  the  agent  was  "the  gi'eatest 
liar  and  fraud  that  had  ever  come  into" 
the  town,  and  that  if  he  did  not  settle 
as  required  he  would  give  him  "into 
the  hands  of  the  authorities."  The 
agent  brought  an  action  of  damages 


against  the  company,  in  which  he 
averred  that  the  letter  and  statements 
falsely  and  calumniously  represented 
that  he  was  guilty  of  dishonest  mis- 
appropriation, and  that  his  conduct 
was  such  as  to  make  it  necessary  to 
report  the  matter  to  the  criminal 
authorities.  He  also  averred  that  the 
letter  was  written  and  the  statements 
made  by  the  superintendent  in  the 
course  ot  his  employment  as  representr 
ing  the  company  and  as  acting  in  its 
interests  and  for  its  benefit,  and  were 
false,  calumnious  and  malicioua. 

Held  (1)  (aff.  judgment  of  Lord 
Ardwall,  Ordinary)  that  the  letter  was 
not  slanderous  and  would  not  bear  the 
innuendo  sought  to  be  put  upon  it,  and 
(2)  (contrary  to  the  opinion  of  Lord 
Ardwall,  Ordinary)  tnat  the  state- 
ments by  the  superintendent  were 
not  slanderous. 

Opinion  (per  Lord  Ardwall,  Ordinary) 
that  it  was  only  in  special  circum- 
stances that  a  master  was  liable  for 
the  slander  of  his  servant,  and  as  there 
were  no  such  circumstances  here  the 
company  could  not  be  held  responsible. 
Opinions  of  the  Division  on  t^is  point 
reserved. 

Citizens  Life  Assurance  Cotnpami 
Limited  v.  Broton,  [1001]  A.C.  m, 
commented  on. 
On  2nd  June  1006  Charles  Agnew,  insiuwnoe 
agent,  30  Hagg's  Road,  PolloKshaws,  broiwht 
an  action  against  the  British  Legal  Life 
Assurance  Company  Limited,  Glasgow,  in 
which  he  sous^t  to  recover  £300  as  damages 
for  slander.  The  pursuer  had  on  Ist  April 
1905  been  engaged  by  the  defenders'  district 
superintendent  at  CJreenock,  Thomas  Fer- 
guson, as  a  local  agent  and  collector,  and 
thereafter  had  accounted  every  Thursday 
afternoon  for  the  premiums  coUected.  On 
Thursday,  11th  May,  he  failed  to  appear  and 
to  account,  having  left  Greenock  and  re- 
turned home  on  that  day  owing  as  he 
alleged  to  ill-health. 

The  pursuer  averred — "(Cond.  4)  On  the 
forenoon  of  Saturday,  13th  May  1005,  the 
pursuer  received  by  post  from  the  said 
Thomas  Ferguson  the  following  letter, 
written  on  official  notepaper  bearing  the 
name  and  address  of  the  defenders'  com- 
pany printed  at  the  top : —  '  iith  May  1005.^ 
'  Mr  Charles  Agnew,  30  Hagg's  Road, 
Poilokshaws. 
'Dear  Sir, — As  you  have  failed  to  turn  up 
here  at  your  proper  time,  and,  upon  making 
inquiry  at  your  lodgings,  I  find  that  yon 
are  reported  to  have  left  Greenock,  and 
that  you  have  been  drinking,  as  you  have 
failed  to  forward  me  your  collections,  1 
will  give  you  till  Monday  morning,  the 
16th  mst.,  to  hand  me  every  penny  you 
have  collected;  failing  this,  I  shall  he 
obliged  to  report  the  matter  to  the 
authorities. — I  am,  yours,  &c., 

'  T.  Febgdson,  SupV 
On  the  afternoon  of  the  same  day,  13th 
May  1006,  the  said  Thomas  Ferguson  called 
at  the  pursuer's  house,  96  Hagg's  Road, 
Poilokshaws,  and  was  shown  into  the  room 
where  the  pursuer  was  still  confined  to  bed. 
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In  the  presence  and  hearin)^  of  the  piirmier 
and  his  '^fe  the  said  Thomas  Ferguson 
then  stated  in  said  house  that  the  pursuer 
was  the  '  greatest  liar  and  fraud  that  ever 
came  into  Greenock,'  and  that  if  the  pursuer 
did  not  settle  with  him  (Ferguson)  for  the 
sums  collected  and  in  his  hands  by  the 
beginninf^  of  the  week  he  would  give  the 
pursuer  '  into  the  hands  of  the  authorities,' 
or  used  words  to  the  like  effect.  (Cond. 
7)  The  said  letter  of  12th  May  1905,  written 
and  sent  by  the  said  Thomas  Ferguson  to 
the  pursuer,  and  the  said  statements  made 
by  him  as  above  set  forth  when  visiting  the 
pursuer  .  .  .  were  written  and  uttered  by 
him  in  the  course  of  his  employment  with 
defenders,  and  as  representing  them,  and 
as  acting  in  their  interests  and  for  their 
benefit,  and  they  were  false,  calumnious 
and  malicious.  By  said  letter  and  said 
statements  the  said  Thomas  Ferguson 
falsely  and  calumniously  represented  and 
intended  to  represent  that  the  pxirsuer 
was  guilty  of  dishonest  misappropriation 
of  the  monies  in  his  possession  belonging 
to  the  defenders,  and  that  his  conduct 
was  such  as  to  make  it  necessary  to  place 
the  matter  in  the  hands  of  the  criminal 
authorities.  Said  statements  were  entirely 
false  and  unwarranted,  and  were  made 
recklessly  and  maliciously  and  without  any 
inquiry  whatever  being  made  as  to  the 
cause  of  pursuer's  delay  in  paying  over  said 
monies.  Had  Ferguson  or  any  other  person 
on  behalf  of  defenders  made  any  inquiry 
into  the  circumstances,  he  would  have 
ascertained  that  there  was  absolutely  no 
ground  for  making  such  a  charge.  De- 
fenders, however,  or  Ferguson  as  represent- 
ing them,  took  no  such  precaution  and 
made  no  inquiry,  and  in  ignorance  of  the 
facts  they  recklessly  accused  him  of  em- 
bezzling or  dishonestly  misappropriating 
said  monies." 

The  pursuer  proposed  the  following 
issues: — "1.  Whether  Thomas  Ferguson, 
the  defenders'  district  superintendent  at 
46  Hamilton  Street,  Greenock,  while  acting 
within  the  course  of  his  employment  as  a 
district  superintendent  of  defenders'  com- 
pany, wrote  and  sent  to  the  pnreuer  the 
letter  dated  12th  May  1905  .  .  .  and  whether 
the  statements  contained  in  said  letter 
falsely  and  calumniously  represented  that 
the  pursuer  was  guilty  of  dishonest  mis- 
appropriation of  monies  in  his  possession 
belonging  to  the  defenders,  and  that  his 
conduct  was  such  as  entitled  the  said 
Thomas  Ferguson  to  place  the  matter  in 
the  hands  of  the  criminal  authorities,  to 
the  loss,  injury  and  damage  of  the  pursuer? 
2.  Whether  on  or  about  13th  May  1905,  at 
or  near  the  pursuer's  house  36  Hagg's  Road, 
Pollokshaws,  the  said  Thomas  Ferguson, 
while  acting  within  the  course  of  his  said 
employment,  falsely  and  calumniously 
stated  to  the  pursuer,  in  the  presence 
and  hearing  of  the  pursuer's  wife,  that 
the  pursuer  was  'the  greatest  liar  and 
fraud  that  aver  came  into  Greenock,  and 
that  if  the  pursuer  did  not  settle  with 
him'  (Thomas  Ferguson)  'for  the  stims 
collected  and  in  bis  hands  by  the  beginning 
of  the  week  he  would  pve  the  pursuer  into 


the  hands  of  the  authorities,'  or  used  words 
of  like  import  and  effect,  representing 
thereby  that  the  pursuer  was  guilty  of 
dishonest  misappropriation  of  monies  in 
his  possession  belonging  to  the  defenders, 
and  that  his  conduct  was  such  as  might 
make  it  necessary  to  j)lace  the  matter  in 
the  hands  of  the  criminal  authorities,  to 
the  loss,  injury,  and  damage  of  the 
pursuer." 

The  pursuer  also  made  averments  as  to 
the  superintendent  Ferguson  having  called 
on  one  M'Dougall,  from  whom  the  pursuer 
had  obtained  a  certificate  of  character,  and 
having  warned  M'Dougall  not  to  give  any 
more  certificates.  This  portion  of  the  case, 
however,  on  which  there  was  a  third  issue, 
was  given  up  in  the  Division,  such  actings 
having  been  held,  in  the  Outer  House,  to  be 
plainly  outwith  the  scope  of  the  superin- 
tendent's employment. 

The  defenders  pleaded  —  "  (1)  The  pur- 
suer's averments  are  irrelevant  and  in- 
sufficient to  support  the  conclusions  of  the 
summons.  (2)  The  alleged  defamatory 
statements  made  by  the  said  Thomas 
Ferguson  not  having  been  made  in  the 
course  of  his  employment  as  a  servant  of 
defenders,  they  are  not  liable  therefor." 

On  21st  October  1905,  the  Lord  Ordinary 
(Ardwall)  pronounced  this  interlocutor — 
"  Disallows  the  said  issues ;  sustains  the 
first  plea-in-law  for  the  defenders;  dismisses 
the  action ;  and  decerns :  Finds  the  defen- 
ders entitled  to  expenses :  allows  an 
account  thereof  to  be  lodged,  and  temits 
the  same  to  the  auditor  to  tax  and  report ; 
and  decerns." 

Opinion. — "In  this  case  I  propose  to 
inquire  with  regard  to  each  of  the  alleged 
slanders  complained  oi— first,  whether  the 
statements  alleged  to  have  been  made  by 
Thomas  Ferguson,  the  defenders'  super- 
intendent, are  slanderous ;  and  second, 
whether,  if  any  of  them  are  so,  the  defen- 
ders are  in  law  responsible  for  such  slanders. 

"With  regard  to  the  first  slander  alleged 
to  be  contained  in  the  letter  written  by 
Ferguson  on  12th  May  1005, 1  am  of  ojjinion 
th,at  that  letter  is  not  slanderous  in  its 
nature,  and  will  not  bear  the  innuendo 
sought  to  be  put  on  it  by  the  pursuer. 
It  does  not  contain  a  statement,  nor,  in  my 
opinion,  can  it  be  justly  innuendoed  as 
containing  a  statement,  that  the  pursuer 
had  in  point  of  fact  dishonestly  appro- 
priated moneys  in  his  possession  belonging 
to  the  defenders.  It  seems  to  me  to  consist 
of  two  parts— ^r«f,  a  complaint  of  irregu- 
larities on  the  part  of  the  pursuer,  which 
complaint  is  not  founded  on  as  libellous; 
and  aecond,  a  threat  that  if  the  pursuer 
would  not  account  for  all  the  money  he 
had  collected  on  behalf  of  the  defenders  on 
the  following  Monday,  Ferguson  would  be 
obliged  to  report  the  matter  to  the  authori- 
ties. This  means  that  should  the  pursuer 
at  a  future  date  fail  to  hand  over  moneys 
in  his  hands  admittedly  belonging  to  the 
defenders,  that  would  constitute  an  offence 
which  Ferguson  would  be  entitled  to  report 
to  the  criminal  authorities.  This  threat,  I 
think,  Ferguson  was  perfectly  entitled  to 
make  in  the  circumstances,  and  I  also  am 
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of  opinion  that  it  would  be  extravagant  to 
hold  that  a  letter  in  these  terms,  written 
by  an  employer  to  an  emijloyee  who  was 
certainly  behindhand  in  his  payments,  is 
in  point  of  law  a  slanderous  document. 
The  reference  to  the  criminal  authorities, 
be  it  observed,  was  made  not  in  view  of 
past  or  present  conduct  on  the  part  of  the 
pursuer  out  in  view  of  a  future  contingency 
which  might  never  occur,  and  which  in 
point  of  fact  did  not  occur  in  the  present 
case.  I  accordingly  disallow  the  first  issue. 
"The  second  slander  complained  of  was 
that  alleged  to  have  been  uttered  by  Thomas 
Ferguson  in  the  pursuer's  house  on  13th 
May  1906.  The  words  alleged  to  have  been 
used  seem  to  me  to  be  different  in  one 
important  respect  from  those  used  in  the 
letter,  because  the  threat  to  give  the  pursuer 
into  the  hands  of  the  authorities  is  alleged 
to  have  been  prefaced  by  the  statement 
that  the  pursuer  was  '  the  greatest  liar  and 
fraud  that  ever  came  into  Greenock,'  and, 
taking  the  utterance  as  a  whole  I  am  of 
opinion  that  if  this  action  had  been  directed 
against  Thomas  Ferguson,  the  pursuer 
might  be  entitled  to  an  issue  with  the 
innuendo  proposed  by  him.  But  the 
question  now  occurs,  are  the  defenders 
liable  in  respect  of  what  Thomas  Ferguson 
is  alleged  to  have  said  on  the  occasion  in 
question?  I  am  of  opinion  they  are  not. 
It  is  no  doubt  the  case  that  circumstances 
may  occur  in  which  a  principal  may  be 
liable  for  slander  utterea  by  an  agent  or 
servant  in  the  course  of  his  employment. 
Such  circumstances  were  held  by  the  jury 
to  have  occurred  in  the  case  of  The  CitixenB 
lAfe  Assurance  CoTnpany,  Limited,  v. 
Brotcn,  Ap.  Gas.  1901,  p.  423,  and  the  Flivy 
Council  declined  to  disturb  their  verdict. 
On  the  other  hand,  there  are  circumstances 
in  which  the  principal  will  not  be  so  liable. 
Such  circumstances  occurred  in  the  case  of 
Cameron  v.  Teats,  1  F.  456,  and  in  the 
Outer  House  case  of  Eprile  v.  Caledonian 
BaUway  Company,  6  S.L.T.  86.  I  am  of 
opinion  that  in  this  case  the  pursuer  has 
failed  to  set  forth  averments  relevant  to 
infer  liability  on  the  defenders'  part  for 
what  was  said  on  the  occasion  in  question 
by  their  superintendent  Thomas  Ferguson. 
"To  hold  that  a  company  or  corporation  or 
other  large  employer  is  liable  for  all  or  any 
libellous  language  rashly  used  by  anyone 
in  their  employment  in  the  course  of  such 
employment,  would  be  to  introduce  an 
appalling  extension  of  the  law  of  defama- 
tion. I  take  it  to  be  the  sound  rule  that  it 
is  the  person  who  utters  or  writes  the 
defamatory  matter  who  is  alone  responsible 
for  it,  and  that  it  is  only  in  very  special 
circumstances  that  the  principal  mav  be 
held  responsible  for  the  language  of  his 
agent.  In  my  opinion  no  such  circum- 
stances are  set  forth  in  the  present  action. 
As  an  illustration  of  how  the  liability  of  a 
slanderer  is  held  by  the  law  to  be  strictly 
personal,  I  may  refer  to  the  cases  of  Barr 
V.  Neilson,  6  Macph.  651,  and  Milne  v. 
Smith,  20  B.  95,  in  each  of  which  cases  the 
Court  refused  to  hold  a  husband  liable  for 
slanders  uttered  by  bis  wife.  I  therefore 
disallow  the  second  issue. 


"  With  regard  to  the  third  issue,  I  am  of 
opinion  that  it  appears  from  the  pursuer's 
own  averments  that  Thomas  Ferguson  in 
calling  at  James  .  M'Dougall's  shop  and 
informing  John  M'Dongall  that  he  wanted 
to  warn  his  father  against  giving  any 
further   certificate    of    character    to    the 

gursuer,  was  not  acting  in  the  course  of 
is  employment  at  all,  inasmuch  as  it  was . 
in  no  sense  the  business  of  the  defenders  to 
go  and  warn  a  man  from  whom  they  had 
received  a  certificate  of  character  of  a 
servant  who  had  not  turned  out  well,  not 
to  give  further  certificates  of  character  to 
that  person,  which  might  possibly  enable 
him  to  get  employment  m>m  other  members 
of  the  public.  This  I  think  abundantly 
plain.  I  accordingly  disallow  the  third 
issue  also. 

"  I  may  say  that,  had  I  been  disposed  to 
allow  either  the  first  or  the  second  issue,  I 
should  have  held  that  it  was  incumbent 
upon  the  pursuer  to  put  malice  into  the 
issue,  and  it  was  held  in  the  case  of  7%e 
Citizens  Life  Assurance  Company,  Limited, 
V,  Brown  that  a  corporation  cannot  be 
held  to  be  incapable  of  malice  so  as  to  be 
relieved  of  liability  for  malicious  libel  when 
published  by  its  servant,  and  for  which 
libel  they  are  in  law  responsible,  and  I  am 
disposed  to  think  that,  whether  he  might 
be  able  to  prove  them  or  not,  the  pursuer 
has  set  forth  facts  from  which  malice  on 
the  part  of  Ferguson  might  be  inferred. 
The  principle  of  these  are  the  language 
used  on  the  occasion  of  his  visit  to  Agne-ws 
house  and  the  steps  he  took  twainst  the 

Fursuer  in  connection  with  the  M'Dougalls. 
may  further  add  that,  if  I  had  allowed 
issues  in  the  case,  I  would  have  made 
several  changes  in  the  framework  and 
wording  of  the  issues." 

The  pursuer  reclaimed  and  argued — The 
letter  and  statements  which  were  com- 
plained of  clearly  charged  the  pursuer  with 
misappropriation,  and  if  there  was  any 
doubt  on  the  point  it  was  for  a  jury  to 
decide  it.  The  Lord  Ordinary  would  have 
allowed  the  second  issue,  but  had  held  that 
the  defenders  were  not  responsible.  In 
that  he  had  erred.  The  case  was  ruled  by 
Citizens  Life  Assurance  Companyy.  Broton, 
[1904]  A.C.  423,  which  case  followed  on— 
Baruoick  v.  English  Joint  Stock  Bank 
(1867),  L.B.  2  Bq.  259,  and  was  but  an  exten- 
tion  of  the  principles  laid  down  in  HoiuMa- 
toorth  V.  City  of  GUisgovo  Bank,  March 
12,  1880,  7  B.  (H.L.)  53,  17  S.L.B.  510.  A 
master  might  be  liable  for  his  servant's 
slander  within  the  scope  of  the  employ- 
ment, and  the  question  of  the  scope  of 
employment  went  to  the  jury — EUis  v. 
Natumal  Free  Labour  Assodaiion,  May  12, 
1006,  42  S.L.B.  496.  It  had  been  held  that 
the  master  might  be  responsible  even  for 
an  assault  by  his  servant — Dyer  v.  Munday, 
[1895]  1  Q.B.  742 — and  it  was  not  necessary 
the  servant  should  have  been  acting  for  the 
master's  lieneflt — British  Mutual  Banking 
Company  v.  Charmoood  Forest  Railway 
Company,  L.B.  18  Q.B.  D.  714— though  that 
was  so  here.  Cameron  v.  Yeats,  January 
27,  1890,  1  F.  466,  36  S.L.B.  350,  quoted  for 
defenders,  turned  on  the  proof  of  an  aver- 
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ment,  and  Eprile  v.  Caledonian  Baihoay 
Company,  June  21,  1896,  6  S.L.T.  66,  on 
special  regnilations.  Malice  if  required 
might  be  inserted  in  the  issues,  and  there 
were  sufficient  facts  and  circumstances 
averred  from  which  it  might  he  inferred. 
The  third  issue  was  not  insisted  upon. 
(Odgers  on  Libel  and  Slander,  4tb  ed.  p. 
-516,  was  also  referred  to.) 

Argued  for  the  defenders  and  respon- 
dents— The  third  issue  having  I)een  given 
up,  the  questions  now  involved  were 
whether  the  letter  and  statement  to  the 
defender  himself  were  slanderous,  and  if 
so,  whether  the  defenders  were  responsible. 
llie  letter  containin  g  no  presen  t  charge  could 
not  bear  the  innuendo  suggested,  and  was 
not  slanderous  in  itself,  and  the  statement 
to  the  pursuer  and  his  wife  was  made  in  rixa, 
was  merely  abusive,  and  consequently  was 
not  slanderous  and  actionable — Macintosh 
V.  SqvMir,  July  3, 1868,  Scot.  Jur.  561.  The 
term  "liar"  was  not  slanderous jp«r  ae — 
Wat»on  V.  Duncan,  February  4, 1800, 17  B. 
4(H,  27  S.L.B.  819.  But  even  if  the  letter 
and  statement  were  slanderous  the  defen- 
ders were  not  responsible.  An  employer 
was  not  responsible  for  a  verbal  slander  by 
his  employee  acting  in  excess  of  his  duty — 
Emrile  v.  Caledoman  Railway  Company, 
en.  aup.  He  was  only  liable  if  he  were 
benefited  bv  the  employee's  act  done  within 
the  scope  oi  theemployment—  We«temBank 
V.  Addie,  May  20. 18ff7,  5  Macph.  (H.L.)  80, 
4  S.L.B.  118;  Clydesdale  Bank  v.  Paul, 
March  8,  1877,  4  B.  626,  14  S.L.B.  403; 
Houldsvjorth  v.  TTie  City  of  Glasgow  Bank, 
March  12,  1880,  7  R.  (H.L,)  53,  17  S.L.B.  510 ; 
Hockey  v.  Clydesdale  Bank,  November  25, 
1898,  1  F.  119,  36  S.L.B.  119.  That  was  not 
so  here,  and  in  this  the  case  was  distin- 
guished from  Citizens  Life  Assurance 
Company  v.  Brown  and  Dyer  v.  Munday, 
eU.  aup.  Were  an  issue  to  be  allowed, 
malice  would  require  to  be  inserted,  but 
the  malice  of  an  agent  could  not  be  imputed 
to  his  principal,  the  malice  must  be  on  the 
part  of  both — Mackellar  v.  Duke  of  Suther- 
land, June  18,  1862,  24  D.  1124;  Citizens 
lAfe  Assurance  Company  v.  Brown,  cit. 
sup.  Further,  there  were  not  sufficient 
facts  and  circumstances  averred  on  record 
to  infer  malice,  and  these  were  necessary — 
Sheriff  V.  Denholm,  March  4, 1808,  5  S.L.T. 
346;  JUacdcmald  v.  M'Coll,  July  19,  1901,  8 
F.  1082,  38  S.L.B.  781.  Laidlaw  v.  Gunn, 
January,  31,  1800,  17  B.  394,  27  S.L.B.  317; 
and  Farquhar  v.  Neish,  March  19,  1890,  17 
B.  716,  27  S.L.B.  549,  were  also  referred  to. 

At  advising — 

Lord  President — In  this  case  the  Lord 
Ordinary  has  disallowed  all  the  issues.  As 
regards  what  his  Lordship  has  said  in 
respect  of  the  first  issue  and  the  third  issue, 
I  am  entirely  in  accordance  with  him,  and 
I  do  not  think  it  necessary  to  add  any- 
thing. 

The  second  issue  raises  a  question  of  con- 
siderable difficulty.  His  Lordship  has  held 
that  the  language  was  slanderous,  but  he 
has  also  held  that  the  case  is  not  one  which 
allows  an  issue  against  the  employers  of 
the  person  who  uttered  it.    I  may  remind 


your  Lordships  that  the  facts  on  which  the 
action  is  based  are  these.  The  pursuer  was 
a  sub-a^ent  of  an  insurance  company,  and 
the  action  is  raised  by  him  against  the 
company.  The  sub-agent  was  under  the 
inspection  of  an  inspector — a  regular  agent 
of  the  company— who  travelled  round,  and 
among  other  duties  had  to  see  that  the  sub- 
agents  regularly  paid  up  the  money  which 
they  collected  from  various  persons  who 
had  entered  into  insurance  contracts.  The 
pursuer  in  this  case  seems  to  have  been 
irreg^ular  in  his  payments,  and  the  matter 
complained  of  arose  on  an  occasion  on 
which  the  head  insurance  agent  called  on 
him  and  asked  him  to  pay  up  the  money. 

The  questions  raised  by  the  Lord  Ordi- 
nary and  dealt  with  by  him  in  that  portion 
of  his  note  which  refers  to  this  issue  are,  I 
confess,  of  great  difficulty.  On  the  one 
hand,  it  is  Impossible  not  to  see  that  to 
open  the  door  to  liability  for,  as  the  Lord 
Ordinary  says,  any  slanderous  language 
.rashly  used  by  anyone  in  the  employment 
of  another  or  of  a  corporation  is  to  open 
the  door  very  wide  indeed.  On  the  otner 
band,  there  is  the  case  —  of  very  high 
authority— of  The  Citizens'  Life  Assurance 
Company  v.  Brtnon,  [1904]  A.  C.  423, 
decided  by  the  Privy  Cibuncil,  where  un- 
doubtedly countenance  is  given  to  the 
doctrine  that  a  corporation  may  be  liable 
for  the  slander  of  an  agent,  if  that  slander 
is  uttered  by  an  agent  while  acting  withui 
the  scope  of  nis  authority.  I  do  not  think 
that  the  present  ease  is  exactly  similar  to 
The  Citizen^  Life  Assurance  Company  v. 
Broum,  because  in  that  case  the  agent  was 
writing  a  circular-letter  on  behalf  of  the 
company.  It  was  an  act  which  was  prima, 
facie  a  company  act,  and  I  do  not  think 
that  that  is  the  same  thing  as  a  casual 
expression  uttered,  as  was  obviously  the 
case  here,  with  a  certain  amount  of  heat 
and  wrath,  uttered  also  viva  voce  in  the 
course  of  a  call  which  the  insurance  agent 
was  making  on  his  sub-agent. 

But  I  have  come  to  be  of  opinion  that  this 
case  may  be  quite  safely  disposed  of  on 
other  grounds.  Hie  alleged  slander  was 
this — the  agent  went  to  the  pursuer's  lodg- 
ings and  was  shown  into  the  room  where 
the  pursuer  was  confined  in  bed,  and  "  in 
the  presence  and  hearing  of  the  pursuer 
and  nis  wife,  the  said  'Tnomas  Ferguson 
then  stated  in  said  house  that  the  pursuer 
was  the  greatest  liar  and  fraud  that  ever 
came  into  Greenock,  and  that  if  the  pur- 
suer did  not  settle  with  him  (Ferguson)  for 
the  sums  collected  and  in  his  hands  by  the 
beginning  of  the  week  he  would  give  the 

Sursuer  into  the  hands  of  the  authorities." 
Tow,  I  must  say  that  in  cases  of  this  sort 
one  should  always  look  strictly  at  the  words 
used  to  see  if  they  are  really  slanderous ; 
and  I  have  come  without  any  difficulty  to 
be  of  opinion  that  these  words  were  not 
slanderous.  It  has  already  been  decided 
on  more  than  one  occasion  that  to  call  a 
man  a  liar  is  not  a  slander.  But  the  agent 
is  said  to  have  called  the  pursuer  "the 
greatest  liar  and  fraud  that  ever  came  into 
Greenock."  Now,  it  is  perfectly  true  that 
to  accuse  a  man  of  committing  a  fraud  is  a 
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slander;  but  if  slang  is  used  it  must  be 
taken  according  to  its  ordinary  meaning. 
Here  it  is  nothing  else  than  slang,  and 
calling  a  man  a  fraud  does  not  mean  that 
he  has  committed  a  fraud.  All  that  is 
meant  is  that  he  is  not  nearly  so  good  as  he 
pretends  to  be ;  and  it  may  be  that  in  a 
great  many  walks  of  life,  or  in  what  can 
scarcely  be  called  walks  of  life,  a  man  may 
be  called  a  fraud,  e.g.,  with  reference  to 
his  pretensions  even  to  play  a  game  well, 
or  to  be  an  authority  on  a  certain  branch 
of  knowledge.  And  I  have  no  doubt  what- 
ever, knowing  the  English  language  as  it  is 
used — and  a  judge  is  entitled  to  make  use  of 
such  knowledge — that  the  ordinary  slang 
expression  of  calling  a  person  a  fraud  does 
not  mean  that  the  person  has  committed  a 
fraud  in  the  legal  sense  of  the  term. 
Therefore,  to  call  a  man  a  liar  and  a  fraud 
is  not  slanderous.  It  is  abusive  language, 
which  may  or  may  not  be  deserved,  out  it 
is  not  slanderous. 

The  rest  of  this  matter  may  be  disposed 
of  in  the  same  way  as  the  Lord  Ordinary 
has  disposed  of  the  other  issues.  It  does 
not  come  to  anything  more  than  this — 
that  if  the  pursuer,  who  was  in  arrears  at 
the  time,  did  not  pay  up  by  the  end  of 
the  week  the  matter  would  be  put  into  the 
hands  of  the  authorities.  That  does  not 
mean  that  he  has  cheated.  It  means  that 
if  he  does  not  pay  by  the  time  he  ought  to 
have  paid,  then  investigation  will  be  made 
to  see  why  he  has  not  paid.  In  a  case  like 
this,  where  the  parties  are  in  such  business 
relations,  there  must  be  a  certain  freedom 
for  the  superior  towards  his  subordinate 
who  is  in  arrears. 

I  therefore  recommend  your  Lordships 
to  come  to  the' same  conclusion  as  the  Lord 
Ordinary.  And  although,  as  regards  the 
second  issue,  I  prefer  to  put  my  decision  on 
the  ground  I  have  mentioned  rather  than 
on  the  very  diflflcult  and  delicate  ground  on 
which  the  Lord  Ordinary  decided  it,  and 
on  which  I  reserve  my  opinion,  the  inter- 
locutor need  not  be  variea. 

Lord  M'Laben— If  we  should  have  to 
consider  in  another  case  the  question  as  to 
the  liability  of  a  company  for  their  written 
stiitements  containing  imputations  on  other 
persons,  I  think  it  would  be  necessary  to 
consider  very  carefully  the  limits  of  the 
principle  which  was  laid  down  in  the  Privy 
Council  case  to  which  we  have  been  re- 
ferred. Therefore  I  shall  say  no  more  upon 
that  subject  except  that  I  doubt  whether 
the  principle  can  be  extended  to  verbal 
slander.  Tire  whole  subject  would  have  to 
be  considered,  and  therefore  I  do  not  ex- 
press any  opinion  on  it. 

I  agree  with  your  Loi-dship  in  the  chair 
that  the  words  in  the  present  case,  which 
were  uttered  verbally  and  not  written,  and 
were  addressed  to  the  pursuer  himself,  ai-e 
not  actionable.  While  the  law  of  England 
wo\ild  have  excluded  this  action  on  two 
grounds,  first,  that  it  was  a  statement  to 
the  party  himself,  and  secondly,  that  it 
was  verbal,  the  law  of  Scotland  recog^nises 
verbal  slander;  but  I  think  that  we  have 
been  in  the  habit  of  scrutinising  the  aver- 


ments of  verbal  slander  much  more  rigidly 
than  we  do  those  of  libel.  The  reason  is, 
that  everything  is  to  be  presumed  in  favour 
of  a  person  who  is  speaking,  and  if  his 
words  are  ambiguous  we  should  not  neces- 
sarily put  the  worst  construction  upon 
them.  In  the  present  case  I  do  not  think 
the  words  are  actionable,  because  they  are 
such  that,  used  as  they  were,  they  would 
have  done  harm  to  no  one.  Considering 
the  circumstances  in  which  they  were  used 
I  do  not  think  these  words  will  bear  a 
defamatory  meaning,  and  I  am  therefore 
for  disallowing  the  issue. 

The  Lord  President  intimated  that 
Lord  Kinnear,  who  was  present  at  the 
bearing,  concurred. 

Lord  Pearson  was  absent. 

The  Court  refused  the  reclaiming  note 
and  adhered  to  the  interlocutor  reclaimed 
against,  finding  the  defenders  entitled  to 
additional  expenses. 

Counsel  for  the  Pursuer  and  Reclaimer — 
Orr,  K.O.— J.  D.  MUler.  Agento— IngUs, 
Orr,  &  Bruce,  W.S, 

Counsel  for  the  Defenders  and  Respon- 
dents —  Cooper,  K.C.  —  C.  D.  Murray. 
Agents— Campbell  &  Smith,  S.S.C. 


Wedtusday,  January  24. 

FIRST    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow, 

STARK'S  TRUSTEES  v.  DUNCAN. 

Jurisdiction — Appeal — Process — Interdict 
Granted  in  Sheriff  Court— Breach  of  In- 
terdict—Appeal from  Sheriff-SubsrUute 
to  Sheriff— Minute  of  Parties  Waiving 
Certain  Objections — Sheriff  not  thereh^ 
Constituted  Arbiter  —  Appeal  —  Com- 
petency. 

In  a  complaint  for  breach  of  interdict-, 
in  a  Sheriff  Court,  the  evidence  was  not 
formally  recorded,  and  the  Sheriff-Sub- 
stitute gave  judgment,  the  defender  not 
being  present  in  person.  On  appeal  to 
the  Sheriff  a  minute  of  parties  was 
presented  accepting  the  Sheriff-Substi- 
tute's notes  as  the  notes  of  the  evidence 
and  waiving  objection  to  the  judgment 
having  been  given  in  defender's  alsence. 
An  appeal  having  been  taken  to  the 
Court  of  Session  it  was  contended  that 
the  appeal  was  incompetent,  parties 
having  oy  their  minute  made  the  Sheriff 
arbiter  and  so  excluded  the  jurisdiction 
of  the  Court. 

Beld  that  the  case  being  quasi  crim- 
inal, it  was  not  possible  to  make  the 
Sheriff  arbiter  and  that  appeal  was 
competent. 

Dykes  v.  Merry  &  Ouninghame, 
March  4,  18f»,  7  Macph.  003,  6  S.L.R. 
405,  distinguished. 


Digitized  by 


Google 


Dancu  *.  Stalk's  Tn,'] 


The  Scottish  Law  ReporUr.—  Vol.  XLIIL 


289 


Juriadiction-Proeess— Sheriff  Court— In- 
terdict— Complaint  of  Bremeh  of  Interdict 
—ApjtealrT-lAeree  of  Fine  or  ImjrriMyn- 
ment  in  Default  Pronounced  in  Absence  of 
Defender — Befuaal  to  Revieio  Proceedings 
when  Interdict  Granted— Competency. 
A   Sheriff- Substitute   having   inter- 
dicted a  defender  from  interfering  with 
heritable  subjects  or  their  rents,  subse- 
quently found  on  petition  that  a  breach 
of  interdict  had  been  committed,  and 
in  the  absence  of   the   defender  fined 
him  and  adjudged  him,  in  default  of 
payment,  to  be  imprisoned,  refusing  to 
review  the  proceedings  when  the  inter- 
dict was  originally  granted.    The  Sheriff 
having  adhered  to  his  Substitute's  judg- 
ment, an  appeal  to  the  Court  of  Session 
was  taken.    Held  (1)  that  the  proceed- 
ings in  the  Sheriff  Court  were  compe> 
tent ;  (2)  that  inquiry  was  not  allowable 
into   the    proceedings    when    interdict 
was  grantm ;  (3)  that  the  defender's  ab- 
sence when  judgment  was  pronounced 
did  not  invalidate  the  judgment. 
On  24th  May  1905,  in  the  Sheriff  Court  of 
Lanarkshire  at  Glasgow,  in  an  action  at 
the   instance   of   James    Rennie,    teacher, 
Maryhill,  Glasgow,  and  others,  the  testa- 
mentary trustees  of  the  late  James  Stark 
sometime  residing  at  Barrwood,  Gourock, 
interim    interdict    was    granted    against 
Eibenezer     Steel     Duncan,     engineer,    '15 
Phoenix  Park  Terrace,  Glasgow,  restrain- 
ing  him    from   interfering    further   with 
certain    property   or   uplifting    the   rents 
thereof. 

On  7th  June  1906  Stark's  trustees  presented 
a  petition  in  the  Sheriff  Court  praying  the 
Court  "To  grant  warrant  to  cite  the  de- 
fender to  appear  personally  before  the  Court 
at  such  diet  as  it  shall  appoint  to  answer 
hereto ;  to  find  that  he  nas  committed  a 
breach  of  the  interdict  granted  by  the 
Court  on  21th  May  1005  in  an  action  at  the 
pursuers'  instance  to  have  the  defender,  and 
all  others  acting  on  his  behalf,  interdicted 
ftrom  interfering  with  the  pi-operty  .  .  . 
and  uplifting  the  rents  thereof,  and  has 
thereby  been  guilty  of  a  contempt  of  Court; 
to  fine  and  amerce  the  defender  in  the  sum 
of  £50,  or  such  other  sum  as  the  Court 
shall  think  fit  in  the  circumstances,  or 
otherwise,  or  failing  his  payment  of  such 
flue,  to  adjudge  him  to  be  imprisoned  for 
such  period  as  the  Court  shall  appoint, 
and  to  find  him  liable  in  expenses. 

The  pursuers  made  averments  of  what 
constituted  the  alleged  breach  of  interdict, 
and  pleaded— "The  defender  having  wil- 
fully disregarded  and  broken  the  interdict 
granted  by  the  Court,  ought  to  be  punished 
for  the  contempt  of  Court  thereby  com- 
mitted." 

The  defender  pleaded,  inter  alia—"(\) 
This  action  for  breach  of  interdict  is 
incompetent  in  respect  it  rests  upon  an 
interim  intei-dict  in  an  action  which  in 
itself  is  inept.  (2)  In  respect  that  the 
citation  of  the  defender  in  the  action  in 
which  the  interim  interdict  was  procured 
is  by  one  of  the  pursuers  thereor,  and  is 
consequently  invalid,  this  action,  which  is 
founded  thereon,  falls  to  be  dismissed.  .  .  . 
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(5)  The  defender  having  in  no  way  dis- 
regarded and  broken  the  interdict  granted 
by  the  Court  is  entitled  to  absolvitor." 

On  2nd  August  1005  the  Sheriff -Substitnte 
(Davidson),  after  proof  had  been  led  on 
21st  July,  pronounced  judgment,  finding 
that  a  In-each  of  interdict  had  been  com- 
mitted, and  fining  the  defender  £5,  and 
adjudging  him  in  default  of  payment 
within  ten  days  to  be  imprisoned  for  ten 
days.  The  defender  was  not  present  in 
person. 

On  8th  August  1905  the  defender  appealed 
to  the  Sheriff  (Gdthbib),  and  on  16th 
August  the  following  minute  of  parties  was 

presented: — "R for   pursuers  and 

W for  defender   concur — defender 

being  present  in  Court — in  holdingthe  notes 
of  evidence  taken  by  Mr  Sheriff  Davidson, 
as  in  all  respects  formally  recorded,  and 
waive  all  objections  thereto.  They  also 
concur  in  waiving  all  objections  to  the 
competency  of  the  sentence,  in  i-espect  of 
the  same  having  been  pronounced  in  ab- 
sence of  the  respondent.  .  .  ." 

The  Sheriff  on  22nd  August  1905  adhered 
to  the  Sheriff-Substitute's  findings,  and  of 
new  fined  the  defender  £5  with  fourteen 
days  in  which  to  pay,  and  adjudged  him 
in  default  of  payment  to  be  imprisoned  for 
ten  days. 

"  iVotc.— Some  objection  was  taken  to  the 
competency  of  the  appeal  on  the  general 

f  round  that  a  complaint  for  breach  of  inter- 
ict  is  a  criminal  proceeding.  That  is  not  so 
in  the  wide  sense  intended,  although  it  is  a 
proceeding  of  a  quasi  criminal  nature  (com- 
pare Christie  Millar  v.  Bain,  1879,  6  R. 
1215).  In  practice  there  have  constantly 
been  appeals  to  the  Sheriff,  just  as  there 
have  been  appeals  from  judgments  in 
breach  of  interdict  proceedings  from  the 
Outer  to  the  Inner  House  of  the  Court  of 
Session .  See  also  in  illustration  of  principle 
Magistrates  of  Portobello  v.  Magistrates  of 
Edinburgh,  1882,  10  R.  130.  As  the  case 
was  presented  to  me,  however,  it  would 
have  been  impossible  to  deal  with  the 
merits,  because  the  sentence  sought  to  be 
reviewed  was  pronounced  in  absence  of  the 
defender,  and  because  the  notes  of  evidence 
were  not  taken  in  any  form  recogfnised  in 
the  Ordinary  Court.  I  have  thought,  with 
some  hesitation,  that  both  of  these  objec- 
tions are  obviated  by  the  consent  of  parties 
embodied  in  the  joint-minute.  The  parties 
are  not  unaware  of  the  effect  of  that 
minute,  the  case  of  Dykes  v.  Merry  <& 
Cuninghame,  1800,  7  Macph.  603,  having 
been  referred  to  by  the  pursuers'  procura- 
tor in  the  course  of  the  debate. 

"Accordingly,  I  have  considered  the 
arguments  of  parties  upon  the  merits  of 
the  petition  foi'  breach  of  interdict,  which 
are  quite  distinct  from  the  merits  of  the 
petition  for  interdict,  which  has  now 
ceased  to  exist  as  such.  ...  I  concur 
in  Sheriff  Davidson's  i-emarks  in  his 
note,  and  I  think  that  on  the  whole  he 
has  taken  the  right  view  of  the  position. 
It  is  matter  for  regret,  however,  that  the 
pursuers  should  have  been  obliged  to  resort 
to  this  kind  of  proceeding  under  the  very 
peculiar  le^se  which  is  the  subject  of  the 
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leading  action.  Of  course  nothing  can  be 
said  now  of  the  merits  of  that  action,  upon 
which  to  a  g^^t  extent  the  appellant's 
argument  in  this  appeal  was  founded.  I 
agree  with  the  Sheriff-Substitute  in  regard- 
ing such  argument  as  irrelevant,  and 
holding  it  indispensable  to  the  proper 
administration  01  justice  that  a  subsisting 
interdict  shall  be  obeyed  even  when  it  is 
one  which,  if  all  the  circumstances  had 
been  known,  the  Court  might  not  hsjve 
granted. 

"In  the  circumstances  I  think  the  defen- 
der is  sufficiently  punished  by  the  fine  and 
expenses  in  the  judgment  under  review, 
and  I  allow  no  expenses  in  the  appeal. 
I  adhere  to  the  judgment  of  the  Sheriff- 
Substitute." 

The  defender  ap|>ealed,    and   aivued  — 

1.  The  appeal  was  competent.  The  fact 
that  the  full  notes  of  evidence  had  not  been 
printed  did  not  make  the  appeal  incom- 
petent if  the  ground  of  appeal  was  funda- 
mental irregrularity  in  procedure.  Even 
interlocutory  judgments  could  be  appealed 
to  that  Court  when  irregularities  in  pro- 
cedure had  taken  pla.ce — Miller  v.  Craw- 
furd,  January  16,  ifel,  8  R  385,  18  S.L.R. 
247.  And  the  Coiirt  could  entertain  appeals 
against  judgments  if  irregularity  had  oc- 
curred, even  though  the  merits  could  not 
be  entered  upon — Bone  v.  School  Board 
ofSorn,  March  16,  1886,  13  R.  768,  23  S.L.R. 
ra7.  The  case  of  Dykes  v.  Merry  &  Cxun- 
inghame,  March  4,  1809,  7  Macph.  603,  6 
S.L.R.  705,  was  distinguished  from  the 
present,  as  there  the  penalty  was  a  pecu- 
niary one  with  no  alternative  of  imprison- 
ment, and  the  proceedings  before  the 
Sheriff -Substitute  were  regular.  In  the 
present  case  the  proceedings  were  ir- 
regular, and  no  consent  of  parties  could 
validate  them  —  Mackay's  Manual,  p.  64. 

2.  The  Sheriff's  judgment  should  be 
quashed.  Complaint  for  breach  of  interdict 
should  be  to  the  Court  of  Session.  E\ir- 
ther,  the  fact  that  the  interdict  was  from 
the  beginning  irregular  was  a  good  ground 
of  appeal.  The  cases  of  Gray  v.  Betrie, 
March  10,  1849,  11  D.  1021,  and  Anderson  v. 
Conacher,  December  20,  1850,  13  D.  405, 
showed  that  decerniture  for  a  fine  with  im- 
prisonment in  default  was  incompetent  in 
the  defender's  absence.  The  case  of  Walker 
V.  Junor,  JUI7  3,  1903,  5  F.  1035,  40  S.L.R. 
745,  was  distinguished  by  the  fact  that 
there  there  was  no  question  of  imprison- 
ment. 

Argued  for  the  pursuers  and  respondents 
— 1.  The  appeal  was  incompetent.  By  the 
minute  as  to  the  evidence  the  case  had 
been  taken  extra  cursum  curice,  and  the 
Sheriff  was  constituted  an  arbiter  from 
whom  no  appeal  was  possible — Dykes  v. 
Merry  <fc  Cuninghame,  cit.  sup.  2.  The 
judgment  should  stand.  The  pursuers  had 
followed  the  usual  practice  in  applying 
to  the  Sheriff  Court  in  a  case  of  breach  of  its 
interdict,  and  the  jurisdiction  of  that  Court 
was  privative — Monro  v.  Robertson's  Trus- 
tees, June  24,  1834,  12  S.  788 ;  Dove  Wilson's 
Sheriif  Court  Practice,  4th  ed.,  p.  442; 
M'GIashan's  Sheriff  Court  Practice,  2nd  ed., 

.  52.    The  present  appeal  was  not  there 


fore  on  a  question  competent  for  the 
Court  of  Session.  The  real  question  in 
this  case  was  not  whether  the  interdict 
should  have  been  gi-auted  in  the  SheriJS 
Court,  but  whether  the  order  of  that 
Court  should  be  obeyed.  As  to  the  ab- 
sence of  the  defei  der  when  fine  and  im- 
prisonment were  decerned,  the  case  of 
Walker  v.  Junor,  ut  supra,  showed  that 
the  Court  in  such  proceedinj^  could  fine 
competently  in  the  aosence  of  tne  defender. 
The  appeal  should  be  dismissed.  The  cases 
of  Brovm  v.  Thomson,  July  20,  1882,  9  R. 
1183, 19  S.L.R.  838,  and  Anderson  v.  Hunter, 
January  30,  1891,  18  R.  467,  28  S.L.R.  324, 
and  Henderson  v.  Maclellan,  May  23,  1874, 
1  R.  920,  11  S.L.R.  531,  were  also  quoted. 

At  advising — 

Lord  Prbsidknt— This  is  an  appeal  from 
the  Sheriff  Court  of  Lanarkshire  at  Glas- 
gow in  a  petition  to  ordain  the  defender  to 
appear  and  to  find  that  he  had  committed 
a  breach  of  interdict,  and  to  sentence  him 
to  flue  or  imprisonment.  If  it  had  been 
in  the  Supreme  Court  it  would  have  been 
called  a  petition  and  complaint. 

The  pursuer  did  not  appear  personally  in 
answer  to  the  citation.     The  matter  was 

§one  into  in  his  absence,  aud  the  Sherifl- 
ubstitute  found  that  a  breach  of  interdict 
had  been  committed,  fined  the  defender 
£5,  and  failing  payment  within  ten  days 
sentenced  him  to  imprisonment  for  ten 
days,  and  found  him  liable  to  the  pursuers 
in  expenses.  Against  that  an  appeal  was 
taken  to  the  Sheriff.  No  notes  of^  the  evi- 
dence taken  before  the  Sheriff -Substitute 
had  been  formally  recoi-ded  at  the  time, 
and  parties  put  in  a  minute  holding  the 
notes  of  evidence  taken  by  the  Sheriff- 
Substitute  as  in  all  respects  formally  re- 
corded and  waiving  all  objections  thereto, 
and  also  waiving  all  objections  to  the  com- 
petency of  the  sentence  in  respect  of  the 
same  having  been  pronounced  in  absence 
of  the  respondent.  The  Sheriff  came  to 
the  same  conclusion  as  the  Sheriff-Substi- 
tute on  the  merits.  He  held  that  he  could 
not  go  into  the  question  raised  in  the 
action  of  interdict  out  of  which  this  peti- 
tion took  its  rise,  and  he  then  repeated  the 
finding  of  the  Sheriff-Substitute  and  again 
fined  the  defender  to  the  same  extent  as 
before. 

The  Sheriff  mentioned  that  he  could  not 
have  taken  up  the  appeal  if  it  had  not  been 
for  the  minute  whicn  bad  been  lodged,  and 
he  warned  the  parties  as  to  the  effect  of 
that  minute  as  laid  down  in  the  case  of 
Dykes  v.  Merry  &  Cuninghavie,  7  Macph. 

The  first  Question  raised  now  is  as  to  the 
bearing  of  tnat  case,  the  respondents  argu- 
ing that  this  proceeding  havmg  l>een  taken 
extra  cursum  curice  by  the  minute,  and 
the  Sheriff  having  been  thereby  constituted 
an  arbiter  between  the  parties  for  the  final 
disposal  of  the  case,  no  appeal  was  accord- 
ing to  that  decision  competent.  I  do  not 
think  the  case  of  Dykes  can  possibly  have 
any  effect  in  a  qu4isi  criminal  proceeding 
like  this.  Parties  may  bo  able  oy  paction 
to  take  a  case  extra  cursum  cuitce  and 
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constitute  a  judge  an  arbiter  of  civil  rights 
between  them.  But  they  cannot  by  minute 
appoint  any  person  an  arbiter  to  pronounce 
a  sentence  of  fine  or  imprisonment.  I 
thinlc  the  case  on  which  this  objection  is 
based  has  nothing  to  do  with  the  matter. 

We  have  therefore  to  consider  the  case 
on  the  merits.  The  questions  raised  are 
three.  First — Are  the  proceedings  here 
taken  competent  in  the  Sheriff  Court  P 
There  can  be  but  one  answer  to  that,  and 
the  reports  supply  munerous  cases  in  which 
it  has  oeen  exercised. 

The  second  question  is — Was  the  decision 
of  the  Sheriff-Substitute  right  that  he  could 
not  look  at  the  proceedings  in  the  action 
of  interdict  or  consider  who  was  in  the 
right  there?  I  am  of  opinion  that  the 
Sheriff-Substitute  was  clearly  right.  Per- 
sons are  not  entitled  to  disobey  an  order 
made  by  the  Oourt  and  then  to  claim  to 
show  that  the  Court  ought  not  to  have 
made  the  order. 

The  third  question  is  whether  this  is  a 
bad  decree  because  it  imposed  a  fine  on  the 
respondent  without  him  being  present. 
The  test  of  that  matter  is  this — could  the 

§  resent  appellant  have  suspended  the 
ecree  by  which  he  was  fined.  I  hold 
that  he  could  not.  The  ground  of  the 
argument  is  that  persons  in  criminal  cases 
cannot  be  sentenced  in  their  absence  with- 
out special  provision  therefor  in  the  statute 
which  creates  the  offence.  But  this  is  not  a 
criminal  proceeding,  but  a  method  by  which 
the  Court  protects  its  own  authority  from 
contempt.  It  is  usual  to  summon  the 
person  charged  with  contempt  to  the  bar; 
but  I  think  that  Lord  President  Inglis  put 
that  matter,  not  on  any  duty  to  the  rewpon- 
dent,  but  on  the  view  that  this  being  a 
matter  of  public  interest,  it  was  proper  t.o 
insist  on  the  person  being  present.  The 
rule  is  not  universal,  because  there  was  cited 
at  any  rate  one  case  in  which  the  person 
charged  was  not  at  the  bar,  the  complainer 
saying  that  he  did  not  desire  him  to  be 
brought  there.  If  it  is  a  right  of  the 
respondent  it  could  not  have  been  waived 
by  the  complainer. 

There  is  another  reason  why  a  criminal 
conrt  does  not  sentence  a  person  unless  he 
is  present.  It  vindicates  its  authority  b^ 
fugitation.  But  a  civil  court  cannot  fugi- 
tatie,  and  therefore  it  seems  to  me  to  be  out 
of  the  question  that  the  court  should  not 
be  able  to  vindicate  its  authority  simply 
because  the  respondent  resorts  to  the  ex- 
pedient of  staymg  away.  I  cannot  say  I 
think  it  makes  tne  decree  in  any  way 
vitiated  that  the  respondent  was  not 
present. 

I  am  therefore  for  refusing  the  appeal. 

Lord  H'Labkn  — I  concur  with  your 
Lordship's  judgment. 

Lord  Pbesidbmt — Lord  Kinnear,  who 
was  present  at  the  hearing,  also  concurs 
in  the  judgment. 

The  Court  dismissed  the  appeal. 

Counsel  for  Defender  and  Appellant— 
Craigie,  K.C.— A.  M.  Stuart.  Agent- 
Alexander  Bamsay,  S.S.C. 


Counsel  for  Pursuers  and  Respondents — 
Hunter,  K.C.— Munro.  Agents — St  Clair 
Swanson  &  Manson,  W.S. 


BEQISTBATION  APPEAL  OOUET. 

Monday,  December  18. 

(Before  Lord  Kinnear,  Lord  Stormonth 
Darling,  and  Lord  Johnston.) 

BMMBBSON  v.  OLIVER. 

Election  Law — Household  Franchise — Occu- 
pation for  Twelve  Calendar  Months— 
Entry  on  First  Day  of  the  Twelve  Months 
—  Disqualification  of  Occupier  —  Repre- 
sentatron  of  the  People  {Scotland)  Act 
1888  (81  and  32  Vict.  c.  48),  sec.  3— Repre- 
sentation of  the  People  Act  1884  (48  Vict, 
c.  3),  sees.  2  and  7  (4). 

The  tenant  of  a  house  situated  in  a 
county  entered  on  his  tenancy  on  Ist 
August  1004,  and  claimed  at  a  Registra- 
tion Court  held  in  October  1905  to  be 
enrolled  as  a  voter  in  respect  thereof. 
Held  that  the  claimant  was  not  qualified 
by  possession  for  "  not  less  than  twelve 
calendar  months  next  preceding  the 
last  day  of  July, "  as  required  by  statute, 
his  possession  having  been  one  day 
short  of  that  period. 

Waddell  v.  MacphaU,  December  2, 
1865,  4  Macph.  130,  1  8.L.R.  Sd,  followed. 
The  Representation  of  the  People  (Scotland) 
Act  18&  (31  and  32  Vict.  cap.  48),  sec.  3, 
enacts — "Everyman  shall  ...  be  entitled 
to  be  registered  as  a  voter,  and,  when  regis- 
tered, to  vote  at  elections  for  a  member  or 
members  to  serve  in  Parliament  for  a  burgh, 
who,  when  the  Sheriff  proceeds  to  consider 
his  right  to  be  insertea  or  retained  in  the 
register  of  voters,  is  qualified  as  follows — 
that  is  to  say  ...  (2)  is  and  has  been  for  a 
period  of  not  less  than  twelve  calendar 
months  next  preceding  the  last  day  of  July 
an  inhabitant^occupler  as  owner  or  ten- 
ant of  any  dwelling-house  within  the 
burgh.  .  .  .* 

The  Representation  of  the  People  Act 
1884  (48  Vict.  cap.  3),  sec.  2,  establishes 
a  uniform  household  franchise  at  elec- 
tions in  all  counties  and  burghs  through- 
out the  United  Kingdom,  and  provides  that 
every  man  in  possession  of  a  household 
qualification  in  a  county  in  England  or 
Scotland  shall  be  entitled  to  be  registered 
as  a  voter,  and  when  registered,  to  vote. 
Section  7  (4)  enacts— "Tne  expression  'a 
household  qualification '  means,  as  respects 
Scotland,  the  qualification  enacted  by  the 
third  section  of  the  Representation  of  the 
People  (Scotland)  Act  1868,  and  the  enact- 
ments amending  or  affecting  the  same,  and 
the  said  section  and  enactments  shall,  so 
far  as  they  are  consistent  with  this  Act, 
extend  to  counties  in  Scotland.  .  .  ." 

This  was  an  appeal  by  way  of  special 
case  stated  by  tne  Sheriff  or  Roxburgh, 
Berwick,  and  Selkirk  (Chibholm)  from  a 
decision  at  a  Registration  Court  held  by 
him  at  Hawick  on  4th  October  lfl05. 
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The  facts  stated  by  the  Sheriff  in  the  case 
were — "At  a  Registration  Court  for  the 
countv  of  Boxbuj'gh  held  by  me  at  Hawick 
on  4tn  October  1905,  George  Bmmerson, 
Whitrope,  Biccarton  Junction,  claimed  to 
be  enrolled  as  tenant  of  a  house  at  Whit- 
rope aforesaid,  which  claim  was  objected  to 
by  Tliomas  Henry  Armstrong,  Solicitor, 
Hawick,  as  mandatory  for  John  Oliver, 
Solicitor,  Hawick,  a  voter  on  the  roll.  The 
facts  are  that  Emmerson  entered  on  his 
tenancy  of  the  house  on  Ist  August  1004, 
and  has  been  in  continuous  occupation 
thereof  until  now.  There  is  no  written 
lease.  It  is  also  to  be  noted  that  the  31st 
July  in  the  year  1901  was  a  Sunday.  I  held 
that  there  had  not  been  occupation  for 
twelve  months  previous  to  31st  Jiily  1905  as 
required  by  the  statute  (see  Waddell  v. 
Uacphail,  1  S.L-B.  50),  and  further,  that 
the  provisions  of  section  35  of  the  Burgh 
Voters  Registration  Act  1866  (19  and  20 
Vict.  c.  58)  do  not  apply  to  the  case." 

The  question  of  law  for  the  decision  of 
the  Court  of  Appeal  was — "Was  there  a 
tenancy  giving  the  household  qualifica- 
tion?" 

Argued  for  the  appellant — The  occupancy 
here  was  sufficient.  The  terms  of  the 
statute  fell  to  be  liberally  construed  so  as 
to  afford  a  qualification  if  the  occupation 
was  begun  at  any  time  during  the  first  day 
of  August.  It  would  be  too  strict  a  reading 
of  the  statute  to  exclude  the  appellant  here. 
The  case  of  Waddell  v.  Maepfunl,  December 
2, 1866,  4  Macph.  130,  1  S.L.R.  60,  relied  on 
by  the  Sherift,  was  a  very  old  case. 

Counsel  for  the  respondent  was  not  called 
upon  to  reply. 

Lord  Kinnkab— This  is  a  very  short 
point.  If  there  was  any  ambiguity  in  the 
terms  of  the  statute  I  could  understand  the 
arg^ument  that  it  should  be  liberally  inter- 
preted. 

It  would,  however,  be  impossible  to  fix  a 
point  of  time  more  explicitly  than  the 
statute  has  done,  and  we  nave  no  power  to 
extend  the  time  fixed. 

The  statute  requires  twelve  months'  occu- 
pancy prior  to  Slst  July,  and  the  question 
here  is  whether  the  appellant  is  disqualified 
by  the  fact  that  his  occupancy  was  for  a 
day  less  than  the  required  period.  I  think 
there  is  no  doubt  tnat  he  is  disqualified. 
The  point  has  been  already  settled  by 
authority  in  the  case  of  Waddell  v.  Afac- 
phail  (4  Macph.  130),  referred  to  in  the  case 
stated  by  the  Sheriff,  and,  apart  from 
authority,  I  do  not  see  how  we  can  find 
that  a  day  less  than  twelve  months  is  not 
less  than  twelve  months.  I  am  therefore 
of  opinion  that  the  question  must  be 
answered  in  the  negative,  and  the  Sheriff's 
judgment  affirmed.  * 

Lord  Stobmonth  Darling  and  Lord 
J0HN8TON  concurred. 

The  Court  answered  the  question  in  the 
negative  and  dismissed  the  appeal. 

Counsel  for  the  Appellant — A.  M.  Ander- 
son.   Agent — Alexander  Ramsay,  S.S.C. 

Counsel  for  the  Respondent— G.  Moncrieff. 
Agents  William  Boyd,  W.8. 


Monday,  Dteember  18. 

(Before  Lord  Einnear,  Lord  Stormonth 
Darling,  and  Lord  Johnston.) 

M'EEE  V.  ORR. 

Election  Law  —  Process  —  Procedure  —  j4d- 
joumment— Lodger  Franchise — Failure 
of  Claimant  to  Appear  after  Citation — 
Motion  for  AdjoummerU  in  order  to 
again  Cite  the  Claimant  Refuged. 

A  person  claiming  to  be  enrolled  as 
a  voter   under   the    lodger   franchise, 
whose  claim  was  objected  to,  was  cited 
under  warrant  of  the  Sheriff-Substitute 
to  appear  at  a  diet  of  the  Court.    He 
failed  to  appear,  and  a  motion  for  an 
adjournment  in  order  that  he  might  be 
again  cited  was  refused  by  the  Sneriff- 
Substitute.    Held  that  the  granting  of 
an  adjournment  depending  upon    the 
reasonableness   of  the   motion    was  a 
matter  for  the  discretion  of  the  Sheriff; 
and  that,  as  the  stated  case  contained 
no  material    for  the  Court    to  decide 
whether  the  motion  was  reasonable  or 
not,  the  Sheriff's  judgment   must    be 
upheld. 
Election  Late— Evidence— Lodger  Franchise 
— Claim  and  Declaration — Presumption 
in  Favour  of  Claimant's  Qualification — 
Rebutting    the    Presumption    on    Facts 
Ascertained  from.  Valuation  Roll — Regis- 
tration Amendment  (Scotland)  Act  1885 
(48  and  49  Vict.  cap.  16),  sec.  14. 

The  Registration  Amendment  (Scot- 
land) Act  1885  (48  and  49  Vict.  cap.  16), 
sec.  14,  enacts — "  In  the  case  of  a  person 
claiming  to  vote  as  a  lodger,  tne  de- 
claration annexed  to  his  notice  of 
claim  shall  for  the  purposes  of  revision 
be  primafacie  evidence  of  his  qualifi- 
cation." 

Where  a  claimant  under  the  lodger 
franchise,  duly  cited,  failed  to  appear, 
the  Sheriff  found  that  the  prima  fade 
evidence  of  the  qualification,  contained 
in  his  declaration  was  rebutted  by  facts 
disclosed  by  the  assessor  from  the 
valuation  roll,  and  there  l)eing  no  other 
evidence  in  support  of  the  claim,  re- 
jected it.  Held  that  there  being  no 
question  raised  as  to  the  competency 
of  the  evidence  on  which  the  Sheriff 
proceeded,  and  his  decision  being  on  a 
matter  of  fact,  the  Court  could  not 
competently  interfere. 
This  was  an  appeal  from  a  Registration 
Court,  held  at  Port-Glasgow  on  4tn  October 
1906,  by  James  M'Eee  against  George  Oir. 

The  facts  stated  by  the  Sheriff-Substitute 
(Neish)  were— "At  a  Registration  Court 
tor  the  burgh  of  Port-Glasgow  held  by 
me  at  Port-Glasgow,  on  Wednesday,  4tn 
October  1905,  Jtimes  M'Kee,  rivetter,  5  Laird 
Street,  Port-Glasgow,  claimed  to  be  en- 
rolled as  a  voter  in  the  burgh  in  respect  of 
a  lodger  qualification.  .  .  . 

"George  Orr,  slater,  Huntly  Place,  Port- 
Glasgow,  a  voter  on  tlie  roll  of  the  burgh, 
objected  to  the  name  of  the  said  James 
M'Kee  being  added  to  the  roll,  and  cited 
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the  claimant  to  appear  at  the  diet  fixed  for 
the  ReKistration  Court.  The  citation  .  .  . 
proceeded  upon  a  warrant  from  the  Sheriff, 
and  was  duly  served  upon  the  claimant. 

"The  claimant  did  not  appear  in  answer 
to  the  citation. 

"The  claimant's  agent  moved  for  an 
adjournment  to  a  subsequent  diet  in  order 
that  the  claimant  might  be  again  cited  to 
appear,  and  I  refused  the  motion.  The 
objector  moved  me  to  reject  the  claim. 

"The  Assessor  stated  that  the  annual 
value  of  the  house  5  Laird  Street,  as  ap- 
pearing in  the  valuation  roll,  was  dB8. 

"No  proof  was  led  on  either  side. 

"  I  found  in  fact  that  the  prima,  facie 
evidence  in  favour  of  the  claimant's  qualifi- 
cation, which  is  given  by  sec.  14  of  the 
Act  48  and  49  Vict.  c.  18,  to  the  declaration 
of  the  claimant  subscribed  to  the  claim, 
was  rebutted  by  the  facts  that  the  house 
consisted  of  only  two  apartments;  that 
the  house  was  entered  m  the  valuation 
roll  as  of  the  yearly  value  of  £8 ;  and  that 
the  claimant  bad  failed  to  appeal'  in  answer 
to  the  citation. 

"Accordingly,  there  being  no  evidence 
in  supi>ort  of  lihe  claim  before  me,  I  rejected 
the  claim." 

The  questions  of  law  for  the  opinion  of 
the  Court  were—"  (1)  Was  I  entitled  to  find 
that  the  statutory  presumption  in  favour 
of  the  claim  had  been  rebutted?  and  (2) 
Was  I  bound  to  grant  the  adjournment 
asked  by  the  claimant's  agent?  " 

It  was  further  stated  that  the  decisions 
in  twenty-six  other  similar  claims  would 
be  ruled  by  this  case. 

Argued  for  the  appellant— The  Sheriff 
was  always  bound  to  grant  an  adjourn- 
ment when  asked  to  do  so.  The  appellant's 
agent  showed  by  the  fact  of  asking  for  an 
adjournment  that  there  was  more  sub- 
stance in  the  claim  than  appeared  on  the 
face  of  it,  and  that  the  appellant's  evidence 
was  material  to  the  cause — Connolly  v. 
Kyle,  November  26, 1903,  6.  F.  236,  41  S.L.R. 
102 ;  Dalgleiah  v.  Dodds,  December  12, 
18&t,  22  R.  198,  32  S.L.R.  156.  It  did  not 
necessarily  follow  from  the  fact  that  the 
house  was  entered  in  the  valuation  roll  at 
les-s  than  £10  that  the  annual  value  of  the 
appellant's  lodgings  in  the  house  was  less 
than  £10.  The  considerations  governing 
the  annual  value  of  the  house  and  the  lodg- 
ings respectively  were  entirely  different. 
In  any  case,  the  entry  in  the  valuation  roll 
was  not  conclusive  evidence  of  the  value 
of  the  lodgings — Kellie  v.  Little,  Januai-y  19, 
1807,  24  R.  379,  34  S.L.R.  329. 

Argued  for  the  respondent — The  matter 
of  adjournment  was  one  entirely  in  the 
discretion  of  the  Sheriff.  There  was  no 
statement  in  the  case  to  lead  to  the  con- 
clusion that  the  Sheriff  had  acted  un- 
reasonably. 

Lord  Kinnbab— I  think  that  this  appeal 
must  be  refused  and  the  deliverance  of  the 
Sheriff-Siifaetitute  supported.  I  suppose 
that  it  is  extremely  reasonable  that  the 
Sheriff  on  cause  shown  should  grant  an 
adjournment,  but  the  stated  case  sets  out 
no  ground  which,  considering  the  matter 


for  ourselves,  we  could  hold  to  be  decisive 
of  the  reasonableness  of  the  motion.  It 
does  not  explain  why  the  first  citation  was 
not  obeyed,  nor  what  was  the  nature  of  the 
evidence  that  it  was  proposed  to  lead,  nor 
why  that  evidence  could  not  be  produced 
on  the  day  fixed  for  the  inquiry.  We  have 
no  means  of  saying  whether  this  was  or 
was  not  a  case  for  adjournment,  and  there- 
fore we  could  not  refuse  to  support  the 
deliverance  on  the  ground  that  an  adjourn- 
ment ought  to  have  been  granted,  without 
laying  it  down  as  matter  of  law  that  such 
a  motion  must  be  granted  in  every  case 
where  it  is  made,  whether  the  Sherin  con- 
siders that  it  is  reasonable  or  not.  I  am 
not  prepared  to  lay  down  any  such  rule  of 
law.  It  must  always  be  a  question  for 
the  consideration  of  the  Sheriff  whether 
reasonable  cause  has  been  shown  for  an 
adjournment.  If  any  such  cause  was  stated 
we  do  not  know  what  it  was,  and  therefore 
we  cannot  say  that  the  Sheriff  was  wrong 
in  disregarding  it. 

If  the  question  as  to  the  adjournment  is 
disposed  of,  the  only  other  matter  is 
whether  the  Sheriff-Substitute  was  justi- 
fied in  holding  that  the  prima  facie  evi- 
dence of  the  claim  had  been  rebutted.  The 
only  question  of  law  having  any  bearing 
on  that  point  is  whether  it  was  competent 
for  the  Sheriff-Substitute  to  take  the  valua- 
tion roll  into  account  at  all.  If  it  was,  his 
decision  that  wheu  comparing  the  state- 
ment in  the  claim  with  the  valuation  roll 
the  value  alleged  by  the  claimant  is  not 
made  out,  is  a  decision  on  matter  of  fact 
with  which  we  are  not  entitled  to  interfere. 
If  the  Sheriff  comes  to  his  decision  on 
incompetent  evidence,  there  is  no  doubt 
we  may  review  his  judgment,  but  in  this 
case  the  inference  is  one  of  fact  and  in- 
volves no  question  of  law. 

The  result  I  have  arrived  at  is  to  recom- 
mend your  Lordships  to  answer  the  first 
question  in  the  affirmative  and  the  second 
question  in  the  negative. 

Lord  Stormonth-Darling— I  entirely 
concur. 

Lord  Johnston— I  think  this  is  a  matter 
more  of  the  conduct  of  business  in  the 
Registration  Court  than  of  the  competency 
as  matter  of  right  of  the  Sheriff  granting 
or  refusing  an  adjournment.  I  think  the 
case  merely  illustrates  what  I  know  from 
experience  is  the  case  in  many  Registration 
Courts.  For,  as  noted  in  the  case,  there  were 
upwards  of  twenty  claims  in  the  same  posi- 
tion as  the  present,  all  involving  the  leading 
of  evidence  which  would  have  occiipiea 
considerable  time.  In  a  place  like  Fort- 
Glasgow  it  is  customarv  that  the  claimants 
are  represented  merely  by  their  agents 
until  and  unless  it  appears  that  there  is  a 
question  which  involves  the  taking  of  evi- 
dence. There  generally  are  a  large  number 
of  claims  to  be  dealt  with  which  do  not 
require  the  claimant's  presence,  but  are 
disposed  of  merely  on  information  afforded 
by  the  assessors  in  presence  of  the  agents. 
But  I  think  it  is  a  matter  of  general  under- 
standing that,  although  there  are  formally 
no  first  and  second  diets,  where  there  is  a 
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substantial  objection  requiring  the  laying 
of  evidence  before  the  Court,  the  Sheriff 
will  adjourn  the  case  to  a  subsequent  date 
when  such  evidence  can  be  taken,  as  it  is 
quite  competent  for  him  to  do.  Otherwise 
the  progress  of  the  Sheriff  in  disposing  of 
the  routine  work  of  the  Registration  Court 
would  be  impeded.  But  tnat  is  a  matter 
entirely  for  the  Sheriff's  own  control  in 
deling  with  the  business  of  his  Court,  and 
it  is  not  for  us  to  dictate  to  him  how  he 
should  proceed.  I  think,  however,  that 
there  should  be  a  definite  understanding  as 
to  the  conduct  of  business  in  each  Registra- 
tion Court,  to  which  parties  and  agents 
can  then  conform.  But  there  is  nothing  in 
this  case,  so  far  as  I  can  see,  to  warrant  us 
in  saying  that  the  Sheriff  has  acted  incom- 
petently. I  therefore  agree  with  the  judg- 
ment which  your  Lordships  propose. 

The  Court  answered  the  first  question  in 
the  affirmative  and  the  second  question  in 
the  negative,  and  refused  the  appeal. 

Counsel  for  the  Appellant  —  Macaulay 
Smith.  Agent — J.  Struthers  Soutar,  Soli- 
citor. 

Counsel  for  the  Respondent — Bla«kbum 
—Cochran  Patrick.  Agents  —  Russell  & 
Dunlop,  W.8. 


HIGH  OOUBT  OF  JUSTIOIABY. 


Wedneidayy  January  24. 

(Before  the  Lord  Justice-General,  the  Lord 
Justice  -  Clerk,  Lord  M'Laren,  Lord 
Kyllachy,  Lord  Stormonth  Darliug, 
Lord  Low,  and  Lord  Pearson.) 

HART  V.    HUNTER. 

Juaticiary  Vases — Complaint — Relevancy — 
Merchant  Shipping  Act  18&1  (57  and  58 
Vict.  cap.  flO),  sec.  320 — Receimnq  Money 
for  Steerage  Passage  vjitTwut  Giving  Con- 
tract-Ticket— Money  not  Stated  to  have 
been  Received  for  a  Specified  Passage  at 
a  Given  Time  in  a  Specified  Ship. 

The  Merchant  Shipping  Act  1884  (57 
and  58  Vict.  cap.  60),  section  320,  enacts 
— "(1)  If  any  person,  except  the  Board 
of  Trade  and  persons  .acting  for  them 
and  under  their  direct  authority,  re- 
ceives money  from  any  person  for  or  in 
respect  of  a  passage  as  a  steerage  pass- 
enger in  any  ship,  or  of  a  passage  as  a 
cabin  passenger  in  any  emigrant  ship, 
proceeding  from  the  British  Isles  to  any 
port  out  or  Europe  and  not  within  the 
Mediterranean  Sea,  he  shall  g^ve  to  the 
pei'son  paying  the  same  a  contract- 
ticket  signed  by  or  on  behalf  of  the 
owner,  charterer,  or  master  of  the  ship, 
and  printed  in  plain  aud  legible  charac- 
ters. (2)  The  contract-ticket  shall  be  in 
a  form  approved  by  the  Board  of  Ti-ade 
and  published  in  the  London  Gazette, 
and  any  directions  contained  in  that 
form  of  contract-ticket,  not  being  in- 
consistent with  this  .\ct,  shall  be  olieyed 


as  if  set  forth  in  this  section.  (3)  If  any 
person  fails  to  comply  with  any  require- 
ment of  this  section  he  shall,  for  each 
offence  be  liable  to  a  fine  not  exceeding 
fifty  pounds." 

A  complaint  set  forth  that  the  re- 
spondent bad  been  guilty  of  offences 
against  the  above-quoted  section  by 
receiving  money  for  steerage  passages 
from  Glasgow,  or  some  other  British 
port,  to  ports  in  America  without  giving 
in  return  therefor  the  required  contract- 
tickets.  It  did  not  state  that  the  money 
was  received  for  a  specified  passage  at  a 
given  time  on  a  specified  ship,  and  an 
objection  to  the  relevancy  was  taken  on 
that  ground. 

Heta  that  the  complaint  was  re- 
levant. 

Mcrrris  v.  Hoieden  [1807],  1  Q.B.  iTiS, 
commented  on  and  considered. 
This  was  an  appeal  by  way  of  stated  case 
from  the  Sheriff  Court  of  Lanarkshire  at 
Glasgow,  in  which  James  Neil  Hart,  Pi-o- 
curator-Fiscal,  the  complainer  in  a  com- 
plaint brought  in  the  said  Sheriff  Court, 
was  appellant,  and  Graeme  Hunter,  9  Kel- 
vinside  Gardens,  East,  Glasgow,  the  respon- 
dent in  the  complaint,  was  respondent. 

The  complaint,  which  was  brought  under 
the  provisions  of  the  Summary  Jurisdiction 
(Scotland)  Acts  1864  and  1881  and  the 
Criminal  Procedure  (Scotland)  Act  1887, 
was  in  the  following  terms :— "That  Graeme 
Hunter,  9  Kelviuside  Gardens,  East,  ,Glas- 
gow,  has  been  guilty  of  offences  within  the 
meaning  of  the  Merchant  Shipping  Act  1894, 
particularly  section  320  thereof,  in  so  far  as 
he  did,  on  tne  dates  mentioned  in  the  inven- 
tory subjoined,  in  the  office  then  occupied 
by  nim  at  23  Drury  Street,  Glasgow,  he  not 
being  the  Board  of  Trade  or  a  person  acting 
for  them  and  under  their  direct  authority, 
receive  from  each  of  the  persons  mentioned 
in  said  inventory  the  sums  of  money 
mentioned  opposite  their  names  respec- 
tively for  or  in  respect  of  their  passages  as 
steerage  passengers  in  a  ship  or  ships  to  the 
complainer  unknown,  proceeding  within  a 
week  or  other  short  period  after  said  dates 
respectively  fi-om  Glasgow  or  some  other 
British  port  to  ports  in  Canada  or  in 
America,  without  giving  to  each  of  said 
persons  a  contract-ticket  signed  by  or  on 
behalf  of  the  owner,  charterer,  or  master 
of  said  ship  or  ships,  contrary  to  said  section 
320  of  said  Act,  whereby  tne  said  Graeme 
Hunter  is  liable  for  each  of  said  offences  to 
a  fine  not  exceeding  £50. 
1905.  Inventory  referred  to. 

6  June.  Gianis  Mostrios,  6  Carrick 

Street,  Glasgow         -       -  £3    0  0 
14    „    George  Mahearas,  6  Carrick 

Street,  Glasgow         -       -    3    0  0 
14    „    Joseph  Clemance,  38  Frank- 
lin Street,  Glasgow  -       -    6  10  0 
14    „    Anthony    Griks,    13    Muir 

Park  Rows,  Bellshill         -    6  10  0 
19    ,.     Robert  Muir,  68  Hawthorn 

Street,  Possilpark,  Glasgow  0  10  0 

The  case  stated  by  the  Sheriff-Substitute 
(Mackenzie)  contained  the  following  state- 
ment—" At  the   calling  of  the   case   the 
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respondent  appeared,  and  ttie  complaint 
having  been  read  over  to  him,  he  stated  the 
following  objection  to  the  relevancy  thereof, 
viz. — That  it  is  not  stated  that  the  money 
received  by  him  was  paid  by  any  of  the 
parties  referred  to  in  tne  complaint  for  or 
\a  respect  of  a  specified  passage  commenc- 
ing at  a  given  time  in  a  specified  ship.  I 
sustained  said  objection,  following  the  case 
of  MvrrAs  v.  Hotoden  [1807],  1  Q.B.  378, 
and  dismissed  the  complaint. 

The  question  of  law  for  the  opinion  of  the 
Court  was — "  Was  the  complaint  relevant  ?" 

Argued  for  the  appellant — Section  320  of 
the  Act  was  enacted  for  the  purpose  of  pro- 
tecting emigrants  and  securing  that  their 
money  should  not  be  taken  untu  they  were 
secured  by  contract  in  certain  advantages 
during  the  voyage,  and  ag^ainst  undue 
detention  prior  to  embarkation.  It  was 
never  suggested  that  shipowners  were  in 
the  habit  of  defrauding  emigH:«.nts,  but 
that  unauthorised  persons  sometimes  did 
so.  It  was  just  the  essence  of  the  offence 
that  no  definite  ship,  passage,  or  time  of 
sailing  were  specified.  The  requirements 
of  a  specified  passage  commencing  at  a 
given  time  in  a  specified  ship  were  not 
found  in  the  statute  but  in  tlte  form  of 
contract-ticket  in  use— Scrutton  on  Mer- 
chant Shipping  Act,  p.  714.  Under  the 
statute  the  offence  was  to  sell  steerage 
passages  and  take  money  for  them  without 
giving  there  and  then  (not  at  any  future 
time)  a  contract-ticket  in  the  form  that  the 
Board  of  Trade  should  prescribe  from  time 
to  time.  On  the  construction  put  by  the 
Sheriff-Substitute  on  the  decision  in  Morris 
V.  Hovjden  [1807],  1  Q.B.  378,  a  passage- 
broker  could  evaide  the  statute  by  merely 
omitting  one  of  the  particulars  required 
by  the  Board  of  Trade.  Morris  v.  How- 
cten  did  not  directly  raise  this  ques- 
tion. The  dicta  of  the  Judge  in  that 
case,  founded  on  by  the  Sheriff-Substi- 
tute, were  obiter  and  unsound.  The  con- 
tract in  that  case  was  for  a  slump  sum  to 
place  a  lad  on  a  farm  in  Ontario.  The 
obligation  to  get  him  there  was  no  doubt 
incidentally  included,  but  only  by  a  passage 
not  worse  than  a  second-class  steamship 
passage,  not  necessarily  a  steerage  passage 
at  all. 

Argued  for  the  respondent — The  offence 
charged  here  was  statutory  and  must  be 
judged  strictly  according  to  the  terms  of 
the  Act.  Plainly  section  320  was  only 
meant  to  appljr  to  an  owner,  charterer, 
master  of  a  ship,  or  someone  acting  on 
behaJf  of  these,  viz.,  someone  who  was  in  a 
position  to  give  a  contract-ticket  in  return 
for  money.  It  could  not  apply  to  a  person 
acting  as  agent  for  the  intending  passenger. 
It  might  apply  to  a  passage-broker  who 
acted  as  a«ent  for  tne  ship.  Biit  the 
respondent  nere  was  not  a  broker  and  had  no 
licence  as  such.  There  could  be  no  contract 
until  the  intending  passenger  and  the  agent 
or  owner  of  the  ship  came  together,  and 
therefore  no  breach  of  the  provisions  of  the 
statute.  What  the  respondent  undertook 
to  do  hei-e  might  have  been  done  by  an 
ordinary  messenger.  The  decision  in  Mor- 
ris V.  Howden  was  in  point,  and  covered 


this  case,  and  the  reasoning  of  the  Judgment 
there  was  sound.  Counsel  referred  to 
Maclachlan  on  Shipping,  p.  360. 

At  advising — 

LoBD  Justice-Gbnebai/— The  complaint 
in  the  present  case  states  that  the  respon- 
dent, Graeme  Hunter,  Glasgow,  has  been 
guilty  of  offences  within  the  meaning  of 
the  Merchant  Shipping  Act  1804,  particu- 
lai-ly  section  320  thereof,  in  so  far  as  he  did 
on  the  dates  therein  mentioned  in  the  in- 
ventory subjoined  and  at  the  place  stated, 
he  not  oeing  the  Board  of  Trade  or  a  person 
acting  for  them  or  under  their  authority, 
receive  from  each  of  the  persons  mentioned 
in  the  said  inventory  the  sums  of  money 
opposite  their  names  respectively  for  or  in 
respect  of  their  passages  as  steerage  pas- 
sengers in  a  ship  or  ships  to  the  complamer 
unknown,  proceeding  within  a  week  or 
other  short  period  after  said  dates  respec- 
tively from  Glasgow  or  some  other  British 
port  to  ports  in  Canada  or  America,  without 
giving  to  eacli  of  said  persons  a  contract 
ticket  signed  by  or  on  behalf  of  the  owner, 
charterer,  or  master  of  said  ship  or  ships, 
contrary  to  said  section  320  of  the  said  Act, 
whereby  the  said  Graeme  Hunter  is  liable 
for  each  of  said  offences  to  a  fine  not  exceed- 
ing £50.  The  inventory  appended  sets  forth 
the  particulars  of  certain  sums  of  money 
taken  from  individuals  therein  specified. 
At  the  calling  of  the  case  the  respondent 
objected  to  tne  relevancy  of  the  case  in 
respect  that  it  was  not  stated  that  the 
money  received  by  him  was  paid  bv  any  of 
the  parties  referred  to  in  the  complaint  for 
or  in  respect  of  a  specified  passage  commenc- 
ing at  a  given  time  in  a  specified  ship.  The 
learned  Sheriff-Substitute  sustained  that 
objection,  and  the  question  before  your 
Lordships  on  this  appeal  is  whether  the 
complaint  was  relevant.  As  the  appeal  is 
admittedly  taken  to  call  in  question  the 
soundness  of  the  judgment  pronounced  in 
the  case  of  Moms  v.  Howden  ([1807],  1 
Q.B.  378),  and  as  your  Lordships  will  always 
view  with  respect  the  judgment  of  an 
English  Court  on  an  imperial  statute,  we 
thought  it  well  to  have  the  case  argued 
before  a  full  bench.  The  case  of  Moms  v. 
Howden  was  a  complaint  not  only,  as  here, 
under  the  320th  section  of  the  Merchant 
Shipping  Act  but  also  under  the  342nd 
section,  that  is  to  say,  for  acting  as  a  pass- 
age broker  without  a  licence.  It  was,  how- 
ever, one  and  the  same  set  of  facte  which 
raised  the  complaint  on  both  sections.  I 
may  say  at  once  that  I  see  no  reason  to 
doubt  that  the  actual  decision  in  Morris  v. 
Hotoden  was  sound.  The  facts  were  these  as 
given  in  the  report.  The  respondent  aggeed 
with  J.  Craven,  in  consideration  of  i^Z,  to 
place  the  latter's  son  as  a  farm  pupil  in 
Western  Ontario,  Canada.  The  terms  of 
the  contract  were  contained  in  a  receipt 
given  by  the  respondent  on  payment  of 
the  £22,  and  were,  so  far  as  material, 
as  follows: — "Received  from  Mr  James 
Craven,  of  &c.,  the  sum  of  £22,  the  same 
being  a  premium,  for  which  we  undertake 
to  place  his  son,  Mr  E.  W.  Craven,  who  is 
now  seventeen  years  of  age,  as  a  farm 
pupil   in  Western   Ontario,  Canada.   .  .  . 
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It  is  distinctly  understood  that  the  above- 
named  sum  includes  second-class  steamship 
passage  from  Liverpool  to  Quebec,  and- 
second-class  rail  to  ThamesvillCj  together 
with  the  charges  of  this  association  for 
placing,  and  for  the  after  supervision 
of  the  said  E.  W.  Craven."  Now  sec- 
tion 342  makes  it  illegal  to  act  as  a  pass- 
age broker  without  a  licence.  What  a 
passage  broker  is  is  defined  by  section  341. 
It  is  one  who  sells,  &c.,  steerage  passages 
in  a  ship  going  out  of  Europe  and  not  in 
the  Mediterranean.  Section  320—1  quoted 
it  shortly  before  from  the  complaint— deals 
also  with  passages  as  a  steerage  passenger. 
If  now  we  look  at  the  contract  in  Moms  v. 
Hmoden  we  fliid  nothing  about  a  steerage 
passenger.  It  was  a  contract  by  which,  m 
respect  of  a  slump  sum,  the  contractor 
bound  himself  to  place  the  young  man  in  a. 
farm  in  Canada.  No  doubt  it  included  the 
obligation  to  get  him  thei-e,  but  it  would 
have  been  implemented  by  the  giving  of 
any  passage  not  worse  than  a  second  class 
steamship  passage,  and  that  right  might 
have  been  miplemented  in  any  way,  not 
necessarily  by  the  providing  of  a  steerage 

Sassage  at  all.  It  is  impossible,  however,  to 
eny  that  the  grounds  on  which  Mr  Justice 
Bruce,  who  delivered  the  judgment  of  the 
•  Divisional  Court,  based  his  judgment,  do 
go  to  cover  the  objection  which  the  Sheriff- 
Substitute  has  given  effect  to.  His  Jxn-d- 
ship  sjiys  on  p.  !»1 :— "  Lookingat  the  other 
sections  of  tne  statute  blearing  upon  this 
matter,  and  to  the  forms  contained  in  the 
schedule  to  the  Act  relating  to  passage 
brokers  and  to  steerage  passengers,  I  think 
that  the  Act  referred  to  means  a  selling  or 
letting  in  a  named  ship  of  a  passage  to 
commence  at  a  definite  time  for  a  specified 
voyage."  Again,  on  page  383,  he  says : — 
"  I  also  think  that  the  magistrate  was 
I'ight  in  refusing  to  convict  under  section 
Wd.  The  defendant  did  give  to  Craven  a 
contract  ticket  dulv  signed  on  liehalf  of 
the  ownera  of  the  ship.  But  further,  I  am 
not  satisfied  that  he  received  money  from 
Craven  for  or  in  respect  of  a  passage  in  any 
ship  within  the  meaning  of  section  32(). 
It  seems  to  me  to  be  dear  that  this 
section  must  mean  11  i-eceipt  of  money 
paid  for  a  specified  passage  commenc- 
ing at  a  fixed  time  in  a  named  ship." 
In  the  pi'esent  case  no  complaint  has  l)een 
made  under  sec.  342,  and  I  do  not  think  we 
can  speculatt^  why  the  complaint  was  not 
made  under  that  section.  The  section  is 
only  therefoi-e  so  far  in  qiiestion  in  that  it 
is  part  of  the  general  scheme  of  the  .statute 
upon  these  matters.  Now,  what  is  the 
scheme  of  the  statute  as  it  is  to  l)e  gathei-ed 
from  taking  the  effect  of  its  pi-ovision.s  as 
a  whole?  I  do  not  think  it  can  l)e  said  to 
be  doubtful.  It  is  to  protect  a  class  of 
people  who  cannot  protect  themselves, 
namely,  poor  emigrants,  to  protect  them 
not  only  against  actual  emDezzleinent— 
although  confining  the  business  to  a  class 
of  licensed  brokers  who  have  to  give  security 
is  a  gi-eat  safeguard  in  that  matter — but 
also  against  having  to  hang  on  at  the  port 
of  embarkation  waiting  for  a  ship  to  stivvt 
and  without  money  to  maintain  themselves 


during  the  period  of  detention ;  to  protect 
them  while  at  sea  and  at  the  port  of  dis- 
embarkation by  providing  for  their  accom- 
modation, food,  and  proper,  not  too  hurried, 
discharge.  I  gather  this  from  the  sections 
of  the  Act  which  extend  from  sec.  289  to 
sec.  368  inclusive,  and  sec.  3  of  part  iii.  of 
the  Act  entitled  "  Emigrant  Ships."  The 
sections  up  to  319  inclusive  deal  with  the 
various  requirements  on  board  the  ship 
itself.  Sections  327  to  330  deal  with  the 
provisions  as  to  maintenance  at  port  of 
departure  and  arrival,  and  these  sections 
provide  for  the  securing  of  the  benefit  to 
an  emigrant  who  is  on  board  the  ship,  but 
to  make  the  scheme  complete  it  was  neces- 
sary to  provide  that  he  should  be  sure  to 
have  the  right  of  getting  on  board  the  ship. 
It  is  here  that  sec.  320  comes  in.  It  ad- 
mittedly applies  only  to  contracts  for  this 
class  of  passages,  and  so  applying  makes  it 
an  offence  for  anyone  to  receive  money 
from  the  intending  emigrant  unless  he  at 
the  same  time  hands  him  a  contract  ticket 
in  a  form  prescribed  by  the  Board  of  Trade. 
The  error  into  which,  in  my  judgment,  Mr 
Justice  Bruce  fell  was  in  considering  the 
section  of  the  Act  in  the  light  of  the  pai'ti- 
culnr  form  at  the  moment  provided  by  the 
Boai-d  of  Trade.  It  is  true  that  the  actual 
form  provided  by  the  Board  of  Trade  neces- 
sitates the  specification  of  a  named  ship  on 
a  named  date.  It  need  not  have  done  so ; 
it  might  be  altered  to-moiTow  so  as  not  to 
do  so.  If  it  is  as  it  is,  it  must  be  because  the 
Board  of  Trade  thinks  it  better  that  no 
numey  should  be  allowed  Ui  pass  until  the 
contractor  for  the  emigrant  is  in  a  position 
to  hand  him  a  ticket  wliei-e  all  these  things 
are  made  certain.  That  is  within  their 
right,  and  I  have  no  power,  even  if  I 
wished  to,  of  revising  their  discretion.  It 
must  always  be  kept  in  mind  that  see. 
320  does  not  strike  at  a  prospective  con- 
tract. Persons  are  still  free  to  maJce  such 
contracts  if  they  please,  but  money  must 
not  pass  unless  the  person  contracting  is  iu 
the  position  to  hand  the  emigi-ant  the 
proper  contract  ticket.  It  needs  no  imagi- 
nation to  see  what  a  pi-actical  protection 
to  the  class  we  ai-e  considering  such  a  pro- 
vision affords,  or  to  see  that  if  the  view  of 
Mr  Justice  Bruce  is  right  it  is  easy  indeed 
to  get  l)ehind  what  is  in  my  opinion  the 
determinate  object  of  the  statute.  I  need 
not  further  allude  to  sec.  312  and  the 
passage  brokerage  sections  except  to  say 
that  these  provisions  seem  to  me  to  bear 
out  the  enixa  voluntas  of  the  statute  in 
the  same  direction.  Some  illustrations 
were  put  in  argument  by  the  learned 
counsel  for  the  respondent  as  to  the  im- 
possibility of  holding  this  view  without  at 
the  same  time  making  it  impossible  to  send 
a  messenger  to  take  such  a  ticket.  It  was 
alleged,  e.vempli  gratia,  that  if  a  person 
sent  a  commissionaire  to  the  office  of 
Messrs  Cook  to  buy  such  a  ticket  and 
handed  him  the  money,  the  commissionaire 
might  Ix'  convicted  of  an  offence.  TTiey 
also  referred  to  the  illustration  given  by 
Mr  Justice  Bruce  of  a  father  taking  a 
ticket  for  his  son.  It  does  not  seem  to  me 
that   these   illustrations  create  any  di(B- 
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culty.  To  receive  the  money  "in  respect 
of  a  paasage"  obvionsly  points  to  the 
receipt  of  the  money  by  a  person  who,  in 
respect  of  the  money,  engages  either  as 
principal  or  agent  of  a  principal  to  supply 
a  passage.  In  the  case  put  of  the  commis- 
sionaire, the  commissionaire  makes  no  con- 
tract to  supply  a  passage.  So  far  as  a 
contract  of  passage  is  concerned,  if  he  is  an 
agent  at  all — in  truth  I  think  he  is  a  mere 
messenger— he  is  an  agent  for  the  buyer  of 
the  passage,  not  for  the  seller.  In  the  case 
of  the  father  he  is  in  no  sense  approaching 
his  son  as  an  ag^nt  or -broker.  For  these 
reasons  I  cannot  agree  with  the  dicta  of 
Mr  Justice  Bruce,  and  I  am  of  opinion  that 
the  complaint  here  ^ras  relevant.  On  the 
facts  the  i-espondent  may  have  a  good 
defence,  for  it  is  obvious  that  the  prose- 
cutor must  prove,  exennpli  gratia,  in  the 
first  instance,  that  the  £3  which  was  re- 
ceived from  Oianis  Mostrios  was  paid  to 
the  respondent  in  respect  of  a  steerage 
passage  or  other  passii^e  in  an  emigrant 
ship  to  a  port  out  of  Europe  and  not  in  the 
Mediterranean.  If  he  does  not  do  that  he 
fails.  If  he  does  prove  it,  and  proves  also 
that  no  contract  ticket  in  the  form  pre- 
scribed was  at  the  same  time  supplied,  then 
I  think  there  was  an  offence  under  section 
320,  although  the  passage  covenanted  for 
was  a  passage  generally,  without  mention 
of  the  exact  ship  or  time  of  voyage.  I  am 
therefore  for  answering  the  question  in 
the  affirmative. 

Lord  Justice-Olkrk  —  Your  Lordship 
has  so  clearly  expressed  my  view  in  this 
case  that  I  simply  express  my  concurrence 
with  what  your  Lordship  has  said. 

Lord  M'Laren— I  concur  l)oth  with  the 
decision  and  the  reasons  given  by  your 
Lordship. 

Lord  Ktixachy — I  also  concur. 

Lord  Stormonth  Darling — The  Sheriff- 
Substitute  has  decided  against  the  relevancy 
of  this  coniplaint  solely  on  the  authoritv  of 
Morris  v.  Hoioden,  [18&7]  1  Q.B.  378. 

Now  that  was  a  case  stated  under  the 
Summary  Jurisdiction  Acts,  raising  the 
question  whether,  upon  the  facts  stated,  the 
respondent,  who  was  secretary  of  an  associa- 
tion for  placing  persons  as  farm  pupils  in 
Canada,  was  guilty  either  of  a  contraven- 
tion of  sec.  342  of  the  Merchant  Shipping 
Act  1804  in  respect  that  he  had  acted  as  a 
passage-broker  without  holding  a  licence 
as  such,  or  of  a  contravention  of  sec.  320  in 
respect  that  he  had  received  money  for  a 
steerage  passage  in  a  ship  without  giving 
the  pearaon  who  paid  the  monev  a  contract 
ticket  signed  by  the  owner,  cnarterer,  or 
master  of  the  ship.  The  first  of  these 
questions  was  the  more  important  of  the 
two  and  was  the  question  chiefly  dealt 
with  in  the  opinion  of  Bruce,  J.,  with  whom 
Wright,  J.,  concurred.  The  material  facts 
were  that  on  12th  May  1886  one  Craven 
paid  to  the  respondent  the  sum  of  £22  as  a 
premium  for  placing  Craven's  son  as  a 
farm  pupil  in  Canaida,  this  payment  to 
include  ioid  class  steamship  passage  from 
Liverpool  to  Quebec  and  2ud  class  rail  to 


Thamesville,  together  with  the  charges  of 
the  association  for  the  placing  and  the 
after  supervision  of  the  lad.  On  May  18th 
the  respondent  obtained  from  Cook  &  Son, 
who  were  duly  licensed  passage-brokers,  a 
contract  ticket  duly  signed  on  oehalf  of  the 
owners  of  the  s.s.  Mongolian  and  for- 
warded it  to  Graven.  The  respondent 
paid  £&  18s.  lid.  for  this  ticket  out  of  the 
£22  paid  to  him  by  Craven,  and  did  not  get 
any  profit  or  commission  whatsoever  in 
connection  with  the  procuring  of  the 
ticket.  On  these  facts  the  judges  held 
that  the  respondent  hod  purchased  the 
ticket  as  agent  for  Craven,  exactly  as  a 
friend  mignt  have  done,  and  that  this 
could  not  De  said  to  be  selling  or  letting 
or  being  "anywise  concerned  in  the  sale  or 
letting  of  steerage  passages"  in  the  sense 
of  sec.  341  or  sec.  342  of  the  statute. 

I  do  not  think  that  any  exception  can  be 
taken  to  this  ground  of  judgment  taken  by 
itself.  At  all  events  we  are  not  called  upon 
to  consider  any  question  under  sec.  341  or 
sec.  342.  But  then  the  learned  Judges  went 
on  to  hold  that  the  magistrate  was  right 
also  in  refusing  to  convict  under  sec.  320, 
not  merely  because  the  respondent  had 
given  to  Craven  within  a  few  days  after 
the  payment  of  the  money  a  duly  signed 
contract  ticket  (which  would  probably  by 
itself  have  l)een  sufficient  to  justify  ac- 
quittal), but  because  the  money  referred 
to  in  the  section  must  be  money  paid  for  a 
specified  passage  commencing  at  a  fixed 
time  ill  a  named  ship. 

Now,  much  as  we  should  always  desii-e  to 
follow  a  judgment  of  the  Court  of  Kind's 
Bench  on  the  construction  of  an  imperial 
statute,  I  think  that  if  these  conditions 
were  to  be  read  into  sec.  320  they  would 
unduly  limit  its  scope.  The  section  itself 
says  nothing  about  name  of  ship  or  time 
or  place  of  sailing.  The  mischief  intended 
to  oe  struck  at  seems  to  be  the  taking  of 
an  emigrant's  money  without  there  ai.d 
then  giving  him  the  proper  credential  in 
statutory  form  entitling  him  to  the  benefits 
secured  to  him  by  the  statute,  and  that 
whether  he  is  or  is  not  sharp  enough  to 
stipulate  for  particulars  of  the  passage. 
If  no  advantage  is  intended  to  be  taken  of 
him,  and  if  it  is  impossible  to  supply  a 
contract  ticket  without  these  particulars, 
it  would  be  easy  enough  to  decline  taking 
payment  of  his  money  till  the  particulars 
nave  been  ascertained  and  the  ticket  has 
been  procured.  We  do  not  of  course  fore- 
close any  answer  which  the  respondent 
may  have  upon  the  facts,  but  on  the 
question  of  relevancy  I  think  we  must 
hold  that  the  objection  was  bad  and  ought 
to  have  been  repelled. 

Lord  Low — I  am  of  the  same  opinion. 

Lord  Pearson— I  agree. 

The  Court  answered  the  question  in  the 
affirmative. 

Counsel  for  the  Appellant — Solicitor- 
General  (Ure,  K.C.)— Orr  Deas.  Agent— 
W.  S.  Haldane,  Ci-own  Agent. 

Counsel  for  the  Respondent — A.  J.  Ymuig 
—J.  A.  Christie.  Agents- -St  Clair  Swan- 
son  &  Mansou,  W.S. 
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OOUBT  OF  SESSION. 

Thurtdajf,  February  1. 

SECOND    DIVISION. 

[Sheriff  Court  at  Eldinburgh. 
EDINBURGH  AND  LEITH  HIRING 
COMPANY,  LIMITED,  AND  OTHERS 
V.  SUBURBAN  DISTRICT  COMMIT- 
TEE OP  MIDLOTHIAN  COUNTY 
COUNCIL. 

Reparation — 0b8tructi4yn  on  Public  High- 
tcay  —  Lighting  —  Fencina  —  Duty  of 
Dnvera — Contributory  Negiiaence. 

An  obstruction  on  a  public  highway, 
caused  by  the  opening  up  of  its  east 
half  for  a  length  of  100  yards  for  the 
laying  of  drain  pipes,  was  on  the  night 
of  an  accident  marked  of  in  the  follow- 
ing manner,  viz.,  at  the  north  end  by 
three  red  lamps,  one  in  the  centre  of 
the  road,  one  at  the  wall,  and  one  half- 
way between  ;  at  the  south  end  by  a 
red  lamp  in  the  centre  of  the  road  and 
a  white  lamp  at  the  wall ;  along  the 
centre  of  the  road  by  a  line  of  white 
lamps  extending  from  the  one  central 
red  lamp  to  the  other.  At  the  south 
end  a  cord  was  stretched  between  the 
uprights  on  which  the  lamps  were  hung. 
The  driver  of  a  van  approaching  from 
the  south  on  the  near  or  west  side  of 
the  road  saw  the  lights,  and  after  con- 
sulting two  men  who  were  sitting 
beside  him,  but  without  sending  either 
ahead  to  investigate,  and  without  pull- 
ing his  horses  to  a  walk,  drove  on 
at  an  "  ambling  "  trot  between  the  red 
and  white  lights  through  the  cord  and 
into  the  trench  twelve  feet  beyond.  He 
believed  that  the  white  light  next  the 
wall  indicated  that  the  road  was  safe 
on  that  side. 

Held  that  he  had  been  guilty  of  con- 
tributory negligence  sumcient  to  ex- 
clude a  claim  for  damages  at  the  in- 
stance of  his  employers  a^inst  those 
responsible  for  the  obstruction. 

Observations  on  the  lighting  and 
fencing  of  obstructions  on  highways 
and  the  duties  of  drivers. 
This  was  an  action  in  -n  hich  the  Edinburgh 
and  Leith  Hiring  Company,  Limited,  and 
others,  sued  the  Suburban  District  Com- 
mittee of  the  County  Council  of  Midlothian 
in  the  Sheriff  Court  of  the  Lothians  and 
Peebles  at  Edinburgh,  for  the  sum  of  £63, 
Ss.  6d.,  representing  the  damage  sustained 
by  a  van  and  two  horses  belonging  to  the 
pursuers  in  an  accident,  for  the  occurrence 
of  which  they  maintained  the  defenders 
were  responsible. 

The  facts  of  the  case  are  fully  stated  by 
the  Lord  Justice-Clei-k  and  by  Lord  Low  in 
their  opinions. 

The  defenders  pleaded,  i?iter  alia  —  "(6) 
The  pursuers'  servants  having  by  their 
negligence  caused  or  materially  contributed 
to  the  accident  in  question,  the  defenders 
ai-e  entitled  t«i  absolvitor  with  expenses." 


The  Sheriff  -  Substitute  (Hbndbbson), 
after  a  proof,  on  1st  June  pronounced  an 
interlocutor  in  which  he  found  that  the 
accident  was  caused  by  the  fault  of  the 
defenders  or  those  for  whom  they  were 
responsible  in  not  having  the  trench  into 
which  one  of  the  horses  was  driven,  suffl- 
ciently  lighted  and  fenced,  and  granted 
decree  for  the  sum  sued  for. 

The  defenders  reclaimed,  and  argued — (1) 
The  place  was  sufficiently  fenced  and 
lighted.  (2)  In  any  event  the  driver  was 
guilty  of  contributory  negligence  in  not 
either  sending  on  A,  man  to  investigate  or 
proceeding  at  a  walking  pace — FUming  v. 
Eadie  &  Son,  January  20,  1806,  26  R.  600, 
36  S.L.R.  422. 

Argued  for  the  respondents — (I)  The  place 
ought  to  have  been  fenced,  and  the  lights 
were  misleading.  (2)  The  didver  had  shown 
no  negligence. 

Lord  Justice-Clerk— The  facts  of  this 
case  are  that  at  a  part  of  the  road  on 
which  the  pursuers'  van  was  being  driven, 
the  off-side  of  the  road  in  the  direction  the 
van  was  travelling  in  was  broken  up  as 
drain  pipes  were  being  laid.  The  space  so 
broken  up  was  marked  off  at  night  by  lamps, 
there  being  three  red  lamps  at  the  further 
end,  a  line  of  white  lamps  down  the  centre  of 
the  road,  with  a  final  red  lamp,  and  a  lamp 
next  the  wall,  which  it  appears  was  usually 
a  red  one,  but  was  a  white  one  at  the  time 
of  the  accident,  the  explanation  being  that 
the  watchman  had  taken  the  red  lamp  to 
his  box  as  it  required  trimming  and  tem- 
porarily placed  a  white  lamp  in  its  place. 
The  pursuers'  van  driver,  who  had  two 
other  men  on  the  box  with  him,  on  a]> 

f»roaching  the  end  where  the  red  and  white 
ights  were  visible,  was  in  doubt  as  to  the 
side  he  should  take,  and  spoke  of  the 
matter  to  the  other  men,  and  finally  re- 
solved to  cross  over  from  his  own  side  of 
the  road  to  the  off-side  and  to  try  to  pass 
between  the  red  lamp  and  the  white  one. 
He  did  this  at  a  trot — one  of  the  men 
describes  it  as  an  "  ambling"  trot— but  it  is 
I  think  evident  from  the  real  facts  of  the 
case,  to  which  I  shall  refer  later,  that  it 
was  such  a  pace  as  did  not  admit  of  instant 
stoppage.  The  van  being  driven  on  past 
the  lights,  one  of  the  horses  fell  into  the 
drain,  pulling  the  other  and  the  van  over, 
and  one  of  the  horses  wan  so  injured  that 
it  was  necessary  to  kill  it.  The  place  at 
which  the  van  rested  after  the  accident 
was  12  feet  in  from  the  end  of  the  space 
marked  off  by  the  lamps,  between  wnich 
the  van  passed. 

The  pursuers  attribute  two  faults  to  the 
defenders — (1)  that  the  use  of  a  white  light 
was  an  invitation  to  the  driver  to  go  to 
that  side  of  the  road ;  and  (2)  that  the  end 
of  the  opening  was  only  formed  by  a  piece 
of  tarry  rope  stretched  between  the  up- 
rights on  which  the  lamps  wei-e  hung, 
miereas  there  should  have  been  some  more 
visible  and  stronger  fence.  If  the  ease 
depended  upon  a  decision  of  either  of  these 
contentions  I  should  have  difficulty  in 
holding  that  the  pursuers  were  entitled  to 
succeed.     Some  evidence  was  brought  to 
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establish  that  on  an  open  road  a  white 
light  was  an  invitation  to  come  towards  it, 
the  idea  beine  that  red  lights  and  white 
lights  on  roads  bad  a  relation  to  the  red 
and  white  light  signals  on  railways.  I 
cannot  give  any  assent  to  such  an  idea. 
The  use  of  red  lights  to  mark  off  road  ob- 
structions is  (}uite  a  modern  use,  and  is  by 
no  means  universal.  Very  frequently  at 
this  daj  white  lights  are  used  on  roads  in 
such  circumstances,  and  also  white  lights 
and  red  lights  at  the  same  time.  I  have 
myself  seen  instances  of  both  these  things 
within  the  last  few  days.  And  I  cannot 
assent  to  the  idea  that  white  lights  on  a 
road  are  in  practice  read  or  ought  to  be 
read  as  an  invitation  to  go  quite  close  to 
them.  If  so  the  lights  of  a  vehicle  standing 
on  the  road  would  be  an  invitation  to  the 
drivers  of  other  vehicles  to  make  towards 
them,  while  of  course  the  duty  of  a  driver 
is  the  exact  opposite.  He  must  drive  so  as 
to  be  well  clear  of  them,  and  certainly  not 
steer  so  as  to  try  to  keep  close  to  them  or 
pass  between  them. 

The  other  point  contended  for  viz.,  that 
there  should  have  been  a  better  fence  at 
night  than  was  provided,  has  much  more 
to  be  said  in  its  favour.  One  certainly  has 
often  seen  the  end  of  a  road  space  closed 
against  traffic  fenced  only  in  the  way  that 
was  adopted  in  this  case,  but  it  certainly 
would  be  better  to  have  someitiing  more 
marked  than  the  rope  which  was  used  in 
this  case.  Whether  the  failure  to  have 
such  a  fence  could  be  held  to  amount  to 
culpable  negligence  I  am  not  prepared  to 
say.  If  the  case  turned  upon  that  question 
I  should  have  liked  to  have  more  full 
evidence  and  discussion  of  the  point  before 
forming  a  decided  opinion. 

But  I  am  prepared  to  deal  with  the  case 
upon  the  footing  that  culpable  negligence 
could  be  imputed  to  the  defenders  on  that 
ground.  Tne  question  would  then  be 
whether  there  was  contributory  negli|;ence 
on  the  part  of  the  pursuers'  servant  which  so 
contributed  to  the  accident  that  occurred  as 
to  exclude  the  claim  for  damages.  In  my 
opinion  there  was  such  negligence.  The 
driver  was  approaching  an  obstruction  in 
the  dark.  He  was  in  uncertainty  as  to  what 
he  should  do.  He  adopted  a  course  which 
as  it  happened  was  the  wrong  one.  Up  to 
that  point  it  may  be  fair  to  say  that  no 
culpable  blame  could  attach  to  him.  But 
not  being  certain,  and  driving  on  in  a 
direction  in  which  if  he  was  in  error  in  any 
way  a  serious  accident  might  happen,  he 
was  in  my  opinion  bound  to  have  his 
horses  in  such  control  and  his  vehicle  under 
such  conditions  as  regarded  momentum 
'that  he  could  stop  instantly  the  moment 
there  was  apparent  danger.  Now  I  said 
before,  in  detailing  the  facts,  he  went  on  at 
a  trot  past  the  two  lights  between  which 
he  steered.  It  is  spoken  of  in  the  evidence 
as  an  "ambling  trot,"  but  that  it  must 
have  been  at  a  pace  which  did  not  admit  of 
an  instant  stop  is  proved  by  the  fact  that 
his  vehicle  was  found  many  feet  forward 
from  the  end  of  the  trench  ;  therefore  there 
must  have  been  considerable  way  on  when 
he  entered  the  dangerous  area.    Now,  after 


crossing  over  and  before  he  entered^  that 
area  he  must,  if  he  had  been  keeping  a 
lookout,  have  seen  that  he  had  got  a  nne 
of  lights  running  parallel  with  his  direction 
on  his  left  or  near  side,  and  that  crossing 
his  path  a  short  distance  ahead  there  was  a 
row  of  red  lights.  He  was  thus  entering 
an  oblong  space  enclosed  between  a  row  of 
white  lamps,  red  lights  crossing  to  thewall 
in  front  of  him  and  the  wall  on  his  right. 
I  cannot  hold  that  a  driver  who  drives 
into  such  a  position  at  speed,  so  that  his 
vehicle  cannot  be  pulled  up  till  it  has 
passed  10  or  12  feet  into  the  space,  in  which 
there  is  piled  up  debris  on  one  side,  and  a 
deep  and  theretore  shadowed  hole  on  the 
other,  is  not  driving  negligently.  If  he 
had  been  driving  with  his  horses  under 
proper  control  the  white  light  at  the  side 
of  tne  road  and  the  lights  of  his  own  van 
would  have  shown  him  that  what  was  in 
front  was  unsafe.  But  he  drove  on,  broke 
the  rope  crossing  the  space,  and  landed  far 
in  past  the  red  and  white  light  at  the  end, 
ana  so  far  as  the  evidence  goes  without 
ever  trying  to  stop  his  horses  at  all. 

In  these  circumstances  I  feel  unable  to 
hold  that  the  plea  of  contributory  negli- 
gence is  not  established.  I  think  it  is 
conclusively  established,  and  I  therefore 
would  move  your  Lordships  to  alter  the 
judgment  g^ven  in  the  Court  below  and  to 
assoilzie  the  defenders  from  the  conclusions 
of  the  action. 

Lord  Kyllachy— I  have  had  difficulty 
in  this  case,  but  I  concur  in  the  judgment 
proposed. 

Lord  Stobhonth  Darling — I  an«e  on 
the  simple  ground  that  the  contributory 
negligence  which  is  established  against  the 
driver  is  sufficient  to  disentitle  him  to 
damages. 

Lord  Low — Between  nine  and  ten  o'clock 
on  the  evening  of  25th  December  lOftl  a 
coffin -van  belonging  to  the  pursuers  and 
drawn  by  two  norses  was  being  driven 
along  the  public  road  from  Lasswade  to 
EJdinburgh,  which  is  under  the  control  of 
the  defenders.  At  a  part  of  the  road  which 
is  called  the  Kames  Iload,  a  drain  was  being 
laid,  and  upon  the  night  in  question  rather 
more  than  one-half  of  the  road  was,  for  a 
distance  of  about  100  yards,  unfit  for  traffic 
by  reason  of  an  open  trench.  The  pursuers 
aver  that  the  pai-t  of  the  road  where  the 
open  trench  was,  was  insufficiently  lighted 
and  fenced,  and  that  in  consequence  one  of 
the  horses  fell  into  the  trench  and  was 
killed.  The  Sheriff-Substitute  has  found 
that  the  pursuers'  averments  in  regard  to 
the  insufilcient  lighting  and  fencing  of  the 
trench  have  been  established,  and  accord- 
ingly he  has  awarded  damages  to  the  pur- 
suers. 

Now,  if  the  only  question  had  been 
whether  there  was  negligence  in  the  way 
in  which  the  ti-ench  was  lighted  and  pro- 
tected I  should  not  have  been  prepared  to 
differ  from  the  Sheriff-Substitute.  I  think 
that  the  use  of  lights  of  different  colours-  - 
a  red  light  and  a  white  light— at  the  south 
end  of  the  trench,  was  liable  to  mislead— as 


Digitized  by  V^OOQIC 


300 


The  Seottisk  Law  Reporter.- 


VolXLIIl.  [^^'^b*"" 


|Co.,ftc 


it  did  in  fact  mielead^the  driver  of  the 
pursuei-s'  van.  I  also  think  that  the  absence 
of  anytliing  in  the  nature  of  a  fence  at  the 
end  of  the  trench  was  a  source  of  danger. 
If  both  the  lights  had  been  red,  or  if  the 
end  of  the  trench  had  been  guarded,  as  is 
very  often  done,  by  a  batten  laid  across 
two  uprights,  the  strong  probability  is  that 
the  accident  would  never  have  happened. 

It  seems  to  me,  however,  that  the  learned 
Sheriff-Substitute  has  not  appreciated  the 
extent  to  which  the  accident  nas  due  to 
the  reckless  conduct  of  the  driver  of  the 
van.  I  think  that  gross  negligence  on  his 
part,  without  which  the  accident  could  not 
nave  happened,  has  been  proved.  When  a 
road  is  under  repair,  or  an  operation  such 
as  the  laying  of  a  drain  is  in  progress,  and 
the  part  of  the  road  which  is  thereby 
rendered  unfit  for  traffic  is  marked  off  by 
lights,  great  care  is  required  on  a  dark 
night  upon  the  part  of  the  driver  of  a 
vehicle,  however  efficiently  the  lighting 
may  have  been  done,  because  such  lights 
not  being  sufficient  to  illuminate  or  intended 
to  illuminate  the  roadway,  their  effect  is  to 
intensify  the  surrounding  darkness. 

Now  in  this  case  there  were  a  number  of 
lights.  There  were  two  at  the  south  end 
of  the  trench — one  practically  in  the  middle 
of  the  roud  and  the  other  close  to  the  wall 
upon  the  right-hand  side  of  the  road  as  you 
go  towai^  Edinburgh.  There  was  also  a 
une  of  lights  running  up  the  middle  of  the 
road  for  the  whole  length  of  the  trench; 
and  at  the  north  end  there  were  three  red 
lights— one  in  the  middle  of  the  road,  one 
at  the  wall  on  the  right-hand  side,  and  one 
between  these  two.  Therefore  one-half  of 
the  road  (roughly  speaking)  was  fenced  off 
with  a  parallelogram  of  lights.  Further, 
although  the  niglit  was  dark  it  was  clear, 
and  it  is  proved  that  the  whole  of  the  lights 
could  be  seen  from  a  considerable  distance 
by  anyone  approaching  the  place  from  the 
south.  The  driver  himself  admits  that  he 
saw  the  lights  at  the  north  end. 

Now  what  the  driver  did  was  to  drive  at 
a  trot  between  the  red  light  and  the  white 
light  which  marked  the  south  end  of  the 
trench.    In  other  words,  he  di-ove  into  the 

f>art  of  the  road  which  was  marked  off  by 
ights.  He  says  that  he  knew  that  a  red  light 
betokened  danger,  but  that  he  always  under- 
stood that  a  clear  light  indicated  the  proper 
road.  He  does  not  explain  how  he  came 
to  have  that  understanding.  He  does  not 
say  that  anyone  evei  told  him  that  a  white 
light  indicated  safety,  or  that  he  bad  found 
by  experience  that  that  was  the  case.  This 
much,  however,  is  certain— he  knew  that 
there  was  danger  ahead,  but  he  did  not 
know  what  the  danger  was  nor  precisely 
where  it  was.  In  such  circumstances  his 
plain  duty  was  to  proceed  with  the  utmost 
caution.  He  should,  in  my  opinion,  have 
pulled  his  horses  into  a  walk,  and  he  ought 
not  to  have  allowed  them  to  advance  a 
single  step  unless  and  until  he  could  see 
what  was  immediately  in  front  of  them. 
There  could  have  been  no  difficulty  in  doing 
that  with  the  combined  aid  of  the  carriage 
lamps  (which  are  not  said  to  have  been  in 
any  way  defective)  and  the  lights  at  the 


end  of  the  trench.  Instead  of  proceedii^ 
however,  slowly  and  carefully— feeling  his 
way,  so  to  speak,  at  every  step — he  pro- 
ceeded at  a  trot,  evidently  without  having 
the  least  idea  what  was  in  front  of  him, 
with  the  result  that  he  drove  into  the 
trench  and  one  of  the  horses  was  killed. 

Further,  as  it  happened,  the  driver  had 
it  in  his  power  to  avoid  even  the  slightest 
risk,  because  there  were  two  men  on  the 
van  with  him,  and  if  he  had  asked  one  of 
them  to  get  down  and  see  what  was  ahead 
the  position  of  the  trench  on  the  one  hand 
and  of  the  open  roadway  on  the  other  would 
have  been  ascertained  in  a  few  seconds. 

The  result,  in  my  opinion,  is  that  there 
was  very  clear  contributory  negligence  on 
the  part  of  the  driver,  and  that  accordingly 
the  pursuers  are  not  entitled  to  recover 
damages. 

The  Court  recalled  the  interlocutor  re- 
claimed against  and  assoilzied  the  defen- 
ders. 

Counsel  for  the  Appellants — Hunter,  K.C. 
—Wilton.   Agent-David B.M'Cann,S.8.C. 

Counsel  for  the  Respondents — The  Dean 
of  Faculty  (Campliell,  K.C.)— C.  D.  Mun-ay. 
Agents — Macpherson  &  Mackay,  S.S.C. 


Friday,  February  2. 

FIRST     DIVISION. 

[Sheriff  Court  at  Hamilton. 
WILLIAM   BAIRD  &  COMPANY. 
LIMITED    V.    SAVAGE. 

Master  a7id  Servant —  Workmen's  Compen- 
satio7t,  Act  1897  (60  and  61    Vict.  c.  37), 
sec.  7  (2)  (b)—" Depe7uiant8"—W?uMy  De- 
pendent— HviSband  Living  Apart  from 
and  Not  Supporting  Wife — Foreigner, 
In  an  arbitration  under  the  Work- 
men's Compensation  Act  1807,  in  which 
the  widow  of  a  workman  claimed  com- 
pensation from  his  einployers  on  ac- 
count of    the    death    of    her   husband 
while  in  the  course  of  his  employment, 
it  was  proved  that  the  deceased,  who 
was  a  Pole,  had  resided  in  this  country 
for  nine  months,  during  which  period 
he  had  remitted  to  his  wife  in  Poland 
£1.     In  addition  to  that  sum  the  wife's 
means  of  livelihood  were  derived  from 
employment    as    an    outdoor   worker, 
together  with  contributions  from  her 
relatives. 

Held  (I)  that  the  wife  was  a  "depen- 
dant" within  the  meaning  of  section  7, 
sub-section  2  (6)  of  the  Workmen's 
Compensation  Act  1807 ;  (2)  that  she 
was  not  wholly  dependent  upon  her 
husband's  earnings  within  the  meaning 
of  the  said  Act. 

Cunningham  v.  M'Gregor  &  Com- 
pany, May  14,  1901,  3  P.  775,  38  S.L.R. 
574;  Sneddon  v.  Addie  cfr  Sons'  Collieries 
Limited,  July  15, 1004,  6  F.  902,  41  S.L.R. 
826;  and  Addie  &  Sons'  Collieries 
Limited  v.  Train«r,  November  22, 1904, 
7  F.  115,  42  S.L.R.  85,  commented  on. 
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This  was  an  appeal  upon  a  stated  case  from 
the  Sheriff  Court  of  Lanarkshire  at  Hamil- 
ton in  an  arbitration  under  the  Workmen's 
Compensation  Act  1897,  between  William 
Baird  &  Company,  Limited,  coalmasters, 
168  West    George    Street,    Glasgow    (ap- 

Sillants),  and  Mrs  Magdalena  Podolska  or 
irsztan  or  Savage,  widow  of  the  deceased 
Maty  (Motiejus)  Birsztan  aliaa  Michael 
Savage,  miner,  Hamilton  (respondent^. 

Mrs  Savage  claimed  from  the  appellants 
the  sum  of  £160  as  compensation  in  respect 
of  the  death  of  her  husband. 

The  facts  which  the  Sheriff-Substitute 
(Thomson)  found  proved  or  admitted  were 
as  follows—"  (1)  That  the  respondent,  who 
was  born  in  Poland  on  17th  January  1886, 
was  married  in  Poland  on  7th  October  1902 
to  the  said  deceased  Maty  (Motiejus)  Birsz- 
tan o/ios  Michael  Savage,  who  was  also  a 
Pole ;  (2)  that  a  child  was  born  of  the  mar- 
riage on  22nd  Aug^t  1903;  (S)  that  the 
deceased,  with  the  acquiescence  of  the 
applicant,  came  to  Scotland  in  December 
1908  to  find  employment ;  (4)  that  shortly 
after  his  arrival  he  found  employment  as  a 
miner  with  the  respondents  at  a  wage  of 
under  208.  a- week ;  (6)  that  in  the  course  of 
this  employment  he  was  killed  on  16th 
August  1904 ;  (6)  that  during  his  absence  in 
this  country  the  applicant  worked  as  an 
out-door  worker,  earning  9d.  per  day ;  (7) 
that  her  father  and  mother  kept  the  child 
of  the  marriage,  and  also  assisted  to  sup- 
port the  applicant ;  (8)  that  the  deceased 
sent  her  £1  before  Easter  1904 ;  (9)  that  he 
also  wrote  her  without  sending  her  money 
about  a  week  before  his  death ;  (10)  that 
after  his  death  the  applicant  came  to  this 
country  in  order  to  present  the  present  appli- 
cation ;  (11)  that  the  law  of  Poland  is  tnat 
a  husband  is  liable  for  the  support  of  his 
wife  and  child  so  far  as  his  means  permit, 
and  that  this  liability  can  be  enforced  in 
the  civil  courts ;  (12)  that  respondents  paid 
the  expenses  of  the  deceased's  funeral, 
amounting  to  £6,  7b." 

On  these  facts  the  Shenff-Substitute  held 
in  law  that  the  respondent  was  wholly 
dependent  upon  her  husband  within  the 
meaning  of  the  Act,  and  awarded  her 
£144, 13s.  of  compensation  under  the  Act. 

The  questions  of  law  for  the  opinion  of 
the  Court  were — "(1)  Upon  the  facts  ad- 
mitted and  proved  as  above  set  forth,  was 
the  applicant  a  "dependant"  within  the 
meaning  of  section  7,  sub-section  2  (b),  of 
said  Act?  (2)  Was  the  applicant  within 
the  meaning  of  said  Act  wholly  dependent 
upon  her  late  husband's  earnings,  of  which 
she  received  only  20s.  during  his  twelve 
months'  absence  ?  " 

The  Workmen's  Compensation  Act  1897 
(60  and  61  Vict.  cap.  37)  m  section  1  allows 
compensation,  the  scale  and  conditions  of 
which  are  given  in  the  Ilrst  Schedule  to 
the  Act.  First  Schedule  sec.  1  provides— 
"The  amount  of  compensation  under  this 
Act  shall  be  (a)  where  death  results  from 
the  injury;  (i)  if  the  workman  leaves  any 
dependants  wholly  dependent  upon  his 
earnings  at  the  time  of  his  death  .  .  . ;  (ii) 
if  tihe  workman  does  not  leave  any  snch 
dependants,  bnt  leaves  any  dependants  in 


|>art  dependent  upon  his  earnings  at  the 
time  of  nis  death  .  .  .;  (iii)  if  he  leaves  no 
dependants  .  .  ."  Section  7,  2  (b)  of  the 
Act  enacts  —  "  •  Dependants '  means,  in 
Scotland,  such  of  the  persons  entitled  ac- 
cording to  the  law  of  Scotland  to  sue  the 
employer  for  damages  or  solatium  in  respect 
of  the  death  of  the  workman,  as  were 
wholly  or  in  part  dependent  upon  the  earn- 
ings of  the  workman  at  the  time  of  his 
death." 

Argued  for  the  appellants— The  definition 
of  "dependants"  excluded  dependants  out- 
with  England,  Scotland,  and  Ireland ;  other- 
wise the  Act  might  be  more  favourable  to 
foreigners  than  to  British'  subjects,  since 
the  latter  had,  in  order  to  obtain  the 
benefit  of  the  Act,  to  fulfil  conditions 
which  might  not  apply  to  the  former. 
The  respondent  was  tnerefore  not  a  "de- 
pendant" within  the  meaning  of  the  Act. 
Further,  dependency  was  a  matter  of  fact — 
Main  Colliery  Co.  v.  Daviea,  [1900]  A.C.  358 ; 
Turners  Limited  v.  Whilefleld,  June  17, 
1904,  6  P.  822,  41  S.L.R.  631.  TTiere  must  be 
not  only  a  legal  obligation  to  support  but 
also  de  facto  support,  and  such  dependency 
must  he  established — Reea  v.  Penrikyber 
Navigation  Colliery  Co.,  Limited,  [19(58]  1 
K.B.  259;  Prycev.  Penrikyber  Navxgatxon 
Colliery  Co.,  Limited,  [1902]  1  K.B.  221.  The 
respondent  hei-e  was  supporting  herself  bj 
regular  labour,  which  distinguished  this 
case  from  those  in  which  the  wife  was  only 
earning  money  by  casual  and  irregular 
employment.  A  contribution  of  £1  in  nine 
months  was  so  small  it  was  to  be  dis- 
regarded. Cunningham  v.  Bf'Oregor  & 
Co.,  May  14,  1901,  SF.  776,  38  S.L.R.  674; 
Sneddon  v.  Addie  &  Sons'  CoUieries, 
Limited,  Julv  15,  1904,  6  F.  992,  41  S.L.R. 
826;  Addie  &  Sons'  Collieries,  Limited  v. 
Trainer,  November  22,  1904,  7  F.  115,  42 
S.L.R.  8(5.,  were  referred  to. 

Argued  for  respondent— The  Act  did  not 
in  terms  exclude  foreigners,  and  in  these 
circumstances  to  exclude  them  would  be 
an  unjustifiable  variation  of  the  common 
law  rule  that  nationality  was  not  a  bar 
to  reparation.  The  respondent  was  there- 
fore entitled  to  the  benefit  of  the  Act  if  she 
fulfilled  its  requirements.  She  was  a  de- 
pendant of  the  deceased  workman,  and  as 
his  wife  was  wholly  dependent  on  him. 
There  was  no  permanent  separation  and 
no  suspension  of  the  relation  of  husband 
and  wife.  The  facts  proved  and  admitted 
showed  indigence  on  the  part  of  the  wife 
and  obligation  of  the  husband  to  support 
her.  As  a  matter  of  fact,  the  husband 
had  contributed,  and  no  inference  could 
be  drawn  against  the  continuance  of 
contributions  if  he  had  lived.  In  any 
event  the  respondent  was  partly  dependent 
on  her  husband — Turners,  Limited  (tAt. 
supra) ;  Main  Colliery  Com.pany,  Limvted 
(swpra) ;  Arrol  &  Company,  Limited  v. 
Kelly,  July  6, 1905,  7  F.  906,  42  S.L.R.  606; 
Simmons  v.  WhiU  Brothers,  [1890]  1  Q.B. 
1005. 

At  advising— 

Lord  Pbesident— This  is  a  stated  case 
in  which  the  question  is  whether  a  woman 
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called  Mrs  Birsztan  or  Savage,  who  is 
the  widow  of  a  Pole  who  was  Killed  in  a 
mine  in  Lanarkshire,  is  or  is  not  entitled 
to  the  full  amount  allowed  by  the  Work- 
men's Compensation  Act  for  the  death  of 
her  husband,  and  the  point  entirely  turns 
upon  the  question  whether  she  was  or  was 
not  wholly  dependent  upon  her  late  hus- 
band. Now,  several  cases  have  been  de- 
cided upon  this  branch  of  the  statute,  but 
of  course  the  most  authoritative  case  is  the 
case  in  the  House  of  Lords  of  the  Main 
Colliery  Company  in  the  appeal  cases  of 
1900  (laavn,  Colliery  Company  v.  Daviea, 
[1000]  A.C.  358),  where  it  was  laid  down  that 
the  question  of  being  wholly  or  partly 
dependent  waa  a  question  of  fact.  I  entirely 
adhere  to  that  opmion,  whether  it  is  techni- 
cally binding  on  us  or  not,  and  accordingly 
if  the  learned  Sheriff  here  had  simply  come 
to  a  conclusion  on  the  facts  upon  the 
amount  of  dependency  or  the  pecuniary 
result  which  followed  from  dependency,  I 
should  not  have  thought  myseli  entitled  to 
interfere  with  that  decision.  But  inasmuch 
as  the  Sheriff  here  has  found  that  Mrs 
Savage  was  wholly  dependent,  and  has 
then  set  forth  the  facts  upon  which  he 
comes  to  that  finding,  I  am  bound,  I  think, 
to  consider  whether  the  facts  as  set  forth 
by  the  Sheriff  will  support  the  finding  at 
all.  Now,  the  facts  as  set  forth  by  the 
Sheriff  are  that  these  people  were  Poles, 
that  the  husband  came  over  to  this  country 
with  the  view  of  getting  work,  and  that  he 
so  came  with  the  approbation  of  his  wife. 
Nothing  more  is  said,  but  one  can  easily 
see  that  they  thought  they  would  do  better 
perhaps  in  a  foreign  country  than  at  home, 
and  that  the  wife,  so  to  speak,  concurred 
with  the  husband  in  so  far  risking  the 
family  fortunes  by  this  change  of  cibode. 
Accordingly,  the  husband  came  over  alone, 
leaving  the  wife  in  Poland.  He  got  work. 
He  made  one  payment  of  a  small  sum  to 
his  wife.  He  wrote  to  her  again,  but  on 
the  second  occasion  he  did  not  send  her 
any  money,  and  then  before  anything  else 
happened  he  had  the  accident  which  caused 
his  death.  Altogether  he  was  absent  from 
December  1903  till  August  1901.  During 
that  time  his  wife  worked  as  an  outdoor 
labourer  at  home  at  a  wage  of  9d.  a  day, 
and  supported  herself  by  her  own  earnings, 
assisted  partly  by  her  father  and  mother 
who  seem  to  have  kept  her  child  and  given 
a  certain  amount  of  assistance  to  herself, 
and  assisted  also  by  the  small  sum  of 
money  which  her  husband  had  sent  her. 
She  then  came  over  to  this  country  in  order 
to  prosecute  this  claim. 

Now,  it  seems  to  me  that  on  those  facts 
it  is  impossible  to  say  that  this  woman  was 
wholly  dependent  upon  her  deceased  hus- 
band. As  a  matter  of  fact  she  was  not. 
That  is  treating  the  matter,  as  I  think  it 
must  be  treated,  as  a  question  of  fact. 

But  I  feel  it  incumbent  to  say  something 
more  upon  this  subject  because  of  certain 
observations  made  by  Lord  Young  in  several 
of  the  cases  quoted  to  us,  which  I  think 
may  be  misunderstood,  and  which  (at  least 
if  they  are  taken  in  a  certain  way)  I  think 
are  not  sound.     There  have  been  several 


cases  on  this  matter,  the  case  of  Ounning- 
ham  V.  M'Gregor  &  Company,  3  P.  775; 
Sneddon  v.  Addie  &  Sona,  6  F.  092;  Addie 
&  Sons  V.  Trai/ner,  7  P.  115. 

I  am  not  saying  a  word  against  any  of 
those  decisions,  b^ause  I  think  each  aeci- 
sion  must  be  upon  its  own  facts  ;  and  even 
supposing  I,  from  a  jury  point  of  view, 
should  have  come  to  a  different  conclusion 
from  what  other  learned  Judges  did,  that 
does  not  show  that  the  decision  is  wrong. 
But  the  expression  which  I  rather  take 
exception  to  is  about  there  being  a  legal 
presumption  that  a  wife  is  dependent  on 
the  husoand— a  leg^l  presumption  which  in 
each  case  has  to  he  displaced.  Let  me 
remind  you  how  the  matter  comes  in 
under  the  statute.  The  first  section  in  the 
statute  says  that  where  there  has  been  an 
accident  the  employer  shall  be  liable  to 
pay  compensation  in  accordance  with  the 
first  schedule  of  the  Act.  The  first  schedule 
of  the  Act  says  that  if  a  workman  leaves 
any  dependants  wholly  dependent  upon  his 
earnings  at  the  time  of  his  death  the  com- 
pensation shall  be  a  sum  equal  to  so  and 
so.  And  then  in  the  interpretation  clause 
of  the  statute  "dependants"  is  defined 
thus — "  In  Scotland,  such  of  the  persons 
entitled  according  to  the  law  of  Scotland 
to  sue  the  employer  for  damages  or  solatium 
in  respect  of  the  death  of  the  workman,  as 
were  wholly  or  in  part  dependent  upon  the 
earnings  of  the  workman  at  the  time  of  his 
death.  Now,  I  want  to  say  most  emphati- 
cally that,  so  far  as  I  am  concerned,  in 
my  opinion  what  I  may  call  the  legal 
category  ends  with  the  first  sentence. 
In  order  to  find  out  who  is  entitled,  you 
have  got  to  find  out  such  of  the  persons 
entitled  according  to  the  law  of  Scotland  to 
sue  the  employer  for  damages  or  solatium 
in  respect  of  the  death  of  the  workman. 
That  is  to  say,  in  other  words,  you  have  to  find 
out  who  answers  that  description  according 
to  the  provisions  of  the  Scottish  law.  But 
when  you  have  arrived  at  that  point,  then  I 
humbly  think  you  are  done  with  the 
Scottish  law  as  law,  and  that  when  you 
come  to  "  as  were  wholly  or  in  part  depen- 
dent upon  the  earnings  of  the  workman  at 
the  time  of  his  death  ,  that  is  a  question  of 
fact  not  affected  by  the  Scottish  law  or  by 
any  other  law.  An  illustration  of  that  can 
be  given  very  easily.  If,  as  indeeid  has 
happened  in  this  case,  the  workman  who  is 
killed  is  not  a  Scotsman  at  all  but  is  a 
native  of  some  other  country,  and  if  the 
person  who  is  suing  is  a  person  who, 
according  to  Scottish  law,  is  entitled  to 
sue,  that  is  to  say,  that  his  or  her  title  is 
made  out  under  the  first  branch  of  the 
sentence,  then  it  does  not  seem  to  me  to 
matter  one  bit  whether  according  to  the 
law  of  their  country  there  is  an  obligation 
upon  the  husband  or  the  father,  as  the 
case  may  be,  to  support  him  or  her,  if  as  a 
matter  of  fact  he  or  she  was  in  point  of 
fact  dependent  upon  the  man's  earnings. 
And,  accordingly,  while  I  am  anxious  not 
to  do  injustice  to  the  observations  of  Lord 
Toung — and  I  may  be  misunderstanding 
them — if  by  a  presumption  of  law  that  a 
husband  should  support  a  wife  he  means 
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that  it  is  necessary  that  you  should  start 
with  that  premimption  according  to  the 
law  of  Scotland,  and  that  that  has  neces- 
sarilv  to  be  rebutted  by  showing  that  this 
particular  wife  was  not  dependent  on  the 
husband,  I  humbly  do  not  ag^ee.  Taking 
the  sentence  in  another  aspect  I  quite 
agree.  In  a  proper  sense  it  is  not  a  pre- 
sumption at  all  either  of  fact  or  of  law, 
but  it  is  an  inference  of  fact  drawn  from 
the  experience  of  ordinary  life  that  if  you 
know  nothing  about  a  wile  except  that  she 
is  simply  the  wife  of  a  husband,  more 
especially  in  the  class  with  which  we  are 
here  dealing,  the  woman  is  dependent  on 
on  her  husliand,  because  men  s  wives  in 
such  a  class  are  as  a  matter  of  fact  usually 
dependent  on  their  husbands.  Accord- 
ingly, if  I  could  suppose  that  nothing  in 
the  world  was  proved  except  simply  that 
the  woman  had  been  living  with  her  hus- 
band, who  was  a  miner,  as  a  man  of  common 
sense  and  as  a  juryman  I  would  assume 
that  that  woman  had  been  dependent  on 
that  man,  but  that,  I  need  scarcely  say,  is 
an  inference  of  fact  and  not  in  anv  sense  a 
legal  presumption  either  juris  et  dejure  or 
facti,  I  have  thought  it  necessary  to  ex- 
plain this  in  order  that  there  should  be  no 
doubt  upon  the  view  I  hold  on  the  law  in 
accordance  with  what  was  clearly  laid  down 
by  the  House  of  Lords  in  the  Main  Colliery 
case. 

Accordingly,  turning  to  this  case  it  seems 
to  me  that  uie  Sheriff-Substitute  has  shown 
on  the  facts  sufficient  to  make  it  impossible 
to  support  his  own  finding  of  total  depend- 
ency. But  when  you  come  to  the  question 
of  the  partial  dependencj^,  doubtless  a  rough 
axe  must  be  taken.  I  think  the  person  who 
wields  the  rough  axe  is  the  Sheriff-Substi- 
tute and  not  ourselves.  I  do  not  think  we 
ought  to  go  into  that  matter.  The  onl^ 
hint  one  may  g^ve  him  is  this,  that  evi- 
dently the  woman  was  quite  as  much  de- 
pendent in  this  case  upon  her  own  exertions 
as  upon  what  she  got  from  her  husband, 
but  mat  she  was  to  a  certain  extent  depend- 
ent on  her  husband  I  have  no  doubt.  I  am 
therefore  of  opinion  that  we  should  answer 
the  questions  in  the  case  and  remit  to  the 
Sheriff-Substitute  in  accordance  with  this 
opinion. 

Lord  M'Laben — I  take  the  same  view  as 
your  Lordship  in  the  chair.  I  think  it  is 
undisputed  that  the  wife  of  this  miner 
belongps  to  the  class  who  are  described  in 
the  statute  by  the  word  "  dependant."  She 
is  a  dependant  because  she  is  one  of  the 
persons  who  by  the  law  of  Scotland  would 
be  entitled  to  sue  for  damages  in  the  case 
of  death  through  fault.  But  then  that  is 
not  enough  to  entitle  her  to  compensation, 
unless  she  is  also  in  the  position  to  prove 
that  she  is  either  wholly  or  partly  depen- 
dent on  the  person  who  has  lost  his  life. 
Now,  there  are  many  cases — I  should  say 
the  great  majority  of  cases— where  that  is 
purely  a  question  of  fact  and  where  it 
would  be  quite  impossible  to  state  a  case 
on  which  we  shoula  be  called  upon  to  give 
an  opinion.  If,  for  instance,  this  miner 
had  been  able  to  send  £10 — he  was  onlv 


one  year,  I  think,  in  employment  in  Scot- 
land, or  rather  less— if  ne  had  been  able 
to  send  £10  to  his  wife  in  Poland,  and 
the  Sheriff  had  then  held  that  she  was 
wholly  dependent  upon  him,  we  should  not 
have  listened  to  an  argument  to  the  effect 
that  the  woman  could  not  live  on  £10  in 
Poland,  and  that  she  must  therefore  be 
partly  dependent  on  other  sources  of  in- 
come. But  then  this  husband,  perhaps 
because  he  was  not  at  first  in  regular 
employment,  was  only  able  to  send  £1  to 
his  wife,  and  that  during  a  period  of  nine 
months.  Now,  it  is  clear  that  even  in 
Poland  an  individual  cannot  subsist  upon 
£1  a-year.  But  then  I  hold  that,  as  the 
Sheriff  has  taken  the  view  that  the  lady  is 
wholly  dependent,  it  must  be  upon  some 
misconstruction  of  the  statute,  because  he 
could  not  possibly  admit  that  she  lived 
upon  the  £1  for  the  year  to  the  exclusion  of 
all  other  sources  of  subsistence.  I  there- 
fore agree  that  we  should  find  that  the 
claimant  was  only  partially  dependent 
upon  her  husband.  I  also  agree  with  your 
Lordship  that  although  we  do  not  assess 
the  amount— that  is  for  the  Sheriff  as 
arbitrator — it  is  plain  enough  that  she  was 
at  least  as  much  dependent  during  that 
vear  upon  other  sources  as  she  was  upon 
her  husband's  contributions. 

Lord  Pearson— I  am  entirely  of  the 
same  opinion. 

Lord  Kinnbar  was  not  present  at  the 
argument. 

The  Court  answered  the  first  question  in 
the  affirmative  and  the  second  in  the 
negative,  remitted  to  the  Sheriff-Substitute 
to  proceed,  and  found  neither  party  entitled 
to  expenses. 

Counsel  for  the  Appellants— Wilson,  K.O. 
— Home,    Agents— W.  &  J.  Burness,  W.S. 

Counsel  for  the  Respondent — Watt,  K.C. 
— A.  Moncrieff.  Agents — Simpson  &:  Mar- 
wick,  W.S. 


VALUATION  APPEAL  OOUET. 


Wednesday,  February  7. 

(Before  Lord  Low  and  Lord  Dundas.) 
THE  LIVERPOOL.  CHINA,  AND  INDIA 
TEA    COMPANY,     LIMITED,    AND 
ANOTHER  V.  THE  ASSESSOR  FOR 
EDINBURGH. 

(See  anU,  Jan.  14, 1006,  42  S.L.R.  SOO, 
7  P.  415.) 
Valuation  Cases  —  Lease  —  Consideraiion 
other  than  Rent— Obligation  on  Tenant 
to  Fit  up  Premises  for  his  Trade  — 
ifeasure  of  Consideration  other  than 
Rent — Competency  of  Looking  at  Negotia- 
tions prior  to  Lease —  VaXruition  of  Lands 
(Scotland)  Act  1854  (17  and  18  Vict.  cap. 
91),  sec.  6— Lands  Valuation  (Scotland) 
Amendment  Act  1896  (58  and  59  Vict. 
cap.  41),  sec.  4. 
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A  lease  of  a  shop  stipulated  that  the 
tenants  "  shall,  at  their  o'wn  expense, 
fit  up  the  premises  hereby  let  for  the 
trade  or  business  of  a  caf4  or  tea-rooms 
to  be  carried  on  by  them  therein."  The 
tenants,  with  the  consent  of  the  land- 
lord, spent  a  large  sum  of  money  on  the 
premises,  partly  on  alterations,  and 
partly  on  decoration.  The  assessor 
claimed  that  such  expenditure  should 
be  divided  over  the  years  of  the  lease, 
and  added  to  the  rent  stipulated  for 
therein  in  order  to  ai-rive  at  the  rent  to 
be  entered  in  the  valuation  roll.  The 
landlord  maintained  that  the  obligation 
on  the  tenant  was  not  a  consideration 
other  than  rent,  at  least  of  any  value 
to  him,  and  produced  the  correspon- 
dence prior  to  the  lease  to  show  that 
the  rent  was  fixed  prior  to  the  altera- 
tions, &c.,  being  considered. 

Held  (1)  that  the  obligation  on  the 
tenants  was  a  consideration  other  than 
rent ;  (2)  that  the  correspondence  prior 
to  the  lease  could  not  be  looked  at;  but 
(3)  that  the  measure  of  the  consideration 
other  than  rent  was  not  what  had  been 
spent  by  the  tenant,  e.g.,  in  ornamental 
tion  and  decoration,  out  "  how  much 
was  fairly  and  reasonably  expended  in 
such  alterations  upon  the  building  as 
were  required  to  fit  it  for  the  particular 
business." 
At  a  Court  of  the  Magistrates  of  the  City 
of  Edinburgh,  held  at  Edinburgh  on  2l8t 
September    1905,    to    dispose    of    appeals 
against   valuations    made    by    the    Burgh 
Assessor  for  the  year  ending  Whitsunday 
1900  under  the  Valuation  of  Lands  (Scotland.) 
Acts,  the  Liverpool,  China,  and  India  Tea 
Company,     Limited,     the     tenants,     and 
William    J.     N.     Liddall,    advocate,    the 
proprietor,  appealed  against  an  entry  of 
"shop  111  Princes  Street,"  at  the  yearly 
rent  or  value  of  £1036,  12s.    They  main- 
tained that  the  yearly  rent  or  value  should 
be  £902,  10s.  of  which  £900  was  the  rent 
8tipulat«d  in  the  lease,  and  £2, 10s.,  one-half 
of  the  premium  of  a  policy  of  Are  insurance 
over  the  premises  wnich  the  tenants  were 
taken  bound  to  repay  to  the  landlord. 

The  Magistrates  having  refused  the  ap- 
peal a  case  was  taken. 

The  following  facts,  as  stated  in  the 
case,  were  admitted  or  held  to  be  proved — 
"  (1)  By  lease  dated  20th  May  and  2nd  June 
1603  the  appellant,  Mr  Liddall,  let  to  the 
appellants,  the  Liverpool,  China,  and  India 
Tea  Coinpany,  Limited,  the  shop  and  saloon. 
No.  Ill  rrinces  Street,  Edinburgh,  with  the 
premises  below  the  same,  and  also  the  pre- 
mises in  Rose  Street  Lane,  above  the  back 
part  of  the  saloon,  for  the  period  of  twenty- 
one  years  from  and  after  tne  term  of  Whit- 
sunday 1903,  with  breaks  in  the  option  of 
the  tenants  at  Whitsunday  1910  and  Whit- 
sunday 1917. 

"  (2)  The  yearly  rent  stipulated  to  be  paid 
in  the  said  lease  is  as  follows : — For  the  first 
seven  years  of  the  lease  (that  is,  from  Whit- 
sunday 1903  to  Wliitsunday  1910),  £900  per 
annum  ;  during  the  next  seven  years  of  the 
lease  (that  is,  from  Whiteunday  1910  to 
Whitsunday  1917),  £1000  per  annum :  and 


during  the  remainineseven  years  of  the 
lease  (that  is,  from  Whitsunday  1917  to 
Whitsunday  1024)  £1100  per  annum. 

"  (3)  The  lease  contains  a  provision  to  the 
effect  that  the  tenants  '  shall  at  their  own 
expense'  fit  up  the  premises  for  the  pur* 
pose  of  the  trade  or  ousiness  of  a  caf6  or 
tea  rooms,  to  be  carried  on  by  them  therein, 
and  that  without  their  having  any  claim 
against  the  landlord  for  repayment  of  any 
part  of  their  outlays,  either  at  the  termina- 
tion of  the  lease  or  otherwise.  It  was 
further  provided  by  the  lease  that  the 
plans  and  specifications  of  the  works  to  be 
executed  by  the  tenants  in  altering  and 
fitting  up  the  premises  for  the  purposes  of 
said  trade  or  business  were  to  be  submitted 
to  the  landlord  for  approval  before  any 
part  of  the  works  was  proceeded  with.  At 
the  termination  of  the  lease  the  alterations 
made  by  the  tenants,  including  all  fixtures, 
except  counters,  buffets,  screens,  electric- 
light  fittings,  and  other  tenants'  fittings, 
were  to  become  the  property  of  the  land- 
lord. The  tenants  were  further  taken  bound 
at  their  own  expense  to  keep  the  inside  of 
the  premises  in  repair,  and  to  paint  the 
same  every  five  years.  They  were  also  to 
keep  the  roofs  and  ^tters  of  the  saloon 
and  of  the  premises  in  Rose  Street  Lane  in 
repair,  and  to  maintain  and  uphold  and 
renew,  if  necessary,  the  glass  of  the  windows 
of  the  premises. 

"(4)  The  tenants  were  taken  bound  by 
the  lease  to  repay  to  the  landlord  annually 
one-half  of  the  premium  of  a  policy  of  in- 
surance against  fire,  effected  by  him  over 
the  premises,  and  that  for  such  sum  as  he 
mignt  consider  the  same  to  be  worth. 
One-half  of  the  said  premium  amounts  to 
the  sum  of  £2, 10s. 

"  (5)  It  was  further  provided  by  the  lease 
that  in  the  event  of  tne  tenants  going  into 
liquidation,  or  possessing  the  premises  by  a 
manager  for  creditors,  or  carrying  on  in  the 
premises  any  business  other  than  that  be- 
fore set  forth,  or  assigning  the  lease,  or  sub- 
letting the  premises  without  the  landlord's 
consent  in  writing,  or  leaving  any  part  of 
a  half-year's  rent  unpaid  when  the  next 
half-year's  rent  should  have  become  due, 
the  lease  should,  in  the  option  of  the  land- 
lord, become  ipso  facto  null  and  void. 

"(6)  Etoth  the  landlord  and  the  tenants 
had,  before  the  lease  was  signed,  petitioned 
the  Dean  of  Guild  Court  for  leave  to  execute 
the  works  before  referred  to.  These  works 
were  thereafter  executed  by  the  tenants 
under  the  provisions  of  the  lease  with  a 
view  to  fitting  up  the  premises  as  a  caf6  or 
tea  rooms,  and  consisted  of  the  making  of 
a  new  shop  front  to  Princes  Street,  the 
conversion  of  cellars  or  stores  on  the  base- 
ment floor  into  smoking-rooms  and  lava- 
lories,  &c.  (necessitating  the  raising  of  part 
of  the  main  street  floor),  the  panelling  of 
the  walls  of  the  shop  and  saloon  witii  wood, 
the  installation  of  electric  light,  and  the 
insertion  of  lavatories  in  the  back  building, 
&c.  The  cost  of  the  said  works,  exclusive 
of  cost  of  counters,  counter  flttings,  or  other 
moveables,  amounted  to  the  sum  of  £2816, 
3s.  The  works  on  which  that  expenditure 
was  laid  out  were,  in  the  opinion  of  the 
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Mag^istrates,  proved  to  be  of  the  nature  of 
structural  improvements  of  the  heritable 
property  which  are  or  will  be  beneficial  to 
both  landlord  and  tenants. 

"(7)  The  Assessor's  valuation  was  made 
up  as  follows : — 

Amount  of  rent  as  stated  in 

the  lease        .  .£000    0    0 

Costof  the  alterations,  spread 
over  the  full  period  of  the 
lease,  viz.,  £2816,  Sb.  over  21 

years 134    2    0 

One -half  of  the  insurance 
premium       .        .        .        .       2  10    0 


£1086  12    0 


"  (8)  A  copy  of  a  letter  by  the  tenants  to 
the  landlord,  dated  90th  May  1003,  was 
produced  by  the  appellants.  In  that  letter 
the  tenants  undertook,  and  bound  and 
obliged  themselves  at  the  termination  of 
their  tenancy  to  restore  to  its  then  level 
the  ground  floor  of  the  front  buildings, 
which  has  been  raised  eighteen  inches,  if 
required  by  the  landlord  to  do  so,  or  to  bear 
the  expense  of  so  replacing  the  said  floor 
should  the  tenants  prefer  to  do  so." 

"  (9)  A  copy  of  the  correspondence  which 
passed  between  the  tenants  and  the  land- 
lord prior  to  the  lease  being  signed  was 
also  produced  by  the  appellants.     .  ." 

The  Magistrates  were  of  opinion  (1)  that 
the  said  sum  of  £2816,  3s.  having  been 
expended  on  works  of  the  nature  of  struc- 
tural improvements  of  the  heritable  pro- 
perty, the  yearly  value  thereof,  which  would 
pot  be  less  than  £134,  2s.,  fell  to  be  entered 
in  the  valuation  roll  either  as  an  addition 
to  the  rent  stipulated  to  be  paid  under  the 
lease,  under  tne  provisions  of  section  6  of 
the  Lands  Valuation  (Scotland)  Act  1854,  or 
as  a  separate  entry  under  the  provisions 
of  section  4  of  the  Lands  Valuation  (Scot- 
land) Amendment  Act  1895;  and  (2)  that 
the  Court  having  held  in  the  appeal  of  last 
year  that  the  tenants  were  Vwund  under 
the  lease  to  make  the  said  structural 
improvements,  the  said  expenditure  spread 
over  the  number  of  years  in  the  lease  fell 
to  be  added  to  the  rent  under  the  provisions 
of  section  6  of  the  Lands  Valuation  (Scot- 
land) Act  1854  as  had  been  done  by  the 
Assessor.  They  therefore  refused  the 
appeal. 

Section  6  of  the  Valuation  of  Lands  (Scot- 
land) Act  1854  enacts — "In  estimating  the 
yearlv  value  of  lands  and  heritages  under 
this  Act,  the  same  shall  be  taken  to  be  the 
rent  at  which,  one  year  with  another,  such 
lands  and  heritages  might  in  their  actual 
state  be  reasonably  expected  to  let  from 
vear  to  year  .  .  .  and  wliere  such  lands  and 
fieri ta  gee  are,  hmw,  fide,  let  for  a  yearly 
rent,  conditioned  as  the  fair  annual  value 
thereof,  without  grassum  or  consideration 
other  than  the  rent,  such  rent  shall  be 
deemed  and  taken  to  be  the  yearly  rent  or 
value  of  such  lands  and  heritages  in  terms 
of  this  Act.  .  .  ." 

By  section  4  of  the  Lands  Valuation 
(Scotland)  Amendment  Act  1895  (58  and 
50  Vict.  cap.  41)  it  is  enacted: — "Section 
6   of    the   Valuation    Act    1864    shall   be 
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read  and  construed  as  if  the  following 
proviso  were  inserted: —  .  .  .  Provided 
also  that  where  any  lessee  of  any  such 
lands  and  heritages,  holding  under  a  lease 
or  agreement,  the  stipulated  duration  of 
which  is  twenty-one  years  or  under  from 
the  date  of  the  entry  under  the  same  .  .  . 
has  made  or  acquired  erections  or  structural 
improvements  on  the  subjects  let,  and 
where  the  aicttial  yearly  value  of  such 
erections  or  structural  improvements  can- 
not under  the  provision  of  section  6  of  this 
Act  be  entered  in  the  valuation  roll,  such 
erections  or  structural  improvements  shall 
be  deemed  to  be  lands  and  heritages  within 
the  meaning  of  this  Act,  and  such  lessee 
shall  be  deemed  to  be  proprietor  thereof 
for  the  purposes  of  this  Act,  and  the  assessor 
shall  ascertain  the  yearly  value  of  such 
erections  or  structural  improvements  as  a 
separate  subject,  by  taking  the  amount  of 
rent,  if  any,  m  addition  to  the  rent  stipu- 
lated to  be  paid  under  such  lease  or  agree- 
ment at  ^hich,  one  year  with  another,  the 
subjects  let,  and  such  erections  or  structural 
improvements  might  together  in  their 
actual  state  be  reasonably  expected  to  let 
from  year  to  year  in  consequence  of  such 
erections  or  structural  improvements  hav- 
ing been  made,  and  shall  make  a  separate 
entry  thereof  in  the  valuation  roll  setting 
forth  all  the  particulars  relating  thereto  as 
hereinbefore  provided  with  respect  to  other 
lands  and  heritages." 

The  lease  provided,  inter  alia — "The 
said  William  John  Norbray  Liddall,  in  con- 
sideration of  the  rent  and  other  prestations 
after  specified,  has  set  and  hereby  sets,  and 
in  tack  and  assedation  lets,  to  the  said  The 
Liverpool,  China,  and  India  Tea  Company, 
Limited  ...  all  and  whole  the  shop  and 
saloon  situated  at  No.  Ill  Princes  Street, 
Eldinburgh.  .  .  .  And  that  for  and  during 
the  space  of  twenty-one  years  from  and 
after  the  term  of  Whitsunday  (May  28th) 
1903.  .  .  .  For  which  causes  and  on  the 
other  part  the  tenants  bind  and  oblige 
themselves  ...  to  pay  to  the  landlord  and 
his  heirs  and  assignees  .  .  .  the  rents  after 
mentioned,  viz., during  the  first sevenyears 
of  the  lease  ...  a  yearly  rent  of  SSffi  .  .  . 
during  the  next  seven  years  of  this  lease 
.  .  .  the  yearly  rent  of  £1000  .  .  .  and 
during  the  remaining  seven  years  of  this 
lease  .  .  .  the  vearly  rent  of  £1100.  .  .  . 
And  it  is  hereoy  specially  provided  and 
declared  that  the  tenants  shall,  at  their  own 
expense,  fit  up  the  premises  hereby  let  for 
the  purpose  of  the  trade  or  business  of  a 
caf6  or  tea-rooms  to  be  carried  on  by  them 
therein,  and  without  their  having  any 
claim  against  the  landlord  for  repayment 
of  any  pai-t  of  their  outlays  either  at  the 
termination  of  this  lease  or  otherwise,  and 
the  plans  and  specifications  of  the  works  to 
be  executed  by  the  tenants  in  altering 
and  fitting  up  the  premises  for  the  purposes 
of  the  said  trade  or  business  shall  be  sub- 
mitted to  and  approved  of  in  writing  by 
the  landlord  before  any  part  of  the  said 
works  shall  be  proceeded  with.  .  .  .  And 
at  the  termination  of  this  lease  the  altera- 
tions so  made  by  the  tenants,  including  all 
fixtures,  except  counters,  buffets,  counter 
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fittings,  screens,  electric-light  fittings,  and 
other  tenants'  fittings,  shall  become  the 
property  of  the  landlord,  and  the  tenants 
wiir  not  be  entitled  at  any  time  during  the 
currency  of  this  lease,  except  with  the 
consent  in  writing  of  the  landlord  first 
obtained,  to  make  any  structural  alteration 
in  any  part  of  the  premises  hereby  let,  or 
to  cut  or  injure  the  timbers  or  walls  thereof, 
or  to  use  the  said  premises  for  any  other 
trade  or  business  than  that  of  a  caf6  or 
tea-rooms  as  before  mentioned." 

The  evidence  which  had  been  adduced 
went,  imier  alia,  to  show  that  a  consider- 
able part  of  the  amount  expended  on  the 
buildings  had  been  for  work  of  the  nature 
of  ornamentation,  for  example,  tile  and 
mosaic  work  had  cost  £148, 10s.  The  corre- 
spondence passing  between  the  parties  prior 
to  the  lease  was  produced  by  the  appellants 
for  the  purpose  of  showing  that,  as  the 
lease  had  been  ag^ed  upon  before  any 
arrangement  was  come  to  in  regard  to 
structural  alteration,  such  alteration  could 
not  be  regarded  as  one  of  the  considerations 
in  respect  of  which  the  premises  were  let. 
As  the  Court,  however,  held  that  it  was  in- 
competent to  refer  to  the  correspondence 
it  is  unnecessary  to  give  its  contents. 

Ai-gued  for  the  appellants — In  a  question 
of  assessment  the  lease  was  not  conclusive 
evidence.  The  Court  would  seek  to  discover 
what  was  the  true  intent  of  parties  when 
the  rent  was  fixed.  Hence  it  was  permis- 
sible to  refer  to  the  correspondence,  from 
which  it  appeared  that  tne  stipulations 
with  regard  to  structural  alterations  were 
made  aJter  the  rent  was  fixed  and,  it 
followed,  were  not  a  consideration  given 
by  the  ^tenants  in  addition  to  the  rent. 
B\irther,  no  binding  obligation  was  imposed 
upon  the  tenants,  but  merely  a  power  con- 
ferred, subject  to  the  landlords  approval, 
to  make  any  alterations  upon  the  premises 
they  should  consider  necessary  for  their 
trade.  That  was  not  a  consideration  other 
than  rent— Dundee  Harbour  Trustees  v. 
Assessor  for  Dundee,  March  19,  1888,  13  B. 
828,  23  S.L.R.  607.  This  power  to  the  ten- 
ant to  make  structural  alterations  to 
suit  himself  did  not  enhance  the  land- 
lord's rights  —  North  British  Railway 
Company  v.  Assessor  for  Glasgow,  March 
12,  reOO,  17  R.  846,  27  S.L.B.  608.  Even 
assuming,  however,  that  there  was  a  bind- 
ing obligation  upon  the  tenants,  such  was 
really  of  no  value  to  the  landlord,  for  the 
structural  alterations  which  had  been  car- 
ried out  rendered  the  premises  unsuitable 
for  any  business  except  that  carried  on 
by  the  present  tenants.  That  to  the  land- 
lord was  a  disadvantage. 

Argued  for  the  respondent — The  prior 
correspondence  could  not  be  referred  to 
when  a  formal  lease  existed.  Here  the 
true  consideration  was  rent  plus  certain 
other  prestations.  The  arrangement  was 
obviously  to  the  advantage  of  the  landlord, 
as  he  was  spared  the  common  law  obliga- 
tion of  fitting  up  the  premises  for  the  in- 
going tenants.  He  was  also  Ittcratus  at 
the  expiry  of  the  lease,  as  he  got  these  altera- 
tions as  his  own  property. 


Lord  Low— I  am  of  opinion  that  it  is 
altogether  incompetent  for  us  to  consider 
the  negotations  which  took  place  between 
the  parties  prior  to  the  execution  of  the 
formal  lease.  'Die  lease  superseded  prior 
communings,  and  it  alone  can  be  looked  to 
to  ascertain  what  was  the  bargain  between 
the  parties,  In  the  lease  Mr  Liddall  let  the 
premises  to  the  Liverpool  Tea  Company 
"  in  consideration  of  the  rent  and  other 

grestations  after  specified."  The  rent  is  at 
rst  £900  per  annum  and  afterwards  rises  to 
£1100.  Tne  first  of  the  other  prestations  is 
found  in  that  clause  in  which  it  is  "pro- 
vided and  declared  that  the  tenants  snail 
at  their  own  expense  fit  np  the  premises" 
for  the  purpose  of  their  business  "and  with- 
out their  having  any  claim  against  the 
landlord  for  repayment  of  any  part  of  their 
outlays."  That  is  one  of  the  prestations 
in  consideration  of  which  the  lease  was 
granted ;  and  I  do  not  think  that  the  land- 
lord can  be  allowed  to  say  that  it  was  not 
an  obligation  on  the  tenants  in  his  favour, 
but  that  he  had  taken  them  bound  to  do 
what  was  entirely  to  his  disadvantage. 
Therefore  I  see  no  reason  to  doubt  the 
soundness  of  the  view  expressed  by  Lord 
Stormonth  Darling  and  myself  last  year. 

But  that  is  not  su£Qcient  for  the  solution 
of  the  question,  because  there  is  no  measure 
of  the  obligation  stated  in  the  lease.  If  the 
tenants  had  spent  a  very  small  sum  in  fit- 
ting up  the  premises  the  landlord  could  not 
have  complained  so  long  as  the  premises 
were  made  reasonably  suitable  for  the  busi- 
ness ;  nor,  upon  the  other  hand,  could  he 
have  prevented  the  tenants  from  expending 
as  large  a  sum  as  they  chose.  It  is  there- 
fore open  for  thcaCourt  to  look  at  the  ex- 
penditure and  see  how  much  was  fairly  and 
reasonably  expended  in  such  alterations 
upon  the  building  as  were  required  to  fit  it 
for  the  particular  business. 

We  have  now  a  great  deal  more  in- 
formation furnished  to  us  in  regard  to  the 
character  of  the  expenditure  than  was  be- 
fore the  Court  last  year,  and  I  am  satisfied 
that  to  a  large  extent  the  money  was  ex- 
pended upon  decorations  and  ornamenta- 
tion. That,  in  my  judgment,  was  not  the 
kind  of  expenditure  which  the  tenants  were 
taken  bound  by  the  lease  to  make.  I  think 
that  what  was  contemplated  in  the  lease 
was  such  expenditure  upon  the  building 
as  was  necessary  to  adapt  it  to  the  purpose 
in  view. 

It  is  impossible  to  say  with  precision  how 
much  of  the  expenditure  was  of  the  one 
kind  and  how  much  of  the  other,  but  I 
think  that  we  shall  do  substantial  justice 
if  we  regard  one-half  of  the  expenditure  as 
having  been  made  under  the  ooligation  in 
the  lease. 

The  result  is  that  instead  of  the  sum 
added  to  the  rent  in  order  to  ascertain  the 
yearly  value  being  £184  per  annum  it  will 
be  half  that  amount. 

Lord  Dundas— I  agree  entirely  with  the 
result  stated  by  your  Lordship,  and  with 
the  reasons  which  have  led  you  to  arrive 
at  it. 
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The  Court  were  of  opinion  that  the  de- 
tenniuation  of  the  Magistrates  was  wrong 
and  that  the  valuation  should  be  reduced 
to  £960,  10s. 

Counsel  for  Appellants,  Liverpool,  China, 
&  India  Tea  Company,  Idmited— W.  J. 
Robertson.  Counsel  for  Appellant,  Lid- 
dall  —  Macmillan.  Agents  —  Somerviile  & 
Watson,  S.8.C. 

Counsel  for  the  Assessor — Spens.  Agents 
— Wishart  &  Sanderson,  W.S. 


Wednetdaji,  February  7. 

(Before  Lord  Low  and  Lord  Dundas.) 

EDINBXJBGH  COLLIERIES  COMPANY 

LIMITED  V.   ASSESSOR  FOR 

MUSSELBURGH. 

Valuation  CaaeB— Mineral  Leaae — Mineral 
Field  Sitxuited  Partly  in  County,  Partly 
in  Burgh — Proportionate  Aaaeaament  of 
Subject  as  between  County  and  Burgh — 
Portion  of  Minerals  Worked  Sitvuted 
Wholly  teithin  County  —  Valuation  of 
Lands  (Scotland)  Act  1854  (17  and  18  Vict, 
cap.  91),  sees.  1  and  42. 

A  colliery  company  leased  from  the 

Sroprietor  thereof  a  certain  mineral 
eld,  Ijring  partly  in  a  county  and 
partly  in  a  bui^h,  at  a  fixed  rent  (or 
in  the  option  of  the  proprietor  at  a 
royalty  on  the  output).  The  minerals 
in  question  had  so  far  been  exclusively 
worked  from  the  portion  of  the  field 
lying  in  the  county. 

The  assessor  for  the  burgh  claimed 

that   he    was    entitled    to   assess    the 

portion  of  the  field  l^ing  within  the 

Durgh,   and   entered    it  in   the  burgh 

roll  at  a  rent  which   bore   the   same 

proportion  to  the  whole  rent  as   the 

portion   of    the   mineral   field   in   the 

nurgh  bore  to  the  whole  mineral  field. 

Tlie  tenants  appealed  against  the  entry 

altogether,  or  alternatively  maintained 

that  the  rent  entered  should    be  nil. 

Held  that   the  minerals   having    been 

let,  were,    although    unworked,   lands 

and  heritages  within  the  meaning  of 

the  Valuation  Acts,  and  that  therefore 

the  burgh  assessor  had  nol  option  but 

to  enter  them  in  the  burgh  roll  as  he 

had  done. 

The  Valuation  of  Lands  (Scotland)  Act  1864 

(17  and  18  Vict  cap.  91)  enacts,  sec.  1— "The 

commissioners  of  supply  of  every  county 

and    the   magjistrates    of   every  burgh    in 

Scotland  respectively  shall  annually  cause 

to  be  made  up  a  valuation  roll  snowing 

the  yearly  rent  or  value  for  the  time  of  the 

whole   lands   and   heritages   within    such 

county  or   burgh  respectively.  .  .  ."    Sec. 

42  ".  .  ,  The  expression   'lands  and  heri- 

tt^es'  shall  extend  to  and  include  all  .  .  . 

mines,  minerals.  .  .  ." 

At  a  meeting  of  the  Magistrates  of  the 
buivh  of  Musselburgh,  held  at  Musselburgh 
on  &nd  September  1906,  for  the  purpose  of 


hearing  and  determining  appeals  and  com- 
plaints under  the  Valuation  of  Lands  (Scot- 
land) Acts,  for  the  year  ending  Whitsunday 
1906,  the  Edinburgh  Collieries  Company, 
Limited,  incorporated  under  the  Companies 
Acts  1862  to  1898,  and  having  their  regis- 
tered office  at  Wallyford,  Musselburgh, 
appealed  against  the  following  entry  in  the 
valuation  roll  of  the  burgh  of  Musselburgh 
for  the  year  ending  Whitsunday  1906 — 

s'ubjS.':'^  «"-*■■■•  ■"'"P"'""-     °¥»''.'n'.'"     '^■"* 


Pinkie  Coal   Mugielburgh 


Proprico,,     0«M; 

SirAlexr.    ??1^"5.'' 


Hup« 


Collieriea    £216 
Co. 


The  appellants  craved  that  the  said  entrv 
should  oe  deleted  from  the  valuation  roll 
or  that  the  valuation  should  be  entered  as 
nil. 

The  Magistrates  being  of  opinion  that 
the  principle  upon  which  the  Assessor  had 
proceeded  in  entering  the  subjects  at  a 
value  of  £215  in  the  burgh  roll  was  correct, 
dismissed  the  appeal.  The  appellants  there- 
upon craved  a  case  for  the  opinion  of  the 
Lands  Valuation  Court. 

The  case  stated  that  the  following  facts 
were  admitted  or  proved: — "1.  That  the 
appellants  are  lessees  of  the  minerals  in  a 
portion  of  the  estate  of  Pinkie  conform  to 
lease  between  Sir  Alexander  Hope  of  Craig- 
hall.  Baronet,  heir  of  entail  in  possession  of 
the  said  estate,  and  the  Edinburgh  Collieries 
Company,  Limited,  incorporated  under  the 
Companies  Acts  1862  to  1890,  dated  26th 
April  and  1st  May  1900,  for  a  period  of 
thirty-one  years  from  Candlemas  1900,  said 
long  lease  having  been  assigned  to  the 
appellants  conform  to  assignation  dated 
25th  July  1900.  2.  That  the  mineral  field 
let  by  the  said  lease  is  situated  partly  in 
the  parish  of  Inveresk  and  county  of  Mid- 
lothian, and  partly  in  the  burgh  of  Mussel- 
burgh, the  approximate  area  of  the  surface 
within  the  said  parish  being  354 '6  acres  and 
within  the  said  burgh  295*4  acres.  If  the 
amount  of  rent  or  lordships  payable  under 
the  lease  for  the  year  ending  Lammas  1904 
were  apportioned  according  to  the  extent 
of  the  subjects  within  the  parish  of  Inveresk 
and  the  burgh  of  Musselburgh  respectively, 
the  Slim  of  £285  would  fall  to  be  entered  in 
the  valuation  roll  of  the  parish  of  Inveresk, 
and  the  sum  of  £215  in  that  of  the  burgh  of 
Musselburgh.  3.  That  in  terms  of  the  said 
leiise  the  appellants  are  Iraund  to  pay  to 
the  said  Sir  Alaxander  Hope,  Baronet,  cer- 
tain fixed  rents,  or,  in  his  option,  certain 
royalties  or  lordships  on  the  price  of  the 
coal  and  dross  raised  and  carried  away 
under  the  lease.  .  .  .  The  fixed  rent  for 
the  three  years  from  Lammas  1903  is  £500 
per  annum.  It  is  further  provided  in  the 
said  lease  that  in  the  event  of  the  fixed  rent 
exacted  and  paid  in  any  year  of  the  lease 
(excepting  the  five  last)  exceeding  the  sum 
which  could  have  been  charged  in  the  shape 
of  royalties  during  that  year,  the  appellants 
shall  be  entitled  in  the  five  years  immedia^ 
tely  succeeding  to  raise  and  sell  such  a  quan- 
tity of  minerals,  free  of  royalty,  as  shall 
make  up  the  excess  of  the  fixed  rent  paid. 
4.  That  the  appellants  have  entered  upon  and 
have  been  working  the  minerals  let  to  them 
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by  the  said  lease.  Since  Lammas  1903  the 
royalties  accrued  on  minerals  raised  and 
carried  away  have  exceeded  the  fixed  rents 
prescribed  by  the  lease,  but  no  sum  higher 
than  the  sum  of  £200  has  in  point  of  fact 
been  paid  to  the  landlord.  For  the  year 
ending;  Lammas  1004  the  said  royalties 
amounted  to  £531,  19s.  Id.,  being  £31,  19b. 
Id.  in  excess  of  the  fixed  rent  of  £600 
exigible  for  that  year,  and  the  landlord 
accordingly,  in  terms  of  the  lease,  declared 
that  for  that  year  he  would  take  the  royal- 
ties and  not  the  fixed  rent.  The  said  sum 
of  £31,  19s.  Id.,  being  the  excess  of  the  said 
royalties  over  the  fixed  rent,  has  been 
applied  in  terms  of  the  lease  in  extinguish- 
ing previous  shortages,  and  the  sum  of 
£mX)  was  therefore  payable  to  the  landlord 
for  the  year  to  Lammas  1901,  and  is  the 
sum  at  which  the  subjects  fall  to  be  valued 
for  the  year  to  Whitsunday  1906.  5.  That 
the  whole  of  the  appellants'  workings  in 
the  said  mineral  field  let  to  them  nave 
hitherto  been  exclusively  confined  to  the 
portion  of  the  field  situated  within  the 
parish  of  Inveresk,  and  they  have  worked 
no  portion  of  the  minerals  in  the  burgh  of 
Musselbuivh.  6.  That  the  Assessor  for  the 
burgh  of  Musselburgh  having  ascertained 
in  tne  course  of  the  year  that  part  of  the 
subjects  let  under  said  lease  were  situated 
witbin  the  burgh  of  Musselburgh,  com- 
municated with  the  County  Assessor,  and  it 
was  agreed  between  them  that  the  sum 
payable  by  the  appellants  under  said  lease 
should  be  apportioned  between  the  two 
areas,  according  to  the  extent  of  the 
mineral  field  situated  within  the  county 
and  the  burgh  respectively,  the  proportions 
being  £285  for  the  county  and  £215  for  the 
burgh.  Notices  were  accordingly  issued  to 
that  effect  by  each  Assessor  prior  to  the 
25th  da^  of  August,  being  the  last  day  for 
intimating  sums  to  be  entered  in  the  valu- 
ation roll  to  the  persons  interested  in  terms 
of  section  5  of  the  Valuation  of  Lands  (Scot- 
land) Act  1864.  Thereafter  the  appellants 
communicated  with  the  County  Ajssessor, 
and  explained  to  him  that  the  whole  of  the 
minerals  which  had  been  worked  under 
said  lease  were  situated  in  the  parish  of 
Inveresk,  and  that  no  part  thereof  nad  been 
worked  within  the  burgh  of  Musselburgh. 
The  County  Assessor  thereupon  altered  file 
sum  in  the  valuation  roll  for  the  parish  of 
Inveresk  from  £285  to  £500,  and  on  28th 
August  he  intimated  to  the  Assessor  for  the 
burgh  of  Musselburgh  that  he  had  done  so, 
and  that  the  entry  of  £215  in  the  burgh  roll 
would  require  to  be  deleted.  This  the 
Assessor  for  the  burgh  of  Musselbura^h 
refused  to  do.  The  appellants  accordin^y 
appealed  to  the  Magistrates,  and  at  the 
hearing  before  them  evidence  was  led  as  to 
the  practice  in  the  county  of  Midlothian  in 
similar  cases." 

The  appellants  maintained  that  the 
Assessor  for  the  burgh  of  Musselburgh 
had  proceeded  upon  an  erroneous  principle 
in  entering  the  subjects  in  the  burgh  valua- 
tion roll  as  of  a  value  proportional  to  the 
surface  area  of  the  mineral  field  within  the 
burgh.  The  royalties  exacted  by  and  paid 
to  the  landlord  for  the  year  to  Lammas 


VXA,  which  were  the  basis  of  assessment, 
were  earned  exclusively  on  minerals  won 
from  the  portion  of  the  mineral  field  witbin 
the  parish  of  Inveresk,  and  should  be 
entered  solely  in  the  county  roll,  seeing 
that  while  the  minerals,  as  an  assessable 
subject  within  the  county,  were  being 
exhausted  in  the  earning  of  the  royalties, 
the  minerals  within  the  burgh  remained 
intact,  and  the  landlord  was  receiving  no 
rent  or  lordship  in  respect  of  them.  So 
long  as  a  mineral  field  situated  in  two 
assessment  areas,  and  let  to  tenants,  was 
not  worked,  apportionment  of  the  fixed 
rent  according  to  surface  acreage  was  the 
appropriat  e  method,  but  where  the  minerals 
were  being  worked  within  one  or  both 
areas  the  only  equitable  course  was  to 
attribute  to  each  area  the  royalties  earned 
on  the  minerals  extracted  therefrom. 
Where  the  royalties  were  less  than  the 
fixed  rent,  and  the  landlord  exacted  the 
latter,  the  royalties  fell  to  be  allocated  to 
the  areas  in  which  they  were  respectively 
earned,  and  the  difference  between  the 
aggregate  royalties  and  the  fixed  rent  then 
fell  to  be  apportioned  between  the  two 
areas  proportionally  'to  their  acreage, 
being  properly  attributable  to  the  right  of 
working  over  the  whole  field.  In  con- 
sequence of  the  Assessor  for  the  county  of 
Midlothian  having,  in  accordance  with  the 
principle  for  which  the  appellants  con- 
tended, entered  the  minerals  in  the  county 
roll  at  £500,  the  full  amount  of  the  royalties 
received  by  the  landlord  for  the  year  to 
Lammas  1904,  the  entry  appealed  against, 
if  allowed  to  stand,  would  result  in  the 
appellants  being  assessed  on  an  annual 
value  admittedly  in  excess,  to  the  extent  of 
£215,  of  the  total  return  received  by  the 
landlord  from  the  subjects  under  the  lease. 
TheAssessormaintained  that  the  principle 
upon  which  the  Assessor  for  the  burgh  of 
Musselburgh  had  proceeded  was  correct. 
The  minerals  in  question,  whether  situated 
in  the  burgh  of  Musselburgh  or  in  the  parish 
of  Inveresk,  were  let  as  a  whole  under  one 
lease,  and  must  therefore  be  assessed  as  a 
UTtum  quidi.  It  was  contrary  to  principle  to 
assess,  as  the  appellants  maintained,  onlyone 
part  of  a  subject,  the  whole  of  which  was  let 
under  one  lease.  Whatever  the  rent  might 
be,  the  minerals  situated  in  the  burgh  of 
Musselburgh  which  were  let  under  a  lease, 
were  assessable  subjects  within  that  area, 
and  the  Assessor  was  entitled  to  enter  them 
on  his  i-oll.  That  they  possessed  a  value  to 
the  lessee  was  evidenced  by  the  fact  that 
they  were  included  in  his  lease  as  part  of  the 
subjects  for  which  he  was  bound  to  pay  rent. 
They  were  assessable  whether  worked  or 
not,  and  the  fact  that  another  part  of  the 
coalfield  was  worked  to  an  extent  above  the 
fixed  rent  could  not  convert  them  into  non- 
assessable subjects.  Their  assessability  did 
not  depend  upon  whether  they  were  de  facto 
worked  or  not.  The  amount  of  rent  paid, 
whether  in  the  form  of  fixed  rent  or  of 
royalty,  while  it  determined  the  amount  of 
assessment,  could  not  afford  the  criterion  for 
determining  whether  subjects  were  assess- 
able or  not.  In  the  present  instance  no  ques- 
tion of  principle  arose  different  from  that  ap- 
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plicable  when  the  fixed  rent  fell  to  be  taken 
as  the  amount  of  aBsessment,  and  in  such  a 
case  the  Assessor  maintained  that  so  long  as 
the  fixed  rent  i»as  the  sura  payable  in  any 
year,  it  must  be  apportioned  according  to 
the  area  in  the  parish  and  burgh  respectively 
as  being  the  sum  which  was  applicable  to  the 
whole  subjects  underthe  lease.  In  any  event, 
the  whole  subjects  were  being  occupied 
under  the  lease,  the  occupation  was  one  and 
indivisible,  and  it  was  impossible  to  separate 
or  deal  with  part  of  the  subjects  as  being 
rent  producing  and  others  as  being  unpro- 
ductive. The  minerals  within  the  burgh 
might  never  be  wrought,  but  they  were  none 
the  less  assessable.  The  result  of  the 
appellants'  view  would  be  that  the  burgh 
would  be  deprived  of  the  rental  of  assessable 
subjects  within  its  bounds  during  all  the 
years  in  which  working  was  carried  on  in 
the  parish  alone,  and  that  the  burgh  might 
never  obtain  a  return  from  minerals  within 
its  own  borders  which  were  let  under  a  lease 
for  a  valuable  consideration.  The  action 
of  the  County  Assessor  in  accepting  the 
representation  of  the  appellautSj  and 
entering  the  whole  sum  of  £dOO  in  his  roll, 
could  not  deprive  the  burgh  of  Musselburgh 
of  the  right  to  ajasess  if  the  subjects  in 
question  were  legally  assessable  within  the 
burgh. 

Argued  for  the  appellants— It  was  agreed 
that£600  was  the  maximum  value  on  which 
the  appellants  could  be  assessed.  If  a 
mineral  field  situated  within  two  assess- 
ment areas  was  let  but  not  worked,  then 
the  method  advocated  by  the  Burgh 
Assessor  was  correct,  but  where  tne 
minerals  were  being  worked  a  different 
rule  must  be  applied.  The  Burgh  Assessor's 
method  was  unfair  to  the  county,  because 
when  the  minerals  were  exhausted  and 
worked  out  in  the  countv  nothing  would 
remain  for  assessment  ^vitnin  that  area,  as 
it  was  impossible  to  assess  a  subject  which 
bad  ceased  to  exist.  When  that  occurred 
the  burgh  would  be  in  a  position  to  claim 
assessment  on  the  whole  rent.  It  came 
to  this,  that  the  burgh  would  get  the  benefit 
of  a  proportion  of  the  assessment  while  the 
working  was  confined  to  the  county,  but 
whenever  the  mineral  in  the  county  was 
worked  out  and  the  company  began  work 
in  the  burgh,  the  burgh  alone  would 
get  the  benefit  of  the  assessment  there- 
after. The  proper  way  of  dealing  with  a 
mineral  field  in  such  circumstances  as  the 
present  was  to  assess  the  undertaking  in 
each  area  according  to  the  output  from 
such  area.  So  long  as  the  minerals  were 
only  worked  in  the  county,  the  county 
should  get  the  whole  benefit,  and  the  burgh 
in  turn  should  get  the  whole  benefit  from 
the  working  in  its  area  when  that  time 
came.  The  statutes  made  no  provision  for 
such  a  case  as  this,  and  therefore  the  gpiid- 
ance  of  the  Court  was  required.  The  ques- 
tion was— What  was  the  most  equitable 
rule?  None  of  the  authorities  quoted  by 
ttie  respondent  were  applicable.  They  did 
not  touch  the  case  of  a  wasting  subject — 
Beifina  v.  FayU,  April  19,  1866,  27  Law 
Times  64;  Ross  Stewart  on  Mines  and 
Minerals,  p.  282. 


Argued  for  the  respondent — It  was  agreed 
that  £500,  being  the  rent  under  the  ap^l- 
lant's  lease,  was  the  proper  figure  at  which 
the  undertaking  should  oe  assessed.  It  was 
also  agp:«ed  that  so  long  as  the  mineral  field 
was  unworked,  the  respondent's  method 
of  assessment  was  correct,  but  the  appel- 
lants had  shown  no  reason  why  this  method 
should  be  altered  after  working  had  begun. 
The  argument  that  after  the  mineral  was 
workedout  in  the  county  there  would  be  no 
assessable  subject  left  in  that  area  was  in- 
correct, because  the  pits  and  shafts  were 
situated  there  and  would  naturally  be  used 
for  working  and  raising  the  mineral  situ- 
ated in  the  Durgh.  The  result  of  what  had 
happened,  viz.,  that  the  appellants  stood 
in  both  rolls  for  a  total  amount  of  £715 
was  entirely  due  to  their  own  action  in  the 
matter.  Tlie  appellants'  contention  was 
contrary  to  the  provisions  of  the  Valuation 
Acts,  and  their  claim  that  it  was  only  the 
revenue  producing  portion  of  the  subject 
which  was  assessable  was  untenable— J9ere«- 
ford'a  Trustee  v.  Aaaeaaor  for  Argyle,  May 
17,  1884,  11  R.  818,  21  8.L.R.  544;  Blantyre 
Parochial  Board  v.  Assessor  for  Lanark- 
shire, March  15,  1883,  10  R.  773,  20  S.L.R. 
511 ;  Dundee  Water  Works  v.  Dundee  Road. 
Tntateea,  December  21,  1883,  11  R.  300,  21 
S.L.R.  261 ;  Ayr  Harbour  v.  Assessor  for 
Ayr,  May  25,  1804,  21  R.  807,  31  S.L.R.  726. 

LoBD  Low — It  is  not  disputed  in  this  case 
that  the  appellants  are  lessees  of  the 
minerals  in  a  portion  of  the  estate  of 
Pinkie,  conform  to  a  lease  between  them 
and  Sir  Alexander  Hope,  the  proprietor  of 
that  estate,  and  that  a  part  of  the  minerals 
included  in  the  lease  are  within  the  burgh 
of  Musselburgh  and  part  within  the  parish 
of  Inveresk.  Further,  it  is  not  disputed 
that  the  rent  payable  under  the  lease  is  a 
fair  rent. 

As  to  the  point  raised  in  this  case,  I  think 
the  Valuation  Act  leaves  no  room  for  dis- 
cussion. It  provides  that  a  valuation  roll 
shall  be  made  up  showing  the  yearly  rent 
or  value  for  the  time  of  the  whole  lands 
and  heritages  within  the  county  or  burgh 
respectively. 

Now,  it  is  not  disputed  that  the  minerals 
included  in  the  lease  and  situated  within 
the  burgh  are  lands  and  heritages  which, 
in  terms  of  the  Act,  fall  to  be  entered  in 
the  valuation  roll,  and  it  therefore  seems 
to  me  that  the  Assessor  for  the  burgh  had 
no  option  but  lo  make  the  entry  in  the 
valuation  roU  which  he  has  done. 

It  was  argued  that  if  the  minerals  were 
now  entered  in  the  roll  of  the  burgh  as  of 
any  value  at  all,  it  would  ultimately  lead 
to  an  injustice  to  the  county,  because  at 
present  the  rent  or  roj^alty  is  being  paid 
entirely  from  the  portion  of  the  minerals 
lying  in  the  county,  which  alone  is  being 
worked,  while  the  portion  lying  within  the 
burgh  remains  unworked,  and  that  a  time 
will  come  when  the  portion  within  the 
county  will  be  worked  out  and  nothing  be 
left  for  purposes  of  valuation,  while  the 
unworked  minerals  within  the  burgh  will 
then  fall  to  be  valued  solely  for  the  benefit 
of  the  burgh. 
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I  do  not  think  we  are  called  upon  to  give 
an  opinion  on  this  state  of  matters,  which 
has  not  yet  arisen.  What  would  happen  if 
all  the  minerals  within  the  county  were 
worked  out  before  those  within  the  burgh 
had  been  reached  would  probably  depend 
upon  circumstances  and  considerations 
wnich  we  cannot  now  foresee.  As  matters 
stand,  the  Valuation  Act  leaves  us  no 
option  but  to  sustain  the  entry  in  the  roll 
made  by  the  Burgh  Assessor. 

Lord  Dundas — I  concur.  This  is  a  hard 
case  for  the  appellants,  for  it  appears  that 
owing  to  a  change  of  attitude  on  the  part 
of  the  Assessor  of  the  county  they  are  liable 
to  over-assessment  for  this  year.  But  I 
entertain  no  doubt  that  the  Assessor  for 
Musselburgh  was  entitled  and  bound  to 
make  the  entry  in  the  roll  which  is  appealed 
against.  That  is  sufficient  for  the  disposal 
of  this  case.  I  am  not  prepared  to  consider 
other  and  different  cases  which  are  not 
before  us,  nor  to  attempt  to  lay  down 
equitable  rules  for  application  to  these 
cases  if  and  when  they  may  arise. 

The  Court  were  of  opinion  that  the  Magis- 
trates were  right,  ana  that  the  entry  in  the 
valuation  roll  was  correct. 

Counsel  for  the  Appellants — M'Millan. 
Agents — Dundas  &  Wilson,  C.S. 

Counsel  for  the  Respondent — D.  Anderson. 
Agent — John  Richardson,  Solicitor. 


Wednesday,  February  7. 

(Before  Lord  Low  and  Lord  Dundas.) 

THOMAS  USHER  &  SONS,  LIMITED  v. 

ASSESSOR  FOR  EDINBURGH. 

Valuation  Casev— Consideration  other  than 
the  Bent — "Yearly  Rent  Conditioned  as 
the  Fair  Annual  Value" — Public-House^ 
"  Tied"  Hotiae— Premises  Occupied  with- 
out Lease—  ValuxUion  of  Lands  {ScotlaTid) 
Act  1854  (17  and  18  Vict.  cap.  91),  see.  8. 
A  firm  of  brewers,  owners  of  a  public- 
house,  had  a  tenant  for  many  years 
originally  holding  in  virtue  of  a  lease 
but_  subsetiuently   by  tacit  relocation. 
Owing  to  improvements  carried  out  by 
the_  local  authority,  the  buildings   in 
which  the  public-house  was,  were  taken 
down 'and  new  buildings  substituted. 
In    the    new    buildings    the    brewers 
erected  a  new  publlc-nouse,  more  ad- 
vantageous for  business,   but  allowed 
their  old  tenant  the  occupation  at  the 
old    rent,    there   being,    however,    no 
proved   agreement.     The   tenant  was 
under  no  obligation  to  take  beer  from 
the  proprietors,  but  as  matter  of  fact 
he   did    receive  a  good   deal   of   beer 
from  them  and  the  tenancy  was  ad- 
mitted to  be  terminable  at  the  end  of 
any  year.     Held  that  the  rent  of  the 
premises    was    not    the    "yearly    rent 
conditioned  as  the  fair  annual  value," 
and  that  the  magistrates  were  justified 


in  disregarding  it  in  arriving  at  the 
valuation. 
At  a  Court  of  the  Magistrates  of  the  City 
of  Edinburgh,  held  at  Edinburgh  on  2l8t 
September  1905  to  dispose  of  appeals  against 
valuations  made  by  the  Burgh  Assessor  for 
the  year  ending  Whitsunday  1906,  Thomas 
Usher   &   Sons,    Limited,    brewers,    Edin- 
burgh, appealed  against  an  entry  whereby 
a   public-house   let   by   them    to    Duncan 
M'Diarmid  was  entered  in   the  valuation 
roll    as   of   a   yearly  value  of   £95.      The 
appellants  contended  that  the  true  yearly 
value  of   the  subjects  was   £49,   the  rent 
payable  by  the  tenant  under  a  verbal  lease. 
The  Magistrates  repelled  the  contention 
of  the  appellants  but  reduced  the  entry  in 
the  roll  to  £80.    The  appellants  took  a  case. 
The  facts  stated  were  as  follows :  —  "  (1) 
The  subjects  in  question  form  part  of  a 
tenement  recently  erected  by  the  appellants 
at  the  corner  of  Nicolson  Street  and  West 
Crosscauseway.     The  said    tenement   has 
frontages  both  to  Nicolson  Street  and  West 
Crosscauseway. 

"(2)  The  street  of  West  Crosscauseway  has 
recently  been  widened  by  the  Corporation 
of  Edinburgh  under  compulsory  powers. 
Prior  to  the  said  widening,  the  appellants 
were  proprietors  of  an  old  tenement  occupy- 
ing tne  comer  stance  at  the  junction  of 
the  foresaid  two  streets.  That  tenement 
and  several  other  old  tenements  immedi- 
ately to  the  west  thereof  have  been  de- 
molished, and  the  building  line  of  that  side 
of  the  said  street  of  West  Crosscauseway 
has  been  set  back  a  distance  of  14  feet  or 
thereby.  The  street  has  thereby  been 
widened  from  26  feet  (its  previous  width) 
to  40  feet  (its  present  width). 

"(3)  Prior  to  said  demolitions  the  snojo 
in  West  Crosscauseway  immediately  ad- 
jacent to  the  appellants'  property  was 
occupied  as  a  public-house.  In  consequence 
of  the  alterations  for  the  street  widening, 
that  public-house  has  been  done  away  with. 
"(4)  Mr  Duncan  M'Diarmid  was  tenant 
of  the  public-house  in  the  foresaid  old 
tenement  at  the  comer  of  Nicolson  Street 
and  West  Crosscauseway  from  1883  until  it 
was  demolished  recently.  From  1883  to 
1895  the  proprietors  of  said  public-house 
were  Messrs  James  and  Thomas  Usher, 
brewers.  In  1805  the  appellants'  company 
was  incorporated,  and  the  said  property 
was  then  conveyed  to  them.  Mr  M'TDiarmid 
occupied  the  said  public-house  during  the 
whole  of  the  said  period  on  a  verbal  lease 
at  a  rent  of  £49  per  annum. 

"(5)  Thepremises  now  in  question  consist 
of  a  public-house  in  the  new  tenement 
erected  by  the  appellants.  The  said  public- 
house  replaced  tne  old  public-house  near 
the  same  site  formerly  occupied  by  Mr 
M'Diarmid,  and  belonging  to  the  appel- 
lants as  above  mentioned.  Mr  M'Diarmid 
entered  into  possession  of  the  premises 
now  in  question  shortly  before  Whitsunday 
1905,  and  the  current  year  is  the  first  year 
of  his  occupancy  of  these  premises.  No 
written  lease  of  these  premises  has  been 
entered  into.  The  appellants  made  an 
averment  that  a  verbal  lease  of  the  said 
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E remises  for  a  year  had  been  entered  into 
etween  them  and  Mr  M'Diarmid,  under 
which  the  rent  was  to  be  £49  per  annum ; 
but  that  averment  was  not  proved.  The 
period  of  Mr  M'Diarmid's  occupancy  of  the 
premises  is  indefinite.  The  appellants  are 
entitled  to  eject  him  at  any  time. 

"(6)  The  appellants  are  "brewers,  and  Mr 
M'Diarmid  is  one  of  their  customera.  Mr 
M'Diarmid  is  under  no  obligation  to  take 
bis  supplies  of  beer  from  the  appellants, 
but  in  point  of  fact  he  does  obtain  a  good 
deal  of  beer  from  them. 

"  (7)  The  Assessor  disregarded  the  alleged 
verbivl  lease,  and  made  up  his  valuation 
by  comparison  ^-ith  the  rents  of  other 
premises  in  the  neighbourhood. 

"The  Magistrates  were  of  opinion  (1) 
that  the  veroal  arrangement  between  the 
appellants  and  Mr  M'Diarmid  ought  to  be 
disregarded  in  respect  that  it  did  not 
amount  to  a  lease  of  the  premises  for  a 
year,  or  alternatively,  that  it  was  not  a 
hona  fide  lease;  (2)  that  although  Mr 
M'Diarmid  was  not  under  any  written 
obligation  to  take  his  supplies  of  beer  from 
the  appellants,  he  was  liable  to  be  turned 
out  of  the  premises  at  any  time  in  the 
event  of  his  ceasing  to  take  such  supplies 
from  them ;  (3)  that  the  Assessor  was  right 
in  arriving  at  his  valuation  by  comparison 
with  the  rents  of  other  premises  in  the 
neighbourhood,  but  that  the  amount  which 
he  had  taken  was  too  high.  They  accord- 
ingly reduced  the  valuation  to  £80." 

The  Lands  Valuation  (Scotland)  Act  1854 
(17  and  18  Vict.  cap.  91),  sec.  6,  enacts— 
"In  estimating  the  yearly  value  of  lands 
and  heritages  under  this  Act,  the  same  shall 
be  taken  to  be  the  rent  at  which,  one  year 
with  another,  such  lands  and  heritages 
might  in  their  actual  state  be  reaaonably 
expected  to  let  from  year  to  year,  .  .  .  and 
where  such  lands  and  heritages  ai-e  hona 
fide  let  for  a  yearly  rent  conditional  as  the 
fair  annual  value  thereof,  without  grassum 
or  consideration  other  than  the  rent,  such 
rent  shall  be  deemed  and  taken  to  be  the 
yearly  rent  or  value  of  such  lands  and 
neritages  in  terms  of  this  Act.  .  .  ." 

The  only  witness  called  by  the  appellants 
was  Mr  lliomas  L.  Usher,  managing  direc- 
tor, who  gave  the  following  evidence  be- 
fore the  Magistrates  ; — "  M'Diarmid  has 
this  shop  under  a  verbal  lease  He  held 
the  shop  for  twelve  years  under  Messrs 
James  and  Thomas  Usher  under  a  similar 
lease.  In  1806  our  company  was  incor- 
porated, and  he  was  holding  the  lease  for 
one  year.  That  lease  was  continued  and 
the  rent  was  continued  at  the  same  figure, 
£49.  but  there  is  no  obligation  on  M'Diarmid 
outside  that  lease  and  outside  the  rent ;  he 
can  do  what  he  likes.  M'Diarmid  receives 
a  good  deal  of  beer  from  otu:  firm.  That  is 
as  matter  of  fact;  as  a  matter  of  law  he 
is  not  bound  to  receive  it.  He  receives  the 
beer  on  ordinary  trade  terms,  and  subject 
to  ordinary  trade  discounts.  By  the  Chair- 
man— (Q)  Can  M'Diarmid  be  turned  out  at 
the  end  of  any  year?— (A)  I  suppose  he  can. 
He  has  been  tnere  for  twenty-two  years. 
(Q)  But  not  having  a  lease  he  can  be  turned 
ont  at  the  end  of  a  year? — (A)  At  any  time. 


Crots — .  .  .  (Q)  What  are  the  conditions  of 
the  lease?-KA)  He  pays  me  £49.  (Q)  And 
you  give  him  the  place  ? — (A)  Yes.  (Q)  Is 
there  nothing  about  getting  beer  troxa 
you?— (A)  No.  (Q)  In  point  of  fact  does 
not  he  get  all  his  beer  from  you  ? — (A)  No. 
(Q)  Is  there  keen  competition  for  the  place? 
—(A)  I  do  not  know.  (Q)  Did  you  ever  try 
to  get  another  tenant  ? — (A)  No,  I  do  not 
want  one.  (Q)  So  if  you  put  the  premises 
on  the  market  you  have  no  idea  what  a 
tenant  would  give  ? — (A)  No,  probably  he 
would  give  more.  The  licence  is  not  en- 
dorsed to  me.  By  the  Chairman. — (Q)  Is  it 
not  out  of  theboundsof  ordinary  commercial 
transactions  if  you  can  get  more  rent  that 
you  do  not  take  it? — (A)  No,  you  must  take 
into  consideration  that  we  have  got  a  good 
teuant.  He  has  been  there  for  twenty-two 
years.  (Q)  Tou  think  that  is  an  asset  to  be 
taken  into  consideration  ? — (A)  Certainly." 

Argued  for  the  appellants  —The  Assessor 
was  notjustifled  in  disregarding  the  formal 
rent.  The  evidence  conclusively  proved 
that  the  new  premises  were  bona  fide  let 
on  a  verbal  lease  at  the  old  rent  and  that 
there  was  no  consideration  other  than  rent. 

Argued  for  the  respondent — No  lease  had 
been  proved;  in  any  event  the  old  rent 
could  not  be  taken  as  a  fair  criterion  as  the 
premises  were  not  the  same.  The  house 
was  in  reality  tied,  and,  on  the  evidence, 
the  rent  of  £49  was  not  a  bona  fide  rent 
"  conditioned  as  the  fair  annual  value  "  of 
the  premises — Anruin  v.  Assessor  for  Leith, 
February  10,  1899,  1  F.  586,  36  S.L.R.  600; 
Bruce  v.  Assessor  for  Zetland,  March  1, 
1882, 10  B.  84, 19  S.L.R.  690. 

At  advising — 

LoBD  Low — The  circumstances  of  this 
case  are  as  follows: — The  appellants  and 
their  predecessors  Messrs  James  &  Thomas 
Usher  were  for  many  years  proprietors  of  a 
public-house  situated  at  the  corner  of  Nicol- 
son  Street  and  West  Crosscauseway,  and 
Duncan  M'Diarmid  was  tenant  of  the  sh<n> 
for  a  period  of  some  twenty-two  years.  It 
appears  that  he  had  at  first  a  lease  of  the 
premises  for  twelve  years  at  a  yearly  rent 
of  £49,  and  that  when  the  lease  expired  he 
was  allowed  to  continue  as  tenant  from 
year  to  year  at  the  same  rent.  West 
Crosscauseway  Street  has  recently  been 
w^idened  by  the  Magistrates  under  statutory 
authority,  and  in  carrying  out  that  opera- 
tion the  old  public-house  was  taken  down. 
The  appellants,  however,  have  erected  a 
new  public-house  in  the  same  situation  as 
the  old  one — that  is  to  say,  at  the  corner  of 
Nicolson  Street  and  West  Crosscauseway 
Street  as  widened — and  they  have  allowed 
M'Diarmid  to  occupy  the  new  public-house 
as  tenant  at  the  sameyearly  rent  as  the  old 
house,  namely,  £49.  The  terms  upon  which 
M'Diarmid  was  to  occupy  the  new  house 
were  not  reduced  to  writing,  but  it  was 
simply  agreed  verbally  that  he  should 
occupy  the  new  house  at  the  same  rent  as 
that  which  he  had  paid  for  the  old. 

The  question  is,  whether  in  these  circum- 
stances the  premises  can  be  regarded  as 
being  "  bona  fide  let  for  a  yearly  rent  con- 
ditioned as  the  fair  annual  value  thereof 
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without  grassum  or  consideration  other 
than  the  rent?" 

Now,  we  have  been  g^ven  no  information 
in  regard  to  the  character  of  the  new  house 
as  compared  with  the  old,  but  I  thinlc  that 
we  may  assume  (nothing  to  the  contrary 
being  stated)  that  it  is  in  no  way  inferior 
to  the  old  house,  and  the  fact  that  a  public- 
house  which,  prior  to  the  widening  of  the 
street,  was  carried  on  next  door  to  the 
appellants'  premises,  has  now  disappeared, 
presumably  justifies  the  inference  that  the 
latter  premises  must  have  increased  in 
value.  Indeed,  I  do  not  think  that  it  was 
seriously  disputed  that  a  rent  considerably 
hi^er  than  that  which  is  being  paid  by 
M'Diarmid  mi^ht  have  been  obtained. 
That,  however,  is  not  conclusive,  because, 
I  apprehend,  a  rent  may  be  the  fair  j^early 
value  of  the  subjects  within  the  meaning  of 
the  Valuation  Act  although  it  is  not  the 
highest  rent  which  might  have  been  ob- 
tained. The  question  therefore  is  whether 
in  a  reasonable  sense  the  appellants  can  be 
said  to  have  let  the  premises  to  M'Diarmid 
"for  a  yearly  rent  conditioned  as  the  fair 
annual  value  thereof." 

Now,  Mr  Usher,  the  managing  director 
of  the  appellant  company,  has  stated  in  his 
evidence,  with  perfect  frankness,  the  cir- 
cumstances under  which  M'Diarmid  was 
continued  as  tenant  at  the  old  rent. 

Mr  Usher's  evidence  is  to  the  effect  that 
he  did  not  consider  what  rent  might  be 
obtained  for  the  premises,  but  that  he  con- 
tinued M'Diarmid  as  tenant  because  the 
latter  had  been  tenant  for  twenty-two 
years  and  had  proved  himself  to  be  a  good 
tenant.  He  further  said  that  although 
M'Diarmid  was  in  no  wav  "tied"  to  the 
appellants  he  had  in  fact  Deen  in  the  habit 
of  taking  "a  good  deal  of  beer"  from  them. 

It  seems  to  me  that  that  evidence  amounts 
to  an  admission  that  the  rent  of  £49  was 
not  conditioned  as  the  fair  annual  value  of 
the  premises,  but  that  the  appellants  were, 
by  reason  of  other  and  perfectly  intelligible 
considerations,  willing  to  allow  M'Diarmid 
to  occupy  the  premises  at  that  rent  what- 
ever the  true  yearly  value  might  be.  In 
these  circumstances  I  am  of  opinion  that 
the  verbal  lease  to  M'Diarmid  cannot  he 
held  as  fixing,  for  the  purposes  of  the 
Valuation  Act,  the  yearly  rent  or  value  of 
the  premises. 

In  questions  of  this  kind  what  has  been 
decided  in  one  case  can  seldom  be  regarded 
as  an  authority  in  another  case  where  the 
circumstances  are  different.  I  may,  how- 
ever, refer  to  a  case,  the  leading  feature  in 
which  was  very  much  what  we  have  here. 
I  refer  to  the  case  of  Kerr'a  Trustees,  which 
is  re|>orted  in  11  Macph.  963.  There  the 
proprietor  of  a  farm  which  it  was  proved 
might  have  been  let  for  £71  a-year,  let  it 
to  an  old  servant  whom  he  favoured,  and 
to  whose  son  he  bequeathed  the  farm  by  his 
will,  at  a  rent  of  £50  a-year.  The  Court 
held  that  the  lease  was  not  conditioned  as 
the  fair  annual  value  of  the  farm.  That 
decision  confirms  me  in  the  view  which  I 
take  that  the  Assessor  and  the  Magistrates 
were  justified  in  disregarding  the  verbal 
lease  to  M'Diarmid. 


I  am  accordingly  of  opinion  that  the 
appeal  should  be  dismissed  and  the  deter- 
mination of  the  Magistrates  affirmed. 

Lord  Dundas — I  am  of  the  same  opinion. 
The  proof  and  the  findings  in  this  case  have 
been  somewhat  loosely  gone  about>  which 
is  unfortunate.  But  taking  them  as  thejr 
stand,  I  do  not  think  that  we  are  in  a  posi- 
tion to  hold  that  the  heritage  in  question 
was  "  bona  fide  let  for  a  yearly  rent"  (viz., 
£49),  "  conditioned  as  the  fair  annual  value 
thereof."  There  is,  of  course,  no  hint  or 
suggestion  in  this  case  of  mala  fides  on  the 
part  of  the  appellants.  The  question  is 
whether  or  not  £49  truly  represents,  in  the 
circumstances,  the  fair  annual  value  of  the 
subjects.  For  the  reasons  which  your 
Loraship  has  stated  I  answer  this  question 
in  the  negative.  The  determination  of  the 
Magistrates  is,  in  my  opinion,  a  reasonable 
and  right  one,  and  ought  not  to  be  inter- 
fered with. 

The  Court  were  of  opinion  that  the 
determination  of  the  Magistrates  was  right 
and  dismissed  the  appeal. 

Counsel  for  the  Appellants — C.  D.  Mur- 
ray.   Agents — Simpson  &  Marwick,  W.S. 

Counsel  for  the  Respondent  —  Spens. 
Agents— Wishart  &  Sanderson,  W.S. 


OOUBT  OF  SESSION. 


j[%ur»day,  January  18. 

SECOND    DIVISION. 
(Before  Seven  Judges.) 

[Sheriff  Court  of  the  Lothians 
and  Peebles  at  Linlithgow. 

BINNING  V.  BASTON  &  SONS. 

Process— Appetd  from  Sheriff— Competency 
—  WorkinerCs  CompeTietUton  Act  1897  (oO 
and  01  Vict.  cap.  87),  Sched.  ii  {Si—A.S. 
3rd  June  1898,  see.  7  (a)— Application  for 
Warrant  to  have  Memorandum  Reeorded, 
Held  (ner  the  Lord  resident,  Lord 
Justice  Clerk,  Lord  Kyllachy,  and  Lord 
Stormonth  Darling;  diss.  LordM'Laren 
and   Lord   Kinnear ;    abs.    Lord   £in- 
cairney,  who  resigfned  before  advising) 
that  the  judgment  of  the  Sheriff  in  an 
application  for  special  warrant  to  have 
an  alleged  agreement,  under  the  Work- 
men's Compensation  Act  1807,  recorded, 
is  final,  and  appeal  therefrom  dismissed 
as  incompetent. 
The  Workmen's   Compensation   Act   1897 
(aO  and  61  Vict.  cap.  37),  Schedule  ii,  sec.  8, 
provides— "Where  the  amount  of  compen- 
sation  under   this   Act    shall    have   been 
ascertained,  or  any  weekly  payment  varied, 
or  any  other  matter  decided,  under  this 
Act,  either  by  a  committee  or  by  an  arbi- 
trator or  by  agreement,  a   memorandum 
thereof  shall  be  sent  in  manner  prescribed 
by  [Act  of   Sederunt]   by  the   said   com- 
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mittee  or  arlntrator  or  by  auy  party 
interested,  to  the  [sheriff  clerk]  for  the 
district'  in  which  any  person  entitled  to 
such  compensation  resides,  who  shall,  sub- 
ject to  such  [Act  of  Sederunt],  on  being 
satisfied  as  to  its  genuineness,  record  such 
memorandum  in  a  special  reg^ister  without 
fee,  and  thereupon  the  said  memorandum 
shall  for  all  purposes  be  enforceable  as  a 
[Sheriff  Court]  judgment.  Provided  that 
the  [Sheriff]  may  at  any  time  rectify  such 
register."  By  sec.  14  (a)  it  is  provided  that 
in  the  application  of  this  schedule  to  Scot- 
land the  words  indicated  in  brackets  shall 
be  substituted  for  those  in  the  text. 

The  Act  of  Sederunt  of  Srd  June  1898,  sec. 
7  (aX  provides — "The  memorandum  as  to 
any  matter  decided  bv  a  committee,  or  by 
an  arbitrator  other  than  a  Sheriff,  or  by 
afpreement,  which  is  by  paragraph  8  of 
the  second  schedule  appended  to  the  Act 
required  to  be  sent  to  the  sheriff  clerk,  shall 
be  as  nearly  as  may  be  in  the  form  set  forth 
in  Schedule  A  appended  hereto.  Where 
such  memorandum  purports  to  be  signed 
by  or  on  behalf  of  aU  the  parties  interested, 
or  where  it  purports  to  be  a  memorandum 
of  a  decision  or  award  oi  a  committee  or 
of  an  arbitrator  agreed  on  by  the  parties 
and  to  be  signed  in  the  former  case  by 
ttie  secretary  or  by  at  least  two  members 
of  the  committee,  and  in  the  latter  case 
by  the  arbitrator,  the  sheriff  clerk  shall 
proceed  to  record  it  in  the  special  re- 
gister to  be  kept  by  him  for  the  purpose, 
without  further  proof  of  its  genuine- 
ness. In  all  other  cases  he  shall,  before 
he  records  it,  send  a  copy  to  the  party  or 
parties  interested  (other  than  the  party 
from  whom  he  received  it)  in  a  registered 
letter  containing  a  request  that  he  may  be 
informed  within  a  reasonable  specified  time 
whether  the  memorandum  and  award  (or 
agreement)  set  forth  therein  are  genuine; 
and  if  within  the  specified  time  he  receives 
no  intimation  that  the  genuineness  is  dis- 
putCMl,  then  he  shall  record  the  memorandum 
without  further  proof ;  but  if  the  genuine- 
ness is  disputed  he  shall  send  a  notification 
of  the  fact  to  the  party  from  whom  he 
received  the  memorandum,  along  with  an 
intimation  that  the  memorandum  will  not 
be  recorded  without  a  special  warrant  from 
the  Sheriff." 

The  Act  of  Sederunt  further  provides, 
sec.  7  (6) — "  A  judgment  of  a  sheriff  dispos- 
ing of  an  application  made  to  him  under 
the  Act,  or  a  certified  copy  thereof,  shall 
be  dealt  with  by  the  sheriff  clerk  as  if  it 
were  a  memorandum  as  to  a  matter  decided 
by  an  arbitrator  agreed  on  by  the  parties 
duly  signed  by  the  arbitrator.  ..." 

An  action  was  raised  in  the  Sheriff  Court 
at  Linlithgt'w  by  Andrew  Binning,  16  Livery 
Street,  Bathgate,  against  James  Easton  & 
Sons,  slaters  and  plasterers,  Livery  Street, 
Bathgate,  in  whicn  the  pursuer,  who  had 
been  injured  while  in  the  employment  of 
the  defenders,  sought  the  granting  of  "war- 
rant to  record  in  the  special  register  of 
Court  kept  for  the  purpose  the  memoran- 
dum of  agreement  between  the  pursuer  and 
defenders  proposed  for  regiBtration  by  the 
pursuer  in  terms  of  the  Workmen's  Com- 


pensation Act  1897,  and  relative  Act  of 
Sederunt,  and  which  was  lodged  by  the 
pursuer  with  the  Sheriff  Clerk  on  or  about 
the  6th  day  of  February  1904." 

The  pursuer  averred — "fCond.  4)  On  or 
about  the  14th  day  of  Feoruary  190B  the 
defenders,  through  their  senior  partner's 
wife,  at  a  meeting  at  pursuer's  house  in 
Bathgate,  admitted  liability  to  compensate 
the  pursuer  under  the  Workmen's  Compen- 
sation Act  18G7,  and  agreed  and  contracted 
to  pay  him  compensation  in  terms  of  and 
under  the  said  Act  at  the  rate  of  \3b.  fid. 
per  week  from  14th  February  190B.  Accord- 
m^ly  the  defenders  themselves  regularly 
paid  him  every  week  compensation  under 
said  Act  at  said  rate  from  said  date  under 
said  agreement  down  to  on  or  about  11th 
July  1908,  when  they  failed  to  continue  said 
payments.  Said  agreement  is  accurately 
set  forth  in  the  memorandum  sought  to  be 
recorded.  (Oond.  6)  By  the  defenders'  said 
ag^reement  and  actings  the  defenders  ad- 
mitted (1)  that  the  pursuer  was  a  person  to 
whom  the  Workmen's  Compensation  Act 
applied ;  (2)  that  compensation  under  said 
Act  was  due  to  him ;  and  (3)  agreed  to  pay 
him  compensation  at  the  rate  of  12b.  fid.  per 
week  under  the  said  Act,  and  they  are  not 
entitled  to  resile  from  such  agreement. 
Through  the  defenders'  said  actings  the 
pursuer  did  not  take  any  proceedings  under 
the  Workmen's  Compensation  Act.  (Cond. 
6)  On  or  about  the  dth  February  19M  the 
pursuer  requested  the  Sheriff  Clerk  at  Lin- 
lithgow to  record  said  memorandum  of 
agreement  pursuant  to  paragraph  8  of  the 
second  schedule  to  the  said  Act,  and  at 
same  time  sent  a  copy  of  said  memorandum 
of  agreement  to  be  forwarded  to  the  de- 
fenders in  order  that  the  Shei4ff  Clerk 
might  satisfy  himself  of  its  genuineness. 
The  defenders  acknowledged  receipt  of  a 
letter  from  the  Sheriff  Clerk  at  Linlithgow 
sending  them  a  copy  of  said  memorandum 
of  agreement,  and  stated  that  they  dis- 
puted the  genuineness  of  the  memorandum 
of  agreement.  In  consequence  of  said  ob- 
jection, which  is  illegal  and  unfounded,  the 
Sheriff  Clerk  at  Linlithgow  declines  to 
i-ecord  said  memorandum  of  agreement, 
and  this  petition  has  been  rendered  neces- 
ssury." 

The  pursuer  pleaded  —  "(1)  The  said 
memorandum  and  the  agreement  set  forth 
therein  being  genuine,  special  warrant  ought 
to  be  granted  as  prayed  for,  with  expenses." 

The  defenders^leaded — "(1)  The  action  is 
irrelevant.  (2)  The  memorandum  of  agree- 
ment mentioned  in  the  prayer  of  the  peti- 
tion not  being  genuine,  ought  not  to  be 
recorded  in  the  special  register  under  the 
Workmen's  Compensation  Act  1897." 

On  28th  June  1904  the  Sheriff-Substitute 
(MACLEOD)  after  a  proof  found  in  fact  that 
the  pursuer  had  failed  to  prove  the  ad- 
mission of  liability  or  the  agreement  to  pay 
compensation,  and  refiisea  the  prayer  of 
the  petition. 

The  pursuer  appealed  to  the  Sheriff, 
(Maconochie)  who  found  in  fact  and  in 
law  in  terms  of  the  interlocutor  appealed 
against  and  dismissed  the  appeal  on  15th 
July  1904. 


Digitized  by 


Google 


814 


The  Scottish  Law  ReporUr.—  Vol.  XLIll. 


LBinninc  v.  Easton  ft  Sons, 
Jan.  i8, 1906. 


The  pursuer  appealed  to  the  Court  of 
Session  and,  counsel  having  been  heard 
on  the  competency  of  the  appeal,  the 
Second  Division  appointed  the  case  to  be 
argued  before  Seven  Judges. 

Argued  for  the  respondents— The  appeal 
was  incompetent.  Application  for  special 
warrant  under  the  Act  of  Sederunt  3rd 
June  1898,  section  7  (a),  was  made  to  the 
Sheriff  not  as  a  common  law  Judge  but 
uudev  a  purely  statutory  jurisdiction  — 
Cochrane  v.  Traill  &  Sons,  November  27, 
1900,  3  F.  27,  38  S.L.R.  18;  Cammick  v. 
Glasgow  Iron  and  Steel  Company,  Nov. 
28,  1901,  4  F.  198,  30  S.L.R.  m.  The 
question  whether  or  not  there  had  been 
a  genuine  agreement  was  one  for  arbitra- 
tion— Dunlop  V.  Rankin  &  Blaekmore, 
November  27.  1901,  4  F.  203,  30  S.L.R.  146; 
Blake  v.  Midland  Railway  Company,  [1904], 
1  K.B.  503.  That  a  workman  adopting  the 
alternative  of  agreement  should  be  put  to 
the  expense  of  litigation  in  order  to  make 
the  agreement  enforceable  was  contrary 
to  the  intention  of  the  statute.  The  case 
was  analogous  to  that  of  an  appeal  to  a 
Sheriff  under  the  Railway  Clauses  Con- 
solidation (Scotland)  Act  1845  (8  and  0  Vict, 
cap.  33),  section  61,  under  which  no  appeal 
lay  against  the  determination  of  a  Sheriff 
— Ma%n  V.  Ixinarkshire  and  Dumbarton- 
shire Railway  Company,  December  19, 
1888,  21  R.  323,  31  S.L.R.  239. 

Argued  for  the  appellant — The  inter- 
locutor appealed  against  was  pronounced 
by  the  Sheriff  in  exercise  of  his  common 
law  jurisdiction,  and  not  as  an  arbiter 
under  the  Act;  appeal  could  not  be  by 
stated  case — Cochrane  v.  Traill  &  Sons, 
cit.  swp.  The  appeal  was  taken  from  the 
Sherifirs  findings  in  fact,  and  was  com- 
petent— Cammick  v.  Glasgow  Iron  and 
Steel  Company,  dt.  sup..  Lord  Trayner, 
4F.202. 

At  advising— 

Lord  Justice-Clkrk — ^This  case  turns  on 
the  question  whether  the  proceeding  for 
testing  the  genuineness  of  an  agreement 
under  the  Workmen's  Compensation  Act 
and  relative  Act  of  Sederunt,  with  a  view 
to  its  being  registered,  must  be,  where  a 
dispute  avises  as  to  genuineness,  in  a  Court 
litigation,  with  appeal  from  one  Court  to 
another,  or  whether  such  a  proceeding  is 
of  a  ministerial  nature,  to  be  dealt  with  by 
the  offlciai  appointed  by  the  Act,  w  ithout 
review.  What  seems  to  be  contemplated 
is  that  where  a  memorandum  is  laid  before 
the  sheriff  clerk,  he  shall  at  once,  if 
satisfied  of  its  genuineness,  place  it  on  the 
register.  This  is  plainly  not  a  procedure 
in  any  process  of  law,  but  merely  a  con- 
venient means  of  providing  for  a  claim 
based  on  a  memorandum  such  as  the 
statute  contemplated  being  so  formalised 
as  to  give  to  the  claiming  party  under  it 
a  right  to  proceed  by  summary  diligence 
to  put  it  in  force  unless  staged  by  some 
competent  process.  To  this  procedure 
there  is  adaed  by  Act  of  Sederunt  the 
useful  proviso  that  if  the  sheriff  clerk 
finds  that  genuineness  is  not  admitted 
the  matter  shall  be  referred  to  the  Sheriff 


to  decide.  It  appears  to  me  that  this 
amounts  to  nothing  more  than  bringing 
in  the  Sheriff  to  fulfil  the  duty  which  in 
an  undisputed  case  would  be  done  by  the 
sheriff  clerk,  who  if  satisfied  would 
register,  if  dissatisfied  would  refuse  to 
rep^ister.  That  appears  to  me  to_  be  a 
ministerial  act  only.  I  do  not  think  it 
alters  its  character  in  any  way  that  in 
order  to  the  question  of  registering  or  not 
registering  an  inquiry  may  be  necessary. 
Such  an  inquiry  is  not  by  any  means 
inconsistent  with  the  duty  to  be  discharged 
being  ministerial  under  the  statute,  as 
distinguished  from  a  proceeding  in  a 
Sheriff  Court  process  properly  so  called. 
I  see  no  ground  for  holding  that  the  statute 
intended  that  a  proceeding  for  registration 
of  a  memorandum  should  oecome  a  process 
of  pleading,  to  be  carried,  it  may  be, 
through  several  courts  of  review.  If  the 
words  of  the  statute  plainly  implied  this 
of  course  the  implication  would  require  to 
receive  effect.  But  in  a  statute  plainly 
intended  to  give  a  rapid,  simple,  and  easv 
procedure  for  settlement  of  workmens 
claims  for  injury,  it  would  require  very 
distinct  enactment  to  make  it  imperative 
that  such  a  procedure  as  the  one  in  question 
should  be  held  to  be  in  the  same  category 
as  an  ordinary  action  in  the  Sheriff  Court, 
liable  to  run  the  gauntlet  of  Court  after 
Court,  involving  great  delay  and  expense. 

If  there  is  nothing  in  the  statute  to  justify 
such  a  conclusion,  as  I  think  there  is  not, 
then  I  cannot  hold  that  anything  done  by- 
Act  of  Sederunt  can  make  the  decision 
different  from  what  it  would  have  been 
had  the  Act  stood  alone.  I  do  not  think 
that  any  Act  of  Sederunt  could  com- 
petently be  passed  to  an  effect  which 
would  make  tne  procedure  open  to  a  series 
of  appeals  for  wnich  the  statute  gave  no 
authority. 

My  view  is  that  the  proceedings  for  the 
registration  of  a  memorandum,  whether 
dealt  with  by  sheriff  clerk  or  by  the 
Sheriff  on  his  reference,  are  ministerial, 
and  that  appeal  is  not  competent. 

Lord  M'Laben— The  enactments  to  be 
considered  are  the  Workmen's  Compensa- 
tion Act,  sec.  8  of  the  2nd  schedule,  and  the 
relative  provisions  of  the  Act  of  Sederunt, 
3rd  June  1898. 

Section  8  provides —  .  .  .  [His  Lordship 
proceeded  to  quote  section  8  of_  the  2/nd  sche- 
dule to  the  Act,  and  also  section  7  (a)  of  the 
Act  of  Sederunt  0/ 3rd  June  19&8,  supra!] . . . 

I  assume,  in  accordance  with  previous 
decisions,  that  a  verbal  agreement  may  be 
the  subject  of  a  memorandum  under  the 
Act  of  Parliament.  I  also  assume  that  the 
Act  of  Sederunt  has  the  foi-ce  of  law,  being 
framed  in  the  exercise  of  powers  confen'ed 
by  Act  of  Parliament.  It  loUows  that  as  in 
this  case  the  genuineness  of  the  memoran- 
dum was  disputed  the  writing  could  not  be 
recoi-ded,  and  would  not  be  "enforceable as 
a  Sheriff  Court  judgment"  without  a  special 
warrant  under  the  nand  of  the  Sherin. 

It  is  quite  clear  that  in  granting  the  war- 
rant for  registration  the  Sheriff  does  not 
act  as  arbitrator,  because  arbitration  and 
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agreement  are  alternative  methods,  and 
tne  provisions  as  to  registration  presuppose 
a  completed  arbitration  or  a  completed 
agreement.  The  Act  of  Sederunt  is  silent 
as  to  the  procedure  necessary  for  obtaining 
a  special  warrant  from  the  Sheriff,  and  I 
assume  that  the  procedure  may  be  as  in- 
formal as  is  consistent  with  the  administra- 
tion of  justice.  But  clearly  the  Sheriff 
could  not  grant  the  warrant  periculo 
petentia.  To  do  so  would  be  to  make  the 
Act  of  Sederunt  a  dead  letter.  The  Sheriff 
must  at  least  bear  what  the  other  party 
has  to  say  against  the  genuineness  of  the 
memorandum,  and  if  the  parties  are  at 
issue  as  to  the  existence  of  an  agreement 
he  must  proceed  upon  evidence  given  on 
afiBrmation  or  oath,  because  our  laws  do 
not  allow  an  issue  of  fact  to  be  determined 
on  unsworn  testimony. 

BLaving  heard  the  arguments  and  the 
evidence  adduced,  the  Sheriff  may  then 
issue  a  warrant  of  registration,  which  ac- 
cording to  the  language  of  the  Act  of  Par- 
liament is  to  be  "enforceable  as  a  Sheriff 
Court  judgment." 

I  think  in  the  procedure  which  I  have 
sketched  we  have  all  the  characteristics  of 
proper  judicial  procedure— a  Judge  ap- 
pointed by  the  Crown  and  not  acting  as  an 
arbitrator,  an  application  by  one  of  the 
parties  for  his  intervention,  an  issue  joined, 
a  judgment  on  the  facts  and  law  of  the 
case,  and  the  power  of  enforcing  that 
judgment  by  the  ordinary  diligence  of  the 
law. 

But  if  in  granting  the  warrant  the  Sheriff 
is  acting  judicially,  I  think  it  must  be  taken 
that  his  decision  is  subject  to  review,  be- 
cause neither  in  the  Act  of  Parliament  nor 
in  the  Act  of  Sederunt  is  the  Sheriff's  deci- 
sion made  final,  and  at  common  law  all 
decrees  and  warrants  of  inferior  magistrates 
are  subject  to  the  review  of  the  Supreme 
Courts. 

Let  me  suppose  that  no  provision  had 
been  made  by  Act  of  Sederunt  prohibiting 
the  Sheriff  Clerk  from  puting  the  memor- 
andum on  the  register  when  theparties  were 
at  variance  on  the  subject.  What  would 
be  the  remedy  of  the  party  who  disputed 
the  genuineness  of  the  memorandum  ? 

It  does  not  seem  to  be  open  to  doubt  that 
he  would  be  entitled  to  apply  to  a  Court  of 
law  for  interdict  against  the  registration 
of  the  memorandum.  The  Act  of  Parlia- 
ment only  empowers  the  Sheriff  Clerk  to 
record  the  memorandum  "on  being  satis- 
fled  as  to  its  genuineness,"  and  how  could 
he  be  satisfied  of  that  fact  if  one  of  the  two 
parties  to  the  alleged  agreement  denied  its 
existence  ?  In  such  circumstances  the  re- 
cording of  the  agi-eement  would  be  an 
illegal  act,  i.e.,  an  act  not  authorised  by  the 
schedule,  and  would  therefore  be  a  proper 
subject  of  restraint  by  interdict.  Then  the 
Sheriff's  judgment  would  be  appealable. 
So  far  as  Isee,  this  mode  of  determining  the 
question  in  dispute  would  still  be  competent, 
because  the  Act  of  Sederunt  does  not  say 
how  the  jurisdiction  or  authority  of  the 
Sheriff  is  to  be  set  in  motion,  but  leaves  the 
parties  free  to  move  the  Sheriff  according 
to  known  forms  of  process.     It  is  certainly 


a  more  convenient  way  of  determining  such 
a  question  that  the  partv  putting  forward 
the  alleged  agreement  should  initiate  the 
proceedings,  but  then  I  am  unable  to  see 
that  this  makes  any  difference  as  to  the 
right  of  appeal.  I  do  not  think  that  the 
party  who  is  in  petitorio,  by  presenting  an 
application  for  warrant  to  record  can  de- 
prive the  defender  of  the  right  of  appeal, 
which  he  would  have  if  he  unsuccessfully 
applied  for  interdict  against  the  recording 
of  the  memorandum. 

It  is  certainly  undesirable  that  such  ques- 
tions should  be  made  the  subject  of  pro- 
tracted litigation,  but  as  regards  this  Court 
at  all  events,  there  is  nothing  in  the  notion 
of  an  appeal  which  can  be  said  to  be  con- 
trary to  the  spirit  of  the  Act,  because  in 
the  alternative  case  of  an  award  of  com- 
pensation by  the  Sheriff  as  arbitrator  the 
right  of  appeal  exists.  If  there  is  also  the 
right  of  appeal  to  the  House  of  Lords,  that 
is  only  because  in  this  particular  case  the 
Act  of  Parliament  has  not  empowered  the 
Sheriff  or  the  Court  of  Session  to  give  a 
final  decision,  but  has  expressly  made  the 
genuineness  of  the  memorandum  a  condi- 
tion of  the  right  to  have  it  recorded. 

It  seems  to  me  that  as  regards  the  inter- 
ests of  the  injured  workman  or  his  depend- 
ants it  is  of  very  little  consequence  whether 
an  alleged  agreement  is  or  is  not  recorded. 
If  its  genuineness  is  disputed  it  is  always 
open  to  the  party  putting  it  forward  to 
withdraw  the  agreement  and  to  claim 
arbitration — that  is,  if  he  has  given  the 
preliminary  notice,  which  he  would  prob- 
ably do  in  any  case  to  keep  himself  safe. 

I  am  therefore  disposed  to  sustain  the 
jurisdiction,  for  the  reasons  which  I  have 
stated. 

Lord  Kinnbiab— The  only  question  which 
we  have  to  decide  is  whether  this  appeal 
should  be  heard  and  disposed  of  on  the 
merits,  or  whether  it  should  be  dismissed 
as  incompetent.  I  agree  with  Lord  M'Laren 
in  thinking  that  it  is  competent  and  should 
be  disposed  of  on  the  merits.  But  I  cannot 
say  that  I  concur  with  his  Lordship  in 
assuming  that  a  memorandum  drawn  up 
by  one  of  the  parties  and  embodying  a 
previous  verbal  agreement  is  proper  to  be 
recorded  under  the  8th  section  of  the  second 
schedule.  That  is  one  of  the  questions 
that  may  be  raised,  and  it  has  not  been 
argued  before  this  Court.  The  only  ques- 
tion, therefore,  which  I  propose  to  consider 
is  whether  the  appeal  is  competent. 

The  Workmen's  Compensation  Act  1897, 
sched.  II,  sec.  8,  has  conferred  on  the 
workman  the  right  to  require  in  certain 
cases  that  a  memorandum  of  an  agreement 
shall  be  recorded  in  a  special  register.  I 
agree  with  the  Lord  Justice-Clerk  that  the 
dutj^  of  recording  which  is  imposed  on  the 
sheriff  clerk  is  ministerial  and  not  judicial. 
But  for  that  very  reason  it  is  impossible,  in 
my  opinion,  t<}  hold  that  when  a  memo- 
randum is  presented  to  him,  the  sheriff 
clerk  has  an  absolute  and  exclusive  juris- 
diction to  decide  whether  it  shall  be 
recorded  or  not.  Indeed  he  has  no  juris- 
diction in  any  proper  sense  of  the  word. 
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The  statute  ^ves  a  right  to  which  the 
Clerk  must  give  effect.  The  provision  is 
imperative— tae  sheriff  clerk  "shall"  re- 
cord the  metDorandum  when  presented  to 
him.  T  think  the  general  rule  by  which 
this  case  may  be  decided  is  this— that  when 
an  Act  of  Parliament  confers  a  right  it 
does  not  intend  it  to  be  violated  without 
remedv ;  and  if  the  Act  itself  gives  no 
special  remed;^  the  party  aggrieved  must 
have  recourse  in  order  to  enforce  his  right 
to  the  ordinary  Courts  of  the  country.  I 
conceive,  therefore,  that  if  the  sheriff 
clerk  refuses  to  record  a  memorandum  the 
workman  has  the  right,  by  an  appropriate 
action,  to  have  him  oridained  to  perform 
the  duty  imposed  on  him.  In  many  cases 
it  might  be  a  very  difficult  question  for  the 
sheriff  clerk  to  decide  whether  or  not  a 
memorandum  should  be  recorded ;  and  the 
case  before  us  is  an  example,  because 
although  the  question  of  fact  which  the 
Sheriffs  have  decided  is  probably  simple 
enough,  the  question  whether  this  is  a 
memorandum  which  ought  to  be  recorded 
at  all  is  a  very  troublesome  question  of 
construction,  depending  as  it  does  on  the 
interpretation  ol  two  clauses— section  8  and 
section  14  (b)  of  the  second  schedule — which 
it  is  by  no  means  easy  to  reconcile.  But 
that  is  all  the  more  reason  for  saving  that 
the  final  decision  in  the  matter  is  not  to 
rest  with  the  Sheriff  Clerk.  Unless  it  is 
excluded  by  express  terms  or  by  necessary 
implication,  the  workman  has  a  remedy — 
the  ordinary  remedy  of  going  to  the  Sheriff 
and  asking  him  to  ordain  the  memorandum 
to  be  recorded ;  and  of  course  it  follows 
that  the  employer  in  like  manner  has  his 
remedy  when  it  is  proposed  to  record  a 
memorandum  so  as  to  make  it  enforceable 
as  a  judgment  although  he  has  not  in  fact 
made  the  agreement  which  is  alleged.  I 
think  it  impossible  to  hold  that  the  Legis- 
lature intended  either  that  the  workman 
should  be  denied  the  right  which  the 
statute  gives  him,  or  that  the  employer 
should  be  subjected  to  diligence  for  pay- 
ment of  a  debt  he  never  contracted,  at  the 
discretion  of  a  clerk  of  court  who  has  no 
judicial  authority  whatever. 

If  in  such  an  action  an  ordinary  applica- 
tion in  the  Sheriff  Court  would  be  com- 
petent, I  do  not  see  why  an  appeal  in  that 
action  from  the  Sheriff  to  the  Court  of 
Session  in  the  usual  way  should  not  be 
equally  competent.  Tlie  only  distinction 
which  it  is  possible  to  state  l)etween  such  a 
case  and  the  one  with  which  we  are  dealing, 
is  that  here  the  petition  in  the  Sheriff 
Court  does  not  conclude  in  the  ordinary 
form  for  an  order  on  the  sheriff  clerk  to 
record  the  memorandum,  but  craves  the 
Sheriff  to  grant  warrant  to  have  the 
memorandum  recorded.  The  form  of  the 
prayer  is  taken  from  the  terms  of  the  7th 
section  of  the  Act  of  Sederunt,  and  I  think 
it  is  a  proper  form.  A  question  has  been 
raised  as  to  the  competency  of  the  Act  of 
Sedeiiint.  I  think  it  competent,  because 
the  Act  does  not  exclude  an  appeal  to  the 
Sheriff;  but  if  it  were  otherwise  I  do  not 
know  by  what  authority  the  Court  could 
empower  the  Sheriff  to  interfere  with  the 


exercise  of  a  discretion  which,  on  that 
hypothesis,  has  been  committed  by  Parlia- 
ment exclusively  to  the  sheriff  clerk.  If 
the  Sheriff  has  jurisdiction  in  the  matter 
at  all  it  makes  no  difference,  in  my  opinion, 
whether  the  writ  by  which  the  question  is 
brought  before  him  concludes  for  a  decree 
or  for  a  warrant.  It  has  been  sugg^ted, 
however,  that  although  a  remedy  may  be 
given  to  either  party  by  action  in  the 
Sheriff  Court,  with  the  ordinary  rights  of 
appeal  from  the  Sheriff  -  Substitute,  the 
present  appeal  is  incom]>etent,  because  it  is 
not  taken  by  way  of  action,  but  in  the 
course  of  the  performance  of  a  ministerial 
act  which  was  not  intended  to  give  rise  to 
a  litigation.  The  appellant  must  therefore 
submit  to  the  Sheriff- Substitute's  deliver- 
ance in  the  meantime,  and  if  he  wants  a 
judicial  and  therefore  appealable  deliver- 
ance he  must  bring  a  fresh  action.  I  am 
unable  to  find  in  the  statute  any  reason  or 
excuse  for  this  reduplication  of  processes; 
and  I  think  it  inconsistent  with  the  general 
scheme  of  legislation,  inasmuch  as  it 
multiplies  procedure  and  increases  expense. 
The  parties  either  have  a  right  to  go  to  the 
Sheriff  or  they  have  not.  If  they  have, 
they  must  be  allowed  to  exercise  it  directly 
and  in  the  simplest  form.  If  they  have 
not,  they  must  submit  to  the  decision  of 
the  sheriff  clerk. 

I  am  therefore  of  opinion  that  the  com- 
petency of  the  appeal  should  be  sustained, 
and  that  the  Court  should  proceed  to  con- 
sider whether  the  Sheriff  was  right  in 
refusing  the  application  on  its  merits. 

Lord  Kyllachy— I  am  unable  to  hold 

that  the  Act  of  Sederunt  provides,  or  that 
the  statute  contemplates,  that  when,  on  an 
application  for  registration  under  the  8th 
section  of  sched.  11,  a  question  arises  as  to 
the  genuineness  of  an  agreement,  that  ques- 
tion shall  be  simply  referred  to  the  arbitra- 
ment of  the  courts  of  law,  the  i^iplicant 
being  left  to  establish  his  ag^reement  as  if 
the  statute  had  not  existed,  with  this  differ- 
ence only,  that,  although  the  litigation  may 
be  carried  by  either  party  to  the  House  of 
Lords,  the  applicant  must  in  all  cases  begin 
in  the  Sheriff  Court 

I  am  not  myself  able  to  think  that  this 
was  what  the  statute  contemplated.  It 
appears  to  me,  on  the  contrary,  (1)  that, 
without  excluding  the  common  law  right 
of  parties  to  enforce  their  ag^ements  in 
any  competent  manner,  the  scheme  of  the 
statute  was  to  provide  a  short  and  inexpen- 
sive road  to  the  statutoiT'  register  which, 
once  reached,  should  confer  a  prima  facie 
right  to  summary  dilig^ence ;  and  (2)  that, 
ancillary  to  that,  the  scheme  of  the  Act  of 
Sederunt  was  that,  as  the  statute  required 
that  the  registrar  before  registering  snould 
be  satisfied  of  the  genuineness  of  the  ag;ree- 
ment,  the  tjuestion  of  genuineness,  if  dis- 
puted, shoiud  be  determined,  at  least  for 
the  purposes  of  registration,  by  a  reference 
to  tne  Sheriff,  who,  after  such  inquiry  as 
he  thought  proper,  should  settle,  vice  the 
Sheriff  Clerk,  and  with  the  same  degpree  of 
flnality,  whether  or  not  the  registration 
should  be  allowed. 
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I  am  not,  therefore,  prepared  to  hold 
otherwise  than  that  the  Sheriff  in  this 
matter  is  final.  In  other  words,  I  am  not 
prepared  to  bold  that  there  is  an  appeal 
from  the  Sheriff-Substitute  to  the  Sheriff, 
and  ft-om  the  Sheriff  totheCourtof  Session, 
and  from  the  Court  of  Session  to  the  House 
of  Lords.  It  seems  to  me  that  such  a  pro- 
cedure would  be  contrary  to  the  scheme  of 
the  statute,  and,  if  introduced  bv  the  Act 
of  Sederunt,  would  have  been  yMra  vires. 
Nor  do  I  see  that  any  injustice  or  hardship 
is  thus  caused  to  either  party.  The  appli- 
cant for  registration  (who  will  in  general,  I 
suppose,  be  the  workman)  has,  if  he  fails  to 
reach  the  register  in  the  manner  provided, 
his  remedies  at  common  law  as  before.  He 
may  proceed  to  constitute  and  enforce  his 
agreement  by  a  small  debt  or  other  action. 
Or  if  he  pleases  he  may  drop  his  alleged 
agreement  and  proceed  to  arbitration.  If, 
on  the  contrary,  he  (the  applicant)  succeeds 
in  reaching  the  register,  and  his  opponent  is 
dissatisflea,  and  desires  to  try  formally  the 
question  of  genuineness,  he  also  has  his 
remedy  by  a  suspension  or  reduction,  and 
perhaps  also  (though  as  to  this  I  give  no 
opinion)  by  an  application  to  the  Sheriff  to 
rectify  the  register.  I  should  exjject,  if  I 
may  say  so,  that  in  the  great  majority  .of 
cases— indeed  in  all  but  very  exceptional 
cases — the  result  of  the  statutory  procedure 
would  be  practically  decisive.  But  in  any 
case  I  cannot,  as  I  have  said,  hold  that  the 
Sheriff  in  this  matter  discharges  merely  his 
ordinary  jurisdiction.  I  think,  on  the  con- 
trary, that  if  he  discharges  a  jurisdiction 
at  all  it  is  a  statutory  and  special  juris- 
diction, under  which  his  decision  is,  for  a 
particular  purpose,  final. 

Perhaps  I  should  add  that,  if  I  thought 
otherwise— if  I  thought,  that  is  to  say,  that 
the  Sheriff  was  exercising  his  ordinaiy 
jurisdiction  with  all  its  incidents — I  should, 
I  am  afraid,  require  to  consider  a  c^uestion, 
which  has  not  yet  arisen,  but  which  may 
arise  hereafter,  viz.,  whether  an  agpi^einent 
for  the  payment  of  money  by  way  of  com- 
pounding a  statutory  obligation  to  com- 
pensateror  accident,  is  an  a^eement  which, 
under  his  ordinary  jurisdiction,  a  Sheriff 
could  allow  to  be  proved  otherwise  than  by 
writing.  There  is  a  familiar  category  of 
decisions  which  at  least  suggest  that  ques- 
tion. 

I  should  also  perhaps  add  that  the  finality 
of  the  Sheriff  with  respect  to  the  existence 
or  non-existence  of  an  agreement  is  not 
under  this  statute  unexampled.  For,  in 
applications  under  schedule  1,  section  12, 
for  review  of  the  weekly  payments  under  an 
agreement,  it  is,  I  suppose,  certain  that  the 
Sheriff  may  have  to  make  up  his  mind,  in 
the  first  place,  whether  an  agreement  exists 
—in  other  words,  whether  there  is  any 
weekly  payment  to  review.  And  in  that 
case,  while  there  would  be  an  appeal  to  this 
Court  on  case  stated,  such  appeal  could  only 
be  upon  matter  of  law. 

Lord  Stobmonth  Darling— I  concur 
with  the  Lord  Justice-Clerk  and  with  Lord 
Kyllachy. 


Lord  President— This  question  turns 
upon  section  8  of  the  second  schedule  of  the 
Workmen's  Compensation  Act  1897  and  the 
relative  Act  of  Sederunt.  I  note,  first,  that 
section  8  does  not  bear  to  be  dealing  with 
the  question  whether  or  not  on  the  merits 
of  the  case  compensation  is  due.  It  as- 
sumes that  the  liability  to  pay  compensa- 
tion and  the  amount  have  been  already 
ascertained,  and  it  then  provides  the  method 
of  enforcing  payment  if  required.  There- 
fore it  is  not  surprising  if  the  mode  adopted, 
that  of  registering  the  agreement  and 
making  it  equivalent  to  a  decree  of  Court, 
should  be  committed  not  to  a  judge  but 
to  an  officer  of  court.  80  far,  I  understand 
Lord  Kinnear  to  go  the  same  way  as  I  do, 
for  he  says  that  the  act  is  ministerial.  But 
Ipart  company  with  him  at  the  next  step. 
Efe  says  that  if  a  ministerial  act  is  not 
done  the  aggrieved  party  is  never  deprived 
of  his  remedy,  the  remedy  of  having  ihe 
party  charged  with  the  duty  of  performing 
the  Act  ordained  to  do  his  duty.  I  agree. 
But  in  this  case  the  question  is  not  that 
the  sheriff  clerk  has  refused  to  register 
the  memorandum,  but  whether,  on  the 
merits,  this  particular  memorandum  is 
genuine  and  one  which  should  be  regis- 
tered. 

Reverting^  then  to  the  position  that  here 
there  is  a  ministerial  act  to  be  performed  by 
a  person  who  is  not  a  judge,  I  turn  to  the 
terms  of  the  Act  of  Sederunt.  The  Act  of 
Sederunt  has  provided  that  if  the  sheriff 
clerk  is  in  douDt  as  to  the  genuineness  of 
the  memorandum  he  may  appeal  to  the 
Sheriff.  But  in  such  a  case  I  think  the 
Sheriff  is  invoked  not  as  a  judge  but  as 
the  natural  counsellor  and  leader  of  the 
sheriff  clerk,  and  when  he  has  made  up 
his  mind,  it  is  not  the  Sheriff  who  registers 
the  memorandum  but  the  sheriff  clerk 
under  his  directions.  If  the  Act  of  Seder- 
unt had  taken  away  this  ministerial  func- 
tion from  the  sheriff  clerk  and  given  it  to 
the  Sheriff,  then  I  think  the  Act  of  Seder- 
unt would  be  ultra  virgs,  because  the  Act 
of  Sederunt  has  only  the  power  which  the 
Act  of  Parliament  gives  it. 

I  therefore  come  to  the  conclusion  that 
the  act  of  the  sheriff  clerk  is  ministerial, 
that  though  the  Sheriff  was  called  in  to 
help,  he  was  not  brought  in  as  a  jud^e,  and 
that  no  appeal  lies  from  his  determination 
to  this  Court.  The  remedy  for  possible  in- 
justice lies  in  the  power  of  application  for 
revision  of  the  compensation. 

I  think  this  view  is  consistent  generally 
with  the  whole  scope  of  the  Act,  and  I  do 
not  hold  this  view  because  I  think  that  any- 
thing turns  upon  the  question  of  the  form 
of  the  application.  If  it  were  a  question  of 
form  merely,  I  do  not  think  we  should 
stick  upon  it.  But  I  think  it  is  a  question 
on  the  merits,  for  it  involves  the  difference 
between  speedy  and  possible  dilatory  pro- 
cedure. I  am  therefore  of  opinion,  with 
the  majority  of  your  Lordships,  that  the 
appeal  should  be  dismissed  as  incompetent. 

I  wish  to  say  further,  although  in  doing 
so  I  may  be  going  beyond  my  province, 
that  it  has  been  to  me  a  very  great  diffi- 
,  culty  to  apply  my  mind  to  the  question  as 
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it  arises  on  this  Act  of  Farliaiuent.  Be- 
cause there  is  no  doubt  that  there  is  here  a 
pure  blunder.  In  Scotland  the  proper 
course  for  a  workman  who  has  made  an 
agreement  with  his  employer,  and  wishes 
to  have  it  made  equivalent  to  a  decree  of 
Court,  is  provided  oy  sub-section  (6)  of  the 
14th  paragraph  of  the  second  schedule. 
Paragraph  8  of  the  second  schedule  is  not 
meant  to  apply  to  Scotland  at  all,  and 
there  is  no  doubt  that  in  the  section  (sched. 
II,  section  15)  which  provides  that  "para- 
graphs 4  and  7"  shall  not  apply  to  Scotland, 
'^T''  should  be  "8."  The  whole  difficulty 
arises  from  a  misprint  which  in  some  way 
found  its  way  into  the  bill  after  it  had  left 
the  House  of  Commons.  But  as  judges  we 
are  powerless  to  remedy  this;  we  are 
bound  to  apply  our  mii  ds  to  the  statiite  ae 
it  stands,  and  I  have  tried  to  do  so  in  the 
way  I  should  have  done  in  any  other  case. 

Lord  Kincairnet,  who  was  present  at 
the  hearing,  resigned  liefore  advising. 

The  Court  dismissed  the  appeal. 

Counsel  for  the  Pursuer  and  Appellant— 
G.  Watt,  K.C.— J.  R.  Christie— J..  D.  Smith. 
Agent— James  O.  Bryson,  Solicitor. 

Counsel  fortheDefendersand  Respondents 
— Campbell,  K.C.— MacRobert.  Agents — 
Macpherson  &  Mackay,  S.S.C. 


VALUATION  APPEAL  OOUET. 


Thurtday,  February  8. 

(Before  Lord  Low  and  Lord  Dundas.) 

ORMSTON  V.  ASSESSOR  FOR 

GREENOCK. 

Valvuation  Cases  —  Lease  —  Consideration 
otiier  than  Rent — Purchase  of  Goodwill 
of  Business — Break  in  Learn — Subsequent 
Purchaser  of  Properly  Raising  Rent  at 
Break  in  Lease. 

A,  the  proprietor  and  occupier  of  a 
public-house,  in  consideration  of  a  rent 
of  £39  and  the  payment  of  a  sum  of 
money  for  goodwill,  gi-anted  to  B  a 
lease  of  the  premises  for  flfteeu  years 
fi-om  Whitsunday  1897  with  a  break  at 
Whitsunday  1905.  The  premises  were 
entered  in  the  valuation  roll  at  £oO,  of 
which  £38  was  the  rent  in  the  lease  and 
£20  was  one-ilftoenth  of  one-half  of  the 
purchase  price  of  the  goodwill.  A  sub- 
sequently sold  the  property  to  C,  who 
taking  advantage  of  tne  break  in  the 
lease  raised  the  rent  payable  there- 
under to  £19,  and  this  was  given  effect 
to  by  minute  of  agreement,  the  whole 
other  conditions  of  the  lease  being  con- 
served. The  Assessor  thereupon  entered 
the  propertv  in  the  roll  at  £09.  C 
appealed  and  maintained  that  the  entry 
should  be  £49,  inasmuch  as  that  was 
the  full  rent  he  obtained  after  purchas- 


ing the  property  in  open  market^  and 
that  he  had  received  nothing  for  good- 
will, and  if  any  of  the  payment  for 
goodwill  eflfeired  to  the  property  it  must 
e  considered  to  have  been  exhausted 
at  the  time  of  the  break  in  the  lease. 

Held  that  as  C  had  bought  the  sub- 
ject under  burden  of  the  lease  to  B  he 
was  liable  to  all  the  consequences  of 
that  lease,  that  the  agreement  between 
C  and  B  at  the  break  in  the  lease  was 
not  a  termination  of  the  old  and  a  sub- 
stitution therefor  of  a  new  lease,  and 
that  therefore  the  Assessor  had  acted 
rightly  in  entering  the  subject  in  the 
roll  at  £a9. 
At  a  meeting  of  the  Magistrates  of  the 
burgh  of  Greenock,  held  there  on  20th  Sep- 
temoer  1905,  for  the  purpose  of  hearing  and 
determining  appeals  and  complaints  under 
the  Valuation  of  Lands  (Scotland)  Acts  for 
the  year  ending  Whitsunday  1906,  Richard 
Dennistoun  Ormston,  residing  at  35  Bow- 
mont  Street,  Kelso,  appealed  against  the 
following  entry  in  the  valuation  roll  of  the 
town  and  burgh  of  Greenock  for  the  year 
ending  Whitsunday  1906  :— 

Description  of  Subject. 


°^r  N" 


Situa- 
tloa 


Pro- 
prietor, 


Yearly     ohaerra- 
Tenant.  Rent  or        tloos. 
Value- 


Shop      38     Main    Bicbard     Jobn         £69  Tenant 
and  Street.    Dennis-     Gcmmell  pays£49. 

Store.  toun  Ostler,  Ooodnill 

Onnston,    Spirit  added. 

Eelso.        Dtealer. 
The  tenant  did  not  appear  in  the  proceed- 
ings. 

The  Magistrates  being  of  opinion  that  the 
entry  in  the  roll  was  correct  dismissed  the 
appeal,  and  the  appellant  craved  a  Case  for 
opinion  of  the  Lands  Valuation  Court 

The  following  facts  were  stated  in  the 
Case  as   admitted— "(1)  The   appellant   is 

Proprietor  of  a  tenement  situated  at  38 
[am  Street,  consisting  of  three  square 
storeys  in  height,  including  two  shops  on 
the  street  floor.  The  eastmost  of  these 
shops  with  a  store  behind  is  the  subject  the 
amount  of  the  yearly  rent  of  which  is  in 
question.  The  said  shop  and  store  are  occu- 
pied by  John  Gemmell  Ostler  as  a  licensed 
piiblic-nouse. 

"(2)  The  former  proprietor  of  the  said 
tenement,  Andrew  Miller,  was  also  occu- 
pier of  the  licensed  premises.  He  got  into 
financial  difficulties,  and  in  March  1898,  con- 
veyed the  property  to  William  Lawson, 
wine  and  spirit  merchant,  Leith,  by  a  dis- 
position ex  facie  absolute,  but  really  in 
security  of  debts  due  by  the  said  Andrew 
Miller. 

"(3)  In  February  1887  the  said  Andrew 
Miller  granted  a  trust-deed  in  favour  of 
James  Paterson,  arcountant  in  Greenock, 
for  behoof  of  his  creditors. 

"(4)  The  said  James  Paterson,  with  con- 
currence of  the  said  William  Lawson,  sold 
the  goodwill  of  the  said  Andrew  Miller's 
licensed  business  to  the  said  John  Gemmell 
Ostler  for  £650,  in  consideration  of  which 
the  said  William  Lawson  and  the  said 
James  Paterson,  with  joint  consent,  granted 
him  a  lease  of  the  shop  for  fifteen  years  at 
a  rent  of  £39  per  annima,   with  a  break 
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available  to  either  party  at  Whitsunday 
1905. 

"  (5)  That  the  subjects  since  the  p^ranting 
of  the  said  lease,  and  down  to  Whitsunday 
1905,  have  been  entered  in  the  valuation  roll 
at  £59,  said  sum  being  made  up  of  the  rent 
of  £30  under  the  lease  and  an  annual  sum 
fixed  by  the  Assessor  at  £20  in  i-espect  of 
the  payment  of  £650  made  by  the  tenant 
for  the  goodwill  of  the  said  Andrew  Miller's 
business  and  lease  of  the  premises.  This 
annual  sum  of  £20  was  reached  by  deduct- 
ing from  the  said  sum  of  £650  an  allowance 
of  £50  for  shop  fittings  and  spreading  one- 
half  of  the  remaining  £600  over  the  fifteen 
years  of  the  lease. 

"(6)  The  said  tenement  was  exposed  to 
sale  by  public  roup  by  the  said  vVilliam 
Lawson  and  piu-chased  by  the  appellant  on 
30th  March  1899,  at  the  upset  price  of  £1500 
under  burden  of  the  said  lease  of  the  said 
licensed  premises,  with  entry  at  Whitsun- 
day 1889. 

"  (7)  The  appellant  took  advantage  of  the 
break  in  saia  lease  at  Whitsunday  1905  to 
enter  into  an  arrangement  with  the  tenant, 
the  said  John  Oemmell  Ostler,  which  is 
embodied  in  the  minute  of  agreement 
dated  17th  and  Kth  April  1905,  whereby  the 
rent  of  the  said  subjects  was  raised  to  £49 
during  the  remaining  years  of  the  lease. 
This  was  an  increase  of  £10,  which  the 
Assessor  added  to  the  former  rent,  making 
it  £69,  against  which  the  proprietor  now 
appeals. 

"  The  appellant  maintained  that  the  sub- 
jects were  oonaflde  let  by  him  to  his  tenant 
under  the  said  minute  of  agreement  at  the 
annual  rent  of  £48,  which  was  conditioned 
as  the  fair  annual  rent  of  the  subjects.  No 
part  of  the  payment  made  by  the  tenant  to 
the  trustee  of  the  said  Andrew  Miller  in 
respect  of  the  goodwill  of  the  latter's  busi- 
ness had  been  received  by  the  appellant, 
who  had  purchased  the  subjects  at  public 
roup  for  a  full  price,  and  the  Assessor  was 
accordingly  not  entitled  to  take  this  pay- 
ment into  account  as  a  consideration  re- 
ceived by  the  appellant  other  than  the 
rent.  In  any  event,  that  the  proportion  of 
the  sum  paid  to  the  trustee  of  the  said 
Andrew  Miller  in  name  of  goodw  ill  which 
the  Assessor  held  was  applicable  to  the 
heritable  subjects  must  be  considen^d  as 
exhausted  as  at  Whitsunday  1905,  the  date 
of  the  break  in  the  lease.  The  subjects 
thei-efore  fell  to  be  entered  in  the  roll  as  of 
the  annual  value  of  £49. 

"The  Assessor  maintained  that  no  change 
had  taken  place  since  the  rent  had  been 
fixed  by  the  Magistrates  other  than  the  fact 
that  the  proprietor  had  taken  advantage  of 
the  break  in  the  lease  to  increase  the  rent 
by  £10,  which  he,  the  Assessor,  had  given 
effect  to  by  entering  the  subject  on  the 
valuation  roll  at  £69  instead  of  £59  as  for- 
merly. All  that  was  effected  by  the  minute 
was  an  cu^eement  on  the  part  of  the  tenant 
to  pay  £10  moi-e  rent  during  the  remaining 
years  of  the  lease.  It  may  be,  the  Assessor 
contended,  that  the  present  proprietor  did 
not  directly  participate  in  the  £650,  but  he 
purchased  the  property  under  burden  of 
the  said  lease,  which  was  granted  and  the 


rent  fixed  at  £30  in  consideration  of  the 
payment  of  the  said  £650,  and  in  terms  of 
said  lease  the  present  proprietor  has  in- 
creased the  rent  by  £10  per  annum.  But 
for  the  payment  of  the  said  £650  the  lease 
would  not  have  been  granted,  and  apart 
from  the  terms  of  the  lease  the  appellant 
could  not  have  increased  the  rent  oy  £10 
per  annum  during  the  remaining  years  of 
that  lease." 

Argued  for  the  appellant — There  was  no 
consideration  other  than  rent  here  from 
which  the  appellant  derived  ,any  benefit. 
The  Assessor  should  have  apportioned  the 
goodwill  up  to  the  break,  not  up  to  the  end 
of  the  lease.  Having  made  a  mistake  in 
calculation,  the  Assessor  could  not  throw 
the  burden  of  it  on  the  appellant.  The  old 
lease  terminated  at  the  break,  and  an 
entirely  new  lease  at  a  different  rent  was 
entered  into.  Both  pai-ties  were  free  at 
the  break,  and  if  a  new  tenant  had  come 
in  then  the  Assessor's  contention  could  not 
have  been  seriously  maintained. 

Argued  for  the  respondent — The  Assessor 
had  proceeded  here  in  the  proper  way.  He 
could  not  have  competently  proceeded 
otherwise.  If  there  was  a  break  in  such 
a  lease  as  this  after,  say,  three  years,  it 
would  be  a  very  unreasonable  burden  to 
put  all  the  goodwill  on  these  three  yeai-s, 
instead  of  spreading  it  over  the  whole  years 
of  the  lease.  There  was  no  new  lease 
entered  into  here  at  the  break.  There  was 
merely  an  agreement  which  in  terms  pre- 
served, the  old  lease  between  the  parties, 
and  vchich  spoke  of  "  the  seven  remaining 
years  of  the  lease  "  of  the  subject  as  what 
it  proposed  to  deal  with.  It  preserved  all 
the  conditions  of  the  old  lease  and  merely 
provided    for    an    addition    to    the    rent 

greviously  paid— Wilson,  May  20,  1884,  21 
.L.B.  545. 

At  advising — 

Lord  Low-  In  1897  the  present  tenant  of 
the  public-house  in  question,  John  Oemmell 
Ostler,  obtained  from  the  then  proprietor  a 
lease  for  15  years  at  a  rent  of  £38  a-year, 
and  at  the  same  time  he  paid  to  the  pro- 
prietor a  sura  of  £650  for  the  goodwill  of 
the  business.  That  payment  was  a  con- 
sideration for  the  lease  other  than  the  rent. 
The  way  in  which  the  Assessor  dealt  with 
that  payment  in  making  up  the  valuation 
roll  was  this.  He  deducted  £50  for  the 
shop  fittings  and  then  he  took  one-half  of 
the  remainder  and  spi-ead  it  over  the  term 
of  the  lease.  It  seems  to  me  that  that  was 
quite  a  proper  method  of  dealing  with  the 
case. 

But  the  matter  does  not  end  there.  Some 
time  after  the  lease  was  entered  into  the 
tenement  was  exposed  for  sale,  and  in 
March  1809  it  was  purchased  by  the  present 
appellant  for  £1500.  In  the  lease  there  was 
a  break  available  to  either  party  at  Whit- 
sunday 1905,  and  at  that  term  Mr  Ormston 
might  have  put  an  end  to  it  and  granted  a 
new  lease  either  to  the  same  or  to  another 
tenant.  If  he  had  done  so  no  doubt  the 
payment  for  goodwill  which  Ostler  had 
made  in  1897  could  not  have  been  regarded 
as  part  of  the  consideration  for  the  new 
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lease.  But  the  lease  was  not  terminated. 
One  term  of  It  was  modlfled.  The  rent 
instead  of  being  £30  a  year  was  fixed  at 
£49,  but  beyond  that  the  lease  was  con- 
firmed and  allowed  to  stand. 

When  Mr  Omiston  acquired  the  subjects 
he  acquired  them  under  the  burden  of  the 
current  lease,  and  that  lease,  as  I  have  said, 
is  still  subsisting.  Therefore  the  considera- 
tion for  which  it  was  granted  must  still  be 
taken  into  account,  and  the  fact  that  the 
yearly  payment  fixed  by  the  lease  has  by 
a^^ement  been  increased  in  amount  seems 
to  me  to  be  immaterial. 

I  am  therefore  of  opinion  that  the  Assessor 
was  right  and  that  the  determination  of 
the  Magistrates  must  be  affirmed. 

Lord  Dundas — I  am  of  the  same  opinion. 
In  my  view  the  minute  of  agp:«ement  of 
April  1005  was  simply  a  p>actionaI  modifica- 
tion by  the  parties  of  the  existing  lease 
"during  the  seven  remaining  years"  thereof 
to  the  effect  of  increasing  the  rent  from  £30 
to  £40  per  annum.  It  was  not  in  my  opinion 
a  new  lease,  and  there  was  certainly  no  new 
tenant  introduced.  I  see  no  good  reason 
why  the  Assessor  should  not  have  regard  to 
this  increase  in  the  rent  as  he  did  have 
regard  to  it,  and  I  consider  that  the  Magis- 
trates were  quite  right  in  dismissing  the 
appeal  to  them. 

The  Court  was  of  opinion  that  the  Magis- 
trates were  right  and  that  the  entry  in  the 
roll  should  stand. 

Counsel  for  the  Appellant — Macdonald. 
Agents— Menzies,  Bruce  Low,  &  Thomson, 
W.S. 

Counsel  for  the  Respondent — Grainger 
Stewart.    Agents— Cumming& Duff,  S.S.C. 


Thwnday,  February  8. 

(Before  Lord  Low  and  Lord  Dundas.) 

THE  GLASGOW  ABSTAINERS'  UNION 

V.  ASSESSOR  FOR  ARGYLLSHIRE. 

VaXvAition  Cases  —  A  nniuil  yalue  —  Con- 
valescent Home — Valuation  per  Bed  or 
Percentage  on  Coat  of  Erection — RestHc- 
tion  on  Use. 

A  convalescent  home  was  erected  on 
g^round  held  under  a  feu  disposition 
which  contained  certain  restrictions 
which  precluded  its  use  for  an^  other 
purpose  than  that  of  the  erection  and 
maintenance  thereon  of  a  convalescent 
home  under  the  management  of  a 
certain  specLfled  body  of  trustees. 

Held  that  in  valuing  the  home  for  the 
purposes  of  the  valuation  roll  regard 
must  not  be  paid  to  the  restrictions  in 
the  feu  disposition,  but  a  fair  annual 
value  must  lie  taken  at  which  such  a 
subject  might  be  expected  to  let  if 
unhampered  by  these  restrictions. 
Principle  of  valuation  at  £2  per  bed, 
or  4  per  cent,  on  cost  of  erection 
approved. 
At  a  meeting  of  the  Valuation  Committee 


of  the  County  Council  of  Argyll  held  at 
Dunoon  on  the  11th  day  or  September 
1005,  for  the  purpose  of  hearing  and 
determining  appeals  and  complaints  under 
the  Valuation  of  Lands  (Scotland)  Acts, 
the  Glasgow  Abstainers'  Union  appealed 
against  the  following  entrv  in  the  valuar 
tion  roll  for  the  said  county  for  the  year 
ending  Whitsunday  1006,  viz. : — 

Parish  of  Dwnoon  and  Kilmun. 

Description  and  Situation       p--.„j«._.  Tenant  and    Yearly  Rei  t 

ofSut^ect.  Proprietor.  Occupier.       or  v'alue. 

CotiTjawent  Home.,  ^^3^.    Proprietor..    £150. 

The  Committee  on  consideration  of  all  the 
facts  fixed  £140  as  the  fair  annual  value  of 
the  subject.     The  appellants,  having  ex- 

Sressed  themselves  dissatisfied  with  this 
ecision,  craved  a  Case  for  the  opinion  of 
the  Lands  Valuation  Appeal  Court. 

The  Case  stated: — "No  witnesses  were 
examined  on  behalf  of  parties,  but  the 
facts  of  the  case  and  the  contentions  of 
parties  are  contained  in  the  following 
statements  by  the  appellants  and  As- 
sessor : — 

"Appellantt^  Statement  and  Grounds  of 
Appeal. — Kilmun  Seaside  Home,  or  'Con- 
valescent Home,  Kilmun,'  as  it  is  described 
in  the  valuation  return,  was  erected  some 
thirty  years  ago  on  a  free  site  gifted  by  the 
late  James  Duncan,  Esquire,  of  Benmore,  in 
the  County  of  Argyle,  who  was  the  heritable 
proprietor  of  the  lands.  Mr  Duncan  granted 
a  feu  disposition  to  certain  trustees  for  the 
Glasgow  Abstainers'  Union,  Glasgow,  of 
whom  the  appellants  are  the  successors. 
The  site,  which  consists  of  one  acre  of 
around,  is  situated  about  a  mile  from 
Kilmun  Pier  in  the  Benmore  direction  and 
beyond  the  head  of  the  Holy  Loch,  and  is 
in  a  somewhat  isolated  locality.  The 
Home  ...  is  capable  of  accommodating 
when  fully  occupied  thirty-four  male  and 
thirty-seven  female  patients.  The  staff 
consists  and  has  all  along  consisted  of  one 
matron  and  six  female  domestic  servants. 

"The  original  cost  of  erecting  the  Home 
was  £3,000,  and  it  continued  in  the  condition 
in  which  it  was  originally  erected  till  last 
year,  when,  in  consequence  of  dilapidation 
and  the  necessity  of  improving  its  sanitar]^ 
arrangements,  certain  alterations  and  addi- 
tions were  made,  and  two  additional  sitting- 
rooms  and  accommodation  for  seven  extra 
patients  were  provided.  The  Home  had 
originally  been  capable  of  accommodating 
sixty-four  patients,  and  the  alterations 
enable  other  seven  to  be  added,  making 
in  all  seventy-one.  .  .  .  These  additions 
(exclusive  of  the  cost  of  improving  the 
sanitary  arrangements)  increased  the  cost 
of  the  Duildings  b^  £750,  that  is  to  sav, 
if  the  dormitory  wings  had  been  originally 
erected  as  they  now  are,  the  additional 
cost  would  have  been  £750,  making  the 
total  cost  of  the  buildings  from  the  start 
£3,7.t0. 

"  Prior  to  the  reconstruction  the  Home 
had  been  assessed  at  £120,  and  thereafter 
the  Assessor  had  increased  the  annual 
value  by  £30,  making  the  value  of  the 
Home  for  the  current  year  £150.  .  .  . 

"The  feu-disposition  referred  to,  a  copy 
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of  which  was  produced  and  founded  on, 
contains  sundry  very  strineent  conditions. 
The  trustees  are  taken  bound  to  erect 
buildings  on  the  site  'to  be  used  as  a 
seaside  home  for  convalescent  poor'  and 
to  keep  in  all  time  coming  upon  the  ground 
disponed  houses  and  buildings  to  be  used 
only  as  a  seaside  home  for  the  convalescent 
poor  'to  be  used  and  managed  by  the 
directors  thereof  from  time  to  time  as  a 
seaside  home  for  the  benefit  of  the  poor 
of  Glasgow  and  elsewhere  who  may  be 
convalescent  from  sickness  or  infirmity,' 
always  in  harmony  with  the  principles 
expressed  in  the  feu  disposition,  and  it  is 
expressly  declared  that  the  buildings  shall 
not  be  used  '  by  said  union  or  association 
or  society  for  any  other  purpose'  and  'no 
intoxicating  liquor  shall  oe  manufactured 
on  the  said  ground  or  on  the  buildings 
thereon  or  used  as  beverages  therein,  nor 
shall  the  said  ground  or  buildings  be  used 
for  selling  or  distributing  such  liquors  as 
beverages  in  any  way,  and  in  the  event  of 
the  union  being  dissolved  or  ceasing  to 
exist,  the  trustees  are  directed  to  hold  the 
same  for,  and  shall  convey  the  same  to,  the 
Lord  Provost  and  Magistrates  of  the  City 
of  Glasgow  to  be  used  by  them  in  trust  as 
a  seaside  home  for  the  convalescent  poor, 
and  to  be  managed  and  used  by  themj  or  by 
any  person  or  society  or  organisation  to 
whom  they  ma^  g^ant  the  use  thereof,  on 
the  same  principles  and  conditions  as  the 
said  Abstainers' Union  use  and  manage  the 
same  and  as  hereinbefore  expressed  and 
not  otherwise.' 

"The  funds  for  carrying  on  the  home  are 
entirely  supplied  bj^  voluntary  contribu- 
tions from  the  charitable  public,  and  no 
charge  of  any  description  is  made  upon  the 
patients  as  a  condition  of  admission,  and 
nothing  is  received  from  them,  and  there 
is  no  revenue  or  income  derivable  from  the 
home. 

"TTie  district  in  which  the  Home  is 
situated  is  very  sparsely  populated.  The 
Home  itself  is  isolated,  and  there  is  no 
other  purpose  to  which  the  buildings 
can  be  used  than  a  convalescent  home 
manaf^  on  the  ptrinciples  set  forth  in 
the  disposition.  It  is  not  capable  of  being 
used  as  a  church  or  school  or  mission 
hall,  as  there  is  no  need  for  such  in  the 
district  and  no  population  from  which  to 
fill  or  with  which  to  occupy  the  home. 
There  is  ample  provision  elsewhere  for 
all  the  wants  of  the  inhabitants  in  these 
respects.  The  patients  in  the  Home  for 
the  most  part  are  sent  down  from  Glasgow, 
and  are,  as  far  as  possible,  of  the  poorer 
working  class  whom  a  short  residence  in 
the  Home  after  illness  will  fit  for  resuming 
their  work  as  breadwinners. 

"The  appellants  contended  that  the 
restrictions  referred  to  and  the  whole 
circumstances  do  not  justify  an  annual 
value  of  more  than  £80.  The  appellants 
maintain  that  the  Home  is  valued  much  in 
excess  of  similar  institutions,  and  instanced 
the  case  of  the  Dunoon  Seaside  Convales- 
cent Home  which  cost  £23,000  and  which  is 
valued  at  £440,  also  the  case  of  Lenzie 
Convalescent  Home  which  cost  £16,000  and 
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is  valued  at  £1%.  Reference  was  also  made 
to  the  case  of  NordLach-<m  Dee  Sanatorium 
—a  paying  concern  which  cost  £52,107^ 
(inclusive  of  goodwill),  and  was  valued  by 
the  Court  on  appeal  at  £800  (27th  February 
1006,  42  S.L.B.  503),  and  to  the  case  of  Blyth 
Ball  Truatees  (February  24, 1883,  10  B.  660, 
20  S,L.R.  433),  where  a  public  hall  (deriving 
a  revenue)  and  which  cost  £4000  was  assessed 
at£80.  .  .  ." 

"  Aeseeeor'a  Statement.  —  The  Assessor 
maintained  that  this  is  a  subject  bene- 
ficially occupied  by  the  proprietors,  and 
capable  of  being  let  to  a  tenant.  It  had 
been  assessed  for  over  twenty  years  at  £120. 
It  is  a  plain  building,  well  adapted  for  the 

Eurpose  for  which  it  was  built.    There  is  no 
uilding  in  the  neighbourhood  of  the  same 
character,  and  no  means  therefore  of  com- 

Earison  with  other  subjects.  The  appel- 
mts  admit  that  there  were  sixty -f our  oeds 
in  the  Home  when  the  valuation  was  £120, 
which  would  make  the  valuation  work  out 
at  about  £2  per  bed.  During  the  past  year 
the  accommodation  has  been  increased  until 
the  Home  is  now  capable  of  accommodating 
seventy-one  patients,  besides  a  staff  of  seven 
servants,  and  if  this  method  of  fixing  tJie 
valuation  were  adopted,  the  valuation  should 
be  £142  plus  the  servants'  accommodation 
at  the  same  rate  per  bed,  or  £166  for  the 
whole.  This  is  the  method  adopted  in  the 
case  of  Woodilee  A  sylum  (Barony  Parochial 
Board),  April  2,  1877,  4  R.  life,  but  the 
rate  per  bed  in  that  case  is  £4 ;  in  the  case 
of  the  Boselee  AsyluTn,  Midlothian,  the 
annual  value  of  which  was  fixed  at  £2, 10s. 
per  bed;  and  in  the  Banffshire  Diatrid 
I/unacu  Board  case  (July  2,  1870,  11  Macph. 
982),  where  the  rate  per  bed  was  £3.  Taking 
the  mean  between  these  three,  the  rate  per 
bed  would  be  £3,  10s.,  and  the  valuation 
£248.  In  the  case  of  Nordrach-on-Dee  Sana- 
torium, referred  to  by  appellants'  agent, 
the  cost  of  the  buildings  is  not  stated. 
They  are  vtdued  in  the  prospectus  at 
£24,210,  and  the  annual  value  is  £800.  The 
Dunoon  Seaside  Homes,  referred  to  by  the 
appellants  as  costing  £23,000,  is  of  no  value 
as  a  comparison,  as  the  buildings  are  very 
costly  as  compared  with  the  Kilmun  Home. 
The  accommodation  is  not  stated. 

"If  the  cost  of  erection  is  taken  (and  this 
course  is  sanctioned  by  the  Judges,  as  re- 
I>orted  in  the  case  of  St  Cutfwerfg  Co- 
operative Aeaociation,  Limited,  February 
19, 1806,  23  B.  681.  33  S.L.R.  487,  where  their 
Lordships  stated  that  in  the  absence  of 
other  materials  '  Cost  is  a  proper  element 
in  estimating  value')  the  cost  cidmitted  by 
the  appellants  is  £3760,  and  at  five  percent, 
is  a  moderate  rate  for  a  property  capable  of 
being  let  and  beneficially  occupied  by  a 
tenant,  which  would  make  the  valuation 
£187,  6e.  The  Assessor  maintained  that 
whether  by  a  rate  per  bed  or  by  cost  of  erec- 
tion his  valuation  ought  to  be  increased." 

Argued  for  the  appellants — Tlie  principle 
of  valuation  of  such  institutions  at  so  much 
per  bed  was  erroneous.  The  proper  principle 
was  cost  of  erection,  but  at  a  rate  or  2 
per  cent,  instead  of  6  per  cent,  as  proposed 
by  the  Assessor.  This  rate  of  2  per  cent, 
had  been  adopted  in  the  following  cases — 
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Blyth  Hall  Trusteea  v.  Asseaaor  for  Pife- 
ahtre,  24th  February  1883,  10  R.  650,  20 
S.L.B.  433;  Barony  Parochial  Board 
(WoodUee  Aaylwm,),  2nd  April  18T7,  4  B. 
1140;  Banffshire  District  Lunacy  Board, 
2nd  July  1870,  11  M.  982.  Counsel  also 
referred  to  Armour  on  Valuation,  p.  250. 

Argued  for  the  respondent — The  Assessor 
was  willing  to  take  the  valuation  at  £140, 
which  in  the  circumstances  was  moderate. 
The  proper  principle  to  adopt  here  was 
percental^  on  cost  of  erection,  and  4 
per  cent,  was  the  proper  rate.  The  figure 
Drought  out  by  this  method  corresponded 
in  amount  with  a  valuation  on  the  basis  of 
the  number  of  beds,  taking  a  rate  of  £2 
per  bed.  The  valuation  of  the  building 
on  this  principle  had  been  allowed  to  stand 
for  twenty  years  without  objection. 

LoBD  Low— It  is  plain  that  so  long  as 
this  convalescent  home  is  held  and  adminis- 
tered in  terms  of  the  feu-disposition  it  can- 
not be  let  to  a  tenant.  That,  however,  is 
no  reason  why  the  annual  value  should  not 
be  ascertained  for  valuation  purposes.  I 
agree  with  the  opinion  expressed  by  Lord 
Fraser  in  the  case  of  the  Blyth  Hall  Trus- 
tees '(10  R.  660)  that,  in  circumstances  such 
as  those  with  which  we  are  now  dealing, 
restrictions  imposed  by  a  private  individual 
in  regard  to  property  which  he  has  placed 
in  trust,  and  which  prevent  the  use  of  the 
property  being  a  remunerative  occupation, 
must  be  disregarded  in  ascertaining  the 
annual  value. 

Now  if  the  Home  in  question  were  put 
in  the  market  I  see  no  reason  why  a  tenant 
should  not  be  readily  enough  obtained.  The 
premises,  I  imagine,  would  be  suitable  for 
a  sanatorium  or  a  hydropathic  establish- 
ment, or  some  use  of  that  kind. 

What,  then,  is  the  rent  for  which  the 
Home  might  be  expected  to  be  let  ?  There 
is  one  circumstance  which  appears  to  me 
to  be  material,  and  that  is  that  the  Home 
was  entered,  apparently  without  objection, 
in  the  valuation  roll  for  twenty  years  as  of 
the  annual  value  of  £120.  There  was  then 
accommodation  in  the  building  for  sixty- 
four  patients,  and  the  value  fixed  was  a 
little  less  than  £2  per  bed.  That  is  a 
common  basis  for  the  valuation  of  subjects 
the  profits  from  which  depend  upon  the 
accommodation  for  patients  or  guests,  and 
£2  per  bed  appears  to  be  a  moderate  esti- 
mate. There  is  another  method  by  which 
the  valuation  may  be  checked,  and  that  is 
by  taking  the  interest  upon  the  cost  of  the 
building.  The  building  iu  this  case  cost 
£3000,  so  that  the  valuation  of  £120  was 
just  4  per  cent,  upon  the  cost,  which  does 
not  strike  one  as  being  more  than  a  mode- 
rate return  upon  the  capital  expended. 

The  occasion  of  the  present  appeal  was 
that  an  addition  was  made  to  the  Home  at 
a  cost  of  £760.  The  result  of  the  addition 
was  that  the  accommodation  was  increased 
from  sixty-four  to  seventy-one  patients, 
and  the  committee  of  the  County  Council 
have  raised  the  valuation  to  £140  per  annum. 
That  is  entirely  in  accordance  with  the 
principle  upon  which  the  subjects  were 
valued   before   the  addition,  because  the 


amount  fixed  is  still  a  little  less  than  £2  per 
bed,  and  is  as  nearly  as  possible  4  per  cent. 
upon  the  cost  of  erection. 

I  tun  therefore  of  opinion  that  there  is  no 
reason  to  interfere  with  the  determination 
of  the  committee. 

Lord  Dundas— I  agree  with  your  Lord- 
ship, and  I  do  so  all  the  more  readily  that 
the  Committee  have  come  to  this  decision 
with  a  full  local  knowledge,  and  had  all  the 
facts  before  them. 

The  Coui-t  were  of  opinion  that  the  deter- 
mination of  the  Valuation  Committee  was 
right. 

Counsel  for  the  Appellants  —  Graham 
Stewart.  Agents— Macpherson  &  Mackay, 
S.S.C. 

Counsel  for  the  Respondent- Pearson. 
Agents  — Pearson,  Robertson,  ft  Findlay, 
W.S. 


COURT  OF  SESSION. 


Saturday,  January  27. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow. 

BAIRD  (LIQUIDATOR  OP  DAVID 
GILLIES  ft  SONS,  LIMITED)  v. 
GILLIES  AND  OTHERS. 

Arrestments— Debt  Due  by  Company  in 
Liquidation— Proper  Method  of  Arresting 
— Arrestment  in  Hands  of  Liqvddator  as 
Individual  Ineffectual. 

An  arrestment  "in  the  hands  of  you, 
A,  accountant,  Glasgow,"  of  "the  sum 
of  .  .  .  due  and  addebted  by  you  to 
B  .  .  ."  the  schedule  of  arrestment  in 
no  way  indicating  that  the  debt  was 
due  by  A  in  any  other  than  a  private 
capacity,  lield  ineffectual  to  attach  a 
sum  to  which  A  as  liquidator  of  a 
limited  company  had  ranked  B  in 
respect  of  a  debt  due  by  the  company 
to  him. 

Per  Lord  Stormonth  Darling— "The 

proper  way  to  arrest  the  funds  of  a 

company  in  liquidation  is  to  arrest  the 

debt  as  due  by  the  company  itself  and 

the  liquidator  as  such." 

The  firm  of  David  Gillies  ft  Sons,  smiths  and 

engineers,  Bonnybridge,  of  which  Archibald 

C.  Gillieswas  a  partner,  became  incorporated 

as  a  limited  company  under  the  Companies 

Acts.  The  company  subsequently  went  into 

liquidation,  and  Jonn  Baird,  accountant,  173 

St  Vincent  Street,  Glasgow,  was  appointed 

liquidator    thereof.      Archibald    C.   Gillies 

lodged  a  claim  in  the  liquidation  for  sums, 

partly  preferable,  due  to  him  by  the  com 

gany,  and  the  liquidator  having  admitted 
im  to  a  ranking,  he  became  entitled  bv 
way  of  dividend  out  of  the  company^ 
estate  to  the  sum  of  £40,  IBs.  lOd. 

In  1807  the  firm  of  David  Gillies  ft  Sons, 
and  the  individual  members  of  the  firm,  had 
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granted  a  bond  and  disposition  in  security 
for  £600,  to  which  bond  James  Henry  Burns, 
solicitor,  Falkirk,  had  in  1900  ac(^uired  right 
to  the  extent  of  £420.  At  his  instance 
letters  of  homing  were  passed  on  the  said 
bond  against  the  said  firm  and  against  the 
partners  as  partners  and  as  individuals, 
and  on  11th  June  1904,  by  virtue  thereof, 
Bums  used  an  arrestment  in  the  hands  of 
Baird  of  sums  due  by  him  to  Archibald  C. 
Gillies  and  to  the  other  partner  of  the  firm 
of  David  Gillies  &  Sons,  as  partners  and  as 
individuals.  The  schedule  of  arrestment 
was  in  the  following  terms : — "  I,  William 
Brownlie,  messenger-at^arms,  by  virtue  of 
letters  of  horning  on  bond  and  disposition 
in  security,  dated  and  signeted  the  sixth 
day  of  June  nineteen  hundred  and  four 
years,  raised  at  the  instance  of  James 
Henry  Burns,  solicitor,  Falkirk,  com- 
plainer,  against  David  Gillies  Sc  Sons, 
smiths  and  engineers,  Bonnybridge,  and 
.  .  .  and  Archibald  Cowie  GiUies,  both 
smiths  at  Bonnybridge,  the  individual 
partners  of  said  firm,  jointly  and  sever- 
ally, in  His  Majesty's  name  and  authority, 
lawfully  fence  and  arrest  in  the  hands 
of  you,  John  Baird,  accountant,  173  St 
Vincent  Street,  Glasgow,  the  sum  of  four 
hundred  and  seventy  pounds  sterling,  more 
or  less,  due  and  addebted  by  you  to  the 
said  .  .  .  and  Archibald  Oowie  Gillies,  both 
as  individuals  and  as  partners  of  the  said 
firm  of  David  Gillies  &  Sons ;  together  also 
with  all  goods  and  gear,  debts,  sums  of 
money,  or  any  other  effects  whatever  lying 
in  your  hands,  custody,  and  keeping,  per- 
taining or  in  any  manner  of  way  belonging 
to  the  said  .  .  .  and  Archibald  Cowie 
OiUies,  both  as  individuals  and  as  partners 
of  the  said  firm  of  David  Gillies  &  Sons,  or 
to  any  person  or  persons  for  their  or  either 
of  their  use  or  behoof,  all  to  remain  under 
sure  fence  and  arrestment  at  the  instance 
of  the  said  James  Henry  Burns  aye  and 
until  he  be  completely  paid  and  satisfied 
of  the  sum  of  four  hundred  and  twenty 
pounds." 

On  13th  October  1904  Patrick  J.  Stirling, 
solicitor,  Glasgow,  a  creditor  of  A.  C. 
Gillies,  having  obtained  decree  for  his  debt, 
used  arrestments  in  the  hands  of  Baird  as 
liquidator  for  £26,  having  also  already  on 
the  preceding  3Dth  July  arrested  on  the 
dependence  of  his  action.  And  another 
creditor  of  Gillies,  Alexander  Harper, 
tailor,  Falkirk,  on  6th  August  1904  also 
used  arrestments  in  the  hands  of  Baird 
as  liquidator  for  his  debt  of  £4. 

In  these  circumstances  Baird,  the  liqui- 
dator of  David  Gillies  Sc  Sons,  Limited,  as 
nominal  raiser,  and  Stirling  as  real  raiser, 
brought  an  action  of  multiplepoinding  in 
the  Sheriff  Court  at  Glasgow,  in  which  the 
fund  in  medio  was  the  £$),  18s.  lOd.  due  to 
Gillies  (the  common  debtor)  out  of  the  com- 
pany's estate.  Burns,  Gillies,  Stirling,  and 
Harper  lodged  claims,  Gillies,  Stirling,  and 
Harper  pleading  that  the  arrestments  by 
Bums  were  inept. 

On  aotb  May  1905  the  Sheriff-Substitute 
(BAifOUB)  found  Bums' arrestments  invalid 
to  attach  the  funds  in  the  bands  of  Baird 
as  liquidator, 


"Note. — ^This  is  an   action  of  multiple- 

Siinding  connected  with  the  liquidation  of 
avid  Gillies  &  Sons,  and  the  first  question 
which  has  to  be  decided  is  whether  the 
arrestment  used  by  Mr  James  Henry  Bums 
in  the  hands  of  the  liquidator  is  valid  to 
attach  the  funds  in  Mr  Baird's  hands  as 
liquidator.  Mr  Burns'  arrestment  is  the 
first  in  point  of  time  used  in  the  liquidator's 
hands.  The  execution  of  arrestment  bears 
that  the  arrestment  is  laid  in  the  hands  of 
John  Baird,  accountant,  Glasgow,  and  it 
attaches  sums  of  money,  &c.,  ^longing  to 
William  Kennie  Gillies  and  Archibald 
Cowie  Gillies,  both  as  individuals  and  as 
partners  of  the  firm  of  David  Gillies  & 
Sons.  There  is  no  reference  whatever 
made  to  the  firm  being  in  liquidation  or  to 
the  arrestment  being  used  m  Mr  Baird's 
hands  as  liquidator,  and  the  effect  of  the 
arrestment  is  to  attach  funds  in  Mr  Baird's 
hands  as  an  individual  belonging  to  the 
two  Gillies's.  This  appears  to  be  quite  clear 
from  the  authorities,  and  I  refer  to  Graham 
Stewart  on  Diligence,  p.  107,  where  it  is 
stated  that  where  the  defender  occupies 
two  positions,  arrestment  of  funds  belong- 
ing to  him  in  one  capacity  is  of  no  avail  in 
an  action  against  him  in  another  capacity, 
so  in  actions  against  trustees  in  their  trust 
capacities,  arrestment  of  the  private  funds 
of  the  trustee  is  incompetent,  the  arrestee 
being  due  nothing  as  trustee,  and,  on  the 
same  principle,  where  the  arrestee  occupies 
two  capacities,  the  character  in  which  he 
is  alleged  to  be  debtor  must  be  correctly 
set  forth.  I  refer  to  the  cases  which  are 
cited  in  Mr  Stewart's  book,  particularly 
the  case  of  Graham  v.  Macfarlane  &  Com- 
pany, 7  Macph.  640.  The  case  of  Carron 
Company  v.  Currie  &  Company,  33  S.L.R. 
518,  does  not  introduce  a  different  principle, 
because  the  point  decided  there  was  tnat 
an  arrestment  in  the  hands  of  shipbrokers 
who  had  the  entire  management  of  the 
affairs  of  a  shipping  company  competently 
attached  the  cargo  of  one  of  its  ships  which 
was  under  the  control  of  the  shipbrokers  in 
harbour." 

Burns  appealed  to  the  Sheriff  (Gdthbib), 
who  on  6th  July  1905  reversed  the  judnnent 
of  the  Sheriff  -  Substitute,  found  Burns' 
arrestment  to  be  effectual,  and  remitted 
the  cause  back  for  further  procedure. 

It  appeared  that  the  judgment  of  the 
Sheriff  was  based  on  a  misapprehension  of 
the  facts  of  the  case,  and  it  was  sub- 
sequently admitted  at  the  bar  that  the 
grounds  upon  which  it  proceeded  could  not 
be  upheld. 

The  Sheriff-Substitute  having  thereafter, 
by  interlocutor  of  18th  July  1905,  sustained 
the  claim  for  Bums  and  repelled  those  for 
Gillies,  Stirling,  and  Harper,  Gillies  and 
Stirling  appealed,  and  argued — The  claim 
for  Bums  should  be  repelled,  as  his  arrest- 
ment was  bad  in  two  respects ;  (1)  it  was 
used  in  Baird's  hands  as  an  individual  and 
not  as  liquidator  of  the  company,  whereas 
the  fund  arrested  was  due  by  him  in  the 
latter  capacity— Companies  Act  1862  (25 
and  26  Vict.  cap.  80),  sec.  94.  Misdescription 
of  the  arrestee  was  fatal  to  the  validity  of 
I   an  arrestment — OmJiam.  v.  Macfarlane  <fc 
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Compmvu,  March  11,  1860,  7  Macph.  010, 
6  S.IlR.  ^1 ;  May  v.  Dufowrcet  &  Company, 
:rune  19, 1880,  7  R.  972, 17  S.L.R.  669.  (2)  ft 
described  the  debt  as  due  to  Archibald 
Gillies  as  partner  of  the  firm  of  David 
Gillies  &  Sons,  which  firm  in  point  of  fact 
no  longer  existed. 

The  respondent  (Bums)  argued — The  re- 
spondent's arrestment  was  valid.  ^1)  The 
arrestment  in  Baird's  hands  as  an  individual 
vras  good,  because  he,  as  liquidator,  having 
ranked  OiUies  on  the  company's  estate,  and 
having  declared  a  certain  dividend  as  pay- 
able to  him,  became  liable  to  Gillies  as  an 
individual  for  the  sum  thus  earmarked — 
Ritchie  V.  M'Lachlan  and  Others,  May  27, 
1870,  8  Macph.  815,  7  S.L.R.  500;  Hamilton 
V.  Kerr,  November  23,  1830, 9  S.  40.  (2)  The 
fund  was  described  as  due  to  Gillies  both  as 
an  individual  and  as  a  partner  of  the  firm. 
Accordingly,  if  the  first  part  of  the  designa- 
tion was  correct  it  did  not  matter  if  the 
second  was  bad.  It  was  quite  competent 
in  one  schedule  to  arrest  in  the  hands  of 
one  arrestee  two  sums  due  to  two  separate 
persons. 

Lord  KtlLl^cht — I  am  of  opinion  that 
this  arrestment  is  hopelessly  bavd,  and  it  is 
hardly  necessary  to  go  into  particulars. 
The  arrestment  is,  I  think,  bad  on  the 
ground  expressed  by  the  Sheriff-Substitute. 
And  it  is  also  bad  on  the  separate  ^ound 
unced  by  Mr  Morison,  viz.,  that  it  is  impos- 
siue  to  read  the  schedule  as  applying  to 
two  separate  and  unconnected  dents  due  bv 
the  company  to  the  two  individuals  named. 
What  was  sought  to  be  attached  plainly 
was  some  sum  supposed  to  be  due  to  those 
two  persons  jointly  by  a  private  firm  which 
the  arrester  supposed  was  still  existing  and 
was  being  wound  up  by  Mr  Baird. 

Lord  Stormomth  Darlinq  —  I  cannot 
doubt  that  the  proper  way  to  arrest  the 
funds  of  a  company  in  liquidation  is  to 
arrest  the  debt  as  due  by  the  company  itself 
and  the  li(j[uidator  as  such.  This  arrest- 
ment fails  in  that  essential  pai-ticular,  and 
is  also  open  to  the  objection  which  Lord 
Kyllachy  has  indicated.  But  it  is  enough 
to  say  that  it  is  entirely  inept  to  constitute 
a  preference  in  favour  of  tne  person  who 
has  used  it,  and  that  we  must  remit  the 
case  to  the  Sheriff  accordingly. 

Lord  Justice  -  Olkrk  and  Lord  Low 
concurred. 

The  Court  sustained  the  appeal,  repelled 
the  claim  for  Bums,  and  remitted  to  the 
Sheriff  to  proceed. 

Counsel  for  the  Appellants— Morison — 
A.  Mackenzie  Stuart,  Agents — Macpherson 
ft  Mackay,  S.S.O. 

Counsel  for  the  Respondent  —  Graham 
Stewart— Macmillan.  Agents— Cowan  Sc 
Stuart,  W.S. 


Tuesday,  January  30. 

SECOND    DIVISION. 

ELSMIE  &  SON  V.  TOMATIN  SPEY 
DISTRICT  DISTILLERY,  LIMITED, 
AND  ANOTHER. 

Company  —  Winding  -up  —  Supervision 
Orrler  or  Winding-vm  Order—  Wishes  of 
Creditors  and  SKareholders — Companies 
Act  WeS,  (25  and  26  Vict.  cap.  80),  sec.  149. 
On  January  4  a  creditor  to  the  extent 
of  £162,  7s.  8d.  brought  a  petition  to 
have  a  company  wound  up  compulsorily. 
On    IBth    January    an    extraordinary 
general  meeting  of  the  company  was 
neld,  at  which  a  resolution  was  passed 
that  as  the  company  by  reason  of  its 
liabilities  could  not  continue  its  busi- 
ness it  be  wound  up  voluntarily,  and 
that  A  be  appointed  liquidator,  with 
instructions   to   ^lace   the   liquidation 
under  the  supervision  of  the  Court. 

A  note  was  accordingly  presented 
which  set  forth  the  resolution,  and 
stated  that  a  majority  of  the  creditors 
approved  of  the  voluntary  winding  up 
and  of  the  liquidator  appointed,  and 
a  mandate  stating  the  approval  of 
creditors  to  the  extent  of  £3176,  7s.  9d., 
who  were  a  majority  in  number  and 
value,  was  lodged  in  process. 

The  petitioning  creditor  contended 
that  the  shareholders  had  no  locus 
standi  to  oppose  his  petition ;  that  no 
creditor  opposed  the  petition  and  the 
mandate  produced  was  not  sufficient; 
that  out  of  eight  creditors  for  whom 
the  mandate  was  lodged  five  were  or 
had  been  directors  ot  the  company, 
and  so  had  other  interests  than  those 
of  creditors ;  and  that  the  liquidator 
appointed  was  the  nominee  ot  one  of 
the  directors. 

Held  that  as  the  majority  of  the 
creditors  as  well  as  the  shareholders 
desired  the  voluntary  winding-up  to  be 
continued  under  supervision,  and  as 
there  was  no  suggestion  that  the  peti- 
tioners would  be  prejudiced  by  the 
liquidation  commencing  at  a  later  date 
than  if  the  petition  lor  compulsory 
winding-up  were  granted,  or  in  any 
other  way,  a  supervision  order  should 
be  made  and  the  liquidation  be  con- 
tinued with  A  as  liquidator. 

In  re  West  Hartlepool  Iron  Works 
Company,  1875,  L.R.,  10  Ch.  ClSi,  ap- 
proved and  followed. 
Expenses — Petition  for  Winding-up  Order 
— Resolution   of  Company    to  Wind-M/p 
Voluntarily  under  Siipervision — R^usal 
of  Winding-up  Order— Expenees  ofPeti- 
ttoner. 

Where  the  Court,  giving  effect  to  the 
wishes  of  a  large  majority  of  a  com- 
pany's creditors,  and  taking  into  con- 
sideration the  whole  circumstances  of 
the  case,  refused  the  petition  of  one 
creditor  for  a  winding-up  order,  and 
decided  that  the  voluntary  winding-up 
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under  supervision  resolved  on  by  (he 
company  subsequent   to   tbe   petition 
being  presented  should  be  continued, 
it  aUotoed  the  petitioning  creditor  his 
expenses,  and  directed  them   to  form 
part  of  the  expenses  of  the  liquidation. 
By  sec.  79  of  the  Companies  Act  1862  (26 
and    26   Vict.    cap.    89)   it   is   provided,— 
"A    company   under    this    Act    may   be 
wound   up    by  the   Court  as   hereinafter 
defined  under  the  following  circumstances 
(that  is  to  say)  ...  (4)  whenever  the  corn- 
pay  is  unable  to  pay  its  debts;  (5)  when- 
ever the  Court  is  of  opinion  that  it  is  iust 
and  equitable  that  tbe  company  should  be 
wound  up."     By  sec.  80  of  said  Act  it  is 
provided — "A   company   under    this    Act 
shall  be  deemed  unable  to  pay  its  debts 
...  (4)  whenever  it  is  proved  to  the  satis- 
faction of  the  Court  that  the  company  is 
unable  to  pay  its  debts." 

By  sec.  91  it  is  provided — "The  Court 
may,  as  to  all  matters  relating  to  the 
winding-up,  have  regard  to  the  wishes 
of  the  creditors  or  contributories,  as 
proved  to  it  by  any  sufficient  evidence. 
...  In  the  case  of  creditors  regard  is  to  be 
had  to  the  value  of  the  debts  due  to  each 
creditor.  .  .  ." 

By  sec.  147  it  is  provided— "When  a 
resolution  has  been  passed  by  a  company 
to  wind  up  voluntarily,  the  Court  may 
make  an  order  directing  that  the  volun- 
tary winding-up  should  continue,  but  sub- 
ject to  such  supervision  of  the  Court,  and 
with  such  liberty  for  creditors,  contri- 
butories, or  others,  to  apply  to  the  Court, 
and  generally  upon  such  terms,  and  subject 
to  such  conditions  as  the  Court  thinks  just." 
By  sec.  149  it  is  provided— "The  Court 
may,  in  determining  whether  a  company  is 
to  be  wound  up  altogether  by  the  Court  or 
subject  to  the  supervision  of  the  Court,  in 
the  appointment  ol  liquidator  or  liquidators, 
and  m  all  other  matters  relating  to  the 
winding-up  subject  to  supervision,  have 
regard  to  the  wishes  of  the  creditors  or 
contributories  as  proved  to  it  by  any  suffi- 
cient evidence.  ...  In  the  case  of  creditors 
regai-d  shall  be  had  to  the  value  of  the  debt 
due  to  each  creditor.  ..." 

On  January  4, 1006,  Oeorge  Elsmie  &  Son, 
coal  merchants,  Aberdeen,  presented  a  peti- 
tion praying  the  Court  to  order  that  the 
Tomatin  Spey  District  Distillery,  Limited, 
be  wound  up  and  James  Alexander  Robert- 
son-Durham be  appointed  official  liquidator. 
The  said  company  was  on  8th  June  1897  regis- 
tered and  incorporated  under  the  Companies 
Acts  1862  to  1800  and  had  its  registered 
office  in  Inverness.  The  nominal  capital 
of  the  company  was  £12,000,  divided  into 
1200  shares  of  £10  each.  Of  these  000  were 
issued  and  fully  paid  up.  The  working 
capital  of  the  company  was  thus  £6000. 
_  In  the  narrative  of  the  petition  the  peti- 
tioners set  forth  that  they  were  creditors  of 
the  said  company  to  the  amount  of  (1)  £140, 
78. 7d.,  with  legal  interest  from  13th  Novem- 
ber 1905,  being  the  amount  of  the  balance 
due  to  them  for  coal  supplied  to  the  com- 
pany, and  for  which  sum  with  interest  as 
above  they  held  a  decree  of  the  Lord  Ordi- 
nary (Salvesen)  dated  7th  December  1905; 


and  (2)  to  the  amount  of  £12,  Qs.  Id.,  being 
the  total  amount  of  expenses  incurred  in 
the  action  in  which  they  obtained  decree  as 
above  stated,  for  which  sum  they  also  held 
decree  dated  21st  December  1906.'  They 
further  set  forth  that  application  had  been 
made  to  the  compatiy  lor  payment  of  the 
sums  decerned  tor,  but  that  they  still 
remained  unpaid ;  that  the  distillery  had  not 
been  working  for  some  time  past;  and  that 
the  company  was  and  had  been  for  some 
time  insolvent  and  unable  to  pay  its  debts. 
The  petition  was  served  on  tne  company, 
and  on  9th  January  notice  of  this  application 
was  given  by  advertisement  in  the  Edin- 
burgh Oagette,  Scotsman,  and  Inverness 
Courier. 

On  13th  January  an  extraordinary  general 
meeting  of  the  company  duly  convened  was 
held,  when  the  following  extraordinary 
resolution  was  duly  passed,  viz.— "That  it 
has  been  proved  to  the  satisfaction  of  this 
meeting  tnat  the  company  cannot  by  reason 
of  its  liabilities  continue  its  business,  and 
that  it  is  expedient  to  wind  up  the  same ; 
and  accordingly  that  the  company  be  wound 
up  voluntarily." 

At  the  same  meeting  the  following  addi- 
tional resolutions  were  also  duly  passed, 
\'vi, — "  <1)  That  Mr  James  Forsyth,  solicitor. 
Union  Street,  Inverness,  be  and  is  hereby 
appointed  liquidator  for  the  purposes  of 
winding  up  the  company,  with  everypower 
which  oy  the  Companies  Act  1862,  and 
Acts  amending  and  extending  the  same, 
is  conferred  on  liquidators.  (2)  That  the 
liquidator  be  instructed  to  take  the  neces- 
sary steps  for  having  the  liquidation  placed 
under  the  supervision  of  the  Court  of 
Session." 

On  17th  January  a  note  was  lodged  on 
behalf  of  the  company  and  Forsyth  as 
liquidator.  In  this  note  the  company  ad- 
mitted that  the  petitioners  were  its  creditors 
to  the  extent  of  £152,  7s.  8d.  as  above  set 
forth  and  that  it  could  not  by  reason  of  its 
liabilities  continue  its  business,  and  it  set 
forth  the  resolution  of  January  13  above 
quoted.  The  company,  however,  stated 
Uiat  there  were  debenture  holders  to  the 
amount  of  £6000  (the  debentiu-e  holders  did 
not  make  any  appearance)  and  ordinary 
creditors  besides  the  petitioners  to  the 
amount  of  about  £3321.  The  note  further 
stated — "The  shareholders  and  the  great 
majority  of  the  creditors  are  opposed  to  a 
winding-up  by  the  Court,  and  aesire  that 
the  company  should  be  wound  up  volun- 
tarily under  the  supervision  of  the  Court. 
They  also  desire  that  in  the  interest  of 
economical  and  efficient  management  the 
liquidator  should  be  a  person- resident  in 
the  locality.  They  accordingly  oppose  the 
appointment  of  the  nominee  of  the  peti- 
tioners, and  desire  that  the  present  liqui- 
dator James  Forsyth  should  act  as  liqui- 
dator in  the  winding-up." 

Mandates  were  lodged  in  process  from 
eight  creditors  of  the  company,  whose 
debts  together  amounted  to  £3176,  7s.  9d., 
approving  of  the  voluntary  liquidation  of 
the  company  under  the  supervision  of  the 
Court  and  of  the  appointment  of  Forsyth 
as  liquidator. 
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ArKued  for  the  petitioners  (Elsmie  &  Son) 
— (1)  There  was  no  appearance  for  any 
creditor  in  opposition  to  tlie  petition.  The 
shareholders  of  the  company  and  the  liqui- 
dator had  no  locus  stcmdi  to  resist  the 
petition  of  a  creditor  asking  for  a  com- 
pulsory winding-up.  An  order  continuing 
the  voluntary  winding-up  and  approving 
of  the  liquidator,  could  not  be  pronounced 
without  a  petitioning  creditor;  the  mere 
lodging  of  mandates  of  creditors  was  not 
sutBcient.  (Lord  Stormonth  Darling  re- 
ferred to  Dryadale  &  Gilmour  "v.  Liqui- 
dator of  Inumational  Exhibition,  Nov. 
13,  1890,  18  B.  98.  28  S.L.R.  91,  where  an 
order  was  pronounced  though  there  was 
no  petitioning  creditor).  (2)  Of  the  eight 
creditors  who  nad  lodged  mandates  approv- 
ing of  the  continuation  of  the  voluntary 
winding-up  and  of  the  liquidator  nominated 
at  the  meeting,  one  was  a  director,  one  had 
been  a  director  but  had  lately  resigned, 
one  was  judicial  factor  for  the  late  manag- 
ing director,  one  was  secretary  of  the 
company,  and  one  was  a  nominal  firm  the 
sole  partner  of  which  was  a  director. 
These  wore  not  true  creditors,  in  the  sense 
that  they  had  other  interests  than  that  of 
creditors.  It  might  perhaps  turn  out  that 
they  had  kept  the  business  going  longer 
than  they  ought,  and  so  be  personally 
liable.  (3)  In  any  event  the  liquidator 
appointed  was  the  nominee  of  a  director 
whose  suggestion  the  shareholders  had 
adopted,  and  the  Court  should  appoint  an 
independent  liquidator  resident  in  Edin- 
burgh, because  tne  majority  of  the  creditors 
were  resident  in  the  south  of  Scotland. 
Reference  was  also  made  to  Lindley  on 
Companies,  6th  ed.  874,  and  to  sections  137, 
138,  and  161  of  the  Companies  Act  1^2  (in 
addition  to  the  sections  quoted). 

Argued  for  the  Tomatin  Spey  District 
Distillery,  Limited,  and  Forsyth— The  great 
bulk  of  the  creditors  had  by  their  mandate 
approved  of  the  voluntary  winding-up 
under  supervision  resolved  on  by  the  snare- 
holders,  and  of  the  liquidator  appointed. 
The  mandates  were  sufBcient  evidence 
of  their  wishes.  There  was  a  difference  of 
opinion  here  between  one  creditor  and  the 
great  majority,  and  the  onus  accordingly 
was  on  Elsmie  Si  Son  to  show  that  they 
would  be  prejudiced  by  a  supervision  order 
being  pronounced— in  re  West  Hartlepool 
Ironworks  Company,  July  .SO,  1875,  L.R.  10 
Ch.  618;  in  re  New  York  Exchange,  Idmited, 
July  27,  1888,  39  Ch.  Div.  415;  Pattitons, 
lAmited  v.  Kinnear,  February  4,  18%,  1  F. 
661, 36  S.L.R.  402— and  the  choice  of  liquida- 
tor was  equally  committed  to  the  majority 
of  the  creditors  by  sec.  149.  It  was  true 
that  the  liquidator  had  been  suggested  by 
a  director  at  the  company's  meeting,  bat 
he  was  suggested  because  he  was  an 
independent  person,  and  after  two  liquida- 
tors originally  proposed  had  been  objected 
to  as  being  interested  in  the  company. 
The  liquidator  had  been  chosen  by  the 
shareholders  and  their  choice  had  been 
approved  of  by  the  creditors  in  their 
mandates.  No  specific  objection  had  been 
made  against  the  liquidator  appointed. 


Lord  JusncB-Ci.SRK— The  case  stands 
in  this  position.  One  creditor  for  no  very 
large  amount  on  4th  January  presented  a 
petition  praying  the  Court  to  order  that 
the  Tomatin  Bpey  District  Distillery, 
Limited,  be  wound  up,  and  a  liquidator 
be  appointed.  A  general  meeting  of  the 
shareholders  of  the  company  was  held  on 
13th  January,  when  it  was  resolved  that 
the  company  be  wound  up  voluntarily, 
that  Mr  James  Forsyth  be  appointed 
liauidator,  and  that  he  be  instructed  to 
take  the  necessary  steps  to  place  the 
liquidation  under  the  supervision  of  the 
Court  of  Session.  The  shareholders  were 
quite  within  their  right  in  so  acting,  and 
the  only  way  this  resolution  can  be  super- 
seded is  by  the  creditors  coming  forward 
and  showing  cause  why  this  should  not  be 
done.  Here,  however,  the  great  mass  of 
the  creditors  have  come  forward  in 
support  of  what  has  been  done  by  the 
shareholders,  and  by  their  mandates  ap- 
proved of  the  winding  up  under  super- 
vision, and  of  the  liquidator  nominated. 
No  special  cause  has  been  shown  why 
the  liquidation  should  not  stand.  The 
only  objection  of  the  petitioner,  who 
makes  no  suggestion  against  the  probity 
of  the  gentleman  nominated,  is  uiat  he 
would  prefer  a  liquidator  appointed  by 
the  Court.  Apart  from  authority  my  own 
view  would  ne  to  let  the  appointment 
stand,  but  the  matter  has  been  decided 
in  England,  in  re  Weut  Hartlepool  Iron- 
works Company,  [1875]  L.R.  10  Ch.  018, 
and  it  would  be  verv  inconvenient  to  have 
a  different  practice  here  from  in  England. 

Therefore  on  the  whole  matter  I  think 
we  should  refuse  the  prayer  of  the  petition, 
and  allow  the  liquidation  to  proceed  under 
the  supervision  of  the  Court. 

Lord  Kyiuicht— I  agree.  I  see  no 
reason  for  interfering  with  a  scheme  of 
liquidation  which  has  the  approval  of  tbe 
shareholders  and  of  the  majority  of  the 
creditors. 

Lord  Stormonth  Daruno— I  concxir, 
and  only  wish  to  add  that  in  this^  case 
there  is  no  suggestion  that  anyone  will  be 
prejudiced  by  the  liquidation  commencing 
at  a  later  date  than  if  the  petition  for 
compulsory  winding  up  were  granted. 
That  being  so,  we  have  only  to  consider 
whether  the  petitioner  has  stated  any  good 
ground— he  being  the  only  creditor  in  favour 
of  compulsory  winding  up  by  the  Court — 
why  the  wishes  of  tne  majority  of  the 
creditors,  signified  by  their  mandate,  should 
be  disregarded.  I  am  of  opinion  that  he 
has  not. 

Lord  Low  was  absent. 

The  Court  pronounced  this  judgment — 
"Refuse  the  petition:  Direct  and 
ordain  that  the  voluntary  winding  up 
of  the  Tomatin  Spey  District  Distillery, 
Limited,  resolved  on  by  the  extr»- 
ordinary  resolution  quoted  in  the  said 
note,  be  continued,  but  subject  to  tJie 
supervision  of  the  Court  in  terms  of 
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the  Companies  Act  1882,  and  Acts 
amending  and  extending  the  same: 
Conflrm  the  appointment  of  James 
Forsyth  designed  in  the  said  note 
as  hquidator  of  the  said  company, 
in  terms  of  and  with  the  powers 
conferred  by  the  said  Acts :  Further 
order  that  all  subsequent  proceedings 
in  the  winding  -  up  be  taken  before 
Lord  Dundas,  one  of  the  permanent 
Lords  Ordinary,  and  remit  the  winding- 
up  to  him  accordingly  and  decern : 
Find  the  petitioners  entitled  to  ex- 
penses, and  direct  that  the  same  shall 
form  part  of  the  expenses  in  the 
liquidation :  Also  find  the  said  liqui- 
dator entitled  to  expenses  as  between 
agent  and  client,  and  direct  that  the 
same  shall  form  part  of  the  expenses 
in  the  liquidation,"  &c. 

Counsel  for  Elsmie  &  Son — Younger, 
E.C.— Kemp.  Agents— Mustard  &  Jack, 
8.S.C. 

Counsel  for  Tomatin  Spey  District  Distil- 
lery Company  and  Liquidator— Constable — 
Macmillan.   Agent— A.  B.  Fletcher,  8.S.C. 


Thurtday,  February  1. 

SECOND    DIVISION. 

[Lord  Ardwall,  Ordinary. 
BROWN  V.  NORTH  BRITISH  RAILWAY 
COMPANY. 

Title  to  Heritage— Bownding  Title—Measure- 
ment —  Bownding  Title  where  Lands 
Defined  by  Measurement  and  no  other 
Description. 

A  disposition  in  1810  conveyed  to  a 
canal  company  "all  and  whole  the  piece 
or  pieces  of  ground  consisting  of  four 
acres  and  thirty-seven  thousandth  pturts 
of  an  acre  or  thereby  Scots  measure- 
ment being  part  of  my  lands  .  .  .  which 
are  required  for  the  purposes  of  the 
said  canal  and  on  which  the  company 
have  commenced  their  operations.  It 
contained  no  further  description  of  the 
areaof  groundconveyed.  There  existed, 
however,  extrinsic  evidence  by  which 
the  area  conveyed  could  be  identified. 
The  disposition  had  been  recorded, 
which  under  the  Canal  ComiMiny's  Act 
operated  to  the  effect  of  giving  infeft- 
ment. 

Held  that  to  make  the  disposition  a 
valid  warrant  for  infeftment  the  area 
conveyed  at  the  date  of  infeftment  must 
have  been  a  definite  subject  capable  of 
identification;   that  extrinsic  evidence 
was  therefore  competent  to  identify  it 
at  the  present  time  ;  and  that  the  area 
having  been  identified  the  title  was  a 
bounding  title. 
Prescription — Positive    Prescription — Pos- 
session— Acts  of  Possession  not  Attribut- 
able to  Claim  of  Ovmership — Baihoay 
and  Canal  Company, 

Circumstances  m  which  held  that 
certain  acts  of  possession  on  the  part 


of  a  railway  and  canal  company  were 
not  attributable  to  a  claim  of  owner- 
ship, and  could  not  establish  a  title  by 
prescription. 
Railway — Superfiuous  Lands — Land  Taken 
for  a  Doiiole  Line — Lands  Clauses  Con- 
solidation (Scotland)  Act  1815  (8  and  9 
Vict.  cap.  19),  sec.  120. 

At  the  making  of  a  railway,  land  for 
a  double  line  of  rails  was  taken,  but 
only  a  single  line  was  to  be  at  first  laid, 
the  second  line  to  be  laid  if  and  when 
necessary.  The  land  which  was  not 
immediately  required  was  not  fenced 
off,  but  was  allowed  to  be  used  by  the 
farm  tenants  of  the  adjoining  lands. 

Held  [by  Lord  Ardwall,  Ordinary)  (1) 
that  the  land  acquired  for  the  future 
doubling  of  the  line  could  not  become 
"superfluous  lands"  within  the  meaning 
of  sec.  120  of  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act  1845,  and  (2)  that 
if  it  could,  then  in  that  case  it  would  be 
necessary  for  the  claimant  in  order  to 
succeed,  to  prove  that  at  no  future  date 
would  the  railway  company  require  to 
double  the  line  of  rail. 
On  21st  September  1901  Robert  Ainslie 
Brown  of  Manuel,  S.S.C.,  Edinburgh, 
brought  an  action  against  the  North  British 
Railway  Companv  and  others,  inter  alia, 
(first),  to  have  it  found  and  declared  "  that 
all  and  whole  that  area  of  ground  extend- 
ing to  one  acre  and  sixteen  parts  of  an  acre 
Scots  or  thereby  .  .  .  lying  on  the  south- 
west side  of  the  Union  Canal,  near  the 
village  of  Causewayend,  in  the  parish  of 
Muiravonside  and  coimty  of  Stirling,  is  a 
p>art  and  portion  of  and  comprehended 
within  the  bounds  and  marches  of  the  lands 
and  estate  of  Manuel,  lying  in  the  said 
parish  and  county,  and  belongs  heritably 
to  the  pursuer  as  proprietor  of  the  said 
lands  and  estate  01  Manuel;"  and  (fifth) 
to  have  it  found  and  declared  "  that  all  and 
whdie  that  piece  of  ground  .  .  .  lying  on 
the  north-west  side  of  the  viaduct  forming 
part  of  the  said  defenders'  railway  between 
Manuel  Station  and  Causewayend  Station 
in  the  said  parish  and  county,  and  which 
viaduct  bounds  the  said  piece  of  ground  on 
the  south-east,  is  part  and  portion  of  and 
comprehended  within  the  bounds  and 
marches  of  the  pursuer's  said  lands  and 
estate  of  Mauuel,  and  belongs  heritably  to 
the  pursuer  as  proprietor  of  the  said  lauds 
and  estate  of  Manuel,  and  which  piece  of 
g^und  is  part  of  the  lands  whicn  were 
compulsorify  taken  by  the  Slamannan  Rail- 
way Company  or  by  the  Monkland  Rail- 
ways Company  for  the  purposes  of  their 
undertaking  as  set  forth  in  the  Slamannan 
and  Borrowstounness  Railway  Act  1843  (9 
and  10  Vict.  c.  107),  or  the  Monkland  Rail- 
ways Act  1851  (14  and  15  Vict.  c.  62),  from 
the  pursuer's  .  .  .  author,  and  not  having 
been  required  or  used  by  the  said  defenders 
the  North  British  Railway  Company,  or 
their.  .  .authors  the  Slamannan  Kauway 
Company,  or  the  Monkland  Railways  Com- 

Sany,  for  said  purposes,  has  become  *  super- 
nous  lands '  within  the  meaning  of  the 
.  .  .  sec.  120  of  the  Lands  Clauses  Consoli- 
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dation  (Scotland)  Act  1846,  and  that  in 
terms  thereof  the  same  vested  in  and  be- 
came the  property  of  the  pursuer's  said 
author  as  from  and  after  the  26th  day  of 
June  1869,  and  that  the  same  has  now 
vested  in  and  become  the  property  of  the 
pursuer  in  virtue  of  his  rights  and  titles  to 
the  said  lands  and  estate." 

The  defenders  pleaded — "(5)  The  pursuer 
not  being  owner  of  the  land  specified  in' 
the  first  conclusion  of  the  summons,  the 
defenders  should,  with  respect  thereto,  be 
assoilzied.  (0)  The  pursuer's  claim  to  the 
said  lands  is  barred  by  prescription.  (9) 
The  defenders  are  entitled  to  be  assoilzied 
from  the  .  .  .  fifth  conclusions  of  the 
summons,  .  .  .  (b)  in  respect  the  lands 
described  in  the  .  .  .  fifth  conclusions  are 
not  superfluous  within  the  meaning  of  the 
said  Lands  Clauses  Act.  .  .  ." 

The  facts  of  the  case  are  fully  given  in 
the  opinion  (infra)  of  the  Lord  Ordinary 
(Abdwall),  who  on  27th  May  1905  pro- 
nounced this  interlocutor — "Finds  and 
declares  that  all  and  whole  that  area  of 
g^und  extending  to  1  acre  and  16  parts 
of  an  acre  Scots  or  thereby,  .  .  .  lying  on 
the  south-west  side  of  the  Union  Canal, 
near  the  village  of  Causewayend,  in  the 
parish  of  Muiravonside  and  county  of 
Stirling,  with  the  exception  of  that  portion 
of  same  which  is  .  .  .  marked  by  the  words 
'  Lumber  Pit,'  ...  is  a  part  and  portion  of 
and  comprehended  witnin  the  bouuds  and 
marches  of  the  lands  and  estate  of  Manuel, 
lying  in  the  said  parish  and  county,  and 
belongs  heritably  to  the  pursuer  as  pro- 

Srietor  of  the  said  lands  and  estate  of 
[anuel :  .  .  .  Assoilzies  the  defenders  from 
the  fifth  conclusion  of  the  summons.  ..." 

Opinioyi, — "  .  .  .  The  only  really  im- 
portant questions,  however,  are  those 
raised  by  the  fli-st  and  fifth  conclusions. 
Under  the  first  conclusion  the  pursuer 
seeks  to  have  his  right  of  property  declared 
to  1  acre  and  16  parts  of  an  acre  Scots  or 
thereby  marked  A  B  C  on  the  plan.  It 
was,  however,  conceded  in  the  course  of 
the  proof  that  he  was  not  entitled  to  that 
portion  of  the  land  ABC,  which  is  coloured 
yellow  and  marked  with  the  words  'lumber 
pit'  on  the  plan. 

"Before  the  construction  of  the  Union 
Canal,  in  or  about  1819,  the  whole  of  the 
land  at  or  near  the  piece  in  question 
belonged  to  the  estate  of  Manuel  oi  which 
the  pursuer  is  now  the  proprietor.  The 
situation  and  character  of  the  piece  of  land 
in  question  may  be  adverted  to.  The 
Union  Canal  crosses  the  river  Avon  from 
east  to  west  upon  an  aqueduct.  From  the 
west  end  of  the  aqueduct  the  canal  is 
caiTied  westward  for  some  distance  on  an 
embankment,  but  as  the  ground  slopes 
upwards  from  the  bed  of  the  river  Avon 
towards  the  west,  the  embankment  becomes 
less  and  less  till  the  canal  reaches  the  level 
of  the  natural  surface  of  the  gi-ound,  and 
almost  immediately  after  entei's  a  cutting 
made  through  the  pursuer's  lands  and 
increasing  in  depth  as  it  goes  westward. 

"In  the  course  of  making  the  canal  it  is 
evident  that  the  engineei-s  constructing  it 
utilised  the  earth,  stones,  rock,  and  other 


materials  taken  out  of  the  cutting  for  the 
formation  of  the  embankment  which  is 
required  to  support  the  canal  from  the 
time  it  leaves  the  aqueduct  till  it  reaches 
the  natural  surface  level  of  the  ground. 
The  piece  of  ground  now  in  dispute  consists 
of  a  bank  for  about  two-thirds  of  its  length 
beginning  at  ita  eaatmost  point,  while  for 
the  remaining  third  of  its  length  the  ground 
practically  retains  its  natural  configuration, 
while  to  the  west  of  the  ground  in  question 
there  is  a  clay  hill  or  clay  i>it  from  which 
clay  has  been  taken  from  time  to  time  in 
considerable  quantities  for  the  purpose  of 
manufacturing  puddle  clay  for  the  forma- 
tion and  repair  of  the  bed  of  the  canal. 
The  piece  of  ground  in  dispute  has  for 
many  years  been  covered  with  trees  and 
scrub.  Some  of  the  wood  and  cover 
possibly  may  have  been  self-sown,  but 
there  seem  also  to  have  been  a  considerable 
number  of  larch  trees  which  presumably 
have  been  planted,  but  there  is  no  evidence 
in  the  case  to  show  when  or  by  whom  they 
have  been  planted. 

"In  1819  the  estate  of  Manuel  belonged 
to  Mr  John  Baird,  for  whom  Messrs 
MacRitchie,  Bayley,  &  Henderson,  W.S. 
Edinburgh,  acted  as  agents.  -  Mr  Baird 
died  on  the  21st  of  November  1831.  His 
aifairs  seem  to  have  been  in  some  confusion 
at  the  time  of  his  death,  and  on  8th  February 
1838  an  inventory  of  his  personal  estate 
was  given  up  in  the  Commissary  Court  at 
Stirling  by  Henry  George  Watson,  G.A., 
Edinburgh,  factor  loco  absentia  to  James 
Hay  junioi',  who  apparently  had  been 
decerned  executor  qica  creditor  of  the  said 
John  Baird.  In  that  inventory  the  whole 
claim  at  the  instance  of  the  deceased  John 
Baird  against  the  Canal  Company  is  set 
forth,  and  is  the  same  as  the  claim  on 
which  the  settlement  I  shall  hereafter  refer 
to  took  place;  but  it  seems  that  in  the 
meantime  Isaac  Bayley,  S.S.C.,  Edinburgh, 
who  married  a  daughter  of  the  Kev.  Dr 
Baird,  a  brother  of  Mr  John  Baird,  pur- 
chased the  estate  of  Manuel  in  1832.  Mr 
Isaac  Bayley  possessed  the  estate  till  his 
death  in  1873.  It  then  passed  to  his  son  Mr 
George  Bayley,  W.S.,  who  held  it  till  his 
death  in  1002,  and  it  was  sold  to  the  present 
pursuer,  Mr  Brown,  in  1003  by  Mr  George 
Bayley's  heirs 

"The  title  of  the  defenders,  the  North 
British  Railway  Compjiny,  who  in  virtue  of 
several  Acts  of  Parliament  now  represent 
to  all  effects  and  purposes  the  Edinburgh 
and  Glasgow  Union  Canal  Company,  con- 
sists of  a  disposition  by  John  Baird,  then 
proprietor  or  Manuel,  to  the  said  Canal 
Company,  dated  12th  February  1819.  Under 
the  Canal  Company's  Act,  section  60,  this 
disposition  when  recorded,  which  was  done, 
is  declared  to  have  the  same  effect  as  if  a 
'formal  disposition  had  been  executed  and 
followed  by  charter  and  seisin.'  By  the 
said  disposition  the  land  conveyed  to  the 
Canal  Company  is  thus  described — '  All  and 
whole  the  piece  or  pieces  of  ground  con- 
sisting of  four  acres  and  thirty -seven 
thousandth  parts  of  an  acre  or  thereby 
Scots  measurement,  being  part  of  my  saia 
lands  and  estate  of  Manuelmiln,  situated 
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within  the  parish  of  Muiravonside  and 
county  of  Stirling,  which  are  required  for 
the  purposes  of  the  said  canal,  and  on 
which  the  company  have  commenced  their 
operations.' 

"The  said  disposition  contains  the  further 
clause,  'and  in  respect  it  is  impossible  to 
ascertain  the  precise  quantity  of  land  to  be 
occupied  by  the  company  until  the  canal 
and  works  connected  therewith  are  com- 
pleted, it  is  hereby  declared  that  after  the 
said  works  are  completed  a  measurement 
of  the  g^round  occupied  therebr  shall  take 
place,  and  in  case  it  turn  out  that  the  said 
ground  extends  to  more  than  is  herein 
specified,  the  company  shall  pay  to  me  for 
the  excess  at  the  rate  of  £75  sterling  per 
acre  Scots  measurement,  and  should  it  turn 
out  that  the  quantity  is  less  than  is  herein 
specified,  I  oblige  myself  and  my  foresaids 
to  repay  to  the  said  company  such  part  of 
the  price  as  shall  correspond  at  the  foresaid 
rateper  acre  to  such  difference.* 

"  These  clauses  show  that  while  it  was  at 
the  time  supposed  that  the  extent  of  land 
therein  mentioned  was  all  that  would  be 
required  for  the  purposes  of  the  canal,  yet 
there  was  to  be  a  future  measurement  and 
settlement  fixing  definitely  what  land  was  to 
be  permanently  acquired  by  the  company, 
it  was  doubtless  contemplated  that  there 
should  thereafter  be  a  plan  made  out  and  a 
sapplementary  deed  executed.  A  plan  of 
the  g^rotind,  evidently  founded  on  careful 
measurement,  was  made  by  Mr  Home,  a 
surveyor  In  the  employment  of  the  Oanal 
Company,  in  1822,  which,  with  its  table  of 
contents,  shows  very  distinctly,  as  it  was 
first  drawn  out,  the  ground  permanently 
acquired  by  the  Oanal  Company,  being  4*218 
acres;  this  consisted  of  the  4037  acres 
mentioned  in  the  disposition  and  a  small 
quantity  "ISl  acre  which  is  referred  to  in 
Uie  correspondence  as  having  consisted  of 
a  space  of  ten  feet  on  each  side  of  the 
acqueduct.  But  apparently,  shortly  after 
the  plan  had  been  drawn,  the  canal  com- 
pany altered  the  plan  and  table  of  contents 
so  as  to  transfer  from  the  table  of  contents 
of  the  spoil  banks  to  the  table  of  land 
retained  by  the  company,  the  area  in  dis- 
pute consisting  of  1"016  acres.  The  settle- 
ment following  on  the  measurement  was 
very  long  delayed ;  the  first  letter  on  the 
subject  which  is  produced  is  dated  Otb 
August  1830,  in  which  the  agents  for  the 
proprietor  of  Manuel  called  the  attention 
of  tne  canal  surveyor  to  the  '  still  unsettled 
claim  of  Mr  Baird  of  Manuel.'  A  state  of 
claim  for  Mr  Baird  as  at  Martinmas  1831  has 
been  produced,  and  a  discharge  by  Mr  Wat- 
son, accountant  in  Edinburgh,  who,  after  Mr 
Baird's  death,  had  come  to  represent  Mr 
Baird's  executor-creditor,  was  granted  to 
the  Oanal  Company  on  6th  September  1888, 
and  has  been  recovered  from  tne  defenders. 
This  discharge  proceeds  on  the  narrative 
'  that  the  Canal  Company  were  indebted  to 
John  Baitd  at  the  time  of  his  death  on  2l8t 
November  1831  in  certain  sums  of  money  on 
account  of  said  company's  portions  of  his 
estate  of  Manuel  MUl,  and  for  ground  taken 
by  them  from  the  said  estate,  amounting 
with  interest  to  that  date  to  the  sum  of 


£466,  148.  4d.,  conform  to  detailed  state 
thereof  as  adjust^  by  Messrs  MacRitchie, 
Bayley  &  Henderson,  writers  in  Edinburgh.' 

•'The  above  sum  with  additional  interest 
on  part  thereof  brought  up  the  sum  due  to 
Mr  Watson  to  £586,  Os.  2d.  sterling,  and  by 
the  said  deed  he  discbaives  the  Canal 
Company  of  that  sum.  This  state  refers 
to  the  numbers  and  figures  on  the  plan 
of  1822,  No.  83b.  According  to  the  state 
4"037  acres,  which  is  the  quantity  men- 
tioned in  the  disposition,  are  represented 
as  having  been  paid  for  by  the  £302, 
15s.  6d.  also  mentioned  in  the  disposi- 
tion, but  there  is  added  the  *181  acre,  which, 
at  the  rate  of  £76  an  acre,  made  a  difference 
of  £13,  lis.  6d.  This  then  is  declared  in  the 
state  to  be  the  ground  'occupied  by  the 
canal.'  The  result  of  reading  the  discharge, 
claim,  and  plan  along  with  the  disposition 
is  to  identify  exactly  oy  measurements  and 
boimdaries  the  ground  acquired  by  the 
Canal  Company.  The  difference  between 
the  figures  in  the  disposition  and  in  the 
'  final  settlement  was  so  small  that  probably 
neither  party  thought  there  was  any  need 
for  a  supplementary  deed.  But'  the  matter 
does  not  stop  there,  for  the  second  portion 
of  the  state  deals  with  what  are  there 
termed  'spoil  banks,'  and  it  is  plain  by  a 
reference  to  the  plan  that  these  include  the 
whole  of  the  land  now  in  dispute.  .  .  .  The 
claim  in  respect  of  the  spoil  banks  consists  of 
(FirH,)  a  claim  for  an  agreed-on  rent  for  the 
years  1^0  to  1826,  both  inclusive,  and  then 
a  claim  'for  deterioration  of  ground  by 
nioU  banks,  4*292  acres  at  £40  per  acre.' 
According  to  this  state  of  claim,  on  which 
the  settlement  between  the  parties  took 
place  and  the  discharge  already  referred  to 
was  granted,  it  is  made  clear  that,  beyond 
the  4*218  acres  above  referred  to  no  land 
was  purchased  or  paid  for,  and  in  particular 
that  the  spoil  banks,  which  by  reference  to 
the  plan  are  found  to  embrace  the  whole  of 
the  ground  now  in  dispute,  were  treated  as 
still  parts  of  Manuel  property,  for  the 
deterioration  of  which  by  tne  Canal  Com- 
pany having  used  them  as  spoil  banks,  they 
paid  damages  at  the  rate  of  £40  per  acre. 

"It  seems  from  superinduced  markings  on 
the  plan  No.  83b  of  process  and  the  remarks 
upon  these  additions  made  upon  the  rough 
copy  of  No.  93b,  that  a  dispute  had  arisen 
as  far  back  as  1822  as  to  the  land  in 
question.  The  Canal  Company  wished  to 
retain  the  said  piece  of  land,  and  from 
evidence  in  the  case  it  appears  that  they 
had  marked  it  out  as  their  own  by  march 
stones,  without  any  permission  from  the 

Eroprietor  of  Manuel.  The  correspondence 
rings  this  out  very  clearly,  but  all  dis- 
putes which  had  then  arisen  were  settled 
by  the  subsequent  discharge  which,  taken 
along  with  the  claim  and  plan  referred  to 
therein,  shows  that  the  whole  land  con- 
veyed under  the  disposition  was  the  4*()87 
acres  there  mentioned,  and  this,  with  the 
■181  acre  additional,  is  all  that  was  paid  for 
by  the  Canal  Company  as  land  taken  by 
purchase.  I  am  therefore  of  opinion  that 
the  defenders  have  not  a  title  entitling 
them  to  prescribe  a  right  to  any  land 
beyond  the  boundaries  of  the  land  thereby 
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conveyed,  which,  in  my  opinion,  are  quite 
definitely  fixed  by  the  documenta  and  plans 
above  referred  to. 

"It  was  strongly  argued  for  the  defenders 
that  the  disposition  must  be  looked  at  by 
itself,  and  that  extrinsic  evidence  is  inad- 
missible. In  this  case,  however,  the  evi- 
dence of  the  plan  and  settlement  can  hardly 
be  called  extrinsic,  for  in  gremio  of  the 
disposition  there  is  a  reference  to  a  future 
measurement  and  settlement  under  which 
the  precise  ground  required  for  the  pur- 
poses of  the  canal  was  to  be  ascertained, 
and  this  is  probably  the  reason  why  no 
plan  was  annexed  to  the  disposition  snow- 
ing the  situation  of  the  4*037  aci-cs  thereby 
conveyed.  It  appears  to  me  therefore  that 
I  am  entitled  to  read  the  disposition  by  the 
light  of  the  final  measurement  and  settle- 
ment to  which  the  disposition  itself  refers 
me,  and  without  whicu  the  description  in 
the  disposition  of  the  land  conveyed  is 
defective  and  unsatisfactory.  I,  accord- 
ingly, have  arrived  at  the  conclusion  that 
the  defenders'  title  is  a  bounding  title 
under  which  they  cannot  acquire  by  pre- 
scription any  land  in  excess  or  the  subjects 
actually  conveyed.  The  decision  in  Autd 
V.  Hay,  6th  March  1880,  7  R.  663,  and  other 
decisions  to  a  similar  effect,  accordingly  do 
not  apply  to  the  present  case. 

"The  defenders,  however,  require  not  only 
to  produce  such  a  title  as  will  admit  of 
their  acquiring  the  land  by  prescriptive 
possession,  but  also  to  prove  possession  for 
twenty  years  attributable  to  their  title  as 
proprietors,  and  not  to  any  inferior  right. 
I  do  not  think  they  have  made  out  such  a 
case.  The  first  fact  founded  on  by  them  is 
the  existence  and  position  of  the  march 
stones.  Now,  a  reference  to  the  corre- 
spondence shows  that  these  march  stones 
were  put  down  before  the  settlement  was 
arrived  at  which  determined  what  land  was 
to  be  permanently  retained  by  the  Canal 
Company  and  what  land  was  to  "be  regarded 
as  damaged  land  left  in  the  hands  of  the 
proprietors  as  spoil  banks.  Whatever  may 
be  said  as  to  the  competency  of  extrinsic 
evidence  to  explain  the  title,  I  think  when 
we  come  to  the  question  of  possession,  and 
the  existence  of  march  stones  is  founded 
on,  it  is  competent  to  inquire  when  and 
under  what  circumstances  these  march 
stones  were  placed  there,  and  the  result 
of  such  inquiry  is  to  show  that  these  march 
stones  were  put  down  there  without  the 
consent  of  the  proprietor  of  Manuel,  and 
at  a  time  when  it  was  undetermined  what 
land  the  Canal  Company  were  to  take. 
And  there  is  no  doubt  that  their  presence 
at  the  points  they  were  placed  at  led  all 
along  and  down  to  the  present  time  to 
constant  misapprehensions  on  the  part  of 
persons  who  naturally  believed  that  they 
correctly  marked  the  boundary  of  the  de- 
fenders' ground.  It  seems  to  me  that  such 
possession  otherwise  a«  the  Canal  Com- 
pany (and  afterwards  the  Railway  Com- 
pany) bad  was  attributable  to  the  rights  of 
tenancy  the  company  acquired  from  the 
proprietors  of  Manuel. 

"A  memorandum  as  to  the  Canal  Com- 
pany's   matters,  drawn   up    by  Mr  Isaac 


Bayley,  who  purchased  the  property  from 
Mr  Baird's  representatives,  dated  16tn  July 
1811,  propounds  as  one  of  the  questions  the 
following : — '  To  state  what  portions  of  the 
spoil  banks  .  .  .  the  company  are  to  have 
right  to  in  absolute  property.  These  spoil 
banks  together  make  up  the  area  now  in 
question. 

"Following  on  this,  the  memorandum 
proposes  that  the  company  are  to  fence 
ana  enclose  whatever  they  are  to  get  in 
absolute  property  with  a  stone  fence  of  a 
certain  description.  The  answer  to  this  is 
to  be  found  in  a  letter  dated  6th  July  1841 
by  Mr  Ellis,  on  behalf  of  the  Canal  Com- 
pany, to  Mr  Bayley,  in  which  he  says  that 
the  Canal  Committee  will  take  a  twenty 
years'  lease  of  the  spoil  bank  at  £5  a  year, 
but  will  not  purcnase  any  part  of  the 
ground  as  the  cost  of  enclosing  it  would 
be  too  great. 

"It  appears  that  the  company  duly  en- 
tered into  possession  of  the  land  under  this 
arrangement,  but  so  little  was  the  estate 
of  Manuel  looked  after  that  no  claim  was 
made  for  rent  till  9th  April  1SS2,  when  £66 
was  claimed,  being  eleven  years'  rent,  and 
that  sum  was  afterwardspaid  as  is  shown 
by  the  correspondence.  The  ground  which 
was  leased  is  indifferently  called  the  spoil 
bank  and  the  clay  bank.  Staictlv  speak- 
ing, the  spoil  bank  only  consistea  of  Uie 
eastmost  two-thirds  of  the  area  in  dispute, 
while  the  clay  hill  was  situated  wholly  on 
what  is  marked  No.  3  upon  the  plan  of  1822. 
In  the  correspondence,  however,  these  terms 
are  applied  indifferently  to  the  whole 
ground.  .  .  . 

"The  matter  came  up  again  in  1878,  and 
after  some  correspondence  a  lease,  dated 
3rd  and  4th  February  1874,  was  entered  in- 
to, granting  a  lease  for  six  years  from  Mar- 
tinmas 1878.  The  lease  confers  the  privi- 
lege of  taking  clay  from  that  baiUE  or 
enclosure,  'part  of  the  estate  of  Manuel, 
which  is  situated  immediately  to  the  west 
of  the  aqueduct  on  the  Union  Canal  over 
the  river  Avon,  and  is  bounded  on  the 
eastern  side  by  the  said  canal,  and  on  the 
western  side  by  a  road  from  Causewayend 
Bridge  to  a  ford  on  the  river  Avon.  In 
my  opinion  this  description  covers  not  only 
the  clay  hill  proper,  but  the  area  in  ques- 
tion. In  point  of  fact  these  subjects  all 
formed  part  of  the  same  enclosure,  and 
although  it  is  true  that  the  provision  as  to 
taking  clay  and  restoring  to  natural  level 
applies  strictly  only  to  the  clay  hill,  it 
seems  to  me  that  the  lease  includes  the 
area  in  question.  It  is  further  proved  that 
all  alongthe  Canal  Company's  servants  were 
accustomed  to  tip  dredgings  from  the  canal 
on  to  the  place  in  question  with  the  two 
objects  of  getting  rid  of  the  dredgings  and 
strengthening  the  bank  of  the  canal  at 
that  place.  With  their  doing  this  nobody 
seems  to  have  interfered.  It  did  no  one 
any  harm;  on  the  contrary,  it  tended  to 
strengthen  the  bank  and  obviate  the  danger 
of  leaks  and  landslips  which  were  to  be 
feared  alike  by  the  proprietor  of  Manuel 
and  the  Canal  Company. 

"There  is  also  some  evidence  that  now 
and  again  the  employees  of  the  Canal  Com- 
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pany  cut  trees  on  the  ground  in  question 
for  the  purpose  of  forming  jetties  or  arms 
for  jetties  alooK  the  canal,  and  it  is  cer- 
tainly a  remark  rather  in  favour  of  the 
defenders  that  while  Mr  Bayley  wrote 
objecting  to  the  cutting  of  these  trees  he 
afterwa^  allowed  the  matter  to  drop. 
Probably  be  did  not  think  it  worth  while 
insisting  on  being  paid  for  them.  The 
most  important  act  01  possession,  however, 
which  has  been  exercised  by  and  on  behalf 
of  the  defenders  was  exercised  by  their 
tenants  the  Logans,  who  built  a  cottage  on 
the  area  in  dispute.  This  they  did  in  virtue 
of  a  lease  which  they  got  from  the  defen- 
ders on  2f7th  July  1804.  But  it  may  be  said 
that  even  if  the  proprietor  of  Manuel  ever 
had  any  notice  of  what  was  being  done, 
there  was  no  reason  why  he  should  object 
to  a  cottage  of  some  value  being  built  on 
ground  belonging  to  him,  but  which  was 
of  practically  no  value  to  him. 

"  On  the  whole  of  this  part  of  the  case,  I 
am  of  opinion  that  the  facts  founded  on  by 
the  defenders  as  tending  to  prove  posses- 
sion may  fairly  be  attributed  either  to  the 
false  position  of  the  march  stones  marked 
A  B  C,  or  to  the  leases  granted  to  the 
defenders  and  their  predecessors  by  the 
proprietors  of  Manuel  or  to  the  valueless 
character  of  the  spoil  bank  itself,  or  to  the 
combination  of  one  or  more  of  these  causes. 

"...  [flis  Lardshvp  here  dealt  with, 
arxother  conclusion  of  the  aummons].  .  .  . 

"  In  the  fifth  conclusion  of  the  summons 
the  pursuer  seeks  to^  have  it  found  and 
declared  that  the  piece  of  ground  there 
described  vested  in  and  became  the  pro- 
perty of  the  pursuer's  author  as  from  and 
after  the  26th  day  of  June  1883,  and  that 
the  'same  has  vested  in  and  become  the 
property  of  the  pursuer  in  virtue  of  his 
titles  to  the  estate. 

"  When  the  Slamannan  and  Bo'ness  Rail- 
way was  constructed  the  defenders'  pre- 
decessors considered  it  a  prudent  act  wbile 
laying  down  only  a  single  line  of  rails  at 
first,  yet  so  to  construct  their  railway 
works  as  that  should  it  at  any  time  become 
advisable  to  double  their  line  that  could  be 
done  without  new  works  being  executed 
beyond  the  laying  down  of  anouier  line  of 
rails;  and  to  enable  this  to  be  done  thej 
acquired  under  their  Acts  and  within  their 
limits  of  deviation  enough  land  to  double 
their  line  all  along  its  length.  The  cut- 
tings and  embankments  were  so  constructed 
as  vo  permit  of  a  double  line  of  rails  being 
laid,  but  when  it  came  to  building  the 
viaduct,  while  they  took  enough  of  ground 
to  enable  them  to  construct  a  viaduct  for  a 
double  line  of  rails,  the  viaduct  actually  con- 
structed by  them  was  only  constructea  for  a 
single  line.  At  the  place  in  question  the  de- 
fenders' predecessors  acquired  a  strip  of  land 
36  feet  in  breadth.  It  is  undisputea  that  in 
constructing  all  viaducts  railway  companies 
acquire  at  least  enough  land  to  provide  for 
a  space  of  3  feet  oh  each  side  of  the  viaduct 
by  which  they  may  have  access  to  all  parts 
of  it  for  repairs  and  the  like  without  tres- 
passing on  g^und  belon^ng  to  others. 
Accordingly  the  present  viaduct  was  con- 
structed with  its  eastern  elevation  three 


feet  from  the  eastern  boundary  of  the  said 
strip.  The  viaduct  itself  occupies  15  feet 
more.  It  is  admitted  that  the  Railway 
Company  require  3  feet  on  the  west  to 
repair  the  present  viaduct,  and  the  present 
claim  accordingly  is  for  the  strip  16  feet 
wide  which  forms  the  westmost  part  of  the 
ground  acquired  by  the  defenders'  authors 
at  that  place,  and  the  pursuer  maintains 
that  this  15  feet  has  become  superfluous 
land  within  the  meaning  of  section  120  of 
the  Lands  Clauses  Consolidation  (Scotland) 
Act  1845,  and  that  it  vested  in  the  pursuer's 
authors  on  the  expiry  of  ten  years  from 
26th  June  1863,  being  the  expiration  of  the 
time  limited  by  the  special  Act  for  the 
completion  of  tne  railway  works. 

"I  am  of  opinion  that  this  claim  is  not 
well  founded.  In  the  first  place,  it  appears 
to  me  that  land  taken  for  the  future  doub- 
ling of  a  line  of  railway  is  not  the  kind  of 
land  which  falls  under  the  section  relating 
to  superfluous  land  at  all.  It  certainly  does 
not  seem  to  fall  within  any  of  the  categories 
laid  down  by  Lord  Chancellor  Cairns  in  the 
case  of  the  Directors  of  the  Great  Western 
Ratlway  Company  v.  May  (L.R.,  7  E.  &  I. 
App.  2^,  see  particularly  foot  of  page  292), 
and  it  seems  to  me  to  be  not  within  the 
policy  of  the  said  section,  which  is  to  pre- 
vent railway  companies  becoming  land- 
owners, which  is  a  character  foreign  to  the 
enterprise  for  f urtliering  which  alone  they 
obtain  compulsory  powers  to  take  land  (see 
the  case  last  citea  at  page  2B3,  and  also 
Lord  Hatherley's  opinion  in  the  case  of 
Hooper  v.  Bourne,  L.B.,  5  App.  Cas.  13). 
But  assuming  that  the  Act  does  apply  to 
any  extent  to  land  taken  at  the  original 
consti-uction  of  a  railway  for  the  pm-pose 
of  at  any  time,  if  necessary,  doubling 
the  line,  the  next  observation  is  that, 
as  laid  down  in  the  case  of  Hooper  above 
referred  to,  the  burden  of  proving  a  title 
to  superfluous  land  lies  upon  the  claimants; 
and  I  am  of  opinion  that  in  the  present  case 
the  pursuer  has  not  discharged  that  burden. 
In  order  to  do  so  I  think  he  would  require 
to  show  that  at  no  future  time  will  the 
defenders  require  to  double  their  railway, 
and  the  evidence  in  this  case  shows  that 
far  from  that  being  the  case  the  time  for 
doubling  it  may  arrive  at  any  moment. 
The  pursuer  laid  great  stress  upon  what  he 
alleged  to  be  the  abandonment  oy  the  Rail- 
way Company  of  the  land  in  question,  and 
at  the  hearing  on  the  evidence  his  counsel 
founded  strongly  on  the  fact  that  the  land 
belonging  to  the  defenders  at  the  viaduct 
was  not  lenced  in,  and  had  been  regularly 
ploughed  and  cropped  as  part  of  the  adjoin- 
ing fields.  It  appears  to  me  that  the  sug- 
gestion that  the  land  should  have  been 
fenced  is  a  most  ridiculous  one.  To  begin 
with,  I  think  it  is  certain  that  the  severance 
damage  originally  paid  by  the  Railway 
Company  was  calculated  on  the  footing 
that  there  should  be  free  ingress  and  egress 
under  the  arches  of  the  viaiduct.  At  least 
that  is  the  footing  on  which  every  case  I 
have  known  of  relating  to  a  viaduct  has 
been  settled.  In  particular,  I  may  mention 
the  Glenflnnan  viaduct,  regarding  which 
there   was   an   interesting    discussion   on 
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evidence  as  to  whether  red  deer  would  use 
the  passages  under  the  arches  of  the  viaduct 
for  travelling  between  one  part  of  the  forest 
and  another.  But  even  supposing  the  Bail- 
way  Company  were  entitled  to  put  up  such 
a  fence,  they  nad  very  good  reasons  for  not 
doing  so,  because,  on  the  one  hand,  it  would 
cause  needless  expense  to  themselves,  and 
on  the  other  hand  it  would  prevent  the 
pursuer's  tenants  from  using  the  ^^und  as 
part  of  their  cropping  land,  which  would 
obviously  be  a  most  unneighbourly  act.  I 
therefore  cannot  hold  that  the  omission  to 
fence  the  land  in  question  implies  abandon- 
ment thereof  by  the  Railway  Company  to 
the  effect  of  rendering  it  superfluous  land. 
For  these  reasons  I  nave  no  hesitation  in 
assoilzieing  the  defenders  from  the  fifth 
conclusion  of  the  summons. 

"  Of  course  the  judgment  now  given  does 
not  affect  any  possible  questions  which  the 
Messrs  Logan  may  raise  regarding^  the 
ground  in  question,  or  the  cottage  built  by 
them  thereon. 

"With  regard  to  expenses,  while  it  may 
be  said  that  the  success  has  been  so  far 
divided,  yet  the  pursuer  has  been  successful 
upon  the  first  conclusion  of  the  summons, 
with  which  the  greater  part  of  the  evidence, 
oral  and  vmtten,  was  concerned.  I  accord- 
ingly find  the  pursuer  entitled  to  one-half 
of  his  expenses  from  the  23rd  of  February 
1906,  as  the  same  may  be  taxed  by  the 
Auditor." 

The  defenders,  the  North  British  Railway, 
reclaimed,  and  argued — (1)  It  had  not  been 
shown  (and  the  onus  was  on  the  pursuer) 
that  thedef  enders  were  in  possession  of  more 
than  the  acreage  "  or  thereby"  specified  in 
the  disposition.  The  defenders  had  got 
'181  acres  more  than  the  4-037,  why  not  an 
additional  1"016?  After  forty  years'  pos- 
session of  the  defenders,  e.g.,  182&-1860,  it 
was  incompetent  for  the  pursuer  to  go 
back  and  seek  to  show  by  extrinsic  evi- 
dence that  the  defenders  or  their  authors 
bad  taken  more  than  the  title  of  1819  gave 
them— AttM  v.  Hay,  March  5, 1880, 7  B.  663, 
17  S.L.R.  465  ;  Rankine  on  Land  Owner- 
ship, p.  30  ;  BiMxleugh  v.  Cunynghame, 
November  30,  1828,  6  S.  57 ;  Fffrbes  v. 
Livingstone,  November  29,  1827,  6  S.  167 
at  173;  Wallace  v.  University  Court  of 
St  Andrews,  July  20, 1004, 6  F.  10&,  41  8.L.R. 
812.  (2)  Even  if  the  pursuer  had  shown 
that  tne  ground  in  question  was  not  part 
of  the  4'037  acres,  there  was  nothing  in  the 
title  to  prevent  the  North  British  Railway 
proving  that  they  had  acquired  the  extra 
acre  by  prescription.  There  was  no  plan 
appended  to  or  incorporated  in  the  disposi- 
tion. The  plan,  discharge,  and  claim  re- 
ferred to  by  the  Lord  Ordinary  as  con- 
tributing to  make  up  a  bounding  title  were 
extrinsic  evidence,  and  such  evidence  was 
not  competent  to  withstand  the  evidence 
of  possession,  nor  could  a  bounding  title  be 
so  constituted — Auld  v.  Hay,  and  other 
cases  cit.  supra;  also  Fraser  v.  Lovat, 
February  18,  1898,  25  R.  608,  35  S.L.R.  471 ; 
Cooper's  Trustees  v.  Stark's  Trustees,  July 
14,  1808,  25  R.  1160,  36  S.L.R.  807,  opinions 
of  Lord  Justice-Clerk  and  Lord  M'Laren. 
The  pursuer  said  that  here  there  was  no 


clause  of  parts  and  pertinents  as  in  Cooper; 
the  absence  of  a  clause  of  parts  and 
pertinents  did  not  in  any  way  prevent 
prescription — Beaumont  v.  Lord  GUnlyon, 
July  11,  1813,  5  D.  1337;  Lord  Mackenzie 
at  1342.  The  title  was  not  a  bounding  title; 
the  mere  statement  of  acreage  or  dimen- 
sions could  not  per  se  constitute  a  bounding 
title — Ure  v.  Anderson  and  Others,  Febru- 
ary 26,  1834,  12  S.  494;  Bell's  Principles, 
sec.  738;  Bankine  on  Land  Ownership, 
96,  97,  and  Duff  therein  cited;  Coopers 
Trustees  v.  Stark's  Trustees,  supra,  and 
Erskine  Inst,  ii,  6,  2,  and  Stair  ii,  3,  20, 
therein  referred  to ;  Douglas  v.  Lyme,  Feb- 
ruary 2,  1630,  M.  2262.  This  last  case  was  a 
fortiori  of  the  present,  and  never  apparently 
had  been  challenged.  There  was  nothing 
accordingly  in  the  disposition  preventing 
possession  (if  they  proved  it)  being  refer- 
able to  their  title,  or  being  reconcilable 
with  it,  which  'nas  sufficient — Education 
Trust  Governors  v.  ifacalister,  July  6, 1893, 
30  S.L.R.  818.  Possession  does  not  merely 
explain  the  title,  but  if  there  is  a  habile 
title  and  possession  has  followed,  the  pos- 
session then  constitutes  the  title.  They 
had  proved  possession,  possession  of  so  fuU 
a  chsiractor  that  it  was  only  compatible 
with  ownership,  and  must  be  ascribed  to 
the  title  of  1819.  They  must  succeed  if  they 
showed  possession  either  from  1S20-1860,  or 
from  1884-1004.  They  had  succeeded  in 
showing  possession  tor  both  of  these 
periods.  [The  pursuer  not  challenging  the 
Lord  Ordinary's  judgment  on  the  fifth 
conclusion  of  the  summons,  no  argument 
on  it  was  necessary.  The  following  author- 
ities on  that  point  in  the  case  had  been 
quoted— ZHrectort,  &c.  of  Oreat  Western 
Baihoay  Company  v.  May,  [1874]  L.B.  7 
E.  &  I.  App.  283 ;  Hooper  v.  Bourne  [18771, 
3  Q.B.D.  258  and  (1880)  5  App.  Cas.  1 ;  North 
British  Raihoay  v.  Moon's  Trustees,  Febru- 
ary 8,  1879,  6  B.  640,  16  S.L.R.  320;  Fmslev 
V.  North-Eastem  RiaUioay  Company,  [1806J 
1  Cb.  418;  Stewart  v.  Highland  Railway 
Company,  March  8, 1888, 16  R.  580,  26  S.L.B. 
438 ;  Norton  v.  London  and  North-  Western 
Railway  Company  (1879),  L.R.  13  Oh.  D.  268 ; 
Belts  v.  The  urem  Eastern  Railway  Com- 
pany, [1878]  L.B.,  3  Ex.  D.  182;  Macfie  v. 
Caluinder  and  Oban  Railtoay,  February 
25,  1898,  25  B.  (H.L.)  19,  36  S.L..R  413; 
Hobbs  v.  Midland  Railway  Company, 
L.R.  [1882]  20  Ch.  D.  418]. 

The  pursuer  (respondent),  who  did  not 
challenge  the  judgment  on  the  fifth  con- 
clusion, argued — In  all  the  cases  referred 
to  by  defender  there  was  a  title  capable  of 
carrying  what  was  claimed,  or  a  title  which 
required  to  be  interpreted.  In  Cooper  ▼. 
Stark  the  possession  was  under  the  clause 
of  parts  and  pertinents;  there  was  none 
here.  Here  there  was  a  definite  amount 
of  ground  conveyed,  unaccompanied  by 
any  description  applying  to  a  larger 
amount.  The  plan,  claim,  and  discharge 
identified  the  ground  conveyed,  and  the 
extra  '181  had  been  shown  to  be  a  strip 
of  ground  along  the  aqueduct  g^ven  for 
purposes  of  repair.  They  were  not  claim- 
ing this;  possioly  the  "or  thereby"  might 
be  wide  enough  to  cover  this,  but  it  was 
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not  wide  enough  to  cover  the  ground 
claimed.  The  title  was  a  bounding  title, 
or  at  any  rate  a  limitation  in  gremio  of 
defenders'  title,  such  as  figured  by  Lord 
Glenlee  and  Lord  Meadowbank  in  Ure 
▼.  Anderson,  gwpra.  Prescription  might 
secure  a  progress  of  titles,  as  m  Fraaer  \, 
Lovat,  aupra,  or  interpret  a  grant,  as  in 
Cooper  V.  Stark,  aupra,  it  was  not  itself 
the  title.  Douglas  v.  Lyme  was  very  shortly 
reported.  It  might  well  have  been  that 
there  were  no  means  of  identifying  which 
four  acres  out  of  the  six  were  those  disponed. 
In  any  event  such  possession  as  the  defenders 
had  had  was  not  referable  to  their  title. 

At  advising — 

Lord  Jubtice-Clbrk — I  have  formed  in 
this  case  a  very  decided  opinion  in  favour 
of  the  view  expressed  by  the  Lord  Ordinary. 
It  appears  to  me  that  it  is  established  that 
the  disposition  to  the  defenders'  prede- 
cessors was  a  disposition  of  a  fixed  and 
defined  area  of  4*037  acres,  sufficiently 
defined  at  the  time  to  give  a  basis  for 
infeftment  as  of  a  subject  distinguishable 
and  certain. 

The  next  question  is,  can  the  subject  so 
conveyed  be  identified?  It  is  maintained 
that  extrinsic  evidence  could  not  be  received 
to  identify  the  specific  piece  of  ground.  I 
cannot  assent  to  that.  The  ground  must 
have  been  marked  out  in  some  way  at  the 
time,  or  the  specific  and  minute  measure- 
ment could  not  have  been  ascertained.  If 
the  marking  no  longer  exists,  but  there  are 
means  extnnsically  of  locating  where  they 
must  have  been,  I  can  see  no  incompetency 
in  considering  and,  if  they  are  satisfactory, 
in  ftiving  effect  to  them.  Now,  the  plan 
which  was  made  in  1822,  and  the  letters 
passing  at  the  time,  are  in  my  opinion 
conclusive  as  to  what  the  boundaries  of  the 
4*037  acres  were,  and  that  the  1*015  acres 
which  form  the  subject  of  the  litigation 
were  not  part  of  what  was  conveyed. 

I  fully  accept  the  view  that  a  description 
by  measurement  may  not  be  sufficient  to 
exclude  a  disponee  from  prescribing  to  a 
neater  extent  than  the  measurement  in 
the  description,  such  a  measurement  being 
not  taxative  necessarily.  But  here  there  is 
nothing  in  the  title  in  the  way  of  descrip- 
tion which  seems  capable  of  being  read  aa 
covering  any  larger  area  than  that  con- 
tained in  the  measurement  given.  There  is 
nothing  in  the  title  here  to  which  any 
larger  extent  of  ground  than  is  contained 
in  the  measurement  can  be  ascribed.  It  is 
by  measurement  alone  that  any  description 
is  given. 

But,  further,  I  find  no  ground  for  holding 
that  the  defenders  have  had  such  possession 
as  would  have  sufficed  to  establish  their 
right  by  prescription  to  a  larger  area  than 
that  stated  in  their  title,  even  upon  a  title 
habile  to  enable  a  prescriptive  right  to  be 
obtained  by  possession.  On  the  contrary, 
I  find  at  one  time  rent  negotiated  for  and 
paid,  and  at  another  proposals  to  buy, 
which  fell  through  because  it  was  thought 
it  would  be  too  expensive  to  erect  a  fence 
which  was  stipulated  for.  To  pay  rent  for 
ground,  or  to  negotiate  for  its  purchase,  is 


scarcely  consistent  with  the  running  of  & 
possession  capable  of  giving  ground  for 
maintaining  a  right  proved  by  prescriptive 
possession. 

Concurring  as  I  do  in  the  decision  on  fact 
and  the  reasoning  in  law  so  clearly  stated 
by  the  Lord  Ordinary,  I  do  not  think  it 
necessary  to  go  into  the  case  more  fully, 
and  would  move  your  Lordships  to  adhere 
to  his  judgment. 

LoBD  Kyllachy — In  this  case  I  ag;ree 
with  the  Lord  Ordinary  and  upon  both  his 
grounds.  The  defenders' case  is  laid  on  the 
positive  prescription,  and  I  am  of  opinion 
—(1)  that  they  have  no  habile  title— that  is 
to  say,  no  clear  and  distinct  title  duly  con- 
stituted by  infeftment— which  upon  any 
reasonable  construction  covers  the  ground 
in  dispute;  (2)  that  even  assuming  such 
habile  title  they  have  not  had  for  the 
requisite  period  continued  and  unequivocal 
possession — possession  clearly  and  unequi- 
vocally referable  to  the  title  alleged. 

The  title  founded  on  is  the  recorded  dis- 
position of  1810,  which  if  capable  of  forming 
a  good  warrant  for  infeftment,  admittedly 
operated,  by  virtue  of  the  Canal  Company's 
Act,  to  the  same  effect  as  if  it  had  contained 
a  procuratory  and  precept  and  had  been 
followed  by  sasine  as  required  by  the  exist- 
ing law.  And  I  quite  recognise  that  in 
construing  such  a  disposition  for  the  pur- 
poses of  the  positive  prescription  that  con- 
struction must  be  aidopted  which  is  the 
widest  of  which  the  language  admits.  That 
is  the  principle— if  it  be  a  principle— of  the 
case  of  Avid  v.  Hay,  7  R.  667,  oi  which  so 
much  has  been  said ;  but  which,  so  far  as 
I  know,  decided  nothing  specially  new  or 
doubtful. 

But  so  recognising,  two  questions  arise. 
The  first  question  is  whether  this  disposi- 
tion can  be  construed  so  as  to  be  a  disposi- 
tion of  "a  particular  and  certain  subject,"  a 
subject  so  defined  as  to  be  "distinguished 
from  all  others,"  and  thus  to  escape  the 
operation  of  the  rule  laid  down  by  Erskine 
(ii.,  3,  23)  that  for  purposes  of  infeft- 
ment "  the  conveyance  of  an  uncertain  sub- 
ject is  inept  and  ineffectual."  That  is  the 
first  question.  And  then  the  second  ques- 
tion IS  this,  whether  assuming  the  subject 
to  be  so  described  as  to  be  sufficiently  de- 
finite, the  definition  expressed  is  not,  upon 
any  reasonable  construction,  such  as  to 
exclude  the  ground  now  in  dispute,  and  to 
confine  the  defenders'  title  to  a  certain 
adjoining  area,  which  it  is  admitted  the 
defenders  have  bought  and  paid  for,  and  as 
to  which  there  is  no  dispute. 

Now,  I  am  by  no  means  sure  that  either 
of  those  questions  can  be  answered  fav- 
ourably to  the  defenders,  but  I  am  at 
least  certain  that  they  cannot  both  be  so 
answered. 

It  seems  to  be  clear  upon  the  terms  of  the 
disposition  that  unless  it  applies  to  a  specific 
area  of  about  4*037  acres,  originally  at  least 
marked  out  by  visible  landmarks  so  as  to 
be  identifiable  by  those  landmarks  while 
they  remained,  or  afterwards  by  extrinsic 
evidenoe  as  to  their  position,  the  whole 
dispositaon  waa  as  a  warrant  for  infeftment 
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entirely  inept.  In  other  worda,  if  the 
attempt  of  the  disposition  was  not  to  con- 
vey a  particular  and  speciflc  area  of  4'037 
acres,  but  to  convey  by  anticipation  all  the 
ground  or  pieces  of  rround  within  the 
estate  of  Manuel  which  should  be  ulti- 
mately required  for  the  purposes  of  the 
canal  (the  4"037  acres  being  merely  men- 
tioned as  an  assumed  quantity  which  might 
be  afterwards  increased  or  diminished)— if 
that  was  the  attempt  of  the  disposition,  it 
seems  to  me  to  be  hardly  doubtful  that 
following  on  such  a  conveyance  there  could 
be  no  valid  infeftment.  It  would,  I  appre- 
hend, at  least  have  been  necessary  to  post- 
pone the  infeftment  until  the  canal  was 
completed,  and  then  to  have  a  second  deed 
between  the  parties  defining  the  conveyed 
area,  which  deed  might  under  the  old  form 
be  handed  to  the  notary  and  set  forth  in 
his  instrument,  or  might  under  the  statu- 
tory form  be  recorded  along  with  the  dis- 
position. 

Accordingly  it  seems  to  me  that  the  de- 
fenders are  shut  up  to  accepting  the  perhaps 
less  violent  proposition  that  the  conveyance 
was  on  its  just  construction  confined,  to  a 
definite  area  staked  out  and  measured,  and 
consisting,  as  expressed,  of  4"087  acres  or 
thereby.  That,  I  think,  is  the  most  favour- 
able view  which  the  defenders  can  present. 

But  then,  so  taking  it,  what  is  the  result? 
I  apprehend  it  is  only  this,  that  the  area 
disponed  being  sj)ecific,  it  may  even  now  be 
identified  by  extrinsic  evidence ;  and  being 
so,  that  the  defenders'  title  becomes  simply 
an  ordinary  and  indeed  typical  bounding 
title.  The  defenders  maintain  no  doubt 
that  extrinsic  evidence  is  not  competent. 
But  I  cannot,  I  confess,  find  any  ground  for 
that  argument.  At  least  I  cannot  do  so 
except  upon  a  view  which  would,  for  the 
reasons  already  expressed,  be  fatal  to  the 
validity  of  the  title.  For  ex  hypothe»i  of 
the  argument,  the  conveyance  here  is  not 
a  conveyance  simply  of  a  certain  number 
of  acres  lying  somewhere  within  the  lands 
of  Manuel.  It  is  ex  hypotheai  a  conveyance 
which  implies — if  it  does  not  express — 
meiths  and  bounds — meiths  and  bounds 
which  must  have  been  at  least  temporarily 
visible  on  the  ground,  and  as  to  the  position 
of  which— if  they  are  no  longer  visible — 
there  seems  no  objection  to  the  admission 
of  extrinsic  evidence.  Neither  can  I  assent 
to  the  defenders'  further  argument  that 
the  extrinsic  evidence  still  available  is  un- 
satisfactory. As  to  that,  it  is  enough  to  say 
that  in  my  opinion  the  defenders^  plan  of 
1822,  read  along  with  the  letters  and  docu- 
ments which  passed  between  the  parties  in 
1838  at  the  settlement  of  the  compensation 
money  payable  by  the  Canal  Company  to 
the  estate  of  Manuel,  make  it  perfectly  dear 
what  the  bounds  of  the  4*037  acres  were ; 
and  also  quite  certain  that  the  same  did 
not  include,  but  excluded,  the  area  of  about 
1*016  acres  which  is  now  in  dispute. 

Moreover,  it  appears  to  me  that,  assum- 
ing extrinsic  evidence  to  be  either  incom- 
petent or  unreliable,  the  result  would  not 
at  all  improve  the  defenders'  position.  We 
should  then,  I  am  afraid,  have  in  substance 
a  case  such  as  I  have  previously  figured — 


the  case  namely  of  a  conveyance  simply 
of  4-037  acres  somewhere  within  the  estate 
of  Manuel — a  conveyance  which,  as  I  have 
already  said,  could  form  no  warrant  for  a 
valid  infeftment.  It  did,  no  doubt,  seem  to 
be  argued  that  even  with  such  a  title,  if 
prescriptive  possession  followed — possession 
of  any  numoer  of  acres,  however  large — 
such  possession  might  not  only  cure  the 
original  indefiniteness,  but  might,  on  the 
principle  that  measurements  are  not  as  a 
rule  taxative,  bring  the  whole  area  pos- 
sessed—  whatever  its  extent — within  the 
operation  of  the  Prescription  Statute.  But 
apart  from  other  difficulties,  I  need  hardly, 
I  think,  point  out  that  the  distinction  be- 
tween measurements  taxative  and  non- 
taxative  applies  only  where  there  is, 
combined  with  the  measurements,  some 
sufficient  description  covering  or  capable 
of  covering  some  larger  area.  It  can  nave 
no  application  where,  as  in  the  case  sup- 
posed, only  measurements  ore  expressed. 
In  such  cases  (subject  always  to  the  lati- 
tude covered  by  the  usually  adjected  words 
"  or  thereby  ")  the  measurement  is,  I  appre- 
hend,  alwavs  taxative.  And  by  conse- 
quence, while  such  measurement  mav  not 
in  strictness  constitute  what  is  called  a 
Bounding  Charter,  it  necessarily  at  least 
constitutes  a  limitation  in  gremio  of  the 
title — a  limitation  per  se  sufficient  to  ex- 
clude any  ascription  to  the  title  of  a 
possession  substantially  in  excess  of  the 
measurement. 

I  therefore  agree  with  the  Lord  Ordinary's 
first  ^ound  ofjudgment,  which  is  of  course 
sufficient  for  the  decision  of  the  cause.  But 
I  think  it  right  to  say  that,  even  on  the 
opposite  assumption,  I  also  agree  with-  the 
Liord  Ordinary  that  the  defenders  have 
never  in  fact  had  any  possession  of  the 
ground  now  in  dispute — any  possession 
unequivocal  in  itself  and  unequivocally 
referable  to  the  title  on  which  they  found. 
On  this  point  it  is  perhaps  unnecessary  to 
add  anything  to  the  Lord  Ordinary's 
reasoned  opinion.  I  may,  however,  say 
this,  that  it  seems  to  me  to  be  really  de- 
monstrated by  the  documents— (1)  That 
from  1810  to  1838  the  ground  in  question 
was  possessed  simply  as  part  of  certain 
spoil  hanks  for  which  the  defenders'  authors 
paid  rent  at  so  much  per  acre,  plus  an 
allowance  for  deterioration ;  (2)  that  after 
1838,  and  after  a  proposal  on  their  part  to 
purchase  a  small  strip  of  the  ground  in 
question  along  the  canal  (a  proposal  which 
only  fell  through  by  reason  of  the  de- 
fenders' authors  being  unwilling  to  incur 
the  expense  of  a  certain  fence) — the  ground 
in  question  was  (part  of  it  expressly  and 
the  rest,  if  not  expressly,  impliedly)  let  to 
the  Canal  Company  for  a  period  of  years, 
alon^  with  the  rest  of  the  spoil  banks,  at  a 
specified  rent;  (3)  that  having  possessed 
under  that  lease  until  1873,  the  aefenders 
in  that  year  took  a  new  lease  of  the  ground 
in  question,  or  of  the  right  to  use  it  for 
certain  purposes  at  an  increased  rent ;  and 
(4)  under  this  lease  of  1873  the  defenders 
have  possessed  and  paid  rent  down  to  the 
present  time.  When  to  all  this  it  is  added 
that   Uie   defenders   do   not   profess  that 
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either  they  or  their  authors  ever  paid 
any  price  tor  the  ground  in  question,  and 
further,  that  the  Whole  of  the  said  ground 
has  been  since  1862  included  in  the  estate 
plan  of  the  estate  of  Manuel — I  do  not,  I 
confess,  see  how  it  is  possible  for  any  person 
reading  carefully  the  print  of  documents 
to  conclude  otherwise  than  that  the  idea  of 
the  defenders'  proprietorship  or  possession 
qvA  proprietors  01  the  ground  in  question 
IS  a  comparatively  recent  afterthought  for 
which  there  is  no  good  foundation  either  in 
fact  or  law. 

Lord  Stobhonth  Dabung — I  concur. 

LoBD  Low— I  have  had  the  advantage 
of  reading  the  opinion  prepared  by  Lord 
Kyllachy,  and  I  concur  so  entirelv  with 
what  he  has  said  that  I  do  not  think  I  can 
usefully  add  anything. 

The  Court  refused  the  reclaiming  note 
and  adhered  to  the  interlocutor  of  27th 
May  1905,  with  expenses  to  the  pursuer 
since  its  date. 

Counsel  for  Pursuer  (Respondent)  — 
Cooper.  K.C.— Welsh.  Agent— Party  (R. 
Ainslie  Brown,  S.S.O.). 

Counsel  for  Defenders  (Reclaimers)  — 
Dickson,  K.C.— Guthrie,  K.C.— Grierson. 
Agent — James  Watson,  S.S.C. 


Friday,  February  2. 

FIRST    DIVISION. 

[Lord  Salvesen,  Ordinary. 
ADDISON  V.  BROWN. 

Proeesa — Citation — Regittered    Letter — En- 
roUed  Law-Agent— Service  bjj  Begistered 
Letter  by  Party  Himself  being  Enrolled 
LatB-Agent—Cttation  Amendment  (Scot- 
land) let  1882  (45  and  46  Viet.  c.  77),  sec.  3. 
A  party  to  an  action  who  is  an  en- 
rolled law-agent  may  himself  execute 
service  by  registered  letter. 
Process — Citation — Service   by_   Registered 
Letter — Statement  of  Induoice — Citation 
Amendment  (Scotland)  Act  1882  (45  and 
46  Viet.  c.  77),  sec.  4,  sub-tecs.  (1)  and  (2). 
The  Citation  AmendmentJSeotland) 
Act  18ffi!,  section  4,  enacts  —"The  follow- 
ing provisions  shall  appiv  to  service  by 
registered  letter  :—(l)  TTne  citation  or 
notice  subjoined  to  the  copy  or  other 
citation  or  notice  requirea  in  the  cir- 
cumstances  shall  specify  the  date  of 
posting;  and  in  cases  where  the  party 
IB  aot  cited  to  a  fixed  diet  but  to  appear 
or  lodge  answers    or  other   pleadings 
within  a  certain  period,  shall  also  state 
that  the  inducice  or  period  for  appear- 
ance or  lodging  answers  or  other  plead- 
ings is  reckoned  from  that  date ;  (2)  the 
irtducioe  or  period  of  notice  shall  be 
reckoned  from  twenty-four  hours  after 
the  time  of  posting."  .  .  . 

An  interlocutor  granting  decree  was 
served  upon  the  defender  By  registered 


letter.  The  notice  continued,  after 
stating  the  date  of  posting,  "from 
which  the  inducite  or  period  for  appear- 
ance is  reckoned." 

A  suspension  and    interdict  having 

been  brought  on  the  ground  that  the 

notice   was   wrong    inasmuch   as   the 

inducUB  ran  from   twenty-four  hours 

after  the  date  of  posting,  held  that  the 

notice,  following  as  it  did  explicitly  the 

words  of  section  4,  sub-section  1,  was 

right,  and  the  suspension  and  interdict 

reused. 

The  Citation  Amendment  (Scotland)  Act 

1882,  section  3,  enacts — "  In  any  civil  action 

or  proceeding  in  any  court  or  before  any 

person  or  body  of  persons  having  by  law 

power  to   cite   parties    or  witnesses,  any 

summons  or  warrant  of  citation  of   any 

person,  whether  as  a  party  or  witness,  or 

warrant  of  service  or  judicial  intimation, 

may  be  executed  in  Scotland  ...  by  an 

enrolled  law-agent,  by  sending  to  the  known 

residence  or  place  of  business  of  the  person 

upon  whom   such  summons,   warrant,   or 

judicial  intimation  is  to  be  served  ...  a 

registered  letter  by  post,  containing  the 

copy  of  the  summons  or  petition,  or  other 

document  required  by  law  in  the  particular 

case  to  be  served,  with  the  proper  citation 

or  notice  subjoined  thereto,  or  containing 

such  other  citation  or  notice  as  may  be 

required   in  the  circumstances,  and  such 

posting  shall  constitute  a  legal  and  valid 

citation,  unless  the  person  cited  shall  prove 

that  such  letter  was  not  left  or  tendered 

at  his  known  residence  or  piace  of  busi- 


Robert  Ainslie  Brown  of  Manuel,  Stir- 
lingshire, Solicitor  before  the  Supreme 
Courts,  Edinburgh,  having  raised  a  note  of 
suspension  and  interdict  against  Abram 
Addison,  tenant  of  the  mill  and  farm  of 
Manuel  Mill,  Stirlingshire,  to  have  him 
interdicted,  inter  alia,  from  entering  upon 
a  certain  field,  on  presentation  obtained 
interim  interdict  from  the  Lord  Ordinary 
(Johnston),  and  served  the  note  and  inter- 
dict upon  Addison  by  posting  to  him  in  a 
registered  letter  a  copy  of  the  note,  to 
which  was  annexed  the  following  citation  : 
— "  I,  Robert  Ainslie  Brown,  law-a^ent,  by 
virtue  of  an  interlocutor  dated  the  ninth  day 
of  June  Nineteen  hundred  and  five  years, 
pronounced  by  Lord  Johnston,  Ordinary, 
officiating  on  the  Bills,  upon  the  note  of 
suspension  and  interdict  given  in  and  pre- 
sented for  and  in  name  of  Robert  Ainslie 
Brown,  of  Manuel,  Stirlingshire,  Solicitor 
before  the  Supreme  Courts  of  Scotland, 
Edinburgh,  complainer,  do  hereby,  in  His 
Majesty's  name  and  authority,  and  in  name 
and  authority  of  the  said  Lord  Ordinary, 
lawfully  intimate  the  said  note_  and  inter- 
locutor thereon  to  you  the  therein  designed 
Abram.  Addison,  respondent,  by  serving 
you  with  the  foregoing  copy  thereof,  that 
you  may  not  pretend  i^omnce  of  the  same, 
and  desire  and  require  you  to  conform 
yourself  to  said  interlocutor,  vMhin  eight 
days,  with  certification  as  effeirs.  This  I 
do  upon  the  vinth  day  of  June  Nineteen 
huncued  and  five  years,  being  the  date  of 
the  posting  of  this  intimation,  and  from 
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which  the  tndt(ct«e  or  period  for  appearance 
is  reckoned.  B.  Ainblib  HEtowN, 

Late- Agent." 

Addison  did  not  enter  appearance  and, 
decree  in  absence  having  been  pronounced, 
he  was  charged  upon  the  said  decree  to  pay 
the  taxed  expenses  and  dues  of  extract, 
and  on  18th  bctober  1005  his  goods  were 
poinded.  He  now  brought  a  note  of  sus- 
pension against  Brown  in  which  he  stated — 
"The  respondent  purported  to  serve  said 
note  and  interdict  by  posting  said  pretended 
copy,  with  intimation  that  the  ivdvuAa  ot 
period  for  appearance  should  run  from  the 
date  of  posting.  The  said  pretended  copy 
bears  to  have  a  citation  annexed  signed  by 
the  respondent  himself;"  and  pleaded — 
"  (1)  The  note  referred  to  not  having  been 
served  legally  upon  the  complainer,  he  is 
entitled  to  suspension  and  interdict,  as 
craved.  (2)  The  decree  referred  to  cannot 
found  a  charge,  in  respect  that  ....  the 
complainer  was  not  duly  cited." 

On  1st  November  1905  the  Lord  Ordinary 
on  the  Bills  (Saltesen)  pronounced  the 
following  interlocutor :—"  The  Lord  Ordi- 
nary having  heard  counsel  on  the  note  and 
answers,  passes  the  note  and  continues  the 
sist  and  interim  interdict." 

The  respondent  reclaimed,  and  ar^ied — 
(1)  The  citation  was  regular  since  it  was 
signed  by  a  regularly  enrolled  law-agent  in 
terms  of  the  Citation  Amendment  (Scot- 
land) Act  1882,  sec.  !).  The  sole  question 
was,  had  citation  taken  place,  the  person- 
ality of  him  who  effected  it  was  immaterial, 
and  it  remained  good  till  a  reduction  was 
brought.  A  law-agent  was  not  a  public 
offlcial,  such  as  a  sheriff  clerk  or  messenger- 
at-arms  or  notary-public  acting  as  such, 
who  was  prohibited  from  performing  his 
offlcial  function  in  a  cause  to  which  he  was 
a  party,  and  if  the  statute  had  intended  to 
limit  a  law-agent's  rights  it  would  have 
done  so  expressly.  (2)  The  statement  that 
ttie  inducuK  ran  from  the  date  of  posting 
was  made  as  expresslv  provided  ny  the 
terms  of  the  statute.  iTie  date  of  posting 
was  the  date  of  execution  from  which  the 
indtieice,  although  extended  by  the  sub- 
sequent sub-section,  raxi— Alston  v.  Mac- 
douaaU,  November  18,  1887,  15  R.  78,  25 
S.L.R.  74. 

Argfued  for  the  complainer  and  respon- 
dent—(1)  The  purity  of  public  administra- 
tion must  be  maintained.  A  law-agent  in 
executing  service  was,  pro  hac  vice,  an 
officer  of  the  Court,  and  could  not  act  in 
his  own  cause,  therefore  a  citation  signed  by 
him  was  null,  and  the  decree  and  poinding 
following  thereon  were  of  no  effect.  That 
neither  a  sheriff  clerk,  nor  a  messenger-at- 
arms,  nor  a  notary-public  could  exercise 
his  function  in  a  cause  to  which  he  was 
a  party  was  settled — Manaon  v.  Smith, 
February  8, 1871, 9  Macph.  492,  8  S.LR.  346; 
Dalgliesh  v.  Scott  and  Others,  June  18, 1822, 
1  S.  606;  RxLSsell  v.  Kirk,  November  27, 
1827,  6  S.  (Pt.  I)  133;  Farries  v.  Smith, 
June  9,  1813,  17  F.C.  360;  and  the  case  of 
Ferrie  v.  Ferrie'a  Trustees,  January  23,  ISffi, 
1  Macph.  291,  laid  down  that  rule  in  a  case 
which  was  not  concerned  with  diligence. 


In  the  Sheriff  Courts  this  principle  had 
been  affirmed — M'Dowall  v,  JSmith.Novmn- 
her  23,  1806,  13  B.L.Rev.  13;  and  Meldrum 
V.  ifacgregor,  March  14,  1902,  19  S.L.Rev. 
246,  Dove  Wilson's  Sheriff  Court  Practice, 
122.  (2)  The  citation  Was  irregular  since 
the  statement  of  induciae  bore  to  run  from 
the  date  of  posting  and  the  Citation 
Amendment  (Scotland)  Act  1^  provided 
otherwise.  The  note  had  not  been  properly 
served  and  was  null,  and  in  consequence  th« 
Lord  Ordinary  was  right. 
At  advising — 

Lord  President — There  are  two  ques- 
tions raised  in  this  case,  tioth  of  them  of  a 
technical  nature.  The  action  is  one  of 
suspension  and  interdict  in  which  the  corn- 
plainer  seeks  to  suspend  a  decree  in  absence 
obtained  against  him  by  the  respondent 
and  to  interdict  the  respondent  from  acting 
on  said  decree.  The  grounds  on  which 
suspension  is  asked  for  are  that  the  citation 
was  defective  in  two  particulars.  The  first 
objection  is  that  the  respondent  in  citing 
the  complainer  did  not  comply  with  the 
provisions  of  section  4  of  the  Citation 
Amendment  Act  of  1882.  Section  4  (1)  of 
that  Act  is  as  follows : —  ...  [His  Lordship 
quoted  section  4,  tub-sections  I  and  2,  quoted 
sup.  in  rubric].  .  .  . 

The  notice  in  this  case  was  in  the  follow- 
ing terms : —  ...  {His  Lordship  read  the 
notice  supra].  .  .  . 

It  is  said  that  this  notice  is  wrong 
because  the  Act  says  that  the  inducice  are 
to  run  from  twenty-four  boui's  after  the 
time  of  posting.  Tliis  is  really  no  objection 
at  all.  I  think  the  Act  is,  with  regard  to 
these  matters,  a  little  blundered.  But  the 
server  of  the  notice  has  done  the  safe  thing 
in  following  the  words  of  the  Act  explicitly. 
Your  Lordships  will  observe  that  the  Act 
says  that  the  notice  shall  state  that  the 
inducice  shall  run  from  the  date  of  posting, 
and  that  is  exactly  what  this  notice  does. 
The  provision  of  sub-section  (2)  that  the 
inditxnte  shall  be  reckoned  from  twenty^- 
four  hours  after  posting  is  a  provision  in 
favour  of  the  receiver  of  the  notice  and  not 
a  behest  on  the  sender.  Its  effect  is  merely 
to  give  the  receiver  twentv-four  hours 
more  time  than  he  would  otherwise  have 
had.  If  the  respondent  had  done  what  the 
complainer  says  that  he  ought  to  have 
done  the  receiver  of  the  notice  could  have 
said  that  it  was  incompetent  because  it  was 
not  in  terms  of  the  Act.  I  am  therefore  of 
opinion  that  there  is  no  substance  in  this 
objection. 

The  other  objection  which  is  taken  to  the 
validity  of  the  citation  is  that  the  respon- 
dent l>eing  himself  a  law-agent  sent  the 
citation  in  a  registered  letter  signed  by 
himself  qua  law-agent.  It  is  said  that  this 
renders  the  whole  citation  bad  on  the 
authority  of  cei-tain  old  cases  in  which 
various  acts  done  by  persons  having  a 
double  character  were  held  to  be  bad.  In 
the  case  of  Manson  v.  Smith,  9  Macph.  492, 
a  sheriff-clerk -depute  signed  in  that  char- 
acter a  summons  at  his  own  instance  as  an 
individual,  and  the  whole  proceedings  in 
the  case  were  held  null  ab  initio.    There 
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are  also  the  cases  of  Farriea  v.  Smith,  June 
9,  1813  (F.C.),  and  Ruatell  v.  Kirk,  6  S.  133, 
deciding  similar  points  in  the  case  of 
notaries  -  public.  Now,  I  do  not  wish  to 
throw  any  doubt  on  the  decisions  in  these 
cases,  but  T  do  not  think  thejr  have  any 
application  to  the  question  here,  and 
further,  without  saying^  that  they  are 
wrong,  I  cannot  help  seeing  that  the  view 
which  the  Court  tooK  at  that  time  of  such 
questions  was  largely  colo\ired  by  con- 
siderations long  ago  swept  away,  as,  for 
example,  that  no  party  could  be  a  witness 
in  his  own  cause.  In  this  case  the  question 
is  one  of  citation.  The  only  object  of 
citation  is  to  gtive  the  receiver  of  the  notice 
warning,  and  in  this  case  it  is  not  said  that 
he  did  not  get  warning.  If  he  had  refused 
to  take  in  the  letter  nothing  would  have 
happened,  as  section  4  (5)  of  the  Act  pro- 
vides that  in  such  a  casf  further  steps  must 
be  taken  in  Court  beffre  anything  can  be 
done.  As  a  fact  thtf-  complainer  in  this 
case  did  receive  the  notice  and  chose  to 
disregard  it,  and  in  thus  acting  he  did  so  at 
his  own  risk.  I  am  therefore  of  opinion 
that  there  is  nothing  in  the  second  objec- 
tion, and  that  the  note  of  suspension  should 
be  refused. 

Lord  M'Labbn— lam  of  the  same  opinion. 
The  statute  provides  that  the  notice  sent 
to  the  addressee  of  the  registered  letter 
should  inform  him  that  the.  iuducise  are  to 
be  reckoned  from  the  date  of  the  notice, 
but  further  provides  that  the  inducise  are 
not  really  to  begin  until  the  following  day. 
Now,  the  gentleman  who  served  this  cita- 
tion had  the  virtue  of  not  thinking  for 
himself ;  he  just  followed  the  words  of  the 
Act  and  thus  kept  himself  safe.  The  object 
of  the  ambiguity  in  the  Act  is  not  clear, 
but  its  effect  is  to  give  the  receiver  of  the 
notice  an  extra  day  of  grace. 

The  second  objection  taken  to  the  validity 
of  the  citation  is  that  it  was  signed  by  the 
respondent,  who  was  himself  a  law-agent. 
It  IS  proper  to  consider  the  motive  of  this 
change  in  the  law  of  citation.  Instead  of 
having  to  employ  a  messenger-at-arms  it 
was  thought  convenient  that  the  pursuer's 
agent  should  himself  be  entitled  to  g^ve  the 
notice  by  registered  letter.  It  must  be 
done  by  a  law-agent,  because  only  a  lawyer 
can  be  entrusted  with  the  execution  of 
the  directions  of  the  Act.  Now  I  see  no 
advantage  to  the  defender  that  the  law- 
agent  who  serves  the  notice  should  be  an 
independent  person.  The  fact  that  a  law- 
agent  is  himself  a  pursuer  is  no  reason  for 
putting  him  under  a  disability,  because 
under  the  new  regulation  you  do  not  trust 
to  the  individual  employed  to  have  the 
citation  duly  served,  but  to  the  post  office 
which  gives  a  receipt  for  the  letter  and 
undertakes  to  deliver  it.  If  it  is  not  deli- 
vered the  post  office  official  is  bound  to 
return  it  to  the  sheriff-clerk,  thus  g^iving 
complete  assurance  as  to  the  fate  of  the 
letter.  It  follows  that  the  present  method 
of  citation  Is  independent  altogether  of  the 
person  who  signs  the  notice ;  and  there  is 
no  substance,  as  I  think,  in  the  objection. 

VOL.  YT.ITl. 


LoBD  KiNNEAB  concurred. 

Lord  Feabson  was  not  present. 

The  Court  recalled  the  Lord  Ordinarjr's 
interlocutor  and  remitted  to  his  Lordship 
to  refuse  the  note. 

Counsel  for  the  Reclaimer  and  Bespon- 
dent — Hon.  W.Watson.  Agent— R.Ain8lie 
Brown,  S.S.C. 

Counsel  for  the  Respondent  and  Com- 
plainer— M'Clure,  K.C. — Burt.  Agents — 
Cunningham  &,  Lawson,  Solicitors. 


EEGISTMTION  APPEAL  OOUBT. 

Monday,  December  18. 

(Before  Lord  Kinnear,  Lord  Stormonth 
Darling,  and  Lord  Johnston.) 

SOMERVILLE   v.   KINNAIRD. 

Election  Law  —  Occupation  Franchise— 
Claim— Failure  to  State  Houses  Sxuxes- 
sively  Occupied — Amendment — Registra- 
tion, of  Voters  (Scotland)  Act  1856  (19  and 
20  Vict.  c.  58),  sec.  46. 

The  claimant  to  a  vote  in  respect  of 
occupancy  set  forth  as  his  qualincation 
the  occupancy  of  a  house  which  it 
appeared  that  he  had  only  occupied  for 
a  period  of  three  months.  Leave  to 
amend  the  claim  by  the  insertion  of  a 
statement  setting  forth, successive  occu- 
pation of  other  houses  for  the  qualifying 
period  was  refused  by  the  Sheriff ._  Held 
that,  in  the  absence  of  a  finding  in  fact 
to  that  effect,  the  omission  in  tne  claim 
was  not  a  casual  error  within  the  mean- 
ing of  section  48  of  the  Registration  of 
Voters  (Scotland)  Act  ISoO,  and  that 
consequently  the  Sheriff  had  rightly 
refused  to  allow  the  amendment. 

Osborne y.  Melville,  December?,  1899, 
2  F.  266,  37  S.L.R.  186,  approved.  Boss 
v.  Carben-y,  November  18, 1897,  25  R.  98, 
35  S.L.R.  109,  dislinguinhed. 

Opinion  {per  Lord  Johnston)  that 
where  the  omission  or  error  was  a 
casual  error  within  the  meaning  of  the 
section,  the  Sheriff  was  bound  to  allow 
amendment. 
The  Registration  of  Voters  (Scotland)  Act 
1856  (19  and  20  Vict.  cap.  58),  sec.  46,  enacts 
— "  No  misnomer  or  inaccurate  or  defective 
description  of  any  person,  place,  or  thing 
named  or  described  in  any  schedule  to  this 
Act  annexed,  or  in  any  list  or  register  of 
voters,  or  in  any  notice  requirea  by  this 
Act,  shall  in  any  way  prevent  or  abridge 
the  operation  of  this  Act  with  respect  to 
such  person,  place,  or  thin^,  provided  that 
such  person,  place,  or  thing  shall  be  so 
denominated  in  such  schedule,  list,  register, 
or  notice,  as  to  be  commonly  understood ; 
and  it  shall  be  lawful  to  any  sheriff  in  his 
registration  court,  or  to  any  court  of 
appeal,  if  it  shall  appear  to  him  or  to  such 
court  that  there  has  been  no  wilful  purpose 
to  mislead  or  deceive,  or  that  such  mis- 
nomer or  inaccurate  or  defective  descrip- 

NO.  XXII. 
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tion  was  not  such  aa  to  mislead  or  deceive, 
to  allow  any  verbal,  clerical,  or  casual  error 
in  any  such  schedule,  list,  reeister,  or  notice 
to  be  corrected  or  supplied. 

This  was  au  appeal,  by  way  of  stated  Case, 
against  a  decision  of  the  Sheriff  of  Rox- 
burgh, Berwick,  and  Selkirk  (Chibholm) 
at  a  Registration  Court  for  the  burgh  of 
Galashiels,  held  on  6th  October  19&,  in 
which  Thomas  Somerville,  librarian,  Free 
Public  Librarv,  Galashiels,  was  appellant, 
and  James  Moubray  Kinnaii-d,  Solicitor, 
Galashiels,  was  respondent.  At  the  said 
Court  Somerville  had  claimed  to  have  his 
name  inserted  in  the  list  of  voters  for  the 
burgh  of  Galashiels  in  respect  of  occupancy 
of  house,  which  claim  had  been  objected  to 
by  Kinnaird  and  refused  by  the  Sheriff. 

The  Sheriff  stated  the  facts  of  the  case  as 
follows  —  "  In  the  statutory  schedule  of 
claim  the  place  of  abode  was  stated  to  be 
'  Free  Public  Library.'  Somerville  had 
occupied  the  house  specified  for  only  three 
months.  There  was  no  statement  of  suc- 
cessive occupation  of  other  houses.  I  was 
asked  on  behalf  of  Somerville  to  allow 
amendment  of  the  claim  to  the  effect  of 
setting  forth  such  occupation  of  other 
houses  for  the  qualifying  period,  and  to 
admit  evidence  of  the  occupation.  I  refused 
to  admit  the  amendment  tendered,  and 
rejected  the  claim.  (Sec  Hill  v.  Collins, 
December  19,  1868,  7  Macpli.  283.)" 

The  question  of  law  for  the  opinion  of  the 
Court  was — "Was  I  bound  to  allow  amend- 
ment of  the  claim  to  the  effect  proposed, 
and  to  hold  that  Thomas  Somerville  had 
the  household  qualification?" 

Three  other  persons  also  appealed  against 
the  judgment  of  the  Sheriff  whose  claims 
all  depended  on  the  same  questions  of  law. 

Argued  for  the  appellant — Tlie  case  of 
HiU  V.  Collins,  December  19, 1868,  7  Macpb. 
283,  did  not  apply.  This  case  was  ruled  by 
Boas  V.  Carberry,  November  18,  1807,  25  R. 
98,  35  S.L.R.  109.  The  statute  of  1856,  sec- 
tion 46,  provided  that  the  Sheriff  should 
exercise  his  discretion  in  dealing  with 
amendments  of  this  kind.  He  had  not 
done  so,  but  had  treated  the  proposed 
amendment  as  if  it  involved  the  correction 
of  a  fundamental  objection  to  the  claim. 

Argued  for  the  respondent — This  was  a 
matter  entirely  within  the  discretion  of  the 
Sheriff,  who  had  exercised  that  discretion 
by  disallowing  the  amendment.  The  provi- 
sion of  the  section  was  permissive — not  im- 
perative. The  case  of  Hill  v.  Collins,  which 
was  in  point,  had  been  follow^  in  Wilson 
v.  Kerr,  November  8,  1878,  6  R.  21.  The 
amendment  proposed  here  was  not  of  a 
mere  clerical  or  casual  error,  but  would 
introduce  entirely  new  matter.  The  claim 
as  it  stood  ^ave  no  sufficient  notice  to 
enable  objections,  if  any,  to  be  made — 
Osborne  v,  Melville,  December  7,  1880,  2  P. 
286,37  S.L.R.  186;  Johnston  v.  Steedman, 
November  22,  1883,  11  R.  175,  21  S.L.R.  130. 

Lord  Kinneab— Tlie  facts  stated  in  this 
case  are  that  "  in  the  statutory  schedule  of 
claim  the  place  of  abode  was  stated  to  be 
'Free_  Public  Library.  Somerville  had 
occupied  the  house  specified  for  only  three 


months;  there  was  no  statement  of  suc- 
cessive occupation  of  other  houses."  Now, 
if  the  claim  were  to  be  sustained  or  rejected 
on  that  statement  alone  I  think  that  it  was 
a  bad  claim,  because  it  does  not  satisfy  the 
requirements  of  the  statute  by  setting 
forth  the  claimant's  place  of  abode  for  the 
full  qualifying  period,  inasmuch  as  it  sets 
forth  what  is  found  to  have  been  his  place 
of  abode  for  three  months  onl^,  witnout 
saying  anj^thing  at  all  as  to  his  place  of 
ahode  durmg  the  remainder  of  the  qualify- 
ing period.  The  case  goes  on  to  state  that 
the  Sheriff  was  asked  on  behalf  of  the 
claimant  to  allow  amendment  of  the  claim 
to  the  effect  of  setting  forth  such  occupa- 
tion of  other  houses  for  the  qualifying 
period  and  to  admit  evidence  of  the  occupa- 
tion, and  that  the  Sheriff  refused  to  admit 
the  amendment  tendered  and  rejected  the 
claim. 

The  question  of  law  which  is  put  to  us  is 
in  the  following  terms: — "Was  1  bound  to 
allow  amendment  of  the  claim  to  the  effect 
proposed  and  to  hold  that  Thomas  Somer- 
ville had  the  household  qualification?" 
With  regard  to  the  second  branch  of  that 
question  I  do  not  think  that  we  are  in  a 
position  to  dispose  of  it,  because  we  are  not 
told  what  the  amendment  was  which  it 
was  proposed  to  make,  nor  are  we  told 
whether,  if  the  amendment  had  been 
allowed,  the  claimant  would  have  had  the 
requisite  qualification.  We  are  not  told 
anything  except  that  the  claimant  occupied 
the  house  specified  in  the  schedule  of  claim 
for  only  three  months.  The  real  question 
which  we  have  to  decide  is  whether  the 
amendment  ought  to  have  been  allowed. 
I  have  found  that  question  to  be  attended 
with  some  difflculty,  but  I  have  come  to 
the  conclusion  that  the  Sheriff  was  right. 

The  section  on  which  the  question  turns 
is  section  46  of  the  Burgh  Voters  Registra- 
tion (Scotland)  Act  1856.  The  section  begins 
by  enacting  that  "no  misnomer  or  in- 
accurate or  defective  description  of  any 
person,  place,  or  thin^  named  or  described 
in  any  schedule  to  this  Act  annexed,  or  in 
any  fist  or  register  of  voters,  or  in  any 
notice  required  by  this  Act,  shall  in  any 
way  prevent  or  abridge  the  operation  of 
this  Act  with  respect  to  such  person,  place, 
or  thing,  provided  that  such  person,  place, 
or  thing  shall  be  so  denominated  in  such 
schedule,  list,  register,  or  notice  as  to  be 
commonly  understood."  Therefore  so  far 
it  seems  to  me  quite  clear  that  what  the 
statute  intends  to  protect  the  voter  against 
is  any  objection  founded  on  a  misnomer  or 
an  erroneous  or  defective  description,  and 
the  condition  attached  is  that  the  words 
used  although  erroneous  or  defective  are 
nevertheless  capable  of  l>eing  understocxl 
by  persons  interested  in  the  matt«r.  The 
statute  then  goes  on  to  make  this  ancillary 

g revision — "and  it  shall  be  lawful  to  any 
heriff  in  his  registration  court,  or  to  any 
court  of  appeal,  if  it  shall  appear  to  him 
or  to  such  court  that  there  has  been  no 
wilful  purpose  to  mislead  or  deceive,  or 
that  such  misnomer  or  inaccurate  or  de- 
fective description  was  not  such  as  to 
mislead  or  deceive,  to  allow  any  verbal. 
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clerical,  or  casual  error  in  any  such 
schedule,  list,  register,  or  notice  to  be 
corrected  or  supplied."  I  think  it  is  plain, 
looking  to  the  facts  found  by  the  SheriEF, 
that  we  are  not  in  a  position  to  sav  that 
the  statement  as  it  appears  in  the  schedule 
of  claim  was  capable  of  being  commonly 
understood  in  the  sense  in  which  it  ad- 
mittedly must  be  understood  if  the 
claimant  is  to  set  forth  the  necessary 
qualification.  There  is  nothing  stated  in 
the  case  which  suggests  how  the  schedule 
of  claim  is  to  be  read  as  disclosing  a 
misnomer  or  an  inaccurate  or  defective 
description.  Therefore,  apart  from  author- 
itjr,  I  should  come  to  the  conclusion  that 
this  is  not  a  case  in  which  the  Sheriff  was 
bound  to  allow  the  amendment. 

In  Osborne  v.  Melville,  2  F.  286,  Lord 
Trayner  says  this — "As  the  statute  gives 
a  form  for  claims  and  requires  certain 
details  to  be  set  forth  in  different  columns 
under  various  headings,  the  least  thing  a 
claimant  can  do  is  to  conform  to  the 
statute.  If  in  filling  up  one  of  these 
columns  there  is  a  clerical  error  or  mistake 
which  will  not  mislead  the  Assessor,  who 
has  to  make  up  the  roll,  the  Sheriff  may 
amend  such  error.  But  where  a  claimant 
abstains  from  filling  up  one  of  these 
columns,  leaving  it  quite  blank,  I  fear 
the  claimant  must  take  the  consequences." 
I  am  disposed  to  think  that  that  decision 
is  directly  in  point,  but  undoubtedly  a 
difficulty  is  created  by  the  decision  in  the 
earlier  case  of  Rosa  v.  Carherry,  25  R.  96. 
That,  however,  was  an  exceptional  case. 
It  was  a  case  in  which  the  Sheriff  allowed 
a  claim  to  be  enrolled  as  a  lodger  voter  to 
be  amended.    The  Sheriff  proceeded  on  the 

?;round  that  he  was  "satisfied  that  the 
allure  to  mention  in  the  claim  the 
different  rooms  occupied  in  succession 
arose  from  a  casual  error,"  and  on  this 
statement  of  fact  the  Court  was  asked 
the  question  whether  the  Sheriff  had 
power  to  allow  the  amendment  to  be 
made.  We  held  that  he  had  power,  and 
the  ground  of  our  judgment  was  that  the 
Sheriff  had  found  in  fact  that  the  omission 
in  the  claim  was  due  to  a  casual  error ;  but 
that  case  is  distinguishable  from  the  case 
now  before  the  Court  in  another  respect, 
because  the  claim  there  contained  an 
accurate  description  of  the  lodgings  and  of 
the  person  to  whom  the  claimant  paid  his 
rent,  but  it  appeared  that  he  had  not 
occupied  lodgings  in  the  same  house 
throughout  the  whole  qualifying  period, 
although,  as  I  have  said,  the  lodgings  were 
throughout  of  the  character  described  in 
the  claim,  and  the  rent  was  throughout 
paid  to  the  person  named  and  described 
in  the  claim.  In  these  circumstances  the 
claimant  was  allowed  to  amend  his  claim 
by  inserting  a  description  of  the  house  in 
which  he  had  for  a  part  of  the  qualifying 
period  occupied  lodgings.  In  that  case  I 
am  bound  to  say  that  we  carried  the 
application  of  this  section  as  far  as  it  can 
reasonably  be  carried.  I  am  certainly  not 
disposed  to  carry  it  further,  and  to  hold 
that  in  the  circumstances  now  before  your 


Lordships  the  Sheriff  was  bound  to  allow 
the  claim  to  be  amended. 

Lord  Stormonth  Darling  —  All  the 
provisions  which  determine  the  precise 
lorm  of  these  claims,  and  all  the  provisions 
as  to  their  publication,  are  directed  to  the 
object  of  enabling  the  Assessor  to  make  up 
his  list  and.  of  giving  anyone  who  has  a 
title  the  opportunity  of  objecting  to  the 
claims.  That  being  so,  it  is  not  unreason- 
able that  the  claimant's  right  to  vote  should 
be  made  to  depend  on  a  strict  observance 
of  the  provisions  of  the  statute  with  regard 
to  claims.  It  is  true  that  whore  a  casual 
error  has  occurred  in  any  of  the  particulars 
of  the  claim,  the  Act  of  \9B&  says  that  such 
an  error  may  be  corrected  provided  that  the 
person,  place,  or  thing  shall  be  so  described 
in  the  notice  of  claim  as  to  be  commonly 
understood.  It  is  pretty  plain  that  this 
power  of  amending  claims  is  limited  to 
cases  of  casual  error  such  as  will  not 
mislead  anyone.  I  do  not  find  authority  in 
the  statute  for  supplying  a  gap  in  the 
essential  framework  of  the  claim.  The  case 
of  B088  V.  Carbery  was  in  many  respects 
special.  I  entirely  subscribe  to  the  ex- 
planation which  your  Lordship  has  given 
of  it.  The  cases  show,  I  think,  that  this 
Court  has  always  limited  this  section  of 
the  statute  to  the  con-ection  of  errors 
which  were  really  casual  and  not  calculated 
to  mislead.  That  being  so,  I  think  that 
the  Sheriff  would  have  been  wrong  if  he 
had  allowed  this  amendment.  He  has  not 
found  in  point  of  fact,  as  the  Sheriff  in 
Rosa  V.  Carbery  found,  that  the  error  was  a 
cfisual  error,  and  I  am  unable  to  discover 
anything  in  the  facts  stated  in  the  case  to 
suggest  that  he  was  bound  to  allow  the 
amendment  proposed. 

Lord  Johnston— I  agree  with  the  de- 
cision in  this  case,  but  not  on  the  grounds 
stated  by  the  Sheriff.  The  case  of  Sill  v. 
CoUina,  7  Macph.  283,  to  which  he  refers, 
entitled  him  to  r^ect  the  claim  if  it  was 
not  amended,  but  I  do  not  think  that  it  has 
anything  to  do  with  allowing  an  amend- 
ment. That  depends  on  section  48  of  the 
Burgh  Voters'  Kegistration  (Scotland)  Act 
of  1856.  Under  the  concluding  branch  of 
that  section  I  think  that,  if  the  amendment 
is  competent  the  Sheriff  is  bound  to  allow 
it,  the  obligation  on  him  being  to  be 
satisfied  that  there  was  no  wilful  purpose 
to  mislead  or  deceive,  and  that  the  mis- 
nomer or  inaccurate  or  defective  description 
was  not  such  as  to  mislead  or  deceive. 
Then,  going  back  to  the  first  half  of  the 
section  to  find  whether  the  amendment  is 
competent,  you  find  that  the  ruling  idea 
is  that  the  description  although  inaccur- 
ate, is  such  as  to  be  commonly  understood. 
Then  turning  to  form  No.  2,  Schedule  A, 
you  find  that  what  is  to  be  disclosed  in  the 
notice  of  claim  includes  "place  of  abode," 
"nature  of  qualification,  and  "street, 
lane,  and  other  place  where  the  property 
is  situate,  and  number  of  the  house  (if  any). 
The  claim  is  not  fully  filled  up  unless  the 
place  of  abode  is  set  forth,  and  if  there 
have  been  three  places  of  abode  in  succes- 
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sion  during  the  qualifying  period  you  must 
have  the  complete  list  which  goes  to  make 
the  necessary  qualification.  If  onl^  one 
place  of  abode  is  set  forth  and  nothing  at 
all  is  said  about  the  other  two,  can  it  be 
said  that  those  other  two  are  so  described 
in  the  notice  as  to  be  commonly  under- 
stood ?  I  think  that  this  is  a  radical  defect 
which  the  statute  does  not  allow  to  he 
removed.  I  should  follow  the  case  of 
Oabome  v.  Melville,  2  F.  266,  and  not  that 
on  which  the  Sheriff  rests  his  judgment. 

Lord  Kinnkab^I  should  like  to  add, 
what  I  omitted  to  say,  that  nothing  in  this 
judgment  is  intended  to  sugg^est  any  im- 
putation of  any  sort  on  the  claimant  to  the 
effect  that  he  intended  to  deceive  or 
mislead  any  person,  but  that  negative 
finding  does  not  dispose  of  the  case.  On 
the  assumption  that  the  schedule  of  claim 
does  not  give  the  necessary  information, 
although  there  has  been  no  intention  to 
deceive  or  mislead,  we  cannot  decide 
whether  the  error  was  a  casual  one  or  not 
because  we  do  not  know  how  it  occurred. 

The  Court  found  in  answer  to  the  question 
stated  that  the  Sheriff  rightly  refused  to 
admit  the  amendment  proposed  on  the 
claim,  and  dismissed  the  appeal. 

Counsel  for  the  Appellant — ^T.  B.  Morison. 
Agents— Cameron  &  Oit,  S.S.C. 

Counsel  for  the  Bespondent — Blackburn. 
Agenta— Russell  &  Dunlop,  W.S. 


Monday,  December  18. 

(Before  lj6rd  Kinnear,  Lord  Stormontb 
Darling,  and  Lord  Johnston.) 

BROWN  V.  KINNAIRD. 

Election  Law — Lodger  Franchise— Claim— 
Omisgion  io  Insert  Designation  of  Party 
to  whom  Rent  Payable  —  Competency  of 
Amendment  —  Registration  of  Voters 
{Scotland)  Act  1856  (19  and  20  Vict.  cap. 
58),  sec.  46 — Representation  of  the  People 
{Scotland)  Act  1868  (31  and  32  Vict.  cap. 
48),  sec.  4, 19  and  Sched.  L 

The  claimant  to  a  lodger  vote  set 
forth  in  his  statutory  schedule  of  claim, 
in  the  column  for  statement  of  the 
"name,  description,  and  residence  of  the 
person  to  whom  rent  paid,''  a  name, 
without  specifying  any  desigination 
or  residence.  A  motion  for  leave  to 
amend  the  claim  by  the  insertion  of 
the  particulars  was  refused  by  the 
Sheri^. 

Opinion  per  curiam  that  the  error 
was    not    a   casual    error   within    the 
meaning  of  section  46  of  the  Registra- 
tion   of    Voters    (Scotland)    Act    1856, 
which  the  Sheriff  bv  the  said  section 
was  empowered  to  allow  to  be  amended. 
The  Registration  of  Voters  (Scotland)  Act 
1866  (19  and  20  Vict.  cap.  58),  section  46, 
enacts— "No   misnomer  or  inaccurate   or 
defective  description  of  any  person,  place. 


or  thing  named  or  described  in  any 
schedule  to  this  Act  annexed,  ...  or  in 
any  notice  required  by  this  Act,  shall  in 
any  way  prevent  or  abridge  the  operation  of 
this  Act  with  respect  to  such  person,  place, 
or  thing,  provided  that  such  person,  place, 
or  thing  shall  be  so  denominated  in  such 
schedule  ...  or  notice  as  to  be  commonly 
understood,  and  it  shall  be  lawful  to  any 
Sheriff  in  his  Registration  Court,  or  to  any 
court  of  appeal,  if  it  shall  appear  to  him  or 
to  such  court  that  there  has  oeen  no  wilful 
purpose  to  mislead  or  deceive,  or  that  such 
misnomer  or  inaccurate  or  defective  de- 
scription was  not  such  as  to  mislead  or 
deceive,  to  allow  any  verbal,  clerical,  or 
casual  error  in  any  such  schedule  ...  or 
notice  to  be  corrected  or  supplied." 

The  Representation  of  the  People  (Scot- 
land) Act  1868  (31  and  32  Vict.  cap.  48)  sec. 
4,  enacts — "  Every  man  shall .  .  .  be  entitled 
to  be  registered  as  a  voter,  ....  who  is 
qualified  as  follows  (that  is  to  say)— (1)  .  .  . 

(2)  As  a  lodger  has  occupied  in  the  same 
borough  separately  and  as  sole  tenant  for 
the  twelve  months  preceding  the  last  day 
of  July  in  anjr  year  lodging  of  a  clear 
yearly  value,  if  let  unfurnished,  of  ten 
pounds  or  upwards.  (3)  .  .  .  ."  Section  10 
enacts— "The  following  regulations  shall 
be  observed  with  respect  to  the  registration 
of  voters — (1)  the  Registration  Acts  shall 
apply  to  the  registration  of  all  persons  on 
whom  a  right  to  be  registered  and  to  vote 
is  confeixed  for  the  fli-st  time  by  this  Act, 
in  the  same  manner  and  subject  to  the 
same  regulations,  as  nearly  as  circumstances 
admit,  in  and  subject  to  which  they  now 
apply  to  the  registration  of  persons  entitled 
at  present  to  be  registered  and  to  vote  .  .  . 

(3)  The  claim  of  every  person  desirous  of 
being  registered  as  a  voter  for  a  member 
or  members  to  serve  for  any  burgh  in 
respect  of  lodgings  shall  be  in  the  form  No 
1  in  Schedule  1,  or  to  the  like  effect,  and 
shall  have  annexed  thereto  a  declaration 
in  the  form,  and  be  certified  in  the  manner, 
in  the  said  schedule  mentioned,  or  as  near 
thereto  as  circumstances  admit.  ...  (4) 
The  provisions  of  the  Registration  Acts 
.  .  .  with  respect  to  the  proof  of  the  claims 
of  persons  omitted  from  the  lists  of  voters 
in  burghs  and  to  objections  thereto,  and  to 
the  hearing  tliei-eot,  shall,  so  far  as  the 
same  are  applicable,  apply  to  claims  and 
objections  and  to  the  hearing  thereof  under 
this  section." 

"Schedule  (I). 
"  Claim  of  Lodger. 
"  Burab  of 

"  To  the  Assessor  of  the  Burgh  of 
"  I  hereby  claim  to  be  inserted  in  the  list  of 
voters  in  respect  of  the  occupation  of  the 
under-mentioned  lodgings,  and  the  particu- 
lars of  my  qualification  are  stated  in  the 
columns  biplow — 

"  Christian    Profession,    Description    Description  of   Same.  Detcilp- 


Name  and 
Surname 
at  full 
length. 


Trade,  or 
Calling. 


of  Lodg. 
ings. 


House   or 
Houses  in 
which  Lodg- 
ings situate, 
with  Number 
if  any,  and 
Name   of 
Street. 


tioQ,  end  Re- 
sidence   of 
Person  or  Per- 
sons to  whom 
Rent  pajraUe. 
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This  was  an  appeal  by  way  of  stated  Case 
against  a  decision  of  the  Sheriff  of  Kox- 
burgb,  Berwick,  a>  d  Selkirk  (Chibholm) 
at  a  Registration  Court  for  the  burgh  of 
Galashiels,  held  on  6th  October  10(%,  in 
which  John  Murray  Brown,  manufacturer, 
Ashwood,  Galashiels,  was  appellant,  and 
James  Moubray  Kinnaird,  solicitor,  Gala- 
shiels, was  respondent.  Brown  had  claimed 
at  the  said  Court  to  be  entered  in  the  list 
of  voters  in  respect  of  the  occupation  of 
lodgings,  which  claim  Kinnaird  had  objected 
to,  and  the  Sheriff  had  refused. 

The  Sheriff  stated  the  facts  of  the  case  as 
follows:— "In  the  statutory  schedule  of 
claim,  in  the  column  for  statement  of  'Name, 
description,  and  residence  of  persons  or 
person  to  whom  rent  paid,'  the  sole  entry 
was  'James  Brown.'  There  was  no  state- 
ment of  the  designation  and  residence  of 
the  person  to  whom  rent  was  paid.  The 
agent  for  the  applicant  moved  for  leave  to 
amend  the  claim.  This  was  opposed.  The 
question  of  the  adequacy  of  the  value  of 
wie  lodgings  or  the  term  of  occupation  was 
not  raised.  I  rejected  the  claim  on  the 
g^und  that  it  did  not  comply  with  the 
requirements  of  the  statute.  (See  Meech  v. 
GaU,  1802,  30  S.L.R.  64)." 

The  question  of  law  for  the  opinion  of 
the  Court  was — "Was  the  applicant  en- 
titled to  be  inserted  in  the  list  of  voters  on 
his  claim,  which  was  defective  in  the 
specified  particulars?" 

Another  party  also  appealed  against  the 
judgment  of  the  Sheriff  whose  claim  de- 
pended on  the  same  question  of  law. 

Argued  for  the  appellant — The  objection 
here  was  the  barest  technicality,  and 
amendment  should  have  been  allowed. 
The  fact  was  that  the  James  Brown  men- 
tioned in  the  claim  as  the  party  to  whom 
rent  was  paid  was  the  father  of  the  appel- 
lant, and  there  was  not  and  could  not  be  a 
suggestion  that  there  was  any  intention  to 
misle-id  or  deceive. 

Argued  for  the  respondent — ^This  claim 
was  fundamentally  wrong.  It  was  no 
mere  clerical  or  casual  error.  It  was  a 
defective  claim  in  the  sense  of  the  statute. 
The  case  of  Meech  v.  Gait,  November  14, 
1802,  80  S.L.R.  64,  applied  exactly  to  the 
circumstances  of  this  case. 

Lord  Kinnbar — This  case  raises  a  some- 
what different  point  from  that  which  we 
have  just  decided.  It  relates  to  a  claim  to 
be  enrolled  in  respect  of  the  occupation  of 
lodgings.  In  the  schedule  of  claim  the 
column  headed  "Name,  description,  and 
residence  of  persons  or  person  to  whom 
rent  paid,"  sets  out  nothing  except  the 
name  "James  Brown."  There  is  nothing 
to  ascertain  where  "James  Brown"  resides 
or  what  his  description  is.  That  appears 
to  me  to  be  an  altogether  insumcient 
description,  and  if  that  had  been  all  I 
should  have  said  that  the  case  of  SomerviUe 
which  we  have  just  decided  exactly  applied. 
But  then  the  question  which  is  here  put  to 
us  is,  "was  the  applicant  entitled  to  be 
inserted  in  the  list  of  voters  on  his  claim 
which  was  defective  in  the  specified  parti- 
culars?" It  is  perfectly  impossible  to  answer 


this  question  in  the  affirmative.    I  think 
that  it  contains  its  own  answer. 

Lord  Stormonth  Darlino — ^This  case 
raises  a  question  as  to  a  mistake  in  a  lodger  - 
claim.    It  is  enough  probably  to  say  that 
we  cannot  possibly  answer  the  question  as 

§ut  in  the  affirmative,  but  I  think  that  the 
heriff  in  refusing  to  allow  the  amendment 
was  perfectly  right.  I  think  that  he  would  ■ 
have  been'  going  beyond  what  he  was  en- 
titled to  do  if  he  had  allowed  this  amend- 
ment. It  is  possible  no  doubt  that  a  local 
judge  might  be  aware  that  everyone  would 
know  who  was  meant  by  a  simple  name 
without  designation  of  any  sort.  vVe  have 
no  information  on  that  point  here,  but  if 
the  Sheriff  had  made  the  amendment  upon 
that  footing,  a  different  (question  would 
have  arisen  from  that  which  we  have  to 
decide. 

Lord  Johnston-  I  concur.  The  question 
that  was  argued  to  us  was  just  the  same 
question  as  was  argued  in  the  case  of  Somer- 
viUe. To  the  question  as  put  in  the  case 
there  can  only  be  one  answer. 

The  Court  answered  the  question  in  the 
negative  and  dismissed  the  appeal. 

Counsel  for  the  Appellant — T.  B.  Moriaon. 
Agents — Cameron  «  Orr,  S.S.C. 

Counsel  for  the  Respondent — Blackburn. 
Agents — Russell  &  Dunlop,  W.S. 


Friday,  December  22. 

(Before  Lord  Kinnear,  Lord  Stormonth 
Darliug,  and  Lord  Johnston.) 

DUNCAN  V.  JACKSON. 

Election  Law — Burgh  Franchise —  "  Build- 
ing" —Representation  of  the  People  (Scot- 
land) Act  1832  (2  and  3  WiU.  IV,  c.  65),  sec. 

Held  (Lord  Kinnear  reserving  opinion) 
that  a  meter  house  built  of  stone  and 
lime,  4  feet  6  inches  long,  3  feet  broad, 
and  4  feet  high,  is  not  a  "building" 
within  the  meaning  of  section  11  of  the 
Representation  of  the  People  (Scotland) 
Act  1832. 

Question  whether,  since  the  Represen- 
tation of  the  People  Act  1884,  the  owner- 
ship of  land  within  a  burgh,  combined 
with  residence  in  or  within  seven  miles 
of  it,  will  not  suffice  to  give  a  qualifi- 
cation. 
The  Representation  of   the  People  (Scot- 
land) Act  1832  (2  and  3  Will.  IVT  cap.  65), 
sec.  11,  enacts — "  And  be  it  enacted  that 
every_  person  not  subject  to  any  le^al  in- 
capacity shall  be  entitled  to  be  registered 
as   hereinafter   directed,  and   to   vote   at 
elections  for  any  of  the  cities,  burghs,  or 
towns,    or  districts   of   cities,    burghs   or 
towns,  hereinbefore  mentioned,  who,  when 
the  Sheriff  proceeds  to  consider  his  claim 
for  registration,  shall  have  been  for  a  period 
of  not  less  than  twelve  calendar  months 
next  previous  to  the  .  .  .  last  day  of  July 
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...  in  the  occupancy,  either  as  proprietor, 
tenant,  or  liferenter,  of  any  bouse,  ware- 
house, counting  house,  shop,  or  other  build- 
ing, within  the  limits  of  such  city,  burgh  or 
town,  which  either  separately  or  jointly 
with  any  other  house,  warehouse,  counting 
house,  shop,  or  other  building  within  the 
same  limits,  or  with  any  land  owned  and 
occupied  by  him,  or  occupied  under  the 
same  landlord,  and  also  situate  within  the 
same  limits,  shall  be  of  the  yearly  value  of 
ten  ix)und8  .  .  .  Provided  also,  that  no 
such  person  shall  be  entitled  to  be  regis- 
tered or  to  vote  in  the  present  or  any 
future  year  unless  he  she^l  have  resided 
for  six  calendar  months  next  previous  to 
.  .  .  the  last  day  of  July  .  .  .  within  such 
city,  burgh,  or  town,  or  within  seven  statute 
miles  of  some  part  thereof :  Provided  also 
that  persons  so  resident  shall  be  entitled  to 
be  registered  and  to  vote  if  they  are  the 
true  ownei-s  of  such  premises  as  are  herein- 
before mentioned,  within  such  city,  burgh, 
or  town,  of  the  yearly  value  of  ten  pounds 
or  upwards,  although  they  should  not 
occupy  any  premises  within  its  limits,  or 
although  the  premises  actually  occupied  by 
them  should  be  of  less  yearly  value  than 
ten  pounds  ..." 

The  Representation  of  the  People  Act 
1884  (48  Vict.  cap.  3),  by  section  12  and  Sche- 
dule II,  part  2,  repeals,  except  in  so  far  as 
relates  to  the  riglits  of  pei-sons  saved  by 
that  Act,  and  except  in  so  far  as  the  enact- 
ment so  repealed  contains  conditions  made 
applicable  by  that  Act  to  any  franchise 
enacted  by  that  Act,  the  above  -  quoted 
section  of  the  Act  of  1832  down  to  the 
words  which  precede  the  word  "  provided." 

This  was  an  appeal,  by  way  of  stated  case, 
against  a  decision  of  the  Shei-iff  of  Fife 
and  Kini-oss  (KI^'CAID  Mackenzie)  at  a 
Registration  Court  for  the  biii-gh  of  Crail, 
in  which  John  Duncan,  fHi-mer,  Kirkmay, 
was  the  appellant,  and  George  Jackson, 
76  Nethergate,  Crail,  was  the  respondent. 
At  the  said  Court  the  respondent,  whose 
name  was  on  the  register  of  voters  for  the 
burgh  of  Crail,  objected  to  the  name  of 
John  Duncan,  farmer,  Kirkmay,  being  re- 
tained in  the  list  of  Parliamentary^  voters 
for  the  burgh  of  Crail,  which  objection  was 
sustained.  Duncan  was  entei'ed  on  the  roll 
as  proprietor  of  house  and  lands  on  road  to 
Anstruther. 

The  Sheriff  found  the  following  facts 
proved — "The  house  in  question  is  a  struc- 
ture of  stone  and  brick  with  sloping  cement 
roof.  It  is  4  feet  6  inches  lonfj,  3  feet  broad, 
and  4  feet  high,  and  was  built  to  house  a 
gas  meter.  -Previous  to  the  year  in  ques- 
tion Mr  Duncan  had  been  entered  in  the 
valuation  roll  for  the  burgh  as  the  owner  of 
lands  of  the  value  of  f  1(K) ;  for  the  year  in 
question  the  entrj^  in  the  valuation  roll 
contained  the  addition  of  the  meter-house, 
but  no  increase  was  made  on  the  valuation 
in  respect  thereof.  The  meter-house  in 
question  is  situated  on  a  small    nioce  of 

S'ouud  reserved  from  a  feu  given  off  by  Mr 
uncan ;  the  said  piece  of  ground  is  con- 
tiguous to  the  rest  of  the  lands,  with  a  road 
which  lielongs  to  Mr  Duncan  intervening. 
The  meter-house  does  not  quite  cover  the 


reserved  piece  of  ground.  The  meter  fills 
the  house.  The  meter-house  has  been  in  its 
present  position  for  five  or  six  years.  Pre- 
vious to  that  the  meter  was  outsTde  Mr 
Duncan's  property.  He  paid  for  the  pi"e8ent 
meter  and  for  the  house.  The  key  of  the 
meter-house  is  kept  by  the  gas  manager  in 
Crail,  who  regularly  inspects  the  meter  in 
order  to  check  the  supply  of  gas  to  Mr 
Duncan's  house,  which  is  situated  outside 
the  burgh  boundary.  Mr  Duncan  has  a 
right  to  enter  the  meter-house.  He  has 
done  so  three  or  four  times  during  the  Ave 
or  six  years  it  has  been  there." 

The  Sheriff  siistaiued  the  objection  on 
the  ground  that  even  if  the  meter  house 
was  to  be  held  a  building  within  the  mean- 
ing of  section  11  of  the  Act  2  and  3  Will.  IV, 
cap.  65,  there  had  not  been  sufBcient  occu- 
pation to  satisfy  the  provisions  of  the  said 
section. 

The  questions  of  law  for  the  opinion  of 
the  Court  were —"  Whether  the  meter- 
house  in  question  is  a  building  within  the 
meaning  of  section  11  of  the  Act  2  and  3 
William  IV,  chapter  65?  and  (2)  Whether 
there  was  sufficient  occupation  by  the  pro- 
prietor of  the  said  meter-house  to  satisfy 
the  provisions  of  said  section  ?" 

Argued  for  the  appellant — All  that  the 
Act  required  was  that  the  building  should 
be  substantial.  It  might  be  used  merely  as 
a  store,  and  need  not  be  even  stone  and 
lime  built.  The  building  in  question  here 
satisfied  the  above  requirement — Johnaton 
v.  Guild,  November  3,  1884,  12  R.  42,  22 
S.L.R.  34;  MoHah  v.  Harris,  I..R.,  1865, 
1  Com.  Pleas  155;  Rogers  on  Elections,  16th 
ed.,  vol.  1,  p.  180;  Whitmore  v.  Toton  Clerk 
of  Wenlock,  184.3,  13  L.J.,  C.P.  55;  PtnoeU 
V.  Farmer,  1855,  34  L.  J.,  C.P.  71.  Personal 
occupancy  by  actual  residence  was_  not 
necessary  In  order  to  give  a  qualification — 
Lunan  v.  Allan,  November  13,  1880,  8  R.  13, 
18  S.L.R.  88.  This  meter-house  was  erected 
and  occupied  by  the  appellant  for  his  own 
sole  use,  which  was  sufficient.  It  was  also 
argued  that  since  the  fh-st  portion  of  sec- 
tion 11  of  the  Act  of  1832  was  repealed  by 
the  Act  of  1884,  no  building  was  necessary 
to  give  a  qualification  but  that  ownership 
of  land  alone  was  sufficient— Rogers  on 
Elections,  p.  72;  Hall  v.  Metcalf,  [1892]  1 
Q.B.  208 ;  Mackenzie  and  Lushington's 
Registration  Manual,  p.  136.  The  Court, 
however,  intimated  that  they  could  not 
hear  this  line  of  argument  as  the  question 
dealt  with  was  not  raised  in  the  stated  case. 

Argued  for  the  resjjondent— The  words 
of  the  Act  "or  other  building"  must  be 
taken  to  mean  buildings  ejitsdem  generis 
with  those  specifically  mentioned  in  the 
section,  i.e.,  (1)  buildings  which  were  human 
dwelling-houses,  and  (2)  buildings  which 
were  used  for  tiie  purpose  of  some  trade  or 
indu.stry.  The  structure  here  was  not  a 
building  In  the  sense  of  the  Act.  It  was 
merely  a  covering  for  a  gas  meter.  The 
real  Question  was  whether  a  gas  meter  was 
a  building  —  Cay  on  the  Scottish  Reform 
Act,  p.  6®.  The  authorities  cited  by  the 
app>ellant  showed  that  a  building  other 
than  a  dwelling-house,  in  order  to  afford  a 
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?[ualification  to  the  occupier  must  be  used 
or  the  purposes  of  his  trade  or  business. 
The  value  of  the  land  was  not  enhanced  by 
the  erection  of  this  structure.  The  appel- 
lant was  not  the  occupier  of  this  structure 
—Fai-nea  v.  H'OuMe,  October  22,  1873,  1  R. 
13, 11  S.L.B.  S3.  Be  could  not  occupy  ex- 
cept by  living  in  it  himself  or  by  housing 
his  servants  or  beastiaJl  in  it. 

Lord  Kinnkak— I  have  had  considerable 
■  difficulty  in  this  case,  but  I  have  come  to 
the  same  conclusion  in  so  far  as  your  Lord- 
ships agree  in  thinking  that  this  appeal 
should  be  dismissed.  I  assent  also  to  what 
I  understand  is  the  view  of  your  Lordships 
that  we  cannot  entertain  the  question, 
which  was  not  raised  before  the  Sheriff, 
and  is  not  put  to  us  in  the  stated  case,  but 
was  raised  for  the  fli^t  time  at  the  bar  in 
this  appeal.  We  can  do  nothing  except  to 
answer  the  questions  of  law  which  are  put 
to  us  in  the  case  as  having  arisen  on  the 
facts  found  to  have  been  proved.  The  as- 
sumption on  which  the  case  rests  is  that  it 
is  necessary  for  the  claimant  to  prove  that 
he  has  a  qualification  in  ihe  sense  of  sec- 
tion 11  of  the  Act  of  1832.  I  reserve  my 
opinion  as  to  the  answer  to  be  given  to  the 
(question — now  raised  before  us  for  the  first 
time — as  to  whether  this  assumption  is  or 
is  not  a  sound  assumption  since  the  date  of 
the  Act  of  1884.  I  am  the  more  reluctant 
to  answer  this  question  when  it  is  raised 
without  notice,  because  the  point  main- 
tained is  admittedly  a  new  one,  and  puts  in 
question  the  interpretation  of  the  statutes 
which  has  hitherto  prevailed  in  practice 
and  has  been  sanctioned  by  decision. 

Setting  aside  that  question  therefore,  we 
ore,  in  uie  first  question  put  to  us  in  the 
case,  asked  to  determine  whether  the  meter 
house  in  question  is  a  building  within  the 
meaningof  section  11  of  the  Act  of  1832.  I 
have  difficulty  in  answering  that  question, 
looking  to  the  facts  stated  in  the  case.  The 
Sheriff  has  not  found  that  it  is  a  building 
or  that  it  is  not  a  building  within  the 
meaning  of  the  Act.  We  have  no  finding 
in  fact  by  the  Sheriff  on  that  matter.  AU 
that  he  has  found  is  that  if  the  meter  house 
is  a  building  within  the  meaning  of  the 
Act  there  has  not  been  sufficient  occupa- 
tion to  satisfy  the  provisions  of  the  Act. 
Now  that  puts  on  this  Court  a  task  which, 
if  competent,  is  not  within  the  oi-dinary 
course  of  our  duty — that  is  to  say,  we  are 
asked  to  draw  what  is  prima  facie  an  infer- 
ence of  fact,  and  to  say  whether  this  meter 
house  is  or  is  not  a  building  within  the 
meaning  of  the  Act.  If  I  thought  it  in 
accordance  with  my  duty  to  answer  that 
question,  I  should  nave  considerable  diffi- 
culty, because  it  appears  to  me  that  the 
statement  of  facts  from  which  we  are  asked 
to  draw  the  inference  is  seriously  insuffi- 
cient. The  Sheriff  does  not  tell  us  whether 
this  structure  is  of  the  statutory  value  con- 
sidered as  a  scparat*!^  siibject.  The  case 
contains  certain  Htateiiieiits  an  to  entries  in 
the  valuation  roll  from  which  we  are  asked 
to  draw  an  inference  as  to  the  value  of  this 
property,  but  I  decline  to  draw  an  inference 
as  to  that  question,  which  is  a  pure  question 


of  fact.  I  think  that  it  was  for  the  Sheriff 
to  determine  as  matter  of  fact  the  value  of 
this  property.  But  even  assuming  that  we 
have  enough  stated  to  us  in  the  case  to 
satisfy  us  as  to  the  value  of  the  property, 
I  do  not  think  that  the  Sheriff  has  stated 
the  whole  facts  regarding  this  property 
with  sufficient  exactq^ss  to  enable  us  to 
answer  the  first  question  put  to  us  in  the 
affirmative.  In  ordinary  circumstances  I 
should  have  been  disposed  to  move  your 
Lordships  to  remit  the  case  to  the  Sheriff 
for  amendment,  but  there  are  obvious 
reasons  which  would  make  that  course 
perfectly  futile  in  the  present  instance. 
The  conclusion  to  which  I  have  come  is 
that  I  do  not  find  sufficient  ground  in  the 
facts  stated  in  the  case  to  justify  me  in 
saying  that  the  Sheriff  has  gone  wrong  on 
the  first  question.  I  therefore  do  not 
formally  assent  to  the  opinion  of  your 
Lordships  on  that  question ;  I  am  still  less 
prepared  to  dissent. 

With  reference  to  the  second  question,  I 
agree  with  your  Lordships  that  if  the  first 
question  is  answered  as  your  Lordships 
propose  the  second  question  does  not 
arise.  I  confess  that  I  should  have  had 
the  same  difficulty  in  answering  the  second 
question  as  I  have  found  in  answering  the 
first,  but  if  this  meter-house  is  assumed  to 
be  a  building  in  the  sense  of  the  Act  I 
should  be  disposed  to  say  that  the  claimant 
has  had  sufficient  occupation  of  it  to  satisfy 
the  provisions  of  the  Act. 

The  judgment  of  the  Court  will  be  to 
answer  the  first  question  in  the  negative 
and  to  find  it  unnecessary  to  answer  the 
second. 

LoBD  Stobmonth  Darling  —  I  agree 
with  the  manner  in  which  my  brother 
Lord  Johnston  proposes  to  deal  with  the 
questions  put  to  us.  The  effect  is  that  the 
appeal  must  be  dismissed. 

I  desire  to  reserve  my  opinion  on  a 
question  which  was  not  raised  before  the 
Sheriff  and  is  not  stated  in  the  case,  viz., 
whether  a  man's  ownership  of  land  within 
a  burgh,  when  combined  with  residence  in 
it  or  within  seven  miles  of  it,  though  he 
should  not  occupy  any  premises  within  its 
limits,  may  not  afford  the  qualification 
that  still  subsists  under  the  unrepealed 
portion  of  sec.  11  of  the  Act  of  1832. 

Lord  Johnston— I  have  had  very  great 
difficulty  in  understanding  this  case  as 
stated,  decided,  and  argued.  The  facts  as 
I  gather  them  are  that  Mr  Duncan  is  pro- 
prietor of  lands  within  the  burgh  of  Crail 
which  he  does  not  occupy,  which  are  worth 
£100  a-year,  and  that  he  is  also  owner  of  a 
small  building  which  contains  a  gas-meter, 
isolated  from  the  land  above  referred  to 
but  within  burgh,  which  meter-house  he 
occupies  in  this  sense,  that  the  meter  which 
is  within  it  measures  the  gas  supplied  to 
his  dwelling-house,  which  is  outside  the 
burgh.  Though  the  meter-house  be  of  no 
appreciable  annual  value,  the  meter-house 
and  the  lands  together  are  much  in  excess 
of  the  £10  of  annual  value  required  by  the 
Reform  Act  of  1832,  sec.  11.  They  therefore 
afford  a  qualification  in  point  of  value.   Are 
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the^  of  a  nature  to  afford  a  qualification  ? 

Now  the  Assessor  has  entered  Mr  Duncan 
as  proprietor  of  house  and  lands  within  the 
burgh,  the  house  being  ex  hypotheai,  this 
meter-house,  and  the  land  the  land  above 
referred  to. 

This  entry  based  on  property  I  can  quite 
understand.  But  th^Sheriff  has  struck  Mr 
Duncan's  name  off  the  roll,  in  respect  that 
even  if  the  meter-house  was  to  be  held  a 
building  within  the  meaning  of  sec.  11  of 
the  Reform  Act  1832  there  had  not  been 
sufficient  occupation  of  it  to  satisfy  the 
provisions  of  the  section. 

The  difficulty  I  have  is  in  satisfying 
myself  that  occupation  has  anything  to  do 
with  the  claim.  Were  it  not  that  ap- 
parently I  have  the  support  of  the  Assessor, 
who  has  dealt  with  the  case  as  one  of  the 
property  franchise  simply,  I  should  be  dis- 

Sosed  to  think,  in  face  of  the  Sheriff  who 
ecided  and  the  counsel  on  both  sides  who 
argued  the  case,  that  I  must  have  misappre- 
hended the  facts  or  that  there  must  be 
some  statutory  enactment  bearing  on  the 
question  which  has  escaped  me. 

Mr  Duncan's  claim  to  vote  appears  to  me 
to  depend  entirely  upon  the  penultimate 
proviso  of  sec.  11,  which  provides  that 
persons  resident  within  the  specified  area, 
as  Mr  Duncan  is,  shall  be  entitled  to  vote 
"if  they  are  the  true  owners  of  such  pre- 
mises as  are  hereinbefore  mentioned"  within 
the  burgh  of  £10  yearly  value,  "although 
they  should  not  occupy  any  premises  within 
its  limits."  Mr  Duncan  takes  nothing  from 
the  initial  and  principal  enactment  of  the 
section,  because  though  he  owns  the  land 
he  does  not  occupy  it,  and  therefore  it  is 
immaterial  whether  he  is  in  occupancy  of 
the  meter-house,  if  it  be  a  house  or  other 
building  in  the  sense  of  the  statute  or  not. 
The  only  question,  as  it  appears  to  me,  is, 
what  is  the  meaning  of  tne  words  "such 
premises  as  are  hereinbefore  mentioned" 
occurring  in  said  penultimate  proviso  of 
the  section  ?  Are  they  confined  to  "  house, 
warehouse,  councing-house,  shop  or  other 
building,"  or  do  they  extend  to  the  com- 
bination of  anyone  or  them  with  any  other 
"house,  warehouse,  counting-house,  shop 
or  other  building"  or  with  land?  I  think 
that  they  must  be  held  to  extend  to  the 
combination.  If,  then,  his  meter-house  is  a 
house  or  other  building  in  the  sense  of  the 
statute,  Mr  Duncan  being  the  true  owner 
of  this  meter-house  and  land  to  the  requisite 
value  in  combination  is  under  the  penulti- 
mate proviso  of  the  section  entitled  to  a 
vote  though  he  occupies  nothing  within 
the  limits  of  the  burgh.  It  is  for  this 
reason  that  I  have  failed  to  understand 
why  we  should  be  concerned  with  the  suffi- 
ciency of  Mr  Duncan's  occupation.  Had  I 
to  decide  the  case  upon  the  question  of 
occupancy  I  should  have  required  further 
explanation  of  the  grounds  of  the  Sheriff's 
judgment.  But  as  I  have  arrived  at  the 
conclusion  that  the  meter-house  is  not  a 
building  within  the  meaning  of  sec.  11,  I 
am  able  to  limit  myself  to  the  first  question 
put  in  this  case. 

The  statute  enumerates  house,  warehouse, 
coimting-house,  and  shop.    In  that  colloca- 


tion I  think  "house"  means  dwelling-house, 
as  contradistinguished  from  warehouse, 
counting-house,  and  shop,  which  covers 
premises  occupied  for  residential  and  com- 
mercial (and  under  commercial,  I  think, 
agreeing  with  the  Judges  of  the  Court  of 
Common  Pleas  in  the  case  of  Morish  v. 
Harris,  1865,  L.R.  1  C.P.  15.5,  may  be  fairly 
included  agricultural)  purposes.  And  when 
the  section  adds  "or  other  building"  that 
expression  must,  I  think,  be  interpreted  on 
the  principle  e^usdem.  generis  as  intended  to 
cover  merely  premises,  however  described, 
capable  of  being  used  for  residential  and 
commercial  (or  agricultural)  purposes.  I 
do  not  think  that  this  metei--house  falls 
under  either  category. 

But  I  think  there  is  a  further  objection 
to  the  claim,  viz.,  that  there  is  no  possible 
connection  between  the  meter-house  and 
the  claimant's  property  within  the  burgh, 
but  only  between  the  meter -house  and 
Mr  Duncan's  house  outside  the  burgh.  It 
cannot  in  any  sense  be  said  that  the  meter- 
house,  even  assuming  it  to  have  any  value 
in  itself,  has  any  joint  value  along  with  the 
land  of  which  it  is  no  adjunct.  I  entirely 
concur  in  the  opinion  of  the  English  Judges 
in  the  case  ot  Morish  v.  Hams  that  "the 
requirements  which  the  statute  imposes 
are  permanence,  utility,  and  contribution 
to  the  beneficial  occupation  of  the  land, 
thereby  increasing  its  real  annual  value  to 
let."  Applying  that  to  the  present  case, 
it  is  clear  that  we  have  not  the  state  of 
circumstances  to  which  the  statutory  en- 
franchisement was  meant  to  apply. 

The  Court  answered  the  first  question  in 
the  negative,  found  it  unnecessary  to 
answer  the  second  question,  and  dismissed 
the  appeal. 

Counsel  for  the  Appellant — Blackburn— 
Cochran-Patrick.  Agents— Russell  &  Dun- 
lop,  W.S. 

Counsel  for  the  Respondent  —  A.  M. 
Anderson.  Agent — Norman  M.  Macpher- 
son,  S.S.C. 


Friday,  December  22. 

(Before  Lord  Kinnear,  Lord  Stomionth 
Darling,  and  Lord  Johnston.) 

JACK  (BETT)  V.  EDIE. 

Election    Law  —  Occupation- Pranchise  — 
Borough  Occupation-Franchise — Tenant 
of  Hoitses    Occupied    hy    his    Servants 
having    Service   Franchise  —  "Occupant 
as  Tenant" — Representation  of  the  People 
(Scotland)  Act  lfe2  (2  and  3  WiU.  IV,  cap. 
65),  sec.  11— Representation  of  the  People 
Act  1884  (48  Vict.  cap.  3),  sees.  3, 5,  and  7  (7). 
A  tenant  farmer  whose   tenancy  in- 
cluded two  bouses  in  a  burgh  occupied 
by  servants  in  his  employment,  who 
were  in  the  enjoyment  of  the  service 
franchise  in  respect  thereof,  claimed  to 
be  entered  on  the  roll  in  respect  of  bis 
occupancy  of  said  houses  as  tenant. 
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Held  that  the  employer  was  not  an 
"  occupant  as  tenant "  for  the  purposes 
of  the  franchise,  and  not  therefore  en- 
titled   to   be    enrolled,    but   that   the 
occupiers  of  the  houses  in  the  sense  of 
the  franchise  statutes  were  the  servants 
who  occupied  the  houses  in  virtue  of 
their  employment,  and  who  alone  were 
entitled    to    be    enrolled,   and  that  in 
respect  of  the  service  qualification. 
The   Representation    of    the    People    Act 
1884    (48    Vict.    cap.    3),    sec.    3,    enacts  — 
"  Where  a  man  himself  inhabits  any  dwell- 
ing-house by  virtue  of  any  office,  service,  or 
employment,  and  the  dwelling-house  is  not 
inhabited  by  any  person  under  whom  such 
man  serves  in  such  office,  service,  or  em- 
ployment, he  shall  be  deemed  for  the  pur- 
poses of  this  Act  and  of  the  Representation 
of  the  People  Acts  to  be  an  inhabitant-occu- 
pier of  sucn  dwelling-house  as  a  tenant." 

Section  5,  enacts — "Every  man  occupy- 
ing any  land  or  tenement  in  a  county 
or  borough  in  the  United  Kingdom  of 
a  clear  yearly  value  of  not  less  than  £10 
shall  be  entitled  to  be  registered  as  a 
voter,  and  when  registered  to  vote  in  an 
election  for  such  county  or  borough  in 
respect  of  such  occupation,  subject  to  the 
like  conditions  respectively  as  a  man  is  at 
the  passing  of  this  Act  entitled  to  be  regis- 
tered as  a  voter  and  to  vote  at  an  election 
for  such  county  in  respect  of  the  county 
occupation  franchise,  and  at  an  election  for 
such  borough  in  respect  of  the  borough 
occupation  franchise.  Sec.  7  (7) — "The  ex- 
pression 'borough  occupation  franchise' 
means  ...  as  respects  Scotland  the  fran- 
chise enacted  by  the  eleventh  section  of  the 
Act  of  the  second  and  third  years  of  the 
reign  of  King  Will.  IV,  chapter  sixty-five. 

lie  Representation  of  the  People  (Scot- 
land) Act  1832  (2  and  3  Will.  IV,  cap. 
86),  sec.  11,  enacts  — " .  .  .  Everjr  person 
not  subject  to  any  legal  incapacity  shall 
be  entitled  to  be  regpistei'ed  as  hereinafter 
directed,  and  to  vote  at  elections  for  any 
of  the  cities,  burghs,  or  towns,  or  districts 
of  cities,  burghs,  or  towns,  hereinbefore 
mentioned,  who,  when  the  sheriff  proceeds 
to  consider  his  claim  for  registration,  shall 
have  been  for  a  period  of  not  less  than 
twelve  calendar  months  next  previous  to 
the  .  .  .  last  day  of  July  ...  in  the  occu- 
pancy either  as  proprietor,  tenant,  or  life- 
renter  of  any  house,  warehouse,  counting- 
house,  shop,  or  other  building  within  the 
limits  of  such  city,  burgh,  or  town,  which 
either  separately  or  jointly  with  any  other 
house,  warehouse,  counting-house,  shop,  or 
other  building  within  the  same  limits,  or 
with  any  land  owned  and  occupied  bv 
him,  or  occupied  under  the  same  landlord, 
and  also  situate  within  the  same  limits, 
shall  be  of  the  yearly  value  of  £10.  ..." 

This  'was  a  special  case  stated  by  the 
Sheriff  of  Fife  and  Kinross  (Kincaid  Mac- 
KBNZIK)  on  appeal  from  the  Registration 
Court  for  the  Burgh  of  Kilrenny,  held  on 
7th  October  1906.  The  appellant  was  James 
'  Jaclc  (Bett),  Cellardyke,  and  the  respondent 
was  Harry  Edie,  farmer,  Cornceres. 


The  facts  of  the  case  were  stated  by  the 
Sheriff  to  be  asfoUows: — "Robert  M'Gregor, 
mandatory  for  James  Jack  (Bett),  whose 
name  is  on  the  register  of  voters  for  said 
burgh  of  Kilrenny,  objected  to  the  name  of 
Harry  Edie  being  retained  in  the  list  of 
Parliamentary  voters  for  the  burgh  of  Kil- 
renny. Harry  Edie  was  entered  on  the  roll 
as  farmer,  tenant  of  house  and  land,  Corn- 
ceres. 

"It  was  admitted  that  the  buildings  in 
question  consist  of  two  small  houses  on  Mr 
Edie's  farm,  which  are  occupied  by  two  of 
his  farm  servants,  who  have  the  service 
franchise.  No  deduction  is  made  from  their 
wages  in  name  of  rent  for  the  bouses.  It 
was  conceded  that  Mr  Edie  was  qualified  if 
his  occupancy  of  these  houses  was  sufficient 
to  satisfy  the  provisions  of  section  11  of  the 
Act  2  and  3  Will.  IV,  chapter  66. 

"The  Sheriff  repelled  the  objection,  and 
the  objector  required  a  case." 

The  question  of  law  stated  bv  the  Sheriff 
was — "  Whether  there  was  sufficient  occu- 
pation of  the  houses  in  question  to  satisfy 
the  provisions  of  section  11  of  the  Act  2 
and  3  Will.  IV,  chapter  65  ?  " 

Argued  for  the  appellant — ^There  was  no 
occupation  of  the  bouses  in  question  by 
the  claimant.  This  was  simply  an  attempt 
by  means  of  a  mid-tenancy  to  get  three 
votes  out  of  this  subject.  Section  3  of 
the  1884  Act  confen-ed  the  service  franchise 
on  occupants  of  houses  of  this  description 
"as  tenants."  It  could  not  be  maintained 
that  the  claimant  could  assign  his  right  as 
tenant  to  an  ordinary  sub-tenant  and  still 
preserve  his  qualification  to  vote,  and  the 
terms  of  the  section  put  a  servant  in  the 
same  position  as  a  sub-tenant.  A  man 
could  not  constructively  occupy  a  house  by 
sub-tenants  as  he  might  by  animals  or  by 
his  own  family — Urquhart  v.  Adam,  Nov- 
ember 25,  1904,  7  P.  167,  42  S.L.R.  178; 
Kirkioood  v.  li'CcMum,  November  2,  1874, 
2  R.  1,  12  S.L.R.  31. 

Argued  for  the  respondent— Up  to  1884 
occupation  by  servants  was  regarded  as 
constructive  occupation  by  their  employer 
— Richardson  v.  Steuart,  November  8,  1878, 
6  R.  17,  16  S.L.R.  76;  Nicolson  on  Elections, 
p.  65.  It  could  not  be  said  that  this  had 
been  altered  by  the  introduction  of  the 
service  franchise  by  the  1884  Act,  section 
3,  because  the  whole  scheme  of  that  Act 
was  not  to  limit  or  take  away  any  existing 
franchise  but  to  extend  the  benefit  of  the 
franchise  to  a  new  class,  viz.,  servants. 

LoBD  KiNNBAB — In  this  case  the  ques- 
tion of  law  stated  by  the  Sheriff  is,  whether 
there  was  sufficient  occupation  of  the  houses 
in  question  to  satisfy  the  provisions  of  sec. 
11  of  the  Act  2  and  3  Will.  IV.  cap.  65.  The 
case  therefore  proceeds,  like  the  case  of 
Duncan  v.  Jackson,  just  decided,  on  the 
assumption  that  the  6th  and  7th  sections  of 
the  1884  Act  import  the  11th  section  of  the 
1832  Act  as  defining  the  conditions  of  the 
biu-gh  occupation  franchise.  That  section 
requires' that  the  claimant  shallhave  been 
for  a  period  of  not  less  than  twelve  calendar 
months  next  previous  to  the  last  day  of 
July  in  the  occupancy  either  as  proprietor. 
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tenant,  or  liferenter  of  any  house,  ware- 
house, counting-house,  shop,  or  other  build- 
ing within  the  limits  of  the  burgh  of  the 
yearly  value  of  ten  pounds. 

Now,  that  must  be  read  along  with  the 
3th  and  7th  sections  of  the  Act  of  1884.     It 
is  indispensable  to  consider  the  Act  of  1884, 
both  because  the  Franchise  Acta  must  be 
read  together  as  a  whole,  and  also  because 
it  is  the  Act  of  1884  which  creates  the  uni- 
forni  qualification  in  burghs  and  counties 
which  now  determines  the  occupation  fran- 
chise.     But   although   the  Uth  section  is 
repealed  in  so  far  as  it  enacts  a  franchise, 
the  conditions  required  by  it  ai-e  retained 
in  so  far  aa  applicable  to  the  franchises 
enacted  by  the  Act  of  1884.    The  facta  stated 
are  that  the  respondent  is  tenant  of  two 
small  houses  which  are  occupied  by  two  of 
his  farm  servants,  who  have  the  service 
franchise,  by  which  I  understand  the  Sheriff 
to  mean  that  the  servants  inhabit  by  virtue 
of  I  heir  service,    and   that  the   dwelling- 
houses  are   not  inhabited   by  the  person 
under  whom  they  serve,  and  that  they 
therefore  inhabit  as  tenants  in  the  sense  of 
the  statute.     They   pay  no  rent  for  the 
houses.    The  question  is  whether  the  ser- 
vants or  the  farmer  whom  they  serve  is 
the  occupant  as  tenant.    I  think  that  is 
answered  by  the  plain  words  of  the  3rd 
section  of  the  Act  of  1884,  which  are  these 
—"Where   a   man   himself  inhabits  any 
dwelling-house  by  virtue  of  any  office,  ser- 
vice, or  employment,  and  the  dwelling  house 
is  not  inhabited  by  any  person  under  whom 
such  man  serves  in  such  office,  service,  or 
employment,  he  shall  be  deemed  for  the 
purposes  of  this  Act  and  of  the  Representa- 
tion of  the  People  Acts  to  be  an  inhabi- 
tant-occupier of  such  dwelling-house  as  a 
tenant."     It  follows  from  the  plain  mean- 
ing of  these  words  that  the  tenants  and 
occupiers  of  these  two  houses  are  the  two 
servants    and    not    their    employer.     No 
authority  has  lieen  cited  for  the  proposi- 
tion that  a  person  who  does  not  personally 
inhabit  a  house,  but  has  let  it  to  a  sub- 
tenant  by   whom    alone   it   is   occupied, 
nevertheless  remains  the  tenant  for  the 
purposes  of  the  electoral  franchise.     The 
case  of  Kirkwood  v.  M'Callum  (2  R.  1)  is  a 
direct  authority  to  the  contrary.    The  em- 
ployer in  this  case  does  not  satisfy  the  con- 
ditions, because,  although  he  is  tenant  as 
in  a  question  with  his  landlord,  he  is  not 
occupant  as  tenant  for  the  purposes  of  the 
franchise,  inasmuch  as  he  has  assigned  the 
right  to  his  two  servants  as  his  sub-tenants. 
I  propose,  therefore,  that  the  question  be 
answered  in  the  negative. 

Lord  Stobmonth  Darling— I  concur. 

Lord  Johnston -The  servant  who  fulfils 
the  requirements  of  sec.  3  of  the  Repre- 
sentation of  the  People  Act  1884  is  to  be 
deemed  "to  be  an  inhabitant-occupier" 
of  his  dwelling-house  "as  tenant."  That, 
then,  is  the  position  of  Mr  Edie's  servants. 

To  qualify  Mr  Edie  under  the  11th  section 
of  the  Reform  Act  1832  he  must  be  "  in 
the  occupancy"  "as  tenant"  of  the  same 
houses  which  are  for  the  purposes  of  the 


Representation  of  the  People  Act  1884 
deemed  to  be  inhabited  and  occupied  by 
his  servants  as  tenants.  Mr  Edie  may  be 
tenant  of  the  houses,  but  he  has  placed  his 
servants  in  the  position  constructively  at 
least  of  his  sub-tenants.  If  there  is  a  sub- 
lease of  premises  the  tenant  cannot  plead 
his  sub-tenant's  occupancy  as  construc- 
tively his  occupancy  for  the  purpose  of  tihe 
11th  section  of  the  Reform  Act  1832,  and  I 
think  this  must  appljr  even  though  the  sub- 
tenancy is  constructive,  and  by  virtue  of 
the  3rd  section  of  the  Act  of  1884  only. 

I  therefore  answer  the  question  in  the 
case  in  the  negative. 

The  Court  answered  the  question  in  the 
negative. 

Counsel  for  the  Appellant — A.  M.  Ander- 
son.   Agent— N.  M.  Macpherson,  S.S.C. 

Counsel  for  the  Respondent— Blackburn 
—  Cochran  Patrick.  Agents— Russell  & 
Dunlop,  W.S. 


Friday,  Deeamber  22. 

(Before  Lord  Kinnear,  Lord  Stormonth 
Darling,  and  Lord  Johnston.) 

WHITELAW  V.    M'GOWAN. 

EUction  Law — County  Occupation.  Fran- 
chise— Personal  Occupancy — Temporary 
Absence  on  Business  from  Qualifying 
Premises — Representation  of  the  People 
(Scotland)  Act  1868  (31  and  32  Vict.  c.  48), 
sec.  8 — RepreseTiiation  of  the  People  Act 
1884  (48  Vlct.  c.  3);  sec.  5  and  7  (6). 

A  person  claimed  to  be  registered  as 
a  voter  for  a  county  under  the  occupa- 
tion franchise  in  terms  of  the  Repre- 
sentation of  the  People  Act  1884  (48 
Vict.  cap.  3),  sec.  5. 

Itappeared  thatduring  twelve  months 
prior  to  the  application  the  claimant 
was  temporarily  absent  from  the  quali- 
fying premises  for  the  purposes  of  his 
business,  but  that  during  that  period 
the  premises  had  been  occupied  by  his 
wife,   and    that  the  furnitiu^e  thei«in 
was    his    property.       Held    that    the 
claimant's  occupancy  as  tenant  of  the 
premises  sufficiently  satisfied    the   re- 
quirements   of    the    statute    notwith- 
standing his  absence  from  them,  and 
that  therefore  he  was  entitled  to  be 
registered. 
The  Representation  of  the  People  Act  1884 
(48  Vict.  cap.  3),  section  5,  enacts-"  Every 
man  occupying  any  land  or  tenement  in  a 
county  or  burgh  in  the  United  Kingdom  of 
a  clear  yearly  value  of  not  less  than  ten 
pounds  shall  be  entitled  to  be  registered  as 
a  voter,  and  when  registered  to  vote  at  an 
election  for  such  county  or  burgh  in  respect 
of  such  occupation,  subject  to  the  like  con- 
ditions  respectively  as  a  man   is  at   the 
passing  of  tnis  Act  entitled  to  be  registered 
as  a  voter  and  to  vote  at  an  election  for 
such  county  in  respect  of  the  county  occu- 
pation franchise,  and  at  an  election  for  such 
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burgh  in  respect  of  the  hurgh  occupation 
franchise."  Section  7  (6)—"  The  expression 
'county  occupation  franchise'  means  .  .  . 
as  respects  Scotland,  the  franchise  enacted 
by  the  sixth  section  of  the  Representation 
of  the  People  (Scotland)  Act  1868." 

The  Representation  of  the  People  (Scot- 
land) Act  1868  (31  and  32  Vict.  cap.  48),  sec- 
tion 6,  enacts — *•  Every  man  shall  be  entitled 
to  be  registered  as  a  voter,  and  w  hen  regis- 
tered to  vote  at  elections  for  a  member  to 
serve  in  Parliament  for  a  county,  who, 
when  the  Sheriff  proceeds  to  consider  his 
right  to  be  inserted  or  retained  in  the  regis- 
ter of  voters,  is  qualified  as  follows — that  is 
to  say  (1)  .  .  .  (2)  Is  and  has  been  during 
the  twelve  calendar  months  immediately 
preceding  the  last  day  of  July  in  the  actual 
personal  occu^ncy  as  tenant  of  lands  and 
heritages  within  the  county  of  the  annual 
value  of  fourteen  pounds  or  upwards,  as 
appearing  on  the  valuation  roll  for  such 
county  .  .  ." 

This  was  an  appeal,  by  way  of  stated  case, 
from  a  Registration  Court  for  the  county 
of  Dumfries,  held  on  6th  October  1005,  in 
which  James  Walter  "Whitelaw,  Solicitor, 
Dumfries,  acting  on  behalf  of  Richard 
Jones,  quarry  foreman,  Locharbriggs,  was 
appellant,  and  James  Hairstens  M'Gowan, 
Eillangowan,  Dumfries,  was  respondent.  At 
the  said  Court  M'Gowan  had  objected  to 
Jones'  name  being  retained  on  the  list  of 
voters,  which  objection  had  been  sustained. 

The  facts  of  the  case  as  stated  by  the 
Sheriff-Substitute  (CAMPION)  were  as  fol- 
lows— "  That  Richard  Jones  had  for  the 
requisite  period  been  tenant  of  a  dwelling- 
house  at  Ixjcharbriggs ;  that  the  subjects 
were  entered  in  the  valuation  roll  a»  of  the 

J  early  value  of  £13 ;  that  the  said  Richard 
ones  was  in  actual  personal  occupation  of 
the  said  dwelling-house  up  to  September 
1901,  when  he  left  this  country  for  Greece 
in  order  to  fulfil  a  year's  engagement  there 
as  quarry-manager ;  that  this  engagement 
Ix'ing  completed  he  returned  to  Lochar- 
briggs on  £tth  October  1905,  and  again  took 
up  residence  there;  that  during  his  absence 
from  this  country  the  foresaid  house  has 
been  occupied  by  his  wife,  and  that  the 
furniture  therein  is  his  property.  I  sus- 
tained the  objection  on  the  ground  that 
Richard  Jones  had  been  absent  from  the 
foresaid  dwelling-house  during  the  greater 
part  of  the  qualifying  period,  and  that  his 
absence  havug  been  rendered  necessary  by 
his  business  engagement  before  referred  to 
interrupted  the  continuity  of  his  occupation 
of  said  house,  and  so  disqualified  him." 

The  question  of  law  for  the  decision  of  the 
Court  was  —  "Whether  in  the  circum- 
stances stated  Richard  .loues  is  entitled  to 
be  enrolled  under  the  occupation  franchise 
in  terms  of  section  5  of  the  Representation 
of  the  People  Act  1884  in  respect  of  said 
dwelling-house." 

Argued  for  the  appellant — The  require- 
ment of  the  statute  as  to  "actual  personal 
occupancy"  did  not  involve  the  necessity 
of  personal  residence—  fVetherhed  v.  Moffat, 
November  8, 1878,  6  R.  20.  Occupation  by 
wife  and  family  was  qui  tesuCQcient,  provided 
the  absence  as  here  was  merely  temporary 


— Manaon  v.  Sinclair,  10th  December  1868, 7 
Macph.  320,  6  S.L.R.  40.  The  Sheriff-Substi- 
tute had  dealt  with  this  case  as  if  it  were 
one  of  household  qualification  and  involved 
the  inquiry  whether  the  claimant  was  au 
"inhabitant-occupier."  In  the  same  way 
as  a  stable  might  be  occupied  by  horses  or 
a  woodyard  by  wood  for  the  purposes  of 
the  Act,  a  house  might  be  occupied  by  a 
wife  and  family — Lunan  v.  Allan,  Novem- 
ber 13,  1880,  8  R.  13,  1  S.L.R.  60;  John- 
ston V.  Btichanan,  6th  November  1870, 
7  R.  7, 17  S.L.R.  163;  Lynn  v.  Henderaon, 
November  27,  1803,  1  8.L.T.  342. 

Argued  for  the  respondent  —  Personal 
residence  was  necessary  to  give  a  qualifica- 
tion, otherwise  any  numl)er  of  votes  might 
be  secured  by  one  person  in  different  con- 
stituencies. The  absence  of  the  claimant 
was  not  voluntary.  He  was  under  a  legal 
obligation  to   remain   away  for   a  whole 

fear — Stewart  v.  M'Fadzean,  December  20, 
800,  18  R.  349,  28  S.L.R.  106;  Rintoul  v. 
FaUoner,  December  6,  1808,  1  F.  207,  36 
S.L.R.  185.  Civil  possession  was  not  enough, 
but  that  was  all  that  Jones  had  in  this 
case — Allan  v.  Smith,  November  5,  1879, 
7  R.  6, 17  S.L.R.  158. 

LoKD  KiNNEAB— I'he  question  put  to  the 
Court  in  this  special  case  is  whether  the 
appellant  "is  entitled  to  l)e  enrolled  under 
tne  occupation  franchise  in  terms  of  sec.  5 
of  the  Representation  of  the  People  Act 
1884  in  respect  of"  a  dwelling-house.  But 
that  enactment  refers  to  the  6th  section  of 
the  Act  of  1868  for  the  definition  of  the 
county  occupation  franchise ;  and  the  true 
question  we  have  to  consider,  therefore, 
is  whether  the  appellant  was,  during  the 
twelve  months  immediately  preceding  the 
last  day  of  July,  in  the  actual  personal 
occupancy  as  tenant  of  lands  and  heritages 
within  the  county  of  the  annual  value  of 
£10  or  upwards.  The  facts  on  which  this 
question  arises  are  that  he  was  tenant  of 
a  house  at  Locharbriggs  of  the  requisite 
value  during  the  whole  period  of  twelve 
months ;  that  he  had  himself  lived  in  the 
house  up  to  September  lOM;  that  at  that 
time  he  left  this  country  for  Greece  in 
order  to  fulfil  a  business  engagement ;  that 
this  engagement  being  completed  he  re- 
turned to  Locharbriggs  on  the  8th  of 
October  1005  and  again  took  u^  his  resi- 
dence there;  and  that  during  his  absence 
from  this  country  his  wife  continued  to 
live  in  the  house  and  that  the  furniture 
was  his  property.  The  Sheriff  has  held 
that  the  absence  of  the  appellant  inter- 
rupted the  continuity  of  his  occupancy  and 
so  disqualified  him,  but  I  am  unable  to 
agi'ee  with  that  opinion.  He  seems  to 
have  assumed  that  pei-sonal  occupancy 
necessarily  means  residence.  But  the  two 
things  appear  to  me  to  be  different.  The 
statute  requires  that  the  voter  shall  have  a 
right  of  possession  as  tenant,  and  secondly, 
that  he  shall  have  actually  exercised  that 
right  by  occupying  the  premises.  But  if 
these  two  conditions  are  satisfied  nothing 
more  is  necessary.  Now  the  appellant's 
right  as  tenant  is  not  disputed ;  and  if  the 
tenant  of  a  house  has  furnished  it  so  as  to 
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make  it  habitable  for  his  family,  lives  in 
it  with  his  wife  as  long  as  he  is  in  this 
country,  and  leaves  his  wife  to  live  in  it 
while  ne  is  absent  from  this  country,  it 
appears  to  me  that  he  is  still  occupant  as 
tenant  notwithstanding  his  absence.  I  am 
of  opinion,  therefore,  that  the  question 
should  be  answered  in  the  affirmative. 

Lord  Stormonth  Darling— I  entirely 
concur  with  your  Lordship.  If  this  had 
been  a  claim  under  the  "household  qualifi- 
cation," I  think  the  Sheriff's  judgment 
would  probably  have  been  right,  because 
he  would  then  have  been  obliged  to  inquire 
whether  the  claimant  was  an  "inhabitant 
occupier." 

But  the  claim  here  is  under  the  "  county 
occupation  franchise,"  and  I  agree  with 
your  Lordship  that  there  has  been  sufUcient 
"actual  personal  occupancy"  as  that  phrase 
is  used  in  the  6th  sec.  of  the  Act  ot  1808, 
notwithstanding  the  appellant's  absence  for 
some  months  from  this  country.  I  there- 
fore agree  that  the  appellant  is  entitled  to 
be  enrolled,  and  that  the  c^uestion  in  the 
case  ought  to  be  answered  in  the  affirma- 
tive. 

Lord  Johnston — I  think  that  the  only 
difficulty  in  this  case  has  been  created  by 
an  attempt  to  confuse  the  county  occupa- 
tion franchise  with'  the  county  houseliold 
franchise,  and  by  citing  cases  on  the  con- 
struction of  the  provisions  vhich  introduced 
the  latter  as  authorities  for  the  construc- 
tion of  the  provisions  which  introduced  the 
former. 

For  the  household  qualification  in  coun- 
ties the  Act  of  1884,  section  7  (4),  refers  one 
back  to  the  Act  of  1868,  section  3,  where 
the  qualification  is  defined  as  that  of  "  in- 
habitant-occupier, or  owner,  or  tenant  of 
any  dwelling-house." 

But  the  Act  of  1884,  section  5,  defines  the 
qualification  for  the  occupancy  franchise  as 
simply  "  occupying  any  land  or  tenement 
in  a  county  ...  of  the  clear  yearly  value 
of  not  less  than  £10."  And  if  "by  reference 
that  section  requires  one  to  consider  the 
Acts  of  1868  and  1832,  then  that  of  1808  uses 
the  phrase  "actual  personal  occupancy," 
and  that  of  1832  the  phrase  "in  the  occu- 
pancy as  proprietor,  tenant,  or  liferenter." 

A  man  cannot  inhabit  except  personally, 
but  he  may  occupy  personally  without 
inhabiting.  In  the  present  case  I  think 
that  Richard  Jones  has  done  so,  and  that 
he  is  therefore  entitled  to  be  retained  on 
the  register.  I  therefore  answer  the  ques- 
tion in  the  case  in  the  affirmative. 

The  Court  answered  the  question  in  the 
affirmative. 

Counsel  for  the  Appellant — Blackburn. 
Agents — Russell  &  Ounlop,  W.S. 

Counsel  for  the  Respondent — T.  B.  Morri- 
son.   Agent— T.  &  T.  Galletly,  S.S.C. 


OOUET  OF  SESSION. 

Saturday,  February  3. 

FIRST    DIVISION. 

[Lord  Low,  Ordinary. 
BARBOUR  V.   RENFREWSHIRE 
LOWER  DISTRICT  COMMITTEE. 

Public  Health — Infectioua  Diseases — Milk 
Supply — Prohibition  of  Milk  Supply  by 
Order  of  Sheriff^Vompenaaiion  for  Stop- 
ping Milk  Supply  from  Dairy— Inability 
of  Local  Authority  of  Dittriet  where 
Dairy  is  SituMted— Public  JSeaUh  {Scot- 
land) Act  1897  (60  and  61  Viet.  cap.  38), 
»ecs.  60  (2),  (3).  (7),  and  164. 

An  outbreak  of  infectious  disease 
having  occurred  in  a  burgh,  the  medical 
officer  thereof  intimated  to  the  local 
authority  of  the  adjoining  county  that 
he  had  evidence  against  the  milk  sup- 
plied from  a  farm  within  its  district. 
The  county  local  authority  having  re- 
solved that  no  order  prohibiting  the 
farmer  from  supplying  milk  was  neces- 
sary, the  burgh  local  authority  appealed 
to  the  Sheriff,  who  granted  the  order. 
The  fanner  claimed  compensation  under 
section  164  of  the  Public  Health  (Scot- 
land) Act  1807.  Both  local  authorities 
deuieil  liability,  maintaining  that  it  was 
the  other  which  was  liable. 

Held  that  the  county  local  authority 
in  whose  district  the  farm  wha  situated 
was  the  one  liable. 

The  Public  Health  (Scotland)  Act  1807,  sec- 
tion 60,  enacts—"  (1)  If  the  medical  officer 
of  any  district  has  evidence  that  any  per- 
son in  the  district  is  suffering  from  an  in- 
fectious disease  attributable  to  milk  sup- 
plied within  the  district  from  any  daiiy 
situate  within  the  district .  .  .  such  medical 
officer  shall  visit  such  dairy  and  ...  (2)  If 
the  medical  officer  of  any^  district  has  evi- 
dence that  any  person  in  the  district  is 
suffering  from  any  infectious  disease  attri- 
butable to  milk  from  anv  dairy  without 
the  district,  or  that  the  milk  from  any  such 
dairy  is  likely  to  cause  any  such  disease  to 
any  person  residing  in  the  district,  such 
medical  officer  shall  forthwith  intimate  the 
same  to  the  local  authority  of  the  district 
in  which  such  dairy  is  situate,  and  such 
other  local  authority  shall  be  bound  forth- 
with by  its  medical  officer  to  examine  the 
dairy  .  .  .  and  by  a  veterinary  sui-geon  .  .  . 
to  examine  the  animals  therein,  previous 
notice  of  the  time  of  such  examination 
having  been  given  to  the  local  authority  of 
the  first-mentioned  district  in  order  that 
the  medical  officer  or  any  veterinary  sur- 
geon .  .  .  may,  if  they  so  desire,  be  present 
at  the  examinations  refeiTed  to,  and  the 
medical  officer  of  the  second-mentioned 
local  authority  shall  forthwith  i-eport  the 
results  of  his  examination,  accompanied  by 
the  report  of  the  veterinary  surgeon,  u 
any,  to  that  local  authority  or  any  com- 
mittee of  that  local  authority  appointed 
...  to  deal  with  such  matters.    (3)  The 
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local  authority  of  the  district  in  which  the 
dairy  is  situated,  or  any  committee  ap- 
pointed for  that  purpose,  shall  meet  foi'th- 
witb  and  consider  the  reports  together 
vrith  any  other  evidence  that  may  be  sub- 
mitted by  the  parties  concerned,  and  shall 
either  make  an  order  requiring  the  dairy- 
man not  to  supply  any  milk  from  the  dairy 
until  the  order  nas  been  withdrawn  by  the 
local  authority,  or  resolve  that  no  such 
order  is  necessary.  ...  (7)  It  shall  be  open  to 
any  local  authority  or  dairyman  aggrieved 
by  any  such  resolution  or  order  or  with- 
drawal of  order,  to  appeal  in  a  summary 
manner  to  a  sheriff  having  jurisdiction  in 
the  district  in  which  the  dairy  is  situated, 
and  the  Sheriff  may  either  make  an  order 
requiringthe  dairyman  to  cease  from  supply- 
ing milk,  or  may  varv  or  rescind  any  order 
which  has  been  made  by  the  local  autho- 
rity, and  he  may  at  any  time  withdraw 
any  order  made  under  this  section.  Pend- 
ing the  disposal  of  any  such  appeal  the 
omer  shall  remain  in  force.  .  .  ." 

Section  164  enacts — "  Full  compensation 
shall  be  made  out  of  any  fund  or  assess- 
ment applicable  to  the.  purposes  of  the  Act, 
to  all  persons  sustaining  any  damage  by 
reason  of  the.  exercise  of  any  of  the  powers 
of  this  Act  except  when  otherwise  speci- 
ally provided.  .  .  ." 

On  23rd  February  1905,  John  Barbour, 
dairy  farmer.  High  Murdieston,  Renfrew- 
shire, raised  an  action  against  the  District 
Committee  of  the  Second  or  Lower  District 
of  the  County  of  Renfrew  as  local  autho- 
rity within  that  district  under  the  Public 
Health  (Scotland)  Act  1897,  in  which  he, 
inter  alia,  sought  declarator,  secondly,  that 
the  defenders  «  ere  lialtle  under  section  164 
of  that  Act  to  pay  to  him  such  compensa- 
tion as  he  was  entitled  to  under  that  Act 
for  damage  sustained  by  him  through  the 
exercise  of  one  of  the  powers  of  the  said 
Act. 

In  or  about  the  month  of  September  1904 
there  'was  an  outbreak  of  enteric  fever  in 
the  burgh  of  Greenock.  The  pursuer  sup- 
plied muk  to  certain  customers  in  the  dis- 
trict in  which  the  epidemic  occurred.  The 
local  authority  of  the  burgh  of  Greenock, 
being  of  opinion,  on  the  advice  of  their 
Medical  Officer  of  Health,  that  enteric  fever 
was  likely  to  be  spread  throughout  the 
burgh  by  the  delivery  of  milk  from  High 
Murdieston  Farm,  resolved  to  ask  the 
defenders,  as  the  local  authority  of  the 
district  in  which  the  farm  was  situated, 
to  exercise  the  power  conferred  on  them 
by  section  60  of  the  Public  Health  (Scot- 
land) Act  1887  of  stopping  the  milk  siipply 
from  the  farm.  They  accordingly  made  an 
application  to  the  defenders  to  pronounce 
an  order  stopping  the  supply  of  any  milk 
from  the  farm  of  High  Murdieston.  A 
special  meeting  Qf  the  defenders'  executive 
sub-committee  was  called  and  met  on  19th 
September  1904.  After  considering  the 
application,  correspondence,  reports,  and 
inrormation  before  them,  the  meeting 
determined  that  they  were  not  justified  in 
pronouncing  an  order  requiring  the  pur- 
suer to  cease  from  supplying  Hny  milk  from 
the  said  farm  of  High  Murdieston.    The 


local  authority  of  the  burgh  of  Greenock 
appealed  against  this  resolution  to  the 
Sheriff-Substitute  of  the  counties  of  Ren- 
frew and  Bute  at  Greenock,  asked  him  to 
rescind  it,  and  to  give  effect  to  their  first 
application  to  the  defenders.  The  Sheriff- 
Substitute  having  heard  parties'  procura- 
tors pronounced  an  order  on  26th  September 
1901,  ordaining  and  ordering  the  pursuer  to 
cease  from  supplying  milk  trom  the  farm  of 
High  Murdieston. 

Gnmediately  after  this  order  was  pro- 
nounced the  pursuer  .  intimated  to  the 
defenders  that  he  held  them  liable  in  com- 
pensation, and  on  6th  December  1904,  when 
the  pi-ohibition  had  been  withdrawn,  be 
again  intimated  his  claim  and  sent  a  note 
of  the  amount. 

The  defenders  repudiated  liability,  and 
stated  that  his  claim  should  be  directed 
against  the  local  authority  of  the  bnr^h  of 
Greenock,  who,  however,  also  repudiated 
liability. 

The  pursuer  pleaded — "(2)  The  pursuer 
having  suffered  damage  by  reason  of  the 
exercise  of  a  power  conferred  on  the  de- 
fenders by  the  said  Act,  is  entitled  to  com- 
pensation thei-efor  from  them,  in  virtue  of 
the  provisions  of  the  said  Act,  and  decree 
should  be  pronounced  in  terms  of  the  second 
declaratory  conclusion  of  the  summons." 

The  defenders  admitted  i  hat  the  pursuer 
had  suffered  loss  but  denied  liability. 

On  7th  July  1905  the  Lord  Ordinary  (Low) 
pronounced  the  following  interlocutor  — 
"...  Finds,  decerns,  and  declares  in  terms 
of  the  conclusion  of  the  summons :  Finds 
the  defenders  liable  in  expenses.  .  .  ." 

The  defenders  reclaimed,  and  argued — 
It  was  admitted  that  comiiensation  was 
due,  and  the  sole  question  was  from  what 
source  it  should  come.  The  Act  left  that 
vag^e,  but  the  burgh  local  authority  had 
in  fact  procured  the  order  of  the  Sheriff 
stopping  the  supply  of  milk  from  the  farm 
in  question,  and  in  so  doing  was  acting  in 
the  interests  of  the  inhabitants  of  the 
burgh,  therefore  it  should  be  liable  in 
compensation. 

Counsel  for  the  pursuer  and  respondent 
was  not  called  upon. 

LoBD  Pbesident — In  this  action  a  farmer 
in  Renfrewshire  sues  the  District  Com- 
mittee of  the  Lower  District  of  the  County 
of  Renfrew  as  Local  Authority  under  the 
Public  Health  Act  of  1897,  and  seeks  to  have 
it  declared  that  he  is  entitled  to  compen- 
sation from  tbem  in  respect  of  damage 
which  he  has  suffered  by  reason  of  the 
exercise  of  one  of  the  powers  of  the  Act  of 
of  1897,  to  wit,  an  order  by  which  his  sale 
of  milk  was  for  a  period  stopped.  "The 
defence  of  the  local  authority  is  that  they 
are  not  the  persons  under  the  circumstances 
truly  liable,  the  persons  truly  liable  accord- 
ing to  them  being  the  burgh  of  Greenock. 
That  defence  arises  from  the  circumstances 
under  which  the  stoppage  order  was  made. 
The  milk  of  the  pursuer's  dairy  having 
become  suspected,  the  matter  was  started 
by  the  Medical  Officer  of  the  Burgh  of 
Greenock,  who  made  an  intimation  in  terms 
of  sub-sec.  2  of  sec.  60  of  the  Act.    It  is  con- 
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venient,  I  think,  here  to  remind  your  Lord- 
ships precisely  of  what  the  provisions  of 
the  Act  upon  this  matter  are.  They  are 
embodied  in  sec.  00.  The  first  sub-section 
provides  for  the  case  of  the  medical  officer 
of  a  district  having^  evidence  that  persons 
are  suffering  from  infectious  disease  attri- 
butable to  milk  supplied  within  the  district, 
and  it  prescribes  that  he  shall  go  and  make 
an  inspection  of  the  dairy  accompanied  by 
a  veterinary  surgeon,  and  that  the  report 
of  his  examination,  coupled  with  the  report 
of  the  veterinary  surgeon,  shall  then  be 
submitted  to  the  lociii  authority  of  that 
district.  The  second  sub-section  makes 
provision  for  cases  where  the  infectious 
disease  is  attributable  to  milk  supplied  by 
a  dairy  without  the  district,  and  in  that 
case  the  medical  officer  of  the  district 
within  which  the  mischief  for  the  moment 
is  being  done  is  to  intimate  the  same  to  the 
local  authority  of  the  district  in  \«bieh 
the  dairy  is  situate,  and  there  is  again 
provision  for  a  visit,  accompanied  by  a 
veterinary  surgeon,  but  in  this  instance 
what  I  may  call  the  complaining  district  is 
allowed  to  go  to  the  inspection  along  with 
the  officials  of  the  district  in  which  the 
complained  of  dairy  is  situate.  After  these 
inspections  and  reports,  then  in  either  case 
the  matter  goes  on  before  the  local  autho- 
rity of  the  district  in  which  the  dairy  is 
situate,  and  that  local  authority  may 
make  if  it  wishes  a  stopping  order.  In 
the  event  of  its  either  making  or  refusing 
a  stopping  order,  an  appjeal  is  given  under 
sub-sec.  7,  the  appeal  being  given  either  to 
the  dairyman,  whose  interest  is  obvious, 
or  to  the  local  authority.  Now,  the  latter 
of  course  can  only  mean  that  in  the  case 
where  one  local  authority  has  applied  to 
the  other  local  authority  the  complaining 
authoritv  has  a  right  of  appeal,  because  it 
goes  without  saying  that  a  local  authority 
cannot  take  an  appeal  against  itself.  When 
the  appeal  is  taken  then  the  Sheriff  becomes 
master  of  the  situation,  and  he  may  pi-o- 
nounce  whatever  order  he  thought  ihe 
local  authorit}[  of  the  district  in  which 
the  dairy  is  situated  ought  to  have  pro- 
nounced. Now,  reverting  again  to  the  facts 
of  this  present  case,  these  steps  having  been 
gone  through,  the  Local  Authority  of  the 
Lower  District  of  Renfrewshire  reiused  to 
make  an  order.  Upon  that  the  Local 
Authority  of  the  Burgh  of  Greenock 
took  an  appeal  to  the  Sheriff,  and 
the  Sheriff,  taking  the  view  that  an 
order  ought  to  have  oeen  made,  pronounced 
the  order  which  the  Local  Authority  of  the 
Lower  District  of  Renfrewshire,  accoi-ding 
to  his  view,  ought  to  have  made.  The 
order  was  kept  in  force  a  certain  time  and 
was  afterwards  withdrawn.  The  present 
actiim  is  founded  upon  section  161  of  the 
same  statute,  which  ordains  "  that  full 
compensation  shall  be  made,  out  of  any 
fund  or  assessment  applicable  to  the  pur- 
poses of  this  Act,  to  all  pei-sons  sustaining 
any  damage  by  reason  of  the  exercise  or 
any  of  the  powers  of  this  Act."  Now,  as  I 
have  said,  the  Local  Authority  of  the  Lower 
District  of  Renfrewshire  say  that  the 
proper  persons  to  make  compensation  are 


the  Burgh  of  Greenock,  because  they  say 
the  Bur^h  of  Greenock  were  the  parties 
complaining,  and  it  is  they  that  are  being 
protected.  I  do  not  think  that  view  is 
right,  and  I  think  the  judgment  of  the  Lord 
Ordinary  which  is  reclaimed  against  is  per- 
fectly sound.  I  think  we  must  remember 
that  this  is  a  Public  Health  Act,  and  that, 
as  its  title  denotes,  its  object  is  to  make 
such  provisions  as  may  oe  necessary  to 
protect  the  health  of  the  public  in  general, 
not  particularly  to  safe-guard  one  district 
or  another.  Further,  for  the  purposes  of 
the  Public  Health  Act  the  country  is 
divided  up  into  administrative  districts, 
and  each  local  authority  in  the  administra- 
tive district  is  supreme  in  its  own  district. 
Taking  the  case  of  milk,  which  often  goes 
away  from  one  district  to  another,  the 
statute  had  to  make  provision  in  one  wa^ 
or  another  for  what  ^vaa  to  be  done  if 
a  particular  district  found  it  was  being 
supplied  with  milk  which  it  thought  was 
intected,  and  had  not  direct  jurisdiction 
over  the  supplier  of  that  milk  by  reason  of 
the  fact  that  the  supplier  was  not  within 
its   own   district.     It   might   have   g^ven 

Sowers  to  one  district  to,  so  to  speak, 
escend  into  the  territory  of  another  and 
seize  what  it  considered  to  be  a  wrongdoer, 
but  it  did  not.  On  the  contrary,  it  provided 
that  the  complaining  district,  if  the  subject 
of  complaint  was  not  in  its  own  district  but 
was  in  somebody  else's  district,  must  set 
that  other  authority  in  motion,  and  then  if 
the  determination  of  that  authority  was 
not  to  its  liking  it  had  an  appeal  to  the 
Sheriff.  But  none  the  less,  I  think  it  is 
quite  clear  that  when  the  Sheriff  comes  to 
pronounce  his  interlocutor  and  decree  he 
really  does  it  as  for  the  local  authority 
who  could  themselves  have  pronounced 
the  decree  in  the  form  he  says  it  ought  to 
have  been  pronounced  in  the  first  instance, 
in  which  case  no  appeal  to  him  would 
have  been  necessary. 

Accordingly,  it  seems  to  me  that  there  is 
no  possible  ground  under  the  general  frame 
of  tne  statute  for  getting  any  compensation 
except  out  of  the  local  authority  which 
itself  truly  emits  the  order,  even  although 
it  has  been  made  to  emit  that  order  by  tne 
superior  judgment  of  the  Sheriff  telling 
them  to  pronounce  a  certain  order  which, 
if  they  had  been  well  advised,  they  would 
have  pronounced  in  the  first  instance. 
Accordingly  I  am  of   opinion   that  the 

gursuer  is  entitled  to  the  declarator  that 
e  asks  for  and  that  the  reclaiming  note 
should  be  refused. 

The  question  of  the  qxuiixiwm,  of  damages 
is  a  pei-fectly  different  thing,  but  it  is  not 
for  this  Coui't,  because  under  the  provisions 
of  the  statute,  if  the  amount  claimed  is 
more  than  £50,  it  is  to  be  ascertained  in  a 
certain  way  by  an  arbiter  Appointed  under 
the  provisions  of  this  statute,  and  therefore 
as  to  how  far  this  particular  man  was 
damnified  by  the  order  is  a  question  that  is 
still  entirely  open. 

Lord  M'Larbn — If  a  corporation  or  public 
authority  is  invested  by  a  statute  with  what 
are  termed  compulsory   powers,  whether 
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those  powers  involve  the  taking  of  land,  or 
whether  they  involve  merely  the  injuriously 
affecting  the  property  or  the  trade  of  an- 
other person,  I  should  hold  that  in  the 
absence  of  directions  to  the  contrary  it  is 
the  person  whose  property  or  trade  is  inter- 
fered with  who  is  to  receive  the  compensa- 
tion, and  the  person  who  is  empowered  to 
interfere  with  it  who  is  to  pay.  It  might 
be  otherwise  provided.  A  statute  might 
empower  Peter  to  do  the  damage  and  Paul 
to  pay  for  it,  but  in  the  absence  of  express 
declaration  I  should  not  attribute  such  an 
illogical,  not  to  say  inequitable,  intention  to 
the  Legislature.  It  would  therefore  follow 
in  the  ordinary  case  that  it  is  the  local  autho- 
rity in  whose  name  the  order  is  issued, 
whether  by  itself  or  by  the  Sheriff,  who 
must  make  payment  —  in  this  case  the 
County  Council  of  Renfrewshire.  I  should 
only  wish  to  reserve  my  opinion  upon  a 
question  that  might  possibly  arise,  and  that 
would  be,  if  at  the  instance  of  the  burgh 
authority  the  County  District  made  an 
order  prohibiting  the  sale,  and  on  appeal  to 
the  sheriff  that  oi-der  was  recalled,  and 
then  the  16th  section  provides  that  pending 
the  appeal  to  the  Sheriff  the  original  order 
shall  remain  in  force.  It  is  quite  conceiv- 
able that  an  argument  in  such  a  case  might 
be  maintained  to  enforce  liability  against 
the  burgh  authority  for  having  obteined 
an  order  which  was  ultimately  found  to  be 
improper,  on  the  same  ground  as  a  party 
applying  for  interim  interdict,  afterwards 
recalled,  may  be  made  responsible  for  the 
damages  caused  by  the  interdict  obtained 
on  his  representation.  I  am  not  expressing 
any  opinion  as  to  the  soundness  of  such  a 
contention,  but  a  case  might  arise  in  which, 
upon  grounds  different  from  those  of  the 
present  case,  the  criterion  of  responsibility 
might  also  be  different. 

LoBD  KiNNEAB— I  agree  with  your  Lord- 
ship in  the  chair.  The  pursuer  brings  this 
action  for  compensation  for  loss  which  he 
says  he  has  suffered  by  reason  of  the  exer- 
cise of  the  powers  of  the  Act.  It  is  con- 
ceded on  record  that  he  has  suffered  loss 
and  damage  in  consequence  of  a  certain 
order  which  was  pronounced  in  the  exer- 
cise of  the  powers  contained  in  the  Act, 
and  the  only  question  is  whether  the  autho- 
rity liable  to  make  good  that  compensation 
is  the  local  authority  of  Greenock  or  the  local 
authority  of  a  county  district  in  Renfrew- 
shire. It  must  be  conceded  that  the  case  is 
in  exactly  the  same  position  as  if  the  order 
complained  of  had  been  pronounced  by  the 
local  authority  of  the  county.  In  point  of 
fact  the  local  authority  of  the  county  de- 
clined to  pronounce  the  order,  but  an 
appeal  was  presented  to  the  Sheriff  of 
Bfenfrewshire,  and  he,  differing  from  the 
local  authority,  pronounced  the  order  which 
they  ought  to  have  given  at  first.  It  is 
conceded  that  they  are  in  exactly  the  same 
position  now  as  if  they  had  done  from  the 
first  what  the  Sheriff  found  they  ought  to 
have  done.  Therefore  the  order  of  whicli 
the  pursuer  complains  was  an  order  of  the 
local  authority  of  Renfrewshire  in  the 
exercise  of  the  powers  conferred  upon  them 


by  the  Act  and  conferred  upon  nobody  else. 
It  appears  to  me  to  follow  that  if  there  is 
compensation  for  the  exercise  of  that  power 
payable  by  any  local  authority,  it  must  be 
by  t  he  local  authority  which  in  fact  executed 
the  power,  because  that  was  the  only  autho- 
rity which  proceeded  directly  against  the 
present  pursuer,  and  it  is  no  concern  of  his 
whether  they  are  moved  to  proceed  by  their 
own  medical  officer  or  by  somemedical  officer 
of  some  other  local  authority.  Therefore  it 
appears^  to  me  to  follow  that  if  compen- 
sation is  due  it  must  be  paid  by  them. 
Whether  compensation  is  due  or  not,  or 
how  much  is  due,  is  not  a  question  for  this 
Court,  because  that  must  be  determined, 
as  your  Lordship  has  pointed  out,  by  an 
arbiter  to  be  appointed  by  the  Local  Govern- 
ment Board.  In  the  meantime  what  we 
decide  is — and  all  that  we  can  decide  is — 
whether,  assuming  the  claim  for  compen- 
sation to  be  good,  the  liability  lies  against 
the  one  or  the  other  of  the  two  local  autho- 
rities. I  agree  with  your  Lordship  and  the 
Lord  Ordinary. 

LoBD  Pbarson  concurred. 

The  Court  adhered. 

Counsel  for  the  Respondent  and  Pursuer— 
Guthrie,  K.C. — Munro.  Agents— Gardiner 
&  Macfle,  8.S.C. 

Counsel  for  the  Reclaimers  and  Defendei-s 
— M'Clure,  K.C— Macmillan.  Agent— J. 
Gordon  Mason,  S.S.C. 


Tue$day,  February  6. 

FIRST    DIVISION. 

[Sheriff  Court  at  Perth. 

VAUGHAN  V.  NICOLL. 

Master  and  Servant —  Workmen's  Compen- 
aoMon  Act  1897  (60  and  61  Vict.  cap.  37), 
sec.  1,  sub-sec.  2  (c) — "Serums  and  Wilful 
Misconduct" — Question  of  Fact  or  Law — 
Competency  of  Appeal. 

A  farm  servant  was  driving  a  lorry 
into  town.  Shortly  after  his  setting 
out  the  servant  was  discovered  lying 
injured  on  the  road,  the  lorry  l>eing 
upset.  There  was  no  direct  evidence  as 
to  the  cause  of  the  accident  otlier  than 
the  servant's  evidence,  t)ut  the  reins 
were  found  tied  to  a  drag  wheel  on  the 
front  of  the  lorry.  The  Sheriff-Substi- 
tute found  that  the  cause  of  the  acci- 
dent was  the  servant's  tying  the  reins 
to  the  wheel  and  the  horse's  he^id  having 
been  pulled  round  so  as  to  make  it  run 
back  and  upset  the  lorry,  and  he  was 
of  opinion  that  the  servant's  conduct 
amounted  to  serious  and  wilful  miscon- 
duct in  the  sense  of  the  Act,  and  held 
that  he  was  therefore  not  entitled  to 
compensation. 

In  an  appeal  held  that  the  Sheriff- 
Substitutes  decision  was  not  subject  to 
review,  in  respect  that  his  finding  that 
the  applicant  bad  been  guilty  of  serious 
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and  wilful  misconduct  was  a  finding  as 
to  fact  and  was  not  insupportable  in 
view  of  the  facts  proved. 
The  Workmen's  Compensation  Act  1897  (60 
and  01  Vict.  cap.  37),  section  1,  sub-section 
2  (c)  enacts— "It  it  is  proved  that  the  injury 
to  a  workman  is  attributable  to  the  serious 
and  wilful  misconduct  of  that  workman, 
any  compensation  claimed  in  respect  of 
that  injury  shall  be  disallowed." 

This  was  a  case  stated  on  appeal  from  a 
determination  of  the  Sheriff  ■  Substitute 
(Stm)  at  Perth  in  an  arbitration  under  the 
Workmen's  Compensjition  Acts  1807  and 
1900  between  James  VauRhan,  40  Poma^ 
rium,  Perth,  claimant  and  appellant,  and 
David  NicoU,  respondent.  The  respondent 
was  tenant  of  the  farm  of  Charlestown  in 
the  Carse  of  Oowrie,  and  the  applicant  was 
in  his  employment  and  was  at  the  time  of 
the  accident  engaged  in  driving  up  a  lorr^ 
from  the  farm  to  Perth.  Shortly  after  his 
leaving  the  farm  and  while  he  was  still  in 
the  farm  access  road,  he  was  found  with  the 
lorry  upset. 

The  case,  inter  alia,  stated  —  "With 
reference  to  the  cause  of  the  accident, 
it  appeared  to  be  the  fact  that  when  the 
applicant  started  he  was  sitting  in  the 
proper  position  upon  the  front  of  lorry, 
witn  the  reins  in  his  hand ;  that  the  horse, 
which  was  the  same  he  had  driven  down 
with  the  lorry  (though  the  applicant  alleged 
it  was  a  different  horse)  was  a  quiet  horse, 
a  little  short  in  wind;  that  the  route  by 
which  be  would  have  to  go  to  Perth  was, 
first,  along  the  said  farm  access  road,  on 
which  there  is  a  rather  steep  incline 
upwards  from  the  farm,  and  afterwards 
along  the  main  road,  through  the  Carse  of 
Gowrie,  from  Dundee  to  Perth,  on  which 
there  is  considerable  traffic,  both  by  motors 
and  by  horso-drawn  vehicles,  and  alongside 
which  for  a  considerable  distance  runs  the 
railway  line  from  Glasgow  to  Dundee ;  that 
no  one  saw  the  accident  happen,  but  judg- 
ing from  what  was  found  when  the  appli- 
cant was  picked  ivp  and  the  lorry  was 
righted,  the  cause  01  the  accident  was  that 
the  applicant  had  tied  the  reins  to  a  little 
wheel  which  works  a  brake  on  the  front  of 
the  lorry  instead  of  keeping  them  in  his 
hand,  and   that  although    the  horse  was 

going  uphill  on  a  straight  piece  of  road  its 
ead  had  been  pulled  round  so  as  to  make 
it  run  back  and  upset  the  lorry ;  that  this 
opinion  is  chiefly  derived  from  the  fact 
that  when  the  respondent's  sons  and  their 
farm  servant  came  to  the  spot,  attracted  by 
the  applicant's  cries,  they  found  the  reins 
tied  to  the  said  small  wneel,  and  had  to 
release  the  horse  by  loosing  them  at  the 
horse's  bit;  that,  taking  together  such 
facts  as  there  are,  no  other  natural  and 
intelligible  account  of  the  accident  occurred 
to  me,  for  I  could  not  in  the  circumstances 
accept  the  applicant's  own,  which  was  that 
when  he  was  driving  up  the  slope  the  horse 
stopped,  ran  back,  and  upset  the  lorry.  .  .  . 
It  was  then  contended  that  what  the  appli- 
cant was  doing  when  the  accident  happened 
to  him  was  not  driving  a  horse  and  lorry  at 
all,  as  was  his  duty,  but  that  his  action,  as 
inferred  from  the  facts,  amounted  to  serious 


and  wilful  misconduct.  I  was  of  that  opin- 
ion in  fact  and  in  law.  I  thought  the  case 
distinguished  from  a  case  cited  in  which  a 
man  was  accidentally  killed,  no  one  seeing 
the  accident,  and  in  which  it  appeared  most 
likely  that  he  had  taken  a  dangerous  instead 
of  the  only  safe  and  proper  way  of  reaching 
the  point  at  which  he  was  hurt.  It  was 
held  that  he  was  killed  'in  the  course  of 
his  employment,'  and  that  a  rash  and 
dangerous  way  of  going  about  his  employ- 
ment was  not  'serious  and  wilful  miscon- 
duct.' I  refused  compensation,  and,  as 
such  a  question  is  in  certain  aspects  a  ques- 
tion of  law,  I  have  stated  this  case." 

The  question  of  law  for  the  opinion  of 
the  Court  was— "On  the  facts  proved,  was 
I  right  in  holding  that  the  appellant  was 
g^iilt^  of  serious  and  wilful  misconduct 
withm  the  meaning  of  section  1,  sub-sec- 
tion 2  (c),  of  the  Workmen's  Compensation 
Act  1897?" 

Argued  for  the  appellant— The  applicant 
in  tying  the  reins  to  the  wheel  was  not 
aware  of  the  risk  he  incurred,  and  therefore 
the  element  of  wilfulness  was  absent  In 
all  the  previous  cases  in  which  compensa- 
tion had  been  refused  on  the  groiud  of 
serious  and  wilful  misconduct  the  injury 
was  received  by  the  apnlicant  either  while 
he  was  acting  in  disobedience  of  a  rule  of  a 
mine  or  factory  or  of  the  orders  of  a  person 
to  whose  orders  he  was  bound  to  conform 
—  M'Nicol  V.  Speirs,  Gibb  &  Company, 
February  24,  18W,  1  F.  604,  36  S.L.K,  4:S; 
Todd  V.  Caledonian  Mailway  Company, 
June  20,  1899,  1  F.  1047,  38  S.L.B.  •«»; 
it'Nicholaa  v.  Daweon  &  Son  [1800],  1 
Q.B.  773. 

Argued  for  the  respondent — ^This  was  a 
question  of  fact  on  which  the  Sheriff's 
decision  was  final,  and  appeal  was  incom- 
petent— Condron  v.  Paul  &  Soma,  Novem- 
ber 5,  1903,  6  F.  29,  41  S.L.R.  33.  (The  Lord 
President  referred  to  Dobaon  v.  UniUd 
CoUieriea,  December  16, 1905,  43  S.L.R.  280.1 
The  act  of  the  applicant  here  was  serious 
and  wilful  misconduct— iZnifed  Cotttertes  v. 
Dobaon,  eupra. 

At  advising — 

Lord  President  —  In  this  case  under 
the  Workmen's  Compensation  Acts  the 
|K)int  raised  is  whether  the  Sheriff  was 
right  in  finding  that  in  the  circumstances 
or  the  case  there  had  _  been  serious  and 
wilful  misconduct  within  the  meaning  of 
section  1,  sub-section  2  (c).  There  have 
been  a  good  many  cases  decided  upon  tills 
section,  and  it  has  been  said  more  than 
once  that  whether  there  is  serious  and 
wilful  misconduct  is  in  many  circum- 
stances a  question  of  mixed  fact  and  law — 
that  is  to  sa^,  there  is  always  a  question  of 
fact  underlying,  and  there  is  the  further 
question  of  whether  the  true  facte  have  in 
law  a  complexion  which  amounte  to  serious 
and  wilful  misconduct  under  the  statute. 

Under  the  Act  it  is  q^uite  certain  that  an 
appeal  is  g^ven  to  this  Court  only  upon 
matters  of  law,  and  not  upon  matters  of 
fact.  I  confess  that  I  do  not  feel  equal  to 
the  extremely  difficult  task  of  defining 
exactly  where   facts  end   and  where  la'tr 
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beflrins.  I  am  somewhat  sceptical  if  any 
dennition  coiild  be  framed  that  would  meet 
the  various  circumstances  to  which  that 
definition  would  fall  to  be  applied.  And 
yet  in  spite  of  the  difficulty  of  definition,  I 
do  not  think  that  in  a  concrete  case  there 
is  generally  very  much  difficulty  in  coming 
to  a  conclusion  whether  the  question  sub- 
mitted to  the  Court  depends  upon  a  view 
of  the  facts  or  on  a  legal  view.  It  is  easier 
to  illustrate  than  it  is  to  define,  and  it  is 
easiest  to  illustrate  by  taking  a  case  at 
each  end  of  the  scale.  The  case  that  was 
recently  sent  to  Seven  Judges  {Dobaon  v. 
United  CollierUn,  43  S.L.B.  200),  in  which 
the  whole  matter  of  the  application  of  the 
colliery  rules  was  considered,  was  a  case 
where  obviously  the  considerations  which 
ruled  were  truly  legal  considerations.  On 
the  other  hand,  it  is  very  easy  to  fancy 
cases  where  the  question  is  a  pure  question 
of  fact  and  nothing  else.  When  it  is  a 
pure  question  of  fact  there  can  be  no  appeal 
upon  the  consideration  of  whether  the 
arbitrator  has  arrived  at  a  perfectly  just 
conclusion,  although  there  may  be  always 
an  appeal  upon  this  ground,  that  the  facts 
themselves  as  proved  do  not  afford  any 
foundation  whatsoever  on  which  to  rest 
the  arbitrator's  decision.  In  a  case  like 
that  there  has  always  been  review,  and  I 
think  it  is  within  the  last  few  days  that  I 
had  occasion  to  make  that  remark  in  the 
decision  which  we  pronounced  in  the  case 
between  William  Baird  4;  Company  and 
Mrs  Savage  (43  S.L..R.300,  at  p.  3(B). 

Now  when  I  come  to  the  present  case  I 
am  bound  to  say  that  I  do  not  think  there 
is  any  question  of  a  legal  complexion  in  the 
matter.  The  only  pomt  is  whether,  from 
the  facts  proved,  the  learned  Sheriff-Sub- 
stitute as  arbitrator  has  or  has  not  drawn 
the  right  inference.  Upon  that  matter  I 
do  not  consider  that  I  am  entitled  to  review 
his  decision.  If  he  had  drawn  an  inference 
which  could  not  possibly,  in  any  view  of 
the  proved  facts,  nave  been  supported  by 
them,  I  should  have  considered  myself 
entitled  to  review  his  decision.  But  I  find 
it  impossible  to  say  that  the  facts  could 
not  support  the  inference  he  has  drawn.  I 
might  say  that,  sitting  as  an  arbitrator,  I 
should  not  have  come  to  the  same  con- 
clusion or  drawn  the  same  inference;  but 
if  I  were  to  say  that,  I  do  not  think  I  would 
have  advanced  the  case,  for  I  would  only 
be  saying  that  if  I  wei-e  arbitrator  I  would 
have  come  to  the  opposite  conclusion.  That 
being  so,  this  seems  to  me  a  case  in  which 
we  cannot  interfere  with  the  findings  of 
the  Sheriff,  and  that,  accordingly,  the 
question  in  law  ought  to  be  answered  in 
tnat  way. 

Lord  M'IjAREN— I  concur. 

Lord  Kinnbab— I  am  of  the  same  opinion. 
It  very  often  takes  a  good  deal  of  law  to 
determine  whether  a  question  is  a  (Question 
of  law  or  of  fact,  and  I  do  not  think  any 
general  definition  could  be  safely  laid  down 
for  distinguishing  between   the  two  cate- 

gories.    I  think.  However,  that  if  a  Sheriff 
nds  certain  facts  as  to  the  conduct  of  a 
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workman,  and  then  proceeds  to  find  that 
the  conduct  so  specifically  described  was 
wilful  misconduct  in  the  sense  of  the  Act, 
or  was  not  wilful  misconduct,  the  ques- 
tion whether  the  conduct  described  by  the 
Sheriff  answers  the  description  of  wilful 
misconduct  in  the  statute  is  a  very  proper 
question  for  the  consideration  of  this  Court 
of  Appeal.  But  that  is  assuming  that  the 
Sheriff  has  drawn  the  last  inference  of  fact 
that  could  be  drawn  and  has  left  no  facts 
undescribed,  and  has  then  found  that  the 
facts  so  descril>ed  inferred  serious  and 
wilful  misconduct  in  the  sense  of  the 
statute.  I  do  not  think  that  the  case 
before  us  presents  that  kind  of  question 
at  all.  I  confess  that  if  I  had  only  to  deal 
with  the  specific  facts  as  stated  by  the 
Sheriff,  and  from  these  facts  and  nothing 
more,  was  asked  to  draw  for  myself  the 
inference  that  the  man  had  been  guilty  of 
wilful  misconduct,  I  might  not  be  prepared 
to  draw  the  same  inference  as  the  Sheriff 
did.  But  then  I  think  it  clear  that  in  this 
case  the  Sheriff  did  draw,  as  an  inference 
of  fact,  that  there  was  really  wilful  mis- 
conduct ;  and  I  agree  that  that  is  a  decision 
of  a  case  on  fact  which  we  are  not  entitled 
to  review. 

Lord  Pearson— I  take  the  same  view  as 
your  Lordships. 

The  Court  pronounced  this  interlocutor : — 
"In    respect   the  case  does   not  set 
forth  a  question  of  law  :   Dismiss  the 
appeal,  and  discern.  .  .  ." 

Counsel  for  the  Appellant — Maclennan, 
K.C.— Lippe.  Agents— Dalgleish  &  Dobbie, 
W.S. 

Counsel  for  the  Respondent — G.  Watt, 
K.C. — A.  M.  Stuart.  Agent — Alexander 
Ramsey,  S.S.C. 


Saturday,  February  3. 

FIRST     DIVISION. 

[Lord  Kincairney,  Ordinary. 
WELSH  &  FORBES  v.  JOHNSTONS. 

Agent  and  Client  —  Contract — Company  — 
iMxo-agents'  Clainta  against  a  Neic  Cotn- 
pany  Charged agalnatthe  Original  Firm 
—Contract  bettoeen  Company  and  Firm 
— Law-of/ent  not  Named  or  Defined  in 
Contruci—"  Jua  qumeitum  tertio" — Title 
to  Sw«. 

A  firm  having  resolved  to  turn  their 
business  into  a  limited  company,  in- 
structed Messi-s  W.  &  F.,  law-agents, 
to  act  for  them  in  the  matter,  and  a 
preliminary  agreement,  declared  only 
to  be  binding  if  adopted  by  the  com- 
pany, was  thereafter  entered  into  be- 
tween the  Firm  and  W.  (of  Messrs  W. 
&  F.)  on  behalf  of  the  proposed  com- 
pany. This  agi-eement,  inter  alia,  pro- 
vided that  the  Firm  should  pay  all  the 
expenses  of  the  fiotation  up  to  the 
allotment   of   the  shares,   including  a 
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commission  to  the  agents  of  the  com- 
paDj[.  After  the  company  was  formed, 
a  minute,  on  the  narrative  that  the 
company  had  agi'eed  to  adopt  the 
preliminary  af^reement,  and  for  that 
purpose  to  enter  into  the  present  agree- 
ment in  order  that  the  terms  of  sale 
might  be  binding  on  it,  was  entered 
into  between  the  firm  and  the  company. 
This  minute  gave  the  full  terms  of  the 
sale  and  also  contained  a  stipulation  that 
the  Firm  should  pay  all  the  preliminary 
expenses  up  to  the  allotment  of  shares. 
Messrs  W.  &  F.,  vrho  were  not  parties 
to  or  named  in  either  agreement,  having 
carried  through  the  wnole  transaction, 
raised  an  action  against  the  partners  of 
the  now  dissolved  Firm  and  the  Firm 
for  payment  of  their  commission  as 
agents  for  the  company,  which  they 
averred  fell  in  terms  of  the  agreement 
lo  be  paid  by  them  and  not  by  tho 
company. 

H»ld  that  as  Messrs  W.  &  F,  were 
neither  parties  to  the  agreement  nor 
properly  defined  therein  they  had  no 
title  to  sue  thereon. 
Agent  and.  Client — Company — Flotation — 
Businesa    Account   in   connection   toith 
Flotation — Chargea  for  Promotion— Ap- 
plicability    of   Table    of  Fees  —  Charges 
Properly  MaJde  in  Form  of  a  Covimisaion, 
and  where  Company  Formed  to  Take  over 
Property  or  Business  the  Charge  against 
Promoters  Includes  the  Ordinary  Com- 
mission Chargeable  against  a  Buyer. 
Opinion  per  curiam  that  the  table 
of  fees  is  not  applicable  to  the  business 
of  the  promotion  of  a  company,   and 
that  sucn  business  was  rightly  charged 
ill  the  form  of  (1)  the  charge  of  a  com- 
mission, depending  in  amount  on  the 
labour  involved,  against  the  promoters 
of   the   company,  and  (2)   where   the 
company  waa  formed  to  take  over  a 
property   or   business,   and   the   same 
ag^nt  carried  through  the  whole  trans- 
action, the  charge  against  the  sellers,  of 
the  ordinary  commission  according  to 
scale  chargeable  against  a  seller,  but 
without    any    corresponding    charge 
against  the  company  of  the  ordinary 
commission  chargeable  against  a  buyer, 
such  buver's  commission  being  covered 
by  the  charge  against  the  promoters. 
This   was   an   action   at   the   instance  of 
Messrs  Welsh   &   Forbes,   law-agents  and 
conveyancers,  Edinburgh,  against   James 
Wilson  Johnston,  22  Great   King  Street, 
Edinburgh,  and  George  Harvey  Johnston, 
22  Garscube  Terrace,  there,  sole  partners  of 
and  as  trustees  for  the  dissolved  Firm  of 
W.    &    A.    K.    Johnston,    Engravers   and 
Publishers    in    London,    Edinburgh,    and 
Glasgow,  and  the  said  Firm  of  W.  &  A.  K. 
Johnston,    Edina    Works,    Easter    Road, 
Edinburgh.     The  summons  concluded  for 
pavment  of  the  sum  of  £601,  12s.  6d.,  the 
balance  which  the  pursuers  alleged  to  be 
due  on  a  current  account  between  them 
and  the  defenders. 

Prior  to  the  raising  of  the  action  the 
defenders  J.  W.  Johnston  and  G.  H.  John- 


ston, then  the  sole  partners  of  the  Firm  of 
W.  &,  A.  K.  Johnston,  having  resolved  to 
sell  the  business  to  a  limited  company  tn  be 
formed  for  the  purpose  of  its  acquisition, 
instructed  the  pursuers  to  act  as  then- 
agents  in  regard  to  the  formation  and 
flotation  of  the  company.  As  a  pre  - 
liminary  to  the  formation  of  the  company 
a  minute  of  agreement,  dated  December 
1900,  giving  the  terms  and  conditions 
of  sale,  was  entered  into  between  the 
defenders,  first  parties,  and  Thomas  Scott 
Welsh  (one  of  tne  partners  of  the  firm  of 
Welsh  &;  Forbes)  ror  and  on  behalf  of 
the  proposed  company,  second  party,  by 
which  it  was,  %nter  alia,  provided  — 
"{Tenth)  The  fii-st  parties  shall  pay  all 
the  costs  of  and  incidental  to  the  pre- 
paration and  execution  of  this  agreement, 
and  of  the  memorandum  and  articles 
of  association  of  the  company,  and  of  the 
registration  thereof,  and  of  all  stamp 
duties,  fees,  and  legal  expenses  incident 
to  the  formation  of  the  company  and  the 
issue  of  its  capital,  including  a  commission 
to  the  agents  of  the  company  at  such  rates 
as  are  charged  by  Messrs  Davidson  &  Syme, 
Writers  to  the,  Signet,  Edinburgh,  or  by 
other  legal  firms  of  like  standing  in  the 
formation  of  limited  liability  companies, 
and  in  general  all  preliminary  expenses 
whatever  incurred  in  relation  to  the  com- 
pany up  to  and  including  the  allotment  of 
the  shares  thereof .  .  ..  (3'toe//<A)  In  respect 
these  presents  are  entered  into  by  the 
second  party  for  and  on  behalf  of  the  com- 

gany,  tne  same  shall  not  be  binding  on 
im  personally,  and  shall  only  be  binding 
on  the  first  parties  if  and  so  far  as  the 
same  may  be  adopted  by  the  company 
after  its  incorporation." 

The  Company  having  been  formed,  a 
minute  of  agreement  dated  January  1901 
was  entered  into  between  the  Firm  of  the 
first  part  and  the  company  of  the  second 
part,  which  proceeded  on  the  narrative 
that  the  preliminary  agreement  had  been 
made,  that  the  company  had  agreed  to 
adopt  it,  and  that  for  that  purpose,  in  order 
that  the  terms  and  conditions  of  sale  might 
be  binding  on  it,  it  had  agreed  to  execute 
the  present  agreement.  This  "adopting" 
agreement  gave  the  full  terms  and  con- 
ditions of  sale  and,  inter  alia,  provided — 
"(Tenth)  The  first  parties  shall  pay  all 
the  costs  of  and  incidental  to  the  forma- 
tion of  the  company  and  the  issue  of  its 
capital,  and  in  general  all  preliminary  ex- 
penses whatever  incuiTed  in  relation  to  the 
company  up  to  and  including  the  allotment 
of  the  shares  thereof." 

Messrs  Welsh  &  Forbes,  the  present  pur- 
suers, were  not  a  party  to  or  named  in 
either  of  the  agreements.  In  regard, 
however,  to  the  provision  in  the  pre- 
liminary agreement  quoted  above  tney 
averred — "The  special  stipulation  contained 
in  this  agreement  as  to  the  remuneration 
of  the  agents  was  inserted  therein  at  the 
request  and  for  behoof  of  the  pursuers,  and 
was  agreed  to  by  the  defenders  in  view  of 
the  nature  of  the  duties  and  responsibilities 
which  the  pursuers  would  be  called  on  to 
perform  and  undertake  in  connection  with 
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the  matters  referred  to.  The  said  stipula- 
tion was  made  for  the  following  reasons, 
viz. — (a)  In  order  that  the  pursuers  might 
be  remunerated  on  an  appropriate  footing, 
having  regard  to  the  fact  that  their  ser- 
vices would  not  be  merely  ordinary  profes- 
sional services,  but  would  involve  work  and 
responsibility  of  a  character  which  made  it 
proper  that  special  terms  of  remuneration 
should  be  provided  for ;  and  (b)  because  the 
rate  in  the  table  of  fees  is  indefinite,  and  it 
was  desired  to  adopt  the  rates  which  w^ere 
charged  by  the  first  class  firms  referred  to 
in  the  a^^reement  as  being  reasonable  and 
appropriate  in  the  circumstances.  ...  It 
is  usual  for  solicitors  and  their  clients  to 
make  special  agreements  as  to  the  rate  or 
mode  of  remuneration,  or  to  fix  a  slump 
sum  for  similar  services  in  connection  with 
the  formation  and  fiotation  of  companies. 
All  this  was  explained  to  the  defenders,  and 
in  full  knowledge  of  the  circumstances  they 
consented  to  the  stipulation  as  being  proper 
and  reasonable." 

The  pursuers  had  duly  carried  through 
the  formation  and  flotation  of  the  com- 
pany, which  was  registered  under  the  Com- 
panies Acts  on  24th  December  1900. 

The  pursuers  pleaded — "  (1)  The  pursuers 
having,  on  the  employment  of  the  defen- 
ders, made  the  disbursements  and  rendered 
the  services  set  forth  in  the  condescendence, 
on  the  terms  agreed  to  by  the  parties  and 
embodied  in  the  minute  of  ag^ement  nar- 
rated in  the  condescendence,  are  entitled  to 
decree  in  terms  of  the  conclusions  of  the 
summons.  Separatim,  the  charges  and 
commissions  being  reasonable  and  proper, 
having  regard  to  the  special  services  and 
responsibilities  rendered  and  undertaken 
by  the  pursuers  on  the  employment  of  the 
defenders,  the  same  ought  to  oe  sustained. 
(2)  The  stipulation  agreed  to  by  the  parties 
and  embodied  in  the  minute  of  agreement 
of  December  1900,  referred  to  in  the  conde- 
scendence, regarding  the  method  of  deter- 
mining the  remuneration  payable  to  the 
pursuers,  is  reasonable  in  the  circum- 
stances, and  is  binding  on  the  defenders." 

The  defenders  pleaded—"  The  pursuers' 
business  accounts  ought  to  be  remitted  for 
taxation  as  between  agent  and  client,  and 
all  excessive  or  illegal  charges  and  commis- 
sions for  work  done  ought  to  be  excluded 
therefrom." 

On  25th  February  1903  the  Lord  Ordinary 
(Kincairnky),  before  further  answer,  re- 
mitted the  account  sued  on  to  the  Auditor 
to  tax  and  to  report. 

In  a  note  to  the  interlocutor  making  the 
remit  his  Lordship  stated — "  ...  I  under- 
stood the  pursuers  to  desire  that  their 
account  might  be  remitted  to  Davidson  & 
Syme  that  they  might  fix  their  commission, 
or  that,  if  a  remit  were  made  to  the  Auditor, 
it  should  be  with  instructions  that  he  in  his 
audit  should  adopt  rates  similar  to  those 
allowed  by  Davidson  &  Syme  or  similar 
iigents. 

"Several  questions  appear  to  arise  in 
reference  to  tne  clause  in  question— (1)  Is  it 
binding,  seeing  that  it  has  not  been  adopted 
by  the  company  ?  (2)  Are  the  pursuers  in  a 
position  to  plead  it  as  jvs  qMcUUum  tertio. 


or  was  the  preliminary  contract  a  contract 
between  the  parties  to  it  only,  in  which  the 
pursuers  had  no  right  ?  (3)  If  these  points 
were  determined  in  favour  of  the  pui-suers, 
is  it  a  contract  which  can  be  enforced 
between  agent  and  client  r'  And  (4)  what 
does  it  mean,  and  to  what  part  of  the 
account  does  it  relate  ? 

"  If  these  questions  have  to  be  solved,  it 
may  be  that  that  cannot  be  done  without 
some  inquiry. 

"But  it  seems  natural  to  think  that  if 
the  ordinary  course  were  followed  and  this 
law-agent's  account  were  remitted  aimplici- 
ter  to  the  Auditor,  his  audit  might  satisfy 
both  parties,  so  that  no  question  would 
arise  at  all,  or,  if  not,  the  questions  might 
be  raised  in  a  clearer  ana  more  definite 
form  by  obiections  to  the  report.  I  shall 
ther<-fore,  before  answer,  remit  to  the 
Auditor  to  audit  and  tax  the  account,  and 
I  suppose  that  the  vouchers  of  thepursuers' 
outlays  may  be  produced  before  him.  .  .  ." 

In  his  report,  dated  16th  June  1004,  the 
Auditor  stated — ".  .  .  The  professional 
charges  contained  in  the  account-current 
remitted  to  the  Auditor  may  be  divided 
into  three  groups — A,  Charges  for  which 
detailed  business  accounts  have  been  pro- 
duced in  ordinary  coui-se,  and  miscellaneous 
charges ;  B,  Charges  entered  in  subsiduary 
accounts,  the  balances  on  which  are  carried 
into  the  principal  account-current ;  and  C, 
Pees  in  respect  of  which  no  detailed  ac- 
counts have  Deen  produced.  The  following 
are  the  details  of  these  several  groups  and 
the  amounts  at  which  they  nave  been 
sustained  by  the  Auditor : —  .  .  ." 

In  Group  A  item  10  was—"  Mar.  13,  1901. 
To  agents  commission  on  flotation  of  com- 
pany at  1  per  cent,  on  capital,  including  all 
charges  for  meetings,  correspondence,  &c., 
and  all  work  preliminary  to  allocation  of 
shares,  £1075  restricted  to  £686,  12s."  It 
was  dealt  with  thus — 

"  Amount  debited.  Taxed  off.  Amount  as  taxed. 

£686  12    0        £180  14  10        £505  17    2" 
In   Group  B  item  2  was— "ICec.  31,   1900. 
To  agreed-on  fee    in    respect  of   personal 

guarantee  by  Mr  Welsh  to  Britisn  Linen 
ompany  Bank,  £210."    It  was  dealt  with 
thus — 

"  Amount  debited.  Taxed  off.  Amount  as  taxed. 

£210  0  0  £172  10  0  £37  10  0" 
In  Group  C  the  items  were — "(1)  Dec.  14, 
1900.  To  agency  negotiating  terms  of  sale, 
preparation  and  adjustment  of  agreement 
of  purchase,  &c.,  at  4  per  cent,  as  per  table 
of  fees  (£107,500)  £537, 10s."  "  (2)  To  agents' 
fee  preparing  and  adjusting  prospectus, 
the  proposed  arrangements  having  been 
repeatedly  altered  and  modified,  and  its 
adjustment  having  been  extended  over  a 
period  of  nearly  two  years,  and  revising 
proofs,  &c.,  £105;"  and  "(3)  Nov.  6,  1901. 
To  agents'  commission  as  against  new  com- 
pany payable  by  Messrs  Jonnston  in  terms 
of  adopting  agreement,  including  commis- 
sion on  snares  subscribed  for  through 
agents,  the  stockbrokers  selected  by  direc- 
tors having  withdrawn  immediately  before 
prospectus  advertised;  agents'  intromis- 
sions with  company's  capital,  settlement 
of  purchase   price,   payments    to    Messrs 
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Johnston,  &c.,  £537,  lOs."  Of  these  three 
items  the  Auditor  bad  disallowed  entirely 
1  and  3  and  had  dealt  with  2  thus — 

"  Amount  debited.        Taxed  off  Amount  as  taxed. 

£106    0    0        £»4 10    0        £10  10    0" 
The  Auditor  stated  his  reasons  for  dealing 
with  a  number  of  the  professional  chatKes 
in  the  manner  reported,   and,  inter  auia, 
with  the  above  stated  charges,  viz. — 

Group  A,  item  10— "A  commission  on 
flotation  of  the  company  being,  in  the 
Auditor's  opinion,  inappropriate  in  the 
circumstances,  he  has  allowed  in  lieu 
thereof  the  account  of  detailed  business 
performed  by  the  pursuers,  amounting  as 
taxed  to  the  sum  of  £505,  17s.  2d." 

Group  B,  item  2 — "It  appears  to  the 
Auditor  that  this  is  not  a  Kind  of  service 
that  any  charge  is  usually  made  for  by  a 
law-a«ent.  It  is  to  be  presumed  that  Mr 
Welsh  undertook  this  obligation  because 
he  was  so  familiar  with  the  whole  position 
of  the  parties  concerned  that  in  point  of 
fact  he  was  running  no  risk  in  doing  so,  but 
no  doubt  the  guarantee  was  an  accom- 
modation to  Messrs  Johnston,  and  if  the 
Lord  Ordinary  should  be  of  opinion  that 
in  equity  some  remuneration  should  be 
allowed  for  it,  the  Auditor  thinks  that 
£37,  10s.  would  be  a  fair  allowance,  being 
\  per  cent,  on  the  amount  of  the  overdraft- 
Group  C— "(1)  The  charge  of  £537,  10s.  is 
not  in  the  circumstances  a  proper  one.  There 
was  no  other  negotiation  by  the  pursuers 
than  is  disclosed  in  their  business  accounts, 
the  charges  in  which,  as  taxed,  form  the 
proper  remuneration  for  the  work  in  con- 
nection with  the  sale.  (2)  There  is  no  war- 
rant in  the  table  of  fees  or  in  practice  for  a 
random  charge  such  as  the  pursuers  have 
stated,  viz.,  £106  for  preparing  and  adjust- 
ing a  prospectus.  The  work  actually  done 
will  be  very  fully  remunerated  by  the  fee  of 
£10,  lOs.  fixed  by  the  Auditor.  (3)  There  is 
nothing  to  justify  the  commission  of  £637, 
lOs.  charged  against  the  new  company. 
The  pursuers  will  be  properly  remunerated 
by  tne  charges  relative  to  the  business 
contained  in  their  business  accounts." 

In  support  of  the  method  in  which  they 
had  madie  the  charges  objected  to  by  the 
Auditor,  Welsh  &  Forbes  produced  a  copy 
of  a  letter  written  by  Mr  White  Millar, 
S.8.C..  dated  14th  October  1876,  the  arbiter 
in  a  reference  as  to  the  charges  for  the 
flotation  of  the  Straiton  Elstate  Company, 
which  was  in  the  following  terms  :— 
"  Messrs  Tods,  Murray,  &  Jamieson,  W.S. 

"  Straxioin. 
"  Dear  Sirs,— I  have  considered  the  matter 
referred  to  me  by  you  and  Messrs  Keegan 
&  Welsh.  I  understand  I  have  nothing  to 
do  with  the  latter's  charges  against  the 
new  company,  but  only  with  those  which  I 
think  should  be  payable  by  Brash's  trus- 
tees. I  am  of  opinion  that  Messrs  Keegan 
&  Welsh  are  entitled  to  the  following 
charges : — 
Commission  for  making  the  sale, 

as  per  table  of  fees  .  .  .  £182  10  0 
This  charge  is  strictly  confined 

to  Tna&iTM  the  sale. 
But  Messrs  Keegan  &  Welsh  had 
also  not  only  to  find  a  pur- 


chaser, but  in  effect  to  create 

one  by  getting  up  a  company 

to  purcnase,  ana  for   this  I 

think  they  are  entitled  to  one 

per  cent,  on  the  £68,000,  or  .  £680  0  0 
I  think  they  are  further  entitled 

to  the  ad  valorem  fees  of  draw- 
ing the  missives  of  sale,  in  so 

far  as  no  deed  follows  thereon 

on  which  an  ad  valorem  fee  is 

chargeable.     They  will  have 

an  ad,  valorem  fee  on  £40,000 

for  preparing  the  disposition 

to  the  neritage.    I  therefore 

think  they  are  entitled  to  an 

ad  valorem,  on   the  £28,000. 

This  by  the  old  table  would 

have  been  £4S,  17s.   6d.,   but 

by  the  new  table  is  only  £10, 

lOs.,  and  as  I  understand  the 

transaction  took  place  since 

the  new  table  of  "fees  came 

into  operation,  I  propose  to 

allow  them  the ....        10  10   0 

£873  0  0 
"  As  I  have  indicated  above,  I  think  Messrs 
Keegan  &  Welsh  will  be  entitled  to  an 
additional  commission  from  the  company 
in  connection  with  its  formation,  but  I 
think  they  are  entitled  to  the  above  sum 
from  Brash's  trustees. — Yours  faithfy." 

Objections  and  answers  to  the  Auditor's 
report  having  been  lodged,  the  Lord  Ordi- 
nary (KlNCAUftNEY)  after  hearing  counsel 
for  the  parties,  by  interlocutor  of  22nd 
December  1904  assoilzied  the  defenders. 

Opinion. —  ,  .  .  [After  narrating  the 
nature  of  the  previous  etepa  in  the  action, 
supra]  .  ,  .  "The  pursuei-s'  objections  do 
not  cover  the  whole  of  the  audit.  The 
Auditor  has  struck  off  several  sums  to  the 
deduction  of  which  the  pursuers  have  not 
objected.  The  sums  so  struck  of  without 
objection  amount  according  to  my  calcula- 
tion to  £74,  9s.  lid.,  which  falls  to  be 
deducted,  in  the  first  place,  from  the 
balance  of  £601,  128.  6d.  sued  for,  reducing 
that  balance  to  £527,  2s.  7d. 

"The  pursuers'  objections  to  the  audit 
are,  I  think,  five  in  number,  and  are  these — 

1.  To  a  deduction  of  £180,  14s.  lOd.  from  a 
charge  of  £686  under  date  13th  March 
1901,  for  agent's  commission  on  fiotation. 

2.  A  deduction  of  £172,  lOs.  from  a  charge 
under  date  in  the  Auditor's  report  31st 
December  1900  of  £210,  said  to  be  a  fee 
agreed  on  in  respect  of  a  personal 
guarantee  by  Mr  Welsh  to  The  British 
Linen  Company  Bank. 

3.  A  total  disallowance  of  a  charge  under 
date  14th  December  1900  for  SSSH,  108. 
of  commission  at  i  per  cent,  on  the 
whole  price  for  'Agency  negotiating 
terms  of  sale  and  adjustment  of  agree- 
ment for  purchase.' 

4.  A  deduction  of  £91,  10s.  from  a  charge 
of  £105  as  agent's  fee  for  preparing  and 
adjusting  prospectus ;  and 

5.  A  total  disallowance  of  £537,  lOs. 
charged  under  date  6th  November  1901 
as  agents'  commission  as  against  the 
new  company,  payable  by  Messrs  John- 
ston in  terms  of  adopting  agreement^ 
including  commissioa  OQ   shares  sub- 
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scribed    for   through   agents   and   for 
other  particulars  mentioned. 
"The  Auditor  has  stated  his  reasons  for 

that  apparently  somewhat  stringent  audit. 

On   considering   these   reasons,   with    the 

?ursuer8'  objections,  and  the  oral  argument, 
have  come  to  doubt  whether  it  would  be 
safe  to  sustain  the  audit  in  reference  to  the 
first  three  of  these  items  without  inquiry 
into  the  pursuers'  allegations  that  the 
defenders  had  agreed  to  them,  and  into  the 
grounds  for  the  charges. 

"But  it  appears  to  me  that  the  case  is 
different  with  regard  to  the  fourth  and 
fifth  items  of  the  audit.  The  fourth  is  a 
charge  of  £106  for  preparing  the  prospectus. 
Now  that  is  a  charge  which  seems  to  me  to 
fall  properly  within  the  Auditor's  functions 
and  his  ordinary  duties  as  auditoiv  I  do 
not  think  it  is  justified  by  any  allegations 
of  ag^reement,  and  I  can  find  no  sufficient 
grounds  foroverruling  the  Auditor'sdecision 
on  this  point.  With  regard  to  the  fifth 
objection,  which  refers  to  a  total  disallow- 
ance of  £537,  10s.,  being  in  fact  \  per  cent, 
on  the  capital,  I  can  nnd  no  ground  for 
questioning  the  Auditor's  decision,  and  no 
relevant  averments  on  the  subject.  I  am 
of  opinion  that  the  Auditor's  award  on  this 
point  must  be  allowed  to  stand. 

"Assuming  that  to  be  so,  then  the  balance 
of  the  pursuers'  account  will  be  wholly 
wiped  out,  and  the  defenders  will  be 
entitled  to  absolvitor,  whatever  judgment 
were  come  to  in  regard  to  the  first,  second, 
and  third  items.  Is  it  necessary  or  worth 
while  to  order  a  proof  upon  these  items? 
For  the  purposes  of  this  case  I  may  assume 
them  all  to  be  decided  in  favour  of  the 
pursuers.  But  that  would  not  bring  out  a 
balance  in  their  favour  on  the  account  sued 
for,  nor  disentitle  the  defenders  to  a  judg- 
ment of  absolvitor.  I  think  that,  therefore, 
I  ought  to  decide  the  case  on  that  footing. 

"  liie  pursuers  complain  that  the  Auditor 
has  dealt  with  them  very  severely.  But  I 
think  the  nai  ure  of  the  transaction  has  to 
be  considered.  Because,  after  all,  it  was 
only  a  financial  operation.  It  was  not  a 
real  sale,  and  there  seem  (so  far  as  appears) 
to  have  been  no  conflicting  interests.  The 
account  runs  from  July  1^  to  March  1002, 
and  amounts,  I  think,  to  about  £.%(X)  or 
more,  which,  even  when  strictly  audited, 
seems  to  amount  to  adequate  and  liberal 
remuneration." 

The  pursuers  reclaimed. 

In  the  Inner  House  the  defenders  amended 
by  adding,  inter  alia,  the  following  addi- 
tional plea-in-law — "  (5)  In  making  the  bxisi- 
ness  charges  contained  in  the  account  .  .  . 
the  pursuers  are  not  entitled  to  found  on 
the  tenth  article  of  the  minute  of  agree- 
ment, ...  in  respect  ,  .  .  (b)  The  pursuers 
are  not  parties  to  it." 

Argued  for  the  pursuers  and  reclaimers — 
The  provision  in  the  agreement  as  to  the 
pursuers'  remuneration  ought  to  be  g^ven 
effect  to.  The  table  of  fees  did  not  apply 
to  such  work  as  the  formation  and  flotation 
of  companies.  That  being  so,  a  law-agent 
was  entitled  to  make  such  an  agreement  as 
that  in  question  —  GnUmoay  v.  Ranken, 
June  11    1804,  2  Macph.  1109.     The  agree- 


ment was  a  nominate  contract  thoueh 
unusual  in  its  terms,  and  therefore  might 
be  proved  pro  ut  de  jure  —  Scotlana  y. 
Henry,  July  19,  1865,  3  Macph.  1125;  Forbes 
v.  Caird,  July  20,  1877,  4  R.  1141,  14  8.L.R. 
872;  Moscrip  v.  O'Hara,  Spence,  &  Com- 
pany, October  23,  1880,  8  R.  36,  18  S.L.R.  12; 
Jacobs  V.  M'Millan,  Novembers,  ISM,  2  P. 
79,  37  8.L.R.  58.  In  any  event  the  charges 
made  being  outwith  the  table  of  fees 
were  not  ruled  by  it— OaUoway  v.  Bariken, 
cit,  sup. — and  were  proper  for  the  work 
done.  A  proof  as  to  the  customary  re- 
muneration should  be  allowed,  or  other- 
wise a  remit  to  a  man  of  business.  The 
Lord  Ordinary  was  in  error  in  supporting 
the  findings  of  the  Auditor.  The  Auditor 
had  no  special  knowledge  as  to  the  usual 
and  proper  charges  in  connection  with  the 
flotation  of  companies.  Reference  was  also 
made  to  the  table  of  fees,  sees,  ix.,  xii., 
and  XX,  and  to  the  general  notes  appended 
thereto —notes  6  and  8  (vide  P.H.  Book, 
part  G,  pp.  11, 14,  21,  22). 

Argued  for  respondents  —  The  Auditor 
was  right  in  disallowing  the  items  referred 
to.     'The  charge  made  for  adjusting  the 

Erospectus  was  excessive,  as  the  Auditor 
ad  allowed  separate  charges  for  meetings 
in  connection  therewith.  This  was  not  a 
case  of  company  promoting ;  it  was  purely 
a  transfer  of  the  firm's  business  to  a,  com- 
pany in  order  to  extend  the  capital  of  the 
business.  The  work  done  by  the  pursuers 
was  usual  work  for  law  agents  to  do,  and 
thev  were  entitled  to  payment  according 
to  the  table  of  fees  (cit.  supra).  A  client 
was  entitled  to  have  his  agent's  account 
taxed — Cockbum  v.  Clark,  March  3,  1885, 
12  R.  707,  22  S.L.R.  475.  A  law-agent  was 
not  entitled  to  more  than  the  table  of  fees 
allowed  or  to  bargain  with  his  client  for  a 
higher  rate  of  remuneration — Begg  on  Law 
Agents,  131 ;  Tyrrell  v.  Bank  of  London, 
February  1862, 10  Clark's  H.  L.  0.  26 ;  O'Brien 
V.  Lewis,  January  30,  1803,  32  L.J.  (n.s.) 
Ch.  569,  at  p.  672  ;  Jacobs  v.  M'Millan  (cit. 
supra);  Johnstone  v.  Thorbum,  February 
19,  1901,  3  F.  497,  38  S.L.B.  343.  In  any 
event  the  defenders  could  not  be  charged 
with  the  share  of  expenses  falling  to  be 
paid  by  the  new  company— i?i  re  Empress 
Engineering  Company,  July  21,  1880,  L.R., 
16  Ch.Div.  125. 

At  advising — 

Lord  Pbesident— This  is  an  action  in 
which  a  firm  of  law-agents  and  convey- 
ancers sue  the  members  of  a  dissolved 
Sartnership,  which  was  formerly  called 
[essrs  W.  &  A.  K.  Johnston,  for  various 
services  rendered  by  their  firm  in  connec- 
tion with  the  promotion  of  a  limited  com- 
pany for  the  purpose  of  taking  over  the 
business  of  the  dissolved  firm  of  W.  & 
A.  K.  Johnston. 

Certain  agreements,  which  I  will  pre- 
sently have  to  advert  to,  were  entered  into 
between  some  of  the  parties;  but  at  present 
let  me  direct  your  Lordships'  attention  to  the 
account  on  which  this  summons  has  been 
raised.  That  account  was  for  various  ser- 
vices done,  but  it  contains  in  particular  three 
items  to  which  attention  must  be  directed. 
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It  contains  an  item  dated  December  14th, 
1900,  in  these  terms — "To  agency  negotiat- 
ing terms  of  sale,  \  per  cent,  as  per  table 
of  fees— price  £107,500— £537,108."  Then  it 
contains  another  item  of  date  March  13th, 
1901— "To  agents'  commission  on  flotation 
of  company  at  1  per  cent,  on  capital,  being 
rate  fixed  by  Mr  W.  White  Millar.  8.S.O., 
in  the  reference  with  Messrs  Tods,  Murray, 
&  Jamieson,  W.S.,  for  the  flotation  of  the 
Straitoii  Estate  Company,  including  all 
charges  for  meetings,  correspondence,  &c., 
and  all  work  preliminary  to  allocation  of 
shares,  £1075— restricted  to  £682, 128."  And 
finally  it  contains  another  item  of  date 
November  6th,  1901— "To  agents'  commis- 
sion as  against  new  company  in  accordance 
with  the  before-mentioned  award  by  Mr 
White  Millar,  and  payable  by  Messrs  John- 
ston in  terms  of  adopting  agreement,  in- 
cluding cobimissions,  .  .  .  &c.,  £537,  lOs." 
Now,  a  considerable  sum  had  already  been 
paid  by  the  defenders  in  this  action,  so  that 
although  the  account  is  riendered  as  an 
account,  yet  the  summons  only  concludes 
for  the  balance  still  due. 

The  case  depended  in  the  Outer  House 
before  Lord  Kincairney,  and  what  Lord 
Kincairney  did  was  that,  in  spite  of  the 
protest  of  the  pursuers,  he  remitted  the 
pursuers'  account  before  further  procedure 
to  the  Auditor  of  the  Court  of  Session. 
The  Auditor  called  upon  the  pursuers  for  a 
document  which  is  commonly  known  by 
the  name  of  a  "note  of  trouble,"  and  the 
pursuers,  while  not  admitting  that  the 
action  should  be  disposed  of  in  this  way, 
yet  very  properly  furnished  this  note  of 
trouble  for  the  consideration  of  the  Auditor. 
The  Auditor  then  took  the  note  of  trouble 
and  treated  it  as  an  account,  and  the  sum 
of  the  matter  is  contained  in  a  report, 
which  after  doing  so  the  Auditor  presented 
to  the  Lord  Ordinary.  Now,  the  gist  of 
that  report,  for  the  purpose  for  which  I 
am  at  present  speaking,  may  be  simply 
taken,  and  I  think  it  is  quite  clearly  stated 
in  the  appendix.  The  Auditor  says  this 
—  "A  commission  on  flotation  of  the 
compiiny  being  in  the  Auditor's  opinion 
inappropriate  in  the  circumstances,  he  has 
allowed  in  lieu  thereof  the  account  of 
detailed  business  performed  by  the  pur- 
suers, amounting  as  taxed  to  the  sum  of 
£505,  178.  2d."  That  of  course  deals  with 
that  sum  which  I  have  already  mentioned, 
namely,  £1075,  restricted  to  £686,  128. 
Then  when  he  comes  to  the  charge  of 
£537,  10s.  made  against  the  old  Arm  he  says 
this— "The  charge  of  £537,  10s.  is  not  m 
the  circumstances  a  proper  one.  There  was 
no  other  nej?otiation  by  the  pursuers  than 
is  disclosed  in  their  business  accounts,  the 
charges  in  which,  as  taxed,  form  the  proper 
renuineration  for  the  work  in  connection 
with  the  .sale" ;  and  when  he  comes  to  the 
second  charge  of  £.537, 10s.  against  the  new 
firm  lie  says — "There  is  nothing  to  justify 
the  comuiiKsion  of  £537, 10s.  charged  against 
the  new  company.  The  pursuers  will  be 
properly  remunerated  by  the  charges  rela- 
tive to  the  business  contained  in  their 
business  accounts." 

To  put  it  in  a  single  sentence,  the  Auditor 


disallows  those  whole  three  sums  and  he 
allows  instead  charge  as  on  an  ordinary 
business  account,  these  chai-ges  being 
estimated  at  the  figure  which  he  thought 
proper.      The    pursuer,   not   unnaturally, 

Erotested  against  this  way  of  dealing  with 
is  claim,  and  stated  objections  to  the 
Auditor's  report,  and  the  matter  was  de- 
bated before  the  Lord  Ordinary.  I  said  a 
moment  ago  that  this  action  was  really  an 
action  for  the  balance  of  an  account,  and 
thei-efore  it  follows  that,  if  it  is  possible — 
to  use  an  ordinary  expression — to  Knock  off 
enoug^h  from  some  of  the  charges  to  ex- 
tinguish the  balance  sued  for,  it  does  not 
matter  whether  the  account  was  properly 
stated  or  not;  and  the  Lord  Ordinary  really 
disposes  of  the  case  on  that  footing.  He 
practically  took  two  items, — there  was  a 
slip  in  regard  to  one  of  them,  but  I  do  not 
think  it  necessary  to  go  through  the  some- 
what tedious  process  of  explaining  what 
that  slip  was  because  parties  are  ag^reed  re- 
garding it, — but  what  he  meant  to  do  was 
to  take  two  items,  one  of  100  guineas  charged 
for  preparation  of  the  prospectus,  and  the 
last  item  of  £537,  IQs.  3d.  cnarged  aeainst 
the  new  company ;  and  he  disaUowea  both 
of  these — disallowed  the  first  on  the  ground 
that  there  was  no  warrant  for  it  and  that 
the  sum  was  far  too  much,  as  reported  by 
the  Auditor,  who  said  that  ten  guineas  was 
enough,  and  the  other  on  the  ground  that 
he  thought  there  was  no  justification  for 
the  charge  against  the  new  company  at  all. 
It  is  admitted  that  if  you  take  off  90 
guineas  and  £537,  10s.  you  take  enough  off 
to  extinguish  the  balance.  Against  his 
Lordship  s  judgment  the  present  reclaim- 
ing note  has  been  brought. 

Now,  as  far  as  the  actual  case  is  con- 
cerned, I  think  it  permits  of  being  disposed 
of  In  a  very  simple  manner.  As  set  forth 
in  the  account  which  I  have  read,  the  pur- 
suer here  founds  upon  certain  agreements, 
and  obviously  he  must  so  found  because 
otherwise  he,  as  a  law-agent,  would  only 
have  a  right  to  charge  as  against  the  firm 
of  W.  &  A.  K.  Johnston  the  work  he  had 
done  for  the  firm  of  W.  &  A.  K.  Johnston, 
and  not  any  work  he  had  done  for  the  com- 
pany at  an.  So  that  I  must  first  direct 
your  Lordships'  attention  to  these  agree- 
ments that  were  made.  They  were  two  in 
number.  Thei-e  was,  first,  a  preliminary 
minute  of  agreement  between  Messrs  W. 
&  A.  K.  Johnston— whom  for  short  I  shall 
always  hereafter  call  the  Firm- and  Mr  T. 
L.  Welsh,  who  is  a  partner  of  the  piirsiiei's, 
but  who  appears  in  this  minute  of  agree- 
ment not  m  the  capacity  of  a  partner  of 
the  pursuers  or  as  representing  the  pur- 
suers, but  on  behalf  of  the  limited  company 
which  was  not  yet  in  existence.  That 
class  of  agreement  is  a  perfectly  familiar 
one,  and  it  is  also  familiar  law  that  it  does 
not  bind  a  new  born  company  unless  and 
until  the  company,  after  its  birth,  chooses 
to  adopt  and  ratify  the  agreement.  Now 
that  agreement  did  two  things.  It  narrated 
the  terms  upon  which  the  sale  of  the  busi- 
ness from  the  Firm  to  the  company  was  to 
be  made  and  provided  for  the  rormation  of 
the  company,  and  it  also  had  a  clause  in  it 
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that  the  first  parties— that  is,  the  Firm — 
should  "  pay  all  the  costs  of  and  incidental 
to  the  preparation  and  execution  of  this 
agreement  —  .  .  .  and  of  what  I  may  call 
floating  the  company — "including  a  com- 
mission to  the  agents  of  the  company  at 
snch  rates  as  are  charged  by  Messrs  David- 
son &  Syme,  Writers  to  the  Signet,  or  by 
other  legal  firms  of  like  standing,  in  the 
formation  of  limited  liability  companies." 

The  company  thereafter  was  floated  and 
formed,  and  after  its  birth  came  that  which 
is  the  second  minute  in  question,  which  is 
called  an  "adopting  minute  of  agreement," 
between  the  Firm  and  the  company.  The 
terms  of  that  adopting  minute  of  ag^ree- 
ment  recite  that  there  had  been  the  pre- 
liminary agreement  and  that  the  parties 
wished  to  carry  it  out.  It  then  states  in  a 
series  of  clauses  the  terms  upon  which  the 
business  is  to  be  transferred  from  the  Firm 
to  the  company,  and  the  tenth  clause  pro- 
vides that  "  The  first  parties  " — that  is,  the 
Firm— "shall  pa^  all  the  costs  of  and  in- 
cidental to  the  formation  of  the  company 
and  the  issue  of  its  capital,  and  in  general 
all  preliminary  expenses  whatever  incurred 
in  relation  to  the  company  up  to  and  in- 
cluding the  allotment  of  the  shares  thereof." 

Now,  I  think  two  things  are  perfectly 
clear  about  this  second  agreement.  In  the 
first  place  it  did  not  need  to  displace  any- 
thing for  there  was  no  displacing  in  the 
matter.  It  was  the  operative  agreement, 
for  really  the  first  agreement  bound  nobody. 
That  bound  the  firat  parties  if  afterwards 
adopted ;  but  until  adopted  it  bound  nobody. 
It  might  have  been  adopted  simply  in  terms, 
in  which  case  it  would  have  been  binding 
according  to  its  terms  though  with  di£Ferent 
parties;  out  if  parties  choose  to  go  into 
another  agreement  in  which  they  re-state 
the  various  articles  one  after  another,  then 
it  is  the  second  which  is  the  ruling  agree- 
ment and  not  the  first.  The  second  point 
is  this,  that  obviously  the  only  parties  to 
this  agreement  are  the  Firm  and  the  com- 
pany ;  and  Welsh  &  Forbes  are  no  parties 
to  it,  and  prvma  fade  have  no  title  to  sue 
on  this  agreement  at  all.  Now,  of  course  I 
am  very  well  aware  that  according  to  the 
law  of  Scotland  it  is  perfectly  possible  for  a 
person  to  have  rights  under  an  agreement, 
and  to  be  able  to  sue  for  these  rights,  who 
is  not  a  party  to  the  agreement.  It  is  the 
familiar  doctrine  of  what  is  known  in  our 
law  as  jvM  quceaitum  tertio.  But  while 
that  is  so,  I  know  of  no  authority  to 
support  the  view  that  there  can  ever  be 
an  action  unless  the  tertius  is  a  designed 
person.  The  usual  way  is  to  design  the 
tertius  by  name,  but  it  may  very  well  be 
that  you  design  him  sufllciently  by  stating 
the  position  he  holds,  such  as— to  take  a 
very  familiar  example — the  tertius  may  be 
a  feuar,  and  so  in  a  contract  between  the 
superior  and  one  feuar,  you  may  bargain 
for  the  rights  of  another  coterminous  feuar, 
and  bai^ain  in  a  perfectly  certain  way, 
though  of  course  you  do  not  design  the 
coterminous  feuar  as  A  B,  and  his  name 
may  not  be  A  B  when  the  agreement  comes 
to  be  enforced.  But  still,  at  the  same  time, 
I  know  no  exception  to  the  rule  that  the 


tertius  must  in  some  way  be  properly 
defined.  Now,  here  the  only  agreement  is 
that  the  Firm  shall  pay  the  expenses  inci- 
dental to  the  preparation  of  the  agreement 
and  the  formation  of  the  company.  If  a 
person  came  to  me  and  said,  "I  will  bind 
myself  to  pay  all  expenses  of  the  furniture 
which  I  understand  you  are  going  to  put 
into  your  new  house,  that  would  be  a  per- 
fectly good  agreement  as  between  him  and 
me,  and  I  might  enforce  it,  having  bought 
my  furniture;  but  it  would  surely  be  out  of 
the  question  to  suppose  that,  if  I  went  to 
some  tradesman  in  the  United  Kingdom 
and  ordered  a  piece  of  furniture,  that  furni- 
ture dealer  would  have  an  action  against 
my  friend.  Now,  though  I  do  not  say  that 
this  agreement  could  not  easily  have  been 
framed  so  as  to  give  a  jxis  quaeaUum,  yet  I 
have  no  hesitation  in  saying  that  that  has 
not  been  done  by  this  article.  And  accord- 
ingly that  seems  to  dispose  quite  simply  of 
this  last  charge  of  £587, 10s.  which  is  debited 
against  the  new  company.  That  might  or 
might  not  be  a  good  charge  against  the 
new  company  but  it  is  not  a  good  charge 
against  the  old  Firm,  and  though  the  com- 
pany might  recover  from  the  old  Firm  I  fail 
to  see  that  the  solicitors,  Welsh  &  Forbes, 
have  any  title  whatsoever  to  recover  too. 
That  accordingly  disposes  of  this  one  item, 
£537,  10s. 

The  other  item  I  need  say  little  about.  I 
entirely  agree  with  the  Lord  Ordinary  and 
the  Auditor.  I  think  100  guineas  was  quite 
too  large  a  charge  for  the  preparation  of 
the  prospectus  and  that  10  guineas  is 
enough,  seeing  that  they  had  already, 
according  to  the  Auditor,  got  payment  for 
various  meetings  which  seemed  to  have 
been  held  in  regard  to  the  formation  of  the 
company.  Accoi-dingly,  with  the  correc- 
tion of  the  slip  that  the  Lord  Ordinary 
made  as  between  the  two  items,  I  am  of 
opinion  that  the  Lord  Ordinary's  decision 
is  right  and  that  we  ought  to  adhere  to  it. 

But  though  I  do  not  think  it  is  your 
Lordships'  practice  to  go  beyond  what 
might  be  called  the  immediate  necessities 
of  a  case,  I  think  it  would  be  unfortunate 
to  leave  this  case  disposed  of  on  these 
grounds ;  because  there  has  been  raised,  so 
tar  as  I  know  for  the  first  time  before  this 
Court,  a  very  important  question  of  prac- 
tice in  the  matter  of  such  charges,  and 
because  I  am  not  of  opinion  that  the  way 
in  which  this  case  has  been  disposed  of 
would  have  been  a  satisfactory  or  proper 
one  if  it  bad  not  been  for  the  accident 
that  in  this  instance  it  was  only  a  balance 
that  was  being  sued  for,  and  so  to  get 
rid  of  one  item  or  two  items  was  enough 
to  get  rid  of  the  rest  of  the  claim.  Sup- 
posing that  there  had  not  been  a  balance 
sued  tor  but  that  the  whole  of  the  account 
was  open,  I  do  not  think  the  way  in  which 
the  Lord  Oi-dinary  treated  the  case  would 
have  been  a  proper  one,  because  I  do  not 
think  that  the  question  of  the  fees  for  the 
promotion  of  a  company  fall  under  the  par- 
ticularly rigid  view  which  the  Auditor  of 
the  Court  has  taken  here.  The  Auditor 
of  Court  has  treated  the  whole  matter  as 
simply  a  business  account  falling  under  the 
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table  of  fees.  I  do  not  think  that  aiiyoue 
could  look  at  the  table  of  fees  without 
seeing  that  it  does  not  meet  this  case. 
After  all,  the  table  of  fees  is  jast  a  scale  of 
charges  fixed  by  general  consensus  of  the 
profession  as  the  proper  charges  for  the 
ordinary  incidents  of  a  professional  busi- 
ness, and  as  such  it  has  with  the  Court  very 
high  authority,  that  is  to  say,  supposing  a 
difference  of  opinion  arose  between  a  solici- 
tor and  bis  client  with  regard  to  payment 
for  ordinary  professional  business,  I  cannot 
imagine  that  your  Lordships  would  ever 
depart  from  the  table  of  fees ;  nay  more,  I 
think  your  Lordships  would  look  with  con- 
siderable suspicion  on  any  procedure  by 
which  a  solicitor  tried  to  get  from  his  client 
a  promise  that  for  any  ordinary  business 
that  he  did  he  would  be  remunerated  at  a 
higher  rate  than  that  scale.  But  one  cannot 
help  seeing  that  for  the  business  of  promot- 
itag  a  company  the  table  of  fees  makes  no 
provision  whatever.  It  practically,  I  think, 
says  so  on  its  own  face  in  dealing  with  the 
matter  of  commission,  because,  wnile  laying 
down  the  ordinary  rate  for  an  ordinary 
piece  of  business,  such  as  an  ordinary  case 
of  purchase  and  sale,  it  says  equally  plainly 
that  the  commission  might  vary  according 
to  circumstances  and  that  it  must  not  be 
taken  afi  a  general  rule.  Nor  do  I  see  how 
the  table  of  fees  could  be  made  to  suit  a  piece 
of  work  like  the  flotation  of  a  company,  be- 
cause that  is  a  piece  of  work  which  varies 
extremely,  the  notation  of  some  companies 
being  a  gigantic  piece  of  work  and  the  flot- 
ation of  others  being  comparatively  simple. 
Accordingly  I  am  not  surprised  at  the  LK)rd 
Ordinary  wanting  such  help  as  he  could  get 
from  the  Auditor  of  Court,  yet  I  do  not 
think  the  case  of  a  flotation  of  a  company 
can  be  simply  sent  to  the  Auditor  of  the 
Court  of  Session  and  treated  as  if  it  were 
an  ordinary  law-agent's  account.  But  as 
little  do  I  think  that  the  sort  of  standard 
that  has  been  suggested  here  on  the  other 
side  is  the  right  one.  The  pursuers  seems  to 
have  pinned  their  faith  on  a  certain  award 
that  seems  to  have  been  made  by  Mr  White 
Millar  in  a  reference  between  Mr  Brash's 
trustees  and  the  Straiton  Estate  Company, 
which  was  floated  for  the  purpose  of  taking 
over  a  shale  field  which  Mr  Brash's  trustees 
had.  Now  Mr  White  Millar  is  a  gentleman 
in  a  very  good  professional  position,  but  at 
the  same  time  his  views  are  not  binding 
upon  us,  and  I  am  bound  to  say  I  think  his 
views  in  that  reference,  though  they  may 
have  been  just  as  for  the  case  in  hand,  are, 
when  used  to  establish  a  general  rule,  quite 
wrong.  The  way  in  which  he  dealt  with 
the  matter  was  this,  the  point  being  as  to 
what  Brash's  trustees,  the  sellers  of  the 
mineral  field,  were  to  pay  to  the  law- 
agents— He  charges  first  of  all  "  commission 
for  making  the  sale  as  per  table  of  fees, 
£182,  10s.,''^but  then  he  goes  on  thus— "But 
Messrs  Keegan  and  Welsh,"  the  agents  who 
were  to  have  the  bill  paid,  "had  also  not 
only  to  find  a  purchaser  but  in  effect  to 
create  one  by  getting  up  a  company  to  pur- 
chase, and  for  this  I  think  they  are  entitled 
to  one  per  cent,  on  the  £68,000,"  coming  to 
a  certain  sum.     And  then  he  says— "As 


I  have  indicated  above,  I  think  Messrs 
Keegan  and  Welsh  will  be  entitled  to  an 
additional  commission  from  the  company 
in  connection  with  its  formation."  That 
of  course  is  a  little  ambiguons.  Whether 
by  that  he  means  an  additional  commission 
as  on  the  purchase  or  an  additional  com- 
mission both  on  the  purchase  and  on  the 
flotation  I  cannot  say,  but  I  shall  assume 
that  he  means  the  lesser  of  these  two — 
merely  an  additional  commission  on  the 
purchase. 

Now  the  first  thing  which  I  think  is 
wrong  is  the  idea  that  there  should  be  any 
commission  charged  against  the  sellers  for 
the  flotation  of  the  company,  and  here  let 
me  make  myself  perfectly  clear.  When  a 
company  is  promoted  somebody  of  course 
must  promote  it,  and  he  is  generally  known 
as  the  promoter,  and  in  promoting  a  com- 
pany he  of  course  incurs  a  certain  amount, 
it  may  be  possibly  a  great  deal,  of  expense. 
Presumably  it  is  all  with  a  view  to  his  own 
future  advantage  in  some  way,  but  he,  the 
promoter,  or  the  band  of  promoters,  who- 
ever they  may  be,  are  the  only  people  who 
are  liable  for  that  expense,  though  of  course 
they  may  take  any  other  person  bound  to 
relieve  them  of  that  expense.  And  accord- 
ingly, if  for  instance  here  Brash's  trustees 
had  agreed  with  a  certain  person  that  be 
was  to  promote  the  company  and  had 
agreed  to  pay  the  expenses,  then  they 
would  have  been  bound  to  relieve  him.  Or, 
if  they  chose  to  do  the  work  of  promoting 
the  company  themselves  and  employed  a  > 
law-agent,  they  must  of  course  be  liable  to 
that  law-agent  for  what  he  had  done  ;  but 
then  they  would  be  liable  directly  as  pro- 
moters themselves  and  not  in  any  way  as 
the  sellers  of  the  subjects.  To  go  on  to  the 
next  step,  of  course  promoters  do  not  get 
up  companies  to  benefit  the  world  gener- 
aUy,  but  to  benefit  themselves,  and  there- 
fore a  very  usual  stipulation  to  put  in  the 
articles  of  association  of  the  new  company, 
and  a  very  natural  and  proper  one,  is 
to  make  the  new  company  relieve  the 
promotors  of  the  expense  they  have  in- 
curred in  the  promotion  of  the  company. 
There  have  been  plenty  of  decisions  on 
that  subject,  and  it  has  been  perfectly 
well  settled  that  a  new  company  can 
never  be  liable  in  any  expenses  incurred 
before  its  birth  unless  that  liability  is 
assumed  by  the  instrument  which  brings  it 
into  the  world,  namely,  the  memorandnm 
and  articles  of  association.  Accordingly, 
this  account  seems  to  me  to  be  stated  in 
the  wrong  way.  I  do  not  mean  that  in 
this  case  Messrs  Keegan  &  Welsh  should 
not  have  been  paid  their  commission  for 
the  floating  of  the  company  by  someone, 
but  that  tney  ought  to  nave  l>een  paid  by 
someone  with  whom  they  had  bargained 
beforehand  to  that  effect.  Brash's  Trus- 
tees could  never  be  liable  as  expressed  in 
this  award,  for  as  sellers  all  they  did  was 
to  sell  something,  for  which  to  take  a 
commission  of  one-half  per  cent,  on  the 
sale  was  obviously  an  adequate  commission. 
But  now  let  me  go  on  to  the  next  step, 
and  I  think  it  will  be  made  clear  by  taking 
first  of  all  an  ordinary  transaction  of  a  sale 
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and  purchase  between  A  and  B.  Let  me 
suppose  that  A  sells  a  property  to  B,  then 
A's  law -agent  is  entitles  to  his  commission 
according  to  the  table  of  fees,  and  B's 
law-agent  .is  entitled  to  his  commission 
according  to  the  table  of  fees.  They  are 
the  same  in  amount,  but  the  one  is  the 
commission  of  the  seller  and  the  other 
the  commission  of  the  buyer.  Now  let  me 
suppose  that  B  is  not  an  individual  but  is  a 
company — that  it  is  a  company  which  has 

i*u8t  been  brought  into  the  world.  With 
{'a  promotion  expenses  I  have  alreadv 
dealt.  When  you  come  to  a  sale  to  B, 
supposing  it  was  years  afterwards,  then  of 
course  the  position  would  be  precisely  as  I 
put  it  between  the  two  individuals ;  but 
where  the  coming  into  the  world  of  the 
company  and  the  taking  over  of  the  pro- 
perty is  one  and  the  same  thing— that  is 
to  say,  where  the  only  meaning  of  the 
company  is  to  take  over  the  property  or 
business,  as  is  the  case  here,  and  was  the 
case  with  the  Straiton  Estate  Company — 
then  I  do  not  think  the  accounts  should 
show  a  charge  for  the  same  thing  twice 
over,  and  really  there  the  expenses  of 
creating  the  company  would  be  equivalent 
to  the  Duyer's  commission.  Accordingly, 
to  go  l)ack  to  the  Straiton  Company's  case, 
or  taking  this  case — for  they  are  the  same — 
suppose  the  whole  thing  were  to  be  begun 
again,  the  proper  way  would  be  that  the 
law-agent  would  be  entitled  to  a  com- 
mission, as  on  a  sale,  against  the  Firm  of 
one-half  per  cent,  on  the  value,  and  that 
over  and  above  that  the  law-agent,  if  he 
were  the  person  who  had  done  the  work  of 
floating  the  company,  would  be  entitled 
to  commission  on  flotation,  but  that  com- 
mission would  be  chargeable  in  the  first 
place  against  the  promoters,  whoever  the 
de  facto  promoters  were  who  started  the 
agent  on  the  work,  and  that  liability  could 
not  have  been  charged  at  all  by  way  of 
relief  against  the  new  company,  except  in 
virtue  of  a  provision  inserted  in  the  articles 
of  association,  or  against  anybody  else 
unless  by  special  bargain.  And  in  a  case 
like  this  the  charge  for  the  flotation  of  the 
new  company  would  necessarily  be  the 
same  thing  as  the  purchase  of  the  property 
by  the  new  company;  and  therefore  the 
new  company,  as  such,  could  not  have 
been  liable  for  any  further  commission  as 
buyers. 

I  have  thought  it  better  in  the  interests 
of  everybody  to  go  into  this  somewhat 
long  discussion  on  this  subject,  so  that 
there  could  be  no  doubt  on  the  matters 
connected  with  it.  Your  Lordships,  how- 
ever, will  observe  that  I  have  very  carefully 
abstained  from  stating  what  I  think  is  the 
proper  commission  for  the  flotation  of  this 
company ;  and  I  do  so  for  the  reason  that 
I  do  not  think  tliat  a  general  principle  can 
be  laid  down  for  such  matters.  When  you 
come  to  a  commission  for  a  multifarious 
business  like  the  flotation  of  a  company  it 
is  a  thing  that  will  vary  enormously.  I 
should  say  that,  if  people  want  to  charge 
more  than  say  one  per  cent.,  it  would  be 
well  to  bargain  before  they  began,  but  if 
they  do  not  I  suppose  we  would  have  to 


arrive  at  the  proper  commission,  not  by  a 
general  rule,  for  I  do  not  think  there  could 
pe  such  a  rule,  but  by  informing  ourselves 
what  sort  of  work  had  been  done,  and  then 
fixing  what  we  thought  an  appropriate 
commission.  The  commission  might  vary 
enormously,  for  the  flotation  of  some  com- 
panies would  call  for  very  little  except 
mere  clerk's  work,  and  inquiries  as  to 
whether  the  promised  business  was  really 
being  done,  and  minor  investigations  of 
that  sort,  while  in  other  cases  the  pre- 
liminary work  entailed  might  be  of  a  most 
arduous  description. 

Lord  M'Laben— I  agree  in  the  decision) 
and  assent  to  all  the  oteervations  that  have 
fallen  from  your  Lordship  in  the  chair.  I 
shall  add  a  sentence  only  on  each  of  two 
points. 

The  one  point  is  in  reference  to  the  proper 
mode  of  dealing  with  promotion  expenses. 
While  I  think  your  Lordsjiip's  exposition 
of  that  part  of  the  law  is  perfectly  sound 
and  irrerragible,  I  am  not  satisfied  that  in 
the  award  by  Mr  White  Millar  in  the  case 
of  Brash's  Trustees,  which  has  been  referred 
to,  his  decision  was  unsound  with  reference 
to  the  particular  case  in  which  it  was  given. 
I  rather  incline  to  think  it  had  been  mis- 
applied in  applying  it  to  the  present  case, 
because,  though  I  Know  nothing  whatever 
about  the  case  except  what  I  see  in  the 
papers,  I  rather  think  that  Brash's  Trustees 
were  the  real  promoters  who  employed  the 
agents  to  get  up  the  company.  Then  I 
think  that  the  real  promoters  should  pay 
the  promotion  expenses,  unless  they  are 
able  to  induce  the  shareholders  whom  they 
take  into  their  company  to  accept  that  lia- 
bility as  an  element  in  the  constitution  of 
the  company. 

The  other  point,  which  I  merely  touch,  is 
the  rate  of  remuneration.  Now,  there  are 
cases — suppose  the  case  of  companies  that 
apply  to  the  public  for  subscriptions,  where 
the  actual  notation — I  mean  the  finding 
members  willing  to  subscribe — is  done  by 
stockbrokers,  and  they  receive  a  commis- 
sion in  8M:cordance  with  the  rules  of  their 
own  profession  for  doin^  that  business.  In 
such  cases  the  lawyer  is  merely  a  man  of 
business  who  employs  brokers  and  other 
sub-agents,  and  whose  proper  function  is 
the  preparing  of  the  memorandum  and 
articles  of  association.  It  is  quite  plain 
that  in  such  a  case  the  rate  appropriate  for 
remuneration  to  a  law-agent  would  be  less 
than  in  a  case  where  he  himself  did  the 
stockbrokers'  work,  and  amongst  his  own 
clients  and  friends  was  at  the  trouble  of 
finding  people  willing  to  put  capital  into 
the  concern.  I  think  it  is  only  necessary 
to  look  at  these  cases  in  order  to  see  that 
there  cannot  be  an  invariable  commission, 
and  in  fact  it  would  be  desirable  in  all  such 
ca.ses  that  the  rate  should  be  agreed  on  in 
advance. 

Lord  Kinnkab — I  agree  with  your  Lord- 
ships in  all  that  has  been  said,  and  I  only 
desire  to  add,  with  reference  to  what  Lord 
M'Laren  has  said  as  to  Mr  White  Millar's 
award,  that  I  agree  with  his  Ix>rdship,  and 
I  do  not  suppose  that  I  differ  from  your 
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Lordship  in  the  chair,  in  thinking  that  we 
can  express  no  opinion — for  my  part  I  have 
no  opinion— as  to  whether  the  award  in  thfi 
case  by  Mr  White  Millar  was  right  or 
wrong.  That  is  not  a  question  with  which 
we  are  concerned,  and  if  it  had  been  raised 
directly  by  parties  between  whom  he  was 
arbiter  we  could  not  have  entertained  the 
question.  But  what  I  hold  to  be  wrong 
is  the  statement  of  a  rule  for  fixing  com- 
mission, which  is  said  to  be  emoodied 
in  the  letter  from  Mr  White  Millar  to 
Messrs  Tods,  Murray,  &  Jamieson,  in  so 
far  as  that  is  to  be  made  applicable  to 
the  question  now  before  us.  I  agree 
with  your  Lordship  that  the  rule  as  so 
applied  is  not  a  sound  rule,  and  therefore 
in  all  that  has  been  said  on  that  part  of 
the  question  in  your  Lordships'  opinions 
I  desire  to  concur,  without  saving  anything 
at  all  as  to  the  soundness  of  the  award  in 
the  case  in  which  it  was  given. 

Lord  Pearson  concurred. 

At  the  close  of  the  advising  the  Lord 
Prksidbnt  added — In  so  far  as  the  obser- 
vations of  Lord  M'Laren  refer  to  Mr  White 
Millar's  award  I  entirely  agree.  My 
criticisms  of  course  were  upon  tne  way  in 
which  the  award  was  framed,  and  the 
application  that  was  sought  to  be  made  of 
it  to  this  case.  The  awai-d  itself  may  have 
been  perfectly  right,  and  indeed  it  probably 
was  perfectly  right  if  as  a  matter  of  fact 
Brash's  trustees  were  the  true  promoters. 

The  Court  pronounced  an  interlocutor  of 
new  assoilzing  the  defenders. 

Counsel  for  the  Pursuers  and  Reclaimers 
—Younger,  K.C.— D.  Anderson.  Agents- 
Welsh  &  Forbes,  W.S. 

Counsel  for  the  Defenders  and  Re- 
spondents—Scott Dickson,  K.O.  —  T.  B. 
Morison.  Agents — Gordon,  Falconer,  & 
Fairweather,  W.S. 


Tuetday,  February  6. 

FIRST  DIVISION. 

[Sheriff  Court  at  Olasgow. 
HORN  &  COMPANY,  LIMITED  v. 
TANGYES,  LIMITED. 

Process  —  Appeal  —  Competency  —  Sheriff 
Court  Act  ISSa  (16  and  17  Vid.  c.  80),  sec. 
a  —  Slating  Process  —  Order  to  Find 
Caution  and  Sislitig  Procedure  till 
Caution  Found — Companiea  Act  1862  (25 
UTid  26  Vict.  c.  80),  sec.  09. 

Held  that  an  interlocutor  pronounced 
in  the  Sheriff  Court  ordaining  a  limited 
company  (in  virtue  of  section  69  of  the 
Companies  Act  1862|  to  find  caution  for 
expenses  of  an  action  in  which  they 
were  pursuers,  and  sisting  procedui-e 
until  such  caution  should  be  found,  was 
an  interlocutor  sisting  process,  and 
therefore  appealable. 


The  Companies  Act  1802  (25  and  20  Vict.  c. 
80),  sec.  60,  enacts  —  "  Where  a  limited 
company  is  plaintiff  or  pursuer  in  any 
action,  suit,  or  other  legal  proceeding,  any 
judge  having  jurisdiction  in  the  matter 
may,  if  it  appears  by  any  credible  testi- 
mony that  there  is  reason  to  believe  that  if 
the  defendant  be  successful  in  his  defence 
the  assets  of  the  company  will  be  insufS- 
cient  to  pay  his  costs,  require  sufficient 
security  to  be  given  for  such  costs,  an'd  maj 
stay  all  proceedings  until  such  security  is 
g^ven." 

The  Sheriff  Court  Act  1853  (16  and  17 
Vict.  c.  80),  sec.  24,  enacts— "It  shall  be 
competent,  in  any  cause  exceeding  the 
value  of  £25  to  take  to  review  en  the 
Court  of  Session  any  interlocutor  of  a 
Sheriff  sisting  process,  and  any  inter- 
locutor giving  interim  decree  for  payment 
of  money,  and  any  interlocutor  disposing 
of  the  whole  merits  of  the  cause,  altnough 
no  decision  has  been  given  as  to  expenses 
.  .  . ;  but  it  shall  not  be  competent  to  take 
to  review  any  interlocutor,  judgment,  or 
decree  of  a  Sheriff,  not  bein^;  an  inter- 
locutor sisting  process,  or  giving'  interim 
decree  for  payment  of  money,  or  aisposing 
of  the  whole  merits  of  the  cause  as  afore- 
said. .  .  ." 

This  was  an  action  of  damages  brought  in 
the  Sheriff  Court  of  Lanarkshire  at  Glasgow 
at  the  instance  of  John  Horn  &  Company, 
Limited,  coalmasters,  having  their  regis- 
tered office  at  79  West  Regent  Street, 
Olasgow,  against  Tangyes,  Limited,  en- 
gineers, 96  Hope  Street,  Glasgow,  for  pay- 
ment of  £40(X)  as  damages  for  breach  of 
contract  in  connection  with  the  supplying 
of  a  pump. 

The  Sheriff-Substitute  (Davidson)  having 
allowed  a  proof,  the  defenders  lodged  a 
minute  in  which  they  stated — "The  de- 
fenders aver  that  the  pursuers  have  no 
assets,  or  at  least  insufficient  assete  to  pay 
the  defenders'  costs  in  the  event  of  the 
defenders  being  successful  in  their  defence, 
and  they  crave  that  an  opportunity  may  be 
gnven  to  them  (the  defenders)  in  terms  of 
uie  68th  section  of  the  Companies  Act  1802, 
of  producing  credible  testimony  in  support 
of  the  said  averment,  and  that  upon  the 
following  statement  of  facts  being  proved 
to  the  satisfaction  of  the  Court,  the  pur- 
suers be  required  and  ordained  to  find 
sufficient  security  for  such  costs  within  a 
certain  short  apace,  and  in  the  event  of  the 
pursuers  failing  to  And  such  security  that 
the  action  be  dismissed.  .  .  ." 

On  12th  October  1005  the  Sheriff-Substi- 
tute (Davidson)  allowed  a  proof  of  the 
averment  contained  in  the  minute. 

The  pursuers  appealed  to  the  Sheriff,  who 
ordained  the  pursuers  to  answer  the  de- 
fenders' minute. 

Thereafter,  on  0th  December  1905,  the 
Sheriff  (GuTHRiB)  pronounced  this  inter- 
terlocutor — "Having  considered  the  minute 
for  the  defendei-s  .  .  .  and  the  puinsuers' 
answers  thereto  and  heard  parties' pi-ociir- 
ators,  recals  the  interlocutor  of  12th  October 
last,  ordains  the  pursuers  to  find  caution 
for  the  expenses  of  process,  and  sists  proce- 
dure until  such  caution  shall  be  found." 
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The  pursuers  appealed. 

The  defenders  objected  to  the  competency 
of  the  appeal,  and  argued — The  appeal  was 
incompetent,  as  the  interlocutor  appealed 
against  was  not  a  final  interlocutor  and  did 
not  fall  within  the  exceptions  allowed  by 
section  24  of  the  Sheriff  Court  Act  of  1853 
(16  and  17  Vict.  cap.  80),  viz.,  sisting  p»ro- 
cess,  giving  interim  decree,  and  disposing 
of  the  whole  merits  of  the  case.  This  was 
not  an  interlocutor  sisting  process.  It  was 
really  an  interlocutor  ordaining  the  pur- 
suers toiind  caution,  although  incidentally 
there  had  to  l)e  a  stay  of  proceedings.  The 
mere  wording  of  an  interlocutor  was  not 
conclusive — Waition  v.  Stetoart,  February 
21,  1872,  10  Macph.  404,  9  S.L.R.  295; 
Maxtone  v.  Bone,  May  28,  1886,  13  R.  912, 
23S.L.R  «5. 

Argued  for  pursuers  —  The  appeal  was 
competent.  This  was  really  an  interlocutor 
sisting  process.  There  was  a  stay  of  pro- 
ceedings and  that  was  equivalent  to  sisting 
process.  Actions  could  be  sisted  to  allow 
of  documents  being  stamped  —  Mackay's 
Manual,  p.  265. 

Lord  Pbksidknt — A  preliminary  point 
here  has  been  taken  on  competency.  The 
action  is  one  raised  by  a  limited  company, 
and  the  defender  conceived  that  he  was 
in  a  position  to  have  the  69th  section  of  the 
Companies  Act  of  1862  api>lied.  The  60th 
section  says — [Hia  Lordship  read  the  sec- 
tion]. 

In  view  of  that  plea  the  defender  lodged 
a  minute  in  whicn  he  averred  in  general 
terms  that  the  company  was  in  such  a 
condition  that  the  assets  would  be  insuffi- 
cient to  pay  his  costs,  and  he  followed  up 
that  general  averment  by  certain  specific 
averments  as  to  the  condition  of  the  finances 
of  the  company.  That  minute  was  answei-ed 
by  the  pursuers,  and  upon  consideration  of 
the  minute  and  answers  the  learned  Sheriff- 
Substitute  before  whom  the  case  depended 
allowed  the  minuter  a  pi-oof  of  his  aver- 
ments. That  interlocutor  was  appealed  to 
the  Sheriff  by  the  pursuer,  and  after  hear- 
ing parties  the  Sheriff  came  to  the  conclu- 
sion that  there  was  enough  in  the  plead- 
ings to  fulfil  the  conditions  of  the  60th 
section,  and  he  therefore  pronoiinced  this 
interlocutor — he  recalled  the  interlocutor 
of  the  Sheriff-Substitute  —  "  ordains  the 
pursuers  to  find  caution  for  the  expenses 
of  process,  and  sists  procedure  unlH  such 
caution  shall  be  foimd."  Against  that 
Interlocutor  the  pursuers  have  taken  an 
appeal  to  your  Lordships'  Court,  and  the 
competency  of  the  appeal  is  challenged  by 
the  defenders  upon  the  ground  first  of  all 
that  it  is  not  a  final  interlocutor,  and  that 
not  being  a  final  interlocutor  it  does  not  fall 
within  the  exceptions  which  are  contained 
in  the  Sheriff  Court  Act  1853,  sec.  24:— the 
exceptions  to  the  rule  of  non-appealability. 
These  exceptions  are— sisting  process,  giving 
interim  decree,  and  disposing  of  the  whole 
merits  of  the  case.  Now  it  is  true  that  the 
interlocutor  does  not  say  in  so  many  words 
that  it  sists  "process;"  it  says  "procedure"; 
but  I  am  clearly  of  opinion  that  in  truth 
and  fact  this  is  an  interlocutor  sisting  pro- 


cess and  nothing  else.  And  accordingly  I 
think  there  ought  to  be  an  appeal  allowed 
upon  this  matter.  I  am  mucn  moved  by 
this  consideration,  that  if  this  is  not  a  com- 
petent appeal  I  do  not  know  when  the 
merits  of^  this  matter  could  be  brought  up, 
and  as  I  think  there  would  clearly  be,  as 
shown  by  the  reported  cases,  an  appeal  in 
England,  I  am  disinclined  to  think  that  a 
different  result  should  be  arrived  at  in  this 
country  and  in  England  in  working  out 
section  69  of  the  statute.  I  am  therefore 
of  opinion  that  yoiu:  Lordships  should  pro- 
ceea  to  hear  the  appeal. 

Lord  Kinnrar— I  am  of  the  same  opinion. 
On  a  consideration  of  the  statute  it  seems 
to  me  that  if  the  interlocutor  be  not  an 
interlocutor  disposing  of  the  case  it  must 
either  be  an  interlocutor  carrying  on  pro- 
cedure or  else  an  interlocutor  sisting  pro- 
cedure.  I  cannot  imagine  any  third  kind 
of  interlocutor  which  neither  goes  on  with 
the  case  nor  stops  the  case.  Now  this  is 
quite  clearly  not  an  interlocutor  carrying 
procedure  on,  because  it  stops  it.  Accord- 
ingly I  agree  that  the  true  meaning  and 
effect  of  it  is  simply  that  the  proceedings 
are  not  to  go  on  until  a  certain  thing  has 
(lappened,  and  it  is  thus  an  interlocutor 
sisting  process. 

Lord  Pearson — I  am  of  the  same  opinion 
also. 

Lord  M'Larbn  was  absent. 

The  Court  held  the  appeal  competent  and 
proceeded  to  bear  it. 

Counsel  for  Pursuers  and  Appellants — 
Hon.  W.  Watson.  Agents — Dove,  Lock- 
hart,  &  Smart,  S.S.C. 

Counsel  for  Defenders  and  Respondents— 
Oraham  Stewart.  Agents  —  Davidson  Sc, 
Syme,  W.S. 


Txitsday,  February  6. 

FIRST     DIVISION. 

[Lord  Ardwall,  Ordinary. 

MACKINTOSH'S  TRUSTEE  AND 
ANOTHER  V.  STEWARTS  TRUSTEES. 

Process — Reduction — Reduction  of  Decree- 
Perjury  by  Party — Res  judicaia — Com- 
petency of  Action  of  Reduction,. 

An  action  of  reduction  of  a  decree 
obtained  in  foro  in  a  preceding  action 
between   the   parties,   or   those   whom 
they  represent,  on  the  ground  simply 
that  the  party  who  obtained  the  decree 
committed  perjury,  is  incompetent,  in- 
asmuch as  no  matter  extrinsic  of  the 
matter  of  the  preceding  action  is  put  in 
issue,  and  the  question  is  res  jtidicata. 
Hugh  Stewart,  56  Newington   Buildings, 
Causewayside,   Edinburgh,  as    trustee   on 
the  sequestrated  estate  or  the  late  Galloway 
Mackintosh,  tweed  merchant,  sometime  in 
Elgin,  and  Mrs  Marie  O'Neill  or  Mackintosh, 
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his  widow  and  executrix-dative,  raised  an 
action  against  John  Henderson,  agent, 
Bank  of  Scotland,  Lockerbie,  and  James 
Charles  Stewart,  law -clerk,  Lockerbie, 
testamentary  trustees  of  the  late  James 
Stewart,  solicitor,  Lockerbie.  In  it  the 
pursuers  sought,  inter  alia,  to  have  reduced 
an  interlocutor  pronounced  by  Lord  Well- 
wood  (Ordinary),  dated  13th  July  1893, 
and  interlocutors  pronounced  by  the 
Second  Division  of  the  Court  of  Session, 
dated  1st  November  1^  and  17th 
January  18&4,  in  an  action  raised  by  the 
deceased  Galloway  Mackintosh  against 
the  deceased  James  Stewart  concluding  for 
payment  of  £1000  as  damages.  The  inter- 
locutors sought  to  be  reduced  assoilzied 
the  defender  James  Stewart  from  the  con- 
clusions of  the  summons  in  the  said  action 
and  found  the  pursuer  Galloway  Mackin- 
tosh liable  in  expenses  (£125,  lis.  lOd.). 

The  pursuers  also  concluded  for  a  sum  of 
£1600  as  damages. 

The  pursuers,  inter  alia,  averred  that  the 
late  James  Stewart  had  procured  and 
carried  through  collusively  and  fraudulently 
on  18th  December  1891  a  pretended  sale  of 
the  furniture  and  effects  belonging  to  the 
late  Galloway  Mackintosh,  and  had  by  in- 
timidating other  purchasers  under  pretext 
of  his  rights  as  a  landlord,  by  employing 
bogus  bidders,  by  making  use  of  a  decree 
obtained  on  a  petition  of  sequestration  for 
rent  irregularly  served,  and  otherwise, 
fraudulently  possessed  himself  of  such 
furniture  and  effects  at  a  price  largely 
under  their  real  value;  that  on  the  facte 
becoming  known  to  the  late  Galloway 
Mackintosh,  he  on  Cth  February  1888 
raised  the  said  action  in  the  Court  of 
Session  to  recover  damages  laid  at  £1000, 
but  that  by  the  interlocutors  sought  to 
be  reduced  the  Court  assoilzied  the  defen- 
der the  late  James  Stewart,  and  found 
the  pursuer  the  late  Galloway  Mackintosh 
liable  in  expenses,  taxed  at  the  sum  of 
£125,  lis.  lOd.,  on  failure  to  pay  which  sum 
the  late  Galloway  Mackintosh  had  been 
made  bankrupt  on  18th  July  1886. 

The  pursuers  further  averred— "The  said 
judgments  were  procured  by  the  said  James 
Stewart  by  the  said  corrupt  devices  and  by 
false  and  corrupt  evidence.  From  the  date 
of  the  said  action  being  threatened  he 
fraudulently  and  corruptly  set  himself  to 
devise  and  did  devise  the  deception  of  the 
Court.  The  case  of  Mackintosh  was  sup- 
ported by  a  number  of  witnesses,  and  their 
depositions  are  referred  to,  as  well  as  Lord 
Wellwood's  comments  thereupon.  Mackin- 
tosh's witnesses  were  contradicted  only  by 
Stewart.  If  Stewart  had  not  tendered 
himself  as  a  witness  and  given  the  false 
evidence  he  did  ^ive  Lord  W'ellwood  and 
the  Second  Division  of  the  Court  would 
have  decided  the  said  action  in  favour  of 
the  said  Galloway  Mackintosh,  because 
Mackintosh  and  hia  witnesses  would  have 
been  believed  by  the  judge  but  for  the 
perjury  and  conspiracy  of  Stewart.  .  .  . 
James  Stewai-t,  however,  knowing  that  the 
case  must  be  decided  against  him  tinless  he 
tendered  himself,  went  into  the  witness-box 
In  order  to  swear  falsely  that  the  material 


evidence  given  for  Mackintosh  was  untrue, 
and  to  falsely  invent  other  evidence,  both 
of  which  things  he  did."  .  .  . 

The  pursuers  also  made  averments  of 
particular  statements  made  by  the  said 
deceased  James  Stewart  in  evidence,  which 
they  alleged  were  false  and  perjured. 

The  defenders,  inter  alia,  pleaded — "(2) 
Res  judicata.  (3)  The  pursuers'  averments 
being  irrelevant,  et  separatim  the  action 
being  incompetent,  decree  should  be  pro- 
nounced dismissing  the  same." 

On  25th  January  1905  the  Lord  Ordinary 
(Abdwall)  assoilzied  the  defenders. 

Opinion. — "This  is  an  action  at  the  in- 
stance of  Hugh  Stewart,  the  trustee  on  the 
sequestrated  estate  of  the  late  Galloway 
Mackintosh,  and  of  Mrs  Mackintosh,  who 
is  described  as  widow  and  executrix-dative 
to  the  said  Galloway  Mackintosh,  and  it 
is  directed  against  the  executors  of  the 
deceased  James  Stewart,  solicitor,  Locker- 
bie. But  at  the  discussion  in  the  procedure 
roll  it  was  stated  that  the  argument  was  to 
proceed  as  if  the  tnistee  alone  were  pur- 
suer, and  that  the  only  claim  insisted  in  by 
him  was  in  respect  of  pecuniary  loss  to  the 
bankrupt  estate,  and  not  for  solatium  for 
injury  to  the  feelings  or  reputation  of  the 
bankrupt  who  died  on  7th  April  1897,  the 
widow's  interest  being  in  any  reversion 
that  might  remain  after  satisfying  the 
creditors  in  the  sequestration,  if  indeed 
there  are  any  creditors.  The  summons 
concludes  ultimately  for  damages,  but  as 
a  necessary  preliminary  for  reduction  of 
certain  interlocutors  of  this  Court,  by  which 
the  deceased  James  Stewart  was  assoilzied 
from  the  conclusions  of  a  summons  at  the 
instance  of  the  said  Galloway  Mackintosh, 
and  the  latter  was  decerned  to  pay  the  sum 
of  £125,  lis.  lOd.  of  expenses.  It  was  on 
this  deci-ee  that  the  sequestration  of  Gallo- 
way Mackintosh  proceeded,  and  accord- 
ingly, if  the  trustee  is  successful  in  this 
action  it  would  seem  that  the  gfround  of 
his  own  title  would  be  cut  away,  and  recal 
or  reduction  of  the  sequestration  might  at 
once  be  obtained  by  anyone  having  an 
interest. 

"It  is  not  said,  and  it  does  not  appear, 
that  any  part  of  the  said  sum  has  been 
paid,  and  the  only  damage  now  sued  for  in 
the  action  appears  to  be  the  sum  of  £200, 
being  the  alleged  expenses  incurredby  the 
deceased  Galloway  Mackintosh  in  the 
former  action,  the  expenses  of  the  present 
subsisting  sequestration,  and  the  loss 
claimed  in  the  former  action  in  respect 
of  the  dishonest  sale  of  the  deceased  Gallo- 
way Mackintosh's  furniture,  which  was 
alleged  to  have  cost  £147,  17s.  3d.,  to  have 
been  improperly  appraised  at  £41,  and  to 
have  been  improperly  sold  for  £38,  lOs. 

"  The  dates  are  of  importance  in  consider- 
ing the  case.  The  alleged  illegal  acts  of  the 
late  James  Stewart  were  committed  in 
1801 ;  the  former  action  was  raised  on  6th 
February  1893,  and  finally  disposed  of  on 
17th  January  1894 ;  the  estates  of  Galloway 
Mackintosh  were  sequestrated  on  18th  Julv 
1886;  Galloway  Mackintosh  died  on  7tii 
April  1897.  His  widow,  one  of  the  pursuers 
in  the  present  action,  was  notwithstanding 
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the  sequestration  appointed  executrix  - 
dative  on  23rd  July  1897.  The  act  and 
warrant  confirming  the  present  trustee 
is  dated  as  late  as  18th  July  1001.  James 
Stewart  died  towards  the  end  of  1902,  and 
the  present  action  was  raised  on  Ist  Novem- 
ber 19Ui. 

"The  ground  of  reduction  is  that  the 
decrees  under  reduction  were  obtained 
through  the  perjury  of  the  late  James 
Stewart. 

"As  a  rule,  the  fact  that  perjury  has  been 
committed  in  the  trial  of  any  case  is  not  a 
su£Bcient  g^round   for   reducmg  the  judg- 
ment pronounced  in  such  case  (see  Lockyer 
V.  Ferryman,  June  28,  1876,  3  K.  896,  4  R. 
(H.L.)  fe;  Begg  v.  Begg,  16  E.  550;  and 
Forater   v.    Forater,    January  21,    1871,   9 
Macph.    445).      It   is  maintained   for  the 
pursuer,    however,  that   the  above   were 
all  cases  where  the  perjury  was  committed 
by  witnesses  other  than  the  parties  to  the 
cause,   and    that  in  the  present  case  the 
perjury   of   the   defender   in   the   former 
action  being  a  fraud  on  his  part  forms  a 
good  ground  of  reduction  in  respect  that 
the  law  will  not  allow  a  person  to  take 
benefit  by  his  own  fraud,  and  it  is  upon 
this  principle  that  subornation  of  perjuiy, 
as  distinguished    from  perjury,   has   been 
held  to  be  a  good  ground  or  reduction  of  a 
decree  following  upon  the  trial  in  which  it 
has    been    committed.     I  am  of  opinion, 
however,  that  the  real  distinction  between 
perjury  and  subornation  of  perjury  as  a 
ground  of  reduction  lies  in  this,  that  the 
former  is  committed  in   open   court  and 
that  the  judf^e  or  jury  have  thus  an  oppor- 
tunity of  deciding  whether  it  is  perjury  or 
not,  whereas  subornation  of  perjury  is  a 
crime  committed  outwith  the   court,  and 
as  a  rule  is  not  exposed  at  the  trial  of  the 
cause,   and   thereiore  is   not  an   element 
entering  into  the  decision   of  the  cause. 
Accordingly,  to  allow  decrees  to  be  reduced 
on  the  gfround  of  perjury  would  simply  be 
opening  the  door  to  the  re-trial  of  causes 
which  had  been  heard  and  decided,  and  to 
which  the  plea  of  rea  judicata  applies.    The 
present  is  peculiarly  a  case  for  applying  the 
rule  against  allowing  decrees  to  Be  reduced 
on  the  ground  of  there  having  been  per- 
jury at  tne  trial.    Lord  Wellwood's  opinion 
in  the  case,  which  will  be  found  in  the 
reclaiming  -  note    in    the   former    action, 
and    whicn    is   referred    to   by   the   pur- 
suer on  record,  brings   this  very  clearly 
out.      He   says—'  Unfortunately  here  the 
evidence    on    neither    side    is    free  from 
objection.    The  whole  truth  has  not  come 
out,  and  I  can  say  no  more  than  that,  in  my 
opinion,  the  pursuer  has  failed  to  prove  his 
case.'    Then  again — '  I  have  anxiously  con- 
sidered the  evidence  in  support  of  and  in 
-answer  to  these  points,  and  have  come  to 
the  conclusion  that  the  pursuer  has  done 
no  more  than  raise  a  case  of  suspicion.    But 
it  is  not  permissible  to  proceed  on  mere 
suspicion  or  surmise,  however  strong,  and 
I  do  not  think  that  on  the  evidence  the 
charge  is  made  out.' 

"Again  he  says — 'The  most  troublesome 
cases  to  decide  on  evidence  are  those  in 
which,  on  certain  points,  the  evidence  on 


both  sides  is  not  trustworthy.  But  it  does 
not  follow  that  because,  for  instance,  a 
defender's  evidence  is  not  to  be  believed  on 
some  points,  the  pursuer  is  necessarily 
entitled  to  succeed.  In  the  present  case, 
notwithstanding  the  doubt  which  I  enter- 
tain in  regard  to  parts  of  the  evidence,  I 
feel  that  I  should  not  be  justified  in  finding 
the  charge  against  the  defender  proved 
upon  the  evidence  presented  to  me.' 

"  His  Lordship  tiien  goes  on  to  point  out 
that  the  evidence  of  damage  is  slight  and 
unsatisfactory.  I  am  therefore  of  opinion 
that  in  the  present  action  the  pursuer  has 
not  made  out  a  relevant  case  for  reduction." 

[His  Lordship  then  dealt  loith  a  plea  of 
mora,  which,  if  necessary,  he  would  have 
sustained.]  ..... 

The  pursuers  reclaimed,  and  ai^ied — 
The  decrees  complained  of  should  lie  I'educed 
since  they  had  been  obtained  by  the  perjury 
of  one  of  the  parties  to  the  action.  No  one 
was  entitled  to  benefit  by  his  own  fraud — 
Begg  v.  Begg,  February  27, 1889,  16  R.  550, 
26  S.L.R.  402;  Sir  George  Mackenzie's 
Works,  vol.  i,  p.  42.  An  allegation  of 
subornation  of  perjury  entitled  to  inquiry — 
Forster  v.  Forster,  January  21,  1871,  9 
Macph.  445,  8  S.L.R.  319.  The  perjury  of  a 
party  to  an  action  was  not  to  be  distin- 
guished from  subornation  of  perjury.  The 
case  of  Snodgrass  v.  Hunter,  November  8, 
1899,  2  F.  76,  37  S.L.B.  60,  was  not  in  point 
since  there  the  question  was  of  a  single 
act  of  perjury  by  a  witness  —  here  or  a 
fraudulent  scheme  by  one  of  the  parties,  of 
which  evidence  was  only  obtainable  after 
the  death  of  the  author.  The  interlocutor 
of  the  Lord  Ordinary  should  be  recalled 
and  a  proof  allowed. 

Argued  for  the  defenders  and  responctpnts 
— Though  subornation  of  perjury  might  be 
a  good  ground  for  inquiry,  none  was  averred 
here,  and  the  perjury  of  a  party  was  in 
no  wise  different  from  that  of  any  other 
witness  and  did  not  form  a  ground  for  an 
action  of  reduction — Forster  v.  Forster  and 
Snodgrass  v.  Hunter,  ut  supra.  To  entitle 
to  inquiry  new  evidence  extrinsic  to  the 
matter  in  issue  at  the  former  trial  and  then 
unobtainable  must  be  adduced — Lockyer  v. 
Ferryman,  Mai-ch  6,  1877,  4  R.  H.L.  32, 
June  28,  1876,  3  R.  882,  13  S.L.R.  572 ;  Phoa- 
phate  Sewage  Company  v.  Molleaon,  July 
8, 1879,  6  R.  (H.L.)  113, 16  S.L.R.  822 ;  Flovier 
V.  Uoyd,  1878.  L.R.,  10  Ch.  D.  327.  The 
doctrine  of  res  judicata  was  conclusive 
against  the  pursuers  in  the  present  case. 
On  the  effect  of  a  judgment  obtained  by 
fraud  the  Duchess  of  Kingston's  case  2  Sm. 
L.  Cas.  713  was  also  quoted.  (On  mora 
counsel  referred  to  Assets  Company  v. 
Bain's  Trustees,  June  5,  1905,  42  S.L.R.  835, 
and  January  13, 1903,i6  F.  676, 41  S.L.R.  517.) 

At  advising — 

Lord  Kinneab — This  is  an  action  at  the 
instance  of  the  trustee  on  the  sequestrated 
estate  of  the  deceased  Galloway  Mackintosh 
and  of  his  widow  and  executrix,  against  the 
executors  of  James  Stewart  also  deceased. 
The  conclusions  of  the  summons  are  for 
damages  for  a  fraud  by  which  Mackintosh 
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is  said  to  liave  l>een  injured,  and  as  a 
necessary  step  towards  that  conclusion,  for 
reduction  of  a  decree  of  absolvitor,  witli 
expenses,  obtained  by  Stewart  in  an  action 
on  exactly  the  same  gix>und8  which  was 
brought  against  him  by  Mackintosh  while 
they  were  Doth  in  life.  The  first  pursuer. 
Mackintosh's  trustee  in  banki-uptcy,  sets 
out  in  the  condescendence  that  tne  seques- 
tration was  awarded  on  the  petition  of 
Stewart,  founded  upon  an  expired  charge 
for  payment  of  the  amount  contained  in 
the  decree  under  reduction,  and  the  Lord 
Ordinary  observes,  with  apparent  justice, 
that  if  the  action  was  successful  the  pursuer 
would  as  a  consequence  of  his  success  cut 
away  the  ground  of  his  own  title  to  sue. 
But  he  is  not  the  sole  pursuer,  and  in  the 
meantime  the  sequestration  stands;  and 
although  there  is  a  plea  to  title  it  was  not 
argued  that  the  action  should  be  dismissed 
on  this  gpround.  I  think  therefore  that  we 
may  consider  and  dispose  of  the  ca^e,  as 
the  Lord  Ordinary  has  done,  on  its  merits. 
The  action  in  wnich  Stewart  obtained  the 
decree  which  it  is  now  proposed  to  set 
aside  was,  as  I  have  said,  an  action  of 
damages  on  the  gpx>und  of  fraud;  and  the 
hraxtd  alleged  was  precisely  the  same  as 
that  alleged  in  the  present  condescendence. 
In  both  cases  it  is  averred  that  Stewart 
having  by  some  not  very  intelligible  means, 
with  the  aid  of  certain  persons  whom  he 
induced  to  abet  his  fraudulent  designs, 
obtained  the  control  of  certain  judicial 
sales  of  furniture  belonging  to  Mackintosh, 
succeeded  in  excluding  honest  bidders  and 
in  procuring  a  sale  to  himself  at  nominal 
prices.  Without  examining  these  aver- 
ments in  detail,  it  is  enough  to  say  that  a 
record  was  closed  in  the  first  action  and  a 
proof  allowed,  and  that  on  a  careful  con- 
sideration of  the  evidence  the  Lord  Ordi- 
nary (Moncreiff)  held  the  fraud  not  proved 
and  assoilzied  the  defender,  and  that  this 
judgment  was  affirmed  by  the  Second  Divi- 
sion. The  pursuers  now  desire  to  set  the 
judgment  aside  and  to  try  the  case  over 
again  on  the  allegation  that  the  defender 
Stewart,  now  dead,  who  was  examined  as  a 
witness,  perjured  himself  in  the  witness-box, 
and  so  procured  a  wrong  decision  by  a  fraud 
upon  the  Court.  The  general  rule  may  be 
stated  in  the  words  of  Lord  Justice  James 
in  the  first  case  of  Lloyd  v.  Flower,  that  a 
judgment  which  has  been  obtained  in  an 
action  fought  out  adversely  between  two 
litigants  sui  juris  and  at  arm's  length  can- 
not be  set  aside  by  a  fresh  action  on  the 
ground  that  perpui-y  had  been  committed  in 
the  first.  This  is  in  accordance  with  many 
authorities,  but  it  is  enough  to  cite  the 
judgment  of  Lord  Cairns  in  Lodeyer  v. 
Ferryman — "I  must  say  that  I  think  the 
observations  of  Lord  Gifford  in  the  Court  of 
Session  are  perfectly  well  founded  that  in 
every  case  where  witnesses  are  called  before 
a  tribunal  which  is  to  judge  of  the  facts 
spoken  to  by  those  witnesses,  it  is  for  that 
tribunal  to  say  whether  it  believes  or  dis- 
believes them  ;  if  it  believes  the  witnesses  it 
s  not  for  the  defeated  party  afterwards  to 
say  I  assert  that  those  witnesses  spoke 
what  was  not  true,  and  on  my  assertion 


that  they  spoke  what  was  not  true  I  ask  as 
a  matter  or  right  that  there  should  be  a 
new  trial  before  another  tribunal  so  that  I 
may  take  my  chance  of  what  that  other 
tribunal  may  determine  upon  what  is  de- 
poned to  by  the  witnesses.  My  Lords, 
there  would  be  no  end  to  litigation  if  that 
were  held  to  be  a  sufficient  and  relevant 
ground  for  the  reduction  of  a  former  decree." 
But  it  is  said  that  the  present  case  is 
distinguishable  on  the  ground  that  the  per- 
jury alleged  is  that  of  the  defender  himself, 
and  the  argument,  as  I  understand  it,  was 
that  a  judgment  obtained  by  the  perjury  of 
the  successful  party  is  in  exactly  the  same 
position  as  a  judgment  obtained  by  subor- 
nation of  jperjury,  and  subornation  of  per- 
jury has  always  been  held  to  be  a  relevant 
ground  of  reduction,  because  no  one  can  be 
allowed  to  benefit  by  his  own  fraud.  I  have 
no  doubt  that  a  sufficiently  specific  aver- 
ment of  subornation  might  be  relevant  to 
support  a  reduction  ;  but  the  distinction  be- 
tween a  case  of  that  kind  and  a  case  founded 
only  on  the  allegations  of  the  falsity  of  the 
evidence  given  at  a  former  trial,  is  not  that 
there  is  fraud  in  the  one  case  and  not  in  the 
other.  There  is  fraud  in  both.  But  the 
true  distinction  is  that  in  the  one  case  the 
question  of  fraud  has  been  already  tried  and 
aecided,andintheother  an  entirely  new  issue 
is  raised,  on  which  no  decision  has  yet  been 
given.  'The  principle  is  that  of  res  jridicata. 
A  judgment  may  be  set  aside  on  the  ground 
of  fraud,  if  the  facts  alleged  to  constitute 
fraud  were  not  in  issue  when  the  judgment 
was  given ;  but  the  successful  party  cannot 
be  put  a  second  time  to  proof  or  disproof  of 
the  same  issues  as  were  raised  in  the  original 
action.  This  is  clearly  brought  out  in  the 
opinion  of  Lord  Justice  James  in  Flower 
v.  LUryd  —  "When  a  judgment  has  been 
obtained  by  fraud  there  is  power  in  the 
Courts  of  this  country  to  g^ve  adequate 
relief.  But  that  must  be  done  by  a  pro- 
ceeding putting  in  issue  that  fraud  and  that 
fraud  only.  There  cannot  be  a  rehearing^ 
of  the  whole  case  until  the  fraud  is  estab- 
lished. The  thing  must  be  tried  as  a  distinct 
and  positive  issue ;  you  the  defendant  or 
you  tne  plaintiff  obtained  that  judgment  by 
fraud,  you  bribed  the  witnesses,  you  bribed 
my  solicitor,  you  bribed  my  counsel,  yon 
committed  some  fraud  or  other  of  that 
kind,  and  I  wish  to  have  the  judgment  set 
aside  on  the  ground  of  fraud.  That  would 
be  tried  like  anything  else  on  evidence 
properly  taken  directed  to  that  issue, 
and  wholly  free  from  and  unembarrassed 
by  any  of  the  matters  originally  tried." 
file  same  view  is  stated  in  a  somewhat 
different  form  by  Lord  Neaves  in  Forster 
V.  Forater.  His  Lordship  illustrates  his 
opinion  by  reference  to  the  obsolete  use  of 
reprobators,  and  says — "  Reprobators  were . 
long'  in  use  in  our  law,  but  were  not  in- 
tended to  give  another  opportunity  of  prov- 
ing the  reverse  of  the  main  issue.  A  litigant 
was  allowed  to  protest  and  bring  a  repro- 
l)ator  on  some  collateral  matter  which  at 
the  time  the  parties  wei-e  not  prepaivd  to 
try.  _  But  Lord  Stair  expressly  says  tiiat 
the  issue  on  which  the  parties  have  been 
convened  cannot  be  retried  on  allegations 
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that  the  witnesses  swore  falsely."  If  a 
judgment  is  to  be  set  aside,  therefore,  on 
the  g^und  of  fraud,  it  must  be  on  allega- 
tions raising  a  distinct  and  separate  issue 
on  which  a  verdict  may  be  obtained  inde- 
pendently of  any  retrial  of  the  question 
already  decided.  The  proper  order  of  pro- 
cedure is  clear.  The  pursuer  must  in  the 
first  place  reduce  the  judgment  he  com- 
plains of  on  the  ground  of  fraud,  and  it  is 
only  when  that  has  been  done  that  he  can 
have  bis  case  tried  over  again.  But  the 
pursuer  in  this  case  simply  seeks  to  revive 
the  original  dispute,  ana  for  that  purpose 
repeats  in  his  condescendence  every  single 
matter  which  was  in  controversy  before. 
There  is  no  reason  whatever  alleged  for 
setting  aside  the  judgment,  except  that  on 
these  matters  the  defender  gave  false  evi- 
dence. But  that  was  just  the  question  the 
learned  Judge  had  to  decide  in  the  former 
case,  and  on  the  pursuer's  own  showing  his 
decision  cannot  be  reduced  without  retry- 
ing the  whole  case.  The  proposal  is  not  to 
reauce  the  judgment  in  order  to  retry  the 
case,  but  to  retry  the  case  in  order  to  reduce 
the  judgment.  The  only  averment  which 
has  any  semblance  of  novelty  is  that  the 
pursuer  is  now  in  a  position  to  disprove  a 
certain  statement  which  was  made  by  the 
late  defender  incidentally  in  the  course  of 
his  cross-examination.  He  appears  to  have 
said  that  he  heard  of  the  sales  in  question 
by  a  telegram  which  he  received  from  a 
person  named ;  and  the  pursuer  savs  he 
can  now  prove  by  the  evidence  or  this 
person  that  this  statement  was  false.  I 
cannot  see  that,  by  itself,  this  would  do 
much  to  help  the  pursuer's  case.  It  would 
not  prove  that  the  judgment  was  obtained 
by  miud,  because  it  appears  from  Lord 
MoncreifiTs  opinion  that  he  did  not  give 
credence  to  that  particular  statement.  But 
the  conclusive  answer  is  that  the  credibility 
of  the  defender's  testimony  on  the  one  side 
and  the  pursuer's  on  the  other  was  the  very 
matter  tor  decision  in  the  former  action ; 
and  it  could  not  be  decided  otherwise  in 
the  present  action  by  contradicting  the 
defender  on  a  single  isolated  point.  The 
extent  to  which  that  should  affect  his  credit 
cannot  possibly  be  measured  'nithout  trying 
the  whole  case  over  agpain.  The  importance 
of  contradicting  a  witness  may  vary  inde- 
finitely. The  contradiction  may  utterly 
discreait  his  testimony  or  it  may  leave  him 
unshaken  on  all  substantial  matters.  It 
seems  to  me  therefore  out  of  the  question 
to  propose  that  a  judgment  should  be  set 
aside  on  any  such  gfround  as  that ;  and 
especially  that  it  should  be  so  set  aside 
after  the  de.ath  of  the  defender,  when  the 
Court  which  ex  hypothesi  is  to  decide  upon 
his  credibility  cannot  have  his  testimony. 
This,  however,  was  the  point  on  which  the 
reclaimer's  counsel  most  strongly  relied. 
Every  other  point  resolved  into  a  mere 
plea  lor  a  retrial.  T  am  for  adhering  to 
the  interlocutor  of  the  Lord  Ordinary. 

Lord  M'Laben — I  concur. 

Lord  Pbksidknt — I  also  concur  in  all 
that  has  been  said.  When  the  peculiarities 
of  this  particular  case  have  been  removed 


the  question  that  is  really  raised  in  it  will 
be  found  to  be  a  simple  one.  Litigation 
would  be  perfectly  endless  if  judgments 
were  to  be  set  aside  and  cases  reheard 
tul  infinituin  merely  on  the  ground  that 
the  evidence  formerly  given  was  false,  and 
so  it  has  long  been  settled  that  it  is  no 
ground  for  reduction  of  a  judgment  deli- 
vered inforo  that  the  evidence  on  which 
it  OToceeded  was  contrary  to  fact. 

■Therefore  if  reduction  of  a  decree  is  to  be 
obtained  on  the  ground  of  fraud,  it  can 
only  be  where  the  fi-aud  is  something  ex- 
trinsic to  what  happened  in  the  former 
trial,  and  whether  that  can  be  made  out 
is  an  issue  of  fact.  Subornation  of  perjury 
is  a  plain  issue  of  fact,  and  can  be  proved 
by  examining  witnesses  as  to  what  actually 
happened.  But  when  it  is  the  evidence  of 
one  of  tiie  parties  himself  that  is  said  to 
be  perjured,  how  are  you  to  proceed  to 
prove  that  he  suborned  himself  to  commit 
perjury  ?  That  question  is  an  inquiry  into 
what  happened  in  the  man's  own  mind, 
and  that  could  not  be  proved  by  anything 
extrinsic  to  the  former  trial,  but  only  by 
drawing  an  inference  from  what  actually 
happened  in  the  former  trial.  In  other 
words,  it  would  amount  simply  to  going 
back  to  the  old  question  that  was  decidisd 
in  the  previous  trial,  and  that  as  I  have 
said  is  not  competent.  I  am  therefore  for 
adhering  to  the  Lord  Ordinary's  inter- 
locutor. 

LOBD  Prarson  was  not  present. 

The  Court  adhered. 

Counsel  for  the  Pursuers  and  Reclaimers 
— Orabb  Watt,  K.C.-  Forbes.  Agent— D. 
Howard  Smith,  Solicitor. 

Counsel  for  the  Defenders  and  Respon- 
dents—M'Clure,  K.C.— Mackintosh.  Agent 
—John  Stewart,  Solicitor. 


Tuesday,  February  6. 

FIRST    DIVISION. 
GENERAL    ACCIDENT    ASSURANCE 
CORPORATION,   LIMITED,  PETI- 
TIONERS. 

Process  —  Petition  —  Remit  to  Reporter- 
Consideration  of  Report  —  Motion  to 
Dispose  of  Petition  in  Single  Bills — 
Inixmation  of  Motion  to  he  Made  to 
Keeper  of  the  Rolls. 

A  party  intending  to  move  the  Court 
to  dispose   in   the   Single  Bills  of  an 
application  which  would   in    ordinary 
course   be  sent    to    the   Summar  Roll 
must  intimate  the  motion  to  the  Keeper 
of  the  Rolli<,  in  order  that  the  Court 
may  have  the  opportunity  of  consider- 
ing the  matter  beforehand. 
On  January  2,  1906,  the  General  Accident 
Assurance  Corporation,  Limited,  presented 
a  petition  to  the  Court  under  the  Companies 
Acts  1862  to  1900,  and  especially  under  the 
Companies  (Memorandum  of  Association) 
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The  General  Accident  Assurance  Corpora- 
tion, Limited,  General  Buildings,  Perth, 
appealed  by  way  of  stated  case  against  a 
determination  of  the  Commissioners  of 
Inland  Revenue  regarding  the  stamping 
of  an  instrument  presented  to  them  on 
22nd  September  1904  by  the  Corporation 
for  their  opinion  as  to  the  stamp  duty  with 
which  it  was  chargeable  under  the  Stamp 
Act  1891. 

The  instrument  which  bad  beenpresented 
was  in  the  following  terms: — "This  policy 
of  assurance  witnesseth  that  .  .  .  having 
paid  to  the  General  Accident  Assurance 
Corporation,  Limited  (hereinafter  called 
the  Corporation),  the  sum  of  two  shillings 
and  sixpence  in  consideration  of  the  insur- 
ance hereinafter  mentioned,  from  twelve 
o'clock  noon  on  the  day  that  this  contract 
is  dated  until  twelve  o'clock  noon  on  the 
first  day  of  October  1904,  the  Corporation 
will  pay  to  the  assiu«d,  or  in  case  of 
death  the  assured's  le^al  personal  repre- 
sentatives, in  the  following  events,  the  sum 
or  sums  hereinafter  mentioned  as  payable 
in  respect  thereof,  that  is  to  say : — 

"A.  The  sum  of  four  pounds  per  month 
.  .  .  ^hvB  clause  dealt  with  disablement 
through  iUnesa].  .... 

"B.  The  sum  of  four  pounds  per  month 
.  .  .  [this  clause  dealt  vrUh  disablement 
from  personal  injuries  caused  by  accident], 

"C.  The  sum  of  one  hundred  pounds 
if  the  injury  received  as  aforesaia  shall 
within  ninety  days  from  the  happening 
thereof  result — (1)  in  death  solely  from 
such  iujuries ;  (2)  in  the  entire  loss  by  the 
complete  severance  at  or  about  the  wrist 
or  ankle  joints  of  one  hand  and  foot,  of  both 
bands  or  feet,  or  in  the  entire  and  perma- 
nent destruction  of  the  sight  of  botn  eyee. 

[Here  followed  clauses  gitfing  increaaed 
benefits  in  certain  events,  or  after  the 
assurance  had  been  in  ejcittenoe  certain 
times.}       ..... 

"  D.  Return  of  Premiuip.— So  soon  as 
the  assured  under  this  policy  shall  reach 
the  age  of  sixty-flve  years,  or  in  the  event 
of  the  previous  death  of  the  assured  (the 
policy  in  either  alternative  being  in  full 
lorce  and  effect),  the  corporation  ag^rees  to 
return  to  the  assured,  or  to  such  assured's 
heirs,  executors,  administrators,  or  assigns, 
50  per  cent,  of  all  premiums  which  have 
been  paid  to  the  corporation  under  this 
policy,  not  exceeding  in  the  a^^regate  the 
sum  of  £12,  provided  that  no  payment  has 
had  to  be  made  under  clauses  CI  or  G  2  of 
this  policy ." 

The  Stamp  Act  1891  (54  and  66  Vict  cap. 
39),  by  section  1,  imposies  the  stamp  duties 
specified  in  the  First  Schedule  to  the  Act. 

The  First  Schedule  includes :— "  Policy  of 
Life  Insurance — 

Where  the  sum  instired  does  not 

exceed  £10 £0  0  1 

Exceeds  £10  but  does  not  ex- 
ceed £25 0  0  3 

And  see  sections  91,  98,  and  100. 

Policy  of  Insurance  against  Acci- 

aent  and  Policy  m  Insurance 


Act  1890,  sees.  1  and  2,  for  the  confirmation 
of  a  special  resolution  to  alter  the  provi- 
sions of  the  memorandum  of  association 
with  respect  to  the  objects  of  the  company. 

On  13tn  January  1906  the  Court  remitted 
to  G.  M.  Paul,  Esq.,  C.8.,  "  to  inquire  as  to 
whether  the  proceedings  have  been  regular 
and  pi-oper,  and  as  to  the  reasons  for  the 
proposed  alteration  of  the  provisions"  of 
the  memorandum  of  association  and  to 
report 

Mr  Paul  reported  in  favour  of  the  appli- 
cation being  granted. 

When  the  petition  appeared  in  the  Single 
Bills  on  the  report,  counsel  for  the  peti- 
tioners moved  that  the  prayer  of  the  peti- 
tion should  be  granted,  and  that,  as  the 
petition  was  unopposed  and  the  report 
favourable,  insteaa  of  the  case  being  sent 
to  the  Summar  Roll  the  matter  might 
appropriately  be  disposed  of  in  the  Single 

Lord  President — We  have  had  several 
applications  of  this  kind  before  us  lately. 
I  nave  uo  objection  to  such  applications  as 
the  present  being  disposed  of  in  the  Single 
Bills  instead  of  oeingsent  to  the  Summar 
Roll.  But  in  future  when  such  motions 
are  to  be  made  intimation  of  the  motion 
must  be  given  to  the  Keeper  of  the  Rolls, 
in  order  that  the  Court  may  have  an  oppor- 
tunity of  considering  the  matter  before- 
hand. We  shall  dispose  of  this  matter  in 
the  Single  Bills  of  to-morrow. 

Counsel  for  Petitionei-s  —  Constable. 
Ag^nts^^impson  &  Marwick,  W.S. 


Tuesday,  February  6. 

FIRST    DIVISION. 

[Exchequer  Cause. 

GENERAL     ACCIDENT     ASSURANCE 

CORPORATION,    LIMITED    v. 

COMMISSIONERS    OF    INLAND 

REVENUE. 

Revenue  —  Stamp  Duty— Stamp  Act  1801 
(54  and  55  Vict.  cap.  30),  First  Schedule — 
Policy  of  Insurance — Accident  Assurance 
vrith  Clause  Hetximing  Part  of  Premiums 
on  .Assured  Reaching  Certain  Age  — 
Question  if  Accident  Policy  also  a  Life 
Policy— Appropriate  Stamp. 

A  policy  of  assurance  u^ainst  accident 
or  illiiess  contained  a  clause  whereby 
the  insurance  company  undertook  fcb 
return  to  the  assured  on  his  attivining 
a  certain  age,  or  to  his  representatives 
at  that  time  should  he  have  died,  the 
policy  still  being  in  force,  a  certain 
proportion  of  the  premiums  which  had 
Deen  paid  under  the  policy,  provided 
that  no  payment  had  been  made  under 
two  of  tne  preceding;  clauses. 

Held  that  the  policy  was  an  accident 
policy  and  not  a  life  as  well  as  accident 
policy,  and  consequently  that  it  was 
only  subject  to  the  accident  insurance 
policy  stamp  of  Id.  under  the  Stamp 
Act  1891. 
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for  any  payment  agreed  to  be 
made  during  the  sickness  of 
any  person,  or  fais  incapacity 
from  personal  injury  or  by 
way  of  indemnity  against  loss 
or  damage  of  or  to  any  pro- 
perty   £0  0  1 

And  see  sections  91,  96,  99,  and  100," 
Section  91  of  the  Act  provides — "  For  the 
purposes  of  this  Act  the  expression  ']K>licy 
of  insurance'  includes  every  writing  where- 
by any  contract  of  insurance  is  made  or 
ag[reea  to  be  made,  or  is  evidenced,  and  the 
expression  '  insurance'  includes  assurance." 
Section  08 — "(1)  For  the  purposes  of  this 
Act  the  expression  'policy  of  life  insurance' 
means  a  policy  of  insurance  upon  any  life 
or  lives,  or  upon  any  event  or  contin^ncy 
relating  to  or  depending  upon  any  life  or 
lives  except  a  policy  of  insurance  against 
accident,  and  the  expression  'policy  of 
insurance  against  accident '  means  a  policy 
of  insurance  for  any  payment  agreed  to  be 
made  upon  the  deatn  of  any  person  only 
from  accident  or  violence  or  otherwise  than 
from  a  natural  cause,  or  as  compensation 
for  personal  injury,  and  includes  any  notice 
or  advertisement  in  a  newspaper  or  other 
publication  which  purports  to  insure  the 
pajment  of  money  upon  the  death  of  or 
injury  to  the  holder  or  bearer  of  the  news- 
paper or  publications  containing  the  notice 
only  from  accident  or  violence  or  otherwise 
than  from  a  natural  cause.  (2)  A  policy  of 
insurance  against  accident  is  not  to  be 
charged  with  any  further  duty  than  one 
penny  by  reason  of  the  same  extending  to 
any  payment  to  be  made  during  sickness 
or  Incapacity  from  personal  injury." 

Section  99  allows  of  the  one  penny  duty 
on  a  policy  of  insurance  other  than  a  sea  or 
life  insurance  being  denoted  by  an  adhesive 
stamp,  and  section  100  imposes  a  penalty 
on  pities  not  issuing  a  duly  stamped  policy 
or  acting  on  a  policy  not  duly  stanipM. 

The  stated  ease  set  forth—"  The  Commis- 
sioners were  of  opinion  that  the  instrument 
was  not  only  an  accident  insurance  policy 
but  also  a  life  insurance  policy,  in  respect 
that  it  provided  that  so  soon  as  the  assured 
should  reach  the  age  of  66  years,  or  in  the 
event  of  his  previous  death,  the  said  cor- 
poration agreed  to  return  to  him  or  his 
neirs,  administrators,  executors,  or  assigns, 
60  per  cent,  of  all  the  premiums  paid  to  the 
corporation,  not  exceeding  in  the  aggregate 
the  sum  of  £12.  They  accordingly  assessed 
upon  the  instrument  the  Accident  Policy 
Ih]ty  of  Id.,  and  the  oA  valorem  Life  Policy 
Duty  of  3d.,  and  required  payment  of  the 
sum  of  4d.,  whereupon  the  said  corporation 
paid  to  the  Cashier  of  Stamp  Duties  at 
Edinburgh  the  said  sum  of  4d.,  and  the  said 
instrument  was  thereupon  stamped  with 
the  stamps  denoting  the  said  duty  of  4d., 
so  assessed  as  aforesaid,  and  also  with  the 
particular  stamp  provided  by  the  said  Com- 
missioners under  the  said  Act  of  Parlia- 
ment to  denote  and  signify  that  the  full 
amount  of  stamp-duty  with  which  the 
instrument  was  by  law  chargeable  had  been 
paid.  But  the  said  Corporation,  by  their 
acrents,  Messrs  Simpson  6,  Marwick,  W.S., 
Bainburgh,  declared  themselves  dissatisfied 

voi»  xun. 


with  the  determination  of  the  said  Com- 
missioners on  the  following  grounds :  That 
the  instrument  was  properly  chargeable  as 
an  accident  insurance  policy  only,  or,  in 
any  case,  that  it  was  not  chargeable  both 
as  an  accident  and  as  a  life  policy;  that 
the  condition  '  D '  providing  for  a  return 
of  premium  was  not  even  if  it  had  stood 
alone  a  life  insurance  within  the  mean- 
ing of  the  statute,  because  it  contained 
no  obligation  to  pay  any  definite  sum, 
but  in  any  case  that  on  a  fair  construc- 
tion of  the  instrument  as  a  whole,  it 
was  substantially  a  sickness  and  accident 
policy  and  nothing  more ;  that  the  said 
condition  was  entirely  subsidiary  to  the 
main  purpose  of  the  instrument,  and  was 
no  more  cnargeable  with  the  separate  duty 
as  a  life  insurance  than  were  the  other  con- 
ditions in  the  instrument  chargeable  with  a 
separate  duty  as  agreements.  The  Corpora  • 
tion  therefore  required  the  said  Commis- 
sioners to  state  and  sign  the  case  on  which 
the  question  with  respect  to  such  stamp- 
duty  arose,  together  with  their  determina- 
tion thereon,  which  the  Commissioners  do 
hereby  state  and  sign  accordingly. 

The  question  for  the  opinion  of  the  Court 
is  whetner  the  sail)  instrument,  in  the  cir- 
cumstances above  set  forth,  is  liable  to  be 
assessed  and  charged  with  the  said  Accident 
Insurance  Policy  Duty  of  Id.  and  the  Life 
Insurance  Policy  Duty  of  3d.  in  terms  of 
the  foresaid  Act,  or  with  the  said  Accident 
Insurance  Policy  Duty  of  Id.  only,  or  if  not 
liable  to  be  assessed  and  charged  with  both 
or  either  of  these  duties,  with  what  other 
duty  it  is  liable  to  be  assessed  and  charged." 

Argued  for  the  appellants — In  the  instru- 
ment in  question  there  were  none  of  the 
essentials  which  ai-e  found  in  a  life  assurance 
policy  proper.  There  was  here  (1)  no  contract 
of  hazard,  (2)  no  provision  for  the  payment  of 
a  sum  certain  in  the  event  of  death,  and  (3) 
no  relation  between  the  sum  certain  and 
the  annualpremiuni  to  be  paid  by  the  person 
insured.  It  was  true  that  in  certain  events 
the  Corporation  undertook  to  make  certain , 
payments  to  the  assured  or  his  represen- 
tatives, but  such  payments  were  really 
rebates.  There  was  here  no  risk  run  to  get 
back  a  capital  sum.  The  following  autho- 
rities were  referred  to—Dalby  v.  The  India 
and  London  Life  Assurance  Company,  15 
C.B.  366,  at  n.  387;  Fryer  v.  Morland, 
(1876)  L.R.  3  Ch.  Div.  675,  per  Jessel,  M.R., 
at  p.  685;  Mortgage  Insurance  Corpora- 
tion, Limited  v.  Commissioners  of  Inland 
Revenue,  (1887)  L.R.  20  Q.B.D.  645,  a#. 
31  Q.B.D.  352;  Lancashire  Insurance 
Company  v.  Cmnmissioners  of  Inland 
Bevemte,  [1899]  1  Q.B.  358;  Prudential 
Insurance  Company  v.  Commissioners  of 
Inland  Revenue,  [1904]  2  E.B.  668;  Porter's 
Laws  of  Insurance,  pp.  1-19. 

Argued  for  the  respondents — The  instru- 
ment was  really  a  composite  policy.  Prim- 
arily no  doubt  it  was  an  accident  policy, 
but  inasmuch  as  it  contained  an  obligation 
to  do  or  pay  something  in  the  event  of  an 
occurrence  dependent  upon  a  life  it  must 
also  be  regarded  as  a  policy  of  life  insur- 
ance —  Prudential  Inaurunce  Company, 
(cit,  supra),  per  Channell,  J. 

NO.  xxiy. 

Digitized  by  VjOOQIC 


370 


The  Scottish  Law  Reporter.—  Vol.  XLIII. 


L General  Accident  Asnr.  Corp.,  Ltd. 
Feb,  6,  1906. 


At  advising — 

LoBD  Phkbidbnt— The  question  arisingia 
this  stated  case  is  as  to  wnat  stamp  should 
be  affixed  upon  the  policies  of  a  certain 
General  Accident  Insurance  Company.  The 
policy  before  your  Lordships  is  one  in 
common  form  used  by  that  company.  By 
the  provisions  of  the  schedule  of  the  Stamp 
Act  of  1S91  there  is  charged  upon  a  policy 
of  insurance  against  accident  the  sum  of 
one  penny.  There  is  also  charged  in  the 
same  schedule,  in  respect  of  a  policy  of  life 
assurance,  a  sliding  scale — where  the  sum 
assured  does  nob  exceed  £10  one  penny, 
where  it  exceeds  £10  and  does  not  £25 
threepence,  and  so  on.  In  regard  to  the 
present  policy  it  has  been  determined  by 
the  Commissioners  of  Inland  Revenue  that 
it  ought  to  be  stamped  with  a  stamp  of 
fourpeuce,  that  is  to  say,  one  penny  as  an 
accident  policy  and  threepence  as  a  life 
policy  for  a  sum  exceeding  £10  but  not 
exceeding  £^.  It  is  against  that  deter- 
mination that  this  stated  case  is  brought, 
the  contention  of  the  Insurance  Company 
being  that  the  instrument  in  question  is 
sufficiently  stamped  with  one  penny  appro- 
priate to  an  accident  policy.  The  matter  of 
course  turns  on  the  instrument.  Now,  the 
policy  of  insurance  in  question  is  in  this 
form — it  recites  that  a  payment  of  2s.  6d. 
has  been  made  at  twelve  o'clock  noon  on 
the  1st  of  September,  and  in  respect  of  that 
the  Insuring  Corporation,  Limited,  bind 
themselves  to  pay  the  sums  thereinafter 
mentioned — \reads  provisiona  A,  B,  and  C 
in  policy].  Then  there  ai-e  certain  other 
stipulations  with  which  I  need  not  trouble 
your  Lordships,  and  then  comes  the  clause 
upon  which  really  the  whole  matter  turns. 
It  is  headed  D,  and  is  to  the  following  effect 
— [readM  clause  D].  I  ought  to  explain,  to 
make  the  whole  matter  completely  intelli- 
gible, that  although  the  original  premium 
IS  only  2s.  Od.  for  a  month,  there  is  a  provi- 
sion for  an  extension  of  the  whole  stipula- 
tions of  the  policy  provided  that  another 
&.  Od.  is  paid  in  each  successive  month. 
Now,  the  provisions  of  the  Stamp  Act  which 
deal  with  this  are  these.  First  of  all,  there 
are  the  two  clauses  in  the  schedule  which 
I  have  already  recited,  and  then  there  are 
a  few  other  sections.  Section  91  determines 
that  "For  the  purposes  of  this  Act  the 
expression  '  policy  of  insurance '  includes 
every  writing  whereby  any  contract  of 
insurance  is  made,  or  agreed  to  be  made,  or 
is  evidenced;  and  the  expression  'insur- 
ance '  includes  '  assurance.  It  is  evident 
that  that  section  reallv  does  not  take  the 
matter  much  further,  because  it  relegates 
us  to  what  may  be  called  the  common  law 
knowledge  of  what  a  contract  of  insurance 
is.  Tlieii  the  policies  of  insurance  are  dis- 
tinguished. Section  08  defines  what  is  a 
policy  of  life  insurance—"  For  the  purposes 
of  this  Act  the  expression  '  policy  or  life 
insurance '  means  a  policy  of  insurance  upon 
any  life  or  lives,  or  upon  any  event  or  con- 
tingencv  relating  to  or  depending  upon  any 
life  or  lives,  except  a  policy  of  insurance 
against  accident,"  &c.  It  does  not  seem  to 
me  that  these  definitions  in  the  statute  go 
far   towards    the    ascertainment    of    this 


question,   because,  after  all,  we  are  rele- 

gited  to  what  may  be  called  our  common 
w  knowledge  of  what  these  contracts  of 
insurance  are.  Now,  it  seems  to  me  that 
when  we  are  come  to   the   schedule,  the 

general  scheme  of  the  Stamp  Act  may 
e  said  to  charge  duties  upon  different 
instruments  of  a  certain  known  character, 
and  if  an  instrument  fails  within  that 
character,  then  the  duty  that  is  in  the 
schedule  is  to  be  charged  upon  it,  and  in 
general  no  other  duty.  I  can  best  explain 
what  I  mean  by  the  following  example.  As 
your  Lordships  are  very  well  aware,  there 
18  a  sixpenny  duty  for  any  ag^reement,  but 
supposing  a  particular  instrument  falls 
under  the  category  that  is  denoted  in  the 
schedule,  and  is  stamped  with  an  appro- 
priate stiamp  under  its  provisions,  nobody 
ever  supposed  that  you  could  therefore  go 
on  ana  say  that  it  must  always  also  be 
stamped  with  a  sixpenny  agreement  stamp, 
because  as  matter  of  fact  in  the  instru- 
ment there  are  many  thin^  which,  taken 
by  themselves,  might  be  said  to  be,  and  in- 
deed are,  agreements.  Accordingly  the 
first  thing  that  I  think  we  have  to  discover 
is  what  IS  the  general  character  of  this 
instrument  before  us.  Now,  as  to  that,  I 
do  not  think  there  can  be  any  doubt.  There 
is  no  doubt  that  it  is  an  accident  policy, 
and  indeed  the  Inland  Revenue  conceae 
that,  because  they  propose  that  it  should 
be  stamped  with  a  penny  stamp.  Now,  I 
am  not  for  one  moment  saying  that  you 
mighty  not  have  upon  the  same  piece  of 
paper  some  other  instrument  so  t4icked  on 
or  incorporated  that  While  it  was  on  the 
same  piece  of  paper  yet  it  would,  not  lose 
its  distinctive  character;  and  that  a  com- 
pany or  individual  could  contract  with 
another  person  in  one  deed  by  which  they 
should  effectuate  both  a  policy  against 
accident  and  also  a  policy  of  life  insurance 
I  do  not  doubt.  But  the  point  is,  has  that 
been  done  here?  Now,  I  cannot  think  of 
any  better  test — at  the  same  time  I  think 
it  IS  a  true  one — than  to  take  the  second 
so-called  contract  and  see  if  it  would  stand 
alone;  that  is  to  say,  to  use  the  current 
expression,  whether  it  would  stand  upon 
its  own  feet.  Looking  at  what  is  saia  to 
be  the  contract  of  life  insurance  here,  and 
testing  it  by  that  test,  I  have  no  hesitation 
in  saying  that  it  would  not.  The  clause 
which  I  nave  read  would  be  a  meaningless 
contract  of  life  insurance  if  it  were  not  for 
what  had  gone  before,  and  accordingly 
the  result  on  my  mind  is  this,  that  that 
clause  does  not,  in  any  true  sense  of  the 
\N'ord,  constitute  a  contract  of  life  insurance 
at  all,  and  that  it  is  merely  a  stipulation 
for  a  reduction  of  the  premiums  in  certain 
events. 

Accordingly  I  have  come  to  the  conclu- 
sion that  the  determination  of  the  Com- 
missioners is  wrong,  that  this  policy  is  truly 
an  accident  policy  and  nothing  else,  and 
that  it  is  appropriately  stamped  if  it  bears 
a  one  penny  stamp. 

Lord  M'Laben— It  is  quite  conceivable 
that  in  an  instrument  or  policy  two  separate 
contracts  might  be  made  which  were  re- 
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spectively  chargeable  with  different  rates 
of  duty.  If  the  same  policy  were  to  insure 
a  ship  against  the  perils  of  the  sea,  and  also 
to  insure  the  fidelity  of  the  master  or  the 
supercargo,  I  should  not  doubt  that  these 
two  obligations  were  separately  stampable ; 
but  there  are  in  almost  every  deed 
collateral  obligations  incidental  to  the 
main  purpose  of  the  deed,  which,  if  one 
could  conceive  of  them  standing  alone, 
might  fall  under  some  other  denomination 
of  uability  to  stamp  duty.  Now  it  follows, 
therefore,  that  what  we  have  to  consider 
here  is  whether  there  is  a  separate  and  in- 
dejjendent  contract  of  life  insurance,  or 
whether  we  have  mei-ely  a  provision  which 
may  benefit  the  pwty  during  his  life  but 
which  is  truly  incidental.  I  agree  with 
your  Lordship  that  the  latter  is  the  true 
view  of  this  instrument,  and  for  the  reasons 
which  your  Lordship  has  stated.  I  was 
spcKsially  influenced  by  this,  that  the  pro- 
vision upon  which  the  Board  of  Inland 
Revenue  found  is  a  provision  for  return  of 
a  proportion  of  the  premiums  at  a  definite 
age,  provided  that  no  claim  has  previously 
been  made  against  the  company  in  respect 
of  death,  sickness,  or  accident.  That  con- 
dition could  have  no  meaning  apart  from 
the  main  purpose,  and  therefore  I  must 
hold  that  it  is  collateral  to  that  purpose, 
and  that  it  is  not  intended  as  a  separate 
and  independent  obligation. 

Lord  Einnrab— I  concur. 

Lord  Pbabson  was  not  present 

The  Gourt  pronounced  this  interlocutor:— 
"Find  that  the  instrument  referred 
to  in  the  case  is  liable  to  be  assessed 
and  char^^  with  the  Accident  Assur- 
ance Policy  Duty  of  Id.  only,  and  is  not 
liable  to  be  assessed  and  cnarged  with 
the  Life  Assurance  Policy  Duty  of  .3d., 
and  therefore  order  the  sum  of  3d., 
being  the  excess  of  duty  paid  by  the 
appellants,  to  be  repaid  to  them  by  the 
Commissioners  of  Inland  Revenue,  and 
decern." 


Appellants  —Guthrie, 
Agents  —  Simpson    & 


Counsel  for    the 
K.C.  —  Constable. 
Marwick,  W.S. 

Counsel  for  the  Respondents— The  Soli- 
citor-General (Clyde,  K.C.)— A.  J.  Young. 
Agent — P.  J.  Hamilton  Grieison,  Solicitor 
.oflnland  Revenue. 


FrieUtt/,  F*bruary  9. 

FIRST    DIVISION. 

[Lord  Ardwall,  Ordinary, 

GUTHRIE  V.  GUTHRIE. 

(Case  reported  by  Lord  Ordinary  to 
Inner  House.) 

Parent  and  Child  —  Ctiatody  of  Child  — 
Failure  of  Divorced  Spouae  to  Deliver 
Child— Application  for  Warrant  to  Officers 
of  Late  to  Take  Child  into  Custody  — 
Warrant  to  be  Granted  by  Inner  House — 
Administration  of  Jttstice. 

In  an  action  of  divorce  at  the  instance 
of  a  husband  against  his  wife,  the  Lord 
Ordinary  granted  decree  and  found  the 
pursuer  entitled  to  the  custody  of  a 
female  pupil  child,  the  only  child  of  the 
marriage.  The  defender  having  left 
the  house  where  she  had  been  residing, 
taking  the  child  with  her,  and  no  in- 
formation as  to  her  whereabouts  being 
obtainable  by  the  pursuer,  he  applied 
to  the  Lord  Oi'dinary  to  grant  warrant 
to  ofiBcers  of  law  to  take  the  child  into 
custody  and  deliver  her  to  him. 

The  Lord  Ordinary  being  of  opinion 
that  the  order  craved  could  not  com- 
petently be  pronounced  in  the  Outer 
House,  reported  the  case  to  the  First 
Division. 

The  Court,  in  the  circumstances  stated 

by  the  Lord  Ordinary,  pronounced  the 

interlocutor  craved,  but  was  of  opinion 

that   it  could    not   competently    have 

been  pronounced  in  the  Outer  House. 

Leys  v.  Leys,  July  20,  1886,  13  R.  1223, 

23  S.L.R.  m,  foUmoed. 

In  an  action  of  divorce  for  adultery  at  the 

instance    of    Alexander   Hunter   Guthrie, 

grocer's    assistant,    13    Tolbooth    Wynd, 

Leith,    against    Mrs    Margaret    Little   or 

Guthrie  nis  wife,  then  residing  with  her 

mother  at  50  West  Bowling  Green  Street, 

Leith,  the  Lord  Ordinary  (Abdwaix)  on 

27th   January  1906   pronounced  decree  of 

divorce,  and  found  tne  pursuer  entitled  to 

the  custody  of  Agnes  Little  Guthrie,  the 

only  child  of  the  marriage.    At  the  date  of 

the  decree  the  said  child  wa«  nearly  four 

years  of  age. 

The  defender  having  failed  to  deliver  the 
child  the  pursuer  applied  to  the  Lord 
Ordinary  for  a  warrant  to  officers  of  law  to 
take  the  child  into  custody  wherever  it 
might  be  found  and  to  hand  it  over  to  him. 
On  9th  February  1906  the  Lord  Ordinary 
reported  the  case  to  the  Fir«t  Division. 

His  Lordship  stated  that  since  the  date 
of  the  decree  complaint  had  been  made  by 
the  pursuer  that  he  had  been  unable  to 
obtain  the  custody  of  his  child;  that  for 
reasons  stated  by  the  defender's  counsel 
he  (his  Lordship)  had  twice  continued  the 
case  and  appointed  a  place  and  date  at  and 
on  which  the  child  should  be  handed  over 
to  the  pursuer ;  that  the  pursuer  went  on 
the  date  specified  to  the  place  appointed 
for  delivery,  but  the  defender  failed  to 
appear  or  to  hand  over  the  child ;  that  ou 
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31st  January  the  defender  left  her  mother's 
house  taking  the  child  with  her ;  that  con- 
tinued inquiries  as  to  her  whereabouts  had 
been  made  without  success ;  that  neither 
her  father  nor  her  mother  knew  anything 
of  her  movements;  that  no  information 
about  her  could  be  obtained  from  her  law- 
agent,  her  neighbours,  or  the  police ;  and  that 
in  these  circumstance  he  had  reported  the 
case  as,  in  his  opinion,  a  mere  order  ad 
fa/etum  prceatandum  would  not  be  sufficient. 
His  Lordship  also  stated  that  he  thought 
the  course  followed  in  the  case  of  Leys  v. 
Leys,  July  20,  1888^  13  R.  1223,  23  S.L.R. 
831,  might  be  suitably  followed  here,  but 
that,  in  his  opinion,  the  interlocutor  there 
pronounced  could  not  competently  be  pro- 
nounced in  the  Outer  House. 

[In  answer  to  the  Lord  President,  counsel 
for  the  pursuer  stated  that  the  defender's 
counsel  and  agent  had  both  retired  from 
the  case.] 

LoBD  Fresidbnt — I  have  no  doubt  that 
the  interlocutor  suggested  by  Lord  Ardwall 
is  one  which  could  scarcely  be  pronounced 
by  the  Lord  Ordinary  but  only  by  the  Inner 
House. 

The  precedent  for  it  is  in  the  case  of  Leya 
V.  Leya,  13  R.  1223.  The  only  question  is  as 
to  the  expediency  of  granting  it  at  this 
stage.  I  am  clearly  of  opinion  that  it  is 
expedient  to  do  so.  This  seems  to  be  a 
deliberate  attempt  to  evade  the  orders  of 
the  Court.  It  would  only  be  to  make  the 
evasion  of  these  orders  more  easy  and  to 
cause  further  delay  if  we  were  to  compel 
the  pursuer  to  wait  till  he  could  obtain 
extract  of  the  interlocutor  pronounced  by 
the  Lord  Ordinary  and  then  charge. 

I  am  therefore  of  opinion  that  the  inter- 
locutor which  Lord  Ardwall  has  suggested 
should  be  pronounced. 

Lord  M'Laben  and  Lord  Pbabson  con- 
curred. 

Lord  Kiitnbar  was  absent. 

The  Court  pronounced  this  interlocutor:— 
"The  Lords  in  respect  that  it  is  re- 
ported by  the  Lora  Ordinary  in  the 
cause  that  the  defender  had  left  her 
father's  house,  where  she  had  been  for- 
merly residing,  on  Wednesday,  Slst 
January  1006,  taking  with  her  the  pupU 
child  ox  the  marriage,  to  the  custody  of 
which  the  pursuer  was  found  entitled 
by  the  Lord  Ordinary's  interlocutor  of 
27th  January  1906;  that  continued  in- 
quiries have  been  made  to  discover  her 
whereabouts  without  success;  that  her 
father  and  mother  state  that  she  left 
their  house  on  said  Slst  January  1006 
and  that  they  know  nothing  of  her 
movements  since,  and  that  her  law- 
agent,  the  police,  and  neighbours  in 
the  district  can  give  no  information 
concerning  her  since  that  date :  Grant 
warrant  to  messengers -at- arms  and 
other  officers  of  law  to  take  into  their 
custody  the  person  of  the  pupil  child, 
Agnes  Little  Guthrie,  wherever  she  may 
be  found  and  deliver  her  into  the  cus- 
tody of  the  pursuer;  and  authorise  and 


remiire  all  Judges  Ordinary  in  Scotland 
and  their  procurators-fiscal  to^  grant 
their  aid  In  the  execution  of  this  war- 
rant, and  recommend  to  8.11  magistrates 
elsewhere  to  g^ve  their  aid  and  concur- 
rence in  carrying  this  warrant  into 
effect ;  and  authorise  execution  to  pass 
on  a  copy  of  this  deliverance  and  war- 
rant herein  contained,  certified  by  the 
Clerk  of  Court ;  and  decern  ad  vntervm." 
Counsel  for  the  Pursuer— J.  Q.  Jameson. 
Agent— P.  P.  Dawson,  W.8. 


Saturday,  FtbnMry  10. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow. 

LXJNNIB  V.  GLASGOW  AND  SOUTH- 
WESTERN RAILWAY  COMPANY. 

Reparation— Negligence — Master  and  Ser- 
vant— Common  Employment — Negligenee 
of  Fellow-Servant — Accident  to  Boy  Assist- 
ing Servant  but  not  in  Employment. 

The  father  of  a  boy  ten  years  of  age 
brought  an  action  against  a  railway 
company  for  damages  for  personal  in- 
jury to  nis  son.  He  averred  that  A,  a 
carter  in  defenders'  employment,  and 
acting  in  the  ordinary  course  of  his 
employment,  negligently,  in  view  of  the 
boy's  age,  requested  his  son's  assistance 
and  left  him  in  charge  of  his  horse  and 
lorry  within  the  entrance  to  a  goods 
station  of  defenders',  where  the  boy 
was  injured  through  B,  another  carter 
in  defenders'  employment,  negligently 
running  his  lorry  into  A's  lorry.  The 
defenders  denied  liability. 

H^d  that   the   action  must  be  dis- 
missed, inasmuch  as  the  boy,  whether 
assisting  A  voluntajnly  or  at  his  request, 
could  be  in  no  better  position  as  regards 
claims  against  A's  master  than  A  nim- 
self,  and  that  the  principle  of  common 
employment  therefore  applied.    Potter 
V.  Fa^Ukner,  (1861)  1   B.   and   S.   800, 
approved. 
This  was  an  action  raised  in  the  Sheriff 
Court  at  Glasgow  by  Patrick  Lunnie,  96 
Richard   Street,    Anderston,    Glasgow,   as 
administrator  -  at  -  law   for    his   pupil   son 
William  Lunnie,  against  the  Glasgow  and 
South  -  Western    Railway    Company,   con- 
cluding for  ii:200  damages  for  personal  in- 
juries received  by  the  son. 

The  pursuer  averred — "(Cond.  1)  Pur- 
suer's son  William  Lunnie  is  ten  years  of 
age,  and  resides  with  his  father,  who  is  a 
labourer.  (Cond.  2)  On  or  about  the  7th 
day  of  March  1006  pursuer's  son  was  re- 
quested by  a  carter  in  the  employment  of 
tne  defenders  to  hold  a  horse  while  he  was, 
in  the  course  of  his  ordinary  employment 
with  the  defenders,  delivering  goods  in  a 
factory  in  Richard  Street,  Glasgow.  (Cond. 
3)  Purouer's  son  did  so,  and  thereafter  was 
requested  by  defenders'  carter  to  accom- 
pany him  to  College  Street  Goods  Station, 
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which  he  did.  While  there  the  defenders' 
carter  left  pursuer's  son  in  charge  of  his 
horse  at  the  entrance  to  the  defenders'  sta- 
tion. While  taking  charge  of  the  horse  and 
lorry  at  the  enti-ancetosaia  station,  pursuer's 
son  was  run  into  and  injured  by  another 
lorry  also  belonging  to  the  defenders,  the 
carter  of  which  carelessly  and  negligently 
ran  into  the  lorry  of  which  pursuers  son 
was  in  charge,  and  injured  him.  (Good.  4) 
Defenders'  carter,  Carr,  was  negligent  in 
requesting  so  young  and  inexperienced  a 
boy  to  assist  him,  and  in  particulai*  in 
leaving  him  in  sole  charge  oi  the  lorry  at 
so  crowded  and  busy  a  station.  He  was, 
however,  acting  within  the  scope  of  hie 
employment  in  rec^uesting  and  permitting 
pursuer's  son  to  assist  him,  as  it  was  neces- 
sary to  have  some  one  in  charge  of  the 
lorry  during  his  absence  on  defenders' 
business,  and  defenders  are  liable  for  his 
negligence.  (Ciond.  5)  Defenders  are  also 
liable  in  damages  for  said  accident  in  respect 
that  it  directl]^  arose  out  of  the  negligence 
of  one  of  their  carters,  who  drove  into  the 
cart  in  which  pursuer's  son  was  sitting  and 
injured  him.  ..." 

The  pursuer  pleaded— "  Pursuer's  pupil 
son  having  sustained  injury  through  the 
negligence  of  defenders^  servants  while 
engaged  on  defenders'  business,  is  entitled, 
as  administrator-in-law  on  behalf  of  his 
said  son,  to  reparation  as  craved." 

The  defenders  pleaded— "(1)  The  pursuer's 
statements  are  irrelevant." 

On  22nd  June  1906  the  Sheriff-Substitute 
(Davidson)  sustained  the  first  plea-in-law 
for  the  defenders  and  assoilzied  them  from 
the  conclusions  of  the  action. 

Note. — "  I  have  no  doubt  that  on  his  first 
ground  of  action  the  pursuer  has  failed  to 
state  a  relevant  case.  There  is  no  state- 
ment that  the  carter  had  special  authority 
to  ask  anyone  to  assist  him  in  his  work, 
and  the  ordinary  rule  of  law  is  that  he  had 
none.  Even  on  the  assumption  that  he  had 
such  authority,  the  pursuer's  case  on  this 
point  is  self-destructive,  for  he  cannot  con- 
nect the  accident  with  the  fault  of  carter 
number  one ;  as  his  story  proceeds  it  comes 
to  be  evident  that  the  accident  is  ascribable 
wholly  to  the  fault  of  carter  number  two. 
As  regards  the  other  branch  of  the  case,  I 
feel  myself  bound  by  the  decision  of  the 
Appeal  Court  of  England  in  the  case  of 
Potter  V.  Faulkner,  1  Best  and  Smith  (Q.B.) 
800.  I  may  say  that  I  am  quite  unable  to 
concur  in  the  reasoning  which  led  the 
learned  Judges  to  the  conclusion  they 
arrived  at  in  that  action,  nor  can  I  under- 
stand how  the  doctrine  of  coUcAorateur,  as 
it  is  called,  should  be  applied  to  a  person 
who  is  not  a  fellow-servant  of  the  workman 
said  to  have  been  at  fault  because  he  was 
assisting  such  a  workman.  Had  it  not  been 
for  Potter's  case  I  should  have  had  no  diffi- 
culty in  allowing  a  proof;  but  that  case 
seems  to  me  to  settle  the  point,  and  I  must 
follow  it  and  dismiss  the  action." 

The  pursuer  appealed,  and  argued  — 
(1)  The  first-mentioned  carter  was  negli- 
gent in  asking  such  a  young  and  in- 
experienced boy  to  assist  him,  and  the 
deienders  were  responsible  for  this  negli- 


gence. (2)  The  second-mentioned  carter 
was  negligent  in  driving  carelessly.  Assum- 
ing that  the  first  carter  had  no  authority 
to  employ  the  boy,  there  was  no  room  for 
the  doctrine  of  coUaborateur.  Potter  v. 
Faulkner,  1861,  1  B.  and  S.  800,  laid  down 
no  absolute  and  general  rule.  It  had  not 
always  been  followed  even  in  England — 
Cleveland  v.  ^ner,  1864, 16  C.B.  (N.S.)  800— 
and  should  not  be  followed  in  Scotland. 
Assuming  that  the  boy  was  employed,  the 
doctrine  of  common  employment  was  not 
a  hard  and  fast  rule,  and  did  not  apply  to 
an  accident  arising  from  the  chance  meeting 
of  two  carters  who  happened  to  be  in  the 
same  employment.  Such  a  fortuitous  cir- 
cumstance was  not  a  risk  incident  to  their 
employment  which  it  could  be  said  had 
been  undertaken — Johnson  v.  Lindsay  & 


Company,  [1801]  A.C.  371,  Lord  Herschell, 
at  377;  Aiild  v.  M'Bey,  February  17,  1881, 
8R.406,18S.L.R.312;  Engelhartv.  Farrant 
&  Company,  [1897]  1  Q.B.  240;  Wright  <fc 
Roodburgh,  February  28,  1864,  2  Macph.  748, 
Lord  Cowan,  at  756 ;  Glegg  on  Reparation, 
p.  376.  Even  on  the  assumption  they  were 
in  a  common  employment,  they  were  not 
fulfilling  a  common  employment — "The 
Petrel,"  [1803],  P.  320.  In  any  case  a  little 
boy  of  ten  could  not  be  said  to  have  under- 
stood or  undertaken  such  a  risk — Bartons^ 
hill  Coal  Company  v.  M'QvA/re,  June  17, 
1868,  3  Macq.  3U0,  Lord  Chancellor,  at  311, 
in  explaining  O'Byme  v.  Bum,  Morrison 
v.  M'Ara,  March  6, 1896,  23  R.  564,  33  S.L.R. 
384. 

Argued  for  the  defenders  (respondents) — 
It  was  not  averred  that  the  first  carter 
(CarrJ  bad  authority  to  employ  the  boy,  or 
that  it  was  necessary  to  employ  him.  (2) 
The  boy  was  in  the  same  position  as  the 
carter,  and  the  doctrine  of  collaborateur 
applied.  The  carters  had  a  common  master, 
were  in  the  same  branch  of  his  employment, 
and  on  his  premises  the  accident  occurred. 
[The  pursuer  here  was  g^ven  an  opportunity 
of  amending  his  record  and  substituting 
"outside  the  entrance"  for  "at  the  entrance, 
but  declined  to  make  this  alteration.}  The 
boy  undertook  a  part  of  the  carter's  work, 
and  a  volunteer  could  be  in  no  better 
position  than  the  person  he  assisted — Potter 
V.  Faulkner  {siMpra);  Woodhead  v.  The 
Gartness  Mineral  Company,  February  10, 
1877,  4  R.  469,  at  498,  14  S.L.R.  320 ;  Degg  v. 
The  Midland  Railway  Company,  1^7,  1 
H.  &  N.  773.  The  same  principle  nad  been 
given  efFect  to  in  Scotland  in  M'Ewan  and 
Others  V.  The  Edinburgh  an,d  District 
TramvxLy  Company,  Limited,  March  18, 
1899,  6  S.LT.  400,  where  also  the  volunteer, 
as  here,  was  a  boy.  In  The  Petrel  (supra) 
the  ships  might  never  have  met  at  all ;  here 
the  carters  might  expect  to  meet  two  or 
three  times  a  day. 

At  advising — 

Lord  Justice-Ci^rk— The  facts  in  this 
case  are  extremely  simple  as  averred  by 
the  pursuer.  They  are  that  one  of  the 
defenders'  drivers  of  lorries  had  taken  a 
little  boy  with  him  on  to  bis  lorry  to  assist 
him.  What  the  assistance  was  we  do  not 
know,  but  it  is  certain  that  he  was  taken 


Digitized  by  V^OOQIC 


374 


The  ScotHsh  Law  Reporter.—  Vol.  XLIIl.  ['""""•^of,^^'^''-^ 


to  assist  in  the  work  of  the  lorryman.  We 
are  relieved  of  a  difficulty  as  to  where  the 
accident  happened  to  the  boy,  because  it  is 
sajd  to  have  happened  at  the  yard  of  the 
defenders,  and  it  is  therefore  to  be  taken 
that  it  was  in  the  yard.  The  pursuer  got 
an  opportunity  of  amending  it  he  wished 
to  make  his  statement  more  specific,  but 
he  declined  to  do  so  on  the  ground  that  it 
bad  been  ascertained  that  "at"  the  yard 
meant  "  in  "  the  yard.  Therefore  we  must 
take  it  that  at  the  time  this  happened  the 
boy  was  inside  the  defenders'  yard.  Now, 
the  question  might  arise  whetner  the  boy 
had  any  business  to  be  there,  but  that 
would  lie  a  question  depending  upon  facts 
to  be  ascertained,  and  I  do  not  lay  any 
stress  upon   it.     We  are  dealing  with  a 

Suestion  of  relevancy,  and  I  assume  he  was 
liere  to  assist  the  driver,  and  I  assume  the 
driver  took  him  there  to  assist  him.  Now, 
his  undertaking  to  assist  the  carter,  and 
the  carter  taking  his  assistance,  placed  him 
in  a  position  and  relation  to  the  company 
of  being  an  assistant  to  one  of  their 
servants.  It  cannot  be  maintained  that 
he  was  anything  else.  A  servant  of  course 
may  or  may  not  be  entitled  to  take  assist- 
ance from  another,  and  another  person 
may  volunteer  assistance  without  having 
any  right  whatever  to  do  so ;  but  the 
question  is  whether  in  such  circumstances 
as  these  a  volunteer  giving  assistance  is 
doing  the  master's  work.  In  regard  to 
that  I  think  there  can  be  no  question 
whatever  that  he  is  doing  the  master's 
work,  taking  it  upon  the  footing  that  the 
carter  was  entitled  to  take  his  assistance. 
I  think  the  law  has  been  very  clearly 
established  that  a  person  who  volunteers 
to  assist  in  work  can  be  in  no  better  posi- 
tion, as  in  a  question  between  him  ana  the 
master,  than  if  he  were  a  servant,  and  that 
such  person  necessarily  comes  under  the 
law  or  common  employment.  Here  there 
is  no  doubt  whatever  tnat  if  another  carter 
had  been  assisting  the  carter  whose  lorry 
was  standing  there  and  was  run  into,  that 
carter  would  not  have  been  entitled  to 
recover  damages  because  another  carter 
belonging  to  the  same  employment  ran 
into  him  when  he  was  assisting  a  brother 
carter.  The  only  difficulty  whicn  is  created 
in  the  case  in  my  mind,  if  there  is  a  diffl- 
cultjr,  is  caused  by  the  view  which  the 
Sheriff-Substitute  who  decided  it — and  I 
think  his  decision  is  perfectly  right — has 
expressed.  He  says  he  does  not  understand 
the  ground  upon  which  he  decides  it 
although  there  are  precedents  for  it.  I  do 
not  understand  that  at  all.  I  think  the 
principle  is  clear  enough  that  a  master  is 
not  to  be  liable  for  people  who  come  and  do 
his  work  without  being  asked  to  do  it,  any 
more  than  he  is  liable  to  a  man  employed 
to  do  the  work  in  a  question  between 
him  and  another  in  his  employment.  The 
Sheriff-Substitute  decided  that  upon  the 
English  case  of  Potter  v.  Faulkner.  I  think 
it  right  to  point  out  that  that  question  has 
been  well  and  fully  decided  in  our  own 
Courts  already.  It  is  very  di.itinctly  and 
clearly  decided  in  the  case  of  M'Eu'an  v. 
Edinburgh  District  Tramtoaya  Company, 


S  S,L.T.  400.  In  that  case  a  boy  who  had 
been  allowed  by  a  driver  of  one  of  the 
tramway  cars  to  assist  as  a  trace-boy — not 
being  employed  by  the  company  but  being 
employed  by  the  servant  to  assist  him — was 
injured.  It  was  distinctly  held  there  that 
there  was  no  claim  whatever  of  damages 
against  the  company,  because  the  boy 
assisting  the  emjiloyee  was  in  exactlv  the 
same  position  as  if  he  had  been  employed 
himself.  "It  is  said  that  the  pursuer  was 
'invited  or  accepted  and  authorised'" — I 
am  now  reading  from  the  opinion  of  Lord 
Pearson  in  that  case — "by  the  driver  and 
conductor  to  take  the  place  of  a  trace-boy 
who  was  temporarily  absent.  But  whether 
invited  or  accepted  ne  took  his  place  in  the 
ranks  of  the  company's  servants,  and  it  is 
quite  settled  that,  if  a  person  does  that,  it 
is  immaterial  in  applying  the  doctrine  of 
common  employment  that  he  was  a  volun- 
teer and  that  there  was  no  express  contract 
of  service  between  him  and  tne  company." 
Now,  that  seems  to  me  fully  to  apply  to 
this  case,  and  is  in  my  opinion  in  accord- 
ance with  the  previous  decisions  that  have 
been  pronounced  in  this  country.  The  only 
other  question  which  could  have  arisen  was 
the  question  of  youth,  but  it  does  not  seem 
to  me  to  arise  in  this  case,  because  it  looks 
very  like  the  case  quoted  in  which  the  boy 
was  11  years  old,  and  Lord  Pearson  says — 
"  I  am  not  aware  that  youth  has  ever  been 
admitted  as  an  answer  to  the  defence  of 
common  employment."  If  it  were  suitable 
to  put  a  boy  of  eleven  to  act  as  a  trace-boy, 
the  fact  of  his  being  a  boy  would  not  in  my 
opinion  make  any  difference  whatever.  At 
all  events,  even  if  it  were  improper  work  to 
be  given  to  a  boy,  that  is  not  the  question 
before  us.  The  question  before  us  is 
whether  or  not  when  a  person  volunteers 
to  assist  another  in  an  employment  and 
his  assistance  is  accepted,  and  an  accident 
happens  in  the  course  of  the  work  being 
done,  through  the  fault  of  another  servant^ 
the  master  is  liable.  I  hold  the  master  is 
not  liable,  on  the  principle  that  they  are  in 
common  employment,  and  therefore  a  party 
who  is  in  that  employment  must  take  the 
risk.  I  move  your  Lordships  to  affirm  the 
judgment  of  the  Sheriff-Substitute. 

LoBD  Ktli-achy  —  I  am  of  the  same 
opinion.  I  confess  I  find  no  particular 
difficulty  in  following  the  reasoning  of  the 
learned  Judges  in  the  case  of  Potter.  The 
principle  of  that  decision  was,  I  think,  just 
this,  that  a  person  who  without  the  privity 
of  a  master  assists,  whether  as  a  volunteer 
or  othern'ise,  a  servant  of  that  master,  can 
be  in  no  better  position  as  regards  claims 
arising  against  tne  master  in  case  of  acci- 
dent than  the  servant  whom  he  volunteered 
to  assist,  or  who,  without  the  privity  of  the 
master,  employed  him  so  to  assist.  That  is 
the  principle,  and  it  seems  to  me  to  be 
entirely  just  and  to  be  decisive  of  the 
present  question. 

Lord  Storhonth  Dablino  and  Lord 
Low  concurred. 

The  Court  dismissed  the  appeal,  afiSrmed 
the  interlocutor  appealed  against,  and  of 
new  assoilzied  the  defenders. 
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Counsel  for  the  Pursuer  (Appellant) — 
G.  N.  Johnston,  K.G.  —  Cochran  Patrick. 
Agents — Ollphant  &  Murray,  W.8. 

Counsel  for  the  Defenders  (Respondents) 
—  Guthrie,  K.C.  —  MacmiUan.  Agents  — 
John  C.  Brodie  &  Sons,  W.S. 


Saturday,  February  10. 

SECOND    DIVISION. 

[Lord  Dundas,  Ordinary. 
POLLOKSHAWS    CO-OPERATIVE 
SOCIETY,    LIMITED    v.    STIRLING 
MAXWELL. 
Superior  and  Vaaaal — CtiaiuMy_ — Redemp- 
turn — Calculation  of  Redemption  Price — 
Building  Site — Conveyancing  [Scotland) 
Act  1874  (37  and  38  Vicl.  cap.  Si),  sec.  15. 
A  co-operative  society  pui-chased  cer- 
tain subjects  which  were  at  the  date  of 
the  purchase,  and  had  been  for  years 
previously,    covered     with     buildings. 
With  a  view  to  the  erection  of  new 
buildings  they  demolished  these,  and 
when  the  ground  was  bare,  except  for 
the  foundations  of  the  new  buildings, 
brought  an  action  against  the  superior 
concluding  for  declarator,  inter  alia, 
that  the  redemption  price  of  the  casual- 
ties was  a  certain  sum  which  was  arrived 
at  by  taking  as  a  basis  of  the  calculation 
the  value  of  the  subjects  if  let  on  a  lease 
of  ordinary  duration  for  such  a  purpose 
as  a  builder's  yard. 

Held  {aff.  the  Lord  Ordinary  (Dundas), 
that  in  estimating  the  "yeir's  mail" 
the  subjects  must   be  regarded    as  a 
building  site,  and  that  inasmuch  as,  on 
the  evidence,  £67,  lOs.  would  have  been 
a  fair  fen-duty,  that  sum,  with  the  addi- 
tion of  the  fifty  per  cent,  required  by 
statute,  the  casualties   being   exigible 
only  on  the  death  of  the  vassal,  i.e., 
£101,  Ss.,  was  the  amount  payable  for  the 
redemption  of  the  casualties. 
Superior  and  Vassal — Casualty — Redemp- 
wmaf  Casualties — Payment  of  Outstand- 
ing Casualties — Time  before  which  Pay- 
ment miist  beMade — "  Before  Redem,ption 
ahaU  be  AUowed"--"Allowed"—Coni<ey- 
arusing  (Scotland)  Act  1874  (37  and  38  Fic<. 
cap.  91),  sec.  16. 

Section  16  of  the  Conveyancing  (Scot- 
land) Act  1874  has  the  following  pro- 
viso :  —  "  And  provided  always  that 
before  any  such  redemption,  otherwise 
than  by  agreement,  shall  be  allowed, 
any  casualty  which  has  become  due 
shall  be  paid."  .  .  . 

Held  (per  Lord  Dundas,  Ordinary) 
that,  where  agreement  has  failed,  re- 
demption is  only  "allowed"  when  the 
decree  of  the  Cpurt  is  pronounced,  and 
consequently  that  a  casualty  being  due 
and  outstanding  at  the  raising  of  the 
action  did  not  make  incompetent  an 
action  brought  by  a  vassal  for  the  re- 
demption of  the  casualties  of  his  holding. 


Stmerior  and  Vassal — Casvudty—Redemip- 
non  of  Casualties— Date  of  Redemption 
— Date  at  vihich  Casualty  to  be  Estimated 
—Conveyancing  (Scotland)  Act  1874  (37 
and  38  Vict.  cap.  94),  sec.  15. 

In  an  action  by  a  vassal  for  redemp- 
tion of  casualties,  held  (per  Lord  Dun- 
das, Ordinary)  that   "the  date  of  re- 
demption" as  at  which  "the  amount  of 
the  highest  casualty"  is  to  be   "esti- 
mated   is  the  date  at  which  the  matter 
becomes  litigious  by  the  raising  of  the 
action. 
By  the  15th  section  of  the  Conveyancing 
(Scotland)  Act  1874  it  is  provided— "  The 
casualties  Incident  to  any  feu  created  prior 
to  the  commencement  of  this  Act  shall  be 
redeemable  on  such  terms  as  may  be  agreed 
on  between  the  superior  and  the  proprietor 
of  the  feu  in  respect  of  which  they  are 
payable:  And  failing  agreement,  all  such 
casualties,  except  those  which  consist  of  a 
fixed  amount  stipulated  and  agreed  to  be 
paid   in   money   or   in   fungibles   at    fixed 
periods  or  intervals,  may  be  redeemed  by 
the  proprietor  of  the  feu  in  respect  of  which 
the   same   are  payable  on  tne   following 
terms,  viz. — In  cases  where  casualties  are 
exigible  only  on  tlie  death  of  the  vassal, 
such  casualties  may  be  redeemed  on  pay- 
ment to  the  superior  of  the  amount  of  the 
highest  casualty,  estimated  as  at  the  date 
of  redemption,  with  an  addition  of  fifty  per 
cent.  .  .  .:  And  provided  always,  that  before 
any  such  redemption,  otherwise  than  by 
agreement,  shall  be  allowed,  any  casualty 
which  has  become  due  shall  be  paid  .  .  . 
and  that  the  redemption  shall  apply  only 
to  future  and  prospective  casualties. 

This  was  an  action  brotight  on  7th  Septem- 
ber 1904  by  the  PoUokshaws  Co-operative 
Society,  Limited,  against  Sir  John  Maxwell 
Stirling  Maxwell  of  PoUok,  tohave  it  found 
and  declared  (1)  "that  the  pursuers  are 
entitled  to  redeem  the  casualties  which 
may  hereafter  become  due  and  payable  or 
exigible  to  the  defender,  as  superior  of  the 
sul^ects  .  .  .  for  the  said  subjects,"  which 
were  there  described,  and  (2)  "that  the 
redemption  price  of  the  said  casualties 
(inclusive  of  an  addition  of  fifty  per  cent, 
thereon)  amounts  to  £26,  Is.  .Sd.  sterling,  or 
such  other  sum,  more  or  less,  as  may  be 
ascertained  in  the  course  of  the  process  to 
follow  hei-eon  to  be  the  amount  of  the 
highest  casualty,  estimated  as  at  the  date 
of  signeting  hereof,  inclusive  of  said  addi- 
tion of  fifty  per  cent."  The  subjects  in 
question  extended  to  1406  square  yards  or 
thereby  and  were  situated  in  Main  Street, 
PoUokshaws.  The  sum  of  £26,  Is.  3d. 
pursuers  arrived  at  by_  adding  £4,  7s.  6d.,  at 
which  part  of  the  subjects  in  question  were 
let,  and  £13,  which  pursuers  averred  was 
the  annual  value  of  the  remainder,  and 
adding  to  the  result  the  additional  fifty  per 
cent,  as  required  by  the  statute. 

The  pursuers  had  become  proprietors  of 
these  subjects  (which  had  been  fened  in  or 
prior  to  1752)  at  Martinmas  1903,  the  pur 
chase  price,  including  the  buildings  which 
then  stood  thereon,  oeing  £1360.  At  the 
date  of  the  purchase  and  for  many  years 
prior  thereto  the  ground  had  been  covered 
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with  buildings,  but  on  acquiring  it  the 
pursuers,  with  a  view  to  erecting  new 
building^,  had  proceeded  to  demohsh  the 
then  existing  buildings.  At  the  date  of 
signeting  the  summons  the  old  buildings 
haid,  with  one  unimportant  exception,  been 
removed  and  the  ground  was  bare  except 
that  there  had  been  laid  for  the  new  build- 
ings concrete  foundations,  and  on  these 
certain  walls  had  been  raised  to  a  height  of 
about  two  feet  above  the  ground.  The 
subjects  (i.e.,  the  old  buildings  on  the 
nround)  had  been  let  for  the  year  from 
Whitsunday  1903  to  Whitsunday  1904  for 
£107,  128.  6d.,  and  were  entered  in  the 
valuation  roll  for  19034)4  at  £135,  2s.  6d. 
The  defender  averred  that  the  annual  value 
was  not  less  than  this  sum,  and  offered  to 
accept  as  the  basis  of  calculating  the  re- 
demption, the  sum  of  £80,  2s.,  wnich  was 
the  sum  paid  by  the  pursu^v  on  the  17th 
October  19(H,  after  the  raising  of  the  action 
and  lodging  of  defences,  as  a  casualty  in 
respect  of  their  entry.  Casualties  were 
exigible  only  on  the  death  of  the  vassal. 

The  defenders,  irUer  alia,  pleaded — "(1) 
The  pursuers'  statements  being  irrelevant 
and  insuiScient  to  support  the  conclusions 
of  the  summons,  the  action  should  be  dis- 
missed. (3)  The  pursuers  being,  at  the  date 
of  raising  the  action,  still  due  to  the  defen- 
der a  composition  in  respect  of  their  implied 
entry  with  the  defender,  the  action  is  pre- 
mature and  should  be  dismissed.  (4)  Separ- 
atim — In  respect  that  payment  or  all  prior 
due  casualties  is  a  statutory  precedent  to 
redemption,  and  that  a  casualty  was  still 
due  when  the  action  was  raised,  the  date  at 
which  the  redemption  price  fell  to  be  esti- 
mated had  not  arrived,  and  the  action  is 
therefore  incompetent,  and  falls  to  be  dis- 
missed. (5)  In  respect  that  the  sum  at 
which  the  pursuers  seek  to  redeem  the 
casualties  is  inadequate,  having  regard  to 
the  yearly  rental  or  value  of  the  subjects  at 
the  present  time,  the  defender  should  be 
assoilzied.  (6}  The  pursuers,  as  vassals, 
having  at  their  own  hand  demolished  the 
buildings,  which,  at  their  entry,  formed  the 
security  for  the  defender's  rights  as  superior, 
the  value  of  the  subjects  in  a  question  with 
him,  if  they  thereupon  claim  to  redeem  the 
casualties  of  superiority,  is  to  be  taken  as  it 
stood  before  they  commenced  the  process  of 
demolition,  and  not  just  as  the  process  of 
demolition  is  complete." 

On  8th  March  1905  the  Lord  Ordinary 
(DuNDAS)  pronounced  this  interlocutor:  — 
"Repels  the  first,  third,  fourth,  and  sixth 
pleas-in-Iaw  for  the  defender:  Finds  that 
the  redemption  price  of  the  future  casualties 
ought  to  be  ascertained  upon  the  basis  of 
the  true  yearly  value  of  the  subjects  de- 
scribed in  the  summons  as  at  7th  September 
1904,  being_  the  date  when  the  action  was 
raised,  having  in  view  their  actual  condition 
as  at  that  date,  and  all  i  heir  potentialities 
and  capacities  in  the  direction  of  feuing  or 
otherwise :  Quoad  ultra  continues  the 
cause." 

Opinion. — "The  pursuers  became  proprie- 
tors in  1903  of  certain  lands  in  the  burgh  of 
Pollokshaws,  of  which  the  defender  is  the 
superior,  and  which  were  originally  feued 


out  by  an  ancestor  and  predecessor  of  hia 
in  or  prior  to  17^.  The  leading  conclusion 
of  the  summons  is  .  .  .  [fiis  Lordship 
here  narrated  the  coneluaiona  of  the  sum- 
mons as  above  quoted.]  .  .  .  The  defender 
states  preliminary  pleas  to  the  effect  that 
the  action  is  (a)  premature,  and  (b)  incom- 
petent. These  pleas  are  based  upon  the 
allegation  that,  when  the  action  was  raised, 
a  composition  of  a  year's  rent  of  the  subjects, 
due  by  the  pursuers  to  the  defenders  in 
respect  of  their  implied  entry  at  Martinmas 
1903,  had  not  been  paid.  The  summons  was 
signeted  on  7th  September  1904,  and  it  is 
admitted  that  on  17th  September  1904,  after 
defences  had  been  lodged,  a  composition  of 
£86,  2s.  was  paid  to  and  accepted  by  the 
defender  as  tne  adjusted  amount  of  that 
composition.  The  receipt,  which  is  in  un- 
qualified terms,  is  produced  in  process.  .  .  . 
[Bis  Lordship  here  stated  a  contention  that 
the  casualty  had  been  paid  or  tendered  prior 
to  the  raising  of  the  action,  which  toasoased 
on  correspondence,  but  which  he  found  un- 
necessary to  decide.]  .  .  .  The  point,  I 
think,  must  be  decided  upon  a  construction 
of  section  15  of  the  Conveyancing  (Scotland) 
Act  1874,  and  particularly  of  its  proviso 
'  that  before  any  such  redemption,  other- 
wise than  by  agreement,  shall  be  allowed 
any  casualty  which  has  become  due  shall  be 
paid.'  In  my  opinion,  where  agreement  has 
failed,  and  the  matter  is  litigated,  the  re- 
demption is  only  *  allowed '  when  the  decree 
of  the  Court  is  pronounced.  It  seems  to  me 
that  this  is  the  proper  and  natural  meaning 
of  the  words  used,  and  that  any  other  read- 
ing might  be  productive  of  hardship  and 
injustice  to  the  vassal.    The   preliminary 

Eleas  stated  by  the  defender  may  now  be 
riefly  examined.  Flea  3  states  that  the 
action  is  'premature,'  because  ^t  the  date 
of  raising  it  the  pursuers  were  due  to  the 
defender  a  composition.  This  plea,  in  my 
judgment,  proceeds  upon  an  erroneous  con- 
struction oi  the  statute.  The  composition 
was  admittedly  paid  on  17th  October  1904, 
and  I  think,  for  the  reasons  which  I  have 
indicated,  that  that  was  timeous  payment. 
Plea  4,  which  goes  to  the  competency  of  the 
action,  begins  with  the  words — '  In  respnect 
that  payment  of  all  prior  due  casualties  is  a 
statutory  precedent  to  redemption.'  So  far 
I  agree.  But  it  proceeds  thus—'  and  that  a 
casualty  was  still  due  when  the  action  was 
raised,  the  date  at  which  the  redemption 
price  fell  to  be  estimated  had  not  arrived  and 
the  action  is  therefore  incompetent.'  This, 
in  my  opinion,  is  false  reasoning.  I  think, 
as  I  shall  explain  immediately,  that  the 
redemption  price  payable  in  satisfaction  of 
future  casualties  must  be  estimated  as  at 
the  date  of  the  action,  but,  as  I  have  already 
stated,  the  amount  of  any  outstanding 
casualty  may,  in  my  judgment,  be  adjusted 
at  any  time  nefore  redemption  is  'allowed' 
by  the  Court.  I  am  therefore  against  the 
defender  in  regard  to  his  preliminary  pleas. 
"The  question  upon  tne  merits  or  the 
case  relates  to  the  mode  in  which  the 
redemption  price  is  to  be  ascertained,  or, 
in  other  words,  the  proper  principle  upon 
which  the  '  amount  of  the  highest  casualty, 
estimated  as  at  the  date  oi  redemption,' 
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ought  to  be  calculated.  The  facts  are 
peculiar,  and  the  question  is  an  interesting 
one.  It  appears  from  the  defender's  state- 
ment of  tacts  and  the  pursuers'  answers 
thereto,  that  when  the  latter  acquired  the 
subjects,  which  are  situated  in  Main  Street, 
Pollokshaws,  the  grt)und  was,  and  had 
been  for  years,  covered  with  buildings, 
yieldinga  yearly  rental  of  somewhere  over 
SiVtn.  The  pursuers,  after  acquiring  the 
subjects  at  Martinmas  1903,  warned  the 
tenants  to  remove  from  the  buildings, 
which  were  vacated  about  April  1904,  and, 
with  a  view  to  erecting  new  buildings,  they 
proceeded  to  demolish  the  buildings  then 
existing.  The  parties  are  ag^ed  that  at 
the  date  of  raising  the  action  the  buildings 
had  all  (with  I  think  one  unimportant 
exception)  been  removed,  and  the  ground 
was  practically  bare,  except  that  concrete 
founaations  for  new  buildings  had  been 
laid  by  the  pursuers.  Parties  did  not  seem 
to  be  quite  at  one  as  to  how  far  towards 
completion  these  new  buildings  have  now 
proceeded,  but  the  fact  does  not  seem  to  be 
material.  In  these  circumstances  the 
parties  concurred  in  asking  me  to  decide 
upon  what  basis  in  principle  the  redemption 
price  (assuming  that  the  action  is  allowed 
to  proceed)  ought  to  be  ascertained.  The 
pursuers  argued  that  when  the  action  was 
raised,  the  ground,  being  in  the  condition 
above  indicated,  was  capable  of  yielding 
only  a  very  modest  rental,  but  that  upon 
that  rental,  plus  50  per  cent,  extra,  the 
defender's  rights  must  be  estimated.  The 
defender,  on  the  other  hand,  maintained  in 
terms  of  his  sixth  plea-in-law  that  the 
value  of  the  subjects  *  is  to  be  taken  as  it 
stood  before  they'  (i.e.,  the  pursuers)  com- 
menced the  process  of  demolition,  and  not 
just  'as  the  process  of  demolition  is  com- 
plete.' I  think  the  first  point  is  to  deter- 
mine what  the  statute  means  as  '  the  date 
of  redemption '  as  at  which  '  the  amount  of 
the  highest  casualty'  is  to  be  'estimated.' 
It  appears  to  me  that  that  date  must  be 
taken  to  be  that  at  which  the  matter 
becomes  litigious  by  the  raising  of  the 
action,  and  that  this  is  made  clear  by  the 
case  of  SchxK>l  Board  of  NeUaton,  15  K.  44, 
and  the  later  case  of  The  City  of  Aberdeen 
Land  Aaaociation,  Ltd.,  2nd  July  1901,  41 
S.Ii.R.  647.  If  this  be  so,  then  I  think  that 
the  'highest  casualty'  should  be  'esti- 
mated by  ascertaining  what  at  that  date 
iin  this  case  7th  September  1904)  would 
lave  been  the  true  yearly  value  of  the 
subjects,  having  in  view  their  actual  con- 
dition, and  all  their  potentialities  and 
capacities  in  the  direction  of  feuing  or 
otherwise.  The  case  of  NeUaton  School 
Board,  to  which  I  have  referred,  carries  one 
far  in  that  direction.  There,  in  an  action 
for  redemption  of  future  casualties,  the 
value  of  the  subjects  for  the  purpose  of 
computing  the  redemption  price  was  taken 
upon  its  actual  and  not  upon  a  future  or 
conjectural  basis,  although  the  ground  had 
been  bought  avowedly  ror  the  purpose  of 
erecting  school  buildings  upon  it.  The 
defender's  proposal  seems  to  be  to  value  the 
subjects  u^on  the  footing  that  they  were 
covered  with  buildings  which  did  not  in 


fact  exist  at  the  time  when,  as  I  hold,  the 
amount  of  the  highest  casualty  must  be 
estimated.  This  in  my  judgment  is  an 
unsound  view,  and  is  not  in  accordance 
with  the  case  of  NeiUton  School  Board.  It 
is  also,  I  think,  not  in  accordance  with  the 
principles  laid  down  in  the  important  case 
of  Earl  of  Home  v.  Lord  Belhaven,  5  P. 
(H.L.)  13.  I  shall  therefore  repel  the  1st, 
3rd,  4th,  and  6th  pleas  for  the  defender; 
pronounce  a  iinding  in  the  sense  above 
indicated  as  to  the  principle  upon  which 
the  redemption  price  should  be  ascertained; 
and  quoad  ultra  continue  the  cause.  If 
leave  to  reclaim  is  desired,  I  will  of  course 
g^ant  it." 

Thereafter  the  Lord  Ordinary  allowed  a 
proof,  and  on  Ist  July  1906  pronounced  this 
interlocutor: — "Find.8  and  declares  that 
the  pursuers  are  entitled  to  redeem  the 
casualties  which  may  hereafter  become  due 
and  payable  or  exigible  to  the  defender,  as 
superior  of  the  subjects  and  others  described 
in  the  summons,  for  the  said  subjects,  and 
decerns:  And  further,  finds  and  declares 
that  the  redemption  price  of  the  said 
casualties  amounts  to  £101,  5s.  sterling, 
being  the  amount  of  the  highest  casualty 
estimated  as  at  the  date  of  the  signeting  of 
the  summons,  with  an  addition  or  fifty  per 
cent.,  and  decerns :  Q^wad  ultra  continues 
the  cause:  On  the  motion  of  the  pursuers 
grants  leave  to  reclaim." 

Opinion— "On  7th  September  1904  the 
subjects  in  question  were  not  let,  and  did 
not  produce  rent  to  the  pursuers,  who  were 
in  tne  natural  possession  of  them.  The 
problem  therefore  is  to  ascertain  'the  sum 
for  which  they  might  then  be  let.'  (BUintyre 
V.  Dunn,  20  D.  1188,  Lord  Curriehill,  1198.) 
This  clearly  involves  an  estimate  of  some 
sort,  and  one  must  consider  upon  what 
basis  the  estimate  ought  to  be  made.  The 
decided  cases  establisn  that  a  feu  is  within 
the  expression  in  the  Act  1469,  c.  38,  'as  the 
lands  are  set,'  and  that  when  the  lands 
are  sub-feued  the  stipulated  reddendo,  if 
adequate  and  not  illusory,  forms  the 
measure  of  the  superior's  claim  for  a  com- 
position, and  not  the  rental  actually  derived 
by  the  feuar.  (E.  of  Home,  5  FY.  (H.L.) 
13,  Lord  Davey,  16;  City  of  Aberdeen  Land 
Aaaodation,  limited,  6  Fr.  1067.)  The 
subjects  here  in  question  were,  at  the  date 
at  which  the  casualty  falls  to  be  assessed, 
admittedly  and  undoubtedly  'a  building 
site,'  although  they  were  practically  bare 
at  the  time.  They  had  been  covered  with 
buildings  for  many  years  prior  to  1904,  and 
are  now  so  covered,  and  their  appropriate 
use  was  as  a  site  for  buildings,  ^w,  I 
think  that  the  result  of  the  evidence  is  that 
a  fair  feu-duty,  if  these  then  vacant  lands 
had  been  sub-feued  in  1904,  would  have 
been  not  less  than  £67,  lOs.,  and  I  consider 
that  that  must  be  taken  as  'the  sum  for 
which  they  might  then  be  let.'  It  repre- 
sents, in  my  judgment,  the  true  yearly 
value  to  the  pursuers,  or  to  anyone  whom 
they  had  put  in  their  place,  of  this  building 
site  at  the  time.  Mr  Oraigie  pointed  out 
that  by  the  terms  of  their  titles  the  pur- 
suers are  prohibited  from  sub-feuing  with- 
out the  consent  of  the  superior,  but  while, 
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of  course,  the  superior  could  not  compel 
the  pursuers  to  feu,  the  state  of  the  title 
does  not  appear  to  me  to  affect  the  leffiti- 
macv  of  referring  to  the  fen-duty  which 
micrnt  have  been  obtained  if  the  prohibition 
had  been  non-existent,  or  had  been  waived 
by  the  superior,  in  order  to  estimate  the 
true  yearly  value  of  the  p^ound  at  the  date 
in  question.     Mr  Craigie   further  argued 
tha£,  in  fixing  the  amount  of  the  composi- 
tion I  must  have  regard  to  the  rent  which 
could  have  been  got  for  the  subjects  in  1904 
upon  a  lease  for  one  year  only.    I  know  of 
no  authority  for  this  proposition,  which  I 
consider  to  be  unsound,  and  which  would, 
I  apprehend,  lead  to  extraordinary  results 
if  universally  applied.    The  pursuers'  pro- 
posal is  to  treat  tne  subjects  as  if  they  had 
been  let  for  one  year  only  for  a  purpose  to 
which  they  never  were  put  in  fact,  and 
which  was  not  their  appropriate  use,  viz. — 
afi  a  store  yard  for  a  contractor  or  a  builder, 
or  for  some  other  similar  purpose.     Tliis 
seems  to  me  to  err  in  favour  ox  the  vassal 
as  gravely  as  the  defender's  original  pro- 
position, embodied  in  his  sixth  plea^in-faw, 
erred  _  in  _  favour    of    the    superior.      Mr 
Craigie  laid  great  stress  upon  the  view  that 
'  wherever  and  so  far  as  a  payment  or  the 
conditions  on  the  exercise  of  a  right  are 
determined  by  statute,  there  is   no  room 
for  equitable  considerations  in  applying  it' 
(per   JLord    Davey  in  E,  of  Home,  5   Fr. 
(H.L.),  at  p.  16);  and  similar  doctrine  may 
be  found  in  the  case  of  Lord  Belhaven,  23 
B.  423,  which  was  decided  upon  a  construc- 
tion of  the  Aberdeen  Act.     But  in  these 
cases  there  were  actual  rents  or  royalties 
during  the  years  respectively  in  question, 
and  the  Court,  in  holding  that  these  must 
be  taken  as  fixing  the  amount  of  the  com- 
position,  pointed   out   the  error,   in    such 
circiimstances,  of  departing  from  the  plain 
direction  of  an  Act,  and  siiostituting,  upon 
considerations  of  supposed  equity,  for  the 
actual  rent  of  the  year  a  sum  arrived  at 
either  by  taking  an  average  of  the  rents  of 
other  years  or  by  way  of  a  percentage  upon 
a   basis   of    capitalisation.     The   doctrine 
therefore  which  I   entirely  accept   seems 
to  me  to  have  no  application  to  the  present 
case,  where  I  find  no  actual  rent,  and  must 
arrive,   by  some  method  of  estimation,  at 
what  the  '  yeir's  maU '  should  be  held  to  be. 
I  do  not  think  that  the  present  case  is  pre- 
cisely governed  by  any  of  the  preceding 
decisions,  because  the  facts  are  different 
and  peculiar;   but  the  conclusion  which  I 
have  reached  seems  to  me  to  he  in  harmony 
with  the    principles    laid    down    in    those 
cases.     I  therefore  assess  the  composition 
at  the  sum  of  £101,  66.,  being  the  sum  of 
£67,  lOs.  with  an  addition  of  50  per  cent., 
and  find  and  declai-e  accordingly. 

The  pursuei-s  reclaimed.  In  the  course  of 
the  hearing  in  the  Inner  House  it  was 
pointed  out  that  the  Lord  Ordinary  had 
not  dealt  separately  with  the  part  of  the 
subjects  actually  let  (a  temporary  building 
let  as  a  hall)  at  £i,  7s.  6d.,  but  parties 
agreed  that  this  was  a  small  matter,  and 
that  its  not  being  dealt  with  separately 
was  of  no  moment. 


-Argued  for  pursuers — What  had  to  be 
determined  was  the  sum  for  which  the 
lands  might  have  been  let  at  September  7, 
1004,  if  let  on  a  lease  of  ordinary  duration 
(not  necessarily,  as  the  Lord  Ordinary  had 
represented  their  argimaent,  on  a  lease  for 
one  year  only) — Lord  BlarUyre  v.  Dunn, 
JiJy  1,  1858,  20  D.  1188,  Lord  Curriehill  at 
110s.  In  the  same  street  an  adjoining 
stance  was  let  as  a  builder's  yard  on  a  five 
years'  lease  at  £10  per  annum,  and  the 
proportionate  yearly  value  of  the  ground 
in  question  was  not  more  than  £13.  The 
Lord  Ordinary  had  taken  as  the  sum  for 
which  the  ground  might  be  let  the  feu- 
duty  which  ne  estimated  would  have  been 
obtained  if  the  lands  had  been  sub-feued  in 
1004.  An  estimated  feu -duty  had  never 
been  taken  as  the  annual  letting  value. 
He  had  reached  the  sum  of  £67,  10s.  by 
taking  6  per  cent,  on  the  purchase  price  of 
£1350— a  price  which  represented  not  merely 
.the  ground  but  also  the  buildings  on  it  at 
the  date  of  purchase.  This  method  of 
arriving  at  the  yearly  value  was  contrary 
to  JKart  of  Home  v.  Lord  Belhaven  ana 
Stenton,  May  25,  1903,  5  F.  (H.L.)  13,  40 
S.L.R.  607;  and  City  of  Aberdeen  Land 
Association,  Limited  v.  Magistrates  of 
Aberdeen,  July  2,  1904,  6  F.  lOOT,  41  S.L.R, 
647.  Further,  as  regarded  about  two-thirds 
of  the  ^ound  in  question,  there  was  a 
prohibition  against  subinfeudation ;  of  this 
the  Lord  Ordinary,  when  he  pronounced 
the  interlocutor  of  8th  March,  was  not 
aware — that  portion  had  no  "  potentialities 
and  capacities  in  the  direction  of  feuing." 
In  estimating  its  yearly  value  the  ground 
ought  not  to  DC  treated  as  a  building  site — 
the  vassals  might,  after  the  action  was 
raised,  have  changed  their  minds  and  not 
built.  That  a  vassal  proposed  to  build  did 
not  affect  the  basis  of  calculating  the 
redemption  price  of  casualties  —  School 
Board  of  Nedston  v.  Graham,,  November 
16,  1887,  15  R.  44,  25  S.L.R.  51.  [Lord 
Kyllachy  asked  for  a  reference  to  Cock- 
bum  Ross  V.  Qovemers  of  George  HerioVs 
Hospital,  June  6,  1815,  F.C.  App.,  6  Pat. 
App.  640,  2  Ross's  Leading  Cases  (Land 
Rights)  loa] 

Argued  for  the  defender— The  sum  for 
which  the  land  might  be  let — the  principle 
laid  down  by  Lord  Curriehill  in  Blantyre 
v.  Dunn,  supra— vaust  form  the  basis  of 
the  redemption  price,  because  here  there 
was  no  actual  rent— Stewart  v.  Bulloch, 
January  14,  1881,  8  R.  384,  18  S.L.R.  240. 
For  this  reason  too  Home  v,  Belhaven, 
supra,  and  similar  cases,  were  inapplicable. 
The  prohibition  against  subinfeudation 
applieo  only  to  about  one-third  not  two- 
thirds  of  the  ground,  but  in  any  case  it 
could  not  affect  the  annual  value  of  the 
ground,  for  it  might  have  been  let  on  a 
long  lease — long  enough  to  make  it  worth 
while  the  tenant  building — 09  or  even  000 
years ;  feu-duties  and  tack -duties  equally 
fell  under  the  Aci  or  1400,  cap.  36 ;  and  a 
feu  was  but  a  perpetual  lease— Stair,  ii,  3, 34, 
ii,  4, 16,  ii,  4,  21.  The  ground  had  for  many 
years  been  dedicated  as  a  building  site,  and 
had  at  the  raising  of  the  action  again 
begfun  to  be  applied  as  such.    This  distin- 
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g^ished  it  from  The  School  Board  of  Neil- 
ston,  supra,  and  it  fell  under  the  saving 
clause  of  the  Lord  Justice-Clerk's  opinion 
therein.  That  case,  moreover,  dealt  with 
a  ground  annual,  a  debUum  fundi,  not  with 
a  contract  of  location.  The  commencement 
of  building  operations  showed  that  to  the 
pursuer  the  value  was  as  a  building  site, 
and  the  open  market  was  not  necessarily 
the  test  of  value  —  M'Laren  v.  Burns, 
February  18,  1886,  13  R.  580,  23  S.L.R.  808; 
Hill  T.  Caledonian  BaUioay,  December  21, 
1877, 6  B.  386.  To  ascertain  the  appropriate 
nae  of  the  ground  and  the  year's  rent 
therefor,  the  whole  year  must  be  looked  at, 
not  one  isolated  day  in  it  when  it  happened 
to  be  hare— Boustoun  v.  Bitchanan,  March 
1, 1802, 19  B.  621,  20  S.L.B.  496. 

At  advising— 

Lord  Justice  -  Clebk— The  subject  in 
respect  to  which  a  casualty  has  to  be  fixed 
in  this  case  is  one  which  up  to  1004  was 
occupied  by  buildings,  and  which,  although 
it  was  not  occupied  by  buildings  at  the 
date  of  the  summons,  was  in  an  unoccupied 
state  solely  because  the  buildings  were 
pulled  down  with  a  view  to  the  immediate 
erection  of  new  buildings  which  have  since 
been  placed  upon  the  ground.  It  was  there- 
fore plainly  a  building  site,  and  the  question 
to  be  decided  is  for  what  could  it  be  let  at 
the  date  of  the  raising  of  the  action  in  these 
circumstances.  The  pursuers  maintain  that 
this  should  be  ascertained  by  a  considera- 
tion of  what  could  be  g^t  for  the  site,  not 
as  a  building  stance  but  as  a  piece  of  bare 
ground  let  for  a  year  for  some  temporary 
piiirpose,  such  as  a  builder's  yard  or  any 
similar  use  to  which  a  piece  of  ground  on 
which  there  was  no  immediate  prospect  of 
buildings  being  put  up  might  be  put  for  a 
time.  I  can  see  no  ground  for  taking  any 
such  course  in  estimating  the  fair  value 
from  year  to  year  of  this  ground,  which 
was  only  for  the  moment  a  site  without 
buildings  actually  standing  on  it,  but  which 
never  for  any  year  of  time  stood  in  that 
position.  The  facts  in  this  case  are  peculiar, 
and  I  agree  with  the  Lord  Ordinary  that  it 
cannot  De  ruled  by  any  previous  decision. 
But  I  agree  with  him  also  that  in  taking 
the  course  he  has  done,  he  infringes  in  no 
way  any  principle  on  which  any  of  the 
decided  cases  is  based.  I  think  the  assess- 
ment of  the  fair  feu-duty  at  the  sum  at 
which  he  has  fixed  it,  is  a  perfectly  fair 
assessment  on  the  data  before  him,  and 
must  be  taken  as  "  the  sum  for  which  they 
might  then  be  let." 

Iwould  therefore  move  that  his  judg- 
ment be  afiBrmed. 

Lord  Ktllacht  —  I  am  of  the  same 
opinion.  I  am  entirely  satisfied  with  the 
Lord  Ordinary's  judgment. 

Lord  Storhonth  Darling  and  Lord 
Low  concurred. 

The  Court  adhered. 

Counsel  for  Pursuers  (Beclaimers)  — 
Craigie,  K.C.  — J.  D.  Millar.  Agents— 
luglis,  Orr,  &  Bruce,  W.S. 


Counsel  for  Defender  (Respondent)  — 
Wilson,  K.C.— Chree.  .^ents— Carment, 
Wedderburn,  &  Watson,  W.S. 


Saturdatf,  February  10. 

SECOND    DIVISION. 

COBBErS  TBUSTEES  v.  ELLIOTTS 
TBUSTEES  AND  OTHERS. 

<Succ«Mton — Vesting — Vestirug  subject  to 
Defeasance  —  Conditional  rnstitvMon  of 
Class  Members  of  which  not  Ascertained 
— Direction  to  Sell  and  Divide— Effect  on 
Postponement  of  Vesting. 

A  truster  directed  his  trustees  to  hold 
his  heritable  property  and  apply  the 
annual  proceeds  for  the  maintenance  of 
A,  declaring  that  if  A  should  be  sur- 
vived by  lawful  issue  his  trustees  should 
hold  the  heritable  property  and  apply 
the  proceeds  for  the  maintenance  and 
education  of  said  issue,  and  should  con- 
vey it  to  said  issue  equallv  on  their 
attaining  majority ;  but  in  tne  event  of 
A  not  having  lawful  issue,  or  of  his 
issue  dying  before  majority,  then  his 
trustees  were  to  "thereupon  sell  said 
heritable  property  and  divide  the  free 
proceeds  thereof  as  follows: — viz.,  one- 
fourth  part  thereof  to  the  children  of 
B  equally,  one-fourth  to  the  children  of 
C  eqiially,  one-fourth  to  E,  one-fourth 
to  F,  whom  failing  to  his  children 
equally  per  capita.  A  survived  the 
testator  and  died  unmarried. 

In  a  special  case  dealing  with  the 
provisions  to  B's  children,  field  that 
vesting  was  not  postponed  till  the  death 
of  A,  but  took  place  a  morte  testatoris 
in  the  children  of  B  alive  at  the  time  of 
the  testator's  death,  subject  to  defeas- 
ance in  the  event  of  A  dying  leaving 
issue. 

Forbes  v.  Luckie,  January  26,  1838, 
16  S.  374;  Carleton  v.  Thomson,  July 
30,  1867,  5  Macph.  (H.L.)  151;  MUler 
V.  Finlay's  Trustees,  February  25,  1875, 
2  R.  (H.L.)  1,  commented  on. 
Succession — Vesting — Uniform,.  Period  of 
Vesting— No  Presumption  in  favour  of. 
Per  Lord  Kyllachy— "I  fliink  it  is 
clear  both  on  principle  and  authority 
that  there  is  no  general  presumption  as 
against  vesting  of  different  provisions 
at  different  periods." 
Succession— Vesting— Destination  to  Ishue 
— Contingencies  depending  on  Birth  or 
Survivance  of  Issue — Conditional  Insti- 
tution of  Issue  —  Suspensive  or  Reeolu- 
tive  Condition. 

Per  Lord  Kyllachy— "It  is  now,  I 
apprehend,  settled  law  that  destina- 
tions to  issue  or  contingencies  depend- 
ing on  the  birth  or  survivance  of  issue 
operate  generally  not  as  suspensive  but 
as  resolutive  conditions,  and  nave  there- 
fore no  effect  in  the  event  of  no  issue  in 
fact  existing. 

Thompson's  Trustees  v.  Jamxeson, 
January  26,  1900,  2  F.  470,  37  S.L.B.  346, 
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and  WyU£s  Trvsteea  v.  Wylie  and 
Others,  29th  November  1002  (reported 
infru),  referred  to. 
The  Reverend  Adam  Corbet,  who  died  on 
11th  October  1886,  left  a  trust-disposition 
and  settlement  by  which  he  conveyed  his 
whole  means  and  estate  to  trustees  for 
various  purposes.  The  tenth  purpose  was 
in  the  following  terms : — "  I  direct  my 
trustees  to  hold  and  manage  my  heritable 

Sroperties  in  Aberdeen,  including  feu- 
uties  and  ground-rents  there  belonging 
to  me,  and  expend  and  apply  the  free 
yearly  proceeds  and  revenue  thereof  for 
the  maintenance  and  comfort  of  my  half- 
brother  Robert  Corbet,  commencing  at  the 
first  term  of  Whitsunday  or  Martinmas 
after  m^  death,  and  subject  to  this  declara- 
tion, VIZ.,  that  the  interest  of  the  said 
Robert  Corbet  in  the  same  shall  be  purely 
alimentary,  and  shall  not  be  assignable  by 
him,  or  attachable  for  his  debts  or  deeds, 
declaring  that  if  the  said  Robert  Corbet 
shall  have  and  be  survived  by  lawful  issue, 
my  trustees  shall  hold  and  manage  said 
heritable  property,  ground-rents,  and  feu- 
duties,  and  expend  and  apply  the  free 
annual  revenues  or  proceeds  thereof  for 
the  maintenance,  upbringing,  and  educa- 
tion of  said  issue,  and  shall  convey  said 
heritable  property,  feu-duties,  and  ground- 
rents  to  said  issue  equally  on  their  attain- 
ing majority;  but  that  ii  the  said  Robert 
Corbet  shall  not  have  lawful  issue,  or 
having  lawful  issue,  that  all  of  them  shall 
die  before  majority,  my  trustees  shall  there- 
upon sell  said  heritable  property,  feu-duties, 
and  ground  -  rents,  and  divide  the  free 
proceeds  thereof  as  follows,  viz.,  one-fourth 
part  thereof  to  the  children  of  the  said 
James  Corbet  equally,  one  -  fourth  part 
thereof  to  the  children  of  the  said  Mrs 
Christian  Corbet  or  Davidson  equally,  one- 
fourth  part  thereof  to  the  said  Mary  Frances 
Hen^,  and  one-fourth  part  thereof  to  the 
said  William  Stewart— whom  failing,  to  bis 
children  equally  per  capita." 

Robert  Corbet  died  on  29th  April  1004 
unmarried.  James  Corbet  died  on  20th 
August  18SQ.  He  had  a  family  of  five, 
viz.,  one  son  and  four  daughters.  The 
son  predeceased  the  truster  unmarried ; 
two  daughters  survived  the  truster,  but 
predeceased  the  liferenter  Robert  Corbet, 
leaving  representatives;  two  daughters  sur- 
vived me  truster  and  the  liferenter  Robert 
Corbet. 

A  special  case  was  brought  to  determine 
the  rights  of  James  Corbet's  children  and 
their  representatives  under  the  tenih  pur- 
pose of  the  settlement.  The  first  parties  to 
the  case  were  the  Rev.  Adam  Corbet's 
trustees,  the  second,  third,  fourth,  fifth, 
sixth,  seventh,  and  eighth  parties  were 
the  representatives  of  the  two  daughters 
who  had  predeceased  the  liferenter,  the 
ninth  parties  were  the  two  daughters 
who  survived  the  liferenter. 

The  questions  of  law  submitted  to  the 
Court  were,  inter  aim— "(1)  Did  the  one- 
fourth  of  the  estate  of  the  late  Dr  Adam 
Corbet  destined  to  the  children  of  James 
Corbet  by  the  tenth  purpose  of  the  said 
trust -disposition  and  deed  of  settlement 


vest  a  morte  teetatoris  in  the  children  of 
Dr  James  Corbet  alive  at  the  death  of  the 
truster,  but  subject  to  defeasance  in  the 
event  of  the  said  Robert  Corbet  dying 
leaving  issue?  or  (2)  Was  vesting  of  the 
said  one-fourth  postponed  till  the  death  of 
Robert  Corbet  the  liferenter?" 

Arg^ued  for  the  second,  &c. ,  parties— There 
was  vesting  a  morte  teatatoria  in  James' 
children  subject  to  defeasance  in  the  event 
which  did  not  happen  of  Robert  leaving 
\Ba\x&~SneW»  Trustees  v.  Morrison,  Novem- 
ber 4, 1875,  4  R.  709 ;  Taylor,  <fcc.  v.  GilheH's 
Trustees,  Julv  12,  1878,  6  R.  (H.L.)  217,  15 
S.L.R.  776;  Thompson's  Trustees  v.  Jamie- 
sou,  January  26,  1000,  2  P.  470,  37  8.L.R. 
S46.  The  fact  that  the  members  of  the 
class  were  not  finally  ascertained  did 
not  prevent  vesting  a  morte  testaioris — 
Forbes  v.  Luckie,  January  26,  1838,  16  S. 
374;  Carleton  v.  Thomson,  July  30,  1887, 
5  Macph.  (H.L.)  151 ;  Millew.  Firuay's  Trus- 
tees, February  25,  1875,  2  R.  (H.L.)  1.  And 
the  fact  that  the  class  took  its  vested  right 
subject  to  defeasance  was  also  immaterial — 
Houston  V.  Houston's  Trustees,  1884,  1 
S.L.T.  403,  2  S.L.T.  118;  Cummin^s  Trus- 
tees V.  Anderson,  November  1.5, 1S65,  23  R. 
94,  Lord  M'Laren,  p.  07,  33  S.L.R.  77.  The 
direction  to  sell  ana  divide  did  not  postoone 
veatiiig  —  Ballantyne's  Trustees  v.  Kidd, 
February  18, 1808,  25  R.  621,  35  S.L.R.  488. 
And  the  destination  of  William  Stewart's 
share  did  not  afllect  the  present  question, 
inasmuch  as  the  conditional  institution  of 
his  children  did  not  suspend  vesting  in  him 
and  even  if  it  did,  there  was  no  presumption 
of  law  in  favour  of  the  same  period  of  vest- 
ing for  all  provisions  under  a  settlement. 

Argued  for  the  ninth  parties — Vesting 
waa  postponed  until  the  death  of  Robert 
Corbet,  because  the  estate,  to  one-fourth  of 
which  James  Corbet's  children  became  en- 
titled, did  not  come  into  existence  until 
that  event — Adam,'s  Trustees  v.  Carrick, 
June  18,  1896,  23  R.  828,  33  S.L.R.  620; 
Oraham's  Trustees  v.  Qraham,  November 
30,  1899,  2  F.  232,  37  S.L.R.  163;  Roberts' 
Trustees  v.  Roberts,  March  3,  1903,  6  F.  541, 
40  S.L.R.  387;  Alvea'  Trustees  v.  Grant, 
June3,1874, 1R.969, 11S.L.R.559.  Vesting 
in  a  class  a  morte  subject  to  defeasance 
could  only  take  place  where  the  members 
of  the  class  were  ascertained  at  the  date  of 
death — Steel's  Trustees  v.  Steel,  December 
12,  1888,  16  R.  204,  at  206,  26  S.L.R.  146.  In 
the  cases  of  SnelVs  Trustees  and  Taylor, 
dt.  sup.,  the  question  of  the  possibility  of 
vesting  in  an  unascertained  class  was  not 
considered.  The  cases  of  Corbetts  Trus- 
tees V.  Pollock,  June  18,  1801,  3  F.  963,  38 
S.L.R.  723,  and  Wright's  Trustees  v.  Wright, 
February  20,  1894,  21  R.  668,  31  S.L.R  i&O, 
indicated  that  the  doctrine  of  vesting  sub- 
ject to  defeasance  would  not  be  extended  to 
such  a  case  as  the  present.  The  destination 
to  William  Stewart  and  his  children  must 
be  read  along  with  the  destination  to  James 
Corbet's  children,  as  there  was  a  legal  pre- 
sumption in  favour  of  a  uniform  period  for 
the  vesting  of  provisions  under  a  settle- 
ment. Now,  the  conditional  institution  of 
William  Stewart's  children  had  the  effect 
of  postponing  vesting  in  bis  case  and  there- 
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fore   also    in  the  case  of  James  Corbet's 
children. 

Lord  KTiXACErr — In  this  special  case  I 
am  of  opinion  that  the  first  question  falls 
to  he  answered  in  the  affirmative.  Apart 
from  the  destination-over  to  the  possible 
issue  of  the  liferenter,  there  could,  I  api>re- 
hend,  be  no  possible  obstacle  to  vesting 
a  morte  in  the  existing  children  of  James 
Corbet,  and  it  is  now,  I  apprehend,  well 
settled  that  destinations  to  issue,  or  con- 
tingencies depending  on  the  birth  or  sur- 
vivance  of  issue,  operate  generally  not  as 
suspensive  but  as  resolutive  conditions,  and 
have  therefore  no  effect  in  the  event  which 
occurred  here  of  no  issue  in  fact  existing. 
This  principle — ^flrst  recognised  in  the  cases 
of  SnelPs  Trustees  v.  Morrison  (4  B.  709), 
and  Taylor  v.  CHibert's  Trustees  {5  R.  {H.L.) 
217) — was  fully  formulated  in  the  opmions 
and  accepted  and  applied  by  the  whole 
Court  in  the  recent  case  of  Thompson's 
Trustees  v.  Jamieson  (2  F.  479);  and  it 
appears  to  me  to  be  decisive  of  the  present 
question. 

It  is  said  that  the  children  of  James 
Corbet  are  here  instituted  as  a  class  and 
not  named  individually;  and  that  as  the 
naembership  of  the  class  might  fluctuate 
between  the  death  of  the  truster  and  the 
period  of  division,  there  could  be  no  vesting 
a  morte  in  a  class  which  was  thus  in  a 
sense  indefinite.  But  it  is  now,  I  apprehend, 
too  late  to  urge  that  particular  ai^ument. 
If  not  previously,  it  was  expressly  negatived 
in  the  case  of  Forhes  v.  Liickie  (16  S.  374). 
And  that  case  has  been  followed  by  several 
other  cases  of  a  later  date — the  accepted 
doctrine  being  that  there  may  quite  well 
be  vesting  a  morte  in  the  members  of  a 
class  existing  at  the  date  of  vesting,  subject 
it  may  be  to  diminution  of  shares  pro 
tanto  if  before  the  date  of  division  new 
members  of  the  class  come  into  existence. 
All  this  will  be  found  explained  in  Lord 
Corehouse's  judgment  in  the  case  of  Forbes 
V.  Ltickie,  in  the  judgment  of  Lord  Colon- 
say  in  the  case  or  Carleton  v.  Thomson  (5 
Macph.  (H.L.)  151),  and  in  the  judgment  of 
Lord  Cairns  in  the  case  of  Miller  v.  Pinlay's 
M.  C.  Trustees  (2  R.  (H.L.)  1). 

It  was  also  contended  that  vesting  a 
morte  was — as  regards  one  of  the  shares  of 
residue  (a  share  not  here  in  question) — 
excluded  by  the  existence  of  a  destiiiation- 
over  to  the  legatee's  (W.  Stewart's)  issue, 
and  that  this  oeing  so  there  was  a  strong 
presumption  against  different  periods  of 
vesting  with  respect  to  different  parts  of 
ibe  residue.  To  this,  however,  there  are 
two  answers.  In  the  first  place,  I  think 
it  clear,  both  on  principle  and  authority, 
that  there  is  no  general  presumption  as 
against  vesting  of  different  provisions  at 
dSfferent  periods.  The  scheme  of  the  settle- 
ment may  require  or  presume  uniform 
vestiiw ;  but  it  is,  I  think,  impossible  to  say 
tbat  tfiere  is  anything  of  that  kind  here. 
Further,  and  in  the  next  place,  it  appears 
to  me  tbat  upon  the  principle  already 
referred  to,  accepted  as  I  have  said  by 
the  whole  Court  in  the  case  of  Thompson's 
Trustees  v.  Jamieson,  the  destination-over 


to  William  Stewart's  children  is  entirely 
consistent  with  vesting  a  morte  in  William 
Stewart,  subject  to  defeasance  in  the  event 
of  his  dying  oef ore  the  period  of  payment 
leaving  children.  I  had  occasion  to  consider 
that  question  some  years  ago  in  the  Outer 
House  in  the  case  of  Wylie's  Trustees, 
November  1902  {reported  infra,  next  case) 
in  which  a  similar  question  arose,  and  in 
which  my  judgment  may  be  referred  to. 
There  was  a  reclaiming-note  to  this  Divi- 
sion of  the  Court,  but  on  the  particular 
point  in  question  the  reclaiming-note  was 
not,  I  understand,  pressed. 

Lord  Low — The  questions  in  this  case 
depend  upon  the  construction  to  be  put 
upon  the  tenth  purpose  of  the  trust-disposi- 
tion and  settlement  of  the  deceased  Rev. 
Adam  Corbet,  \^ho  died  upon  11th  October 
1876.  He  there  directed  his  trustees  to 
hold  his  heritable  properties  in  Aberdeen 
(which  consisted  of  houses,  building-ground, 
and  feu-duties),  and  to  apply  the  free  yearly 
proceeds  for  the  maintenance  of  his  brother 
Robert  Corbet  as  an  alimentary  provision, 
"declaring  that  if  the  said  Robert  Corbet 
shall  have  and  be  survived  by  la-nful  issue, 
my  trustees  shall  hold  and  manage  said 
heritable  property  and  expend  and  apply 
the  free  annual  proceeds  thereof  for  the 
maintainance,  upbringing,  and  education  of 
said  issue,  and  shall  convey  said  heritable 
property  to  said  issue  equally  on  their 
attaining  majority." 

If,  however,  Robert  Corbet  should  not 
have  issue,  or  if  they  should  all  die  before 
majority,  the  truster  directed  his  trustees 
to  sell  the  heritable  properties  and  to 
divide  the  free  proceeds  into  four  parts, 
and  to  pay  "one-rourth  part  to  the  children 
of  the  said  James  Corbet"  (also  a  brother 
of  the  truster)  "equally,  one-fourth  part  to 
the  children  of  the  said  Mrs  Christian 
Corbet  or  Davidson"  (a  sister  of  the  truster) 
"  equally,  one-fourth  l>art  to  the  said  Mary 
Francis  Henry"  (a  niece  of  the  truster), 
"and  one-fourth  part  to  the  said  William 
Stewart"  (a  nephew  of  the  truster),  "whom 
failing  equally  to  his  children  per  capita." 

Robert  Corbet  was  never  married,  and 
died  on  29th  April  1904,  and  the  question  is 
whether  the  one-fourth  of  the  price  of  the 
heritable  properties  destined  to  the  children 
of  James  Corbet  vested  in  them  a  morte 
testatoris  or  at  the  death  of  Robert  Corbet. 

It  was  contended,  in  the  first  place,  that 
vesting,  even  subject  to  defeasance,  could 
not  take  place  in  the  children  of  James 
Corbet  until  Robert  Corbet's  death,  because 
the  estate  to  one-fourth  of  which  they  were 
given  right  did  not  come  into  existence 
until  that  event.  That  argument  was 
founded  ufjon  the  fact  that  if  Robert 
Corbet  left  issue  the  trustees  were  directed 
to  divide  the  actual  heritable  properties 
among  such  issue,  and  that  it  was  only  in 
the  event  of  failure  of  such  issue  tbat  the 
heritable  properties  were  to  be  converted 
into  money,  which  was  the  subject  of  the 
bequest  to  James  Corbet's  children  and  the 
other  parties  named.  I  do  not  think  that 
the  argument  is  sound,  because  it  seems  to 
me  that  the  direction  to  sell  was  merely 
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intended  to  simplify  administration.  The 
number  of  persons  fayoured  in  the  event 
of  Robert  Oorbet  dying  without  issue  might 
have  been  very  considerable,  and  it  is  of 
course  much  more  convenient  to  divide 
money  among  a  number  of  people  than 
land  or  houses. 

Now,  if  the  direction  to  sell  at  the  par- 
ticular date  does  not  affect  the  question  of 
vesting,  the  destination  to  be  construed  is, 
when  stripped  of  superfluities,  in  form  a 
very  simple  and  familiar  one.  It  is  really  a 
destination  to  Robert  Corbet  in  liferent 
allenarly  and  to  his  children  naacituri  in 
fee,  whom  failing  to  the  children  of  James 
Corbet.  That  is  the  kind  of  case  to  which 
the  doctrine  of  vesting  subject  to  defeas- 
ance has  been  held  to  De  applicable;  and 
the  only  ground  upon  which  it  was  main- 
tained that  vesting  subject  to  defeasance 
did  not  take  place  in  the  children  of  James 
Corbet  at  the  truster's  death  was  that  the 
individuals  composing  this  class  —  James 
Corbet's  children  —  were  not  then  ascer- 
tained, James  Corbet  being^  alive,  and  it 
being  possible  that  additional  children 
might  be  bom  to  him. 

That  argument  was  founded  upon  the 
well-known  exposition  of  the  law  of  vesting 
subject  to  defeasance  which  was  given  by 
Lonl  President  Inglis  in  the  case  of  SteeUa 
Truces  (16  R.  2(H).  His  Lordship  there 
figured  the  case  of  a  destination  of  a  fund 
to  the  children  of  the  testator  in  liferent 
allenarly  and  their  children  if  any  in  fee, 
whom  niiling  to  another  person  or  class  of 
persons  in  ateolute  property,  and  his  state- 
ment of  the  law  applicable  to  such  a  case, 
upon  a  consideration  of  all  the  authorities, 
was,  that  "if  the  person  or  persons  so 
called  are  known,  or  the  individuals  com- 
posing the  class  are  ascertained  at  the 
death  of  the  testator,  the  fee  will  vest  in 
them,  subject  to  defeasance,  in  whole  or  in 
part,  in  the  event  of  the  liferenters  or  any 
of  them  leaving  issue ;  if  they  are  not  so 
known  and  ascertained,  the  fee  will  not 
vest  until  the  occurrence  of  the  event  which 
will  determine  who  are  the  persons  called, 
or  until  the  individuals  composing  the  class 
are  ascertained." 

Now,  if  no  more  is  meant  by  that  passage 
than  that  where  thei-e  is  a  destination  to  a 
class  of  persons  there  can  be  no  vesting 
unless  and  until  such  a  class  comes  into 
existence,  then  there  is  nothing  in  the  Lord 
President's  dictum  inconsistent  with  the 
view  that  vesting  took  place  in  James 
Corbet's  children  o  tnorte  testatoris.  If, 
however,  what  was  meant  was  that  where 
the  destination  is  to  the  children  of  A,  and 
A  has  children  at  the  death  of  the  testator, 
vesting  cannot  take  place  in  them  if  it  be 
possible  that  the  number  of  the  individuals 
composing  the  class  may  be  increased  by 
the  .subsequent  birth  of  children,  there  is, 
so  far  as  I  can  find,  no  prior  authority  for 
the  proposition. 

Now,  I  find  in  the  decisions  that  in  some 
cases  a  destination  to  the  children  of  A  has 
been  held  to  vest  the  fund  in  the  children 
existing  at  the  death  of  the  testator  to  the 
exclusion  of  children  subsequently  bom, 
and  in  other  cases  in  the  children  existing 


at  the  death  of  the  testator  and  also  in 
children  subsequently  born  as  they  come 
into  existence,  but  I  find  no  case  in  which, 
in  the  absence  of  anything  of  the  nature  of 
a  survivorship  clause,  or  of  a  contingency 
personal  to  the  legatees,  vesting  a  morte 
has  been  negatived  when  children  were 
then  in  elistence,  for  the  sole  reason  that 
the  number  of  the  children  might  be  in- 
creased by  subsequent  births. 

The  leading  cases  upon  the  subject  appear 
to  me  to  be  Forbes  v.  Luckie,  16  8.  374 ; 
Carleton  v.  Thomson,  5  Macph.  (H.L.)  151 ; 
AudMUlery.  Finlay's  Trustee8,2R.  (H.L.)l. 

In  the  first  of  these  cases  the  testator 
directed  his  executors  to  pay  the  interest  of 
the  estate  to  his  daughter  Mrs  Lawrie,  and 
after  her  death  "  to  pay  the  whole  remainder 
and  residue  of  my  estate  to  the  whole 
children  of  the  said  Mrs  Lawrie  to  be  law- 
fully procreated  of  her  body,  share  and 
share  alike."  The  testator  died  in  1811,  at 
which  date  Mrs  Lawrie  had  two  children. 
Both  of  these  children  predeceased  Mrs 
Lawrie,  who  survived  until  1836  but  had  no 
other  children.  It  was  held  that  the  residue 
had  vested  in  the  two  children  at  the  death 
of  the  testator.  It  is  plain  that  that  con- 
clusion could  not  have  been  arrived  at  if 
vesting  depended  upon  whether  the  whole 
individuals  composing  the  favoured  class 
had  been  ascertained,  because  Mrs  Lawrie 
might  have  given  birth  to  children  after  the 
death  of  the  testator.  The  ground  of  judg- 
ment was  put  very  shortly  by  Lord  Fullar- 
toD,  who  said  that  he  saw  no  reason  "  for 
denying  effect  to  words,  although  relating 
to  children  to  be  procreated,  which  woula 
confessedly  have  created  a  vested  right  in 
an  individual  named." 

In  Carleton  v.  Thomson,  Lord  Colonsay, 
who  delivered  the  judgment  of  the  House, 
after  referring  with  approval  to  Forbes  v. 
Luckie,  stated  the  law  in  the  following 
terms: — "Hie  circumstance  that  some  or 
the  members  of  the  favoured  class  were 
unborn  at  the  testator's  death  is  no 
obstacle  to  the  right  vesting  in  each  of 
them  so  soon  as  they  respectively  come 
into  existence,  although  tne  amount  of 
the  benefit  to  accrue  to  each  may  not  be 
then  ascertainable.    That  is  qiiite  settled." 

That  is  a  very  distinct  and  unequivocal 
statement  of  the  law. 

Hie  case  of  Miller  v.  Finlay's  Trustees 
is  a  somewhat  striking  illustration  of  the 
doctrine  that  the  postponement  of  the 
period  of  payment  untu  the  termination 
of  lifei-ent  rights,  will  not  prevent  vesting 
in  a  favoured  class  of  feears,  even  although 
it  is  possible  that  the  members  composing 
the  class  may  be  increased  in  numbers 
between  the  death  of  the  testator  and  the 
termination  of  the  liferents.  The  case 
related  to  an  inter  vivos  trust,  the  truster 
having  disponed  a  heritable  property  to 
trustees.  The  purposes  of  the  trust  were 
for  payment  of  the  yearly  income  to  the 
truster  during  his  life,  and  after  his  death 
to  his  wife  if  she  should  survive  him,  and 
"after  the  determination  of  the  foresaid 
liferents  in  trust  for  the  whole  lawful 
children  of  the  present  marriage"  between 
the  truster  and  bis  wife,  "stiare  and  share 
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alike."  It  was  further  declared  that  "  the 
fee  or  principal  of  the  shares  of  the  said 
children  shall  be  payable  after  the  de- 
termination of  the  said  liferents,  and  after 
the  whole  children  who  shall  have  sur- 
vived" the  spouses  "and  who  shall  be  alive 
shall  have  attained  majority." 

lliia  Court  held  that  nothing  vested  in 
the  children  until  the  terminalion  of  the 
liferents,  the  main  ground  of  iudgment 
being  that  the  declaration  which  I  have 
quoted  in  regard  to  the  fee  or  principal  of 
the  shaxes  amounted  to  a  condition  of 
sui-vivorship.  The  House  of  Lords,  how- 
ever, held  that  vesting  took  place  at  the 
date  when  the  trust  was  constituted,  in 
children  then  born  and  in  others  as  they 
came  into  existence. 

It  was  argued  that  in  all  these  cases  the 
children  in  whom  vesting  was  held  to  have 
taken  place  were  institutes,  whereas  here 
the  question  arises  in  regard  to  conditional 
institutes  who  are  to  take  onl^  in  the 
event  of  failure  of  issue  of  the  liferenter. 
I  do  not  think  that  that  distinction  is  well 
founded.  In  cases  similar  to  the  present, 
in  which  the  doctrine  of  vesting  suoject  to 
defeasance  has  been  applied,  the  question 
has  always  arisen  because  the  class  called 
as  institutes  did  not  exist  at  the  death  of 
the  testator  and  migbt  never  come  into 
existence.  Of  course  if  they  do  come  into 
existence  the  bequest  in  their  favour  will 
take  effect.  Bat  that  consideration  has  been 
held  not  to  prevent  vesting  taking  place  in 
the  conditional  institutes,  subject  to  de- 
feasance in  the  event  of  the  children  first 
called  coming  into  existence.  In  other 
words  the  conditional  institutes  take 
subject  to  the  condition  that  they  shall 
be  divested  if  the  class  instituted  comes 
into  existence.  That  condition^  however, 
is  resolutive  and  not  suspensive  of  the 
right,  and  therefore  to  suspend  vesting 
there  must  be  something  in  the  destination 
to  the  conditional  institutes  themselves — 
such  as  a  survivorship  clause — which  would 
in  any  event,  even  if  they  had  been  insti- 
tutes, have  prevented  them  taking  an 
immediate  right.  I  think  that  the 
authorities  to  which  I  have  referred  show 
that  there  is  no  element  of  that  kind  in 
this  case,  and  accordingly  I  concur  with 
your  Lordship  that  the  first  question  should 
oe  answered  in  the  affirmative. 

I  have  only  a  word  to  add  in  regard  to 
what  Lord  Kyllachy  said  about  the  destina- 
tion of  one  fourth  of  the  fund  to  "  William 
Stewart,  whom  failing,  to  his  children  /per 
capita."  I  by  no  means  desire  to  indicate 
any  disagreement  with  the  views  expressed 
by  Lord  Kyllachy,  but  merely  to  say  that 
the  question  of  tne  effect  of  that  destina- 
tion appears  to  me  to  be  one  upon  which 
there  is  a  great  deal  to  be  said  upon  both 
sides,  and  that  I  have  not  formed  any 
opinion  upon  the  subject  because  it  did 
not  appear  to  me  to  have  any  direct 
bearing  upon  the  present  case. 

LoBD  Stormonth  Da«linq— I  think  the 
first  question  should  be  answered  in  the 
afBrmative. 


Lord  Justice-Clbbk— That  is  my  opinion 

also. 

The  Court  answered  the  first  question  in 
the  affirmative. 

Counsel  for  First  Parties  —  Ingram. 
Agents— Dalgleish  &  Dohbie,  W.S. 

Counsel  for  Second,  Third,  Fourth,  Fifth, 
Sixth,  Seventh,  and  Eighth  Parties— Mac- 
farlane,  K.C. — Grainger  Stewart — Nicolson 
— J.  H.  Henderson.  Agents  —  Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. — F.  J. 
Martin,  W.S. 

Counsel  for  Ninth  Piwties— M'Lennan, 
K.  C.  —  Chree.  Agen  t  —  Alexander  Ross, 
S.S.O. 


Saturday,  November  29,  1902. 

OUTER    HOUSE. 

[Lord  Kyllachy,  Ordinary. 
WYLIB'S  TRUSTEES  v.  WYLIE  AND 
OTHERS. 

(Referred  to  in  preceding  case.) 

Succesgion  —  Veating  —  Vesting  eub^ect  to 
Defeasance — Conditional  Institution  of 
Issue — Suspensive  and  Resolutive  Con- 
ditions. 

A  marriage  contract  provided  that 
the  trustees  should  during  the  subsist- 
ence of  the  marriage  pay  to  the  wife  or 
to  her  husband  if  ne  survived  her  the 
annual  proceeds  of  the  trust  funds,  and 
with  regard  to  the  capital  that  it  should 
"  belong  to  the  child  or  children  of  the 
said  intended  marriage,  .  .  .  share  and 
share  alike,  .  .  .  declaring  that  if  any 
child  of  the  said  intended  marriage 
shall  have  predeceased  the  said  term  of 
payment"  (m  the  event  which  happened 
the  death  of  the  liferentrix)  "leaving 
lawful  issue,  such  issue  shall  succeed  to 
the  share  of  such  child  so  predeceasing." 
The  liferentrix  survived  her  husband 
and  died  survived  by  several  children 
and  predeceased  by  a  son  A,  who  was 
survived  by  a  daughter  B,  who  survived 
the  liferentrix. 

Held  that  a  contingency  depending 
merely  upon  the  existence  or  survivance 
of  issue  fell  to  be  read  as  a  resolutive 
and  not  as  a  suspensive  condition,  and 
accordingly  that  a  share  of  the  capital 
vested  originally  in  A,  subject,  however, 
to  defeasance  in  the  event,  which  hap- 
pened, of  his  predeceasing  the  term  of 
payment  leaving  lawful  issue,  and  there- 
fore that  B  took  in  her  own  right  as 
conditional  institute. 
By  a  marriage  contract  it  was  provided 
that  the  trustees  should  during  the  subsist- 
ence of   the  marriage   pay   over   to   Mrs 
Elizabeth  Crosbie  or  vV^ie,  the  wife,  or  to 
her  husband  Alexander  Henry  Wylie,  if  he 
survived  her  (which  he  did  not),  the  free 
interest  or  annual  proceeds  of  the  property 
thereby  conveyed;    "and  with  regard  to 
the  disposal  of  the  capital  or  remainder  of 
the  principal  of  the  said-  trust  funds,  when 
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the  same  may  become  available,  and  of  the 
free  interest  or  annual  proceeds  to  accrue 
thereon,  after  the  death  of  the  longest  liver 
of  the  said  Elizabeth  Crosbie  and  Alexander 
Henry  Wylie  .  .  .  the  said  capital  and  pro- 
ceeds thereof  shall  belong  to  the  child  or 
children  of  the  said  intended  marriage  and 
be  payable  at"  Fas  matters  turned  out,  at 
the  death  of  the  liferentrix  Mrs  Wylie)  .  .  . 
declaring  that  "if  any  child  of  the  said  in- 
tended marriage  shall  have  predeceased  the 
said  term  of  payment  leaving  lawful  issue, 
such  lawful  issue  shall  succeed  to  the  share 
of  such  child  so  predeceasing." 

Mrs  Wylie  died  in  1901  predeceased  by 
her  husband  and  survived  by  six  children, 
and  predeceased  by  one,  Napier  Wylie, 
who  died  in  1900  married  and  leaving  an 
only  child  Miss  A.  M.  Wylie.  In  1897 
Napier  Wylie  had  assigned  to  the  Scot- 
tish Metropolitan  Life  Assurance  Com- 
pany, Limited,  his  whole  right  and  interest 
m  the  marriage  contract  fund. 

In  an  action  of  multiplepoinding  raised 
by  the  marriage  contract  trustees  claims 
were  lodged  by  the  Scottish  Metropolitan 
Life  Assurance  Company,  Limited,  and  by 
Miss  A.  M.  Wylie.  The  former  contended 
that  a  right  to  one-seventh  share  of  the 
funds  vested  in  Napier  Wylie  so  as  to  pass 
to  his  assignees  in  virtue  of  the  assignation 
of  1807 ;  the  latter  contended  that  sne  took 
the  one-seventh  share  in  her  own  right  as 
conditional  institute. 

Lord  Kyllachy— .  .  .  .  "It  remains  to 
consider  only  one  other  question,  the  ques- 
tion, namely,  whether  the  share  of  Mr 
Napier  Wylie,  who  predeceased  his  mother, 
vested  in  nim  so  as  to  pass  to  his  assignees 
or  creditors.  The  afQrmative  is  maintained 
by  an  insurance  company  from  whom  he 
seems  to  have  borrowed  monev.  The  nega- 
tive is  maintained  on  behalf  of  his  onl^ 
child— a  daughter — who  claims  to  take  his 
share  in  her  own  right  as  conditional 
institute. 

"I  am  of  opinion  that  the  latter  is  the 
correct  view.  A  child  existing,  and  being 
in  the  event  which  happened  expressly 
instituted,  it  is  not,  I  think,  possible  to  hold 
that  Mr  Napier  Wylie  had  an  absolute 
vested  right  which  be  could  assign  to  the 
child's  prejudice. 

"It  may  be  conceded  that,  apart  from  a 
single  contingency,Napier'sright  was  vested 
and  absolute.  But  there  was  one  contin- 
gency which  did  affect  his  right,  namely, 
that  introduced  by  the  clause  of  the  contract 
which  declares  as  follows: — 'Declaring  that 
if  any  child  of  the  said  intended  marriage 
shall  have  predeceased  the  said  term  of 
payment  leaving  lawful  issue,  such  lawful 
issue  shall  succeed  to  the  share  of  such 
child  so  predeceasing.' 

"It  seems  to  me  that  this  clause  intro- 
duces a  real  contingency,  a  contingency 
depending  on  a  conditional  institution, 
which  cannot  by  any  stretch  of  construc- 
tion be  ignored  or  treated  as  inoperative. 
There  was  indeed  a  doctrine  which  was 
some  time  ago  in  favour  and  which  deter- 
mined the  decisions  in  such  cases  as  Hay's 
Trustees  v.  Hay,  17  R.  961,  and  Ross's  Trus- 


tees V.  Boss,  12  B.  378,  a  doctrine  to  tba 
effect  that  destinations  to  heirs  or  issue  did 
not  constitute  proper  conditional  institu- 
tions, but  were  merely  the  expressions  of 
derivative  rights,  and  therefore  practically 
inoperative.  But  it  must,  I  think,  now  be 
acknowleged  that  that  doctrine  is  no  longer 
tenable.  It  was  emphatically  disapproved 
in  all  the  opinions  in  the  House  of  Lords  in 
the  caseof  iSowman  V.  Bowman  1  F.  (H.L.) 
60,  and  still  more  recently  in  the  opinions 
of  at  least  a  large  majority  of  the  whole 
Court  here  in  the  case  of  Thompson's 
Trustees  v.  Jamieson,  2  F.  470.  The 
latest  case  on  the  subject  is  the  case  of 
Parlane's  Trustees  v.  Farlane,  4  F.  806, 
where  this  is  acknowledged  by  Lord 
M'Laren  with  the  assent  of  the  other 
Judges  of  the  First  Division. 

"Neither  again  can  the  contingency  be 
in  this  case  overcome  by  the  conditional 
institution  being  referred — as  was  found 
possible  in  many  cases,  notably  in  the  case 
of  Bowman— to  some  period  other  than  the 
period  of  division.  In  all — or  nearly  all — 
the  cases  quoted  by  Mr  Chree  that  was  the 
g^und  of  judgment,  or  if  1  might  say  so 
the  door  of  escape.  But  that  is  here  im- 
possible. It  is  not  merely  the  doctrine  of 
Young  v.  Robertson,  24  D.  (H.L.)  1,  which  is 
here  involved;  it  is  the  express  words  of 
the  deed.  For  the  conditional  institution 
here  is  expressly  referable  to  the  predecease 
by  the  primary  institute  of  the  period  of 
division. 

"The  question  therefore  is  what  is  the 
effect  of  this  real  and  operative,  and  as  I 
think  quite  unambiguous,  conditional  insti- 
tution of  Napier  Wylie's  issue?  Up  to  a 
recent  date  and  according  I  think  to  a 
preponderance  of  authority  going  back  for 
a  long  period,  the  result  would  liave  been 
suspension  of  vesting — suspension  which 
would  in  this  case  have  operated  to  defeat 
Napier  Wylie's  right  even  if  he  had  died 
without  issue.  One  does  not  wonder  that 
such  a  result  was  always  reached  with 
reluctance,  but  it  was,  as  I  have  said,  the 
result  reached  in  I  think  I  may  say  many 
cases  going  back  for  a  long  period. 

"Fortunately  however  this  Court,  with  the 
approval  of  the  House  of  Lords,  has  of  late 
years  found  the  means  of  redressing  this 
anomaly,  and  of  doing  so  without  unneces- 
sarily postponing  vesting,  and  without  on 
the  other  hand  sacriflciiur  the  interests  of 
issue  if  they  existed.  For  it  has  now  I 
think  to  be  taken  as  an  established  rule 
of  construction  that  a  contingency  depend- 
ing merely  upon  the  existence  or  survivance 
of  issue  falls  to  be  read  as  a.  resolutive  and 
not  as  a  suspensive  condition.  In  other 
words,  in  a  case  like  the  present  there  is  no 
suspension  of  vesting,  but  vesting  subject 
to  defeasance — defeasance  in  the  event  of 
the  primary  legatee  leaving  issue.  This 
general  doctrine  was  expressly  afBmied  by 
at  least  five  of  the  Judges  in  the  recent  case 
of  Thompson's  Trustees  v.  Jamieson,  2  F. 
470,  and  was  in  effect  I  think  affirmed  by 
the  whole  Court.  I  may  add  that  it  had 
previously  been  recognised  if  not  formulated 
in  various  cases.  Particularly  it  was  recog- 
nised  and   formed  an  alternative  ground 
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of  judgment  in  Lord  Rutherfiird  Clark's 
opinion  in  the  case  of  Byarg'  Trustees,  14 
R.  1031 — a  case  which  I  rather  think  has 
been  a  good  deal  misunderstood. 

"The  result  is  that  as  regards  Napier's 
share  under  the  marriage  contract  it  goes 
to  his  child,  and  that  the  competing  claims 
fall  to  be  repelled." 

The  Lord  Ordinary  pronounced  an  inter- 
locutor upholding  tne  contention  of  Miss 
A.  M.  Wylie. 

Counsel  for  Pursuers  and  Real  Raisers — 
Younger  —  T.  B.  Morison.  Agents  — 
Hsauifton,  Kinneso-,  &  Beatson,  W.S. 

Counsel  for  the  Scottish  Metropolitan 
Life  Assurance  Company  —  Dundas,  K.C. 
— Chree.  Agents— Wishart  &;  Sanderson, 
W.S. 

Counsel  for  Miss  A.  M.  Wylie — Fleming 
— Blackburn.  Agents — Tods,  Murray,  & 
Jamieson,  W.S. 


HIGH  OOUET  OF  JUSTIOIAEY. 


Tuttday,  February  20. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth-Darling.) 

MAGISTRATES  OF  CRIEFF  v.  YOUNG. 

Justiciary  Cases — Small  Debt  Appeal — 
Oppression — Deviation  from  Statutory 
Form— Burgh  Police  (Scotland)  Act  1888 
(55  and  66  Vict.  cap.  55),  sees.  141  and  339 
— Action  by  Com.m.issioner8  for  Expense 
of  Street  Paving — Appeal  Against  "Any 
Order,  Deliverance,  or  Act  of  the  Com- 
missionetv" — Proof  Allowed  that  Work 
teas  Improperly  Executed — Small  Debt 
(Scotland)  Act  1837  (7  WUl.  IV,  and  1 
Vict.  cap.  41),  sec.  31. 

In  a  small  debt  action  for  the  pro- 
portion of  the  cost  of  paving  the  street 
applicable  to  the  defender^  property 
which  abutted  thereon,  the  defence 
was  stated  that  the  operations  in  ques- 
tion had  been  improperly  executed 
and  had  damaged  tne  property.  The 
Sheriff  -  Substitute  allowed  a  proof, 
and  repelled  an  objection  by  the  pur- 
suers to  the  competency  thereof,  taken 
on  the  g^-ound  tnat  the  defender  had 
not  appealed  at  the  time  and  in  the 
manner  provided  by  the  Burgh  Police 
(Scotland)  Act  1892,  sec,  339,  and  that 
the  pursuers  consequently  were  entitled 
to  decree  without  inquiry.  After  proof 
and  on  consideration  of  a  report  from 
a  civil  engineer  to  whom  he  had 
remitted,  tne  Sheriff -Substitute  dis- 
missed the  action.  The  pursuers  ap- 
pealed. Held  that  the  small  debt  ap- 
peal was  incompetent,  as  there  was  no 
oppression  or  deviation  in  point  of  form 
from  the  statutory  enactments  on  the 
part  of  the  Sheriff,  but  at  most  only  an 
error  in  law. 
VOL.  XLin. 


Optntona  (per  Lord  Justice-Clerk  and 
Lord  Stormonth  Darling)  that  the  ap- 
peal under  section  339  of  the  Burgh 
Police  (Scotland)  Act  1882  was  not  the 
respondent's  remedy  in  such  a  case  as 
was  here  disclosed. 

The  Small  Debt  (Scotland)  Act  1837  (7  Will. 
IV,  and  1  Vict.  cap.  41),  sec.  31,  which  gives 
an  appeal  against  any  decree  pronounced 
under  the  Act  to  the  next  Circuit  Court  of 
Jitsticiary,  and  failing  such  Court  to  the 
High  Court  of  Justiciary  at  Edinburgh, 
contains  this  proviso — "Provided  always 
that  such  appeal  shall  be  competent  only 
when  founded  on  the  ground  01  comiption 
or  malice  or  oppression  on  the  part  of  the 
Sheriff,  or  on  such  deviations  m  point  of 
form  from  the  statutory  enactments  as  the 
Court  shall  think  took  place  wilfully,  or 
have  prevented  substantial  justice  from 
having  been  done,  or  on  incompetency, 
including  defect  of  jurisdiction  of  the 
Sheriff.'^ 

The  Burgh  Police  (Scotland)  Act  1892  (56 
and  56  Vict.  cap.  55)  enacts,  section  141 — 
"  The  owners  of  all  lands  or  premises  front- 
ing or  abutting  on  any  street  shall,  at  their 
own  expense,  when  required  by  the  Com- 
missioners, cause  footways  before  their 
properties  respectively  on  the  side  of  such 
street  to  be  made,  and  to  be  well  and 
sui9ciently  paved,  or  constructed  with 
such  material  and  in  such  manner  and 
form  and  of  such  breadth  as  the  Commis- 
sioners shall  direct.  .  .  ." 

Section  33&— "Any  person  liable  to  pay 
or  to  contribute  towai-ds  the  expense  of 
any  work  ordered  or  required  by  the 
Commissioners  under  this  Act,  and  any 
person  whose  property  may  be  affected, 
or  who  thinks  himself  aggrieved  by  any 
order,  or  resolution,  or  deliverance,  or  act 
of  the  Commissioners  made  or  done  under 
any  of  the  provisions  herein  contained, 
may,  unless  otherwise  in  this  Act  specially 
provided,  appeal  either  to  the  Sheriff  or  to 
the  Court  of  Session  by  lodging  a  note  of 
appeal  within  fourteen  days  after  intima- 
tion of  the  order  or  deliverance  of  the 
Commissioners  complained  of,  or  within 
fourteen  days  after  the  act  of  the  Com- 
missioners complained  of,  with  the  sheriff- 
clerk  of  the  county  in  which  the  burgh  is 
situated  if  the  appeal  is  made  to  the  Sheriff, 
or  with  any  principal  Clerk  of  Session  at 
Edinburgh  ii  the  appeal  is  made  to  the 
Court  of  Session,  which  note  of  appeal 
shall  state  the  grounds  of  such  appeal, 
and  be  signed  by  the  appellant  or  his 
counsel  or  agent,  and  the  Sheriff  or  Court 
shall  order  a  copy  of  the  appeal  to  be 
served  on  the  Clerk  to  the  Commissioners, 
and  appoint  him  within  six  days  after  such 
service  to  lodge  answers  thereto,  and  shall 
thereafter  hear  parties  and  determine  the 
matter  of  the  appeal,  and  shall  make  such 
order  thereon,  either  confirming,  quashing, 
varying,  or  redressing  the  order,  resolution, 
deliverance,  or  act  appealed  against,  and 
shall  award  such  costs  to  either  of  the 
parties  as  the  Sheriff  or  Court  shall  think 
fit,  provided  always  that  the  judgment  of 
the  Sheriff-Substitute  shall  be  subject  to 
review  by  the  Sheriff,  and,  subject  to  this 
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appeal  to  the  Sheriff,  the  judgment  of  the 
Sneriff-Subatitute  shall  be  flnal,  aud  not 
subject  to  review  by  any  other  Court." 

This  was  an  appeal  at  the  instance  of  the 
Provost,  Maeistrates,  and  Councillors  of 
the  burgh  of  Crieff,  in  an  action  brought 
by  them  in  the  Small  Debt  Court  at  Perth 
against  Robert  Toung,  36  East  High  Street, 
Crieff.  The  Sheriff-Substitute  (Sym)  had 
dismissed  the  action. 

The  action  was  raised  on  26th  July  1001, 
and  concluded  for  payment  of  £8,  68.  S^d., 
which  the  appellants  averred  was  due  to 
them  by  the  respondent  as  his  share  of  the 
cost  incurred  by  the  appellants  in  laying  a 
concrete  pavement  in  East  High  Street, 
Crieff.  The  appellants  had  served  notices 
on  the  respondent  and  others  requiring 
them  to  lay  the  pavement  in  terms  of 
sec.  141  of  the  Burgh  Police  (Scotland)  Act, 
and  on  failure  to  comply  thei-ewith  had 
carried  out  the  work  themselves. 

The  respondent  defended  the  action  and 
stated  as  nis  grounds  for  doing  so  that  "the 
work  executed  by  the  pursuers  has  not 
been  dune  in  a  proper  and  workmanlike 
manner,  in  respect  that  the  defender's 
property  has  been  unnecessarily  damaged 
Dy  reason  of  the  levels  of  the  pavement 
being  heightened. — The  alterations  have 
not  Deen  carried  out  in  accordance  with 
the  notice  served  upon  the  defender. — The 
alterations  have  not  been  carried  out  in 
accoi-dance  with  the  plans  referred  to  in 
the  notice  served  upon  the  defender." 

The  case  was  called  in  Court  on  12th 
August  1901.  Subsequently  the  Sheriff- 
Substitute,  allowed  a  proof,  and  after 
several  continuations  proof  was  ultimately 
appointed  to  proceea  on  13th  December 
1001.  The  appellants  averred  that  on  that 
day  their  agent  "stated  a  preliminary  objec- 
tion to  the  effect  that  the  respondent  not 
having  appealed  in  the  manner  provided 
by  the  Burgh  Police  Act  1802,  was  not 
entitled  to  a  proof.  The  Sheriff-Substitute 
refused  to  consider  the  preliminary  objec- 
tion, and  ordered  the  proof  to  proceed 
under  reservation  of  questions  of  com- 
petency and  relevancy.  Evidence  was 
accordingly  led  on  that  day,  and  the  case 
was  continued  till  20th  January  1906  for 
hearing.  The  book  containing  the  roll  of 
small  debt  causes  bears  that  on  that  date 
the  case  was  taken  to  avizandum,  but  in 
point  of  fact  the  case  was  continued 
mdeflnitt'ly  to  attait  the  conclusion  of 
the  proof  in  a  similar  case  pending  in  the 
Small  Debt  Court  at  the  instance  of  the 
appellants  against  Andrew  M'Gregor,  V.S., 
Cfrieff.  On  z7th  February  the  appellants' 
agent  enrolled  the  case,  and  moved  that  iu 
respect  of  the  extent  of  tlie  proof  which 
had  been  led,  and  the  long  period  of  time 
which  it  occupied,  and  for  other  reasons, 
the  Sheriff  should  remit  the  case  to  the 
ordinary  roll.  This  motion  was  refused. 
The  agents  of  the  parties  were  heard  on 
the  proof,  and  thereafter  the  Sheriff- 
Substitute,  instead  of  deciding  the  case 
upon  the  evidence  which  he  had  heard, 
remitted  without  the  appellants'  consent 
to  Mr  G.  P.  K.  Young,  O.E.,  Perth,  'to 
see  suitable  remedy  for  pavement  carried 


out,'  and  continued  the  case  till  2nd  May. 
Mr  Young  presented  a  report  to  the  Sheriff 
suggesting  that  certain  alterations  should 
be  carried  out.  On  2nd  May  the  case  was 
continued  till  5th  May  for  hearing.  On  5th 
May  the  parties  were  heard,  and  thereafter 
the  Sheriff -Substitute  made  another  remit 
to  Mr  Young  without  the  appellants'  con- 
sent to  see  the  work  mentioned  in  his  report 
carried  out  to  his  satisfaction,  and  to  report 
further.  No  intimation  of  the  work  pro- 
posed by  Mr  Young  was  made  to  the  ap- 
pellants, nor  was  any  order  made  by  the 
Sheriff  requiring  them  to  carry  it  out.  Mr 
Young  made  no  further  report.  The  case 
was  enrolled  on  2nd  June,  but  was  con- 
tinued till  0th  June,  when  parties  were 
heai-d  and  avizandum  made.  On  27th  June 
a  judgment  was  pronounced  by  the  Sheriff- 
Substitute  in  which  he  stated  that  having 
been  given  to  understand  that  the  ap- 
pellants did  not  desire  to  carry  out  the 
work,  which  he  had  previously  intimated 
would  be  necessary  to  be  done  before  he 
could  give  decree,  he  was  of  opinion  that 
they  were  not  entitled  to  decree  in  the 
circumstances.  He  therefore  dismissed  the 
case  and  awarded  the  defender  expenses. 
The  appellants  have  suffered  and  will 
suffer  great  prejudice  by  the  actings  of 
the  Sheriff-Substitute.  The  respondent  is 
only  one  of  a  number  of  ratepayers  who 
are  liable  for  the  cost  of  laying  down  the 
pavement  so  far  as  it  is  opponte  to  their 
property.  Due  notice  in  terms  of  the 
Bur^h  Police  Act  1892  was  g^ven  to  all  the 
parties  concerned,  and  intimation  made  to 
them  of  their  right  to  appeal  against  the 
resolution  of  the  appellants  as  provided  in 
said  statute.  No  appeal  was  taKen  by  any 
of  the  parties  against  the  work  proposed  to 
be  done  or  the  method  of  carrying  it  out, 
and  it  was  incompetent  for  the  respondent 
after  the  work  was  done  to  plead  in  defence 
to  an  action  for  payment  of  his  share  of 
the  cost  that  the  work  had  been  carried 
out  to  the  injury  of  his  property.  Several 
ratepayers  besides  the  respondent  are  still 
due  to  the  appellants  their  respective  shares 
of  the  cost  of  paving.  If  the  Sheriff-Substi- 
tute's judgment  stands  the  appellants  will 
be  unable  to  recover  the  expense  incurred 
by  them  under  and  in  accordance  with  their 
statutory  powers." 

The  appellants  complained  of  the  decree 
of  the  Sheriff-Substitute  for  the  following 
reasons:— "Firstly,  the  Sheriff-Substitute 
refused  to  consider  the  argument  of  the 
appellants'  agent  when  he  proposed  to 
debate  the  preliminary  plea  as  to  the 
competency  of  the  respondent's  leading 
evidence,  but  ordered  the  proof  to  proceed. 
Secondly,  notwithstanding  that  evidence 
was  led  at  considerable  length  the  Sheriff- 
Substitute  refused  to  decide  the  case  on 
the  facts  l>efore  him,  but  remitted  to  Mr 
Young  to  see  that  the  pursuers  provided  a 
suitaue  remedy  for  the  alleged  defects 
without  having  required  the  appellants  to 
provide  any  such  remedy.  Thirdly,  on  Mr 
Young's  report  being  presented,  the  Sheriff 
again  remitted  to  him  to  see  the  whole 
alterations  suggested  by  him  carried  out 
notwithstanding  the  appellants'  objection. 
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Fourthly,  the  appellants  were  never  called 
upon  to  do  the  work,  or  at  aU  events  no 
order  was  pronounced  by  the  Sheriff  re- 
quiring them  to  do  it.  Fifthly,  the  Sheriff- 
Substitute  refused  to  decide  the  case  on  its 
merits,  but  dismissed  it  on  account  of  the 
api>ellants'  non-fulfllment  of  a  condition 
which  he  had  not  imposed  upon  them,  and 
which  he  had  no  right  to  impose.  Sixthly, 
the  Sheriff-Substitute  delayed  pronounc- 
ing judgment  for  more  than  seven  days 
after  Anally  hearing  parties  in  the  case. 
Seventhly,  the  Sheriff-Substitute  refused 
the  motion  of  the  appellants'  agent  to 
remit  the  case  to  the  ordinary  roll. 
Eighthly,  the  procedure  adopted  Dy  the 
Sheriff-Substitute  was  ultra  vires,  and  a 
deviation  from  the  statutory  forms,  which 
caused  substantial  injustice  to  the  ap- 
pellants, and  was  oppressive  within  the 
meaning  of  sec.  31  of  the  Small  Debt  Act 
1837  (1  Vict  cap.  41)." 

Ai;gued  for  the  appellants— In  the  pro- 
ceedings before  the  Sheriff  there  had  been 
such  variation  from  the  statutory  form  as 
resulted  in  the  prevention  of  substantial 
justice.  The  proceedings  had  also  been 
incompetent.  Section  ^8  of  the  statute 
gave  a  right  of  appeal,  and  if  that  appeal 
was  not  taken  in  the  prescribed  way  the 
question  could  not  be  raised  later  in  answer 
to  an  action  for  payment  of  the  money  due. 
The  allowance  of  proof  here  was  therefore 
incompetent.  If  the  Sheriff  was  satisfied 
that  notice  had  been  duly  given,  and  that 
the  Commissioners  had  d.one  the  work  in 
consequence  of  the  defender's  faihire  to  do 
it  himself,  he  was  bound  to  give  decree  for 
the  sum  sued  for  without  further  inquiry. 
MaclachUm  v.  Tennant,  May  4,  1871,  2 
Coup.  45,  8  S.L.R.  497,  was  an  example  of 
the  Kind  of  incompetency  which  occurred 
in  the  proceedings  here.  The  case  was  not 
decided  on  the  evidence,  but  dismissed 
because  the  Commissioners  bad  not  done 
what  they  were  never  ordered  by  the 
Sheriff  to  do.  There  was  a  failure  of  the 
Sheriff  -  Substitute  here  to  comply  with 
the  requirements  of  the  Small  Debt  Amend- 
ment Act  1889,  section  10,  inasmuch  as  he 
did  not  give  judgment  within  seven  days 
after  making  avizandum. 

Counsel  for  the  respondent  was  not 
called  upon. 

Lord  Justick-Clbrk— -This  action  was 
raised  by  the  Corporation  of  the  town  of 
Crieff  to  recover  a  certain  sum  of  money 
which  they  say  they  had  expended  on 
behalf  of  the  respondent  in  paving  the 
street,  and  which  he  was  liable  to  repay.  I 
presume  that  what  it  was  proposed  to  do 
under  the  notice  which  was  served  on  the 
respondent  was  to  be  done  according  to 
plans  and  specifications  which  were  in  the 
bands  of  the  magistrates,  and  were  open 
to  the  inspection  of  all  parties  interested. 
The  Corporation  did  the  work  themselves, 
as  in  the  circumstances  they  were  entitled 
to  do.  The  work  so  done  must  have  been 
done  either  in  conformity  with  the  plans 
and  specifications  or  not  in  conformity 
with  uiem.  Which  was  the  case  here  we 
do  not  know.    The  municipality  called  on 


the  respondent  to  pay  for  it,  and  they  say 
they  were  entitled  to  a  decree  de  piano,  and 
that  the  Sheriff-Substitute  acted  oppres- 
sively in  not  giving  this  decree.  The 
Sheriff  -  Substitute,  after  a  proof,  found 
that  the  work  had  not  been  properly 
executed,  and  he  gave  the  municipality  an 
opportunity  of  putting  it  right.  It  is  not 
said  that  he  did  anything  wrong  in  giving 
them  this  opportunity,  but  it  is  said  that 
no  proof  ought  to  have  been  allowed.  I 
think  he  was  entitled  to  allow  a  proof;  but 
if  he  was  not  that  was  merely  a  mistake  in 
law  with  which  we  cannot  interfere.  The 
Sheriff-Substitute  was  satisfied  on  the  proof 
that  something  remained  to  be  done  to  put 
matters  right  Def ore  the  respondent  could 
be  called  upon  to  pay,  and  he  remitted  to 
Mr- Young,  O.B.,  Perth,  to  see  it  carried 
out.  There  was  nothing  oppressive  in 
remitting  to  a  person  to  look  at  the  plans 
and  specifications  and  see  that  they  were 
complied  with.  On  the  remit  Mr  Young 
reported  what  ought  to  be  done,  and  the 
municipality  refused  to  do  it.  The  Sheriff- 
Substitute  thereupon  refused  to  give  decree 
for  the  sum  claimed. 

If  it  be  tnie  that  the  work  was  not  done 
which  ought  to  have  been  done,  there  was 
nothing  oppressive  in  refusing  decree.  If 
the  work  had  been  properly  done,  there  was 
a  mistake  in  law  with  which  we  have  noth- 
ing to  do.  I  cannot  see  anything  oppressive 
in  what  was  done. 

We  are  told  that  the  respondent  ought 
to  have  taken  an  appeal  to  the  Sheriff  under 
section  330  of  the  Burgh  Police  (Scotland) 
Act  1892.  I  cannot  see  now  there  was  any- 
thing to  appeal  against  under  that  section. 
The  respondent  was  willing  that  the  appel- 
lants should  do  the  work.  If  he  had  found 
while  the  work  was  going  on  that  some- 
thing was  being  done  which  was  not  satis- 
factory he  could  not  possibly  appeal  against 
that  under  section  3^. 

The  appeal  under  section  339  must  be 
against  some  order  or  resolution  or  deliver- 
ance. Here  there  was  nothing  of  that  kind 
to  appeal  against.  If  an  appeal  had  been 
taken,  what  could  the  Court  have  been 
asked  to  set  aside  P  The  only  basis  for  the 
argument  is  that  section  339  says — "Any 
order,  or  resolution,  or  deliverance,  or  act 
of  the  Commissioners."  I  cannot  take  that 
word  "act"  as  meaning  something  quite 
different  from  "order"  or  "deliverance." 
Further,  it  certainly  cannot  be  intended  to 
apply  to  some  physical  act.  The  appeal 
must  be  against  something  which  can  be 
laid  on  the  table  of  the  Court  to  which  the 
appeal  is  taken.  On  the  whole  matter  I 
am  of  opinion  that  none  of  the  pleas  stated 
ought  to  be  sustained. 

Lord  Kyixachy— I  am  of  opinion  with 
your  Lordship  that  the  appeal  ought  to  be 
dismissed. 

Lord  Stormonth  Darling  —  It  must 
always  be  remembered  that  the  grounds 
on  which  we  can  entertain  an  appeal  from 
the  Small  Debt  Court  are  very  limited  and 
really  resolve  into  this,  whatever  name  may 
be  given  to  it,  that  some  substantial  in- 
justice has  been  done.    This  appeal  is  taken 
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upon  grounds  which  it  is  attempted  to 
bring  under  the  head  either  of  oppression 
or  deviation  from  statutory  form.  I  am  of 
opinion  that  the  appellants  have  entirely- 
failed  to  show  anything  which  can  be  called 
either  the  one  or  the  other. 

I  also  agree  entirely  with  what  your  Lord- 
ship has  said  as  to  the  respondent  not  being 
bound  to  find  bis  remedy  under  section  3SB 
of  the  Burgh  Police  Act. 

The  Court  dismissed  the  appeal. 

Counsel  for  the  Appellants— D.Anderson. 
Agents— Alex.  Campbell  &  Son,  S.8.C. 

Counsel  for  the  Respondents  —  Muuro- 
Agents— Philip  &  Oreig,  S.S.C. 


Tuesday,  February  20. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

CLAYTONS  V.  H.M.  ADVOCATE. 

Justiciary  Cases— Fravd— Fraud  in  Con- 
nection  vMh  Betting  on  Horse- Races — 
Fratuiulent  Tampering  with  Post  Letters 
— Relevancy. 

An  indictment  set  forth  that  A 
fraudulently  obtained  from  B,  a  post- 
man, letters  consisting  of  envelopes 
which  had  been  stamped  with  the 
official  postmark  indicating  that  they 
had  been  posted  before  noon  on  a 
certain  day,  and  did  in  the  afternoon 
of  the  same  day  enclose  in  the  en- 
velopes notes  offering  to  make  bets 
with  C,  a  bookmaker,  that  certain 
horses  would  win  certain  races,  which 
races  A  knew  had  already  been  run 
earlier  in  the  same  afternoon,  and  won 
by  the  said  horses ;  that  A  transmitted 
by  post  the  notes  to  C,  and  did  thus 
pretend  to  C  that  he  was  offering  bona 
jide  beta  on  races  which  had  not  been 
run  when  the  notes  were  written  and 
posted,  thereby  inducing  C  to  accept  the 
bets  so  offered,  and  to  pay  to  A  the  pro- 
ceeds thereof,  which  he  appropriated. 

Held  that  the  complaint  was  relevant 
—  Wood  and  White  v.  H.M.  Advocate, 
October  23,  1899,  3  Adam  64,  2  F.  (J.C.) 
6,  37  S.L.R.  18,  followed;  H.M.  Advocate 
V.  Hodkinson  and  Morton,  March  24, 
1908,  4  Adam  219,  40  S.L.K.  8»4,  com- 
mented on. 
Thomas  Clayton  and  John  Clayton,  miners, 
Maddiston,  Stirlingshire,  were  charged  in 
the  Sheriff  Court  of  Stirling,  Dumbarton, 
and    Clackmannan  at  Falkirk,  at  the  in- 
stance (if  H.M.  Advocate,  on  an  indictment 
which,  inter  alia,  set  forth— "(3)  On  27th 
September  1905,  place  last  above  libelled, 
you  did  fraudulently  obtain  from  the  said 
George  Andrew  Gray  a  post  letter  consist- 
ing   of    an    envelope    addressed    to    John 
Morrison,  Melville  Street,  Falkirk,  which 
had    been  stamped  with  an  official  post- 
mark indicating  that  it  had  been  posted 
before  noon  on  that  day,  and  did  on  the 
afternoon  of  the  same  day  enclose  in  said 


envelope  a  note  offering  to  make  bets  with 
the  said  John  Morrison  that  a  horse  named 
'Bushy  Boy'  would  win  the  Lambourne 
Welter  Handicap  Race,  and  a  horse  named 
'Crepuscule'  would  win  the  Ilsley  Selling 
Handicap  Race,  both  at  Newbury,  Berk- 
shire, which  races  had,  as  you  knew,  already 
been  run  earlier  in  the  same  afternoon,  and 
had,  as  you  knew,  l>een  won  by  the  said 
horses  respectively,  and  you  did,  time 
and  place  last  libelled,  transmit  the  said 
envelope  with  said  note  enclosed  by  post  to 
the  said  John  Morrison,  and  it  having  been 
received  by  him,  you  did  thus  pretend  to 
him  that  you  were  offering  bona  fide  bets 
on  races  which  had  not  been  run  when  the 
note  was  written  and  posted,  and  did 
induce  him  to  accept  the  bets  so  offered, 
and  to  pay  to  you  as  the  proceeds  thereof 
in  Falkirk  on  28th  Septeuioer  1905  the  sum 
of  £5,  Is.  8d.;  and  (4)  on  30th  September 
1905,  place  lilselled  on  in  the  second  charge, 
you  did  fraudulently  obtain  from  the  said 
George  Andrew  Gray  two  post  letters,  one 
being  an  envelope  addressed  to  the  said 
John  Morrison,  and  the  other  an  envelope 
addressed  to  James  M'Cabe,  32  Phifip 
Street,  Bainsford,  Falkirk,  .  .  .  [the  charge 
here  was  in  similar  terms  to  the  preceding 
charge  but  dealing  loith  bets  on  different 
horses  at  other  race  meetings]  .  .  .  and  did 
induce  the  said  John  Morrison  to  accept 
the  bets  so  offered  to  him  and  to  pay  to 
you,  as  the  proceeds  thereof,  in  Falkirk,  on 
2nd  October  1906,  the  sum  of  £2,  13s.  7d., 
and  did  induce  the  said  James  M'Cabe  to 
accept  the  bets  so  offered  to  him,  and  to 

gay  to  you,  as  the  proceeds  thereof,  in 
'alkirk,  on  2nd  October  1905,  the  sum  of  £«, 
which  three  sums  mentioned  in  this  and  the 
preceding  charge,  amounting  to  £13,  ISs.  3d., 
you  appropriated." 

On  the  22nd  of  January  1906  the  accused 
were  called  upon  to  plead  before  the  Sheriff- 
Substitute  at  Falkirk  (Moffat),  when  an  ob- 
jection to  the  relevancy  of  the  indictment 
was  stated  on  their  behalf,  to  the  effect  that 
the  third  and  fourth  chai-ges,  above  quoted, 
were  defective,  in  respect  that  they  con- 
tained no  relevant  allegation  of  anything 
amounting  to  a  crime,  according  to  the 
law  of  Scotland. 

The  Sheriff -Substitute  having  repelled 
this  objection,  the  accused  pleaded  not 
guilty  and  were  subsequently  tried  before 
the  Sheriff -Substitute  and  a  jury.  The 
jury  unanimously  found  them  guilty  of  the 
said  third  and  fourth  charges  of  the  indict- 
ment and  the  Sheriff-Substitute  sentenced 
Thomas  Clayton  (who  was  also  found 
guilty  of  the  second  charge  in  the  indict- 
ment, not  mentioned  alx>ve,  and  not  dealt 
with  in  the  present  suspension)  to  three 
months'  imprisonment,  and  John  Clayton 
10  two  months'  imprisonment. 

The  accused  brought  a  bill  of  suspension, 
and  pleaded — "The  warrant  or  sentence 
complained  of  should  be  suspended  with 
expenses  as  craved,  in  respfect  (1)  that 
the  charges  against  the  oomplainers  were 
irrelevant,  as  no  account  should  be  taken 
at  criminal  (any  more  than  at  civil)  law 
of  gambling  and  betting  transactions  — 
H.M.  Advocate  v.  Hodkinson  and  Morton, 
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1808,  Court  of  Justiciary  Reports,  vol.  iv, 
p.  219.  .  .  ." 

Argued  for  the  complainers  — The  policy 
of  the  civil  law  was  to  iKnore  betting  or 
gambling  traosactioDs.  Elverything  was  to 
be  done  to  discourage  them.  Accordingly, 
such  contracts  could  not  be  enforced. 
Where  there  could  be  no  contract  there 
could  be  no  crime.  The  civil  and  criminal 
law  ought  to  go  hand  in  hand,  and  Lord 
Young  had  stated  in  H.M.  Advocate  v. 
Hodlnnaon  and  Morton,  March  24,  1003, 
4  Adam  219, 40  S.L.B.  8S4,  that  the  civil  and 
criminal  law  were  the  same  in  this  matter. 
In  the  case  of  Wood  and  WhUe  v.  H.M. 
Advocate,  October  23, 1809,  3  Adam  64,  2  F. 
(J.C.)  6,  37  S.L.B.  18,  the  point  raised  here 
was  not  argued,  and  therefore  it  could  not 
be  rM^arded  as  an  authority  for  the  re- 
spondent. 

Argued  for  the  respondent — The  crime 
here  consisted  in  fraudulently  tampering 
with  the  letters.  It  made  no  difference 
that  that  was  done  in  connection  with 
betting  or  any  other  pursuit— Wood  and 
White  v.  H.M.  Advocate  was  exactly  in 
point  here,  and  covered  this  case.  The 
only  difference  was  that  in  the  one  case 
the  fraud  was  committed  by  tampering 
with  telegrams  and  the  other  with  letters. 

LoBD  Jubtice-Clkrk— I  have  no  doubt 
that  the  complaint  is  relevant.  Had  it  not 
been  that  there  is  a  decided  case  which  is 
practically  the  same  as  this  one,  and  in 
which  it  was  held  that  such  an  act  as  is 
charged  here  could  be  libelled  as  a  crime  at 
common  law,  I  should  have  hesitated  to 
decide  this  case  at  once,  in  view  of  the 
judg^nent  of  Lord  Young  in  the  Dumfries 
case  of  Hodkinaon. 

I  have  not  had  time  to  read  the  report  of 
that  case  with  care,  and  I  do  not  know 
whether  the  circumstances  there  wei«  at 
all  similar  to  those  in  the  present  case.  If 
they  were  different  then  that  case  is  not  in 

r)int  here,  but  if  they  were  the  same  then 
cannot  agree  with  what  Lord  Young  is 
reported  to  have  said.  I  do  not  thmk, 
however,  that  the  words  of  Lord  Young 
which  are  founded  on  were  necessary  to 
the  decision  of  that  case,  while  on  the  other 
hand  the  decision  in  the  case  of  Wood, 
which  is  in  point,  appears  to  me  to  be  quite 
sound,  and  I  agree  with  it.  There  the 
Court,  in  similar  circumstances,  had  no 
difficulty  in  holding  that  the  charge  was  a 
good_  charge  at  common  law. 

It  is  said  that  the  point  argued  here  was 
not  argued  in  the  case  of  Wood.  But  the 
decision  covers  the  present  case,  and  I  am 
of  the  same  opinion  as  there  stated,  namely, 
that  what  is  nere  charged  was  a  crime.  I 
therefore  think  that  this  bill  of  suspension 
should  be  refused. 

Lord  Kyllacht— I  am  of  the  same  opin- 
ion. The  case  is,  I  think,  ruled  by  that  of 
Wood,  3  Adam  64,  and  for  myself  I  see  no 
reason  to  doubt  the  soundness  of  the  judg- 
ment in  that  case. 

Lord  Stormonth  Darling— I  concur. 
Perhaps  it  is  right  to  obsei-ve  that  the 
observations  of  Lord  Young  in  the  case  of 


The  Lord  Advocate  v.  Hodkinaon,  4  Adam 
219,  are  purely  obiter. 

The  Court  refused  the  bill  of  suspension. 

Counsel  for  the  Complainers  —  J.  A. 
Christie.  Agent  —  James  F.  Macdonald, 
S.S.C. 

Counsel  for  the  Bespondent  —  Solicitor- 
General  (Ure,  K.C.) — W.  Thomson.  Agent 
— W.  8.  Haldane,  W.8.,  Crown  Agent. 


Tuesday,  February  20. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth-Darling.) 

CLABK  V.  DYKES. 

Juaticiaru  Cases— Police— Gaming—Betting 
— Burgh  Police  {Scotland)  Act  1802  (55  otio 
56  Vict.  cap.  55),  aec.  Wl —"  House,  Boom, 
or  Place  — Encloeure  —  "Act  in  any 
Manner  in  Conducting  auch  Gaming" — 
Accused  not  the  Oncwpver  of  Premiaea  nor 
his  Employee. 

A  person  was  charged  with  a  contra- 
vention of   section  wl  of   the  Bui^h 
Police  (Scotland)  Act,  in  that  he  had 
conducted    betting    within    a   certain 
enclosed  piece  of  ground.    The  enclosure 
was  open  to  members  of  the  public  at 
certain  times  on  payment  of  a  pennv 
each,  was  entered  by  a  door  in  which 
an   enumerating   turnstile   was   fixed, 
and  was  fitted  up  as  a  quoiting  ground, 
but  the  real  purpose  of  the  enclosure 
was  for  making  bets  in.     The  accused 
was  not  the  tenant  or  occupier  of  the 
ground,  nor  employed  by  him,  but  the 
gatekeeper  directed  parties  on  entering, 
to    where    the   accused    was  .standing 
makingr  bets,  and  gave  them  a  card  with 
particulars  of  regulations  for  betting. 
SeJd    (1)    that    the    enclosure    was   a 
"place,"  and  (2)  that  the  accused  was 
a  person  "conducting  such  gaming  or 
betting"  therein   wifliin  the  meaning 
of  the  section. 
The  Bumh  Police  (Scotland)  Act  1802  (55 
and  56  Vict.  cap.  55),  section  407,  enacts— 
"  It  shall  be  lawful  for  the  chief-coustable 
or   anv  constable  of  police,  having  good 
grounas  for  believing  that  any  house,  room, 
or  place  is  kept  or  used  as  a  gaming  or 
betting-house,  to  enter  such  house,  room, 
or  place,  and  if  needful  to  use  force  for  the 
purpose  of  effecting  such  entry,  and  to  take 
into  custody  all  persons  who  shall  be  found 
therein,  and  to  seize  all  tables  for  and  in- 
struments of  gaming  found  in  such  house, 
room,  or  place,  and  all  moneys  or  securities 
for  money  found  therein ;  and  the  owner  or 
keeper  of  such  gaming  or  betting  house,  or 
other  person  having  the  care  or  manage- 
ment  thereof,  and    also  any  person  wno 
shall  act  in  any  manner  in  conducting  such 
gaming  or   betting,  shall    be    liable    in  a 
penalty  not  exceeding  dE50,  .  .  .  and  every 
person  found  within  such  premises  without 
lawful  excuse  shall  be  liable  in  a  penalty 
not  exceeding  £10." 
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r  Clark  T.  Dykes, 
|_  Feb.  3o,  i/>6. 


This  was  an  appeal  by  way  of  stated  case 
from  the  Burgh  Police  Coiirt  of  Govan,  in 
which  Harry  Clark,  stoker,  25  Mair  Street, 
Oovan,  the  appellant,  sought  to  have  a  con- 
viction quashed  which  had  been  obtained 
against  nini  at  the  instance  of  Thomas 
Dykes,  writer,  Glasgow,  Burgh  Prosecutor 
or  Govan. 

The  complaint  set  forth — "That  Harry 
Clark,  stoker,  residing  at  25  Mair  Street, 
Govan,  did  on  the  26th  and  28th  days  of 
April  19(K,  within  the  enclosed  piece  of 
ground  or  pla,ce  situated  in  Lome  Street  in 
the  burgh  of  Govan,  which  piece  of  ground 
or  place  is  enclosed  by  a  wooden  paling 
and  door  under  lock  and  key,  use  said 
enclosed  piece  of  ground  or  place  as  a  bet- 
ting-house for  conducting  betting,  all  con- 
trary to  section  407  of  the  Burgh  Police 
(Scotland)  Act  1802,  whereby  the  said  Harry 
Clark  is  liable  in  a  penalty  not  exceeding 
£60,  and,  in  default  of  immediate  payment, 
to  imprisonment  for  a  period  not  exceeding 
two  months." 

It  appeared  that  the  appellant  had  been 
apprehended  within  the  said  enclosed  piece 
of  ground  on  28th  April  1006. 

Tne  Magistrate  found  the  following  facts 
proved : — "  1.  That  the  appellant  admitted 
that  he  is  a  bookmaker,  and  had  practised 
his  calling  off  and  on  for  at  least  five  years. 
'^'2.  That  the  ground  in  question  is  a  pri- 
vate enclosure  si  tuated  at  the  corner  of  Lorne 
Street  and  Brand  Street,  Govan.  That  it 
is  of  a  square  shape,  and  consists  of  about 
1100  square  yards.  That  it  is  enclosed  on 
the  north  and  east  by  a  bill-posting  hoard- 
ing, 30  feet  high,  bounding  said  streets ;  on 
the  south  and  west  by  gables  of  adjoining 
tenements,  outhouses,  and  a  high  wooden 
fence.  .  .  .  That  the  ground  is  entered 
from  Lome  Street  by  a  door  in  the  said 
hoarding,  with  an  enumerating  turnstile 
thereat,  and  said  door  is  kept  locked  when 
the  ground  is  not  open  to  the  public.  That 
the  enclosure  is  free  of  builmogs  or  erec- 
tions. That  the  said  enclosure  of  1100 
square  yards  is  part  of  a  plot  of  ground  of 
2330  squai-e  yards,  the  remainder  consist- 
ing of  street  and  pavement. 

"3.  That  Miss  Annie  Bush,  8  Montague 
Street,  Rothesay,  became  the  owner  of  the 
plot  of  ground  on  2nd  February  1004,  pay- 
ing for  the  same  £.327,  and  under  burden  of 
an  existing  feu-duty  of  £05,  128.  Od.  She 
stated  that  her  intention  was  to  have  the 
ground  built  on. 

"4.  That  the  said  enclosure  was  let  to 
Alexander  Eladie,  101  Maitland  Street,  Glas- 
gow, for  one  year  from  15th  May  1004  at  a 
rental  of  £25  per  annum,  and  the  said  bill- 
posting  hoarding  on  the  north  and  east  of 
said  enclosure  was  let  to  the  New  Glasgow 
Bill-posting  Company  for  the  same  period 
at  a  rent  of  £28  per  annum,  the  bill-posting 
tenant  being  liable  to  removal  on  a  month's 
notice.  The  combined  rental  is  thus  £.53 
per  annum. 

"  5.  That  the  said  Alexandei'  Eadie  started 
business  there  about  May  1004  under  the 
name  of  the  'Lome  Quoiting  Club,'  which 
was  painted  on  the  door.  Tliere  is  no  club, 
and  the  public  were  admitted  to  the  said 
enclosure  on  payment  of  one  penny  at  the 


turnstile,  and  there  is  no  other  charge. 

"6.  That  the  enclosiu:«  is  suitable  for 
quoiting,  and  that  four  quoitingpitches,  each 
of  the  regulation  length  of  21  yards,  have 
been  marked  off,  and  that  quoits,  a  hammer 
for  throwing,  a  rope  for  tugfs-of-w^ar,  a  putt- 
ing ball,  and  iron  pitchers,  were  in  the  said 
enclosure. 

"7.  That  the  said  Alexander  Eadie  had 
in  his  employment  John  O'Neill,  114  Black- 
bum  Street,  Govan,  who  collected  the 
admission  money,  and  he  was  at  the  door 
on  the  two  dates  specified  in  the  complaint. 
That  the  said  Alexander  Eladie  was  aware, 
and  all  the  witnesses  admitted,  that  betting 
men  frequented  the  said  enclosure. 

"8.  That  from  May  1004  to  Ist  April  1005 
the  said  enclosure  was  generally  open  from 
about  11  a.m.  to  about  3  p.m.  After  Ist 
April  1005  the  enclosure  was  also  open  from 
5  o'clock  p.m.  till  6  o'clock  p.m.,  and  some- 
times till  8  o'clock  p.m.,  but  few  persons 
went  there  after  5  o'clock  p.m. 

"0.  That  on  the  26th  April  1005  the  door 
was  opened  bv  the  said  John  O'Neill  between 
lU  o'clock  and  11  o'clock  a.m.  and  closed  by 
him  at  3-10  p.m.,  when  the  ground  was 
empty.  He  opened  the  gate  again  at  5  o'clock 
p.m.  and  shut  it  at  8  o'clock  p.m.  After  5 
o'clock  p.m.  only  one  person  entei-ed.  On 
28th  April  1005  the  door  was  opened  by  the 
said  John  O'Neill  at  10'30  a.m.,  and  the 
appellant  was  arrested  within  the  enclosure 
at  1"40  p-m.  of  that  date. 

"  10.  That  the  appellant  was  present  in 
the  enclosure  on  said  26th  April  at  12-40 

&ni.  and  remained  there  till  3  o'clock  p.m. 
e  was  also  present  on  said  28th  April  at 
12'30  p.m.  and  remained  until  his  arrests 
That  the  appellant  admitted  that  he  visited 
the  said  enclosure  on  these  dates  for  the 
purpose  of  making  bets,  and  it  was  not 
proved  that  he  was  in  the  service  or  em- 
ployment of  the  owner,  tenant,  or  occupier 
of  tne  premises. 

"  11.  That  on  said  26th  April  the  appellant 
admits  that  he,  from  about  1*30  p.m.  to  2'90 
p.m.,  engaged  in  making  bets  within  the 
said  enclosure  with  130  men.  These  men 
with  whom  he  made  the  bets  were  princi- 
pally workmen  out  at  meal  hours.  That 
the  men  on  entering  the  ground  were 
directed  to  where  the  appellant  was  stand- 
ing, and  went  forward  and  gave  the  appel- 
lant a  slip  of  paper  with  the  names  of  horses 
thereon  and  money  which  he  put  in  his 
pocket,  entering  the  bets  in  a  book.  These 
workmen  made  their  bets  with  the  appel- 
lant as  soon  as  they  entered  the  enclosure, 
and  left  at  once.  That  on  said  28th  April 
the  appellant  admits  that  between  12*30 
p.m.  and  the  time  of  his  arrest  he  engaged 
in  makingbets  within  said  enclosure  with 
20  men.  That  these  men  made  their  bets 
with  the  appellant  as  soon  as  they  entered 
the  enclosure,  and  left  at  once.  That  on  said 
28th  April  several  men  received  money 
from  the  appellant  within  the  enclosure. 

"  12.  That  during  the  whole  of  said  26th 
April  seven  men  threw  quoits  or  pitchers  at 
different  times,  but  only  amusing  them- 
selves and  not  playing  a  game,  only  throw- 
ing them  half  length  and  for  a  short  time. 
That  during  the  whole  of  said  28th  April  four 
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men  played  quoits  at  different  times  in  the 
same  manner,  and  two  of  the  four  men 
played  pitchers  in  a  like  manner. 

"  13.  That  for  some  time  previous  to  said 
26th  April  quoiting  was  occasionally  played 
within  the  enclosure,  but  no  matcnes  or 
prolonged  games  were  played,  and  the  real 
purpose  of  the  enclosure  was  as  a  place  for 
maKingbets  in. 

"  14.  That  when  the  appellant  was  appre- 
hended there  was  found  on  bis  person  29 
sli]98  of  paper  wiUi  the  names  of  horses 
written  thereon  and  a  note-book,  along 
with  £3,  9s.  7d.  in  silver  money,  and  these 
were  taken  possession  of  by  the  police,  and 
are  produced  in  the  case.  The  names  of 
the  horses  stated  on  the  slips  before  referred 
to  were  the  names  of  horses  running  in 
races  on  or  about  28th  April. 

"16.  That  when  anv  person  entered  the 
enclosure  on  said  28tn  April,  and  paid  the 
admission  money  to  the  said  John  O'Neill, 
he  received  from  him  a  yellow  card  giving 
particulars  of  regulations  for  betting. 

"16.  That  the  appellant  was  the  only 
person  within  the  enclosure  on  the  dates 
mentioned,  viz.,  26th  and  28th  April,  who 
conducted  the  business  of  book  making. 

"On  these  facts  the  presiding  Magistrate 
convicted  the  appellant  of  the  offence 
charged,  and  flnea  him  in  the  sum  of  £90 
with  the  alternative  of  thirty  days'  im- 
prisonment." 

The  question  of  law  for  the  opinion  of  the 
CJonrt  was — "The  appellant  being  neither 
the  owner,  tenant,  nor  occupier  of  the  said 
enclosure,  nor  in  the  service  or  employment 
of  such  owner,  tenant,  or  occupier,  and 
having  entered  the  said  enclosure  for  the 
purpose  of  making  bets,  and  made  bets 
therein,  was  the  Magistrate  right  in  hold- 
ing that  there  was  a  conti-avention  of  sec. 
407  of  the  Burgh  Police  (Scotland)  Act  1802, 
and  in  convicting  the  appellant  of  the 
offence  charged?" 

Arg^ied  for  the  appellant— (1]  Section  407 
was  not  applicable  here.  It  only  applied  to 
a  bouse,  room,  or  building  of  some  kind— 
Wright  v.  Smith,  December  10,  1903,  4 
Adam  816,  6  F.  (J.C.)  18,  41  8.L.R.  198.  The 
present  case  was  distinguishable  from 
Flannagan  v.  Hill,  December  20,  1904,  4 
Adam  480,  7  F.  (J.C.)  26,  42  S.L.B.  224, 
where  the  ground  was  found  to  be  unsuit- 
able for  quoits  and  there  was  no  free  access 
by  a  turnstile.  Here  the  ground  was  not 
only  suitable  for  quoits,  but  was  regularly 
used  for  that  purpose.  The  section  only 
applied  to  a  place  used  for  the  sole  purpose 
of  netting.  (2)  The  appellant  was  mertHy  a 
visitor  to  the  enclosure  and  had  no  connec- 
tion with  the  management.  In  Fla-nnagan's 
case  it  was  found  that  some  connection 
existed  between  the  accused  and  the  pro- 
prietor or  keeper  of  the  ground— Benretty 
v.  Hart,  December  17,  1885,  5  Coup.  loS, 
18  B.  (J.C.)  9,  28  S.L.B.  260. 

Counsel  for  the  respondent  was  not  called 
upon. 

Lord  Justice-Clerk— The  first  question 
is  whether  the  Magistrate  has  erred  in 
holding  that  the  enclosure  in  this  case  was 


a  "place"  in  the  sense  of  section  407  of  the 
Burgh  Police  (Scotland)  Act  1892.  It  haa 
already  been  decided  that  an  enclosure 
such  as  this  is  a  "place"  within  the 
meaning  of  the  Act,  and  even  if  my 
opinion  were  the  other  way  I  should  not 
go  back  on  a  decision  of  this  Court  to  that 
effect.  The  next  question  is,  was  it  kept 
or  used  for  the  purpose  of  making  bets? 
That  is  a  pure  question  of  fact,  and  the 
Magistrate  has  held  it  proved  that  the  real 
use  of  the  enclosure  was  as  a  place  for 
making  bets,  and  that  the  appellant  and 
others  resorted  to  it  for  the  purpose  of 
making  bets  and  did  make  bets.  The 
Magistrate  has  found  that  the  appellant 
admitted  having  gone  to  that  place  lor  the 
purpose  of  making  bets,  that  men  who 
went  to  the  ground  were  directed  to  the 
appellant  by  the  man  at  the  gate,  John 

0  Neill  (who  was  the  servant  of  the  tenant 
of  this  enclosure),  and  that  thev  handed  to 
the  appellant  slips  of  paper  witn  the  names 
of  horses  thereon  and  sums  of  money  which 
he  put  in  his  pocket,  entering  the  bets  in  a 
book. 

It  is  also  proved  that  when  any  person 
entered  the  enclosure  and  paid  theadmission 
money  O'Neill  handed  to  nim  a  card  giving 
particulars  of  regulations  for  betting.  Was 
that  evidence  on  which  the  Magistrate  was 
entitled  to  find  that  the  place  was  carried 
on  for  the  purpose  of  betting,  and  that  the 
appellant  was  in  the  position  of  one  who 
was  conducting  such  gaming  or  betting? 

1  have  no  doubt  that  it  was.  In  these 
circumstances  I  have  no  hesitation  in 
saying  that  the  Act  applies.  I  notice  that 
in  a  previous  case  where  this  question  did 
not  arise  I  am  reported  to  have  said  that 
"whatever  is  included  in  the  term  'place,' 
it  must  be  a  closed  place,  and  one  which  is 
occupied  by  the  accused  either  as  owner  or 
tenant."  That  is  a  rather  too  restricted 
statement,  and,  as  it  is  put,  is  inaccurate. 

Here  we  have  the  case  of  a  person  in  the 
enclosure  for  the  purpose  of  betting,  to 
whom  those  who  enter  are  directed  by  the 
servant  of  the  tenant,  who  supplies  them 
with  betting  cards,  and  I  have  no  doubt 
that  he  was  a  person  who  conducted  a 
business  of  betting  in  this  nlace. 

Lord  Kyt.t.acht  —  I  agi-ee  with  your 
Lordship.  I  cannot  doubt,  upon  the  facts 
stated,  that  this  enclosure  was  a  "place" 
within  the  meaning  of  the  Act— a  place 
kept  and  used  for  the  purpose  of  betting. 
The  Magistrate  has  found  that  "the  real 
purpose  of  the  enclosure  was  as  a  place  for 
making  bets  in."    That  I  think  is  conclusive. 

It  remains,  however,  to  consider  whether 
the  appellant  was  in  the  sense  of  the  Act 
a  person  "conducting  such  gaming  and 
betting  "  within  the  enclosure.  Now,  hav- 
ing regard  to  the  context,  I  should  hesitate 
to  say  that  the  appellant  was  within  that 
description  merely  because,  having  ob- 
tained admission  to  the  place  simply  as  a 
member  of  the  public,  he  was  in  the  way  of 
making  bets  there  with  other  membci-s 
of  the  public  similarly  admitted.  It  may 
be— I  so  assume— that,  if  not  himself  the 
owner  or  keeper  of  the  place,  or  the  person 
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in  charge  of  the  same  tinder  the  owner  or 
keeper,  he  required  at  least  to  be  usin^  it 
as  a  betting-piace  in  concert  or  association 
■with  the  owner  or  keeper,  and  w^ith  his 
permission  and  licence.  But  so  assuming, 
it  appears  to  me  that  there  is  quite  enough 
in  the  facts  found  to  shew  that  that  is  the 
true  position.  The  Magistrate  finds,  in 
point  of  fa,ct,  (1)  "  That  tne  men,  on  enter- 
ing the  ground,  were  directed  to  where  the 
appellant  was  standing,  and  went  forward 
and  gave  the  appellant  a  slip  of  paper  with 
ttie  names  of  horses  thereon,  and  money, 
which  he  put  in  his  pocket,  entering  the 
bets  in  a  book."  He  also  finds,  in  point  of 
fact,  (2)  "That  when  any  person  entered 
the  enclosure  on  said  28th  April  and  paid 
the  admission  money  to  the  said  John 
O'Neill  he  received  from  him  a  yellow  card 
giving  particulars  of  regulations  for  bet- 
ting,'^ 

It  appears  to  me  that  these  findings 
involve  the  conclusion  that  the  appellant 
was,  by  the  evidence  led,  sufficiently  identi- 
fied and  associated  with  the  owner  or  occu- 
pier of  this  enclosure  in  conducting  within 
it  the  business  of  betting. 

£x>RD  Stobhonth  Darling  —  I  say 
nothing  as  to  this  being  a  "place"  within 
the  meaning  of  the  Act,  for  I  so  entirely 
agree  with  what  has  been  said  that  it  is 
unnecessary  to  add  anything. 

With  regard  to  the  other  Question,  as  to 
whether  the  appellant  was  identified  with 
the  owner  or  occupier  of  the  betting-place, 
I  should  just  wish  to  say  this.  The  appel- 
lant maintained  that  he  must  be  shown  to 
have  been  in  the  service  or  employment  of 
the  owner  or  keeper  of  the  enclosure.  I  do 
not  agree  in  that.  The  section  makes  the 
owner  or  keeper  of  such  house,  room,  or 
place,  and  also  any  "other  person  having 
the  care  or  management  thereof"  (I  presume 
as  bis  servant)  liable  to  prosecution ;  but 
then  it  goes  on  to  add  "  and  also  any  person 
who  shall  act  in  any  manner  in  conducting 
such  gaming  or  betting,"  which  is  a  much 
wider  description  and  does  not  necessarily 
imply  any  contractual  relation.  The  Magis- 
trate has  held  that  the  appellant  falls  under 
that  description,  and  I  think  the  facts 
found  proved  by  him  are  amply  sufficient 
to  justify  this  finding.  The  appellant 
admits  that  within  an  hour  on  one  of  the 
days  libelled  he  made  bets  with  130  persons 
in  the  way  stated  in  the  case.  Persons 
who  entered  the  enclosure  wei"o  directed 
by  the  occupier's  servant  to  where  the 
appellant  was  standing,  made  their  bets 
with  him,  and  immediately  left.  That  was 
quite  a  business-like  proceeding  and  showed 
the  real  purpose  or  their  and  his  being 
there.  That  the  appellant  was  there  with 
the  occupier's  sanction  for  the  purpose  of 
making  bets,  and  did  make  them,  cannot 
be  doubted,  and  the  Magistrate's  conclusion 
that  "  the  real  purpose  of  the  enclosure  was 
as  a  place  for  making  bets  in  "  seems  to  me 
to  have  l)een  amply  .lustifled.  I  agfi-ee  that 
we  ought  to  dismiss  the  appeal. 

The  Court  answered  the  question  in  the 
afflmiative  and  dismissed  the  appeal. 


Counsel  for  the  Appellant— Hunter,  K.C. 
—  A.  A.  Fraser.  Agent  —  J.  Struthers 
Soutar,  Solicitor. 

Counsel  for  the  Respondent  —  Wilson, 
K.C— M.  P.  Fraser.  Agents— M.  J.  Brown, 
Son,  &  Co.,  S.8.C. 


WtdiM»d»y,  February  21. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

MACKAY  V.  MILLER. 

Justiciary  Cases— Police— Burgh— "  Aeraied 

Water  Shop" —Sale  of  Aerated   Waiers 

for  Consumption  Off  the  Premises—Burgh 

Police  {Scotland)  Act  1903  (3  Ed.  VII.  cap. 

S3),  sec.  82,  sub-sec.  1. 

A  person  having  been  supplied  in  a 
confectioner's  shop  with  aerated  water 
for  consumption  off  the  premises,  the 
keeper    thereof    was    convicted    of    a 
contravention    of    the    Burgh    Police 
(Scotland)  Act  1903,  sec.  82  (1),  in  not 
having  hispremises  registered  in  terms 
thereof.    Held,  on  appeal,  that  the  shop 
in  question  was  not  an  aerated  water 
shop  within  the  meaning  of  the  sub- 
section, and  therefore  did  not  fall  to  be 
registered  under  the  Act. 
The  Burgh  Police  (Scotland)  Act  1908  (3 
Edw.  VII,  cap.  33),  sec.  82  (1),  enacts:— 
"  Every  person  who  shall  keep,  or  suffer 
to  be  kept  or  used,  or  use  any  house,  build- 
ing, part  of  a  building,  or  other  premises, 
as  an  ice-cream  shop  or  aerated  water  shop 
without  being  registered  in  a  register  to  be 
kept  by  the  town  council,  who  are  hereby 
requirM  to  keep  a  register  for  that  purpose, 
in  which    they  shall  enter  the  names  of 
applicants  without  charge,  shall  be  liable 
to  a    penalty  not  exceeding  five  pounds, 
and  in  the  event  of  such  premises  being 
continued    to    be   kept  or  used    for   sucE 
purpose  after  conviction,  to  a  continuing 
penalty  not  exceeding  five  pounds  for  every 
day  during  which  the  offence  is  committed 
or  continued." 

This  was  an  appeal  by  way  of  stated  case 
from  the  Burgh  Police  Court  of  Clydebank, 
in  which  David  Mackay,  confectioner,  11 
Park  Drive,  Whiteinch,  the  appellant, 
soiight  to  have  a  conviction  quashed 
which  had  been  obtained  against  nim  at 
the  instance  of  George  Jordan  Miller, 
solicitor  and  Burgh  Prosecutor,  Clydebank. 
The  complaint,  which  was  brought  under 
the  Burgh  Police  (Scotland)  Acts  1892  and 
1903,  set  forth  —  "  That  David  Mackav. 
confectioner,  11  Park  Drive,  Whiteinch, 
did,  on  4th  November  1005,  within  the  shop 
occupied  by  him  at  231  Glasgow  Road, 
Clydebank,  keep,  or  suffer  to  be  kept  and 
used,  said  shop  at  231  Glasgow  Roaa  afore- 
said, as  an  aerated  water  shop,  without 
being  registered  in  the  register  Kept  by  the 
town  council  of  Clydebank  under  and  in 
virtue  of  the  Burgh  Police  (Scotland)  Act 
1008,  contrary  to  said  Burgh  Police  (Scot- 
land) Act  lOdS,  sec.  82,  siib-sec.  1,  thereof. 
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whereby  the  accused  is  liable  to  a  penalty 
not  exceeding  £5,  and  in  default  of  im- 
mediate payment  thereof  to  be  imprisoned 
for  a  perioa  not  exceeding  one  month." 

The  following  facts  were  stated  by  the 
Magistrate :— "1.  That  the  Provost,  Magis- 
trates, and  Councillors  of  the  burgh  of 
Clydebank  bad,  in  terms  of  section  08  of 
the  Burgh  Police  (Scotland)  Act  1903, 
adopted  Part  II  of  the  said  Act  containing 
section  82  thereof,  and  thereafter  made 
byelaws  under  said  last-mentioned  section 
which  were  confirmed  by  the  Sheriff  of 
Stirling,  Dumbarton,  and  Clackmannan, 
at  Dumbarton,  and  also  by  the  Secretary 
for  Scotland,  and  came  into  force  within 
said  burgh  on  16th  June  1905.  A  copy  of 
the  byelaws  was  produced. 

"2.  That  the  appellant  kept  a  shop  at  231 
Glasgow  Road,  Clydebank,  as  a  confec- 
tioner's and  aerated  water  shop  prior  to 
16th  June  1905.  That  about  that  date  the 
appellant  ceased  to  sell  aerated  waters, 
after  being  called  upon  by  the  Burgh  Police 
to  register  said  shop  as  an  aerated  water 
shop,  in  terms  of  said  section,  until  on  or 
about  the  Ist  day  of  October  last,  when  he 
resumed  the  sale  of  aerated  waters  therein 
for  consumption  off  the  premises,  without 
having  said  shop  registered  in  terras  of  said 
last-mentioned  section  as  an  aerated  water 
shop  in  the  register  kept  by  the  Town 
Council  of  Clydebank. 

"3.  That  on  the  date  libelled,  about  half- 
past  ten  o'clock  at  night  (half  an  hour  after 
the  time  for  closing  aerated  water  shops 
registered  under  the  Acts),  the  appellant's 
shop  was  open  for  business,  and  that  nis  shop 
girl  Jane  Lister  sold  to  Maxwell  Grahame, 
apprentice  blacksmith,  residing  at  7  Union 
Street,  Clydebank,  one  bottle  of  lemonade 
in  a  corked  or  closed  bottle,  which  the  said 
Maxwell  Grahame  carried  out  of  the  shop 
for  consumption  elsewhere. 

"4.  That  the  appellant  had  since  the 
beginning  of  Octooer  last  been  selling 
aerated  waters  in  said  shop  for  consump- 
tion off  the  premises,  and  that  the  sale 
of  confectionery  and  of  aerated  waters  for 
consumption  off  the  premises  were  the  only 
businesses  or  trades  carried  on  in  said  shop ; 
and  that  the  appellant's  shop  was  not  regis- 
tered in  terms  of  said  Act  as  an  aerated 
water  shop. 

"  At  the  close  of  the  proof,  and  after  hear- 
ing appellant's  agent  for  the  respondent, 
I  was  satisfied  from  the  facts  admitted  and 
proved  that  this  was  an  aerated  water  shop, 
and  I  accordingly  found  the  appellant  guilty 
of  keeping  or  suffering  to  be  kept  and  used 
his  said  shop  as  an  aerated  water  shop  with- 
out being  registered  as  libelled,  and  fined 
him  in  the  sum  of  7s.  6d.,  or,  in  default  of 
immediate  payment  thereof,  sentenced  him 
to  be  imprisoned  for  the  space  of  three 
days." 

The  question  of  law  for  the  opinion  of 
the  Com't  was : — "  Does  the  registration 
required  by  section  82,  sub-section  (1),  of 
the  Burgh  Police  (Scotland)  Act  1903,  apply 
to  a  person  who  keeps  a  shop  for  the  sale  of 
aerated  waters  not  for  consumption  on  the 
premises,  and  whose  only  other  stock-in- 
trade  is  confectionery  ?" 


Argued  for  the  appellant— This  case  was 
ruled  by  VMutini  v.  Forsyth,  November 
15,  1005,  43  S.L.R.  51.  What  was  hit  at  by 
the  statute  was  a  particular  class  of  shop 
known  as  ice-cream  and  aerated  water 
shops,  not  at  a  confectioner's  shop'  where 
aerated  water  was  sold  over  the  counter  for 
consumption  off  the  premises.  It  would  be 
ridiculous  to  apply  the  section  to  a  hotel, 
a  chemist's  or  baker's  shop,  and  equally  so 
to  a  confectioner's.  The  conviction  in  this 
case  was  dated  two  days  before  the  judg- 
ment in  Vellutini's  case. 

Argued  for  the  respondent — This  case  was 
widely  different  fi-om  VelliUini's  case.  In 
that  case  there  was  only  one  sale  of  aerated 
water,  while  here  the  Magistrate  held  as  a 
fact  that  such  sales  had  been  going  on  for 
over  a  month.  Further,  here  he  held  as  a 
fact  that  the  shop  was  an  aerated  water 
shop  in  the  sense  of  the  statute.  Lord 
Dunedin  in  his  opinion  in  VelltUinVs  case 
expressly  saved  a  case  where  that  was  done. 
The  fact  that  here  the  aerated  water  was 
sold  for  consumption  off  the  premises  did 
not  exempt  the  shop  from  the  operation  of 
the  statute,  as  its  provisions  were  quite 
general. 

LoBD  Ktlxachy— I  have  no  hesitation  in 
saying  that  in  my  opinion  this  conviction  can- 
not be  allowed  to  stand.  The  question  really 
is,  whether  every  shop  in  which  aerated 
water  is  sold,  although  for  consumption  off 
the  premises,  is  an  "aerated  water  shop" 
in  the  sense  of  the  statute.  I  do  not  think 
that  that  is  a  possible  proposition.  I  am 
inclined  to  think  that  the  conjunction  in 
the  section  of  "aerated  water  shop"  with 
"ice-cream  shop  "  is  at  least  very  suggestive 
to  the  effect  that  consumption  on  the 
premises  is  what  the  Act  was  intended  to 
strike  at.  But  whether  that  be  so  or  not, 
I  am  clearly  of  opinion  that  there  is  nothing 
in  the  facts  stated  from  which  it  is  possible 
for  us  to  infer  that  this  is  an  "aerated 
water  shop"  in  the  sense  of  the  statute.  I 
am  therefore  for  answering  the  question 
stated  to  us  in  the  negative. 

Lord  Stobmonth  Damjng— The  Magis- 
trate here  has  held  that  because  the 
appellant  had  in  his  confectioner's  shop  at 
Clydebank  for  a  month  before  the  date 
lilielled  sold  aerated  water  for  consumption 
off  the  premises,  and  on  the  day  libelled 
had  made  one  sale  of  lemonade  also  for 
consumption  off  the  premises,  he  was  in 
the  position  of  keeping  an  aerated  water 
shop  and  required  to  have  his  shop  regis- 
tered. I  agree  with  your  Lordship  that 
that  finding  cannot  be  justified  on  any 
possible  leading  of  this  singular  statute. 

Lord  Jcstick-Clebk — I  am  of  the  same 
opinion.  If  the  Legislature  passes  a  statute 
of  so  nebulous  a  character,  affecting  the 
liberty  of  the  subject,  it  is  necessary  in  the 
public  interest,  in  my  view,  that  it  be 
construed  in  the  strict^t  manner  possible. 

The  Court  answered  the  question  in  the 
negative  and  quashed  the  conviction. 
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Counsel  for  the  Appellant — Crabb  Watt, 
K.C.— T.  B.  Morrison.  Agents— Adamson, 
Oulland,  &  Smart,  S.8.C. 

Counsel  for  the  Respondent  —  Munro. 
Agents — Douglas  ft  Millar,  W.S. 


Wednesday,  February  21. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

MACRORIE  V.  CRAWFORD. 

Justiciary  Cases— Complaint— Relevancy — 
Clerical  Error — Amendment — Summary 
Procedure  (Scotland)  Act  1864  (27  and  '& 
Vict.  cap.  53),  sec.  6. 

A  complaint  charged  the  accused 
with  contravening  the  Salmon  Fish- 
eries (Scotland)  Act  1868,  inasmuch  as 
he  had  committed  two  distinct  offences, 
(1)  and  (2),  under  different  sections  of 
the  Act.  The  prayer  of  the  complaint 
sought  conviction  "of  the  aforesaid 
contravention."  An  objection  to  the 
relevancy  of  the  complaint  on  the 
ground  of  ambiguity,  taken  during  the 
trial  and  after  part  of  the  evidence  had 
been  led,  was  sustained,  and  a  motion 
by  the  prosecutor  for  leave  to  amend 
the  prayer  of  the  complaint  by  adding 
the  fetter  "s"  to  the  word  "contraven- 
tion" therein,  was  refused  by  the  Sheriff, 
who  assoilzied  the  accused. 

Held  that  the  proposed  amendment 
was  competent  and  should  have  been 
allowed. 

The  Summary  Procedure  (Scotland)  Act 
1884  (27  and  28  Vict.  cap.  53),  section  5, 
enacts—"  No  objection  shall  be  allowed  by 
the  court  to  any  complaint  under  this  Act 
for  any  alleged  defect  therein  in  substance 
or  in  form,  or  for  any  variance  between 
any  such  complaint  and  the  evidence 
adduced  on  the  part  of  the  prosecutor  or 
complainer  at  the  hearing  thereof  not 
changing  the  character  of  the  offence 
charged ;  but  if  any  such  objection  or 
variance  shall  appear  to  the  court  to  be 
such  that  the  respondent  has  been  thereby 
deceived  or  mislea,  it  shall  be  lawful  for  the 
court  to  adjourn  the  hearing  to  some  future 
day,  and  at  the  same  time,  or  at  any  stage 
of  the  proceedings,  to  direct  such  amena- 
ment  to  be  made  upon  the  complaint  as 
may  appear  to  be  requisite  not  changing 
the  character  of  the  offence,  and  such 
amendment  shall  be  authenticated  by  the 
signature  or  initials  of  the  judge  or  clerk  of 
court." 

The  Criminal  Procedure  (Scotland)  Act 
1887  (50  and  51  Vict.  cap.  35),  section  70, 
enacts — "  No  trial  shall  fail  or  the  ends  of 
justice  be  allowed  to  be  defeated  by  reason 
of  any  discrepancy  or  variance  between  the 
indictment  and  the  evidence,  but  the  indict- 
ment may,  unless  the  court  see  just  cause 
to  the  contrary,  be  amended  at  any  time 
before  the  case  for  the  prosecution  is  closed 
so  as  to  cure  any  such  discrepancy  or 
variance,  and  any  amendment  so  allowed 


to  be  made  shall  be  sufiBciently  authenti- 
cated by  the  initials  of  the  clerK  of  court : 
Provided,  always  that  such  amendment 
shall  not  be  allowed  unless  the  court  shall 
be  satisfied  that  such  discrepancy  or  vari- 
ance is  not  material  to  the  merits  of  the 
case,  and  that  the  person  accused  cannot 
be  prejudiced  thereby  in  bis  defence  on  the 
merits." 

This  was  an  appeal,  by  way  of  stated  case, 
from  the  Sheriff  Court  of  Ayrshire  at 
Kilmarnock,  by  Wilfrid  Clarke  Macrorie, 
Solicitor,  Ayr,  as  clerk  to  the  Fishery 
Board  for  the  district  of  the  river  Ayr, 
iwainst  a  finding  of  the  Sheriff-Substitute 
(Hackbnzie),  whereby  the  Sheriff  had  sus- 
tained an  objection  to  the  relevancy  of  a 
complaint  against  David  Crawford,  miner, 
Ballochmyle  Row,  Auchinleck,  and  had 
assoilzied  him. 

The  complaint,  which  was  brought  under 
the  Summary  Jurisdiction  (Scotland)  Acts 
1864  and  1881,  the  Salmon  Fisheries  (Scot- 
land) Acts  18^  and  1808,  and  the  Criminal 
Procedure  (Scotland)  Act  1887,  set  forth — 
"That  David  Crawford,  miner,  residing  at 
Ballochmyle  Row,  in  the  parish  of  Auchin- 
leck, has  contravened  sections  18  and  10  of 
the  Salmon  Fisheries  (Scotland)  Act  1868  in 
so  far  as  the  said  David  Crawford  did  (fli-st) 
on  Thursday,  the  twelfth-  day  of  October 
1905,  oil  the  river  Ayr,  at  the  back  of  the 
dam-dyke  at  Barskimming  Mill,  and  at  that 

Sart  01  said  river  situated  in  the  parish  of 
[auchline  and  county  of  Ayr,  use  fish  roe 
for  the  purpose  of  fishing,  and  (second)  did 
also,  on  the  said  twelfth  day  of  October 
1905,  from  the  river  Ayr,  at  the  back  of  the 
said  dam-dyke  at  Barskimming  Mill,  and 
from  that  part  of  said  river  situated  in  the 
said  parish  of  Mauchline  and  county  of  Ayr, 
wilfully  take  or  destroy  eight  or  thereby 
smolts  or  salmon  fry,  and  did  have  said 
smolts  or  salmon  fry  in  his  possession, 
whereby  the  said  David  Crawford  is,  under 
the  said  Salmon  Fisheries  (Scotland)  Act 
1868,  and  the  said  Salmon  Fisheries  (Scot- 
land) Act  1862,  liable  to  a  penalty  not 
exceeding  £2  for  the  first  of  said  offences, 
and  is  also  liable  to  a  penalty  not  exceeding 
£5  for  the  second  of  said  offences,  besides 
the  expenses,  and  also  to  forfeit  the  said 
salmon  roe  and  smolts  or  salmon  fry,  and 
failing  payment  of  said  penalties  and  ex- 
penses, IS  liable  to  poinding  and  imprison- 
ment for  any  period  not  exceeding  six 
months  for  each  of  said  offences,  but  all 
subject  to  the  modifications  and  provisions 
of  the  said  Summary  Jurisdiction  (Scot- 
land) Act  1881.  May  it  therefore  please 
your  Lordship  to  grant  warrant  to  cite  the 
said  David  Crawford  to  appear  before  you 
to  answer  to  this  complaint,  and  thereafter 
to  convict  him  of  the  aforesaid  contraven- 
tion, and  to  adjudge  him  to  suffer  the  penal- 
ties provided  by  the  said  Acts,  and  to 
declare  the  said  salmon  roe  and  the  said 
smolts  or  salmon  fry  forfeited." 

The  Sheriff-Sub.stitute  gave  the  following 
facts  in  the  stat<'d  case  :— "  Respondent 
appeared  with  William  David  M'Jannet, 
writer,  Irvine,  his  agent.  No  objections 
were  stated  at  this  stage  of  the  pix>ceedings 
to  the  competency  or  relevancy  of  the  com- 
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plaint  or  proceedings.  The  respondent 
pleaded  not  guilty,  and  that  plea  \«as 
recorded. 

"The  complainer  and  appellant  there- 
upon proceeded  to  lead  evidence  and  exa- 
mined one  witness.  At  the  conclusion  of 
bis  examination  the  respondent's  i^eut 
objected  to  the  complaint  as  irrelevant, 
ambiguous  and  incompetent,  in  respect  that 
while  two  distinct  contraventions  of  differ- 
ent sections  of  The  Salmon  Fisheries  (Scot- 
land) Act  18^  were  charged,  in  the  prayer 
the  Court  was  asked  to  convict  the  respon- 
dent •  of  the  aforesaid  contravention.' 

"The  complainer  thereupon  moved  the 
CJourt  to  allow  him  to  amend  the  complaint 
by  altering  the  word  'contravention'  m  the 
prayer  thereof  to  'contraventions.'  The 
complainer  did  not  expressly  consent  to  the 
point  of  irrelevancy  and  incompetency  be- 
ing discussed  at  this  stage,  but  without 
taking  any  objection  he  argued  the  points 
raised. 

"I  refused  the  complainer's  motion,  sus- 
tained the  objection,  and  assoilzied  the 
respondent  from  the  complaint." 

The  following  (questions  of  law  were  sub- 
mitted for  the  opinion  of  the  Court:— "1. 
Whether  the  refusal  to  grant  leave  to 
amend  was  erroneous  in  point  of  law  ?  2. 
Whether  the  objection  taken  by  the  respon- 
dent's agent  to  the  relevancy  and  com- 
petency after  the  plea  had  been  recorded 
and  evidence  begun  to  be  led  was  compe- 
tent? 3.  Whether  the  complainer  by  his 
own  failure  to  expressly  take  any  objec- 
tion to  the  discussion  of  the  said  point  of 
irrelevancy  and  incompetency  is  barred 
from  insisting  in  this  appeal." 

Argued  for  the  appellant— The  complaint 
was  relevant  as  it  stood,  and  in  any  case 
the  amendment  proposed  by  the  prosecutor 
was  competent.  The  word  "aforesaid"  in 
the  prayer  on  a  fair  construction  applied  to 
both  charges  in  the  complaint.  The  Sheriff 
was  bound  to  allow  the  amendment,  which 
consisted  in  the  correction  of  a  mere  clerical 
error  and  did  not  alter  the  nature  of  the 
charge,  in  terms  of  section  5  of  the  Sum- 
mary Procedure  (Scotland)  Act  1864.  In 
any  case,  the  objection  to  the  relevancy  of 
the  complaint  came  too  late— Afncteoti  v. 
Macdorudd,  March  18,  1003,  4  Adam  196,  5 
Praser  (J.C.)  77,  40  S.L.R.  566. 

Argued  for  the  respondent — Section  3  of 
the  Summary  Procedure  (Scotland)  Act 
1864,  conferred  a  power  on  the  Judge  to 
order  an  amendment  in  certain  circum- 
stances. The  Sheriff  here  made  no  such 
order.  (In  answer  to  the  Court  as  to  the 
effect  of  section  70  of  the  Criminal  Proced- 
ure (Scotland)  Act  1887)— The  amendment 
proposed  here  was  one  going  to  the  very 
root  of  the  matter,  and  was  most  material 
to  the  merits  of  the  case,  and  further,  if 
allowed  would  have  seriously  prejudiced 
the  respondent.  Two  distinct  offences  were 
charged  while  conviction  was  only  asked 
on  one  offence,  but  the  respondent  could 
not  tell  on  which— Aitcheson  v.  Neilson, 
March  1*2,  1897,  2  Adam  284,  2i  R.  (J.C.)  44, 
34  S.L.R.  624.  It  was  incompetent  to  allow 
an  amendment  which  changed  a  bad  com- 


Slaint  into  a  good  oae~Jam4e8on  v.  Donald, 
Iay29, 1896,  4S.L.T.57. 

Lord  Justick-Olbrk— I  do  not  think  it 
is  necessary  to  decide  any  of  the  questions 
raised  in  this  case  except  one.  The  word 
"contravention"  was  used  in  the  prayer 
in  the  singular,  whereas  there  were  two 
charges  in  the  complaint.  The  question  is 
whewier  it  was  competent  to  add  the  letter 
s  for  the  purpose  of  correcting  the  mis- 
take. As  to  that  I  have  no  doubt  whatever. 
It  in  no  way  alters  the  substance  of  the 
charge  which  was  brought  against  the  re- 
spondent. 

The  complaint  set  otit  that  he  had  com- 
mitted a  contravention  of  two  provisions  of 
the  Salmon  Fisheries  Acts,  and  that  he  was 
liable  to  a  penalty  for  each  of  the  said 
offences.  There  is,  therefore,  no  question 
of  notice  raised  in  the  case.  And  as  to  the 
mere  omission  of  the  letter  s,  that  might 
have  had  no  effect,  because  there  might 
have  been  a  conviction  for  only  one  offence 
which  could  be  specified  in  the  conviction. 
But  as  I  said  I  have  no  doubt  that  it  could 
be  corrected.  The  section  of  the  Summary 
Procedure  Act  which  provides  for  amend- 
ment says  that  an  amendment  shall  not  be 
allowed  which  changes  the  character  of  the 
offence.  Here  there  is  no  such  change.  It 
was  a  mere  clerical  blunder,  which  could 
not  mislead  as  to  the  charge  or  chaises 
made  in  the  complaint.  Tne  correction 
ought  to  have  been  allowed. 

LoBD  Kyllachy— I  agree.  I  am  unable 
to  understand  on  what  ground  it  could  be 
held  that  the  amendment  was  incompetent. 
I  have  no  doubt  of  the  competency  of  cor- 
recting during  the  trial  what  is  merely  a 
clerical  error. 

Lord  Stobmonth  Darling — I  entirely 
agree. 

The  Court  answered  the  first  question  in 
the  affirmative  and  sustained  the  appeal. 

Counsel  for  the  Appellant— T.  B.  Morison. 
Agent — James  Ay  ton,  S.S.O. 

Counsel  for  the  Respondent  —  Munro. 
Agent— William  Croft  Gray,  S.S.C. 


Wednetday,  February  21. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

HACKSTON  V.  MILLAR. 

Jiiaticiary  Cases— Evidence — CHminal  Evi- 
dence Act  1898  (61  and  62  Vict.  cap.  36) 
sec.  1  (/)  {Hi) — Persons  Accused  Jointly 
underOne  Complaint— One AccusedElect- 
ing  to  Give  Evidence  in  his  Ouon  Defence — 
Evidence  of  One  Accused  Incrinnnating 
Another  —  Right  of  Latter  to  Crosa- 
Ejcamine, 

One  of  several  accused  brought  a 
suspension  of  the  conviction  obtained 
against  bini,  on  the  ground  that  some  of 
the  other  accused  had  elected  to  give 
evidence  on  their  own  behalf,  and  had 
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given  evidence  incriminatiiig  him,  and 
uie  magistrate  had   refused   to  allow 
him    to  cross-examine    those  who    in- 
criminated him.    Held  that  the  cross- 
examination   was   competent,   and    in 
the   circumstances   should   have   been 
allowed.      Tlie  King  v.   Hadwen  and 
Ingham,  [1902]  1  K.B.  883,  approved. 
The  Criminal  Evidence  Act  1898  (61  and  62 
Vict.  cap.  36),  sec.  1,  enacts — "Every  per- 
son charged  with  an  offence,  and  the  wife 
or  husband,  as  the  case  may  be,  of   the 
person  so  charged,  shall  be  a  competent 
witness  for  the  defence  at  every  stage  of 
the  proceedings,   whether   the  person   so 
charged  is  charged  solely  or  jointly  with 
any    other    person :    Provided    as   loUows 
...(/)  a  person  charged  and  called  as  a 
witness  in  pursuance  of  this  Act  shall  not 
be  asked,  and  if  asked  shall  not  be  required 
to  answer,  any  question  tending  to  show 
that  he  has  committed  or  been  convicted  of 
or  been  charged  with   any  offence  other 
than  that  wherewith  he  is  then  charged,  or 
is  of  bad  character,  unless  .  .  .  (iii)  he  has 
given  evidence  against  any  other  person 
charged  with  the  same  offence." 

In  the  Burgh  Police  Court  at  Hamilton 
Thomas  Hackston,  George  Street,  Green- 
field, Hamilton,  along  with  four  other  per- 
sons, was  charged  at  the  instance  of  John 
Millar,  chief-constable  and  burgh  prosecu- 
tor, Hamilton,  with  having  committed  a 
breach  of  the  peace.  All  the  accused  were 
tried  before  one  of  the  magistrates  of  the 
burgh  on  9th    October   19(».      Having  all 

g leaded  not  guilty,  evidence  was  led,  and 
[ackston  and  two  others  of  the  accused 
were  convicted,  and  each  was  fined  twenty 
shillings,  and  in  default  was  sentenced  to 
fourteen  days'  imprisonment. 

Hackston  brought  a  bill  of  suspension  in 
which  he  averred  that  in  the  course  of  the 
trial  all  the  accused  other  than  himself 
were  examined  on  oath  at  their  own  re- 
quest. Three  of  the  accused  gave  evidence 
which  tended  to  incriminate  him.  There- 
upon his  Bj^ent  claimed  to  be  aJlowed  to 
cross-examine  two  of  them,  but  'the  Magis- 
trate, sustaining  an  objection  by  the  agent 
acting  on  their  behalf,  refused  to  allow 
such  cross-examination,  holding  that  it  was 
incompetent  under  the  Criminal  Evidence 
Act  im. 

The  respondent  denied  in  his  answers 
that  the  evidence  of  the  other  accused  was 
of  a  nature  tending  to  incriminate  the  coni- 
plainer,  but  in  other  respects  he  admitted 
the  truth  of  the  facts  above  stated. 

The  complainer  pleaded — "(1)  The  Magis- 
trate having  acted  wrongously,  unjustly, 
illepally,  and  oppressively  in  refusing  coni- 
plamer  s  a^ent  tocross-examine  the  accused, 
who  had  given  evidence  incriminating  the 
complainer,  the  conviction  complained  of 
should  be  quashed,  with  expenses.  (2)  On  a 
sound  construction  of  theCriminal  Evidence 
Act  1898,  the  complainer's  agent  should  have 
been  allowed  to  cross-examine  the  other 
accused  giving  evidence  on  their  own 
behalf  when  such  evidence  incriminated 
or  tended  to  incriminate  the  complainer, 
and  this  having  been  refused,  the  conviction 
should  be  set  aside,  with  expenses." 


Argued  for  the  complainer — Section  1  (/) 
(iii)  of  the  Criminal  Evidence  Act  18G8  was 
enacted  to  meet  such  cases  as  this,  and 
allowed  cross-examination  where  one  of  a 
number  of  accused  in  his  evidence  tried 
to  incriminate  another.  The  point  was 
directly  decided  in  Badtcen'a  case,  [W(&]  1 
K.B.  88a  The  judgment  of  Wright,  J.,  in 
that  case  was  sound  and  put  the  matter  in 
the  proper  light.  The  Act  of  18G6  made  an 
accused  person  a  competent  witness  for  the 
defence,  whether  he  was  the  only  accused 
or  not ;  therefore  he  might  under  the  Act 
be  examined  on  behalf  of  the  other  accused 
as  well  as  on  his  own  behalf.  Even  if  the 
common  law  did  not  allow  cross-examina- 
tion by  one  accused  of  an  ordinary  witness 
for  another  accused,  yet  that  was  altered 
by  the  Act  where  the  witness  was  a  party. 
Tae  dicta  of  Lord  Shand  in  Ayr  Road 
Trustees  v.  Adams  (cit.  infra),  rehed  on  by 
the  respondent,  were  obiter. 

Argued  for  the  respondent — It  was  denied 
that  any  evidence  was  given  by  the  other 
accused  incriminating  the  complainer. 
There  was  no  note  on  the  face  of  the 
proceedings  of  the  questions  asked  and 
the  answers  to  them,  or  of  the  questions 
proposed  to  be  asked  on  behalf  of  the  corn- 
plainer  in  cross.  The  proper  coiu-se  for  the 
complainer  here  was  to  have  applied  for  a 
separation  of  trial.  He  could  then  have 
competently  cross-examined.  In  the  case 
of  Ayr  Road  Trustees  v.  Adams,  December 
14,  1883,  11  R.  328,  at  p.  338,  21  S.L.B.  224, 
Lord  Shand  explained  the  law  in  civil 
inattei-8  with  regard  to  the  rights  of  co- 
defenders  to  cross-examine  each  other's 
witnesses.  Except  by  special  arrangement 
that  was  incompetent  The  principle  of 
law  as  to  evidence  was  the  same  in  criminal 
as  in  civil  cases.  The  common  law  of 
England  and  Scotland  were  at  one  on  this 
matter,  as  was  shown  by  the  opinion  of 
Wright,  J.,  in  Hadwen's  case.  Under  the 
1898  Act,  sec.  1  (/),  iii,  it  was  the  prosecutor 
who  was  contemplated  as  making  the  cross- 
examination  if  any. 

LoBD  Justick-Clebk— There  is  no  doubt 
that  this  statute  of  1808  may  lead  to  embar- 
rassing situations.  A  person  who  is  charged 
with  an  offence  is  now  a  competent  witness, 
even  when  he  is  charged  along  with  other 
persons  under  one  complaint.  In  such 
circumstances  he  is  thus  put  in  a  position 
whei'e  he  may  try  to  exculpate  himself  by 
giving  evidence  calculated  to  incriminate 
the  others. 

It  is  quite  true  that  in  such  a  case  it  would 
be  the  duty  of  the  presiding  magistrate  or 
judge  to  tell  the  jury  to  disregard  any  state- 
ment by  one  accused  tending  to  incriminate 
the  others.  But  we  must  keep  in  view  that 
even  so  it  is  a  very  difficult  thing  to  dis- 
sociate from  the  case  in  hand  either  in  the 
mind  of  judge  or  jury  anything  which 
may  he  said  in  the  witness-box  and  which 
appears  to  be  true. 

The  statute  by  section  1  (/)  g^iards  a  per- 
son who  is  bein^  examined  in  his  own 
defence  against  being  a-sked  questions  tend- 
ing to  show  that  he  has  been  charged  or 
convicted  of  previous  offences  or  is  of  bad 
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character.  But  under  sub-section  (iii)  of  (/) 
there  is  an  exception  made  in  the  case  of 
his  having  given  evidence  against  any  other 

Serson  charged  with  the  same  offence. 
Tow,  here  the  allegation  is  that  during  the 
trial  the  other  accused  were  each  examined 
on  oath  at  their  own  rec|uest,  and  each  of 
them  gave  evidence  tending  to  incriminate 
the  complainer,  and  that  the  complainer's 
a^eiit  was  prevented  from  cross-examining 
them  by  the  Magistrate  on  the  ground  that 
such  cross-examination  was  not  allowed  by 
the  Act  of  1898.  The  proposal  wajs  that  the 
cross-examination  should  be  conducted  by 
the  representative  of  the  prisoner  who  had 
been  incriminated,  but  it  nas  been  argued 
here  that  if  cross-examination  is  competent 
at  all  under  the  statute  it  should  oe  by 
the  prosecutor. 

It  seems  to  me  that  this  would  be  a  less 
difficult  case  to  decide  if  the  proper  materials 
were  before  us.  We  ought  to  nave  known 
what  the  nature  of  the  questions  was  which 
were  going  to  be  asked  in  cross-examina- 
tion, but  there  is  no  record  of  that  here, 
and  no  note  even,  in  the  proceedings,  of 
the  Magistrate's  refusal  to  allow  cross- 
examination. 

Dealing  with  the  case  as  we  have  it, 
however,  we  have  before  us  in  the  sister 
kingdom  a  case  where  it  has  been  decided 
that  in  a  case  such  as  this  cross-examina- 
tion of  one  prisoner  by  another,  or  on 
behalf  of  another,  is  competent.  I  think  it 
would  be  unfortunate  that  there  should  be 
any  difference  between  the  two  kingdoms 
on  a  matter  of  this  kind,  especially  where 
we  have  the  opinion  of  such  an  eminent 
Judge  as  Mr  Justice  Wright  on  the  point. 
Of  course  his  opinion  is  in  no  way  binding 
upon  us,  but  it  is  entitled  to  our  considera- 
tion and  respect. 

Mr  Justice  Wright  says  "I  can  find 
nothing  in  the  Act  except  section  1  (f),  iii, 
which  tends  to  abrogate  the  ordinary 
common  law  rule  that  the  evidence  of  one 
defendant  cannot  in  a  criminal  trial  be 
received  as  evidence  either  for  or  against 
another  defendant,  the  reason  being  that 
otherwise  there  would  be  a  great  danger 
that  one  defendant  would  be  tempted  to 
exculpate  himself  at  the  expense  of  his 
co-defendant.  I  have  had  some  doubt 
whether  clause  (/)  iii  does  get  over  the 
difficulty,  but  I  think  that  it  can  be  con- 
strued as  dealing  with  evidence  given  by 
one  prisoner  not  only  in  his  own  defence 
but  also  with  the  object  of  making  a  case 
against  the  other  piisoner.  If  that  is  so, 
and  I  am  not  disposed  to  decide  otherwise, 
it  follows  that  there  may  be  cross-examina- 
tion of  the  one  prisoner  by  the  other." 

I  am  very  clearly  of  opinion  that  the 
view  of  the  provisions  of  the  statute  there 
expressed  is  the  correct  one,  and  I  fully 
concur  in  it.  It  follows,  therefore,  that 
this  conviction  should  be  suspended. 

LOBD  Kyllachy — I  concur.  I  entirely 
adopt  the  views  expressed  by  Mr  Justice 
Wnght  in  the  case  referred  to. 

Lord  Storhonth  Darling— I  am  en- 
tirely of  the  same  opinion.    I  wish  to  add. 


however,  that,  taking  the  present  case  on 
the  footing  on  which  your  Lordship  has 
put  it,  no  question  arises  as  to  the  right  of 
one  accused  person  to  cross-examine  an 
ordinary  witness  called  on  behalf  of  another 
who  is  being  tried  along  with  him.  I  there- 
fore express  no  opinion  on  that  matter. 

The  Court  quashed  the  conviction. 

Counsel  for  the  Complainer— T.  Trotter. 
Agent — Francis  Green,  Ii.A. 

Counsel  for  the  Respondent — B.  S.  Home. 
Agents— Carniichael  8c  Miller,  W.S. 


Friday,  February  23. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

COOK  V.  M'NEILL. 

JusttDiary  Cases  —  Evidence  —  Competency 
of  Evidence — Statements  if  ode  byAccusm 
during  Preliminary  Inquiries  Used  as 
Evidence  against  Him. 

In  a  prosecution  of  a  person  for  reset 

of  stolen  goods,  the  prosecutor  adduced 

the  evidence  of  two  police  constables 

to  show  that  the  accused  had  made  a 

certain  statement  to  them  during  the 

preliminary  inquiries  in  the  case  and 

before  any  charge  had  been  preferred 

against  the  accused  with  regard  to  the 

stolen  goods.    Held  that  the  statement 

of  the  accused  was  of  the  nature  of 

precognition,  and  that  it  was  therefore 

incompetent    to    use    it    as    evidence 

against  him  in  subsequent  proceedings. 

This  was  an  appeal  by  way  of  stated  case 

from  the  Burgh  Police  Court  of  Arbroath, 

in  which  James  Cook,  the  appellant,  sought 

to  have  a  conviction  auasned  which  had 

been  obtained  against  him  at  the  instance 

of    Duncan    M'Neill,    Burgh    Prosecutor, 

Arbroath. 

The  complaint  set  forth  that  James  Cook 
did  "  on  9tn  December  1006,  within  the  shop 
in  High  Street,  within  the  bui«h  of 
Arbroath,  occupied  by  the  appellant  s  firm 
David  Cook  &  Sons,  plumbers,  there,  reset 
from  John  Donaldson,  a  fish  dealer,  residing 
in  Lindsay  Street,  and  William  Hardie, 
a  labourer,  residing  in  Abbey  Park,  both  of 
Arbroath,  or  from  one  or  other  of  them, 
four  hundredweight  and  ninety-one  pounds 
or  thereby  of  lead,  the  same  having  been 
dishonestly  appropriated  by  theft,  the  said 
property  so  resetted  having  not  exceeded 
in  value  the  sum  of  ten  pounds  sterling." 

After  certain  objections  had  been  repelled 
the  case  had  gone  to  proof. 

The  case  stated  by  the  Magistrate  con- 
tained, inter  alia,  the  following  facts: — 
"  Evidence  was  then  led  by  the  prosecutor 
and  the  accused. 

"Ou  William  Wilson,  sergeant  of  police, 
Arbroath,  and  police  -  constable  Watt, 
Arbroath,  being  examined  as  witnesses  for 
the  prosecutor,  the  accused's  agent  objected 
to  their  evidence  on  the  ground  that  it  was 
made  up  of  statements  made  by  the  appel- 
lant to  them. 
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"The  objection  was  repelled,  on  the 
ground  thai  the  statements  were  made  by 
the  accused  to  the  constables  when  making 
Inquiry  about  the  lead,  and  that  they  were 
made  voluntarily  and  without  force  and 
fear,  and  before  any  charge  was  made 
against  the  accused. 

"The  facts  admitted  or  proved  in  evidence 
are  as  follows,  viz. —On  14th  December 
1906  the  said  William  Hardie,  Robert 
Forbes,  a  labourer  residing  in  West  Abbey 
Street,  Arbroath,  and  the  said  John 
Donaldson,  were  charged  at  the  Police 
Court,  Arbroath,  with  having  on  0th 
December  1006,  from  the  High  Street 
Foundry  occupied  by  James  Keith  and 
Blackman  Company,  stolen  four  hundred- 
weight and  ninety-one  pounds  or  therehv 
of  lead,  or  otherwise,  time  and  place  libelled, 
the  accused  did  i-eset  the  said  lead,  the 
same  having  been  dishonestly  appropriated 
by  theft. 

"The  said  William  Hardie  and  Robert 
Forbes  pled  guilty  to  theft,  and  were  fined 
twenty  shillings  each  or  fifteen  days'  im- 
prisonment. The  said  John  Donaldson 
pled  not  guilty,  and  the  charge  against  him 
was  adjourned  till  16th  December,  bail 
having  oeen  fixed  at  two  pounds.  On  10th 
December  the  diet  was  deserted  against 
Donaldson  pro  loco  et  tempore.  The  appel- 
lant James  Cook  was  in  attendance  on  a 
citation  by  the  police  as  a  witness  for  the 
prosecution  on  this  occasion,  but  was  not 
called  in  the  circumstances. 

"On  2l8t  December  1905  the  said  John 
Donaldson  was  charged  at  the  Police  Court 
at  Arbroath  with  having  on  9th  December 
1905,  in  West  Abbey  Street,  Arbroath,  or 
some  other  place  within  the  burgh  to  the 
complainer  unknown,  resetted  From  the 
said  William  Hardie  and  Robert  Forbes, 
or  one  or  other  of  them,  the  lead  before 
referred  to.  He  pleaded  not  guilty,  but 
was  convicted  on  evidence  and  fined  one 
pound  or  fifteen  days'  imprisonment.  Ilie 
appellant  James  Cook  was  cited  by  and 
examined  as  a  witness  for  the  prosecution. 
He  did  not  receive  an  indemnity  guaranteed 
by  the  prosecutor  against  proceedings 
against  himself,  but  was  warned  that  he 
did  not  require  to  state  anything  that  was 
calculdited  to  incriminate  himself.  There 
was  no  charge  then  against  the  appellant. 

"  On  14th  December  1905  the  said  police- 
sergeant  William  Wilson  and  constable 
Watt  went  to  the  premises  of  the  appel- 
lant's firm  in  High  Street  to  make  inquiry 
about  the  lead  in  question  and  the  chaise 
against  the  said  John  Donaldson.  There 
was  then  no  charge  against  the  appellant. 
The  previous  day,  viz.,  13th  December, 
constable  Watt  saw  the  appellant  at  his 
dwelling-house  with  reference  to  the  theft 
of  the  lead.  The  evidence  of  the  constables 
objected  to  was  to  the  following  effect, 
viz.  —  That  the  appellant  voluntarily  and 
without  being  forced  stated  to  them,  iiUer 
alia,  that  Donaldson  had  sold  the  lead  to 
him,  that  Donaldson  represented  to  him 
that  it  was  part  of  an  old  water  tank  which 
he  had  bought  in  the  country,  and  that 
he  (the  appellant)  had  paid  Donaldson 
£2,  Os.  6d.  for  it ;  that  the  lead  had  been 


brought  in  bags  to  his  firm's  premises  by 
Donaldson,  assisted  by  Hardie;  that  the 
appellant  could  not  say  whether  he  had 
paid  the  money  to  Donaldson  or  Hardie, 
but*  that  he  had  entered  Hardie's  name  in 
his  firm's  books  as  he  did  not  know  Donald- 
son's first  name. 

"The  appellant  James  Cook  gave  evidence 
on  his  own  behalf.  His  statement  in  the 
witness-box  was  practically  the  same  as  he 
made  to  the  constables. 

"After  hearing  the  evidence  of  six 
witnesses  for  the  prosecution  and  one 
witness  for  the  appellant  and  the  appellant 
himself,  the  magistrate  found  the  charge  of 
reset  of  the  lead  in  question  by  Cook  proved 
by  facts  and  circumstances,  and  fined  him 
one  pound  or  fourteen  days'  imprisonment. 
There  was  no  evidence  to  show  that  Cook 
had  been  told  directly  that  the  lead  had 
been  stolen.  The  Magistrate  deduced  and 
inferred  Cook's  guilty  knowledge  that  the 
lead  had  been  stolen  from  the  facts  and 
circumstances  proved  only." 

The  questions  of  law  for  the  opinion  of 
the  Court  were,  inter  aZia—"^)  Was  the 
evidence  of  police  -  sergeant  Wilson  and 
police-constable  Watt  competent  in  the 
circumstances?  (4)  Was  the  Magistrate 
entitled  to  hold  that  the  charge  against 
the  appellant  was  proved  by  facts  and 
circumstances  ?  " 

Argued  for  the  appellant — The  evidence 
of  the  police  officers  nere  was  mere  hearsay 
evidence,  and,  further,  was  of  the  nature  of 
a  precognition  of  the  accused.  On  both 
these  grounds  it  was  incompetent.  There 
was  no  evidence  here  that  the  accused 
knew  the  lead  was  stolen  property — Ritchie 
V.  PUmer,  December  20,  1848,  J.  Sh.  142. 

Argued  for  the  respondent — If  a  charge 
had  oeen  prefen-ed  against  the  accused, 
then  if  the  officer  wished  to  ask  questions 
he  must  warn  him  first,  but  his  voluntary 
statements  might  be  proved  and  used 
against  him.  The  statements  here  in 
question  were  made  before  any  charge  had 
been  preferred.  They  were  not  precogni- 
tion but  merely  inquiries  made  by  the 
police-constables.  In  any  case  the  state- 
ments were  not  really  material  to  the 
conviction,  because  the  Magistrate  stated 
that  the  accused  himself  repeated  in  the 
witness-box  exactly  what  the  constables 
represented  that  he  had  told  them— Smith 
V.  Lamb,  March  16,  1888,  1  White  600,  15  R. 
(J.C.)  54,  25  S.L.R.  428. 

Lord  Justice-Clbrk— I  think  this  case 
may  be  disposed  of  without  going  into  the 
question  whether  the  prosecutor  was  barred 
from  proceeding  against  the  appellant. 
That  is  a  very  difficult  question,  and  if  it 
were  necessary  to  go  into  it  we  should 
require  to  be  more  fully  informed  as  to  the 
facts  and  circumstances  than  we  are  at 
present. 

I  think  we  can  deal  with  the  case  on  the 
third  objection  alone.  It  is,  that  among 
the  witnesses  who  were  examined  in  the 
proceedings  against  the  appellant  there 
n  ere  two  who  narrated  in  the  witness-box 
what  the  appellant  had  previously  told 
theni  in  precognition.   That  the  statements 
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made  to  these  witnesses  had  been  made 
freely  and  without  force  or  fear  I  think  is 
of  no  consequence  at  all  when  it  is  admitted 
that  they  were  in  the  nature  of  precogni- 
tion. I  take  It  to  be  well  establisned  mat 
no  person  is  liable  to  have  brought  up  in 
criminal  prosecution  against  him  at  any 
time  what  he  has  said  in  precognition,  not 
because  there  is  any  reason  to  suspect  bad 
faith  on  the  part  of  the  prosecutor,  but 
because  the  people  who  take  the  precogni- 
tions are  searching  for  evidence  in  order  to 
prove  a  crime,  and  what  they  take  down 
or  afterwards  remember  of  what  has  been 
said  to  them  is  apt  to  be  coloured  by  their 
desire  to  make  out  a  good  case.  So  clearly 
has  this  been  established  that  even  when  a 
prospective  witness  has  died  after  precog- 
nition it  is  not  competent  to  prove  by  the 
evidence  of  the  precognoscers  what  he  said 
to  them.  And  it  is  also  competent  for  a 
witness  to  ask  that  his  precognition  be  de- 
livered up  to  him  to  be  destroyed  before  he 
can  be  called  on  to  give  evidence. 

I  think  we  shouldanswer  the  third  ques- 
tion in  the  n^ative. 

Lord  Kitllacht  and  Lord  Stobmonth 
Darling  concurred. 

The  Court  answered  the  third  question  in 
the  negative  and  quashed  the  conviction. 

Counsel  for  the  Appellant  —  Chapel. 
Agents — M.  J.  Brown,  Son,  &  Company, 
S.S.C. 

Counsel  for  the  Respondent — Graham 
Stewart.  Agents— "Webster,  Will,  &  Com- 
pany, S.S.C. 


TEIND  COURT. 


Ttietdai/,  February  20. 

(Before  the  Lord  President,  Lord  M'Laren, 
Lord  Kinnear,  Lord  Pearson,  and  Lord 
Salvesen.) 

ELGIN  GUILDRY  FUND  SOCIETY  v. 
MINISTERS  OP  ELGIN  AND  OTHERS. 

Teinda — VahuUion  by  Sub-Commisaioners 
— Action  of  Divi$ion,  Approbation,  and 
Valuation — Action  of  Approbation  at 
instance  of  Proprietor  of  a  Part  only 
of  Lands  Valued — Competency. 

In  1629  a  valuation  of  the  teinds  of  the 
lands  of  A  was  made  by  the  Sub-Com- 
missioners. In  1900  the  proprietor  of  a 
part  of  the  lands  of  A  raised  an  action 
of  division,  approbation,  and  valuation 
to  have  the  Sub-Commissioners'  valua- 
tion approved,  and  to  apportion  the 
share  01  the  cumulo  valuation  applic- 
able to  his  portion  of  the  lands.  The 
owners  of  the  other  parts  of  the  lands 
were  not  parties  to  the  action  but  were 
called  as  defenders.  Held  that  it  was 
competent  for  the  owner  of  part  of  the 
lands  valued  to  sue  for  approbation 
^  without  the  concurrence  of  the  pro- 
prietors of  the  rest  of  the  lands, 


Teinds — Valiuition — Report   by  Sub-Com- 
missioners —  Terms   of  Beport  —  Terms 
Constituting  a  Valuation  oy  Consent. 
A  report  by  Sub-Commissioners  nar- 
rated    that    the     titular    and     others 
appearing  "  condiscendit  yat  yerentall 
of  ye  teind  scheiffs"   of  certain  lands 
"suld   be   valued   to   ye  auld  rental!, 
viz.-  .  .  ." 

Held  that  these  words  constituted  a 
valuation. 
The  report  by  the  Sub  -  Commissioners, 
appointed  for  valuing  the  stock  and  teinds 
of  the  lands  within  the  presbytery  of  Elgin, 
which  dealt  with  a  considerable  number  of 
separate  subjects,  contained  a  passage  that 
before  them  on  4th  December  1629  "  Com- 
perit  Williame  Torrie,  Andrew  Anand,  twa 
of  ye  Bailies  of  Elgin,  and  Nicholas  Dunbar, 
Clerk  yair  of,  and  in  name  of  yame  selffls, 
and  of  ye  Prowest,  Baillies,  Counsell,  and 
Comunitie  of  ye  sayd  Burghe,  declarit  that 
thay  requyrit  no  waluaime  of  ye  teindis  of 
ye  croftis  of  Elgin,  being  vsuallie  led  frome 
the  Stoik,  and  thairvpone  ane  rewerend 
fayer  in  God,  Jon  Btschoip  of  Murray, 
titular  of  ye  samyne,  requyred  instrument, 
lyikas  ye  said  reverend  layer  and  persones 
ahon  named  condiscendit  yat  ye  rentall  of 
ye  teind  scheiffs  of  ye  Grischiplandis  of 
landis  of  Elgin  suld  be  valued  to  ye  auld 
rentall,  viz.,  fywe  chaldiris,  twelff  boUis, 
ane  flrlet  victuall." 

On  12th  January  1900  the  Guildry  Fund 
Society  of  Elgin,  who  claimed  to  be  the 
proprietors  of  portions  of  the  "Qrieship 
lands  of  Elgin,"  raised  an  action  to  have  the 
cumulo  valuation  contained  in  said  i-eport 
divided  in  proportion  to  the  extents  of  the 
portions  01  the  lands  possessed  by  them 
and  other  proprietors,  to  have  the  report 
approved  in  so  far  as  concerned  the  pur- 
suers' lands  and  others  described,  ana  to 
have  the  portion  of  the  cumulo  valuation 
apportioned  to  the  pursuers'  lands  declared 
the  constant  yearly  value  of  the  teinds,  par- 
sonage and  vicarage,  of  their  said  lands. 
The  defenders  called,  in  addition  to  the 
Lord  Advocate  as  titular,  included  (1)  a 
large  number  of  individuals,  &c.,  who  were 
stated  to  be  the  proprietors  of  the  other 
portions  of  the  Grieship  lands  included 
in  the  said  report,  but  who,  however, 
did  not  compear,  and  (2)  the  Rev.  Robert 
Macpherson  and  the  Rev.  William  Moffat, 
collegiate  ministers  of  the  parish  of  Elgin, 
who  compeared  and  lodged  defences. 

The  compearing  defenders,  irUer  alia, 
pleaded— "(1)  The  action  is  incompetent, 
et  separatim.,  irrelevant.  (2)  The  pursuers 
have  no  title  to  demand  approbation  of  the 
Sub-Commissioners'  report  of  1620  as  regards 
the  whole  of  the  Griscnip  lands.  (5)  Decree 
of  approbation  and  division  should  be  re- 
fused in  respect  that  the  Sub-Commis- 
sioners' report  of  1629  contains  no  valid  or 
sufficient  valuation  to  be  approved  of." 

Argued  for  the  compearing  defenders — 
(1)  Competency  of  Action — The  action  was 
incompetent  without  the  concurrence  of 
all  the  proprietors  of  the  whole  lands 
valued.  Though  in  previous  cases  such 
an  action  bad  been  successfully  sued  by 
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one  of  several  proprietors,  no  objection  had 
been  raised  by  the  other  proprietors  to  the 
competency  of  such  a  proceeding,  and  the 
question  had  not  been  considered  by  the 
Court — Campbell  of  Glendaruel  v.  Officers 
of  State,  August  4, 1773,  M.  15,762;  ElibarMe 
Truateea  v.  Hope,  January  23,  1891,  18  R. 
445,  28  S.L.R.  295;  CampbeU  v.  M'Lachlan, 
February  6,  1822,  Shaw's  Teind  Cases  19; 
BiU  V.  Walker,  February  19,  1823,  Shaw's 
Teind  Cases  44.  If  the  pursuers  were 
successful  in  this  action  the  shares  of  the 
cumulo  sum  would  have  to  be  apportioned 
over  the  whole  of  the  lands  valued,  which 
in  the  present  case  would  be  impossible,  as 
one  of  the  proprietors,  Lord  Seafleld,  had 
in  1816,  by  decree  of  the  Court  of  Teinds, 
obtained  a  valuation  of  a  portion  of  the 
lands  included  in  the  sub-valuation  of  1629, 
and  he  was  therefore  barred  from  recurring 
to  the  sub-valuation.  (2)  InsufficieTvcy  of 
Report  as  a  Sub-vahiation — The  report  of 
the  Sub-Commisioners  did  not  constitute 
a  valid  sub-valuation.  It  narrated  in  the 
passage  relating  to  the  Grieship  latids  of 
Elgin  that  the  parties  appearing  "con- 
discendit  yat  ye  rentall  of  ye  teind  scheiffs" 
of  the  lands  "suld  fie  valued  to  ye  auld 
rentall  .  .  ."  whereas  with  regard  to  other 
lands  included  in  the  same  report  it  was 
expressly  stated  that  "  the  Sub-Commis- 
sionaris  .  .  .  waluis  the  teinds  of  the 
landis  to  be  wourthe  ..."  In  view  of 
the  express  terms  of  valuation  being 
used  in  part  of  the  report,  the  terms 
used  in  connection  with  the  Griscbip  lands 
could  not  be  held  to  constitute  a  valid 
sub-valuation ;  in  this  respect  the  present 
case  differed  from  that  of  Duke  of  Montrose 
V.  Earl  of  Camperdovm,  June  7,  1875,  2  B. 
772,  where  no  part  of  the  report  contained 
express  words  of  valuation.  The  report 
was  further  invalid,  as  it  did  not  bear  that 
all  the  parties  interested  were  called,  the 
titular,  the  Bishop  of  Moray,  and  the 
superiors,  the  representatives  of  the  burgh 
of  Elgin  being  tne  only  persons  mentioned 
as  appearing  —  Fergvson  v.  Gillespie, 
February  4,  1795,  M.  16,768,  3  Pat.  App. 
534;  Brydie  v.  Johnatorie,  December  20, 
1832, 11  8.  229 ;  Simpson  v.  Ewing,  Decem- 
ber 8,  1882.  10  R.  313,  20  8.L.R.  228; 
Erskine  ii,  10,  35. 

Argrued  for  pursuers — (1)  Competency  of 
Action — The  action  was  competent  and  the 
correct  procedure  had  been  followed — 
Connel  on  Teinds,  i,  222;  Elliot's  Teind  Court 
Procedure,  p.  82;  Juridical  Styles,  ii,  239; 
Earl  of  Fyfe,  1887,  not  reported;  and 
CaTnpbell  of  Glendaruel,  Sec,  above  cited. 
(2>  Sufficiency  of  Report  as  Siib-valuation — 
The  expression  "condiscendit"  in  the  report 
meant  "consented"  or  "ajgreed."  By  the 
King's  letter  of  February  1688,  under  whose 
authority  the  Sub-Conmiissioners  acted,  it 
was  declared  "that  the  old  rental  shall 
stand  for  a  valuation  where  the  parties 
consent  or  do  not  object  thereto" — Duke  of 
Montrose  v.  Earl  of  Camperdotcn,  atipra. 
The  titular  and  the  representatives  of  the 
burgh  of  Elgpn  were  all  tnepartiesinterested, 
as  would  appear  from  the  peculiar  nature 
of  the  tenure  of  the  lands  in  question  as  to 
which  a  proof  was  a-sked. 


Lord  Pbkbidknt — This  is  a  summons  of 
division,  approbation,  and  valuation,  and  it 
is  presented  at  the  instance  of  the  Elgin 
Guildry  Fund  Society,  who  own  certain 
lands  in  the  neighbourhood  of  Elg^n.  They 
assert  that  their  lands  form  part  of  the 
Orieship  lands  of  Elgin,  which  were  in  1629 
the  subject  of  a  valuation  by  the  Sub-Com- 
missioners for  the  Presbytery  of  Elgin. 
There  seem  to  have  been  at  that  &te 
certain  lands  held  by  the  burgh  of  Elgin. 
I  do  not  particularise  as  to  the  tenure  upon 
which  they  were  held,  as  on  this  point 
there  seems  to  be  some  ambigruitv,  further 
than  that  they  were  held  by  the  burgh  for 
the  burgesses.  In  the  year  1802  portions  of 
these  lands,  which  were  held  partly  in 
runrig  and  partly  in  commonty,  were  the 
suWect  of  two  actions  of  division  of  runrig 
and  division  of  commonty.  There  were 
also  certain  mosses  which  were  originally 
held  by  the  burgh.  They  were  not  in- 
cluded in  the  two  actions,  out  are  alleged 
by  the  pursuers  to  have  originally  been 
pertinents  of  the  lands  which  were  the 
subject  of  these  two  actions.  Now,  the 
pursuers,  claiming  to  be  proprietors  of 
portions  of  the  lands  of  Grieship  and  of  the 
moss  wards  which  previously  pertained 
thereto,  ask  the  Court  to  approve  of  a 
valuation  of  the  teinds  affecting  those  lands 
and  contained  in  a  report  of  the  Sub- 
Commissioners  of  1629,  and  they  produce 
the  report  of  the  Sub-Commissioners  of  1629 
which  bears  to  value  the  lands  of  Grieship. 
Several  answers  have  been  made  by  the 
defenders,  who  are  the  ministers  of  the 
parish,  and  who  have  considerable  pecuniary 
interest  in  not  allowing  this  report  to  be 
approved. 

The  first  answer  that  they  make  is  that 
the  present  action  is  incompetent.  They 
say  that  upon  this  gi-ound — The  pursuers 
do  not  allege  that  they  are  proprietors  of 
the  whole  lands  of  Grieship;  they  only 
allege  that  their  lands  are  parts  or  portions 
of  these  lands  of  Grieship,  and  they  accord- 
ingly go  on,  after  asking  approbation  of 
the  decree,  to  ask  a  division  of  cujnulo 
valuation  of  the  teinds  of  Orieship  so  as  to 
fix  the  proper  proportion  of  that  valuation 
applicable  to  tneir  own  lands.  The  defen- 
ders accordingly  say  that  as  the  pursuers 
are  in  that  position  they  cannot  com- 
petently bring  this  action  for  approbation 
in  respect  that  they  have  not  got  joined 
with  tnem  as  pursiiers  all  the  other  persons 
who  ai-e  proprietors  of  the  lands  of  Grieship. 
They  further  say  that  they  never  could  get 
these  other  proprietors  to  join,  because,  at 
least  in  the  case  of  one  of  them,  he  would 
be  in  a  position  that  he  cnuld  not  join  in 
such  an  action.  The  meaning  of  that  is 
that  one  of  the  proprietors  is  Lord  Seafleld. 
and  that  Lorn  Seafleld  seems  at  some 
period  subsequent  to  1630  to  have  obtained 
a  valuation  of  his  own  lands  at  his  own 
hand  before  the  High  Court,  and  of  course 
it  is  familiar  law  that  if  you  choose  to  get 
your  lands  valued  by  the  High  Commission, 
or  by  this  Court  as  coming  in  place  of  the 
Commission,  you  cannot  after  that  recur  to 
a  sub-valuation  of  earlier  days  and  have 
that  sub-valuation  approved. 
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Counsel  have  been  very  diligent  in  this 
case,  and  have  really  brought  Defore  your 
Lordships  the  whole  of  the  authorities  that 
are  to  he  found   on  the  question.     This 
particular  point  seems  never  to  have  been 
actually  decided.      It    is  also    the   fact,   I 
think,  that   there  are  only  two  cases  at 
most  in  which  an  action  de  facto  has  been 
pressed  by  one  alone  of  the  proprietors  of  a 
particular  parcel  of  lands  valued  in   the 
report  of  the  Sub-Commissioners,  and  in 
neither  of    those    actions  does    the    point 
raised  here  seem  to  have  been  contested. 
Accordingly,  it   cannot   be  said   to   be  a 
decided  point.    But  I  am  bound  to  say  that 
I  have  come  to  the  conclusion  that  upon 
principle  there  is  no  reason  whatever  why 
this  action  should  not  be  competent,  and  I 
think,  though  not  decided  in  terms,  it  is 
really  practically  settled  by  a  series  of  cases 
decided  a  long  time  ago  in  which  the  Court 
allowed  several  persons — several  indepen- 
dent proprietors — to  come  forward  to  have 
a  decree   of   approbation   of   a   valuation 
which  applied  to  all  their  lands,  and  there- 
after   to    have    that    cu/mulo    valuation 
divided.    I  refer  to  the  cases  included  in 
Morison,  of   which   an   example   may   be 
found  in  the  case  of  Campbell  of  Olendaruel 
(Mor.  Diet.,  p.  15,762). 

It  seems  to  me  that  if  that  is  once  con- 
ceded the  other  matter  follows  as  a 
corollary.  After  all  what  is  it  these 
pursuers  are  doing?  They  come  to  this 
Court  to  have  a  valuation  of  the  teinds 
of  their  lands,  and  they  have  got  a 
separate  value  of  their  own  lands,  and 
consequently  have  a  right  and  interest 
to  have  the  teinds  of  their  land  valued. 
Now,  they  can  have  the  teinds  valued  in 
one  of  two  ways — either  by  valuation  of 
the  teinds  as  thev  are,  or,  if  there  is 
extant  a  report  of  a  Sub-Commissiouer, 
they  may  have  a  valuation  by  way  of 
approbation  of  that  sub  -  report.  Ac- 
cordingly the  pursuers  ask  you  to  look 
at  the  report,  and  they  point  out  that 
it  purported  to  value  lands  which  included 
their  lands.  I  quite  understand  that  there 
might  have  been  a  great  deal  to  say  if  it 
had  been  argued  that  the  right  of  looking 
at  the  report  was  a  sort  of  undivided 
matter  that  could  only  enure  to  the  benefit 
of  the  one  person  who  had  originally  been 

Proprietor  of  the  lands  at  the  time  that  the 
uh-Commissioners  made  their  investiga- 
tions. But  that  was  not  the  view  tne 
Court  took  more  than  a  century  ago,  for 
if  that  had  been  the  view  they  never  would 
have  allowed  cases  of  the  kind  of  Campbell 
of  Olendaruel  to  go  on.  The  interests  were 
not  joint  but  separate  interests  between 
persons  who  had  had  no  connection  with 
each  other  except  the  fact,  which  does  not 
establish  connection,  that  all  their  lands 
when  put  together  might  be  the  amount 
of  lauds  valued  at  the  time  of  the  sub- 
report.  Accordingly  it  seems  to  me  that 
the  present  pursuers  are  entitled  to  proceed 
with  their  action. 

Of  course  when  they  have  got  the  ap- 
probation   there    arises    the    question   of 
division,  and  on  the  question  of  division 
other  parties  are  interested  besides  them, 
VOL.  ZUII 


but  they  of  course  properly  called  the 
other  parties  though  we  have  not  got 
them  as  pursuers.  They  have  called  them 
as  defenders,  and  accoraingly  they  will  be 
here,  if  they  choose  to  come,  to  prevent  an 
unjustly  small  portion  of  the  valuation 
being  put  on  the  pursuers.  But  that  is  a 
matter  with  which  the  defenders,  who 
represent  the  parish,  do  not  seem  to  me 
to  have  any  concern.  So  far  I  have  dealt 
with  the  point  of  competency. 

The  next  point  that  was  argued  was  on 
the  terms  of  the  Sub-Commissioners'  report 
itself.  It  was  argued  that  the  report  was 
not  a  valuation  at  all,  because  it  did  not 
contain  words  affecting  to  value  the  sub- 
jects, and  the  argument  was  chiefly  based 
on  the  fact  that  in  other  portions  of  the 
report  they  do  use  words  affecting  to  value 
other  subjects.  But  I  cannot  say  that  I 
think  that  when  looked  into  this  objec- 
tion has  any  force  in  it.  After  all,  these 
Sub-Commissioners,  as  has  been  said  before, 
were  not  lawyers,  not  men  of  skill  excepting 
the  practical  skill  of  valuing  the  lands,  and 
their  reports  are  no  more  really  than  a 
recital  of  what  they  had  done.  When  you 
come  to  the  report  you  find  a  statistical 
report  of  what  tney  had  done.  The  parties 
who  appeared  were  the  Bishop  of  Murray, 
who  was  titular  of  the  teinds,  and  two 
bailies  of  Elgin,  whose  teinds  of  the  crofts 
of  Elgin  seem  to  have  been  drawn  apart 
from  the  stock,  and  then  the  report  goes 
on  — "Lyik  as  the  said  reverend  father 
(John  Bishop  of  Murray  as  titular)  and 
persons  above  named"  (the  two  bailies  and 
clerk  of  Elgin  above  named)  "  condiscendit 
that  the  rental  of  the  teind  scheifiSs  of  the 
Orischip  landis  of  Landis  of  Elgin  suld  be 
valued  to  the  auld  rental,  viz."  Now  that 
seems  to  me  quite  enough.  That  is  a 
perfectly  proper  proceeding  in  a  case 
where  they  were  going  to  value  by  rental 
bolls.  I  think  that  is  all  that  is  wanted; 
and  if  authority  is  needed  on  the  question 
I  think  there  is  practically  ample  authority 
in  the  case  cited  to  us,  the  Ihike  of  Mon- 
trose V.  Earl  of  Camperdoion,  2  R.  772. 

That  being  so,  I  advise  your  Lordships 
to  repel  such  pleas  as  are  inconsistent  with 
the  opinions  I  have  stated,  a,ndqxwad  ultra 
remit  the  case  to  the  Lord  Ordinary  in 
order  to  take  proof  of  the.  whole  matters 
therein. 

Lord  M'Larbn — I  am  also  of  opinion 
that  the  pursuer  ought  to  be  allowed  to 
prove  his  case,  because  I  am  not  satisfied 
that  any  valid  objection  is  stated  to  his 
title  to  sue  the  valuation.  It  is  always  open 
to  a  heritor  whose  teinds  are  valued  in  the 
report  of  Sub-Commissioners  to  bring  up 
the  report  for  approval.  From  a  very  early 
perioa  it  has  been  settled  that  where  the 
teinds  of  a  parish  or  a  presbytery  are  in- 
cluded in  one  valuation,  it  is  competent  to 
the  proprietor  of  any  suHect  named  in  the 
report  to  apply  to  the  Court  to  have  the 
teinds  of  this  subject  valued.  This  was  not 
a  personal  privilege,  nor  was  it  confined  to 
the  original  nominee  and  his  heirs,  but 
belonged  to  the  owners  of  the  lands,  Ijecause 
it  was  as  a  heritor  that  he  obtained  decree. 
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Now,  when  you  get  the  length  of  saving 
that  this  is  a  document  the  benefit  of  which 
goes  to  the  owner  of  the  subject,  be  he  heir 
or  singular  successor,  you  cannot  stop  there, 
for  if  the  lands  are  divided  it  follows  that 
each  owner  of  the  divided  portion  must  be 
entitled  to  go  on  and  ascertain  the  value  of 
this  portion.  How  that  is  to  be  done  is 
a  subordinate  question.  I  do  not  see 
any  difficulty,  if  the  case  is  proved,  in 
approving  of  the  decree  as  a  whole,  and 
following  it  up  to  a  conclusion  by  limiting 
it  1x>  the  interest  of  each  particular  pursuer. 
That  would  in  no  way  prejudice  the  rights 
of  persons  interested  in  other  lands.  But 
it  is  a  condition  of  the  pursuer  obtaining 
approbation  that  he  should  show  that  the 
land  he  is  now  possessed  of  was  included  in 
the  subjects  named  in  the  report,  and  that 
it  has  come  to  him  by  a  title  subsequent  to 
the  date  of  the  report.  Of  course  if  Itis  title 
originated  at  a  aate  prior  to  the  report, 
then  his  lands  would  not  be  included  at  all, 
because  they  could  not  be  held  to  be  included 
in  a  valuation  to  which  the  only  parties 
were  the  Bishop  of  Moray  and  the  com- 
munity of  Elgin.  I  therefore  think  that 
proof  should  be  allowed. 

LoBD  KiNNBAB — I  am  entirely  of  the 
same  opinion,  and  have  nothing  to  add  to 
what  your  Lordship  has  said. 

Lord  Pearson— I  am  of  the  same  opinion. 

Lord  Salvesbtn— I  also  concur. 

The  Court  pronounced  an  interlocutor 
repelling  the  first,  second,  and  fifth  pleas 
for  the  defenders,  and  allowing,  before 
further  answer,  a  proof  as  to  the  pursuers' 
land  being  included  in  the  subjects  named 
in  the  Sub-Commissioners'  report,  and  re- 
mitting to  the  Lord  Ordinary  on  Teinds  to 
take  the  proof  and  to  report,  with  expenses. 

Counsel  for  the  Pursuers  —  M'Lennan, 
E.C. — Brodie  Innes.  Agents — Mustard  & 
Jack,  S.S.C. 

Counsel  for  the  Compearing  Defenders- 
Johnston,  K.C. — Constable.  Ag^nt — J.  B 
M'Intosh,  S.S.C. 


COURT  OF  SESSION. 

Wednaiay^  February  21. 

FIRST    DIVISION. 

[Lord  Mackenzie,  Ordinary. 

WALLACE  V.  WALLACE'S  TRUSTEES. 

Partnership— Copartnery  for  a  Fixed  Term 
—Death  of  Partner  Immediately  on  Ex- 
piry of  Fixed  Period  withovi  New  Agree- 
ment—Question of  Continuance  of  Part- 
nership —Partnership  Act  1800  (53  and  5i 
Vict.  cap.  39),  sees.  21  and  32. 

A  partnership  agreement  was  entered 
into  for  five  years  "from  and  after  the 
first  day  of  January  "  1805.  One  of  the 
partners  died  on  the  morning  of  the 


2nd   January  1900.      No   new  express 
agreement  had  been  entered  into. 

Held  that  the  partnership  was  dis- 
solved and  that  there  had  not  been  in 
fact  a  "continuance  of  the  business  by 
the  partners"  iu  the  sense  of  section  z7 
of  tae  Partnership  Act  1890  so  as  to 
infer  a  continuance  of  the  partnership. 
Partnership— Copartnery  for  Fixed  Term 
— Coniinitattce  of  Partnership  after  Ex- 
piry of  Term — Rights  and  Ehitiea  of  ihe 
Partners— "As  they  wereat  theExpiration 
of  the  Term"— Partnership  Act  1800  (53 
and  54  Vict.  cap.  38),  sec.  27  (1). 

Opinion  {per  Lord  Mackenzie,  Ordi- 
nary) that  the  words  "at  the  expiration 
of  the  term"   in  section  27  (1)  of  the 
Partnership  Act  1800,  where  that  section 
says  that  in  a  partnership  for  a  fixed 
term  continued  oeyond  the  term  "the 
rights  and  duties  of  the  partners  remain 
the  same  as  they  were  at  the  expiration 
of  the  term,"  are  equivalent  to  "during 
the  partnership*  term." 
The  Partnership  Act  1880  (53  and  54  Vict, 
cap.  30)  enacts,  sec.  27 — "  Where  partner- 
ship for  term  is  contintied  over,  continu- 
ance  on  old  terms  presumed —(ivWhet^  a 
partnership  enterea  into  for  a  fixed  term 
is  continued  after  the  term  htis  expired, 
and  without  any  express  new  agreement, 
the  rights  and  duties  of  the  partners  re- 
main the  same  as  they  were  at  the  expira- 
tion of  the  term,  so  far  as  is  consistent  with 
the  incidents  of  a  partnership  at  will ;  (2) 
a  continuance   of    the    business    by   the 
partners,  or  such   of   them  aa  habitually 
acted  therein  during  the  term,  without  any 
settlement  or  liquidation  of  the  partnership 
affairs,  is  presumed  to  be  a  continuance  of 
the   partnership."      Sec.   32 — "Dissolution 
by  expiration  or  notice  —  Subject  to  any 
ag^ement  between  the  partners,  a  partner- 
ship is  dissolved  (a)  if  entered  into  for  a 
fixed    term,    by   the    expiration   of    that 
term.  .  .  ." 

On  29th  April  1905  Forbes  Thomson 
Wallace,  solicitor,  40  Marchmont  Crescent, 
Edinburgh,  raised  an  action  of  accounting 
against  William  Shepherd,  solicitor.  Royal 
Bank  House,  Leven,  Fife,  and  others,  the 
testamentary  trustees  of  his  father  the  late 
Forbes  Thomson  Wallace,  bank  agent, 
Leven. 

The  pursuer,  who  had  an  interest  in  the 
residue  of  his  father's  estate,  made  aver- 
ments to  the  effect  that  the  assets  of  the 
trust  estate  had  not  been  properly  realised. 
"  (Cond.  6)  In  particular,  the  defenders 
have  failed  to  realise  and  give  credit  in 
their  accounts  for  certain  payments  which 
fall  to  be  made  to  the  estate  of  the  deceased 
by  his  partner  the  defender  William  Shep- 
herd. Mr  Shepherd  had  been  in  partner- 
ship with  the  deceased  since  1800,  and  from 
the  period  from  1st  January  1805  under  a 
copartnership  agreement  dated  28th  Feb- 
ruary 1805 

(Cond.  7)  The  said  copartnership  agree- 
ment was  in  force  at  the  date  of  Mr  Forbes 
Thomson  Wallace's  death  and  ...  Mr 
Shepherd  was  bound  to  pay  to  the  defen- 
ders one-half  of  the  profits  of  the  business 
for  the  five  following  years  in  so  far  as  they 
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exceeded  the  sum  of  £500  per  annum.  .  .  ." 

The  said  copartnership  agreement  dated 
28th  February  1805  contained  the  following 
clauses — "F%rat. — The  parties  hereto  agree 
to  continue  to  carry  on  the  said  business 
under  the  same  Ann  name  for  a  period  of 
five  years  as  from  and  after  the  1st  day  of 

January  1896. 

Fifth. — In  the  event  of  a  dissolution  of  the 
copartnery  by  the  death  of  either  partner 
during  the  subsistence  of  this  agreement,  it 
is  agreed  as  follows: — {First)  In  the  event 
of  the  death  of  Wallace  the  books  of  the 
firm  shall  be  brought  to  a  balance  by  Shep- 
herd as  at  the  date  of  Wallace's  death,  and 
the  proportion  of  profits  due  to  him  ascer- 
tained. Shephera  shall  carry  on  the  busi- 
ness, and  for  a  period  of  five  years  subse- 
quent to  Wallace's  death  the  profits  of  said 
business,  as  shewn  by  the  balance  sheet  to 
be  made  up  annually  by  him,  which  shall 
be  final,  snail,  in  so  far  as  they  exceed 
five  hundred  pounds  per  annum,  be  paid, 
one  half  to  the  representatives  of  Wallace, 
and  the  other  half  together  with  the  said 
sum  of  five  hundred  pounds  per  annum  shall 
belong  to  Shepherd.  {Second)  In  the  event 
of  the  death  of  Shepherd  the  books  shall  be 
brought  to  a  balance  by  Wallace  as  at  the 
date  of  Shepherd's  death,  and  the  proportion 
of  profits  due  to  him  ascertained.  Wallace 
shall  carry  on  the  business  and  shall  pay  to 
the  representatives  of  Shepherd  for  a  period 
of  five  vears  subsequent  to  the  date  of  his 
death  the  sura  of  one  hundred  pounds  per 
annum." 

The  late  Forbes  Thomson  Wallace,  the 
partner  and  truster,  had  died  on  2nd  Janu- 
ary 1900. 

The  defenders,  into*  alia^  pleaded — "(4) 
The  said  partnership  not  having  been  con- 
tinued after  the  term  fixed  by  the  said  agree- 
ment for  its  expiry,  the  defenders  should  be 
assoilzied.  (0)  In  any  event  the  provisions 
of  the  said  contract  for  the  interest  of  the 
representatives  of  the  deceased  were  not  of 
such  a  nature  as  to  be  held  continued." 

On  23rd  December  1905  the  Lord  Ordinary 
(MACKENZIE!)  allowed  a  proof. 

Ojpnin.iom.  —  "  The  pursuer  brings  this 
action  of  accounting  against  the  defenders, 
as  trustees  under  his  late  father's  testa- 
mentary settlement,  and  also  as  individuals. 
The  action  proceeds  on  the  footing  that  the 
defenders  have  failed  to  ingatber  the  assets 
of  the  trust  estate. 

"The  late  Forbes  Thomson  Wallace,  the 
truster,  had  been  in  partnership  with 
William  Shepherd,  one  of  the  defenders. 
They  had  carried  on  a  banking,  law,  and 
insurance  business  in  Leven  under  a  part- 
nership agreement  dated  28th  February 
18B5,  for  five  years  from  1st  January  1895. 
This  term  expired  on  Slst  December  1899. 
Mr  Wallace  died  on  2nd  January  1900.  Two 
questions  arise  at  this  stage  of  the  case — 
(first)  whether  the  partnership  was  con- 
tinued after  the  term  had  expired  on  Slst 
December  1899,  and  (second)  whether,  if  so 
continual  the  provisions  of  a  certain  article 
in  the  partnership  agreement  (to  be  after- 
wards referred  to)  were  carried  forward 
into  the  partnership  at  will. 

"The  nrst  question  depends  upon  fact, 


because  section  27  of  the  Partnership  Act 
1890  provides  as  follows — [his  Lordship 
quoted  the  Hection  su^a], 

"Accordingly  the  only  point  argued  under 
this  head  was  whether  there  was  a  sufficient 
averment  of  a  continuance  by  the  partners, 
or  either  of  them,  of  the  business  after  the 
expiration  of  the  term  specified  in  the  part- 
nership agreement.  I  am  of  opinion  that 
the  pursuer's  averments  in  regard  to  this 
are  quite  sufficient  to  entitle  him  to  inquiry. 

"  Inasmuch,  however,  as  success  on  the 
first  question  would  not  avail  the  pursuer, 
unless  the  second  Question  (which  does  not 
depend  on  disputea  fact)  is  to  be  decided  in 
his  favour,  it  is  necessary  that  it  should  be 
disposed  of  now.  It  is  whether  the  provi- 
sions of  article  fifth  of  the  partnership 
agreement  are  to  be  held  as  carried  forward 
if  subsequent  to  Slst  December  ]899  there 
was  a  partnership  at  will. 

"Article    fifth    provides — [hia   Lordship 
quoted   article  5   of  copartnership  agree-  " 
ment  supra]. 

"The  defenders  did  not  contend  that  the 
provisions  of  article  fifth  are  inconsistent 
with  a  partnership  at  will.  Their  argument 
was  that  this  article  provides  only  for  the 
dissolution  of  the  copartnery  by  the  death 
of  either  partner  during  the  subsistence  of 
this  agreement,  and  that  this  agreement 
terminated  on  31st  Deceml)er  1899.  I  am  of 
opinion  that  this  is  much  too  narrow  a  con- 
struction. I  think  that  when  partners  con- 
tinue business  after  the  expiry  of  their 
original  contract,  without  making  any  new 
agreement,  the  original  contract  is  held  to 
be  renewed  by  tacit  relocation,  and  all  the 
articles  of  the  original  contract,  so  far  as 
they  are  applicable  to  a  partnership  at  will, 
are  carried  forward  to  regulate  the  rights 
and  obligations  of  the  partners  inter  se. 

"It  was  also  contended,  on  a  construc- 
tion of  section  27  (1)  of  the  Partnership  Act 
(quoted  supra),  that  'the  rights  and  duties 
remain  the  same  as  they  were  at  the  expira- 
tion of  the  term '  in  the  case  of  a  partner- 
ship continued  after  the  term  has  expired ; 
that  if  the  late  Mr  Wallace  had  died  prior 
to  Slst  December  1899  the  rights  conferred 
by  artiAe  fifth  would  have  vested  in  his 
executors,  but  that  as  he  survived  that 
date  no  right  had  as  at  the  expiration 
of  the  term  vested  in  him,  and  therefore 
nothing  was  transmitted  to  his  executors. 
I  am  of  opinion  that  the  expression  'at  the 
expiration  of  the  term '  is  equivalent  to 
'during  the  partnership  term,'  and  that 
therefore  the  argument  upon  the  terms  of 
the  section  is  met  by  the  same  considera- 
tion which  (as  already  explained)  seem  to 
me  sufficient  to  negative  the  argument  for 
the  defenders,  founded  on  the  opening 
words  of  article  fifth. 

"  I  am  therefore  of  opinion  that  if  it  is 

S roved  the  partnership  continued  after  31st 
(ecember   1899   the   provisions   of   article 

fifth  were  carried  forward " 

The  defenders  reclaimed,  and  argued— The 
averments  for  the  pursuer  were  vague  and 
not  such  as  to  infer  a  continuance  of  the 
partnership.  The  facts  which  the  Act 
required  to  establish  a  presumption  of 
continuance  were  absent,  and  there  was 
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no  averment  of  agreement  to  continue, 
therefore  the  partnership  ,  must  be  held 
to  have  expired. 

Argued  for  the  pursuer  and  respondent — 
The  averments  were  such  as  to  instruct  an 
agreement  between  the  partners  that  the 
firm  should  continue  after  the  expiry  of 
the  period  fixed  for  its  duration.  The 
business  bad  been  continued  after  that 
date  in  the  sense  of  sec.  27  (2)  of  the 
Partnership  Act  1800.  The  fact  of  Ist 
January  being  a  holiday  was  immaterial, 
and  the  partnership  had  continued  in  the 
sense  of  the  agreement  thereanent. 

Lord  President — This  is  a  case  in  which 
a  beneficiary  brings  an  action  because  he 
conceives  that  the  trustees  of  his  father's 
settlement,  under  which  he  is  a  beneficiary, 
have  not  made  good    a    claim   against   a 

Serson    who    was    a    partner    with     the 
eceased   truster.    The  claim  is  thus  one 
■  for  certain  profits  in  respect  of  a  partner- 
ship. 

The  deceased  truster  and  the  person  in 
question  were  partners  in  a  law  business, 
and  had  a  partnership  agreement,  dated 
28th  February  18^,  the  currency  of  which 
was  for  "five  years  as  from  and  after" 
Ist  January  1^.  The  partnership  ac- 
cordingly expired  either  upon  the  mid- 
night or  31st  December  1900  or  on  the 
midnight  of  1st  January  1901.  I  do  not 
think  it  necessary  to  decide  the  question 
as  to  the  precise  meaning  of  the  term 
"from  and  after"— in  other  words,  as  to 
the  exact  terminus  of  the  partnership. 
The  partnership  agreement  had  a  clause 
in  it  that  in  the  event  of  the  death  of  the 
senior  partner,  who  was  the  truster,  during 
the  subsistence  of  the  partnership  agree- 
ment, the  business  should  thereafter  be 
carried  on  for  a  period  of  five  years 
subsequent  to  his  death  by  the  surviving 
partner,  and  that  the  surviving  partner 
should  give  a  certain  portion  of  the  profits 
to  the  representatives  of  the  predeceasing 
partner. 

Now,  what  happened  was  this.  No 
arrangement  was  made  as  to  ma^ng  any 
new  partnership  agreement,  and  the  senior 
partner  died  at  7  o  clock  on  the  morning  of 
2nd  January  1901.  The  pursuer  alleges 
that  the  partnership  was  continued,  and 
that  the  clause  as  to  caiTying  on  the 
business  for  five  years  must  be  read  into 
the  new  partnership.  The  matter  seems 
absolutely  determined  by  the  sections  of 
the  Partnership  Act  wnich  have  been 
referred  to.  Sec.  32  of  that  Act  says— 
"Subject  to  any  agreement  between  the 
partners,  a  partnership  is  dissolved,  (a)  if 
entered  into  for  a  fixed  term,  by  the 
expiration  of  that  term."  Well,  that  was 
the  case  here,  and  therefore,  prvma,  fade, 
the  partnership  was  dissolved  at  the  latest 
at  midnight  of  1st  January.  Then  sec.  27 
deals  with  the  case  of  a  partnershijp  being 
continued  after  the  term  has  expired  na 
follows : — "  (1)  Where  a  partnership  entered 
into  for  a  fixed  term  is  continued  after  the 
t«rm  has  expired,  and  without  any  express 
new  agreement,  the  rights  and  duties  of 
the  partners  remain  the  same  as  they  were 


at  the  expiration  of  the  term,  so  far  as  is 
consistent  with  the  incidents  of  a  partner- 
ship at  will ;  (2)  a  continuance  of  the 
business  by  the  partners,  or  such  of  them 
as  habitually  acted  therein  during  the 
term,  without  any  settlement  or  liquida- 
tion of  the  partnership  affairs,  is  presumed 
to  be  a  continuance  of  the  partnership." 

Now,  these  words  seem  tome  to  beperfectly 
clear.  How  can  you  have  a  continuance  of 
the  partnership  without  partners?  The 
thing  is  impossible.  And,  accordingly,  the 
continuance  of  the  business  —  which  is 
presumed  to  be  a  continuance  of  the 
partnership — must  be  a  continuance  "by 
the  partners  or  such  of  them  as  habitually 
acted  therein ; "  so  that  still,  in  order  to  a 
continuance  of  the  partnership,  there  must 
be  partners.  Here  it  was  impossible,  after 
the  death  of  the  truster,  that  there  could 
be  a  continuance  of  the  partnership,  because 
there  were  no  partners,  and  it  is  impossible 
— supposing  one  takes  the  earlier  date — 
that  there  could  be  a  continuance  of  the 
business  after  1st  Januaiy  without  this 
continuance  of  partnership,  because  there 
was  no  time  to  infer  that  such  continuance 
was  consented  to  by  the  partners.  The  1st 
of  January  was  a  holiday,  and  it  seems 
improbable  that  any  business  was  done  in 
the  ofBce  on  that  day.  The  continuance  of 
the  business  is  matter  of  fact,  and  the  fact 
could  never  be  gathered  from  a  mere  casual 
performance  of  some  ordinary  duty  by  one 
of  the  partners  on  a  single  day.  Accord- 
ingly, it  seems  to  me  that  the  pursuer's 
case  entirely  fails. 

I  cannot  help  thinking  that  the  Lord 
Ordinary  had  not  noticed  this  matter  w^here 
he  says — "  The  only  point  argued  under  this 
head  was  whether  there  was  a  sufficient 
averment  of  a  continuance  by  the  partners, 
or  either  of  them,  of  the  business  after 
the  expiration"— that  is  not  the  phrase  of 
the  statute — "of  the  term  specified  in  the 
partnership  agreement."  You  cannot  have 
a  continuance  of  the  partnership  by  one  of 
the  partners. 

Accordingly,  I  cannot  think  there  is 
really  any  room  at  all  here  for  proof,  and 
that  the  defender  ought  to  be  assoilzied. 

Lord  M'Laren — I  agree  with  your  Lord- 
ship that  it  is  not  necessary  for  the  purposes 
of  this  case  to  determine  whether  the  part- 
nership in  question  expired  on  the  last  day 
of  December  or  on  the  first  day  of  January. 
There  is  a  rule  —  a  well-known  rule  — for 
computation  of  time  which  is  applied  to 
cases  where  the  law  itself  introduces  a  time 
limit,  the  most  familiar  examples  being  the 
law  of  deathbed  and  the  sixty  days  for 
cutting  down  preferences  under  the  Act  of 
IfBO.  Under  tnat  law  the  rule  is  to  exclude 
the  first  day  and  to  include  the  whole  of  the 
last  day  01  the  term,  but  it  is  not  to  be 
assumed  that  this  applies  to  the  interpreta- 
tion of  words  fixing  the  time  in  a  written 
contract  or  agreement.  In  the  interpreta- 
tion of  a  contract  the  question  always  is, 
what  was  the  intention  ?  It  is  very  unlikely 
that  parties  enteringinto  acontractforyears 
would  intend  to  make  it  begin  on  the  second 
instead  of  the  first  of  January,  and  end  on 


Digitized  by  V^OOQIC 


Feb! «!^.'' '^"l     ^^  5<:tf^^A  Law  Reporter.—  Vol.  XLIIL 


Wallace  v.  W 


406 


the  first  of  January  instead  of  Slst  of 
December.  It  is,  tiowever,  unnecessary  to 
decide  the  point  in  this  case,  for  we  are  all 
satisfied  that  it  would  be  impossible  — 
whether  or  not  the  first  day  of  the  year  is 
to  be  included  in  the  partnership— to  draw 
any  inference  from  the  carrying  on  of  busi- 
ness for  a  single  dav,  and  especially  where 
that  day  is  a  public  holiday.  Now,  it  is  not 
averred  that  the  partners  had  entered  into 
any  new  agreement  before  the  expiry  of  the 
duration  of  the  copartnership.  1  have  no 
doubt  that  such  an  agreement  is  capable 
of  parole  proof,  because  partnership  is  a 
consensual  contract.  It  may  be  continued 
by  verbal  agreement  on  the  terms  of  the  old 
written  agreement.  The  evidence  would,  of 
course,  have  to  be  clear.  The  Court  would 
not  readily  hold  that  two  experienced  men 
of  business  left  a  matter  of  that  kind  to  a 
verbal  understanding,  knowing  very  well 
how  to  put  down  theu-  ajgreementon  paper. 
But  no  such  agreement  is  averred. 

I  am  of  opinion  that  the  27th  section  of 
the  Act  has  no  application  to  this  case, 
because,  as  I  read  the  section,  it  is  a  con- 
dition of  the  two  propositions  there  formu- 
lated that  there  is  a  partnership  in  existence 
— that  is,  a  plurality  of  persons  interested 
in  the  business.  It  is  quite  enough  under 
the  second  branch  of  the  section  that  one  of 
the  two  should  continue  to  do  the  work  if 
that  has  been  the  practice  of  the  firm — e.g., 
where  there  is  an  active  partner  and  a 
sleeping  partner,  but  before  the  27th  section 
can  take  effect  you  must  have  two  persons 
in  the  partnership  from  whose  actings,  or 
the  actings  of  one  of  them,  you  are  to  infer 
a  resolution  to  continue  the  old  business. 
Now  we  have  not  got  that,  because  by  a 
strange  coincidence  the,death  of  one  of  the 
partners  occurred  within  a  day  after  the 
expiry  of  the  partnership. 

I  am  therefore  of  opinion  that  there  is  no 
averment  here  of  the  continuance  of  the 
partnership,  and  accordingly  there  can  be 
no  proof. 

Lord  Kinneab — I  quite  agree  with  your 
Lordships.  The  statute  provides  that 
where  there  has  been  a  contract  of  co- 
partnery for  a  fixed  term,  and  that  term 
has  expired,  the  partnership  may  be  con- 
tinued without  an  express  agreement,  pro- 
vided it  is  continued  in  fact  bv  the  partnei-s, 
or  by  such  of  them  as  habitually  acted 
during  the  term,  without  any  settlement 
or  liquidation  of  the  partnership  affairs. 
That  last  condition  seems  to  me  to  imply 
that,  before  it  can  be  presumed  against  a 
former  partner  that  he  is  continuing  the 
business,  he  should  have  some  opportunity 
of  showing  that  he  does  not  intend  to  do 
so  by  taking  some  steps,  at  all  events,  to- 
wards the  settlement  or  liquidation  of  the 
partnership  affairs.  But  without  laying 
weight  on  that  consideration  it  is,  at  all 
events,  clear  enough  that  what  the  statute 
imperatively  requires  is  continuance  of  the 
business  by  the  partners,  or,  at  all  events, 
by  those  partners  who  have  during  the 
fixed  term  habitually  acted  therein.  Now, 
in  the  present  case,  the  deceased  man,  who 
is  said  to  have  continued  the  partnership. 


died  on  the  morning  of  2nd  January  before 
the  business  hours  began.  The  fixed  term 
of  partnership  admittedly  came  to  an  end 
on  either  the  1st  or  2nd  of  January.  Assum- 
ing it  came  to  an  end  on  1st  January,  the 
question  is  whether  the  dead  man  did  any- 
Uiin^  to  show  that  he  and  his  partner  were 
continuing  the  business  as  before,  or  allowed 
his  partner  to  do  anything  to  show  that 
they  were  continuing  the  business  as  before, 
and  to  show  a  continuance  of  the  business. 
Now,  I  agree  with  your  Lordships  that 
there  is  nothing  averred  on  record  from 
which  it  is  possible  to  infer — even  if  some 
business  had  been  done  by  the  surviving 
partner  just  as  it  would  have  been  done  at 
any  time  before  the  arrival  of  the  fixed 
time — a  continuance  of  the  business  in  the 
circumstances  set  out.  In  the  ordinary 
course  of  affairs,  if  one  partner  of  a  firm  is 
actually  lying  on  his  deathbed,  it  may  be 
absolutely  indispensable,  and,  at  all  events, 
perfectly  reasonable,  that  the  surviving 
partner  should  see  that  the  business  does 
not  come  to  an  end.  The  question  is  not 
whether  the  business,  but  whether  the 
partnership,  continued  when  the  surviving 
partner  like  a  reasonable  man  attended  to 
the  business  though  the  other  partner  was 
no  longer  in  life.  But  it  is  not  averred 
that  the  surviving  partner  did  anything 
whatever.  Lord  M'Laren  pointed  out  at 
an  early  stage  of  the  discussion  that  the 
day  was  a  puolic  holiday — New  Year's  Day 
— and  therefore  there  is  no  room  to 
presume  that  the  surviving  partner  did 
anything  in  the  business  at  all.  At  all 
events  there  is  no  averment. 

It  appears  to  me,  therefore,  that  the 
conclusion  your  Lordships  have  reached  is 
perfectly  sound.  There  is  nothing  averred 
to  show  that  the  business  was  continued  at 
all  during  the  time  that  may  have  elapsed 
between  the  expiration  of  the  fixed  term 
and  the  death  oi  the  deceased  man— at  all 
events  nothing  to  show  that  it  was  con- 
tinued as  a  partnership.  I  therefore  agree 
that  the  interlocutor  under  review  should 
be  recalled. 

Lord  Pearson  concurred. 

The  Court  recalled  the  Lord  Ordinary's 
interlocutor  and  dismissed  the  action. 

Counsel  for  the  Defenders  and  Reclaimers 
—The  Dean  of  Faculty  (Campbell,  K.C.)— 
Sandeman.  Agents  —  Thomas  White  & 
Park,  8.S.C. 

Counsel  for  the  Pursuer  and  Respondent 
—  Macfarlane,  K.C.  —  Dunbar.  Agent- 
Thomas  Henderson,  W.S. 
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Tuesday,  February  27. 

SECOND    DIVISION. 

(Lord  Ardwall,  Ordinary. 
DA  PRATO  AND  OTHERS  v.  MAGIS- 
TRATES OF  PARTICK. 

Statute— Bye-Law— Ultra  vires— Powers  of 
Magistrates  —  Hours  of  Closing  —  Ice- 
Cream  S>u>ps — Burgh  Police  {Scotland) 
Acts  1892  (65  and  66  Vict.  cap.  65),  sees. 
316,  317,  318,  380  (6) ;  1903  (3  Ed.  VII.  cap. 
33),  see.  82  (2). 

Under  the  Burgh  Police  (Scotland) 
Act  1892,  sec.  38U  (6),  ice-cream  shops 
may  only  be  open  between  the  hours 
of  5  in  the  morning  and  12  midnight. 
The  Burgh  Police  (Scotland)  Act  1003, 
sec.  82  (2),  empowers  town  councils  of 
burffhs  to  make  bye-laws  (subject  to 
confirmation  by  the  Sheriff  and  Secre- 
tary for  Scotland)  in  regard  to  the 
hours  of  opening  and  closing  ice-cream 
shops  witnin  the  limits  prescribed  by 
the  Act  of  1802,  subject  to  the  proviso 
that  the  hours  for  business  are  not  to 
be  restricted  to  less  than  15  hours 
daily. 

The  town  council  of  a  burgh  duly 
passed  a  bye-law  making  it  Ulegal  for 
such  premises  to  be  kept  open  except 
between  7  o'clock  in  the  morning  and 
10  o'clock  at  night. 

In  an  action  for  reduction  of  the 
bye-law  at  the  instance  of  the  ice- 
cream vendors  of  the  burgh,  on  the 
ground  that  it  was  unreasonable, 
oppressive,  and  ultra  vires,  the  pur- 
suers aven«d  that  unless  the  bye-law 
was  reduced  their  businesses  would  be 
ruined,  as  they  would  be  precluded 
from  doing  business  during  the  most 
profitable  period  of  the  24  hours. 

Held  (1)  chat  the  only  ground  upon 
which   the  Court   could   proceed   was 
that  of  ultra  vires;  (2)  that  the  pur- 
suer's   averments    were    irrelevant    to 
support  such  a  case,  as  they  disclosed 
nothing  which  on  the  face  of  the  bye- 
law  showed  it  to  be  ultra  vires. 
By  the  Burgh  Police  (Scotland)  Act  1892, 
sec.  SIO,   suK-sec.   6,  every  person   is  sub- 
jected to  a  penalty  of  £o  wno  "being  the 
occupier  of  a  building  or  part  of  a  building 
or  otner  place  of  public  resort  for  the  sate 
or  consumption  of  provisions  or  refresh- 
ments   of   any   kind,  or   for   the   sale  or 
consumption  of  tobaicco  and  cigars,  opens 
his  premises  for  business  before  5  o'clock 
in   the  morning,   or   keeps  them  open  or 
does     business     therein     after    raianight, 
unless   specially   allowed    by    the    magis- 
trates." 

Sees.  316,  317,  318  of  the  same  Act  confer 
on  the  police  commissioners  power  to 
make  bye-laws  subject  to  confirmation  by 
the  Sheriff  and  Secretary  for  Scotland. 

Sec.  82  of  the  Burgh  Police  (Scotland) 
Act  1903  provides  as  follows  by  sub-sec. 
1  that  ice-cream  shops  must  be  registered ; 
by  sub-sec.  2  "  Section  316  of  the  principal 


Act  (the  Act  of  1892)  shall  be  deemed  to 
confer  power  on  the  town  council  to  make 
bye-laws  in  regard  to  the  hours  of  opening 
and  closing  of  premises  registered  under 
this  section,  the  hours  for  business  not 
being  more  restricted  than  fifteen  hours 
daily,  and  the  provisions  of  the  principal 
Act  relating  to  Dye-laws  and  the  confirma- 
tion and  enforcement  thereof  shall  apply 
accordingly." 

The  Provost  and  Magistrates  of  Partick 
on  3rd  December  19(H  passed  a  bye-law  in 
the  following  terms: — "The  Provost,  Magis- 
trates, and  Councillors  of  the  Burgh  of 
Partick,  in  virtue  of  the  powers  conferred 
upon  them  by  the  Burgh  Police  (Scotland) 
Acts  1892  to  1903,  and  particularly  section 
9&  (2)  of  the  Act  of  mS,  and  sections  316 
and  317  of  the  Act  of  1892,  and  of  other 
powers,  do  hereby  make  and  enact  the 
loUowing  bye-law  :  —  1.  No  person  regis- 
tered in  terms  of  section  82  (1)  of  the  said 
Burgh  Police  (Scotland)  Act  1903  to  keep 
or  use  any  house,  building,  part  of  a  build- 
ing, or  otner  premises  as  an  ice-cream  shop 
or  aerated  water  shop  shall  keep  such 
premises  open  or  suffer  them  to  be  kept 
open  except  during  the  hours  between 
seven  of  the  clock  in  the  morning  and 
ten  of  the  clock  at  night  on  any  day. 

The  bye-law  was  confirmed  by  the  Sheriff 
of  Lanarkshire  and  by  the  Secretary  for 
Scotland. 

In  May  1905  Mansueto  da  Prato  and 
others,  vendors  of  ice-cream  and  aerated 
waters,  registered  under  sec.  82  (1)  of  the 
Burgh  PoRce  (Scotland)  Act  1903,  brought 
an  action  against  the  Provost,  Magistrates, 
and  Councillors  of  the  Burgh  of  Partick 
and  others  for  reduction  of  the  bye-law. 

They  averred,  inter  alia — "  (Cond.  8)  The 
said  bye-law  is  illegal,  incompetent,  and 
ultra  vires,  and  in  contravention  of  section 
82,  sub-section  2,  of  the  Burgh  Police  (Scot- 
land) Act  1908,  which  con^is  'powers  on 
the  town  council  to  make  bye-laws  in 
regard  to  the  hours  of  opening  and  closing 
of  premises  registered  under  this  section, 
the  hours  for  business  not  being  more 
restricted  than  16  hours  daily,'  in  respect 
that  in  fixing  7  a.m.  as  the  opening  hour 
the  Commissioners  include  in  the  minimum 
of  15  hours  allowed  by  statute  hours  which 
cannot  reasonably  be  regarded  as  'hours 
for  business.'  It  is  the  true  intention  and 
meaning  of  the  statute  that  tiie  said 
minimum  of  15  hours  during  which 
business  can  be  carried  on  shall  be  the 
usual  and  convenient  hours  during  which 
traders  find  it  profitable  and  the  public 
find  it  convenient  that  business  should  be 
carried  on.  No  business  in  the  articles 
in  which  pursuers  trade  is  transacted  in 
the  burgh  at  so  early  an  hour  as  7  a.m. 
and  none  of  the  pursuers  have  opened  or 
keep  open  their  premises  for  business 
earlier  than  9  a.m.  The  pui-suers  do  little 
or  no  trade  until  about  mid-day,  as  the 
defenders  well  knew  when  they  fixed  the 
hour  of  7  a.m.  as  the  opening  hour.  The 
said  hour  of  7  a.m.  was  not  fixed  upon  any 
consideration  of  public  need,  convenience, 
or  interest,  but  to  enable  the  said  defenders 
the  Provost,  Magistrates,  and  Councillors 
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of  (he  said  buivh  to  maintain  that  the 
said  15  hours  allowed  by  statute  expire 
at  10  p.m.  and  so  carrv  out  extreme  views 
held  on  the  question  of  early  closing  which 
is  not  imposed  by  or  under  the  authority 
of  any  statute,  and  that  wholly  irrespective 
of  the  necessities  of  the  pursuers'  business 
and  regardless  of  the  consequences  which 
follow  to  the  pursuers.  In  point  of  fact 
the  hours  during  which  the  public  most 
desire  to  purchase  the  commodities  which 
the  pursuers  sell  are  later  than  10  o'clock 
p.m.,  and  in  Olasgow  those  carrying  on 
the  same  business  as  the  pursuers  carry  on 
business  until  midnig[ht.  The  said  bye-law 
operates  as  a  prohibition  of  the  pursuers' 
business  during  the  hours  between  10  and 
12  o'clock  p.m.  and  constitutes  a  serious 
and   illegal  attempt  to  encroach   on   the 

{)ursuers  liberty  of  trade.  The  said  bye- 
aw  will  also  destroy  the  pursuers'  said 
established  business  connection  in  the 
supply  of  suppers,  food,  ice-cream,  aerated 
waters,  &c.,  auring  the  hours  between  10 
and  ll'lS  p.m.,  and  so  strike  at  the  volume 
of  the  pursuers'  business  turnover  as  to 
render  the  lawful  carrying  on  of  their 
business  impossible.  If  allowed  to  stand 
the  said  bye-law  will  cause  such  loss  and 
damage  to  the  pursuers  that  they  believe  and 
aver  they  will  be  forced  to  cease  their  said 
businesses  altogether.  (Cond.  0)  Moreover, 
such  restriction  is  not  merely  an  ihvasion 
of  the  pursuers'  rights  as  citizens  conduct- 
ing a  lawful  calling,  but  it  is  also  against 
the  interests  of  the  public.  No  public 
necessity  exists  for  sucti  restriction,  as  no 
evil  of  any  kind  is  traceable  to  the  pursuers' 
businesses.  On  the  contrary,  the  pursuers' 
shops,  situated  as  they  are  in  the  main 
thoroughfare  of  ParticV,  are  great  public 
conveniences,  and  are  resorted  to  oy  an 
average  of  750  customers  every  night  after 
10  o'clock.  The  hours  from  1  afternoon  to 
12  at  night  are  the  hours  in  which  nearly 
all  the  pursuers'  trade  is  done,  and  their 
shops  are  now  the  only  places  in  which 
food  can  be  obtained  after  10  o'clock  in 
Partick.  The  enforcement  of  the  said  bye- 
law  will  destroy  the  pursuers'  business 
altogether  and  result  in  similar  businesses, 
though  of  a  much  inferior  kind,  being 
started  in  the  back  or  side  stT«ets  of  the 
bur^i'h  and  in  smaller  and  less  sanitary 
business  premises." 

They  pleaded— "(1)  The  said  bye -law 
being  incompetent  and  illegal,  and  un- 
authorised by  statute,  should  ba  reduced. 
(2)  The  said  bye-law  being  uUra  vires  of 
idle  defenders,  et  aeparcdirnhfXnf^  unreason- 
able and  oppressive,  should  be  reduced  or 
otherwise  declared  null  and  void.  (3)  In 
respect  the  said  bye-law  operates  as  an 
absolute  prohibition  of  the  businesses 
which  the  defenders  under  the  powers  of 
the  statute  were  empowered  to  regulate,  it 
is  vMra  vires,  and  the  pursuers  are  accord- 
ingly entitled  to  decree  in  terms  of  the 
conclusions  of  the  summons.  (4)  The  pur- 
suers being  by  law  entitled  to  open  tneir 
premises  during  fifteen  hours  for  business 
m  each  day,  the  defenders  have  no  power 
to  make  bye-laws  restricting  said  hours  for 
business,  or  substituting  hours  which  are 
not  hours  for  business." 


The  defenders  pleaded,  inter  alia — "(2) 
The  averments  of  the  pursuers  are  irrele- 
vant and  insufficient  to  support  the  conclu- 
sions of  the  summons.  (3)  The  bye-law  in 
question  being  legal  and  valid  and  war- 
ranted by  statute,  the  defenders  should  be 
assoilzied  from  the  conclusions  of  the  sum- 
mons." 

The  Lord  Ordinary  (Abdwaxl)  on  1st 
November  1005  sustained  the  second  plea- 
in-law  for  the  defenders  and  dismissed  the 
action. 

Opinion. — "There  seem  to  be  two  points 
for  decision  in  this  case — first,  whether  the 
bye-law  complained  of  is  ultra  vires,  next 
whether  it  is  unreasonable ;  and  the  ques- 
tion which  has  been  so  well  ar^ed  by  Mr 
Morison  and  Mr  Crabb  Watt  is  whether 
the  Court  can  interfere  on  one  or  other  or 
both  of  these  grounds.  Now,  if  this  bye- 
law  is  ultra  vires  the  Court  would  be  bound 
to  set  it  aside  at  the  instance  of  any  person 
aggrieved  thereby.  It  is  said  to  be  ultra 
vires  because  it  restricts  the  natural  right 
and_  liberty  of  the  pursuers  to  carry  on 
business  within  certain  hours  which  they 
say  are  the  best  for  carrying  on  their  busi- 
ness, and  a  case  was  cited  by  Mr  Morison 
where  a  bye-law  prohibiting  hawkers  from 
carrying  on  business  in  certain  parts  of 
Toronto  was  held  to  be  tiltra  vires.  But 
then  the  question  of  ultra  vires  is  to  be 
judged  of  by  the  powers  of  the  Corporation 
making  the  bye-law,  and  the  Privy  Council 
held  that  in  that  case  the  Corporation's 
powers  were  limited  to  regulating  the  busi- 
ness of  hawking,  and  did  not  extend  to 
prohibiting  it  in  any  part  of  Toronto. 
That  is  the  case —  Virgo  v.  The  Municipal 
Corporation  of  the  City  of  Toronto,  1&6, 
App.  Cas.  88.  But  here  it  cannot  be  said 
that  this  case  is  on  all  fours  with  that  at 
all,  because  by  the  section  of  the  Act  re- 
striction of  the  hours  in  the  way  of  opening 
and  closing  premises  is  expressly  given ;  it 
confers  powei'  on  Town  Councils  to  make 
bye-laws  '  in  regard  to  the  hours  of  opening 
and  closing  of  premises  registered  under 
this  section,  the  hours  for  business  not 
being  more  restricted  than  fifteen  hours 
daily.'  Now,  it  is  not  easy  to  see  how  bye- 
laws  can  be  made  with  regard  to  the  hours 
of  opening  and  closing  pi-emises  without  in 
some  way  restricting  carrying  on  trade  at 
some  time  or  another.  But  it  is  said  that 
what  is  added  makes  the  bye-law  com- 
plained of  ultra  vires.  The  Act  proceeds 
as  follows — 'The  hours  for  business  not 
being  more  restricted  than  fifteen  hours 
daily,' — and  it  is  argued  that  means  the 
hours  in  which  business  can  profitably  be 
carried  on  are  not  to  be  restricted  to  less 
than  fifteen  hours,  and  that  by  this  bye- 
law  they  are  really  restricted  to  thirteen, 
as  ice-cream  sho]>s  do  no  business  before 
g  a.m.  and  do  most  of  their  paying  business 
between  10  and  12  p.m.  I  thinK  if  anything 
so  absurd  were  done  as  the  only  time  for 
being  open  should  bi?  during  the  night,  I 
should  say  that  that  would  be  ultra  vires, 
for  that  would  be  plaijily  against  the  true 
meaning  of  this  clause.  But  the  clause 
seems  to  be  satisfied  if  within  reasonable 
hours  the  pursuers  have  fifteen  hours  during 
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which  their  shops  may  be  kept  open,  and  I 
cannot  say  that  allowing  them  to  be  open 
between  seven  in  the  morning  and  ten  at 
night  is  not  sufficient  compliance  with  the 
terms  of  this  clause  and  does  not  give  them 
fifteen  hours  daily  for  business.  I  accord- 
ingly am  not  prepared  to  hold  that  this 
by«-law  is  vMra.  inres.  It  is  said  whether 
it  is  so  or  not  it  is  at  all  events  so  unreason- 
able that  this  Court  is  entitled  to  set  it 
aside  and  ought  to  do  so.  I  do  not  assent 
to  this  contention.  If  the  pursuers  can 
prove  that  between  seven  and  nine  in  the 
morning  there  is  absolutely  no  business 
done  in  such  shops,  and  that,  on  the  other 
hand,  between  ten  and  twelve  at  night  is  the 
time  that  really  they  make  enough  money 
to  pay  their  rents  and  to  pay  tbeir  rates  to 
these  magistrates,  I  think  that  that  would 
prove  that  the  bye-law  was  unreasonable 
and  bad  been  passed  in  disregard  of  the 
interests  of  persons  carrying  on  a  perfectly 
legitimate  and  harmless  trade,  for  while 
alcoholic  refreshments  frequently  lead  to 
disturbances  and  crime,  ice-cream  cannot 
be  said  to  be  other  than  an  innocuous  form 
of  refreshment.  But  the  question  comes 
to  be,  is  this  Court  entitled  to  judge  of  this 
matter  ?  I  am  of  opinion  that  it  is  not  for 
this  Court  to  judge  whether  the  bye-law  is 
reasonable  or  unreasonable  in  view  of  the 
trade  that  is  being  carried  on.  I  think  that 
all  such  questions  must  be  held  to  be  left 
by  statute  to  the  decision  of  the  two  autho- 
rities without  whose  consent  and  concur- 
rence these  bye-laws  cannot  be  passed, 
namely,  the  sheriff  of  the  coimty  and  the 
Secretary  of  State  for  Scotland.  I  think  it 
is  for  them  to  decide  what  is  reasonable  and 
what  is  unreasonable  with  reference  to  the 
trades  affected  thereby,  and  if  they  are  of 
opinion  that  the  bye-laws  are  reasonable 
and  ought  to  be  passed  I  do  not  think  this 
Court  is  entitled  practically  to  review  their 
decision.  Accordingly,  I  am  not  disposed 
to  allow  a  proof  of  the  pursuers' averments. 
Such  prooi  could  only  show  that  the  bye- 
law  prevented  the  pursuers  carrying  on  a 
grontable  business  during  the  prescribed 
ours.  Even  if  this  were  true,  however,  I 
could  not  set  aside  this  bye-law  merely 
because  it  inflicted  hardship  on  these  pur- 
suers. They  m\ist  submit,  as  other  traders 
have  to  do,  to  the  passing  of  such  bye-laws 
by  municipalities  who  nave  been  clothed 
with  quaax  legislative  powers  by  Act  of 
Parliament.  I  accordingly  sustain  the 
second  plea-in-law  for  the  defenders,  and 
dismiss  the  action,  with  expenses." 

The  pursuers  reclaimed,  and  arg^ied— The 
bye-law  was  ultra  vires,  unreasonable,  and 
oppressive,  and  ought  to  be  reduced.  To 
that  end  the  pursuers  should  be  allowed  a 
proof  of  their  averments.  The  bye-law 
was  uUra  vires,  because  whereas  the  only 
power  conferred  on  the  Town  Council  was 
a  power  of  regulating  ice-cream  businesses, 
the  Town  Council  by  the  present  bye-law 
had  to  all  intents  and  purposes  prohibited 
such  businesses.  Further,  section  80  (2) 
provided  for  an  allowance  of  at  least  fifteen 
"hours  for  business,"  and  the  meaning  of 
that  was  fifteen  hours  in  which  there  was  a 
reasonable  chance  of  business  being  done. 


but  under  the  bye-law  complained  of  they 
did  not  get  that,  a  large  portion  of  the 
hours  allowed  being  utterly  useless.  Even 
if  the  bye-law  was  not  technically  ultra 
vires  it  could  be  reduced  if  it  were  unreason- 
able and  oppressive.  The  case  of  The 
Municipal  Corporation  of  the  City  of 
Toronto  v.  Vvrgo,  [1886]  A.C.  88,  waa 
directly  authoritative.  The  following  were 
also  referred  to: — Lumley  on  Bye-laws,  p. 
85 ;  Scott  V.  Glasgow  Corporation,  July  ZI, 
1890,  1  F.  (H.L.)  61,  36  S.L.R.  966;  Eastern 
District  Committee  of  Dumbartonshire 
County  Council  v.  Police  Commissioners 
of  Clydebank,  October  19,  1893,  21  B.  12,  31 
S.L.R.  22;  Duncan  v.  Crighton,  March  10, 
1892,  19  R.  69i,  29  S.L.R.  l48 ;  EasOrum  v. 
Wood,  July  14, 1892, 19  R.  (J.C.)  100, 20  S.L.R. 
844;  Dunsmore  v.  Lindsay,  December  10, 
1903,  6  F.  (J.C.)  14,  41  S.L.B.  190;  Bae  v. 
Hamilton,  June  17,  1904,  6  F.  (J.C.)  42,  41 
S.L.R.  633. 

The  defenders  and  respondents  argued — 
The  Court  could  only  reduce  the  bye-law  if 
it  was  ex  facie  ultra  vires.  That  could  be 
inferred  nx>m  the  cases  cited  by  the  pur- 
suers supra.  The  bye-law  here  was  within 
the  powers  conferred  by  the  Legislature, 
and  the  Court  could  not  interfere — Crichton 
v.  Forfar  County  Road  Trustees,  July  20, 
1886,  13  R.  (J.C.)  99,  Lord  M'Laren  at  p.  101, 
23  S.L.B.  840.  There  was  no  room  for 
proof,  for  the  averments  on  record  were 
irrelevant. 

Lord  Justice-Clerk— I  see  no  ground 
for  reversing  the  judgement  of  the  Lord 
Ordinary.  This  Act  of  Parliament  and 
consequent  regulations  may  or  may  not  be 
for  the  benefit  of  the  community,  but  the 
administration  of  them  is  entrusted  to  the 
magistrates  of  the  different  places  to  which 
they  apply,  and  they  must  be  assumed  to 
be  bona  fide  exercising  their  reasonable 
judgment  in  doing  what  they  do.  We 
cannot  test  the  amount  of  common  sense 
they  possess.  The  only  question  which  we 
can  deal  with  is  whether  ihey  have  actad 
riiira  vires.  The  magistrates  here  havedone, 
in  the  case  of  ice-cream  and  aerated  water 
shops,  practically  the  same  thing  as  they 
have  done  in  the  case  of  piiblic-nouses  as 
regards  closing  at  night.  The  magistrates 
have  come  to  the  conclusion  that  it  is 
advisable  that  public-houses  and  hotels 
should  l)e  closed  against  service  to  visitors 
or  strangers  coming  into  these  places  after 
ten  o'clock  at  night.  Many  people  hold 
the  contrary  view,  many  people  agree  with 
them ;  but  in  the  exercise  of  their  discretion 
they  have  fixed  ten  o'clock  as  the  time  of 
closing.  That  they  could  fix  ten  o'clock  as 
the  time  for  closing  other  places  of  refi-esh- 
ment  which  are  struck  at  by  the  Act  of 
1003  I  have  no  doubt.  They  cannot  close 
every  place,  but  they  can  close  those  places 
over  which  the  Act  has  given  them  jurisdic- 
tion as  i-egards  the  hours  of  keeping  open ; 
and  they  have  held,  while  giving  the  fifteen 
hours  which  are  allowed  by  the  Act,  that 
it  is  the  best  mode  of  exercising  their 
discretion  to  fix  the  hours  between  seven 
o'clock  in  the  morning  and  ten  o'clock  at 
night.     I  am  unable  to  see  anything  in 
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that  in  contravention  of  the  Act  of  Parlia- 
ment. But  then  it  is  said  that  if  this  be 
done  the  ice-cream  shops  or  aerated  water 
shops  in  Partick  will  not  be  able  to  carry 
on  their  business  at  a  profit,  and  therefore 
must  cease  carrying  on  their  business,  and 
that  that  was  not  the  intention  of  the 
statute.  The  intention  of  the  statute  is 
that  for  the  general  benefit  of  the  com- 
munity the  magistrates  should  fix  suitable 
hours  for  closing  these  premises ;  and  they 
having  fixed  wnat  they  consider  suitable 
hours  for  closing  these  premises,  the 
question  how  that  may  affect  the  business 
of  persons  who  sell  such  commodities  as 
ice-cream  and  aerated  water  may  be 
doubtful.  But  if  it  has  a  tendency  to  stop 
what  is  a  legitimate  business,  it  is  for  the 
Legislature  to  interfere  and  put  that  right. 
But  it  would  not  do  for  us,  merely  upon 
averments  that  the  bye-law  will  have  tnat 
effect,  to  hold  that  it  was  ultra  virea  to 
pass  the  bye-law.  Therefore  upon  the 
whole  matter  I  am  for  adhering  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Kyt.t.acht — I  am  entirely  of  the 
same  opinion  and  have  nothing  to  add. 

Lord  Stobmonth  Darling— The  state 
of  the  law  with  regard  to  ice-cream  shops 
apparently  is  that  for  some  reason  which 
is  not  disclosed  on  the  face  of  either  of  the 
Acts  of  Parliament  the  Legislature  thought 
fit  to  regulate  the  hours  during  which  they 
were  to  remain  open.  They  did  so  by  the 
Act  of  1802  in  this  way.  They  fixed  the 
hour  in  the  morning  before  which,  and  the 
hour  at  night  after  which,  they  were  not 
to  be  open,  and  that  left  a  period  of 
nineteen  hours  at  the  utmost  for  business. 
They  gave  no  power  at  that  time  to  any 
local  authority  to  fix  different  hours.  But 
in  1903,  by  sec.  82  of  the  Act  of  that  year, 
they  did  give  power  to  town  councils  of 
burghs  to  make  bye-laws  in  regard  to  the 
opening  and  closing^  of  these  shops,  guard- 
ing it  only  by  this,  that  the  hours  for 
business  were  not  to  be  restricted  to  less 
than  fifteen  daily.  That  being  read  along 
with  the  previous  Act  of  1^,  the  effect 
was  to  retain  the  earliest  possible  hour  of 
five  and  the  latest  possible  hour  of  twelve, 
and  within  that  margin  to  allow  the  local 
authority  to  select  any  period  of  fifteen 
hours,  subject  to  the  control  of  the  Sheriff 
of  the  county  and  the  Secretary  for  Scot- 
land. The  Magistrates  of  Partick  have 
fixed  the  fifteen  hours  within  those  limits, 
&nd  the  purpose  of  this  action  is  to  reduce 
the  bye-law  of  September  1904.  It  is  per- 
fectly plain  that  we  can  only  give  effect  to 
these  conclusions  if  we  are  prepared  to 
hold  that  the  bye-law  is  tiMra  virea,  I 
agree  with  the  Lord  Ordinary  and  with 
your  Lordships  that  no  relevant  case  has 
been  presented  to  that  effect.  An  aver- 
ment of  that  kind,  I  think,  must  proceed 
upon  something  which  on  the  face  of  the 
bye-law  shows  it  to  be  uUra  virea.  There 
is  nothing  on  the  face  of  the  bye-law  to 
impeach  its  validity.  Here  the  averments, 
even  taking  them  at  their  highest  as  we 
are  bound  to  do,  come  to  no  more  than 
this,  that  if  the  bye-law  is  allowed  to  stand, 


the  pursuers,  who  are  all  the  ice-cream 
dealers  in  Partick,  will  find  their  business 
ruined,  and  will  have  to  close  their  shops. 
But  that  averment,  when  examined,  really 
comes  to  no  more  than  this,  that  they 
anticipate  that  they  will  find  their  business 
so  unprofitable  that  it  will  not  be  worth 
carrying  on.  The  persons  who  had  to 
judge  of  the  probable  effect  on  the  pur- 
suers' business,  taking  all  the  local  circum- 
stances into  account,  were  the  same  persons 
who  had  to  judge  of  the  reasonableness  of 
the  bye-law  which  was  about  to  be  passed, 
namely,  the  Magistrates  in  the  first  in- 
stance, the  Sheriff  in  the  second,  and  the 
Secretary  for  Scotland  in  the  third.  All 
these  authorities  have  considered  the 
matter;  all  have  concurred  in  passing 
the  bye-law,  and  it  seems  to  me  tnat  we 
should  not  be  justified  by  the  result  of  any 
proof  that  might  be  adduced  in  quashing 
the  bye-law  on  the  ground  that  it  was 
likely  to  be  followed  by  these  results.  I 
therefore  entirely  agree  with  your  Lord- 
ships. 

Lord  Low  was  not  present. 
The  Court  adhered. 

Counsel  for  Pursuers  and  Reclaimers- 
Crabb  Watt,  K.C.— T.  B.  Morison.    Agente 
— Dove,  Lockhart,  &  Smart,  S.S.C. 

Counsel  for  Defenders  and  Respondents 
—Guthrie,  K.O. — C.  D.  Murray.  Agents- 
Simpson  &  Marwick,  W.8. 


Saturday,  March  3. 

FIRST    DIVISION. 

MAGISTRATES  OF  ABEBCHIRDER  v. 
BANFF  DISTRICT  COMMITTEE 
AND  OTHERS. 

Easpenaea—Proceae—Interloc  utor—  Taxation 
— Public  Authorities  Protection,  Act  1893 
(56  and  57  Vict.  c.  61),  sec.  1  (6) — Interlocutor 
171  Ordinary  Form  Giving  Eoapenaea  to 
a  Defending  Public  Authority  —  Proper 
Time  to  Move  for  Expenses  as  between 
Agent  and  Client. 

In  an  action  against  the  District 
Committee  of  a  County  Council  and 
the  County  Road  Board  the  defenders 
were  found  entitled  to  expenses.  The 
Interlocutors  were  in  ordinary  form. 

The  defenders  having  presented  a 
note  to  the  Lord  President  in  which 
they  craved  his  Lordship  to  move  the 
Court  to  direct  the  Auditor  to  tax  their 
account  as  between  a«ent  and  client 
in  terms  of  section  1  (6)  of  the  Public 
Authorities  Protection  Act  1893,  and 
stated  that  the  Auditor  had  refused  to 
do  so  on  the  g^und  that  he  had  no 
warrant  to  tax  the  account  otherwise 
than  as  between  party  and  party — held 
that  the  defenders'  motion  notuaving 
been  made  before  the  interlocutors 
were  signed  was  not  timeous,  and  note 
refused. 
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r  M*g<.  of  Aberchirder,  &e. 
L  Mar.  3, 1906. 


The  Public  Authorities  Protection  Act  1883 
(66 and  57  Vict.  cap.  61)  is  entituled  "An  Act 
to  generalise  and  amend  certain  statutory 
provisions  for  the  protection  of  persons 
acting  in  the  execution  of  statutory  and 
other  public  duties." 

Section  1  enacts— "Where  after  the 
comtneDcement  of  this  Act  any  action, 
prosecution,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom  against 
any  person  for  any  act  done  in  ^pursuance 
or  execution  or  intended  execution  of  any 
Act  of  Parliament,  or  of  any  public  duty 
or  authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any 
such  act,  duty,  or  authority,  the  following 
provisions  shall  have  effect: — (a)  The  action, 
prosecution,  or  proceeding  shall  not  lie  or 
be  instituted  unless  it  is  commenced  within 
six  mouths  next  after  the  act,  neglect,  or 
default  complained  of  .  .  .  (6)  Wherever  in 
any  such  action  a  judgment  is  obtained  by 
the  defendant,  it  shall  carry  costs  to  be 
taxed  as  between  solicitor  and  client,  (e) .  . ." 

This  was  a  note  to  the  Lord  President 
for  (1)  the  Banff  District  Committee  of  the 
County  Council  of  the  County  of  Banff,  and 
(2)  James  Campbell,  LL.D.,  Old  Cullen,  and 
others,  the  County  Road  Board  of  the 
County  of  Banff,  defenders  and  respondents 
in  an  action  against  them  at  the  instance 
of  the  Provost,  Magistrates,  and  Councillors 
of  the  Police  Burgh  of  Aberchirder,  pur- 
suers and  reclaimers. 

The  action  had  concluded  for  (1)  reduction 
of  certain  minutes  or  resolutions  of  the 
defenders  the  Banff  District  Committee 
and  the  Boad  Board,  and  (2)  declarator 
that  the  District  Committee  was  bound  to 
maintain  and  repair  the  roads,  streets,  and 
lanes  of  the  Burgh  of  Aberchirder. 

On  13th  January  1905  the  Lord  Ordinary 
(Low)  had  assoilzied  the  defendei-s  from 
the  conclusions  of  the  action  and  had  found 
them  entitled  to  expenses  except  those 
incurred  for  a  discussion  in  the  nocedure 
Roll. 

The  pursuers  bad  reclaimed,  and  on  20th 
October  1905  the  First  Division  had  pro- 
nounced this  interlocutor—"  Adhere  to  the 
said  interlocutor,  refuse  the  reclaiming 
note,  and  decern ;  Find  the  defenders 
entitled  to  additional  expenses  since  the 
date  of  the  interlocutor  reclaimed  against, 
and  remit  the  account  thereof,  together 
with  the  account  of  the  expenses  found  due 
by  the  interlocutor  reclaimed  against,  to 
the  Auditor  to  tax  and  to  report. 

The  note,  after  narrating  the  provision 
as  to  expenses  of  the  Public  Authorities 
Protection  Act  1893,  sec.  1  (supro),  stated— 
"The  defenders  have  lodged  in  process 
their  account  of  expenses  made  up  in 
accordance  with  said  statute  as  between 
solicitor  and  client,  but  on  the  same  being 
submitted  to  the  Auditor  of  this  date  (27tn 
February  1908)  he  refused  to  receive  or  con- 
sider the  same,  on  the  gi-ound,  as  he  alleges, 
that  he  has  no  waiTant  to  tax  the  account 
otherwise  than  as  between  party  and  party. 
The  def endei-s  are  therefore  under  the  neces- 
sity of  presenting  this  note. 

"May  it  therefore  please  your  Lordship 
to  move  the  Court  to  pronounce  an  inter- 


locutor directing  the  Auditor  of  Court  to 
proceed  with  the  taxation  of  the  said 
account  ...  as  an  account  of  expenses 
between  solicitor  and  client." 

On  the  note  appearing  in  the  Single  Bills 
counsel  for  the  Burgh  of  Aberchirder  (the 
pursuers  in  the  action)  argued  that  the  note 
was  incompetent  and  should  be  refused  on 
the  ground  that  it  was  too  late  now  to  move 
for  expenses  as  between  agent  and  client. 
The  motion  now  made  was  doubl  v  belated  as 
the  Lord  Ordinary  had  only  allowed  ordi- 
nary expenses.  An  award  of  expenses  in 
ordinary  form  carried  only  expenses  as 
between  party  and  party,  and  such  award 
could  not  be  altered  after  the  interlocutor 
granting  it  was  signed —  WUsorCa  TrvMees  v. 
iVilsorVs  Fuctor,  FebTustry  2, 1869,  7  Macph. 
467,  6  S.L.R.  285;  Fletcher' t  Trustees  v. 
FUtcher,  July  7,  1888,  15  R.  862,  25  S.L.R. 
606.  The  Auditor  was  not  to  be  made  a 
judge  of  whether  the  Act  applied ;  the  Court 
must  decide  that  and  intimate  its  decision 
in  the  interlocutor. 

Argued  for  defenders — Tlie  case  of  Flel- 
cher  (cit.  sv/pra)  was  inapplicable,  as  there 
the  Court  had  applied  its  mind  specially  to 
the  question  of  expenses ;  that  was  not  so 
here.  In  England  the  practice  was  to  tax 
such  an  account  as  between  agent  and  client 
without  a  specific  finding  to  that  effect. 
The  words  of  the  statute  were  imperative ; 
that  being  so,  the  words  "  as  between  ^ent 
and  client'  should  be  read  in — Shaw  v.  Hert- 
fordshire  County  Council,  [18991  2  Q.  B.  282. 
All  that  was  asked  here  was  a  airection  to 
the  auditor.  No  alteration  of  the  inter- 
locutor awardingthe  expenses  in  question 
was  necessary.  The  motion  was  therefore 
competent. 

Lord  Pbesidbnt — I  am  clearly  of  opinion 
that  this  motion  is  too  late.  Under  section 
1  of  the  Public  Authorities  Protection  Act 
provisions  are  made  as  to  the  timeous  prose- 
cution of  actions  "where  any  action,  prose- 
cution, or  other  proceeding  is  commenced 
in  the  United  Kingdom  against  any  person 
for  any  act  done  in  pursuance  or  execution 
or  intended  execution  of  any  Act  of  Parlia- 
ment or  of  any  public  duty  or  authority," 
Then  sub-section  (6)  provides,  "  wherever 
in  any  such  action  a  judgment  is  obtained 
by  the  defendant  it  shall  carry  cost«  to  be 
taxed  as  between  solicitor  and  client." 

Now,  I  am  not  doubting  that  the  decisions 
in  the  English  courts  which  have  been 
<]uoted  are  right,  namely,  that  if  the  court 
is  satisfied  that  an  action  falls  under  th£ 
first  section  of  the  Act  and  finds  expenses 
in  favour  of  the  defendant  these  expenses 
must  be  as  between  agent  and  client.  But 
in  many  cases  questions  may  arise  as  to 
whether  an  action  does  fall  under  the  first 
section,  and  so,  according^  to  the  universal 
practice  of  this  Court,  it  is  necessaiy  for  a 
person  wishing  to  benefit  by  the  section  to 
make  a  motion  before  the  interlocutor  in 
the  cause  is  signed,  to  allow  the  Court  to 
determine  whether  the  section  is  applicable 
or  not.  In  the  present  case  this  was  not 
done,  and  the  interlocutor  found  expenses 
in  the  ordinary  terms,  and  the  Court  has 
no  power  to  alter  that  interlocutor.     The 
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defenders  asked  the  Auditor  to  tax  the 
account  aa  between  agent  and  client,  and 
the  Auditor  refused  as  ne  found  no  warrant 
for  doing  so  in  the  interlocutor.  The  appli- 
cation to  alter  the  interlocutor  is  too  late, 
and  it  is  vain  to  quote  to  us  English  cases 
as  to  the  rules  of  procedure  in  our  own 
Court.  There  is  a  perfectly  appropriate 
time  for  such  a  motion  being  made,  and  the 
present  contention  would  lead  to  this,  that 
such  questions  as  to  whether  or  no  a  party 
was  a  public  authority  would  be  left  to  the 
decision  of  the  Auditor. 

LoBD  M'Laben— It  is  a  well-established 
rule  by  practice  in  this  Court  that  where 
exfjenses  are  to  be  given  on  any  other  than 
the  ordinary  scale,  this  should  be  speciiied 
in  the  interlocutor  awarding^  expenses.  The 
Public  Authorities  Protection  Act  is  not 
the  only  illustration  of  the  application  of 
that  rule.  There  is,  for  instance,  the  very 
familiar  case  where  the  question  is  whether 
expenses  are  to  be  given  against  trustees  or 
a  judicial  factor  individually  or  in  a  repre- 
sentative capacity. 

In  such  cases  it  is  settled  that  the  Court 
has  no  power  to  alter  what  is  contained  in 
its  interlocutor  awarding  expenses.  In  a 
well-known  case  as  to  individual  or  collec- 
tive liability,  which  went  to  a.  Court  of 
Seven  Judges,  it  was  held  that  the  only 
question  was  the  construction  of  the  inter- 
locutor which  was  under' consideration. 

I  agree  with  your  Lordship  in  thinking 
that  uie  practice  of  the  English  Courts  can- 
not be  a  guide  to  us  in  settling  what  is  the 
proper  time  in  this  Court  at  wnich  applica- 
tion ought  to  be  made  for  carrying  out  the 
provisions  of  the  Act.  I  do  not  know 
whether,  if  this  motion  had  been  made  at 
the  proper  time,  it  would  have  been  granted ; 
but  it  was  not  made,  and  we  have  no  power 
to  alter  or  amend  our  interlocutor. 

Lord  Kinnbar— I  concur. 

Lord  Pbarson — I  agree  on  the  ground 
that  the  motion  is  made  too  late. 

The  Court  refused  the  prayer  of  the  note. 

Counsel  for  Pursuers  and  Reclaimers — 
The  Solicitor-General  (Ure,  K.C.)— T.  B. 
Morison.    Agents— P.  Morison  &  Son,  S.S.C. 

Counsel  for  Defenders  and  Respondents— 
— Clyde,  K.C— Chree.  Agents— Alex  Mori- 
son &  Co.,  W,S. 


Saturday,  March  3. 

FIRST    DIVISION. 

[Lord  Johnston,  Ordinary. 

AB   V.    CB. 

Husband  and  Wi/fe — Nullity  of  Marriage 
—  Impotency  —  Ineapacitu  of  Woman- 
Absence  of  Structwral  Defect  —  Improx- 
ticability  of  Consummation  —  Circum  - 
stances  in  which  ImpracticaJ>ility  In- 
ferred. 

Seven  months  after  the  marriage,  a 
husband  brought  an  action  of  nullity 
against  the  wife  on  the  ground  of  her 


impotency.  The  spouses  had  separated 
three  and  a -half  months  after  the 
marriagre,  but  prior  to  that  date  the 
husband,  who  was  able  and  anxious  to 
consummate  the  marriage  and  had  had 
sufficient  opportunities,  nad  used  every 
means  to  that  end  short  of  physical 
violence,  but  without  attaining  his 
object.  There  was  no  structural  in- 
capacity in  the  wife.  No  reason  was 
suggested  for  a  wilful  refusal  on  her 
part. 

Held  (1)  (aff.  Lord  Ordinary  John- 
ston's opinion)  that  incapacity  on  the 
part  of  the  woman  was  not  restricted  to 
cases  where  some  structural  incapacity 
existed,  but  included  cases  where  con- 
summation was  impractical,  an  infer- 
ence to  be  drawn  from  the  facts;  and 
(2)  (rev.  Lord  Ordinary  Johnston)  that 
in  the  circumstances   of    the  case  in- 
capacity on  the  part  of  the  woman  was 
to  be  inferred,  and  consequently  that 
the  man  was  entitled  to  decree. 
On  3rd  January  1905  A  B  (the  man)  brought 
an  action  against  CB  (the  woman)  to  have 
it  declared  that  a  marriage  between  them, 
which  had  been  celebrated  on  10th  June 
1904,  was  null,  on   the  ground   that   the 
defender  was  at  the  time  of  the  marriage, 
and  was  still,  impotent. 

The  facts  proved  and  the  circumstances 
of  the  case  are  given  in  the  opinion  {infra) 
of  the  Lord  Ordinary  (Johnston),  who  on 
22nd  November  1905  pi-onounced  this  inter- 
locutor— "  Finds  that  the  pursuer  has  failed 
to  adduce  evidence  by  which  the  alleged 
impotency  of  the  defender  is  established, 
or  from  which  it  ran  be  inferred  ;  therefore 
dismisses  the  summons  and  decerns :  Finds 
the  defender  entitled  to  expenses  down  to 
and  including  17th  March  last,  under  deduc- 
tion of  £5,  08.  paid  ad  interim  under  the 
interlocutor  of  17th  February  last,  and  of 
£5  paid  voluntarily  on  17th  March  last; 
allows  an  account  to  be  given  in,"  &c. 

Opinion.- "The  pursuer  AB  seeks  to 
have  his  marriage  with  the  defender  C  B, 
which  was  solemnised  on  10th  June  1904, 
annulled  on  the  gp^ound  of  her  impotency. 
IT^eparties  lived  together  until  24th  Septem- 
ber 1904,  and  the  summons  was  signeted  on 
3rd  January  1005,  less  than  seven  months 
after  the  marriage. 

"The  evidence  is  so  narrow  and  the  case 
so  complicated  by_  the  briefness  of  the 
period  of  cohabitation,  and  by  the  conduct 
of  the  wife  towards  the  litigation,  that  it 
is  necessary  to  deal  with  it  with  care. 

"The  pursuer  necessarily  undertakes  the 
onus  of  showing,  as  the  ordinary  form  of 
summons  sets  forth,  '  that  the  defender 
was  at  t^e  time  of  the  pretended  marriage 
between  her  and  the  pursuer,  and  still  is, 
impotent  and  unable  to  consummate  mar- 
riage by  carnal  copulation.'  Has  he  satis- 
fled  that  onus  t 

"His  averment  is  the  general  one,  that 
'  the  defender  is  impotent  and  unable,  either 
from  malformation  or  from  functional  or 
nervous  defects  in  her  constitution,  or  from 
some  other  cause  or  causes  to  the  pursuer 
more  particularly  unknown,  to  have  con- 
nection with  the  pursuer.' 
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"  I  may  premise  that  I  am  satisfied  that 
there  is  no  collusion  in  the  case,  and  also 
that  there  is  no  reason  for  entertaining  the 
suggestion  that,  as  alleged  by  the  defender, 
bat  not  attempted  to  be  proved  by  her, 
there  bad  been  any  antenuptial  intercourse. 
FurUier,  there  is  nothing  to  suggest  impo- 
tency  on  the  part  of  the  pursuer. 

"Otherwise  the  evidence  is  as  follows : — 
The  marriage  took  place  at  Perth  on  Friday, 
lOth  June  ISM,  in  tne  evening.  The  pursuer 
•wears  that  he  sought  intercourse  that 
ni^t,  but  desisted  on  his  wife  pleading 
fatigue.  The  parties  went  to  Dollar  on 
Saturday,  11th  June,  and  the  pursuer  swears 
that  he  attempted  intercourse  that  night, 
bat  that  his  wife  would  not  allow  him  to 
effect  penetration.  On  Tuesday,  14th,  the 
parties  were  at  Stanley,  and  the  pursuer 
•weiu«  that  he  again  attempted  inter- 
course that  night,  but  was  again  unsuccess- 
ful. The  pursuer  being  an  engine-driver  in 
railway  employment  was  on  the  night 
shift  from  lliursday,  16th.  But  he  swears 
that  on  coming  home  on  Sunday,  10th,  at 
4  a,m. — *  I  went  to  bed  beside  mv  wife.  I 
attempted  to  have  connection  with  her,  but 
was  unsuccessful.  She  refused  me.'  From 
this  date  on  the  pursuer  does  not  speak  to 
particular  dates.  But  he  puts  the  facts 
thus — '  (Q)  On  the  night  of  the  Monday  of 
the  following  week  (i.e.,  either  20th  or 
27th  June)  'did  you  attempt  to  have  con- 
nection with  her? — (A)  I  attempted  it  occa- 
sionally before  I  was  told  I  should  have  bad 
"  better  luck,"  but  I  do  not  remember  the 
dates.  I  cannot  tell  how  many  times  I 
attempted  it.  I  tried  it  until  I  was  tired. 
I  did  not  succeed  at  any  time.  She  would 
not  let  me  do  it  at  all.  I  never  succeeded 
in  penetrating  her  private  parts.  She 
always  kept  ner  legs  close.  Bar  once.  I 
believe  that  would  be  the  third  week,  but 
when  I  got  a  certain  length  she  refused 
altogether,  and  when  I  said  she  was  no  use 
to  me  she  said  I  should  have  had  better 
luck.  Her  legs  were  open  on  that  occasion, 
but  I  did  not  succeed  in  penetrating.  I 
never  attempted  to  use  force.  I  left  her 
about  the  24th  September.  I  cannot  say 
how  many  times  I  attempted  to  have  con- 
nection with  her.  (Q)  Very  often  ? — (A)  Yes, 
I  tried  until  I  was  tired  of  it  any  way.' 
And  in  cross  he  adds — '  I  began  to  despair 
and  g^ve  it  over  about  a  month  or  six  weeks 
after  the  marriage.'  And  in  answer  to  the 
Court — 'After  I  made  the  last  attempt  to 
have  connection  with  her  we  always  slept 
in  separate  rooms.' 

"This  is  the  whole  direct  evidence  to  the 
facts,  and  it  must  be  accepted,  on  the 
defender's  admission  to  the  doctors  who 
examined  her,  that  the  marriage  never  was 
consummated.  But  it  must  be  remarked, 
before  going  to  the  medical  evidence,  that 
the  wire's  mother  was  alive  and  reaidily 
accessible  to  the  parties,  and  that  so  far  as 
the  pursuer  was  concerned  no  attempt  was 
made  to  interest  her  in  the  defender  her 
daughter,  or  to  get  her  or  any  other  discreet 
and  experienced  married  woman  to  advise 
the  defender,  nor  did  the  pursuer  com- 
municate his  difficulty  either  to  a  medical 
man  or,  so  far  as  appears,  to  anyone  else. 


nntU  after  he  had  left  his  wife.  So  far  as 
the  defender  is  concerned  there  is  no  sugges- 
tion that  she  consulted  anyone  either. 

"The  medical  eridence  was  that  of  Drs 
Carruthers  and  Bisset  of  Perth.  They  did 
not  examine  the  defender  on  any  remit 
from  the  Court,  but  she  voluntarily  sub- 
mitted to  their  examination  w  ithin  a  month 
of  the  separation,  at  least  on  25th  October 
1001.  W  e  are  left  in  doubt  whether  it  was 
prearranged  or  not,  but  I  understood  it 
was,  as  she  was  found  in  bed  at  the  doctors' 
coming.  The  gist  of  Dr  Carruthers' evidence 
is  that  the  condition  of  the  hymen  was  con- 
sistent with  connection  having  taken  place 
at  some  time,  hut  not  proof  that  it  had  ever 
taken  place ;  that  the  vagina  was  normal  in 
size ;  but  that  in  passing  two  fingers  gently 
up  there  was  a  slight  spasmodic  action 
causing  a  distinct  grasp  of  the  fingers  in  the 
passage,  which  would  be  increased  in  the 
act  of  sexual  connection  ;  that  the  passage 
of  the  fingers  caused  appreciable  pain ;  and 
that  there  would  be  an  increase  of  pain  in 
the  course  of  the  sexual  act.  Dr  Carruthers 
further  stated : — '  There  was  nothing  in  the 
physical  appearance  to  account  for  her 
declining.  There  was  really  noUiing  to 
hinder  connection  if  it  had  been  forced'; 
and  in  cross,  'I  asked  her  if  she  refused, 
and  she  said  no;  she  was  willing.  I  said 
"Can  you  explain,  if  you  were  both  willing, 
how  no  connection  took  place?"  and  she 
said  she  could  not.  ...  Of  course  the 
spasm  was  there  and  there  would  be  ex- 
treme pain  in  connection.  (Q)  Is  not  that 
quite  usual  ? — (A)  Not  always ;  not  so  bad  as 
this.  We  sometimes  come  across  women 
who  are  nervous  and  excitable  for  a  little 
while,  and  who  gradually  reconcile  them- 
selves to  the  duty  of  a  wife,  but  this  spasm  is 
a  matter  of  unconsciousness.  I  have  nad  no 
experience  of  a  woman  refusing  her  husband 
to  have  connection  for  a  time  and  then 
getting  over  that.  It  may  be  medically 
true  that  such  is  the  case.  I  strongly  recom- 
mended reconciliation  between  the  parties. 
The  defender  said  she  thought  it  was  im- 
possible.' And  in  answer  to  the  Court  he 
added : — '  Supposing  I  had  been  told  that  the 
attempts  had  oeen,  say,  a  dozen  times,  and 
had  been  unsuccessful,  I  would  have  recom- 
mended that  they  should  have  been  con- 
tinued further  if  the  parties  were  both 
willing.  I  have  seen  the  spasm  frequently 
in  other  cases.  It  did  not  amount  to  an 
abnormality,  but  it  rather  exaggerated  the 
pain  more  than  usual.  The  defender  said 
she  was  anxious  to  do  her  duty  as  a  wife, 
and  said  it  was  an  extraordinary  thing  that 
they  were  both  willing  and  yet  never  had 
been  able  to  have  connection,  which  I  could 
not  understand.' 

"  Dr  Bisset  corrolxjrates  Dr  Carruthers  re- 
garding the  physical  condition  ascertained 
by  then-  examination,  viz.,  that  he  'found 
a  slight  constriction  of  the  orifice — a  spasm.' 
But  in  cross  he  adds,  '  I  did  not  see  any- 
thing to  prevent  the  defender  having  con- 
nection with  her  husband,'  and  in  answer 
to  the  Court,  'I  saw  nothing  to  prevent 
connection  that  could  not  have  been  over- 
come. The  spasm  I  noticed  was  miore  than 
is  usually  found  to  exist  in  a  newly  married 
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woman.    It  did  not  amount  to  malforma- 
tion or  an  unhealthy  condition.' 

"  Now,  the  whole  of  this  evidence  must  be 
taken  in  the  light  of  the  facts  that  the  pur- 
suer and  the  defender  commenced  tneir 
married  life  with  the  ordinary  natural 
affection  of  a  newly  married  couple,  that 
there  is  nothing  on  which  to  oase  the 
suggestion  that  the  defender  might  be 
impotent  qvuoad  her  husband  though  not 
quoaA  another  man,  i.e.,  that  it  was  a 
personal  matter ;  and  that  there  is  no 
suggestion  that  the  failure  to  consummate 
the  marriage  was  due  to  excitability  on  the 
part  of  the  defender,  still  less  to  anything 
that  could  be  denominated  hysteria. 

"In  these  circumstances  I  confess  I 
think  the  evidence  comes  short  of  what 
is  required  to  satisfy  the  Court  of  the 
defender's  inability  to  consummate  the 
marriage.  I  would  even  go  the  length 
of  saying  that  the  medical  evidence  rather 
goes  to  establish  the  contrary.  But  it  was 
ably  argued  on  the  authorities,  that  I  must 
accept  it  as  proved  in  the  absence  of  rebutt- 
ing evidence  that  there  had  been  continued 
refusal  to  permit  intercourse,  and  that  such 
a  state  of  facts  entitled,  and  if  entitled  I 
suppose  bound,  the  Com't  to  infer  practical 
incapacity. 

"The  term  'practical  incapacity'  has 
been  used  in  England.  But  though  I  take 
no  exception  to  it  on  matter  of  principle  I 
think  it  requires  to  be  applied  with  very 
g^eat  caution, 

"The  received  doctrine  on  which  the 
power  of  the  Court  to  annul  a  man-iage  on  • 
the  ground  of  the  impotency  of  one  or  the 
spouses  rests  is  that  marriage  is  a  consensual 
contract,  completed  by  the  consent  of  the 
spouses,  whether  there  exists  impotency  or 
not,  but  that  the  consent  is  given  on  the 
implied  condition  on  each  side  that  the 
other  side  is  capable  of  marital  intercourse, 
which  condition  is  resolutive  of  the  mar- 
riage if  the  capacity  be  found  not  to  exist. 
And  as  in  the  case  of  other  resolutive 
conditions  the  nullity  requires  to  be  de- 
clared. The  contract,  that  is  the  marriage, 
stands,  unless  the  spouse  to  whom  the 
condition  is  not  implemented  takes  steps 
to  set  it  aside. 

"But  there  is  this  anomaly  in  the  law — the 
end  of  marriage,  besides  conjugal  associa- 
tion, is  the  procreation  of  children,  and 
conjugal  intercourse  is  the  means  to  that 
end.  Impotency  is  properly  incapacity 
procreandi  and  not  merely  copulandi.  Yet 
the  law  does  not  inquire  into  the  capacity 
procreandi,  but  merely  into  the  capacity 
copulandi.  So  long  as  sexual  intercourse 
is  possible  the  husband  may  be  incapable  of 
generating,  the  wife  majr  be  sterile.  This 
may  not  be  logical,  but  it  is  defended  on 
the  ground  that  cajjacity  for  intercourse  is 
a  fact  that  can  be  ascertained  by  evidence ; 
capacity  to  procreate,  unless  in  exceptional 
cases,  is  rather  matter  of  speculation.  The 
sole  question  for  the  Court,  therefore,  is 
not  potency  or  impotency  in  the  proper 
sense,  but  the  capacity  or  incapacity  of  the 
spouse  in  question  to  have  sexual  inter- 
course with  the  other.  The  Courts  have  dis- 
criminated between  structural  incapacity. 


or  incapacity  arising  from  malformation, 
and  practical  incapacity  where  there  is  no 
malformation.  On  the  evidence  it  cannot 
be  suggested  that  the  defender  suffers  from 
any  structural  incapacity.  It  is  necessary, 
therefore,  to  ascertain  what  is  meant  by 
practical  incapacity. 

"  There  have  been  few  cases  in  Scotland 
on  this  subject  for  a  long  time  past,  except 
two  or  three  which  have  not  gone  beyond 
the  Outer  House,  and  these  latter  nave 
rested  for  authority  upon  English  decisions. 
But  there  is  one  Scottish  case  to  which  I 
may  refer,  A  B  v.  C  B,  12  R.  (H.L.),  36, 
because  of  what  is  said  on  the  subject  of 
length  of  cohabitation,  a  point  to  my  mind 
of  great  importance  here.  The  rule  of  the 
canon  law,  adopted  to  some  extent  in 
England,  was  that  three  years'  cohabitation 
without  consummation  raised  a  presump- 
tion of  incapacity,  where  incapacity  could 
not  be  practically  proved  at  an  earlier 
point  of  time. 

"The  rule  is  thus  explained  by  Dr  Lush- 
ington  in  a  passage  quoted  by  the  Lord 
Chancellor  (Selborne),  at  p.  41 :— '  I  am  of 
opinion  that  a  triennial  cohabitation isnotan 
absolutely  binding  rule.  It  is  a  convenient 
and  fitting  rule,  and  one  not  to  be  departed 
from  on  slight  gfround.  Still  circumstances 
may  arise,  as  in  the  present  case,  to  justify 
the  Court  in  dispensing  with  it.  I  am  not 
aware  that  there  is  any  magic  in  three 
years.  I  conceive  that  the  object  of  the 
rule  is  to  provide  that  sufficient  time  may 
be  afforded  for  ascertaining  beyond  a  doubt 
the  true  condition  of  the  party  complained 
of.  If  the  Court  can  be  satisfied  by  circum- 
stances that  the  complaint  of  the  promoter 
of  the  suit  is  well  founded,  it  ought  never 
to  be  driven  sine  graviaaima  causa  after 
such  a  cohabitation  as  is  proven  in  this 
case'  (that  was  less  than  three  years)  'to 
order  a  return.'  Within  recent  times  the 
canon  law  requirement  of  a  triennial  co- 
habitation has  not  been  recognised  in  Scot- 
land. But  I  venture  to  think  that  th^ 
object  of  the  rule,  as  stated  by  Dr  Lnshing- 
ton,  viz.,  where  there  is  no  direct  evidence, 
and  the  Court  is  driven  to  inference,  to  pro- 
vide that  sufficient  time  be  afforded  for 
ascertaining  beyond  a  doubt  the  true  con- 
dition of  the  party  in  question,  should  be 
recognised  in  Scotland,  and  that  grave  risk 
of  miscarriage  of  justice  is  run  if  with  in- 
sufficient time  deductions  are  drawn  from 
circumstances  not  absolutely  conclusive, 
which  the  lapse  of  more  sufficient  time 
might  subvert ;  and  here  I  think  in  the 
circumstances  the  time  has  been  insufficient 
safely  to  admit  of  the  deduction. 

"Tne  term  'practical  incapacity'  is  found 
I  think  first  used  by  Lord  Penzance  in  the 
casoof  G=.  V.  G.,  L.R.,  2Prob.  Div.  287.  He 
there  says  the  basis  of  the  interference  of 
the  Court  is  not  structural  defect  but  the 
impossibility  of  consummation.  *  If,  there- 
fore, a  case  presents  itself  involving  the 
impracticability  (although  it  may  not  arise 
from  a  structural  defect),  the  reason  for  the 
interference  of  the  Court  arises.  The  im- 
possibility must  be  practical.  It  cannot  be 
necessary  to  show  that  the  woman  is  so 
formed  that  connection  is  physically  im- 
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possible,  if  it  can  be  shown  that  it  is 
possible  only  under  conditions  to  which  the 
husband  would  not  be  justified  in  resorting.' 
But  then  in  the  case  in  which  he  applied 
these  views  there  hfid  'been  nearly  tnree 
years'  cohabitation,  and  therefore  ample 
opportunity  had  been  afforded  for  any  mere 
temporary  difBculty  to  pass  away.' 

"The  same  principle  was  applied  by  Sir 
James  Hannan  in  U.  v.  P.,  L.R.,  3  Prob. 
Div.  128.  But  the  parties  had  cohabited 
for  more  than  three  years,  and  any  attempt 
by  the  husband  to  consummate  the  mar- 
riage resulted  in  either  fainting  or  violent 
hysteria  on  the  part  of  the  wife.  Sir  James 
said — '  The  rule  appears  to  be  this :  the  im- 
pediment in  the  way  of  intercourse  must 
be  physical,  and  it  must  not  arise  from  the 
wilful  refusal  of  the  wife  to  submit  to 
her  husband's  embraces.'  The  husband's 
attempts  brought  on  hysteria,  *  so  that  he 
could  not  effect  his  purpose  without  em- 
ploying such  force  as,  out  for  the  marriage, 
would  have  amounted  to  rape.  Every  feel- 
ing is  arrayed  against  the  idea  of  a  husband 
having  recourse  to  such  violence.  If,  then, 
the  husband  finds  it  impossible  to  have 
connection  with  his  wife,  except  upon  such 
conditions,  it  is  practically  impossible  for 
him  to  have  any  connection  at  all.' 

"In  a  subsequent  case — S.  v.  A.,  L.R.,  3 
Prob.  Div.  72— Sir  James  Hannan,  after 
saying  'a  wilful,  wrongful  refusal  of  marital 
intercourse  is  not  in  itself  sufficient  to 
justify  the  Court  in  declaring  a  marriage 
10  be  null  by  reason  of  impotence,'  added 
this  important  statement  of  the  law  — 
'  Recent  cases  only  establish  this  in  advance 
of  previous  decisions,  viz.,  that  when  a 
woman  is  shown  not  to  have  had  inter- 
course with  her  husband  after  a  reasonable 
time  for  consummation  of  the  marriage,  if 
it  appears  that  she  has  abstained  from  in- 
tercourse, and  resisted  her  husband's 
attempts,  the  Court  will  draw  the  infei-ence 
that  that  refusal  on  her  part  arises  from 
incapacity.' 

"■The  statement  of  the  present  position 
of  the  law  may,  I  think,  well  rest  there, 
and  the  question  must  always  be :  From 
the  circumstances,  can  the  Court  draw  the 
inferences  that  something  more  than  seem- 
ingly wilful  refusal  must  have  animated 
the  spouse  complained  of  ?  In  the  circum- 
stances, is  it  to  oe  inferred  from  the  lapse 
of  time  that  has  occurred  that  that  some- 
thing more  cannot  be  overcome,  but 
amounts  to  practical  incapacity? 

"  In  the  circumstances  of  this  case,  if  I 
were  driven  to  a  decision  as  at  24th 
September  1904,  when  the  husband  left  his 
wile  after  barely  three  months  and  a  half 
of  married  life,  during  the  first  six  weeks 
of  which  only  there  had  been  proper  con- 
'ugal  cohabitation,  I  could  no  more  satis- 
'actorily  conclude  that  there  was  incapacity 
on  the  part  of  the  wife  than  that  there  was 
wilful,  wrongful  refusal.  I  do  not  in  fact 
think  that  either  has  been  proved.  My 
view  of  the  facts  is  this — 

"  There  has  been  no  consummation  of  the 
marriage.  The  defender  is  capable  of  inter- 
course. But  she  must  endure  some  pain,  at 
least  at  first,  in  the  sexual  act.    'There  is 


I 


nothing  approaching  hysteria  or  incapacity 
to  control  nerself  in  her  case.  There  has 
been  no  attempt  to  obtain  advice,  explana- 
tion, and  encouragement  for  her,  and  the 
husband  has  not  recognised  that  it  may 
even  be  possible  that  he  himself  might  take 
advice  with  good  results.  In  these  circum- 
stances, in  my  opinion,  the  time  and 
opportunity  has  not  been  sufficient  to  infer 
practical  incapacity  from  the  failure  so  far 
to  consummate  the  marriage.  The  case  is 
a  very  different  one  from  B.  v.  B.,  L.R. 
(1901),  Prob.  39. 

"The  Outer  House  cases  which  were 
referred  to  were  AB  v.  YZ,  8  8.L.T.  253, 
AB  V.  Cn,  38  S.L.R.  560,  M.  v.  G.,  10 
8.L.T.  284,  and  AB  v.  CD,  10  S.L.T.  286. 
They  go  further  in  readiness  to  draw  the 
presumption  than  any  of  those  which  have 
occurred  in  the  English  courts.  But  none 
of  them  come  up  to  the  present. 

"  The  case  is  made  mgre  difficult  owing  to 
the  conduct  of  the  defender  towards  the 
litigation.  Lord  Stormonth  Darling,  who 
took  the  proof,  stopped  it  at  the  close  of 
the  pursuer's  evidence,  and  on  17th  March 
1905  pronounced  an  interlocutor,  based  I 
understand  on  an  undertaking  by  the 
parties,  given  on  his  advice,  by  which,  on 
their  agreeing  to  resume  cohaoitation,  he 
sisted  further  procedure  till  18th  July  next. 

"On  13th  July  the  pursuer  lodged  a 
minute  stating  that  notwithstanding  the 
agreement  to  resume  cohabitation,  the  de- 
fender had  not  done,  and  persistently 
refused  to  do,  so,  and  therefore  craved  a 
•renewal  of  the  sist  for  such  period  as  might 
be  deemed  expedient,  thai  the  defender 
might  have  a  further  opportunity  of  resum- 
ing cohabitation  with  him.  But  this  sug- 
gestion was  not  accepted  by  the  defender, 
and  on  18th  July  1905  I  found  myself  obliged 
to  appoint  the  pi'oof  to  be  resumed  on  lOth 
November  1905.  The  defender,  however, 
prior  to  the  diet  fixed,  lodged  a  minute  in 
which  she  stated  that  'the  pursuer  has 
taken  no  interest  in,  or  shown  any  affection 
or  regard  for  the  defender,  nor  has  he  made 
any  reasonable  provision  for  resuming  co- 
habitation with  ner.  The  defender  is  now 
satisfied  that  the  pursuer  does  not  desire 
her  to  reside  with  him,  and  does  not  intend 
to  treat  her  as  his  wife.  In  these  circum- 
stances, while  the  defender  adheres  to  her 
defence  as  stated  on  record,  she  respectfully 
desires  to  intimate  that  it  is  not  her  inten- 
tion to  appear  at  the  diet  of  proof  fixed  for 
10th  November  unless  otherwise  ordered 
by  the  Court.' 

"  Accordingly  when  the  proof  was  called 
on  10th  November  the  defender  did  not 
appear  except  by  counsel,  who  intimated 
that  he  was  instructed  merely  to  watch 
the  case,  but  not  otherwise  to  intervene.  I 
intimated  that  the  pursuer  would  be  allowcid 
in  these  circumstances  to  supplement  his 
proof  on  any  point  he  thougnt  desirable 
and  even  to  call  the  defender.  But  he 
elected  to  stand  on  his  proof  as  led  and 
I  thereafter  heard  counsel  for  him. 

"The  result  is  most  unsatisfactory.  In 
any  other  class  of  case  I  should,  I  think, 
have  been  bound  to  hold  the  defender  con- 
fessed.    But  in  a  matrimonial  cause  the 
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Court  is  in  s.  peculiar  position.  And  I 
think  that  it  would  be  against  public  policy 
were  I  to  pronounce  decree  of  nullity  of 
marriage  practically  by  default,  or  by  reason 
of  the  contumacy  of  the  defender. 

"  The  question^ which  I  now  have  to  deter- 
mine therefore  is — Can  I  accept  the  con- 
duct of  the  defender  as  an  admission  on  her 
part  of  the  Impotency  alleged,  or  as  evidence 
from  which  I  can  draw  the  inference  of 
practical  incapacity,  ^^hich  I  cannot  draw 
from  the  evidence  ?  Or  must  I  regard  her 
attitude  as  virtually  wilful,  wrongful  re- 
fusal. I  experience  the  utmost  difficulty 
in  deciding  this  point.  And  if  I  had  had 
any  evidence  of  provision  made  for  cohabi- 
tation and  advances  made  by  the  pursuer 
with  a  view  to  resumption  of  cohabitation 
on  anything  like  proper  and  generous 
terms,  and  rejected,  1  should  possioly  have 
been  able  to  reach  the  inference  required. 
But  left  as  I  am  to  judge  on  the  evidence 
as  led,  and  on  the  mmutes  of  the  parties,  I 
feel  unable  to  overcome  the  conclusion  at 
which  I  had  arrived,  that  the  medical  evi- 
dence was  affirmative  of  the  possibility  of 
consummation,  and  that  in  the  circum- 
stances there  had  not  been  sufficient  oppor- 
tunity. After  what  has  come  and  gone 
since  24th  September  1004  the  attitude  of 
the  defender  is  not  perhaps  altogether  to  be 
wondered  at,  but  regarding  it  Judicially  I 
think  it  now  amounts  to  wilful,  wrongful 
refusal.  If  this  is  continued  the  pursuer 
may  have  his  remedy  by  divorce  for  deser- 
tion, but  I  do  not  think  that  be  has  proved 
his  case  for  decree  of  nullity  of  the  mar- 
riage. 

"I  shall  therefore  dismiss  his  action, 
finding  the  defender  entitled  to  expenses 
only  down  to  17th  March  last,  under  deduc- 
tion of  Ave  guineas  of  interim  expenses 
allowed  by  the  interlocutor  of  17th  February 
last,  and  of  a  further  sum  of  £5  voluntarily 
supplied  on  17th  March  last." 

The  pursuer  reclaimed,  and  argued — The 
pursuer  was  willing  and  anxious  to  con- 
summate the  marriage,  and  had  made 
repeated  attempts  to  do  so.  These  had 
been  unsuccessful  because  of  the  defender's 
refusal  to  permit  consummation.  The 
defender's  refusal  was  due  (a)  to  physical 
causes,  (b)  aversion  to  the  husband,  or 
(c)  aversion  to  the  act.  From  the  re- 
fusal of  the  defender  after  sufficient  time 
and  opportunity  the  Court  would  infer 
impracticability  or  impotency — Q.  v.  G., 
VSh,  L.R.  2  P.  &  D.  287,  25  L.T.B.  510;  S. 
V.  A.,  1878,  L.B.  3  P.  Div.  72, .«  L.T.B.  127; 
F.  V.  P.,  1806,  75  L.T.R.  192;  E.  v.  TS.,  1902, 
87  L.T.B.  149 ;  B.  v.  B.  [19011,  P.  80 ;  Jf.  v.  (?., 
10  S.L,T.  264;  4B  V.  Cl),  10  S.L.T.  266; 
AB  y.  QZ,  8  S.L.T.  253;  CB  v.  AB, 
March  5, 1885,  12  R.  (H.L.)  36,  22  S.L.B.  461. 
There  had  been  sufficient  time  and  oppor- 
tunity here.  The  fact  that  there  wsls  no 
structural  defect  on  the  part  of  the  defen- 
der did  not  overturn  the  inference  from 
the  other  facts  proved — Q.  v.  6,,  ci<.  aitpro, 
■per  Lord  Penzance,  p.  291. 

Counsel  for  the  defender  watched  the 
case  but  did  not  address  the  Coiut. 

At  advising— 


LoBD  Pbksidknt— This  is  an  action  of 
declarator  of  nullity  of  marriage  at  the 
instance  of  a  husband  against  a  wife,  on 
the  ground  of  impotency.  The  case  is 
important  in  this  respect,  that  the  class  of 
facts  which  we  find  here  does  not  seem  to 
have  been  the  subject  of  decision  in  the 
Inner  House,  though  facts  nearly,  although 
not   identically,    the   same  in    their  com- 

glexion  have  been  adjudicated  upon  in  the 
luter  House  and  in  England.  I  do  not 
think  it  necessary  to  investigate  the  history 
of  the  law.  It  has  long  ago  been  settled 
that  impotency  on  the  part  of  one  spouse 
at  the  time  of  the  marriage  continuing 
thenceforth  is  a  ground  for  the  voidance 
of  the  marriage  at  the  instance  of  the  other, 
which  will  be  given  effect  to  unless  there  is 
a  personal  bar  to  be  drawn  from  the  solem- 
nisation of  marriage  in  the  knowledge  of 
both  parties  of  the  defect,  or  to  be  inferred 
from  the  extreme  age  at  which  the  mar- 
riage is  contracted.  Further,  it  is  now  well 
settled  that  a  person  is  in  law  impotent  who 
is  incapax  copiUandi,  apart  from  the  ques- 
tion of  whether  he  or  she  is  incapax  pro- 
ereandi.  The  only  difficulty  therefore  that 
arises  is  in  the  proof — ^a  proof  as  to  which 
the  Court  is  bound  to  be  satisfied,  lest 
marriages  should  be  avoided  either  by 
collusion  or  in  cases  where  the  fact  that 
there  has  been  no  copulation  is  due  to 
wilful  refusal. 

The  primary  fact  as  to  which  the  Court 
must  be  satisfied  is  that  the  marriage  has 
never  in  fact  been  consummated.  As  to 
this  no  general  rule  can  be  laid  down,  yet 
it  is  here  that  I  think  we  have  the  greatest 
safe^ard  against  the  abuse  of  this  remedy. 
For  it  is  certain,  as  a  matter  of  ordinary 
experience  based  on  observation  of  human 
nature,  that  however  unhappy  in  the  sequel 
marriage  may  become,  ana  however  strong 
the  motives  which  may  prompt  the  desire 
of  one  or  other  or  both  of  the  spouses  to 
part  company,  in  the  vast  majority  of  cases 
consummation  will  follow  marriage  at  no 
distant  interval.  In  the  present  case,  with- 
out quoting  the  evidence,  I  may  say  I  am 
thoroughly  satisfied  that  consummation 
never  did  take  place,  and  the  Lord  Ordinary 
is  of  the  same  opinion.  But  then  comes 
the  question,  was  the  non-consummation 
due  to  impotency  or  to  some  other  cause. 
Now,  the  proof  that  is  available  in  such  a 
question  evidently  differs  according  to  the 
sex  of  the  spouse  complained  of.  Nature 
has  arrangea  that  in  a  certain  sense  man 
shall  be  the  active  and  woman  the  passive 
participant  in  the  sexual  act.  It  resulta 
that  medical  evidence  will  in  most  cases  be 
directly  available  to  prove  incapacity  in  the 
case  of  the  man,  in  comparatively  few  in 
the  case  of  the  woman.  That  being  so, 
the  o^uestion  that  arises  in  the  present  case, 
and  IS  I  think  undecided  by  this  Court,  is 
whether  incapacity  in  the  woman  is  to  be 
confined  to  those  cases,  admittedly  rare, 
where  there  is  what  has  been  termed 
structural  incapacity.  I  see  no  reason  so 
to  confine  it,  and  I  am  content  to  adopt  in 
terms  the  words  of  a  very  g^at  authority 
on  such  subjects,  the  late  Lord  Penzance,  in 
the  case  of  O.  v.  G.  (L.B.  2  P.  &  D.  287). 
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He  said— "The  invalidity  of  the  marriage, 
if  it  cannot  be  consummated  on  account  of 
some  staructural  difficulty,  is  undoubted, 
but  the  basis  of  the  interference  of  the 
Court  is  not  the  structural  defect  but  the 
impracticability  of  consummation."  I 
understand  the  Lord  Ordina^  to  agfree 
also  on  this  view  of  the  law.  He  has,  how- 
ever, refused  decree  on  the  ground  that  the 
evidence  falls  short  of  satisfying  him  that 
the  non-consummation  was  due  to  inability 
on  the  part  of  the  defender.  Now,  I  admit 
this  is  a  question  of  fact,  and  each  case 
must  be  judged  on  its  own  circumstances. 
But  in  so  far  as  a  general  rule  can  be  laid 
down,  I  am  again  content  to  take  the  stan- 
dard laid  down  by  Lord  Penzance.  "The 
impossibility,"  he  says,  "  must  be  practical. 
.  .  .  The  question  is  a  practical  one,  and  I 
cannot  help  asking  myself  what  is  the 
husband  to  do?  ...  Is  he  by  mere  brute 
force  to  oblige  his  wife  to  submit  to  connec- 
tion ?  Everyone  must  reject  such  an  idea." 
And  the  same  rule  was  expressed  in  some- 
what different  language  by  Sir  Francis 
Jeune  in  the  case  of  F.  v.  P.  (76  L.T.  192), 
when  he  said  that  if  it  be  satisfactorily 

g roved  that  repeated  endeavours  of  a  potent 
usband,  who  has  tried  all  means  short  of 
force,  had  been  uniformly  unsuccessful,  it 
was  for  the  Court,  in  the  absence  of  anv 
alleg^  or  probable  motive  for  wilful  refusal, 
to  draw  the  inference  that  the  non-consum- 
mation was  due  to  some  form  of  incapacity 
on  the  part  of  the  wife. 

I  do  not  think  it  necessary  to  review  the 
details  of  the  evidence  in  this  case.  I 
content  myself  with  saying  that  I  am  satis- 
fled  that  the  following  tacts  have  been 
proved  : — (1)  That  the  marriage  never  was 
actually  consummated.  (2)  That  the  hus- 
band was  able  and  anxious  to  consummate 
and  had  more  than  sufficient  opportunities, 
free  from  any  circumstances  of  a  disturbing 
nature,  either  mental  or  physical,  on  which 
to  attempt  consummation.  (3)  That,  short 
of  physical  force,  he  adopted  all  ordinary 
expedients  to  induce  the  wife  to  admit 
connection.  (4)  That  no  reason  whatever  is 
suggested  for  a  wilful  refusal  on  the  part  of 
the  wife,  and  that  the  whole  probaoilities 
of  the  case  point  to  an  opposite  conclusion. 
In  the  circnmstances  I  think  that  the 
Court  is  entitled  to  draw  the  inference  that 
there  was  here  a  practical  incapacity  on  the 
part  of  the  wife,  and  that  the  husband  is 
entitled  to  the  remedy  he  asks  for. 

LoBD  M'Laben,  Lord  Einnbab,  and 
Lord  Pbabson  concurred. 

The  Court  recalled  the  interlocutor  of  the 
Lord  Ordinarjr  of  22nd  November  1905  save 
in  so  far  as  it  dealt  with  expenses,  and 
found,  declared,  and  decerned  in  terms  of 
the  conclusions  of  the  summons,  finding 
the  defender  entitled  to  expenses  since  the 
date  of  the  said  interlocutor. 

Counsel  for  the  Pursuer  and  Reclaimer — 
Munro.  Agent— Jas.  Campbell  Irons,  S.S.C. 

Counsel  for  the  Defender  and  Respon- 
dent —  Lyall  Grant.  Agents  —  Cowan  & 
Stewart,  W.S.. 


Tvwday,  March  7. 

SECOND  DIVISION. 
COUPEB  V.  M'KENZIB. 

Ship — Collision — lAmitation  of  Liability — 
Fxshing-Boat — Fiahing-Boat  Registered 
only  in  Fiahing-BocU  Register  under 
Part  IV  of  Merchant  Shipping  Act  18W 
Entitled  to  Limitation  of  LiabUity  — 
Merchant  Shipping  Act  1894  (57  ana  58 
Viet.  ca]^.  60),  sees.  2,  373,  503,  508. 

Section  508  of  the  Merchant  Shipping 
Act  of  1804  limits  a  shipowner's  liability 
in  certain  cases  of  loss  of  life,  injury, 
or  damage.  Section  508  provides  that 
this  benefit  shall  not  extend  to  any 
British  ship  which  is  not  recognised 
as  a  British  ship  within  the  meaning 
of  the  Act.  Section  2  provides,  sub- 
sec.  1,  that  every  British  ship  (with 
exceptions  enumerated  in  sec.  3  not 
here  in  point)  shall  be  "registered  imder 
this  Act;"  sub-sec.  2,  that  any  such  ship 
"not  regristered  under  this  Act"  shaU 
not  be  recognised  as  a  British  ship. 

Held  that  a  British  fishing-boat  re|ps- 

tered  only  in  the  Fishing-Boat  Register 

under  Part  IV  of  the  Act,  and  not  under 

Part  I,  was  a  British  ship  registered 

under  the  Act  within  the  meaning  of  sec. 

2,  and  that  its  owner  was  entitled  to  the 

limitation   of    liability    conferred    by 

sec.  503. 

Ship — Collision — Limitation  qf  liability — 

Ii%8hing-Boat  —  Tonnage — Dedv  ction  of 

Crete    Space— Surveyor'*     Certificate  — 

Registration  —  Merchant    Shipping    Act 

1804  (57  and  68  Vict.  cap.  60). 

In  calculating  the  tonnage  of  a  steam 
fishing-boat,  registered  only  under  Part 
IV  of  the  Merciiant  Shipfiing  Act  18M, 
for  the  purpose  of  the  limitation  of  the 
owner's    liability  under  sec.  503,   held 
that  the  owner  was  entitled  to  deduct 
crew  space  which  was  certified  by  a 
Board   of    Trade    suiveyor,    although 
neither  the  certificate  nor  any  entries 
in  connection  with  it  had  been  registered 
in  the  register  appointed  to  be  kept 
under  Pari  I  of  the  Act. 
Enwnses — Ship — Collision— Petition    for 
Limitation     of     Liability — Respondent 
Opposing    Limitation    Liable    for    Ex- 
penses Caused  by  Opposition— Merchant 
Shipping  Act  ISdi  (pi  and  68  Vict.  cap. 
60),  sec  90i. 

In  a  petition  for  limitation  of  liability 
brought  under  sec.  504  of  the  Merchant 
Shipping  Act  18M,  the  respondent,  who 
oppc«ed  the  petition,  contending  un- 
successfully that  the  petitioner  was  not 
entitled  to  the  benefit  of  limitation, 
tield  liable  to  the  petitioner  in  such  ex- 
penses as  had  been  caused  by  his  con- 
tention. 
Statute—Statutory  Law — Interpretation — 
Previous  Legislation. 

Per  Lord  Kyllachy— "  I  should  doubt 
much  whether  the  courts  of  law  are 
at  liberty,  in  construing  Acts  of  Parlia- 
ment, to  do  so  with  reference  to  the 
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course  of  previous  legislation,  or  to 
inferences  which  they  may  be  disposed 
to  draw  from  previous  statutes  as  to 
the  probable  intentions  of  the  Legis- 
lature." 

The  Merchant  Shii>ping  Act  1894  (57  and  68 
Vict.  cap.  60)  is  divided  into  Parts,  of  which 
Part  I,  headed  "Registry,"  includes  sections 
1  to  91;  Part  IV,  headed  "Fishing-Boats  " 
includes  sections  309  to  417 ;  and  Part  VIII, 
headed  "  Liability  of  Shipowners,"  includes 
sections  502  to  500. 

Section  503  enacts — "(1)  The  owners  of  a 
ship,  British  or  foreign,  shall  not,  where  all 
or  any  of  the  following  occurrences  take 
place  without  their  actual  fault  or  privity 
(that  is  to  say) —  .  .  .  .  (d)  Where  any  loss 
or  damage  is  caused  to  any  other  vessel,  or 
to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  any  other  vessel,  by 
reason  of  the  improper  navigation  of  the 
ship,  be  liable  to  damages  beyond  the 
following  amounts  (that  is  to  say)—  .... 
{%x)  In  respect  of  loss  of,  or  damage  to,  ves- 
sels, goods,  merchandise,  or  other  things, 
whether  there  be  in  addition  loss  of  life  or 
personal  injury  or  not,  an  aggregate  amount 
not  exceedmg  £8  for  each  ton  of  their  ship's 
tonnage.  (2)^  For  the  purposes  of  this 
section — (a)  The  tonnage  of  a  steamship 
shall  be  her  gross  tonnage  without  deduc- 
tion on  account  of  en^ne  room ;  and  the 
tonnage  of  a  sailing  ship  shall  be  her  regis- 
tered tounage :  Pi-ovided  that  there  shall 
not  be  included  in  such  tonnage  any  space 
occupied  by  seamen  or  apprentices,  and 
appropriateid  to  their  use,  which  is  certified 
under  the  regulations  scheduled  to  this 
Act  with  regard  thereto." 

Section  5(54 — "Where  any  liability  is 
allegred  to  have  been  incurred  by  the  owner 
of  a  British  or  foreign  ship  in  respect  of 
loss  of  life,  personal  injury,  or  loss  of  or 
damage  to  vessels  or  goods,  and  several 
claiius  are  made  or  apprehended  in  respect 
of  that  liability,  then,  the  owner  may  apply 
in  England  and  Ireland  to  the  High  Court, 
or  in  Scotland  to  the  Court  of  Session,  or 
in  a  British  possession  to  any  competent 
court,  and  that  court  may  determine  the 
anaount  of  the  owner's  liability  and  may 
distribute  that  amount  rateably  among 
the  several  claimants,  and  may  stay  any 
proceedings  pending  in  any  other  court  in 
relation  to  the  same  matter,  and  may  pro- 
ceed in  such  manner  and  subject  to  such 
regulations  as  to  making  persons  interested 
parties  to  the  proceedings,  and  as  to  the 
exclusion  of  any  claimants  who  do  not 
come  in  within  a  certain  time,  and  as  to 
requiring  security  from  the  owner,  and  as 
to  payment  of  any  costs,  as  the  court 
thinks  just." 

The  other  sections  of  the  Act  which  are 
of  importance  for  the  purposes  of  this 
report  are  quoted  in  the  opmion  of  Lord 
Stormonth  Darling,  infra. 

George  Couper,  flshcurer,  Helmsdale,  pre- 
sented a  petition  under  section  504  of  the 
Merchant  Shipping  Act  1804  for  limitation 
of  liability  in  respect  of  damage  caused  by 
the  "Pansy"  in  collision.  From  the  state- 
nient«  made  by  him  in  his  petition  it 
appeared     that    he    was     the    reg^tered 


owner  of  the  British  steam  sea  fishing-boat 
'Pans^'  of  Helmsdale,  the  gross  tonnage 
of  which  was  72-ei  tons.  The  berthing 
accommodation  for  seamen  and  apprentices 
and  appropriated  to  their  use  amounted  to 
13'20  tons,  which,  being  deducted,  left  a 
tonnage  of  50-41  tons.  The  'Pansy'  was 
not  registered  under  Part  I  of  The  Mer- 
chant Shipping  Act  1804.  She  was  regis- 
tered under  Part  IV  of  The  Merchant 
Shipping  Act  1894.  She  was  measured, 
and  ner  deductions  in  respect  of  crew 
accommodation  were  ascertained  with  a 
view  to  registration  under  Part  I  of  the 
Act,  but  the  registration  under  Part  I  was 
never  carried  through.  Her  measurements 
were  duly  made  by  a  Board  of  Trade  sur- 
veyor with  a  view  to  registry  under  Part  I 
of  the  Act,  and  these  measurements  were 
adopted  as  correct  when  she  was  registered 
under  Part  IV  of  the  Act,  conrorm  to 
certificate  granted  by  him. 

On  22nd  February  1005  the  "Pansy" 
came  into  collision  with  the  British  sea 
fishing-boat  "  Swift,"  of  Burghead,  21  miles 
to  the  north-west  of  the  Butt  of  Lewis. 
The  collision  was  due  to  the  fault  of  those 
in  charge  of  the  "Pansy,"  for  whom  the 
petitioner  was  responsible,  but  without 
actual  fault  or  privity  upon  his  part.  The 
"Swift"  was  seriously  damaged,  and  a 
claim  was  made  by  her  owners  against  the 
petitioner.  He  was  also  threatened  with 
other  claims,  and,  in  particular,  an  action 
had  been  raised  in  tne  Court  of  Session 
against  him  at  the  instance-  of  Daniel 
M'Kenzie,  fisherman,  Burghead,  a  member 
of  the  crew  of  the  "Swift,"  concluding  for 
over  a  £1000  of  damages.  Couper  accord- 
ingly presented  the  present  petition  under 
section  504  of  the  Act  craving  the  Court  to 
limit  his  total  liability  as  owner  of  the 
"Pansy"  to  £8  per  ton  on  59-41  tons,  i.e., 
to  a  sum  of  £475,  2s.  8d. ;  and  further,  under 
section  504,  to  rank  the  various  claimants 
to  the  proportions  of  that  sum  to  which 
they  might  respectively  be  found  entitled 
in  the  present  process. 

Daniel  M'Kenzie  opposed  the  petition, 
and  lodji^ed  answers,  in  which  he  stated, 
irvter  aX'WL — "The  register  entry  of  the  said 
British  steam  sea  fishing-boat  'Pansy'  in 
the  register  of  fishing- boats,  under  Part  IV 
of  the  Merchant  Shipping  Act  1894,  is  re- 
ferred to  for  its  terms,  beyond  which  no 
admission  is  made.  The  amount  of  the 
berthing  accommodation  for  seaman  and 
apprentices,  and  appropriated  to  their  use, 
is  not  entered  in  said  repster.  Denied 
that  the  petitioner's  liability  for  loss  and 
damage  caused  by  said  collision  is  limited 
under  section  508  of  the  Merchant  Ship- 
ping Act  1894,  and  that  the  petitioner  is 
entitled  to  have  his  liability  limited  under 
the  said  Act.  The  said  section  applies  only 
to  the  owners  of  'ships,  British  or  foreign,' 
registered  under  said  Act.  The  said  fishing- 
boat  'Pansy'  was  not  registered  as  a  British 
ship  under  said  Act,  as  provided  by  Part  I 
thereof,  and  is  therefore  not  entitled  to 
recognition  as  a  British  ship,  or  to  the 
benefits,  privileges,  advantages,  or  pro(Jec- 
tion  enjoyed  by  British  ships,  withm  the 
meaning  and  under  the  provisions  of  th,e 
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said  Act.  The  petitioner,  as  owner  of  the 
said  'Pansy,'  is  tlierefore  not  entitled  to 
limitation  of  liability  under  section  503 
of  the  said  Act,  and  the  prayer  of  the 
petition  accordingly  should  be  refused. 
The  respondent  furUier  maintains  that  the 
said  'Pansy'  not  having  been  registered 
under  the  said  Act,  and  the  measurements 
and  deductions  contained  in  the  surveyor's 
certificate  produced  by  the  petitioner  not 
having  been  entered  in  the  register  of 
British  ships  appointed  to  be  kept  by  the 
said  Act  in  terms  of  Part  I  thereof,  the  said 
certificate  is  inadmissible  as  evidence  of 
measurements  and  deductions,  and  is  in- 
effectual and  of  no  force  or  effect  whatever, 
and  the  petitioner  is  not  entitled  to  found 
thereon  for  the  purpose  of  making  the 
deductions  claimed." 

Argued  for  the  petitioner — (1)  The  privi- 
leges of  sections  508  and  501  of  the  Merchant 
Shipping  Act  1804,  as  to  limitation  of 
liability,  were  admittedly  by  section  508 
restricted  to  'recognised'  British  ships,  and 
by  section  2  (2)  the  only  recognised  British 
ships  are  those  '  rcgristered  under  this  Act.' 
The  "Pansy,"  however,  was  a  British  ship, 
(section  1  (a),  section  742),  and  her  registra- 
tion in  the  Fishing  Boat  Register  under 
Part  IV,  section  373  to  375  of  the  Act,  was 
registration  'under  this  Act,'  and  it  was 
unnecessary  for  her  to  be  in  addition  regis- 
tered under  Part  I.  The  words  of  section  2 
(1)  were  "shall  be  registered  under  this 
Act,"  not  "under  Part  lof  this  Act,"  which 
would  have  been  the  expression  used  had 
the  respondent's  contention  been  sound. 
Throughout  the  Act,  wherever  a  section 
applied  to  one  Part  only,  the  words  used 
were  "  this  part  of  this  Act."  The  scheme 
of  the  Act  was  to  have  one  register  for  fish- 
ing boats,  and  one  for  other  vessels,  but  there 
was  nothing  in  the  Act,  or  in  common  sense, 
to  indicate  that  in  matters  of  privilege  the 
one  was  in  a  better  position  than  the  other. 
If  the  respondent  were  right,  a  fishing  boat, 
to  obtain  the  ordinary  advantages  of  a 
British  ship,  would  have  to  be  twice  regis- 
tered, which  was  very  improbable.  (2)  'The 
petitioner  was  entitled  to  deduct  13'20 
tons  in  respect  of  space  occupied  by  seamen 
and  apprentices. — Act  of  flSM,  sections  503, 
sub-section  2  (a),  210,  Schedule  6  (3).  It  was 
evidenced  by  a  certificate  of  a  Board  of 
Trade  surveyor,  which  was  all  that  was 
required  by  the  Act. 

Argued  for  the  respondent— (1)  The  re- 
spondent was  not  entitled  to  the  privileges 
conferred  by  sections  503  and  604  of  the 
Act,  these  being  conferred  solely  on  British 
ships  registered  under  Part  I  of  the  Act — 
see  section  2  (2).  Looking  to  the  terms  of 
section  2  it  was  further  plain  that  the  ship 
must  be  regristered  actually  as  a  Br  i  tish  ship ; 
that  could  only  be  done  under  Part  I,  the  part 
of  the  Act  which  dealt  with  British  ships, 
whereas  the  "Pansy"  was  only  registered 
as  a  fishing  boat  under  Part  I V,  which  was 
obviously  insufiQcient.  The  same  result  was 
arrived  at  if  the  question  were  dealt  with 
historically.  [The  respondent's  argument 
on  this  point  is  summarised  by  Lom  Stor- 
month  Darling  in  the  third  paragraph  of 


his  opinion.  Besides  the  Acts  and  sections 
referred  to  by  his  Lordship,  and  those 
already  quoted,  the  respondent  referred  to 
Merchant  Shipping  Act  1854,  sees.  603,  5C4, 
the  Merchant  Shipping  Acts  Amendment 
Act  1862,  section  54,  the  Sea  Fisheries  Acts 
1843  and  1883.  the  Sea  Fisheries  (Scotland) 
Amendment  Act  1885,  the  Sea  EHshing  Boats 
(Scotland)  Act  1886,  and  Orders  in  Council 
24th March  1902].  The  " Andaluavcun"  1878, 
3  P.D.  182,  was  an  authority  for  the  proposi- 
tion that  only  a  "recogiiised  Britisn  snip" 
was  entitled  to  limitation  of  liability.  (2) 
There  could  be  no  deduction  allowed  for 
crew  space,  as  the  measurements  and  deduc- 
tions comprised  in  the  certificate  had  not 
been  entered  in  the  Register  of  British  Ships 
under  Part  I  of  the  Act— Act  of  1894,  sec- 
tion 6,  lie,  14,  503  (2)  (o),  77  (1),  77  (8),  7»  (1) 
(o),  i,  Schedule  6  (3). 

Lord  Kyllachy— The  question  in  this 
case  is  whether  the  petitioner's  vessel  the 
"Pansy"  required  to  be  regristered  under 
Part  I  of  the  Act  of  1894.  She  was  un- 
doubtedly registered  as  a  British  sea-fishing 
boat  under  Part  IV  of  the  Act,  but  the 
respondent  says  that  although  a  British 
flshiuK  boat,  she  is  also  a  British  ship,  and 
as  sucn  is  bound  also  to  register  under  Part 
I.  It  is  not  disputed,  that  if  being  bound 
so  to  register  under  Part  I,  she  does  not  do 
so,  she  is  thereby  debarred  from  recognition 
as  a  British  ship ;  and  further,  that  if  so 
debarred,  she  is,  under  section  608  of  the 
Act,  expressly  deprived  of  the  limitation  of 
liability  provided  by  the  503rd  section  in 
favoiur  of  all  ships,  British  or  foreign,  the 
limitation  which  her  owners  seek  to  make 
good  in  the  present  petition. 

It  must  be  acknowledged  that  the  ques- 
tion thus  raised  is  a  large  one.  For  I  ajpree 
with  the  petitioner's  counsel  that  it  virtu- 
ally applies  to  all  sea-fishing  boats,  that 
is  to  say,  to  all  searflshing  boats  not  pro- 
pelled by  oars  whatever  their  tonnage.  In 
other  words,  the  exemption  under  section 
3,  sub-section  1,  does  not,  so  far  as  I  see, 
cover  sea^fishing  boats,  even  if  under  fifteen 
tons'  burthen  ;  while  the  exemption  in  sub- 
section 2  of  the  same  section  applies  only  to 
a  particular  class  of  vessels  fishing  or  trad- 
ing on  the  shores  of  Newfoundland  or  in 
the  Gulf  of  St  Lawrence.  Hence  the 
respondent's  contention  seems  to  involve 
among  other  results,  this,  that  all  British 
sea-fisning  boats,  if  they  have  registered 
only  under  Part  IV  of  the  Act  of  1804,  are  in 
the  position  of  being  offenders  against  the 
Act,  and  are  thereby  subject  not  only  to  the 
penalty  of  non-recognition  as  British  ships 
with  all  the  disabilities  thence  arising,  but 
also  to  the  further  penalty  of  being  liable  . 
to  detention  at  any  port  until  a  certificate 
of  registration— that  is  to  say,  a  certificate 
of  registration  under  Part  I — is  produced 
by  the  master.  This  is  plainly  involved  in 
the  provisions  of  section  2,  sub-section  3, 
whicn,  if  the  respondents  are  right,  so 
enacts  in  express  terms.  It  is  not  a  ques- 
tion of  option  to  register,  option,  which  if 
not  exercised  involves  the  loss  of  certain 
privileaes.  There  is  much  more  involved 
than  trie  loss  of  privileges;  and  even  aa 
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regards  privileges,  the  loss,  it  will  be  ob- 
served, results  really  because  being  required 
to  register,  the  vessel  by  not  doing  so  is  in 
default,  and  is  thus  under  the  Maritime 
Code  really  in  a  position  of  outlawry. 

It  must  also  be  acknowledged  tnat  the 
question  being  thus  large,  the  proposition 
maintained  by  the  respondent  —  having 
regard  to  the  general  scheme  of  the  Act — 
is  somewhat  difficult.  For  not  only  doefi 
the  Act  of  1894  (difFering  from  the  previous 
Act  of  18^,  which  was  passed  before  there 
wa«  any  registry  of  fishmg  ships)  recognise 
a  separate  registry  of  Ashing  ships,  but 
also,  by  partly  incorporating  the  provisions 
of  the  Act  of  1868  (which  first  established 
that  register),  makes  careful  provision  for 
the  expansion  of  that  register  by  Order  in 
Council.  It  provides,  by  section  3TO,  sub- 
section 3,  irder  alia,  that  "Her  Majesty 
may  by  Order  in  Council  apply  to  the  entry 
of  fishing  boats  in  the  Fishing  Boat  Register, 
and  to  all  matters  incidental  thereto,  such, 
if  any,  of  the  enactments  contained  in  this 
or  any  other  Act  relating  to  the  registry  of 
British  ships,  and  with  such  modmcations 
and  alterations  as  may  be  found  desirable." 
It  is  not,  I  apprehend,  doubtful  that  it 
would  under  this  power  be  competent  to 
the  King  by  Order  in  Council  to  make,  if  it 
was  thought  proper,  the  Fishing  Boats 
Register  under  Fart  IV  a  complete  counter- 
Ktrt  of  the  Register  of  British  Ships  under 
Part  I.  For  example,  there  might  be  added 
to  it,  inter  aiia,  a  more  or  less  complete 
code  of  conveyancing,  such  as  regards 
Scotch  fishing  boats  was  added  to  the  1868 
Act  by  the  Scotch  Statute  of  1886.  And 
other  additions  might  be  figured.  But  if 
the  respondent  is  right,  there  would  still 
be  required  of  all  fishing  boats  the  double 
regfistration  for  which  he  (the  respon- 
dent) contends.  However  complete  and 
perfect  the  Fishing  Boat  Register  might  be, 
no  Older  in  Council  could  overrule  the 
statutory  provisions  of  Part  I  of  the  Act  of 
1891,  or  relieve  sea-flshing  boats,  as  being 
also  (if  not  propelled  by  oars)  British  ships, 
from  the  ex  hypotheai  obligation  to  register 
under  Part  I  of  the  Act.  Now,  that  is  a 
view  of  the  statute  and  of  its  operation  in 
quite  possible  circumstances  from  which  I 
confess  I  shrink. 

On  the  other  hand,  I  am  quite  alive 
to  what  the  respondent  has  called  his 
"historical"  argument.  I  am  not,  I  con- 
fess, impressed  oy  the  initial  point  of  that 
argument,  to  the  effect  that,  if  the  peti- 
tioner is  right,  the  Act  of  1891  made  in  this 
matter,  and  by,  as  he  says  a  mere  change 
of  phraseology,  a  large  innovation  on  the 
existing  law.  It  quite  certainly  did  make 
a  large  innovation.  It  did  so  by  for  the 
first  time  recognising  fishing  boats — that 
is  to  say,  vessels  of  whatever  size  and  how- 
ever propelled  engaged  in  sea-flshing  — 
recognising  them  as  a  separate  class  having 
a  separate  register.  But  so  far  I  fail  to 
see  that  there  is  anything  surprising.  A 
codifying  statute,  such  as  the  Act  of  1894, 
might  quite  well  be  expected  to  enlarge  the 
scope  of  the  previous  legislation.  Perhaps, 
however,  the  observation  which  really  falls 
to  be  made  is  not  so  much  that,  if  the 


petitioner  is  right,  an  innovation  was  by 
the  Act  of  1894  made  on  the  existing  law, 
but  that  on  the  same  assumption  it  is  not 
quite  intelligible  why  it  was  not  made 
sooner— that  is  to  say,  immediately  after 
the  passing  of  the  Act  of  1868 — the  Act  by 
which,  as  I  have  already  said,  the  existing 
Fishing  Boat  Register  was  established. 
And  I  acknowledge  that,  so  far  as  it  goes, 
that  particular  o&ervation  is  just.  For  it 
is  quite  true  —  at  least  it  seemed  to  be 
common  g^und— that  from  1868  to  1894 
double  registration  was  necessary  with 
respect  to  all  British  sea-flshing  boats 
which  were  also  British  ships — that  is  to 
say,  which  were  not  propelled  only  by  oars. 
It  was  so,  and  could  not  be  otherwise ; 
because  the  Act  of  1864  could  not,  of  course, 
recognise  a  Fishing  Boat  Reg^ister  which 
was  in  1854  non-existent;  while  between 
1868  and  1894  there  was  apparently  no 
enactment  touching  the  matter  except  the 
Scotch  Act  of  1886  already  referred  to. 

After  all,  however,  courts  of  law  are  not 
called  upon  to  explain  or  justify  the  course 
of  legislation  upon  this  or  other  matters. 
Indeed,  I  should  doubt  much  whether  they 
are  at  liberty,  in  construing  Acts  of  Parlia- 
ment, to  do  so  with  reference  to  the  course 
of  previous  leg^lation,  or  to  inferences 
which  they  may  be  disposed  to  draw  from 
previous  statutes  as  to  the  probable  inten- 
tions of  the  Leg^lature.  Their  duty,  I 
apprehend,  is  to  interpret  in  its  natural 
sense  the  lang^uage  of  tne  particular  enact- 
ment which  is  before  them.  And  the 
particular  enactment  here  to  be  construed 
is,  I  apprehend,  simply  the  second  section 
of  the  Act  of  1894 — the  existing  Merchant 
Shipping  Act — which  section  is  expressed 
thus — "Every  British  ship  shall,  unless 
exempted  from  regfistry,  be  re^stered  under 
this  Act."  The  whole  question  is  what  is 
meant  by  the  words  "  wider  this  Ad."  Do 
ti^ese  words  cover,  and  are  they  satisfied 
by,  regfistration  under  Part  IV  of  the 
Act?  Or  do  they  cover  only,  and  are 
they  satisfied  only  by,  registration  under 
Partlof  the  Act? 

Now,  ajiplying  ordinary  principles  of 
construction,  I  am  unable  to  hold  that 
registration  "under  this  Act"  means,  and 
means  only,  registration  under  Part  I  of 
the  Act.  Prima  facie  registration  under 
Part  IV  is  as  much  regristration  under  the 
Act  as  regristration  under  Part  I.  Nor  can 
I  conceive  any  reason  why,  if  Part  I  only 
was  meant,  that  should  not  have  been 
expressed.  It  would  have  been  easy,  if  it 
had  been  intended,  to  use  the  words  "under 
this  port  of  the  Act"— a  phraseology  in  fact 
used  m  nearly  all  the  subsequent  parts ;  and, 
as  I  have  said,  I  can  conceive  no  reason 
why,  if  the  respondent  is  right,  that  should 
not  have  been  the  phraseology  used  here. 
I,  of  course,  admit  the  possibility  of  even 
plain  words  being  controlled,  and  their 
natural  meaning  displaced,  by  glosses 
derived  from  the  context,  or  perhaps  also 
from  the  general  scheme  of  the  particular 
statute.  That  though  difficult  is  not  im- 
possible. But  in  the  present  case  nothing 
was  brought  under  our  notice  at  the 
discussion  which  seemed  to  justify  such  ft 
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proceeding.  Nor,  having  gone  over  the 
statute  with  as  much  care  as  I  could,  have 
I  discovered  anything  tending  in  that 
direction.  Moreover,  having  regard  to  the 
really  penal  character  of  the  enactment 
under  construction,  or,  at  least,  the  penal 
consequences  attaching  to  its  breach,  I 
have  myself  difficulty  in  figuring  the  kind 
of  gloss,  short  of  declaration  plain,  which 
would  in  such  circumstances  be  sufficient. 
I  do  not,  however,  propose  to  pursue  this 
part  of  the  argument.  For  I  have  had  the 
opportunity  of  reading  the  judgment  which 
is  to  be  delivered  by  Ix)rd  Stormonth 
Darling,  and  I  content  myself  with  express- 
ing my  entire  concurrence  with  his  opinion. 
For  the  same  reason  I  do  not  think  it 
necessary  to  say  anything  as  to  the  suffi- 
ciency or  the  surveyor's  certificate  (a  certi- 
ficate, as  it  appears,  obtained  by  the 
petitioner  when  it  was  proposed  to  register 
nis  vessel  under  Part  I)  as  satisfying  the 
requirements  with  respect  to  deductions 
of  section  503,  sub-section  2  (a),  and  the 
relative  schedule  (No.  6)  attached  to  the 
Act.  I  agree  with  what  Lord  Stormonth 
Darling  says  upon  that  subject.  The  result 
is  that,  in  my  opinion,  we  snould  repel  the 
respondent's  answers  and  grant  the  prayer 
of  the  petition. 

Lord  Stobuonth  Dabling — Before  the 
owner  of  any  British  ship  can  apply,  as 
this  petitioner  does,  for  limitation  of  his 
liability  under  section  504  of  the  Merchant 
Shipping  Act  1894,  it  is  necessary  for  him 
to  show  that  his  ship  is  recognised  as  a 
British  ship,  for  it  is  provided  by  section 
508  that  "nothing  in  this  part  of  this  Act 
(which  includes  section  604)  shall  be  con- 
strued to  .  .  .  extend  to  any  British  ship, 
which  is  not  recognised  as  a  British  ship 
within  the  meaning  of  this  Act."  The 
reason  of  this  condition  is  to  be  found  in 
section  72  of  the  Act,  which  provides  that 
"where  it  is  declared  by  this  Act  that  a 
British  ship  shall  not  be  recognised  as  a 
British  ship,  that  ship  shall  not  be  entitled 
to  any  benefits,  privileges,  advanta|ges  or 
protection  usually  enjoyed  by  British 
ships,"  and  as  sections  5C^  and  504  confer 
a  benefit  or  privilege  on  the  owner,  it 
naturally  follows  that  he .  must  be  in  a 
position  to  claim  the  benefit  so  conferred. 
It  is  admitted  that  the  petitioner  is  the 
owner  of  the  British  steam  sea^flshing  boat 
"Pansy"  of  Helmsdale,  the  gross  tonnage 
of  which  is  72-61  tons,  and  that  she  is 
entered  in  the  Fishing  Boat  Begister  under 
Part  IV  of  the  Merchant  Shipping  Act 
1894,  but  is  not  registered  in  what  may  be 
called  the  General  Registry  of  British  ships 
under  Part  I.  Now,  Part  I,  after  dealing 
with  the  qualification  for  owning  a  British 
ship,  enacts,  by  section  2  (1),  that  "every 
British  ship  shall,  unless  exempted  from 
registry,  be  registered  under  this  Act;" 
again,  by  section  2  (2),  that  "if  a  ship 
required  by  this  Act  to  be  registered  is  not 
registered  under  this  Act,  she  shall  not  be 
recognised  as  a  British  ship;"  and  yet 
again,  by  section  2  (3),  that  "a  ship  required 
by  this  Act  to  be  registered  may  he  detained 
until  the  master  of  the  ship,  if  so  required, 


produces  the  certificate  of  the  registry  of 
the  ship."  Section  3  then  proceeds  to  state 
certain  exemptions  from  registry,  which 
do  not  affect  such  a  vessel  as  the  "  Pansy." 

The  question  is  whether  the  "Pansy's' 
registration  under  Part  IV  is  sufficient  to 
entitle  her  to  recogpaition  as  a  British  ship, 
and  therefore  to  the  benefits  of  sections 
603-4,  or  whether  she  is  not  so  entitled 
without  registration  under  Part  I.  In 
support  of  the  latter  view  it  is  urged  by 
the  respondent  that,  in  order  to  recognition 
as  a  British  ship,  there  must  be  registration 
as  a  British  ship,  which  can  only  (he  says) 
be  effected  under  Part  I.  The  petitioner, 
on  the  other  hand,  maintains  that  the 
"Pansy"  is  "registered  under  this  Act" 
by  being  registered  under  Part  IV,  and 
that  the  penalty  of  non-recognition  as  a 
British  ship  attaches,  not  to  a  ship  which 
is  registered  under  a  different  part  of  the 
Act,  but  only  to  a  ship  which,  being 
required  by  the  Act  to  be  registered,  is  not 
registered  at  all.  This  question  is,  I  think, 
difficult,  and  it  is  certainly  novel,  but  I 
have  come  to  think  that  the  petitioner's 
argument  ought  to  prevail. 

The  chief  difficulty  I  have  felt  in  coining 
to  that  conclusion  is  founded  on  what  I 
may  call  the  historical  argument.  The  Act 
of  1884  was  the  first  Merchant  Shipping  Act 
which  contained  any  reference  to  a  reg[ister 
of  fishing  boats.  But  the  thing  itself 
had  existed  since  the  passing  of  the  Sea 
Fisheries  Act  1868.  That  was  an  Act  to 
carry  into  effect  a  convention  with  France, 
which  required  that  all  British  and  French 
fishing  boats  should  be  lettered  and  num- 
bered and  have  official  papers,  and  should 
for  that  purpose  be  entered  or  registered 
in  a  register  for  sea-fishing  boats.  The 
Act  of  1868  accordingly,  by  sections  22  to 
24,  proceeded  to  establish  such  a  register, 
and  the  Merchant  Shipping  Act  of  1804, 
while  repealing  these  clauses  by  the  22nd 
Schedule,  substantially  re-enacted  them  by 
sections  373  to  376.  These  sections  make 
entry  in  the  Fishing_  Boats  Begister  com- 
pulsory on  every  fishing  boat  wnich  is  not 
exempted  by  Order  in  Council,  and  declare 
(see  section  373  (3))  that  if  a  fishing  boat 
required  to  be  so  entered  is  not  so  entered, 
she  shall  not  be  entitled  to  any  of  the  privi- 
leges or  advantages  of  a  British  fishing 
boat,  these  being  apparently  the  privilege 
or  advantages  secured  by  the  convention, 
and  by  legislation  and  Orders  in  Council 
affecting  fishing  boats  as  such.  In  any 
view,  I  do  not  think  that  section  373  (3) 
affects  the  present  question  one  way  or 
other.  It  is,  however,  plain  that  between 
1868  and  1894  no  entry  in  the  Fishing  Boats 
Register  under  the  Act  of  1868,  would  have 
carried  with  it  the  right  to  limitation  of 
liability  under  the  then  existing  Merchant 
Shipping  Act,  for  the  simple  reason  that 
the  Act  then  in  force  (at  least  as  regards 
limitation  of  liability  and  the  regnstei-)  was 
the  Act  of  1864,  which  contained  a  clause 
(section  616)  in  similar  terms  to  section  506 
of  the  present  Act.  Therefore  no  vessel, 
however  well  registered  in  the  then  existing 
Fishing  Boats  Register,  could  at  that  time 
have  been  "a  recognised  British  ship,"  if 
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not  entered  in  the  only  registry  which  the 
Act  of  1854  provided. 

But  while  I  have  felt  the  force  of  this 
argument,  I  greatly  doubt  whether  it  is 
permissible  in  the  construction  of  a  statute 
to  go  back  to  a  state  of  things  which  the 
statute  has  expressly  changed.  Before  1884 
the  Merchant  Shipping  Act  enacted  only 
one  regfistep.  Now  it  enacts  two.  If, 
instead  of  providing  that  every  British 
ship  (and  this  is  admittedly  a  British  ship) 
shall  be  registered  "  under  this  Act,"  ana 
if  not  registered  "  under  this  Act,"  shall 
not  be  recognised  as  a  British  ship,  it  had 
substituted  the  words  "under  this  part  of 
this  Act,"  the  case  would  have  been  clear  in 
favour  of  the  respondent.  One  may  con- 
jecture that  in  using  the  phrase  "under 
this  Act"  the  draftsman  had  his  attention 
fixed  on  the  fact  that  in  former  Merchant 
Shipping  Acts  there  had  been  only  one 
register.  Even  so,  he  varied  the  language, 
for  the  corresponding  sections  of  the  Act  of 
1854  did  not  contain  the  words  "  under  this 
Act"  but  the  words  "shall  be  registered  in 
manner  hereinafter  mentioned.  But  all 
this  is  mere  con^'ecture.  The  language 
must  be  taken  as  it  standfi,  and  when,  in  a 
statute  containing  14  Parts  and  748  sections, 
you  find  that  almost  in  every  Part,  includ- 
ing Part  I,  express  reference  is  made  to 
"mis  Part  of  this  Act,"  shutting  off  the 
Parts  as  it  were  into  watertight  compart- 
ments, it  is  reasonable  to  conclude  that 
there  is  some  meaning,  and  not  merely 
inadvertence,  in  the  i-are  cases  where  the 
reference  is  to  "  this  Act "  alone. 

Now,  if  that  be  the  correct  construction 
of  section  2  (1)  and  (2),  it  cannot  be  doubted 
that  the  "  Pansy  "is  "  registered  under  this 
Act "  by;  being  registered  under  Part  IV,  nor 
that  being  so  registered  she  is  entitled  to 
recognition  as  a  British  ship.  She  is  in 
fact  a  British  ship,  because  her  ownership 
is  British,  and  by  section  742  the  word 
"ship"  includes  "every  description  of 
vessel  used  in  navigation  not  propelled  by 
oars."  Nor  do  I  think  that  there  is  any 
warrant  for  the  respondent's  argument 
that  she  must  be  registered  "as  a  British 
ship."  I  do  not  find  that  these  words  are 
used  in  the  Act  of  1894  itself.  It  is  true 
that  they  occur  in  section  15  of  the  Sea 
Fishing  Boats  (Scotland)  Act  1886,  which 
is  still  in  force.  But  the  plain  purpose  of 
that  section  is  to  prevent  the  confusion 
that  might  arise  ii  transfers,  mortgages, 
and  transmissions  of  a  fishing  boat  were 
allowed  to  be  made  both  in  the  General 
Begister  of  British  Ships  and  in  the  Fish- 
ing Boat  Register;  and  when  it  refers  to 
registration  "as  a  ship"  under  the  provi- 
sions of  the  Merchant  Shipping  Act  1854 
(which  in  1880  was  still  law),  it  does  no 
more  than  state  a  fact.  The  General  Regis- 
ter, whether  as  formerly  under  the  Act  of 
1854,  or  as  now  under  Part  I  of  the  Act  of 
1894,  is  a  register  of  British  ships  and 
nothing  else. 

What  seems  to  me  more  significant,  is 
that  the  Act  of  1894  itself,  the  schedules 
attached  to  the  Order  in  Council  of  24th 
March  1902,  passed  by  virtue  of  that  Act, 
and  the  Sea  Fishing  Boats  (Scotland)  Act 


1888  (above  referred  to),  all  recognise  that  a 
fishing  boat  may  be  entered  in  both  regis- 
ters. In  this  very  case  of  the  "  Pansy,  it 
appears  that  proceedings  were  commenced 
for  registration  under  Part  I,  but  for  some 
reason  were  never  carried  through. 

It  was  not  explained  to  us  what  advan- 
tage is  to  be  gained  by  a  mere  optional 
registration  in  one  register  when  registra- 
tion in  another  is  compulsory.  Probably 
it  has  something  to  do  with  the  deductions 
from  tonnage  allowed  by  section  79,  and 
with  the  practice  which,  I  understand,  pre- 
vails in  England  of  charging  port  dues  on 
the  tonnage  instead  of,  as  in  Scotland,  on 
the  length  of  keel.  Even  in  the  case 
of  a  Scottish  fishing  boat,  if  she  frequents 
English  ports,  it  may,  I  suppose,  be  worth 
while  to  regrister  unaer  Part  I.  But  how- 
ever that  may  be,  the  optional  character  of 
registration  under  Part  I  seems  to  me  con- 
clusive of  the  point  that  the  "Pansy"  can- 
not be  described  as  "  required  by  this  Act" 
to  be  so  registered  under  penalty  of  not 
being  recognised  as  a  British  ship.  And  if 
registration  of  a  fishing  boat  under  Part  I 
is  not  compulsory,  I  fail  to  find  any  warrant 
for  denying  to  her  owner  the  benefit  of 
sections  503  and  604,  or  subjecting  her  to 
the  penalties  which  attach  to  non-registra- 
tion. In  short,  the  question  all  comes  round 
to  the  true  construction  of  section  2  (1)  and 
^),  and  in  my  opinion  registration  of  a 
fishing  boat  under  Part  FV  is  as  good  for 
the  purposes  of  that  section  as  registration 
under  both  Parts  I  and  IV  would  oe. 

A  minor  question  was  raised  by  the  re- 
spondent as  to  the  deduction  from  the  gross 
tonnage  of  13'20  tons  claimed  by  the  peti- 
tioner in  respect  of  berthing  accommoda- 
tion for  seamen  and  apprentices.  This 
deduction  is  evidenced  Ey  the  certificate 
of  a  Board  of  Trade  surveyor,  which  is  the 
proper  evidence  required  by  section  210  and 
the  sixth  schedule  of  the  Act.  It  is  note- 
worthy that  Part  II  of  the  Act  (to  which 
section  210  and  the  sixth  schedule  belong) 
are,  by  section  263  (3),  made  expressly  ap- 
plicable to  fishing  boats  as  resj^ects  Scot- 
land. On  the  other  hand,  section  371,  to 
which  some  reference  was  made  by  counsel 
for  the  petitioner,  occurs  in  a  paj^  of  the 
Act  which  is  not  applicable  to  Scotland 
unless  where  expressly  mentioned  (section 
372).  But,  apart  from  the  mere  question  of 
how  the  deduction  is  to  be  proved,  the 
warrant  for  making  it  is  to  be  found  in 
section  603  itself,  which  provides,  by  (2)  (a), 
that  "  the  tonnage  of  a  steamship  shall  be 
her  gross  tonnage  without  deduction  on 
account  of  engine-room  .  .  .  provided  that 
there  shall  not  be  included  in  such  tonnage 
any  space  occupied  by  seamen  or  appren- 
tices, and  appropriated  to  their  use,  which 
is  certified  under  the  regulation  scheduled 
to  this  Act  with  regard  thereto." 

I  am  therefore  of  opinion  that  we  should 
repel  the  answers,  and  should  grant  that 
part  of  the  prayer  of  the  petition  which 
asks  us  to  hmit  the  liability  of  the  peti- 
tioner in  respect  of  the  loss  and  damage 
there  mentioned,  to  the  sum  of  £475, 2s.  8d., 
and  qyuowi.  xMtcl,  if  necessary,  continue  the 
petition. 
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LoBD  Low — I  hare  had  an  opportunity 
of  reading  the  opinion  which  has  just  been 
delivered  by  Lord  Stormonth  Darling,  and 
it  seems  to  me  to  cover  the  ground  so  com- 
pletely that  I  do  not  think  I  can  usefully 
add  anvthing  more.  But  I  may  say  that 
having  neardthe  exposition  of  the  law  g^ven 
by  Lord  Kyllachy  I  concur  with  every  word 
which  he  has  said. 

Lord  Justicb-Cubrk — That  is  my  posi- 
tion also. 

The  Couit  limited  the  liability  of  the 
petitioner  to  the  sum  of  £476,  2b.  8d. 


The  petitioner  moved  the  Court  to  find 
the  respondent  liable  to  him  in  such  part  of 
the  expenses  of  the  petition  as  were  attri- 
butable to  the  respondents  having  unsuc- 
cessfully opposed  his  claim  to  limitation  of 
liability.  He  admitted  his  liability  for  the 
other  expenses  of  the  petition. 

The  respondent  contended  that  the  peti- 
tioner was  bound  to  pay  the  whole  expenses 
of  proceedings  caused  by  a  collision  due 
to  the  fault  of  those  for  whom  the  peti- 
tioner was  responsible — Carrwn,  Company 
V.  Cayxer,  Irvtne,  dfc  Company,  <fec.,  Nov- 
ember 3,  1886, 13  R.  114.  23  S.L.B.  81. 

Lord  Justicb-Cijecrk— I  have  no  doubt 
that  in  a  case  of  this  kind  the  petitioner, 
who  is  seeking  to  get  the  benefit  of  the 
limitation  of  liability  provided  by  the  Act, 
should  bear  all  reasonable  expenses  incurred 
for  that  purpose.  But  this  is  a  different 
matter.  The  respondent  here  appeared  for 
the  purpose  of  showing  that  the  petitioner 
was  not  entitled  to  the  benefit  01  the  limi- 
tation, and  I  think  he  should  bear  the 
expense  thereby  incurred. 

Lord  KTLLACEnr,  Lord  Stormonth 
Dabunq,  and  Lord  Low  concurred. 

The  Court  pronounced  this  interlocutor — 
"Find  the  petitioner  liable  in  the 
expenses  of  this  process,  except  such 
expenses  as  have  been  caused  by  the 
respondent's  contention  that  the  peti- 
tioner was  not  entitled  to  proceed 
under  the  petition :  Find  the  respon- 
dent liable  to  the  petitioner  in  said 
last^mentioned  expenses." 

Counsel  for  Petitioner  —  Aitken,  K.C. 
— Spens.    Agent— F.  J.  Martin,  W.S. 

Counsel  for  Respondent— Orr,  K.C— J. 
D.  Millar.  Agents— Inglis,  Orr,  &  Bruce, 
W.S. 


Wednesday,  March  7. 

SECOND   DIVISION. 

[Lord  Johnston,  Ordinary. 
AIRDBIB,     COATBRIDGE,    AND    DIS- 
TRICT   "WATER    TRUSTEES    r. 
FLANAGAN. 

Water—  Water  Batea— Supply  at  Meter  Bate 
or  at  Domestic  Water  Rate—Dwelling- 
HoHse— Private  DteeUing-Hovse—Airdrie 
and  Coatbridge  Waterworks  Act  1846  (9 
and  10  Vict.  cap.  cclxxarviii),  sec.  52  — 
Airdrie  and  Coatbridge  Watertcorks 
Amendment  Act  1892  (55  and  56  Vict.  cap. 
arvii),  sec.  46  —  Airdrie,  Coatbridge,  and 
District  Water  Trust  Act  1800  (63  and  6* 
Vict.  cap.  xcviii),  sec.  42. 

A  public-house  which  had  no  sleeping 
accommodation  used  water  mainly  for 
domestic  purposes,  i.e.,  sanitary,  clean- 
ing, and  cooking,  and  only  to  a  very 
limited  extent  for  trade  puri>oses,  i.e., 
the  -nashing  of  casks  and  bottles  and 
other  trade  utensils.  The  available 
supply  of  water  of  the  District  Water 
Trustees  was  more  than  was  required 
for  dom^ic  and  ordinary  purposes, 
and  when  Uiat  was  so  it  was  provided 
that  the  trustees  "shall,  if  so  r«juired, 
contract"  for  a  supply  to  "  public  oaths, 
wash  -  houses,  works,  manufactories, 
railways,  or  other  premises"  at  a  meter 
rate  and  upon  terms  to  be  agreed  upon 
or  to  be  fixed  by  the  Sheriff. 

Held  that  under  the  District  Water 
Acts  the  occupier  of  the  public-house 
was  entitled  to  a  supply  of  water  at 
meter  rates,  and  that  the  Water  Trus- 
tees were  not  entitled  to  charge  their 
general  domestic  water  rate. 

Opiniona  (per  Lord  Kyllachy  and 
Lord  Jjow—doubting  Lord  Stormonth 
Darling  and  the  Lord  Justice-Clerk) 
that  the  public-house  was  not  a  "pri- 
vate dwelling-house." 

ObservatioTis  (per  Lord  Kyllachy)  on 
the  general  scheme  of  the  statutes. 
By  section  62  of  the  Airdrie  and  Coatbridge 
Waterworks  Act  1848  (9  and  10  Vict.  cap. 
cclxxxviii)  it  is  provided —"  And  be  it 
enacted,  that  the  company  shall,  when 
required  by  the  owner  or  occupier,  furnish 
to  every  private  dwelling-house  or  part  of 
a  dwelling-house  in  any  street  within  the 
foresaid  district  and  within  one  hundred 
yards  of  which  any  pipe  of  the  company 
shall  be  laid,  a  sufficient  supply  of  water 
for  the  domestic  uses  of  every  such  dwel- 
ling-house and  occupier  thereof,  at  a  rate 
not  exceeding  ten  per  centum  of  the  yearly 
rent  or  yearly  value  of  such  dwelling-house 
or  part  of  a  dwelling-house  supplied  with 
water  by  the  company ;  .  .  .  provided  also 
that  a  supply  of  water  for  domestic  pur- 
poses shaU  not  include  a  supply  of  water 
for  horses  or  cattle,  or  for  washing  car- 
riages, or  for  any  traide  or  business  whatso- 
ever, and  which  charge  for  water  supplied 
shall  be  over  and  above  the  rent  hereinafter 
provided  to  be  paid  for  the  service  pipe 
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and  other  apparatus  provided  by  the  com- 
pany." 

By  section  55  of  the  same  Act  it  was  pro- 
vided —  "  And  be  it  enacted  that  it  shall  be 
lawful  for  the  company  to  supply  any  per- 
son with  water  for  other  than  domestic 
purposes  at  such  rates  and  upon  such  terms 
and  conditions  as  shall  be  agreed  up>on  be- 
tween the  company  and  the  person  desir- 
ous of  having  such  supply  of  water." 
[This  section  was  repealed  by  section  23  of 
the  Airdrie,  Coatbridge,  and  District  Water 
Trust  Act  1900.] 

By  section  46  of  the  Airdrie  and  Coat- 
bridge Waterworks  Amendment  Act  1802 
(55  and  56  Vict.  cap.  cxvii),  it  is  provided  — 
"No  person  shall  be  entitled  to  require,  nor 
shall  the  company  be  bound  to  supply  any 
dwelling-house  with  water  (otherwise  than 
by  meter  or  by  special  agreement),  when 
any  part  of  such  dwelling-nouse  is  used  for 
any  trade  or  business  purpose  for  which 
water  is  required." 

By  section  42  of  the  Airdrie,  Coatbridge, 
and  District  Water  Trust  Act  1900  (63 
and  64  Vict.  cap.  xcviii)  it  is  provided — 
"No  person  shall  be  entitled  without 
special  agreement  with  the  Trustees  to  use 
the  water  supplied  through  the  pipes  of 
the  Trustees  except  for  domestic  and  ordi- 
nary purposes,  but  when  there  is  a  supply 
of  water  more  than  is  required  for  such 
domestic  and  ordinary  purposes  within  the 
limits  of  supply,  the  Trustees  shall,  if  so 
required,  contract  with  any  person  or  per- 
sons within  such  limits  to  supply  public 
baths,  wash-houses,  works,  manufactories, 
railways,  or  other  premises,  within  the 
limits  of  supply,  with  water  at  such  rate  per 
one  thousand  gallons  and  upon  such  terms 
and  conditions  as  may  be  agreed  on,  or  in 
the  event  of  disagreement  either  as  to  the 
ability  of  the  Trustees  to  give  the  supply,  or 
as  to  the  rato,  terms,  or  conditions  on  or  in 
respect  of  which  the  supply  is  to  be  given, 
the  same  shall  be  fixed  by  the  Sheriff  of  the 
county  of  Lanark  upon  summary  applica- 
tion by  either  of  the  parties,  and  the  de- 
cision of  the  Sheriff  shall  be  final:  Pro- 
vided that  so  far  as  possible  the  rate  for 
such  supi)ly  of  water  shall  be  uniform  to  all 
(tersons  in  the  same  circumstances  and 
requiring  the  same  extent  of  supply: '  Pro- 
vided further,  that  when  water  is  tnus  sup- 
plied from  such  surplus  it  shall  not  be  law- 
ful for  the  Trustees  to  charge  the  parties 
obtaining  the  same  both  with  the  domestic 
water  rate  (where  such  rato  is  chargeable) 
in  respect  of  the  premises  for  which  such 
supply  is  g^ven  and  also  for  the  supply  of 
water  obtained  by  them.  Any  rate  or  pay- 
ment for  water  supplied  under  this  section 
may  be  recovered  by  the  Trustees  in  the 
same  manner  as  the  domestic  water  rate." 

The  pursuers  in  this  action,  the  Airdrie, 
Coatbridge,  and  District  Water  Trustees, 
were  incorporated  by  the  Airdrie,  Coat- 
bridge, and  District  Water  Trust  Act  1900 
(83  and  64  Vict.  cap.  xcviii),  which  Act 
at  the  same  time  enabled  them  to  acquire 
the  undertaking  of  the  Airdrie  and  Coat- 
bridge Water  Company  incorporated 
by  the  Airdrie  and  Coatbridge  Water- 
works   Act    1846    (9    and    10    Vict    cap, 


cclxxxviii).  The  defender  in  the  action, 
James  Flanagan,  carried  on  business  as  a 
wine  and  spirit  merchant  in  a  public-house 
at  78  Main  Street,  Coatbridge,  which  had  no 
sleeping  accommodation.  The  Water  Trus- 
tees and  Flanagan  having  failed  to  agree  as  to 
the  rate  at  which,  and  the  terms  and  condi- 
tions on  which,  the  water  required  for  these 
premises  should  be  supplied,  Flanagan  made 
summary  application  under  section  42  of 
the  Act  of  IWX)  (above  quoted)  to  the  Sheriff 
of  the  county  of  Lanark  to  fix  the  same. 

On  16th  August  1904  the  Sheriff-Substi- 
tute (Mackenzie)  allowed  a  proof  as  to 
the  amount  of  water  required  ny  the  peti- 
tioner, the  cost  of  giving  the  supply,  and 
any  other  facts  relevant  to  the  question 
raised  by  the  petition  as  to  the  rate  to  be 
paid  by  the  petitioner,  and  on  5th  Novem- 
ber 19(>4  he  pronounced  this  interlocutor — 
"  Having  heard  the  procurator  for  the  peti- 
tioner and  counsel  for  the  respondents  on 
the  proof  and  productions  and  considered 
the  cause,  EHnds  in  fact  (1)  that  the  peti- 
tioner is  the  occiipant  of  a  public-house  at 
78  Main  Street,  Coatbridge,  for  which  he 
requires  a  supply  of  water,  and  that  the 
said  public-house  is  within  the  limits  of  the 
respondents'  water  supply  district ;  (2)  that 
the  said  supply  is  required  in  part  for 
domestic  and  in  part  for  trade  purposes, 
and  that  the  total  amount  required  is  less 
than  200,000  gallons  during  the  half-year; 
(3)  that  the  available  supply  of  water  from 
the  works  of  the  respondents  is  more  than 
is  required  for  domestic  and  ordinary  pur- 
poses within  the  limits  of  the  respondents' 
supply  district ;  (4)  that  the  petitioner  and 
respondents  have  failed  to  agree  as  to  the 
rate  at  which  and  the  terms  and  conditions 
on  which  the  water  required  by  the  peti- 
tioner should  be  supplied ;  and  (5)  that  it  is 
reasonable  that  the  supply  should  be  given 
at  the  rate  at  which  and  on  the  terms  and 
conditions  on  which  the  respondents  supply 
water  by  meter  to  other  parties :  Finds  in 
law  that  as  the  supply  is  not  required 
entirely  for  domestic  purposes,  and  the 
parties  have  failed  to  agree  as  to  the  condi- 
tions on  which  it  should  be  given,  the  peti- 
tioner is  entitled  to  have  water  supplied  to 
him  by  meter  at  a  reasonable  rate  per 
thousand  gallons :  Therefore  fixes  the  rate 
at  which,  and  the  terms  and  conditions  on 
which  the  petitioner  is  to  be  supplied  by 
the  respondents  with  the  water  required 
for  his  said  public-house  as  follows— the 
rate  to  be  SJd  per  thousand  gallons,  with  a 
fixed  minimum  charge  of  one  pound  ster- 
ling per  half-year ;  a  meter  rent  to  be  paid 
by  the  petitioner  in  terms  of  the  respon- 
dents' table  of  rates  and  charges,  and  the 
terms  and  conditions  of  supply  in  other 
respects  to  be  in  accordance  with  the  terms 
ana  conditions  set  forth  in  the  said  table  of 
rates,  so  far  as  applicable  to  the  supply  of 
water  by  meter." 

NoU.  — "  This  is  an  application  by  a 
publican  carrying  on  business  in  Coat- 
bridge to  have  the  rate  at  which  and  the 
terms  and  conditions  on  which  he  is  entitled 
to  have  a  supply  of  water  for  his  premises 
fixed.  The  application  is  brought  under 
section  42  of  the  Airdrie,  Coatbridge,  and 
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District  Water  Tnist  Act  1900,  which  |>ro- 
vides  .  .  .  (auotes  section  down  to  proviso) 
.  .  .  The  petitioner  alleges  that  the  supply 
required  by  him  is  not  for  domestic  but  tor 
trade  purposes,  and  that  he  has  failed  to 
come  to  an  a^peement  with  the  Trustees  as 
to  rate  at  which  it  should  be  ffiven,  and  on 
these  grounds  contends  that  he  is  entitled 
to  have  a  supply  by  meter  at  a  rate  fixed 
by  the  Sheriff. 

"  The  application  is  opposed  by  the  Water 
Trustees,  who  assert,  in  the  first  place,  that 
the  water  required  by  the  petitioner  is 
required  solely  for  domestic  and  ordinary 
purposes,  and,  in  the  second,  that  he  is 
already  in  receipt  of  a  supply  by  agreement 
with  them,  ana  contend  on  each  of  these 
grounds  that  the  petition  is  incompetent. 

"The  first  question  between  the  parties 
is,  accordingly,  one  of  fact.  Is  the  water 
required  by  the  petitioner  required  for 
domestic  and  ordinary  or  is  it  required  for 
trade  purposes?  The  evidence  shows  that 
it  is  required  for  drinking,  washing  floors, 
glasses,  casks,  jars,  and  bottles,  flushing  a 
water-closet  and  urinal,  and  to  a  very  small 
extent  for  mixing  with  whisky  to  reduce 
its  strength. 

"Ai-e  these  then  domestic  and  ordinary 
or  are  they  trade  purposes  ?  The  petitioner 
maintains  that  they  do  not  belong  to  the 
first  but  to  the  second  category,  in  respect 
(1)  that  the  premises  are  not  a  dwelling- 
house  but  a  place  of  business,  and  (2)  that 
the  water  is  used  solely  for  the  purposes  of 
his  trade  as  a  publican.  In  support  of  the 
first  branch  ot  his  argument  the  petitioner 
founds  upon  section  62  of  the  Airdrie  and 
Coatbridge  Waterworks  Act  1816,  which 
provides  for  a  supply  of  water  being  given 
to  dwelling-houses  for  domestic  purposes. 
It  enacts  that  the  water  authority  shall 
furnish  a  sufficient  supply  to  every  'private 
dwelling-house'  for  the  domestic  uses  of 
such  dwelling  -  house  and  the  occupier 
thereof,  but  that  a  supply  for  domestic 
purposes  shall  not  include  a  supply  for  any 
trade  or  business  whatever.  Now  I  do  not 
think  that  the  word  'private'  adds  any 
force  to  the  word  'dwelling-house,'  and 
there  is  authority  for  the  view  that  under 
the  Waterworks  Glauses  Acts  anything  is 
a  dwelling-house  which  is  a  house  and  in 
which  water  is  required  for  domestic  pur- 
poses ;  per  Buckley,  J.,  in  SoiUh  -  West 
Suburban  Water  Company  v.  St  Maryle- 
bone  Union,  KB.  1904,  2  K.B.,  at  p.  179-180. 
I  accordingly  reject  the  first  branch  of  the 
petitioner's  arg^iment. 

"As  regards  the  second,  I  am  of  opinion, 
on  the  authority  of  the  same  case,  that 
some  of  the  purposes  for  which  water  is 
required  hj  the  petitioner  for  his  premises, 
viz.,  drinking,  the  washing  of  floors,  and 
the  flushing  of  closets  and  urinals,  are 
domestic  and  ordinary  purposes,  but  I 
cannot  place  the  washing  oi  casks,  jars, 
and  glasses,  used  in  the  course  of  his  busi- 
ness, in  this  category.  These,  in  my  opin- 
ion, are  trade  purposes,  and  I  may  add  that 
the  petitioner  has  never  been  treated  by 
the  respondents  as  a  person  using  water  for 
purely  domestic  purposes,  for  a  reference  to 
their  table  of  rates  shews  that  he  has  not 


been  charged  the  domestic  rate,  but  a 
special  rate  applicable  to  spirit  shops  and 
coming  under  the  heading  of  'special 
charges  for  supplies  for  other  than  domes- 
tic purposes.'  Indeed,  they  did  not  suggest 
until  the  day  of  the  proof  that  they  pro- 
posed to  dispute  his  statement  as  to  the 
purposes  for  which  he  required  the  supply. 
The  conclusion,  therefore,  at  which  I  arrive 
is  that  the  petitioner  requires  a  supply  of 
water  in  part  for  domestic  and  in  part  for 
tratde  purposes.  That  being  so,  he  is  not 
entitled  to  a  supply  of  water  even  for 
domestic  purposes  except  by  agreement 
with  the  respondents,  for  under  section  46 
of  the  Airdrie  and  Coatbridge  Waterworks 
Amendment  Act  1892,  the  'mistees  are  not 
bound  to  supply  any  dwelling-house  with 
water  when  any  part  of  such  dwelling- 
house  is  used  for  any  trade  or  business 
purpose  for  which  water  is  required. 

"The  next  question  is  whether  the  peti- 
tioner has  already  got  a  supply  by  agree- 
ment with  the  Trustees.  It  appears  to  me 
that  he  has  not.  They  have  never  agreed 
to  treat  him  as  a  domestic  consumer,  or  to 
charge  him  the  domestic  rate.  _  What  they 
have  done  is  to  attempt  to  impose  upon 
him  a  special  rate  on  the  ground  that  the 
supply  given  is  not  for  domestic  purposes, 
and  to  this  he  objects.  The  parties  are 
therefore  not  agreed  as  to  the  terms  upon 
which  the  supply  is  to  be  given,  and  the 
effect  of  their  aisagreement  is  that  the 
respondents  might,  in  virtue  of  theirpowers 
under  section  m  of  the  Act  of  1892,  have 
refused  to  supply  his  premises.  Had  Uiey 
done  so  it  could  not  have  been  suggested 
that  the  petitioner  was  receiving  a  supply 
by  ag^ement,  and  the  fact  that  they  nave 
not  taken  what  would  have  been  an  extreme 
and  unreasonable  step,  but  have  allowed 
the  petitioner  to  receive  a  supply  pending 
a  settlement  of  the  difference  between 
them,  cannot  be  held  to  have  put  an  end 
to  that  difference  and  effected  an  agree- 
ment as  to  the  terms  on  which  he  should 
have  the  use  of  tiieir  water. 

"  For  these  reasons  I  am  of  opinion  that 
the  objections  to  the  competency  of  the 
application  are  unfounded. 

"It  remains'  to  consider  what  rate  the 
petitioner  should  pay.  On  this  point  sec- 
tion 42  of  the  Act  ot  1900  provides  that  so 
far  as  possible  the  rate  for  such  supply 
shall  be  uniform  to  all  persons  in  the  same 
circumstances  and  requiring  the  same 
extent  of  supply.  Unfortunately,  however, 
there  do  not  appear,  so  far  as  the  evidence 
goes,  to  be  any  other  spirit  shops  or  pre- 
mises of  a  like  character  in  the  district 
receiving  a  supply  by  meter,  and  therefore 
there  are  no  persons  in  exactly  the  same' 
position  as  the  petitioner  with  whom  a 
comparison  can  be  made.  The  respondents 
have,  however,  advertised  rates  for  supplies 
by  meter,  and  one  of  these  rates  is  applic- 
able to  the  case  where  the  consumpt  is 
less  than  200,000  gallons  during  the  naif- 
year.  The  petitioner  contends  that  this 
rate  is  applicable  to  his  case,  his  consumpt 
being  below  the  amount  mentioned,  and  in 
my  opinion  it  lies  upon  the  respondents  to 
show  that  it  is  not.    I  am  also  of  opinion 
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that  they  have  failed  to  do  so.  Their 
en^neer  said  that  the  Ti-ustees  had  not 
estimated  for  small  supplies  by  meter,  but 
it  is  evident,  from  the  fact  that  there  is  a 
fixed  minimmn  charge  of  £1  per  half-year, 
that  the  Trustees  have  at  least  contem- 
plated the  possibility  of  the  consumpt 
under  a  supply  by  meter  falling  to  a  very 
small  amount.  Further,  the  respondents' 
engineer  admitted  that  if  that  minimum 
charge  were  retained  the  increase  in  rate 
wbicn  would  be  required  in  the  case  of 
small  consumers  would  not  '  amount  to  so 
much.'  The  reasons  also  which  he  gave  for 
a  higher  rate  being  fixed  were  not  very 
convincing.  The  first  was  that  the  cost  of 
inspection  was  the  same  whether  the  supply 
was  big  or  little,  but  as  the  annual  cost  of 
such  inspection  is  only  Us.  or  12s.  it  bears 
a  very  small  proportion  even  to  the  amount 
of  such  a  supply  as  the  petitioner  re<^uire8, 
and  so  far  as  the  expense  in  question  is 
concerned  the  interests  of  the  Water  Trust 
will  be  in  any  event  amply  safegiiarded  if 
the  fixed  minimum  be  retained.  The  second 
and  only  other  reason  given  in  favour  of  a 
higher  rate  was  that,  il  a  large  number  of 
shops  were  taken  out  of  the  class  assessed 
on  rental,  and  if  a  less  return  were  obtained 
by  the  charge  per  meter,  that  would  lead  to 
an  increase  in  the  domestic  rate.  To  this 
I  think  there  are  two  answers.  In  the  first 
place,  there  is  no  evidence  that  the  altera- 
tion in  the  mode  of  rating  would  lead  to  a 
less  return  being  obtained,  and  in  the 
second,  even  if  this  were  proved,  it  mi^ht 
be  a  reason  for  making  a  general  revision 
of  the  rates  charged  for  meter  supplies,  but 
would  not  be  a  justification  for  treating  a 
single  individual  differently  from  all  other 
persons  receiving  a  supply  by  meter.  For 
these  reasons  I  am  of  opinion  that  the  rate 
payable  by  the  petitioner  should  be  fixed  at 
iifd.  per  1000  gallons,  but  in  order  to  guard 
the  respondents  against  the  possibility  of 
loss,  I  think  also  there  should  be  a  fixed 
minimum  charge  of  £1  per  half-year  pay- 
able in  the  event  of  the  rate  yielding  less 
than  that  sum.  It  was  suggested  by  the 
petitioners'  procurator  in  the  course  of  the 
proof  that  there  was  no  statutory  basis  for 
such  a  charge.  I  cannot  agree  to  this. 
The  statute  authorises  me  not  only  to  fix 
the  rate  but  also  the  terms  and  conditions 
on  which  the  supply  should  be  given,  and 
as  it  seems  to  me  to  be  a  most  reasonable 
condition  that  there  should  be  a  fixed 
minimum  charge,  and  as  the  amount  of 
the  minimum  charge  mentioned  does  not 
appear  to  be  excessive,  I  see  no  reason  why 
I  snould  not  make  it  one  of  the  conditions 
on  which  the  petitioner  should  obtain  the 
supply  which  he  requires.  No  objection 
was  taken  to  the  otner  conditions  in  the 
table  of  rates  applicable  to  supplies  by 
meter,  and  accordingly  I  make  them  also 
applicable  to  the  petitioner's  case." 

On  20th  December  1904  the  Water  Trus- 
tees brought  this  action  to  have  it  found 
and  declared  "  that  for  the  supply  of  water 
furnished  and  to  be  furnishea  by  the 
pursuers  to  the  defender  in  his  premises  at 
78  Main  Street,  Coatbridge,  aforesaid,  the 
pursuers  are  entitled  to  charge  against  the 


defender  the  rate  authorised  to  be  charged 
for  a  supply  of  water  for  domestic  purposes, 
in  terms  of  the  52nd  section  of  the  Airdrie 
and  Coatbridge  Waterworks  Act  1846 ;  and 
that  the  defender  is  not  entitled  to  demand 
that  the  water  furnished  and  to  be  furnished 
to  him  in  his  said  premises  should  be 
charged  to  him  at  a  rate  per  thousand 
gallons,  so  long  as  the  pursuers  permit  him 
to  use  for  trade  purposes  the  water  supplied 
to  him  for  domestic  purposes,"  and  to  i«- 
duce  the  interlocutors  or  IBth  August  1904 
and  5th  November  1904  of  the  Sheriff. 

On  13th  June  1905  the  Lord  Ordinary 
(Johnston)  assoilzied  the  defender  from 
the  conclusions  of  the  summons. 

Opimion. — "The  question  raised  in  this 
case  is  whether  the  Airdrie  and  District 
Water  Commissioners  are  entitled  to  charge 
their  general  domestic  water  rate  upon 
public-house  premises,  or  whether  the 
publican  is  entitled  to  a  supply  of  water  at 
meter  rates. 

"It  was  the  accepted  condition  of  the 
argument  (1)  that  the  public-house  had  no 
sleeping  accommodation.  (2)  That  the 
water  was  mainly  used  for  domestic  pur- 
poses, i.e.,  sanitary,  cleaning,  and  cooking, 
and  only  to  a  very  limited  extent  for  trade 
puiposes,  for  the  washing  of  casks  and 
bottles,  and  other  trade  utensils.  (8)  That 
to  be  charged  at  meter  rates,  at  least  on 
the  scale  fixed  by  the  Sheriff-Substitute, 
would  be  a  saving  to  the  publican,  and  a 
corresponding  loss  to  the  Water  Commis- 
sioners, and  through  them  to  the  general 
inhabitants,  whose  rates  would  be  indirectly 
raised,  the  mor«  so  that  the  judgment 
would  be  followed  by  numerous  similar 
claims. 

"The  Airdrie  and  Coatbridge  Water 
Trustees  were  incorporated  by  the  Local 
and  Private  Act  of  1900,  which  at  the  same 
time  enabled  them  to  acquire  the  under- 
taking of  the  Airdrie  and  Coatbridge  Water 
Company,  which  had  been  inconiorated  by 
the  Local  and  Private  Act  of  18w,  and  had 
obtained  further  power  under  subsequent 
A.cts. 

"By  section  23  of  the  Act  1900,  'all  the 
powers,  rights,  privileges,  and  authorities 
of  the  company  under  tne  Company's  Acts 
were    transfeired    to   and   vested    in    the 
Trustees. 

"By  the  same  section,  section  56  of  the 
Act  of  1846  was  repealed  absolutely,  and  by 
section  33  the  Company's  Acta  were  repealed 
generally,  so  far  only  as  regarded  the  exist- 
ence of  the  company.  The  repeal  of  section 
56  is  important.  For  it  was  tnat  section  of 
the  1846  Act  which  empowered  the  com- 
pany, and  which,  but  for  its  repeal,  would 
have  empowered  the  trustees  to  supply 
persons  with  water  for  other  than  domestic 
purposes.  Such  supply  is  now  regulated 
by  the  Act  of  1900,  section  42. 

"This  provides  that  no  person  shall  be 
entitled  to  use  the  water  supplied  '  except 
for  domestic  and  ordinary  purposes,'  unless 
by  agreement.  But  if  tnere  is  surplus 
water  'the  Trustees  shall,  if  so  required, 
contract'  with  any  person  to  'supply  public 
baths,  wash-houses,  works,  manufactories, 
railways,  or  other  premises '  with  water  at 
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meter  rates,  on  such  terms  as  may  be 
agreed  upon,  or  may  be  fixed  by  the  Sheriff. 
_  "  Now,  on  this  provision  the  first  observa- 
tion that  suggests  itself  is,  that  the  initial 
prohibition  is  not  absolute.  The  Trustees 
may  waive  the  requisition  to  supply  by 
meter  if  they  choose  to  sanction  the  use  of 
water  supplied  for  domestic  and  ordinary 
purposes  for  such  minor  trade  purposes  as 
are  m  question  here. 

"  The  second  matter  for  consideration  is, 
is  there  any  limitation  on  the  power  to 
requisition?  The  supply  of  pubuc  baths, 
public  wash-houses,  works,  manufactories, 
and  railways  at  meter  rates  is  provided  for. 
Does  the  addition  of  'or  other  premises' 
add  anything,  and  if  so,  what?  It  is  clear 
that  it  is  not  capable  of  extensive  inter- 
pretation without  limit,  else  every  user  of 
water  might  demand  a  supply  at  meter 
rate,  whatever  the  nature  of  nis  premises. 
Yet  the  context  will  not  admit  of  a  strict 
ejv^dem  generis  interpretation  bein^  ap- 
plied. I  think  that  the  context  requu-es  a 
reasonable  and  liberal  interpretation  to  be 
given  to  the  words  '  or  other  premises,'  so 
that  premises  where  water  is  required  not 
merely  for  sanitary,  &c.,  purposes  but  for 
the  prosecution  or  trade  or  businesses  of 
any  description  must  be  held  to  be  included. 

"  But  it  is  clear  that  while  in  hardly  any 
case  will  the  trade  use,  applying  the  term 
comprehensively,  be  exclusive  of  some 
domestic  use,  yet  in  one  set  of  cases  the 
trade  use  will  predominate,  as  in  the  case 
of  a  large  manufactory,  while  in  another 
set  of  cases  the  domestic  use  will  pre- 
dominate, as  in  the  case  in  question,  of 
the  public  -  bouse.  And  the  crux  is  in 
all  cases  to  determine  who  has  the  right 
to  dictate  the  mode  of  supply.  Are  the 
Trustees  entitled  to  say  to  the  requisi- 
tionist,  you  shall  take  as  for  domestic 
supply,  but  may  use  what  you  require  for 
your  trade  purpose  without  any  further 
charge;  or  may  the  requisitionist  say  to 
the  Trustees,  you  must  supply  me  by  meter 
for  my  trade,  and  I  shall  use  what  I  choose 
for  domestic  purposes;  and  the  necessity 
for  determining  arises  from  the  fact  that 
the  enactment  I  have  paraphrased  above  is 
followed  by  the  proviso  that  where  water 
is  supplied  from  such  siu-plus  it  shall  'not 
be  lawful  for  the  Trustees '  to  charge  both 
the  domestic  rate  and  the  meter  rate.  This 
proviso  would  appear  to  keep  the  balance 
fairly  by  leaving  it  in  the  hands  of  the 
Trustees  to  charge  according  to  the  pre- 
dominating use  of  the  water,  the  domestic 
rate  where  the  trade  use  is  a  mere  ancillary, 
the  meter  rate  where  the  domestic  use  is  a 
mere  ancillary.  If  that  were  all  I  should 
have  no  difficulty  in  deciding  the  question 
raised.    But  there  is  a  parenthesis  in  the 

Sroviso  which  I  think  creates  the  real 
ifficulty — the  option  to  the  Trustees  to 
charge  the  domestic  rate  is  only  'where 
such  rate  is  chargeable.'  When  and  where 
then  is  it  chargeable  ? 

"For  the  power  to  charge  the  domestic 
rate  recourse  must  be  had  to  the  company's 
original  Act  of  1846,  section  62.  That  section 
requires  the  company  on  demand  'to  furnish 
to  every  private  dwelling-house '  a  sufficient 


supply  of  water  'for  the  domestic  use  of 
such  dwelling-house  and  occupier  thereof, 
at  a  rate  not  exceeding  ten  per  centum  of 
the  yearly  rent  or  value  of  such  dwelling- 
bouse.'  I  find  no  other  right  to  demand  a 
domestic  supply,  and  no  other  authority 
to  charge  the  domestic  rate.  The  final 
question  is,  does  'private  dwelling-house' 
include  a  public-house,  though  it  be  merely 
a  public-house  in  which  water  is  used  for 
all  the  domestic  uses  to  which  it  can  be 
api>lied  in  any  private  residence,  but  in 
which  the  publican  does  not  reside  in  the 
ordinary  sense  of  the  term.  On  the  one 
hand,  'private  dwelling-house'  has  a  natural 
meaning  which  excludes  the  public-house 
or  shop.  On  the  other  hand,  the  proviso 
at  the  end  of  the  section  contemplates  the 
possibility  of  a  trade  supply  within  the 
same  premises  to  which  a  domestic  supply 
is  given.  For  it  says  that  a  supply  of 
water  for  domestic  purposes  shall  _  not 
include  a  supply  for  any  trade  or  business 
whatsoever.  Tliis  read  along  with  section 
55,  now  repealed,  would  admit,  under  the 
Act  of  1846,  of  a  double  supply  to  the  same 
premises,  one  by  rate  for  domestic  purposes, 
and  the  other  by  meter  for  trade  purposes. 
But  this  is  abrogated  by  the  1900  Act,  which 
repealed  the  66th  section  of  the  Act  of  1846, 
and  disallowed  the  double  charge  on  the 
same  premises.  I  think  it  probable  that 
the  framer  of  the  Act  of  1900  did  not  fully 
realise  the  result  of  carving  upon  the  Act 
of  1846,  and  combining  it  with  the  Act  of 
1900,  instead  of  repealing  it,  and  making 
comprehensive  provisions  in  this  new  Act 
to  cover  the  whole  field.  The  consequence 
is  one  frequently  seen  in  public  as  well  as 
in  private  Acts.  But  as  I  cannot  find 
justification  for  giving  the  term  dwelling- 
house  anything  but  ifa  naturally  received 
meaning  in  the  Act  of  1846,  section  62,  I 
cannot  find  warrant  for  charging  a  public- 
house  which  does  not  come  within  that  cate- 
fory  with  the  domestic  rate,  and  therefore 
cannot  hold  that  the  trustees  have  the 
option  of  the  Act  1900,  section  42,  to  charge 
the  publican  the  domestic  rate  in  preference 
to  tnat  by  meter.  It  is  for  the  Sheriff- 
Substitute  to  remedy  any  injustice  by 
fixing  a  rate  for  any  class  of  persons  using 
water  mainly  for  domestic  purposes,  but 
not  chargeable  at  the  domestic  rate,  which 
will  put  them  on  a  fair  equality  with  those 
who,  also  using  water  wholly  or  mainly 
for  domestic  purposes,  are  charged  the 
domestic  rate. 

"I  cannot  therefore  grant  the  declarator 
craved,  and  the  reduction  is  dependent 
on  it. 

"  The  interlocutor  will  assoilzie  the  defen- 
der with  expenses." 

The  pursuers  reclaimed,  and  argued— The 
main  distinction  in  the  Acts  was  between 
water  used  for  ordinary  and  domestic  pur- 

S>ses,  and  water  used  for  other  purposes, 
ere  water  was  mainly  used  for  domestic 
purposes.  The  enactment  in  section  42  of 
the  Act  of  1900,  that  no  person  should  be 
entitled  to  use  water  except  for  domestic 
and  ordinary  purposes,  inferred  that  for 
these  purposes  the  defender  was  entitled 
to  water.    The  proviso  in  the  same  section 
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left  it  to  the  Water  Trustees,  where  there 
was  a  double  use,  to  say  for  which  they 
would  charge.  Section  &  did  not  give  to 
the  defender  a  right  to  requisition  a  supply 
at  meter  rates,  tor  a  public-house  did  not 
fall  under  the  category  of  "public-baths, 
washhouses,  works,  manufactories,  rail- 
ways, or  other  premises."  The  Trustees' 
option  to  charge  the  domestic  rate  was  not 
taken  away  by  the  parenthesis  "where 
such  rate  is  chargeable  for  the  public-house 
was  a  "  dwelling-house "  within  the  mean- 
ing of  section  S2  of  the  Act  of  1846,  the 
word  dwelling-house  being  used  there  for 
any  house  which  required  water  for  domestic 
purposes — Cooke  v.  New  River  Company, 
1888,  38  Ch.  Div.  56,  Cotton,  L.J.,  at®,  and 
Lindley,  L.J.,  at  66 ;  South-  West  Stiburban 
Water  Company  v.  St  Marylebone  Union, 
[19041  2  K.R  174,  at  17»-180.  Nor  did  the 
word  "private"  sidd  any  force  to  the  word 
"  dwelling-house." 

Argued  for  the  defender  (respondent) — 
The  main  distinction  in  the  Acts  was  not 
between  different  uses  of  water,  but  be- 
tween a  private  dwelling-house  and  other 
premises.  The  pursuers  were  only  entitled 
to  charge  the  aomestic  water  rate  against 
those  who  under  section  52  of  the  Act  of 
1846  could  requisition  a  supply  for  domestic 
purposes,  i.e.,  the  owner  or  occupier  of  a 
private  dwelling  -  house.  The  negative 
phraseology  of  section  42  of  the  Act  of  1900 
did  not  extend  that  class,  and  its  proviso, 
if  it  gave  an  option,  only  did  so  in  cases 
where  the  domestic  rate  was  chargeable, 
i.e.,  referred  back  to  section  5&  of  the  Act 
of  IMS.  A  place  where  a  person  merely 
conducted  his  trade  and  did  not  reside  was 
not  a  private  dwelling-house ;  it  fell  under 
the  category  of  "  other  premises"  of  section 
42  of  the  Act  of  1900,  for  these  words  must 
be  construed  widely  because  of  the  diver- 
sity of  the  preceding  words.  They  admitted 
that  if  a  scarcity  or  water  arose  they  would 
not  be  entitled  to  a  supply.  In  Cooke  the 
hypothesis  was  that  the  plaintiffs  were 
entitled  to  a  supply,  and  a  different  Act 
was  being  construed. 

At  advising— 

Lord  Kyllachy — In  this  case  I  agree 
with  the  Lord  Ordinary  and  also  with  his 
ground  of  judgment,  which  I  understand 
to  be  this — that  the  defender's  public-bouse, 
which  is  simply  a  spirit-shop,  is  not  in  the 
sense  of  the  pursuers'  statutes  a  "private 
dwelling-house,"  and  that  consequently  the 
defender  has  no  right  to  demand,  and  the 
pui-suers  have  no  right  to  furnish,  a  supply 
of  water  for  the  uses  of  the  said  puolic- 
house  at  the  rate  applicable  to  "private 
dwelling-houses,"  under  the  62nd  section 
of  the  Statute  of  1846. 

That  is,  I  think,  sufficient  to  negative  the 
first  conclusion  of  the  summons.  And  with 
respect  to  the  second  conclusion  —in  so  far 
as  it  may  be  held  to  be  independent — the 
result,  I  think,  follows  that  the  defender's 
premises  not  being  a  private  dwelling- 
nouse  there  is  no  ground  for  excluding 
them  from  the  category  of  "  public  baths, 
washhouses,  works,  manufactories,  rail- 
ways, or  other  premises,"  to  which  the 


pursuers  are  entitled  and  bound  under  the 
42nd  section  of  their  Act  of  1900  to  furnish 
surplus  water  at  meter  rates. 

It  is  not,  I  think,  really  necessary  to  say 
more.  It  is  certainly  not  necessary  to 
decide  before  thev  arise  the  various  possible 
questions  which  nave  been  suggested  with 
respect  to  the  rights  under  these  statutes, 
of  classes  of  premises  quite  different  in 
character  from  the  particular  premises  with 
which  we  have  here  to  deal.  In  view,  how- 
ever, of  some  parts  of  the  argument  lately 
submitted  to  us  it  may  perhaps  be  useful  to 
note  the  view  which  I  am  disposed  to  take 
of  the  general  scheme  of  the  statutes. 

In  the  first  place,  it  seems  to  me  to  be 
fairly  clear  that  the  cardinal  statutory  dis- 
tinction is  not  between  different  uses  to 
which  the  water  furnished  may  be  applied, 
but  between  different  classes  of  premises 
by  which  a  supply  ma}r  be  claimed.  In 
other  words,  the  distinction  is  between,  on 
the  one  hand,  (1) "  Private  dwelling-houses" 
entitled  under  the  62nd  section  of  the  Act 
of  1846  to  a  preferable  supply  at  a  rental 
rate ;  and,  on  the  other  hand,  (2)  premises 
other  than  private  dwelling-houses-— pre- 
mises such  as  those  mentioned  in  the  ^nd 
section  of  the  Act  of  1900,  which  by  that 
section  are  entitled,  if  there  be  a  surplus,  to 
be  supplied  at  meter  rates.  That  is,  as  I 
read  the  clauses,  the  primary  and  leading 
distinction. 

In  the  next  place,  however,  while  that  is 
so,  the  matter  of  the  use  of  the  water  when 
furnished  is  not  left  entirely  unregulated. 
There  is,  of  course,  no  restriction  necessary 
as  regards  the  uses  of  surplus  water  fur- 
nished at  meter  rates  to  trade  premises — 
the  premises  mentioned^  in  section  62. 
Such  water  is  charged  according  to  quan- 
tity, which  is  proMibly  a  sufficient  safe- 
guard against  abuse.  But  as  regards 
private  dwelling-houses  there  is  a  quite 
necessary  restriction,  viz.,  this — that  the 
water  supply  to  such  houses  must  not, 
unless  by  "special  agrreement"  with  the 
pursuers,  be  used  otherwise  than  for 
aomestic  and  oidinary  purposes — that  is 
to  say,  the  domestic  and  ordmary  purposes 
of  a  private  residence.  That  had  been  pro- 
vided in  substance  by  the  66th  section  of 
the  Act  of  1840,  and  is  now  provided  in 
terms  by  the  first  sentence  of  section  62  of 
the  Act  of  1000. 

Then,  lastly,  the  occupiers  of  private 
dwelling-houses  being  thus  restrictea,  there 
is  a  counter  restriction  imposed  upon  the 
pursuers,  viz.,  this— that  in  making  their 
"special  agreements"  with  the  occupiers 
of  private  dwelling-houses,  they  shall  in  no 
case  charge  for  water  supplied  to  the  same 
premises  both  the  rental  rate  under  section 
62  and  the  meter  rate  under  section  42. 
This  is  expressed  by  the  proviso  which 
forms  the  last  sentence  of  the  last-men- 
tioned section — a  proviso  which,  taken  in 
connection  with  the  provision  for  "special 
agreement "  with  which  the  section  begins, 
raises  perhaps  the  only  difficulty  which  the 
scheme  of  the  statute  presente.  That  diffi- 
culty (which  has  nothing  to  do  with  the 
present  case)  is  of  course  this— How  is  the 
occupier  of  a  private  dwelling-house  to  be 
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charged  by  way  of  special  agreement  when 
he  uses  the  water  for  non-domestic  purposes 
within  his  private  dwelling-house,  and  not, 
for  instance,  in  adjacent  and  separate  pre- 
mises? Is  the  charge  to  be  byrental  ormeter, 
or  how?  I  suppose  the  answer  really  is 
that  it  is  for  tne  pursuers  in  that  case  to 
say  on  what  terms  they  shall  consent  to 
the  prohibited  use.  But  as  to  that  it  is  not 
I  apprehend  necessary  to  express  any  final 
opinion.  It  is  enough  for  the  present  ques- 
tion that  the  scheme  of  tne  pursuers' 
statutes,  whatever  other  questions  it  mav 
involve,  is  at  least  in  entire  conformity  with 
the  Lonl  Ordinary's  judgment. 

Lord  Stobmonth  Dabling— The  Lord 
Ordinary  at  the  beginning  of  his  opinion 
states  it  as  the  accepted  condition  of  the 
argument  before  him  (as  it  also  was  before 
us)  that  this  public-house  has  no  sleeping 
accommodation,  but  that  water  is  mainly 
used  in  it  for  domestic  purposes,  i.e.,  sani- 
tary, cleaning,  'and  cooking,  and  only  to  a 
very  limited  extent  for  trade  purposes,  i.e., 
the  washing  of  casks  and  bottles  and  other 
trade  utensils.  Taking  it  so,  his  Lordship 
indicates  that,  but  for  a  parenthesis  in  the 
proviso  to  section  42  in  the  Act  of  1900,  he 
would  have  been  in  favour  of  keeping  the 
balance  fairly  even  between  the  individual 
inhabitant  and  the  general  body  of  rate- 

?ayers  by  leaving  it  in  the  hands  of  the 
'rustees  to  charge  according  to  the  predo- 
minating use  of  the  water — the  domestic 
rate  where  the  trade  use  is  a  mere  ancillary, 
the  meter  rate  where  the  domestic  use  is  a 
mere  ancillary. 

Now  the  purpose  of  the  proviso  is  to  for- 
bid the  Trustees  to  chaise  both  the  domestic 
rate  and  the  meter  rate  in  respect  of  the 
same  premises,  and  the  parenthesis  on 
which  the  Lord  Ordinary  founds  follows 
the  reference  to  the  domestic  rate,  and  puts 
within  brackets  the  words  "  when  such 
rate  is  chargeable."  These  words  carry 
you  back  to  section  52  of  the  original  Act 
of  1846.  That  section  requires  the  company 
(in  whose  shoes  the  Trustees  now  stand), 
on  demand  by  the  owner  or  occupier,  to 
"furnish  to  every  private  dwelling-house 
or  part  of  a  dwelling-house "  a  suflQ- 
cient  supply  of  water  "for  the  domestic 
uses  of  every  such  dwelling-house  and  occu- 
pier thereof,  at  a  rate  not  exceeding  ten 
per  centum  of  the  yearly  rent  or  yearly 
value  of  such  dwelling-house."  Then  the 
Lord  Ordinary  says  tnat  he  can  find  no 
other  right  to  demand  a  domestic  supply, 
and  no  other  authority  to  charge  the 
domestic  rate.  This  is  certainly  true,  for 
the  declaratory  conclusions  of  the  summons 
are  expressly  laid  upon  section  ^  of  the 
Act  of  1846.  But  when  his  Lordship  goes 
on  to  express  the  opinion  that  the  expres- 
sion "private  dwelling-house"  has  a  natural 
meaning  which  excludes  the  public-house 
or  shop  here  in  question,  I  own  that  I 
should  have  great  difficulty  in  going  along 
with  him.  The  terms  "private  dwelling- 
house"  and  "public-house"  are  no  doubt 
antithetical  in  sound  and  appearance,  but 
I  am  by  no  means  sure  that  they  are  so  in 
reality   when   they   apply  merely  to  the 


different  situations  in  which  water  may  be 
put  to  domestic  uses.  I  am  disposed  to 
agree  with  the  Sheriff-Substitute  in  the 
note  to  his  interlocutor  fixing  the  meter 
rate,  that  the  word  "  private  "  does  not  add 
any  force  to  the  word  "dwelling-house," 
and  if  this  be  so,  the  mere  fact  that  no- 
body sleeps  in  this  public-house  or  shop 
would  not  seem  to  me  necessarily  to  pre- 
vent its  being  classed  as  a  "dwelling-house" 
for  the  purposes  of  a  water-works  statute, 
when  all  the  people  who  "dwell"  in  it 
during  the  day  use  water  for  exactly  the 
same  domestic  purposes  as  if  they  occupied 
it  both  by  day  and  night.  In  short,  I 
should  be  inclined  to  construe  such  words 
of  description  aecwnduttx  suhjeeUxm.  ma- 
teriam,  and  to  agree  with  Lord  Lindley 
(speaking  no  doubt  obiter  and  with  refer- 
ence to  another  but  very  similar  statute) 
when  he  says,  in  Cooke  v.  New  Biver  Com- 
pany (L.R.  38  Oh.  Div.  at  p.  66),  "  I  am  dis- 
posed to  think  that  anything  is  a  dwelling- 
house  within  the  meaning  of  this  section 
which  is  a  house,  and  in  which  water  is 
required  for  domestic  purposes."  More- 
over, I  should  be  fortified  in  this  view  by 
the  reflection  that  the  Legislature  cannot 
readily  be  supposed  to  have  intended,  that 
the  occupiers  of  all  the  large  class  of  houses 
which  do  not  answer  the  strict  descrip- 
tion of  "private  dwelling-houses" — such  as 
hotels,  and  even  shops  where  large  numbers 
of  people  spend  the  whole  of  their  working 
day— should  have  absolutely  no  right  to 
demand  a  supply  of  water  for  domestic 
purposes. 

If  therefore  the  solution  of  this  question 
depended,  as  the  Lord  Ordinary  has  put  it, 
entirely  on  the  proviso  in  section  42  of  the 
Act  of  1000,  coupled  with  section  62  of  the 
orwnal  Act  of  1846,  I  should  have  g^at 
difficulty  in  agreeing  with  his  conclusion. 
But  it  seems  to  me  Ihat,  even  taking  the 
word  "dwelling-house"  in  its  widest  possible 
sense,  the  question  is  solved  adversely  to 
the  pursuers  by  section  46  of  the  Company's 
Act  of  1892,  referred  to  by  the  Sheriff-Sub- 
stitute. That  clause  provides—"  No  person 
shall  be  entitled  to  require,  nor  shall  the 
company  be  bound  to  supply,  any  dwelling- 
house  with  water  (otherwise  than  by  meter 
or  by  special  agreement)  when  any  part  of 
such  dwelling-house  is  used  for  any  trade 
or  business  purpose  for  which  water  is 
required." 

Now  the  pursuers  must  maintain  that 
the  house  here  in  question  is  a  "dwelling- 
house,"  otherwise  they  have  no  right  to 
charge  it  with  the  domestic  rate  under 
section  52  of  the  Act  of  1846.  But  it  is  in 
fact  "  used  for  a  trade  or  business  purpose 
for  which  water  is  required,"  and  therefore 
the  consequence  is,  under  the  section  I 
have  quoted,  that  the  pursuers  are  not 
bound  to  supply  it  with  water,  nor  can  the 
defender  demand  that  they  should,  except 
by  meter  or  by  special  agreement.  There 
has  clearly  been  no  special  agreement ;  and 
the  defender  not  being  bound  to  accept 
as  a  mere  concession  on  the  part  of  the 
pursuers  that  they  will  permit  him  to  use 
such  water  as  he  requires  for  trade  purposes 
on  paying  the  domestic  rate,  what  course 
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was  he  entitled  to  take?  Clearly,  under 
section  42  of  the  Act  of  1000,  to  apply 
summarily  to  the  Sheriff  to  have  it  found 
that  the  pursuers  were  bound  to  supply 
him  with  water  by  meter,  and  to  fix  uie 
rate  and  other  conditions.  That  is  the 
course  which  the  defender  actually  took, 
and  he  has  got  a  judgment  in  his  favour. 
^e  pursuers  have  combined  with  their 
action  ot  declarator  conclusions  for  reduc- 
tion of  the  Sheriff-Substitute's  interlocutors 
as  viira  vires.  Probably  that  was  the 
logical  result  of  the  pursuers'  position.  But 
I  see  nothing  tMra  vires  in  anything  which 
the  Sheriff-Substitute  has  done.  On  the 
contrary,  I  think  he  was  bound  to  exercise 
his  statutory  jurisdiction  in  the  event  of 
disagreement  and  his  decision  is  declared 
to  be  final. 

Accordingly,  it  seems  to  me  that,  even  on 
the  most  favourable  view  for  the  pursuers 
of  the  meaning  of  the  phrase  "dwelling- 
house"  or  "private  dwelling-house,"  the 
Lord  Ordinary  was  right  in  assoilzieing  the 
defender,  although  I  reach  that  result  oy  a 
somewhat  different  route  from  his  and 
from  that  of  my  brothers  Lord  Kyllachy 
and  Lord  Low.  With  one  observation  of 
the  Lord  Ordinary's  I  quite  agree,  where 
he  says  that  probably  the  framer  of  the 
Act  of  1900  did  not  fully  realise  the  effect 
of  leaving  the  Act  of  1S46  (and  I  would 
add  the  Act  of  1882)  standing,  instead  of 
working  on  a  clean  slate.  But  that  is  a 
kind  of  mistake  (if  it  be  a  mistake)  which 
is  not  confined  to  local  and  personal 
legislation. 

Lord  Low — The  first  conclusion  of  the 
summons  is  for  declarator  that  the  pursuers 
are  entitled  to  charge  against  the  defender 
the  rate  authorised  to  be  charged  for  a 
supply  of  water  for  domestic  purposes  in 
terms  of  the  62nd  section  of  the  Airdrie  and 
Coatbridge  Waterworks  Act  1846. 

By  that  section  it  is  enacted  that  the 
Water  Company  "  shall,  when  required  by 
the  owner  or  occupier,  furnish    to  every 

Erivate  dwelling-house  or  part  of  a  dwelling- 
ouse  ...  a  sufficient  supply  of  water  for 
the  domestic  uses  of  every  such  dwelling- 
house  and  occupier  thereof."  It  is  also 
Srovided  that  "a  supply  of  water  for 
omestic  purposes  shall  not  include  a  supply 
of  water  for  norses  or  cattle,  or  for  wasnmg 
carriages,  or  for  any  trade  or  business 
whatsoever." 

Although  there  have  been  subsequent 
Acts  of  Parliament  dealing  with  the  water 
supply  of  Airdrie  and  Coatbridge,  the  62nd 
section  of  the  Act  of  1846  still  regulates  the 
right  to  demand  a  water  supply  for  domestic 
uses,  and  the  only  persons  who  are  given 
right  to  demand  a  supply  for  such  uses  are 
the  owners  or  occupiers  of  private  dwelling- 
houses.  It  follows  that  the  domestic  water 
rate   can   only    be   charged   against   such 

Sersons,  and  for  a  supply  furnished  for 
omestic  use  in  such  houses, 
nrhe  question  _  therefore  is  whether  the 
defender's  public-house  is  a  private  dwel- 
ling-house within  the  meaning  of  the 
enactment?  If  the  expression  "private 
dwelling-bouse"  is  to  be  read  according  to 


its  natural  and  ordinary  meaning,  that 
question  must  be  answered  in  the  negative. 
I  take  it  that  the  expression  "private 
dwelling-house"  denotes,  according  to  the 
ordinary  use  of  language,  the  house  in 
which  a  man  lives  as  his  home,  as  distin- 
guished from  a  house  which  he  uses  only 
tor  business  purposes.  The  latter  is  the 
character  of  the  defender's  public-house. 
It  is  merely  a  shop;  it  has  no  sleeping 
accommodation;  and  although  the  defender 
may  spend  the  greater  part  of  his  time 
there  he  does  so  solely  for.  the  purpose  of 
carrying  on  his  business  of  publican. 

It  was  argued,  however,  that  although 
the  62nd  section  of  the  Act  of  1846  had 
never  been  repealed,  it  had  been  so  far 
modified  by  an  Act  passed  in  1900,  that  the 
test  of  the  right  to  demand  a  domestic 
water  supply  came  to  depend  not  on  the 
character  of  the  house  for  which  the  supply 
was  required,  but  the  uses  to  which  the 
water  was  to  be  put.  If,  it  was  maintained, 
the  water  was  required  wholly  or  chiefly 
for  domestic  purposes,  then,  whatever  the 
character  of  the  house,  the  owner  or 
occupier  could  demand  a  supply  of  water, 
and  the  trustees  were  entitled  to  charge 
therefor  the  domestic  rate. 

The  enactment  founded  on  is  contained 
in  the  42nd  section  of  the  Airdrie,  Coat- 
bridge, and  District  Water  Trust  Act  1900. 
That  section  enacts  that  "no  person  shall 
be  entitled  without  special  agreement  with 
the  trustees  to  use  the  water  supplied 
through  the  pipes  of  the  trustees  except 
for  domestic  and  ordinary  purposes,"  and 
then  the  section  goes  on  to  provide  that 
when  there  is  a  supply  of  water  more  than 
is  required  for  such  domestic  and  ordinary 
purposes,  "the  trustees  shall,  if  so  requiredf, 
contract  with  any  person  or  persons  to 
supply  public  baths,  wash-houses,  works, 
manufactories,  or  other  premises,"  with 
water  at  such  a  rate  per  tnousand  gallons 
as  may  be  agreed  upon,  and  failing  agree- 
ment, as  may  be  fixed  by  the  Sheriff. 

It  was  mainly  upon  the  first  clause  of 
that  section  that  the  pursuers  rested  their 
argument.  They  contended  that  the 
declaration  that  no  person  should  be 
entitled  to  use  the  water  except  for 
domestic  and  ordinary  purposes  was  equi- 
valent to  saying  that  every  person  was 
entitled  to  water  for  these  purposes.  I 
cannot  adopt  that  view.  To  declare  that 
no  person  shall  use  the  water  except  for 
domestic  purposes  is  in  no  way  inconsistent 
with  there  being  only  a  limited  class  of 
persons  who  can  demand  as  matter  of 
right  a  supply  of  water  for  domestic  pur- 
poses, and  accordingly  I  cannot  find  that 
the  62nd  section  of  the  Act  of  1846  is  in  any 
way  modified  or  altered  by  the  42nd  section 
of  the  Act  of  1900.  Owners  or  occupiers  of 
private  dwelling-houses  are  still  the  only 
persons  who  can  demand  to  be  supplied 
with  water  for  domestic  use. 

I  therefore  come  to  the  conclusion  that 
the  defender  could  not  require  the  pursuers 
to  give  him  a  supply  of  water  for  his  pre- 
mises under  the  62nd  section  of  the  Act  of 
1846,  but  that  he  is  entitled  to  demand  a 
supply  of  surplus  water  in  terms  of  the 
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second  part  of  the  42nd  section  of  the  Act 
of  1900.  The  application  therefore  which 
the  defender  made  to  the  Sheriff  to  fix  the 
rate  per  thousand  gallons  at  which  the 
pursuers  were  bound  to  supply  his  premises 
with  water  was  quite  competent,  and  the 
determination  oi  the  Sheriff  upon  that 
matter  is  final. 

I  am  accordingly  of  opinion  that  the 
interlocutor  of  the  Lord  Ordinary  should 
be  afftrmed. 

Lord  Justice-Clerk — I  have  had  con- 
siderable difficulty  in  this  case,  as  I  do  not 
feel  able  to  say  that  I  concur  in  holding 
that  the  word  "dwelling-house"  is  neces- 
sarily exclusive  of  places  of  business  unless 
someone  sleeps  upon  the  premises.  I  am 
prepared,  however,  to  concur  in  the  deci- 
sion on  the  gi-ounds  stated  by  Lord  Stor- 
month  Darling. 

The  Court  adhered. 

Counsel  for  the  F^irsuers  and  Reclaimers 
—  Solicitor -General  (Ure,  K.C.)  — Home. 
Agents — Drummond  &  Beid,  W.S. 

Counsel  for  the  Defender  and  Respondent 
—Hunter,  K.C— Grainger  Stewart.  Agent 
—James  Purves,  S.S.C. 


Tuesday,  March  13. 

FIRST    DIVISION. 

[Sheriff  Court  of  Forfarshire 
at  Dundee. 

CALBDON     SHIPBUILDING     AND 

ENGINEERING  COMPANY,  LIMITED 

V.   KENNEDY. 

Master   and   Servant  —  Workmen's    Com- 
pensation Act  1897  (00  and  61  Vict.  cap. 
37),    sec.    1,    sub-sec.    (3)  —  Arbitration  — 
Condition -Precedent  to  Jurisdiction  of 
Arbitrator — Application  for  Arbitration 
before  Master  who  Admits  Liability  has 
had  Tims  to  Consider  Claim, — Plea  that 
Application  for  Arbitration  Premature — 
Refusal  of  Sneriff  to  State  a  Case  thereon. 
On  Ist  November  1905  an  employer 
received  from  a  workman  a  claim  for 
compensation  alternatively  under  the 
Employers'  Liability  Act  1880  or  the 
Workmen's    Compensation   Act    1897. 
On  2nd  November  a  petition  under  the 
latter  Act  was  served  on  him  at  the 
instance  of  the  workman.  The  employer 
admitted  liability,  but  objected  to  the 
competency  of  the  proceedings    since 
there  was  no  question  at  issue  between 
the  parties  as  required  by  section  1  (3) 
of   tne  Act,  and  there   had   been    no 
reasonable   opportunity  to   admit   lia- 
bility.    The  Sneriff  having  found  the 
defences  irrelevant  and  awarded  com- 
pensation   with    expenses,    refused    to 
state  a  case.      Held    that   the  Sheriff 
was  bound  to  state  a  case,  since  ques- 
tions of  law  were  involved  with  regard 
to  jurisdiction  and  competency. 


The  Workmen's  Compensation  Act  1897, 
sec.  1,  sub-sec.  (8),  enacts,  inter  alia— "It 
any  question  arises  in  any  proceedings 
under  this  Act  as  to  the  liability  to  pay 
compensation  under  this  Act  (inclumng 
any  question  as  to  whether  the  employ- 
ment is  one  to  which  this  Act  applies),  or 
as  to  the  amount  or  duration  of  compensa- 
tion under  this  Act,  the  question,  if  not 
settled  by  a«reeuxent,  shall,  subject  to  the 

Erovisions  of  the  First  Schedule  to  this  Act, 
e  settled  by  arbitration  in  accordance  with 
the  Second  Schedule  to  this  Act." 

Second  Schedule,  sec.  14,  enacts — "  In  the 
application  of  this  schedule  to  Scotland 
...(c)  any  application  to  the  sheriff  as 
arbitrator  shall  be  heard,  tried,  and  deter- 
mined summarily  in  the  manner  provided 
by  the  fifty-second  section  of  the  Sheriff 
Courts  (Scotland)  Act  1876,  save  only  that 
parties  may  be  represented  by  any  person 
authorised  in  writing  to  appear  for  them, 
and  subject  to  the  declaration  that  it  shall 
be  competent  to  either  party  within  the 
time  and  in  accordance  with  the  conditions 
prescribed  by  Act  of  Sederunt  to  require 
the  sheriff  to  state  a  case  on  an;^  question 
of  law  determined  by  him,  and  his  decision 
thereon  in  such  case  niay  be  submitted  to 
either  Division  of  the  Court  of  Session, 
who  may  hear  and  determine  the  same 
finally,  and  remit  to  the  sheriff  with 
instruction  as  to  the  judgment  to  be  pro- 
nounced." 

This  was  a  note  presented  by  the  Caledon 
Shipbuilding  and  Engineering  Company, 
Limited,  Lilybank  Engineering  Works, 
Dundee,  appellants,  to  have  the  Sheriff- 
Substitute  at  Dundee  (Campbell  Smith) 
required  to  state  a  case  in  an  arbitration 
between  them  and  Robert  Kennedy,  appren- 
tice shipwright,  59  Dock  Street,  Dundee, 
respondent,  under  the  Workmen's  Com- 
pensation Act  1897. 

In  the  note  the  appellants  stated  that  in 
the  arbitration  they  had  at  once  admitted 
liability,  but  had  pleaded  (1)  that  the  appli- 
cation was  incompetent;  and  (2)  that  it 
should  be  dismissed  with  expenses,  in 
respect  that  (a)  no  o^uestion  had  arisen 
between  the  parties  within  the  meaning  of 
the  Act  when  it  was  presented,  and  (6) 
reasonable  opportunity  was  not  given  to 
the  appellants  to  admit  their  liability.  The 
Sheriff,  however,  had  found  the  defences 
to  be  irrelevant  and  given  the  applicant 
compensation,  with  two  guineas  of  ex- 
penses, and  had  refused  to  state  a  case. 
Further  details  of  the  circumstances  of 
the  case  are  given  in  Lord  Pearson's  opinion 
(infra). 

Argued  for  the  appellants — What  was  at 
staJce  here  was  the  question  of  expenses. 
An  award  had  been  given  when  there  was 
no  question  in  dispute  between  the  parties, 
which  was  incompetent,  and  the  applicant 
had  been  given  the  expenses  of  obtaining 
such  award.  Since  liability  was  admitted 
the  petition  was  at  most  a  claim.  It  could 
be  nothing  more  until  some  Question  arose 
between  the  parties — Workmen's  Com- 
pensation Act  1807,  section  1,  sub-section  (3). 
The  defenders  were  entitled  to  have  an 
opportunity  of  settling,  and  that  had  not 
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been  given  in  the  present  case.  There  was 
no  room  for  the  Sheriff  to  act  as  arbitrator, 
nor  was  it  necessary  to  have  recourse  to  him 
in  that  capacity,  the  condition  precedent, 
{.e.,  dispute  between  the  parties,  beine 
absent — FieUL  v.  Longden  &  Sons  [19Q2],  1 
K.B.  47.  The  application  was  therefore 
clearly  premature.  At  least  whether  it 
was  so  or  not  was  a  question  of  law  the 
Sheriff  had  to  decide  and  on  which  his 
decision  might  be  reviewed.  He  therefore 
should  have  stated  a  case  and  should  now 
be  required  to  do  so. 

Argued  for  respondent — The  note  should 
be  refused.  The  case  of  FVuaer  v.  Great 
North  of  Scotland  BailtBau  Company,  June 
11, 1901,  3  F.  90e,  38  S.L.B.  663,  decided  that 
an  application  for  arbitration  to  the  Sheriff 
was  competent  where  no  claim  had  been 
made  and  consequently  no  question  could 
have  arisen.  An  application  was  as  com- 
petent in  the  circumstances  of  the  present 
case.  The  action,  further,  was  not  brought 
prematurely  and  the  defenders  were  dila- 
tory in  intimating  their  admission  of 
liability.  Tlie  Sheriff  had  an  absolute 
discretion  in  the  matter  of  expenses,  and  no 
appeal  was  competent  against  his  decision 
therein.  Binning  v.  Boston  <fc  Sons, 
February  24,  1906,  43  S.L.R.  312,  was  re- 
ferred to. 

At  advising— 

Lord  Pkabson — The  purpose  of  this  note 
is  to  have  the  Sheriff-Substitute  at  Dundee 
required  to  state  a  case  on  certain  questions 
of  law  said  to  have  been  determined  bv 
him  in  an  arbitration  under  the  Workmen  b 
Compensation  Act. 

The  applicants  are  a  shipbuilding  com- 
pany in  Dundee;  and  it  is  not  disputed 
that  on  14th  October  last  the  respondent 
while  in  their  employment  met  with  an 
accident  which  entitled  him  to  compensa- 
tion under  the  Act. 

The  material  averments  of  the  employers 
are  as  follows,  and  it  will  be  understood 
that  for  the  present  purpose  I  take  them 
only  as  their  averments,  and  not  as  facts 
proved  or  admitted. 

On  1st  November  they  received  from  the 
respondent's  agents  a  notice  of  the  accident, 
and  a  claim  in  an  alternative  form,  bearing 
to  be  in  terms  of  the  Employers'  Liability 
Act  1880,  or  alternatively  under  the  Work- 
men's Compensation  Act.  The  employers 
at  once  forwarded  the  document  to  the 
Insurance  Company  in  Glasgow  with  which 
they  were  insured  against  such  accidents. 
On  the  next  day,  2na  November,  without 
any  further  notice  or  communication,  the 
respondent  presented  a  petition  in  the 
Sheriff  Court  at  Dundee  under  the  Work- 
men's Compensation  Act,  on  which  he 
obtained  an  order  for  service;  and  the 
petition  was  served  on  the  employers  on 
that  date.  The  petition  did  not  aver 
that  any  question  had  arisen  between  the 
parties  as  to  the  liability  to  pay  compensa- 
tion, or  as  to  the  amount  or  duration 
thereof,  or  that  the  employers  had  declined 
to  admit  liability  for  compensation,  or  to 
settle  the  same  bv  agreement;  and  the 
employers  say  that  no  such  question  had 


in  fact  arisen,  and  that  they  were  ready  to 
admit  liability  under  the  Act  and  to  settle 
the  amount  of  compensation.  On  4th 
November,  they  wrote  to  the  petitioner's 
a«ents  admitting  liability  and  intimating 
that  objection  would  be  taken  to  the  com- 
petency of  the  arbitration  proceedings. 
At  the  first  calling  of  the  petition  on  lOtb 
November,  they  admitted  liability  to  pay 
compensation  at  the  rate  claimed  by  the 
respondent.  They  further  pleaded  that 
the  petition  was  incompetent  in  respect 
that  when  it  was  presented  no  question 
had  arisen  between  the  parties  within  the 
meaning  of  section  1,  sub-section  3,  of  the 
statute,  and  that  no  reasonable  opportunity 
had  been  ^iven  to  the  employers  to  admit 
their  liability. 

On  10th  November  the  Sheriff,  after 
hearing  parties,  found  the  defences  irrele- 
vant; round  the  pursuer  entitled  to  com- 
pensation at  the  rate  of  4s.  6d.  weekly  as 
from  the  date  of  the  accident  until  the 
further  orders  of  Court;  and  found  the 
defenders  liable  in  £2,  28.  of  modified  ex- 
penses. 

The  employers  thereafter  duly  lodged  a 
minute  craving  the  Sheriff  to  state  a  case 
for  the  opinion  of  the  Court,  but  he  refused 
to  do  so.  By  section  0  (c)  of  the  Act  of 
Sederunt  of  1898  it  is  provided  that  if  the 
Sheriff,  on  a  draft  case  being  submitted 
to  him,  is  of  opinion  that  "any  question 
of  law  stated  in  it  was  not  raised  by  the 
admissions  made  or  the  facts  proved 
before  him,  or  that  the  application  for  a 
case  is  frivolous,  he  may  refuse  to  state  or 
sign  the  case,"  specifying  in  a  certificate 
the  cause  of  the  refusal.  The  Sheriff-Sub- 
stitute's certificate  is  produced,  and  it  sets 
forth  as  the  cause  of  the  refusal  that  the 
defender's  sole  contention  as  he  understood 
it  was  that  the  action  had  been  prematurely 
brought,  and  that  therefore  no  expenses 
should  be  allowed  to  the  pursuer ;  and  that 
the  Sheriff -Substitute  was  clearly  of  opinion 
that  the  action  was  not  premature,  and 
that  the  defenders'  admission  of  liability 
was  too  late  if  they  desired  to  settle 
without  litigation,  and  so  deprive  the 
pursuer  of  his  right  to  raise  an  action 
under  the  Workmen's  Compensation  Act. 

Now  it  is  clear  upon  that  certificate  of 
the  Sheriff,  and  upon  his  findings  of  10th 
November,  that  in  order  to  reach  those 
findings  he  had  to  determine  certain  ques- 
tions of  law,  namely — (1)  Whether,  having 
regard   to  the  terms  of   the  statute,  and 

garticularly  of  section  1,  sub-section  3,  he 
ad  jurisdiction  to  entertain  the  petition ; 
and  (2)  whether  the  petition  was  competent 
in  the  circumstances.  These  questions  were 
both  raised  in  the  application  to  the  Sheriff 
to  state  a  case,  though  the  form  in  which 
they  were  expressed  was  unfortunate. 
They  were  botn  treated  as  falling  under 
the  objection  to  the  competency  of  the 
proceedings ;  and  further,  the  questions  as 
proposed  to  the  Sheriff  failed  to  distinguish 
accurately  between  law  and  fact.  But  it 
was  not  beyond  the  province  of  the  Sheriff 
in  settling  the  case  to  put  it  in  proper 
shape  in  these  particulars.  I  think  he 
should  have  set  forth,  relatively  to  the 
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question  of  jurisdiction,  whether  any  and 
what  question  had  arisen  at  the  date  of  the 
petition  as  to  the  liability  to  pay  compensa- 
tion under  the  Act,  or  as  to  the  amount  or 
duration  of  compensation,  and  under  what 
circumstances  such  question  had  arisen ; 
and  also,  as  regards  the  question  of  com- 
petency, whether  the  employers  had  any 
and  what  opportunity  before  the  petition 
was  presented  of  settling  by  agreement. 

We  have,  of  course,  no  concern  at  present 
with  the  merits  of  either  of  these  questions 
of  law.  The  Sheriff  may  have  decided  them 
quite  rightly ;  but  in  my  opinion  the  em- 
ployers are  entitled  to  have  nis  determina- 
tion reviewed  on  a  case  stated,  just  as  the 
workman  would  have  been  entitled  if  the 
Sheriff  had  decided  the  other  way. 

The  cases  of  Fraaer  v.  Greed  North  of 
Scotland  Railway  Company  (1901, 3  Fr.  008) 
and  Field  v.  Lonqden  &  Sons  (1902,  1  K.B. 
47),  which  were  referred  to  at  the  discussion, 
may  have  to  be  considered  at  a  future  stage 
of  this  case.  They  certainly  emphasise  the 
view  that  it  involves  questions  of  law  of 
some  importance. 

It  was  argued  for  the  respondent  that 
the  present  ap])lication  is  really  brought  in 
order  to  get  rid  of  the  Sherifrs  award  of 
£2,  2s.  of  expenses ;  and  it  was  pointed  out 
that  by  section  6  of  the  second  schedule  of 
the  Act  the  costs  are  in  the  discretion  of 
theSherifl.  But  that  section  can  only  apply 
to  a  case  where  the  proceedings  were  com- 
petently before  him  as  arbitrator  under  the 
statute ;  and  it  is  the  prior  question  of  juris- 
diction and  competency  which  is  sought  to 
be  raised  here. 

I  hold,  therefore,  that  we  should  require 
the  Sheriff  to  state  a  case  under  the  statute. 

Lord  Pbesident,  Lord  M'Labrn,  and 
Lord  Kinnear  concurred. 

The  Court  ordained  the  Sheriff  to  state  a 
case  as  craved. 

Counsel  for  the  Defenders  and  Appel- 
lants— Younger,  K.C. — Murray.  Agents- 
Morton,  Smart,  Macdonald,  &  Prosser,  W.8. 

Counsel  for  the  Pursuer  and  Respondent 
— MacRobert.  Agent^-D.  G.  Mackenzie, 
W.S, 


Friday,  March  16. 

SECOND    DIVISION. 

HUNT'S  TRUSTEES  v.  HUNT  AND 
OTHERS. 

Succession —  Vesting— Acceleration — Condi- 
tional Institution  of  Issue — Liferent  of 
Whole  Capital — Postponement  of  Vesting 
till  lAferenter's  Death— Liferent  Reducible 
ill  Certain  Contingency  to  One-Third — 
Contingency^  having  Bappened  Effect  on 
Vesting  of  Remaining  Two-Thirds — .4c- 
cumulation  of  Income— Intestacy. 

A  testatrix  in  her  trust-disposition 
and  settlement  directed  her  trustees  to 
pay  to  her  husband  during  his  lifetime 
u  he  8\irvived  her  the  net  mcome  of  her 


estate,  providing,  however,  that  in  the 
event  of  his  contracting  a  second  mar- 
riage the  provision  in  his  favour  should 
be  restricted  to  one-third.  She  further 
directed  that  "upon  the  death  of  my 
said  husband  if  he  shall  survive  me,  or 
at  my  own  death  if  he  shall  predecease 
me,"  her  trustees  were  to  hold  and 
apply,  pay  and  convey,  "the  fee  or 
capital  of  the  residue  of  my  said  means 
and  estate "  to  her  children  equally  on 
majority,  or  in  the  case  of  daughters, 
marriage,  "declaring  that  in  the  event 
of  any  of  them  predeceasing  the  period 
of  payment  and  conveyance,  and  leav- 
ing lawful  issue,  such  issue  shall  be 
.  entitled  equally  among  them  per  stirpes 
to  the  share  which  their  parent  would 
have  taken  on  survivance,  and  further, 
in  the  event  of  any  of  them  predeceas- 
ing the  said  period  without  leaving 
lawful  issue,  then  the  share  of  such 
predeceaser  shall  accresce  to  my  other 
children  surviving,  and  the  lawful  issue 
of  any  child  who  may  have  deceased 
leaving  such  issue."  Mo  provision  was 
made  as  to  the  disposal,  (1)  of  the  income 
which  would  be  set  free  ii  the  liferenter 
married,  or  (2)  of  such  part  of  the  capital 
as  would  in  that  event  no  longer  be 
required  for  the  restricted  liferent. 

The  testatrix  was  survived  by  her 
husband  and  three  children.  The  trus- 
tees paid  the  whole  income  to  the  hus- 
band until  he  entered  into  a  second 
marriage,  after  which  they_  continued 
to  pay  him  one-third  of  the  income  and 
accumulated  the  remainder.  The  chil- 
dren all  attained  majority. 

In  a  special  case,  held  (1)  that  vesting 
was  postponed  until  the  death  of  the 
husband,  and  that  his  second  marriage 
had  not  accelerated  the  date  of  ve^ 
ing  and  payment  of  two-thirds  of  the 
estate ;  (2)  that  the  accumulated  income 
was  not  disposed  of  by  the  trust-dis- 
position   and    settlement   and   accord- 
ingly fell  into  intestacy. 
This  was  a  special  case  brought  to  deter- 
mine certain  questions  of  difficulty  arising 
out  of  a  trust-disposition  and  settlement 
left  by  Mrs  Mary  Page  M'CoU  or  Hunt, 
wife  of  Thomas  Hunt,  who  died  on  25th 
October  1885. 

By  her  trust-disposition  and  settlement 
she  conveyed  her  whole  means  and  estate 
to  trustees  for  certain  purposes.  The 
second  and  third  purposes  were  as  follow: — 
"  {SecorndXy)  I  direct  my  trustees  to  hold 
and  apply  my  whole  means  and  estate  in 
trust,  and  pay_  to  my  husband,  the  said 
Thomas  Hunt,  in  the  event  of  his  surviving 
me,  the  net  income  or  revenue  arising 
therefrom  during  all  the  days  and  years  of 
his  life  after  my  death,  at  such  terms  or 
times  as  they  may  consider  proper,  which 
income  or  revenue  shall  be  paid  to  my  said 
husband  as  a  purely  alimentary  provision 
to  him  and  shall  not  be  assignable  by  him, 
nor  affectable  by  his  debts  or  deeds  or  the 
diligence  of  his  creditors ;  but  I  provide 
and  declare  that  in  the  event  of  my  said 
husband  entering  into  a  second  marriage, 
the    pi-ovisions  nereby  conceived    in  bis 
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favour  shall  be  reduced  and  restricted  to 
one-third  as  from  the  date  of  such  second 
marriage ;  and  (Lastly)  Upon  the  death  of 
my  said  husband  if  he  shall  survive  me,  or  at 
my  own  death  if  he  shall  predecease  me,  I 
direct  my  trustees  to  hold  and  apply,  pay 
and  convey,  the  fee  or  capital  of  the  residue 
of  my  said  means  and  estate  to  and  for 
behoof  of  my  children  equally  among  them, 
share  and  share  alike,  payable  and  to  be 
conveyed  to  them  on  their  respectively  at- 
taining the  age  of  twenty-one  years,  or, 
in  the  case  of  daughters,  on  their  being 
married,  should  that  event  happen  before 
they  attain  majority :  Declaring  that  in 
the  event  of  any  of  them  predeceasing  the 
period  of  payment  and  conveyance  and 
leaving  lawful  issue,  such  issue  shall  be 
entitled  equally  among  them  per  stirpes  to 
the  share  which  their  parent  would  have 
taken  on  survivance,  and  further,  in  the 
event  of  any  of  them  predeceasing  the  said 
period  without  leaving  lawful  issue,  then 
the  share  of  such  predeceaser  shall  ac'cresce 
to  my  other  children  surviving  and  the 
lawful  issue  of  any  child  who  may  have 
deceased  leaving  such  issue,  such  isisue  al- 
ways being  entitled  equally  among  them 
per  stirpes  to  the  share  which  their  parent 
would  have  taken  on  survivance.  And  I 
hereby  specially  authorise  and  empower 
my  trustees  and  executors,  in  the  event  of 
the  said  income  and  revenue  being  in  their 
opinion  at  any  time  insufficient  for  the 
requirements  of  my  said  husband  and  the 
chudren  of  our  marriage,  to  pay  to  him 
such  portion  or  even  the  whole  of  the  fee 
or  capital  of  the  residue  of  my  said  means 
and  estate  as  they  in  their  discretion  may 
see  fit ;  and  my  trustees  shall  also  have  full 
power  and  liberty  to  advance  from  time  to 
time  as  they  may  see  fit  to  my  children  or 
their  issue  during  their  minority  not  only 
the  income  but  also  the  fee  or  capital  of 
their  presumptive  shares  in  whole  or  in 
part  for  their  education,  maintenance,  ad- 
vancement in  life,  or  establishment  in  busi- 
ness ;  and  with  regard  to  such  of  the  fore- 
going provisions,  or  of  any  provisions  that 
may  De  made  by  tne  in  any  codicil  hereto, 
as  are  in  favour  of  or  may  fall  to  females, 
the  same  shall  be  purely  alimentary  and 
exclusive  of  the  jus  mariti  and  right  of 
administration  of  their  lespective  hus- 
bands. ..." 

The  testatrix  was  survived  by  her  husband 
and  by  three  children,  a  son  and  two 
daughters,  all  of  whom  were  major  at  the 
date  of  the  special  case.  The  husband 
entered  into  a  second  marriage  on  14th  Sep- 
tember 1886.  Up  to  that  date  the  trustees 
regularly  paid  him  the  whole  revenue  of 
the  trust  estate*-  but  after  it  they  only  paid 
him  one-third  and  accumulated  the  remain- 
ing two-thirds  in  their  hands.  Questions 
having  arisen  as  to  the  disposal  of  the 
estate,  the  present  special  case  was  sub- 
mitted for  the  opinion  and  judgment  of 
the  Court.  The  parties  of  the  first  part 
were  the  trustees  acting  under  the  trust- 
disposition  and  settlement,  the  party  of 
the  second  part  was  the  testatrix's  nusband 
Thoma«  Hunt,  and  the  parties  of  the  third 
part  wei-e  the  children  of  the  marriage 
VOL.  xxin. 


between  Thomas  Hunt  and  the  testatrix. 

The  questions  of  law  submitted  to  the 
Court  were  the  following: — "(1)  Did  the 
rights  of  the  parties  of  the  third  part  under 
said  trust^disposition  and  settlement  vest 
a  morte  testatoris,  or  at  all  events  on  their 
respectively  attaining  maiority  ?  Or  (2)  Is 
vesting  postponed  till  the  death  of  the 
said  Thomas  Hunt?  (3)  Did  the  re-marriage 
of  the  second  party  liberate  two-thirds  of 
the  capital  of  said  estate  in  the  hands  of 
the  flrat  parties  from  the  burden  of  the 
provisions  in  said  settlement  in  favour  of 
the  second  party,  and  are  the  third  parties 
entitled  now  to  payment  of  said  two-thirds 
of  the  capital  of  the  estate  equally  among 
them?  Or  (4)  Are  the  first  parties  bound 
to  hold  the  whole  capital  of  said  trust 
estate  until  the  death  of  the  second  party, 
paying  the  second  party  one-third  of  the 
income  thereof,  and  on  his  death  to  pay 
over  the  capital  to  the  third  parties?  (5) 
Does  the  accumulated  income  m  the  hands 
of  the  first  parties  fall  to  be  added  to  the 
capital  of  said  trust  estate  and  dealt  with 
by  them  as  such?  Or  (6)  Does  the  said 
accumulated  income  fall  now  to  be  divided 
equally  among  the  third  parties?  Or  (7) 
Does  the  said  accumulated  income  fall  into 
intestacy  ?  " 

The  following  were  the  contentions  of 
the  various  parties.  The  parties  of  the 
first  part  maintained  that  they  were  bound 
to  retain  the  whole  trust  estate  in  their 
hands  and  pay  to  the  second  party  one- 
third  of  the  net  income  thereof;  further, 
that  the  parties  of  the  third  part  had  no 
vested  right  in  the  estate  until  the  death  of 
the  party  of  the  second  part,  or  alterna- 
tively that  they  as  trustees  were  bound  to 
hold  the  whole  trust  estate  in  their  hands 
until  the  death  of  the  second  party,  and 
thereafter  divide  it  and  pay  it  to  the  parties 
*of  the  third  part.  The  party  of  the  second 
part  maintained  that  the  income  from  the 
estate,  which  had  accumulated  in  the  hands 
of  the  first  parties  since  the  date  of  his  said 
second  marriage  fell  into  intestacy,  and 
that  he  was  entitled  to  payment  of  one- 
third  thereof  as  it  accumulated  in  name  of 
jua  relicti.  He  was  quite  willing  that  the 
two-thirds  of  the  capital,  which  by  his 
second  marriage  might  have  been  liberated 
from  the  burden  of  his  liferent,  should  now 
be  made  available  for  instant  division 
among  his  children,  the  parties  of  the  third 
part,  in  the  event  of  tne  Court  being  of 
opinion  that  such  a  course  was  competent. 
...  Ill  the  event  of  its  being  held  that  the 
accumulated  income  did  not  form  intestate 
estate,  the  party  of  the  second  part  was 
willing  that  it  should,  if  competent,  be  now 
divided  among  his  children.  The  parties 
of  the  third  part  maintained  that  their 
interests  in  the  estate  vested  a  morte 
testatoris,  or  at  all  events  on  their  respec- 
tively attaining  majority,  subject  to  the 
burden  of  the  second  party's  liferent  in- 
terest therein  ;  that  in  consequence  of  the 
second  marriage  of  the  second  party  two- 
thirds  of  the  capital  of  the  estate  was 
liberated  from  the  burden  of  the  provisions 
in  the  trust-disposition  and  settlement  in 
favour  of  the  second  party,  and  to  that 


Digitized  by 


v!?b^^ 


434 


The  Scottish  Law  Reporter.—  Vol.  XLIIl. 


r  BuCtTn.  T.  BnckOn. 
L  Mar.  i«,t9A. 


extent  the  est&te,  with  the  income  thereof 
which  had  accumulated  in  the  trustees' 
hands  since  the  date  of  the  second  marriage, 
fell  now  to  be  divided  into  equal  shares 
and  paid  to  the  parties  of  the  third  part, 
or  alternatively,  that  the  accumulated 
income  fell  into  intestacy,  and  that  they 
were  entitled  now  to  payment  of  two-thirds 
thereof  equally  among  them. 

Argued  for  the  first  parties — This  was  a 
tjpical  case  of  postponement  of  vesting  till 
hferenter's  death  —  Forrest's  Trustees  v. 
MUehelTs  Trustees,  March  17, 1901,  6  F.  616, 
41  aii-B.  421 ;  Parian^ s  Trustees  v.  Par- 
lane.  May  17,  1902,  4  F.  805,  38  S.L.B.  632. 
The  second  marriage  of  the  husband  could 
not  be  taken,  in  the  matter  of  vesting,  as 
equivalent  to  his  death  in  regard  to  two- 
thirds  of  the  estate,  as  the  result  might  be 
to  gfive  these  two-thirds  to  persons  other 
than  those  whom  the  truster  had  appointed 
to  take.  The  interest  of  the  issue  of  chil- 
dren prevented  acceleration  of  vesting  — 
Muirhead  v.  Muirhead,  May  12,  1890,  17 
R.  (H.L.),  46,  Lord  Watson,  at  p.  48,  27 
S.L.R.  017;  Hughes  v.  Edwards,  July  26, 
1892,  19  B.  (H.L.)  33,  29  S,L.B.  911.  To  give 
effect  to  the  third  party's  contentions 
would  involve  reading  into  the  will  provi- 
sions which  did  not  exist.  As  to  the 
accumulations,  the  income  followed  the 
capital  and  the  accumulations  swelled 
the  residue  —  Logan's  Trustees  v.  Logan, 
June  24,  1896,  23  B.  848,  33  S.L.B.  638; 
Gollan's  Trustees  v.  Booth,  July  5,  1901,  3 
F.  1085,  38  S.L.R.  762.  There  was  always 
a  strong  presumption  against  intestacy. 
Truster's  mtention  evidently  was  that 
whole  estate  should  ultimately  go  to  chil- 
dren or  issue. 

Argued  for  the  second  party — Vesting 
was  suspended  till  death  of  liferenter.  The 
accumulation  of  income  fell  into  intestacy,, 
there  being  no  general  bequest  of  residue 
which  could  cover  accumulations.  There 
was  only  a  direction  to  divide  "the  fee  or 
capital  of  the  residue  of  my  said  means  and 
estate,"  and  the  context  showed  that  the 
expression  must  be  read  as  referring  to  the 
estate  as  at  the  time  of  testatrix'  death. 

Argued  for  the  third  parties — ^The  only 
object  of  postponement  of  vesting  and 
payment  being  the  protection  of  the  life- 
rent, there  was  no  reason  for  the  postpone- 
ment of  vesting  or  payment  so  tar  as  the 
two-thirds  of  capital  were  concerned.  So 
far,  at  any  rate,  his  second  marriage  was 
equivalent  to  death — Annandale  v.  JUac- 
nlven,  June  9,  1847,  9  D.  1201.  There  was 
no  intestacy,  and  the  accumulations  fol- 
lowed capital. 

At  advising— 

Lord  Low — If  the  trust-disposition  and 
settlement  of  Mrs  Hunt  had  not  contained 
the  declaration  restricting  the  liferent  given 
to  her  husband  in  the  event  of  his  entering 
into  a  second  marriage,  I  do  not  think  that 
It  could  have  been  doubted  that  the  fee  of 
the  residue  of  the  trust  estate  did  not  vest 
in  the  truster's  children  or  their  issue  until 
Mr  Hunt's  death.  It  was  maintained,  how- 
ever, that  the  declaration  to  which  I  have 
referred  bad  the  effect,  in  the  event  which 


happened  of  Mr  Hunt  marrying  again,  of 
accelerating  the  period  of  payment  and 
vesting  as  r^arded  a  portion  (namdy  two- 
thirds)  of  the  estate. 

The  direction  to  the  trustees  in  the  second 
purpose  of  the  trust  is  to  pay  the  income  <rf 
the  trust  estate  to  Mr  Hunt  during  his  life, 
declaring,  however,  that  if  he  entered  into 
a  second  marriage  "  the  provisions  hereby 
conceived  in  his  ikvoar  shall  be  reduced  and 
restricted  to  one-third  as  from  the  date  of 
such  second  marriage."  By  the  third  par- 
pose  the  trustees  are  directed,  "upon  the 
death  of  my  said  husband,"  to  convey  "  the 
fee  or  capital  of  the  residue  of  my  said 
means  and  estate  "  to  the  truster's  children, 
equally  among  them,  payable  to  them  on 
their  respectively  attaining  majority,  or  in 
case  of  daughters  on  their  being  married 
should  that  event  happen  before  they  at- 
tained majority.  It  was,  however,  de- 
clared that  in  the  event  of  a  child  prede- 
ceasing the  period  of  payment  leaving  law- 
ful issue,  such  issue  should  come  in  the 
parent's  place,  and  that  "in  the  event  of 
any  of  them  predeceasing  said  period  with- 
out leaving  lawful  issue,  then  the  share  of 
such  predeceaser  shall  accresce  to  my  other 
children  surviving,  and  the  lawful  issue  of 
any  child  who  may  have  deceased  leaving 
such  issue." 

Nothing  is  said  in  the  settlement  in  re- 
gard to  the  disposal  of  the  two-thirds  of 
the  income  which  would  be  set  free  if  Mr 
Hunt  married,  nor  in  regard  to  the  disposal 
of  such  part  of  the  capital  as  would  in  that 
event  not  be  required  to  secure  his  re- 
stricted liferent. 

Mrs  Hunt  was  survived  by  three  children 
who  have  all  attained  majority,  and  they 
claim  that  they  are  entitled  to  have  immedi- 
ate payment  equally  among  them  of  two- 
thirds  of  the  capital.  They  argued  that  the 
terms  of  the  settlement  snowed  that  there 
was  no  reason  for  postponing  the  period  of 
payment  until  Mr  Hunt's  deatli  except  to 

Erotect  his  liferent,  and  that,  accordingly, 
is  second  marriage  was,  for  the  purposes 
of  the  settlement,  equivalent  to  his  death 
as  regarded  two-thirds  of  the  capital. 

In  order  to  give  effect  to  that  view  it 
would  be  necessary  to  take  great  liberties 
with  the  quite  unambiguous  directions  in 
the  third  purpose.  In  that  purpose  there 
is  (apart  from  the  condition  as  to  majority 
or  marriage)  only  one  term  of  payment^  and 
only  one  set  of  beneficiaries  who  are  given 
right  to  the  whole  residue.  The  contention 
of  the  third  parties,  however,  involves  read- 
ing into  the  third  purpose  a  second  period 
of  payment  as  regaras  two-thirds  of  the 
residue,  and  also  involves  the  possibility 
that,  instead  of  the  whole  of  the  residue 
being  divided  among  the  same  persons, 
two-thirds  of  it  would  be  divided  among 
one  set  of  persons  and  one-third  among 
another  set ;  and  further,  that  the  persons 
who  would  only  get  one-third  would  be 
those  who,  according  to  the  ordinary  mean- 
ing of  the  language  used,  would  be  entitled 
to  the  whole.  To  give  effect,  therefore,  to 
the  contention  of  the  third  parties  would 
be  not  to  construe  the  settlement  as  it 
stands,  but  to  read  into  it  provisiona  which 
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it  does  not  contain.  I  am  therefore  of 
opinion  that  the  first  and  third  questions 
should  t)e  answered  in  the  negative  and  the 
second  and  fourth  in  the  affirmative. 

The  other  questions  in  the  case  relate  to 
accumulations  of  surplus  income  which 
have  been  made  since  Mr  Hunt's  second 
marriage,  which  took  place  in  1886.  The 
first  parties  maintain  that  these  accumula- 
tions fall  to  be  retained  by  the  tinistees  and 
added  to  the  capital,  while  the  second  and 
third  parties  contend  that  the  accumula- 
tions are  undisposed  of  and  fail  to  be  dealt 
with  as  intestate  succession  of  the  truster. 

The  question  is  not  without  difficulty,  but 
I  am  of  opinion  that  the  latter  view  must 
prevail.  If  the  words  of  the  settlement  are 
read  literally,  the  accumulations  of  income 
are  not  included  in  the  residue  which  the 
tt^istees  are  by  the  third  purpose  directed 
to  divide  upon  the  death  of  Mr  Hunt. 
What  they  are  directed  to  divide  is  "the 
fee  or  capital  of  the  residue  of  my  said 
means  and  estate."  The  context  shows 
that  the  expression  "my  said  means  and 
estate"  must  be  read  as  referring  to  the 
means  and  estate  belonging  to  the  truster 
at  her  death  which  she  had  conveyed  to 
her  trustees,  and,  accordingly,  I  am  unable 
to  read  the  words  "  the  fee  or  capital  of  the 
residue  of  my  said  means  and  estate"  as 
including  income  accumulated  after  the 
truster's  death. 

It  was  argued  that  the  language  of  the 
settlement  was  sufficient  to  snow  that  the 
truster's  intention  was  that,  with  the  ex- 
ception of  so  much  of  the  income  as  might 
be  required  to  meet  the  liferent  provisions 
to  Mr  Hunt,  the  whole  trust  estate  in  the 
hands  of  the  trustees  should  ultimately  go 
to  the  truster's  children  or  their  issue. 

I  recognise  the  force  of  that  argument, 
but  my  difficulty  is  that,  while  the  truster 
has  dealt  in  unequivocal  terms  with  the 
capital  of  the  means  and  estate  belonging 
to  her  at  her  death,  she  has  not  expressed 
her  intention  in  any  way  whatever  in 
regard  to  income  set  tree  by  her  husband's 
marriage.  What  the  first  parties,  there- 
fore, ask  the  Court  to  do  is  to  give  effect  to 
what  presumably  would  have  been  the 
truster  s  wishes  if  she  had  thought  fit  to 
express  them.  To  do  so,  however,  would 
be,  not  to  construe  the  settlement,  but  to 
make  an  addition  to  it  which  is  quite 
incompetent.  I  am  therefore  of  opinion 
that  the  accumulated  income  is  undisposed 
of  and  falls  into  intestacy,  and  that,  accord- 
ingly, the  fifth  and  sixth  questions  should 
be  answered  in  the  negative,  and  the 
seventh  question  in  the  affirmative. 

Lord  JtrsricE-CLBBK— I  concur. 

Lord  Kyllachy — I  concur. 

Lord  Stobmonth  Dablinq  — When  a 
testator  leaves  a  will  prof^ssing^  to  deal 
with  his  or  her  whole  estate,  one  is  always 
unwilling  to  find  that  the  result  \s  intestacy 
as  regards  a  part  of  it. 

But  having  had  an  opportunity  of  reading 
the  opinion  which  has  just  been  delivered 
1^  my  brother  Lord  Low  I  have  come  to 
think  fchat  his  conclusion  is  the  right  one. 


The  Court  answered  the  first,  third,  fifth, 
and  sixth  questions  in  the  negative,  and 
the  second,  fourth,  and  seventh  questions 
in  the  affirmative. 

Counsel  for  the  Ph«t  Parties — 0.  N. 
Johnston,  K.C.  —  Burt.  Agent  —  A.  F. 
Fraser,  S.S.O. 

Counsel  for  the  Second  Parties— Kemp, 
Agents— Whigham  &  Macleod,  S.S.O. 

Counsel  for  the  Third  Parties  —  Wark. 
Agents— Patrick  &  James,  S.8.C. 


VALUATION  APPEAL  OOUET. 


Saturday,  March  10. 

(Before  Lord  Low  and  Lord  Dundas.) 

PARISH  COUNCIL  OF  EDINBURGH  v. 

ASSESSOR  FOB  EDINBURGH. 

Valiuttion  Cases — Municipal  Electric  Light 
Undertaking  —  Method  of  Valiiation  — 
" Bevemie"  Principle  or  "Contractor's" 
Principle. 

Held  that  in  ascertaining  the   true 
yearly  rent   or   value  of  a  municipal 
electric    li^htin^    undertaking    which 
had   been  in   existence  for  ten   years 
the    "revenue"   or    "profits"   method 
should  be  applied.     Opinions  that  the 
"contractors"  principle  (viz.,  a  percen- 
tage upon  the  cost  of  the  undertaking) 
might  be  usefully  employed  as  a  means 
of  testing  the  amount  arrived  at  by 
another  method. 
Valication  Cases — Municipal  Electric  Light 
Undertaking  —  "  Revenue  "    Method   of 
ValucUion — Deductions  for  Depreciation. 
An  electric  undertaking  was  carried 
on  by  a  municipal  corporation  as  under- 
takers under  a  Provisional  Order.    The 
necessary  power  stations  were  erected 
by  and   oelonged    to  the  corporation, 
tog'ether    with    the    whole   machinery 
and   plant    therein,    and   the   electric 
mains,    &c.,    throughout    the    burgh. 
Held  that  in  ascertaining  the  true  yearly 
rent  by  the  "revenue"  method  no  de- 
duction fell  to  be  allowed  in  respect  of 
depreciation  of  lands  and  heritages,  but 
th&t  a  deduction  should  be  allowed  for 
interest  on  tenant's  floating  capital  and 
depreciation  of  tenant's  chattels,  and 
6  per   cent,    allowed    on   the   cumvXo 
amount  thereof. 
Valuation  Cases — Municipal  Electric  Light 
Undertaking  —  "Revenue"    Method    of 
Valuation — Deductions —  Tenanfs  Projils 
—Power  to  Let  Undertaking. 

A  municipal  corporation  carrying  on 
an  electrical  undertaking  was  entitled 
by  Provisional  Order  to  make  profit  on 
the  undertaking  subject  to  certain 
restrictions  as  regards  rate  of  chaive 
for  the  supply  of  energy  and  the 
amount  of  profit  which  might  be  made. 
It  was  further  entitled  to  let  the  under- 
taking to  a  tenant  subject  to  similar 
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restrictions.    HtM.  that  in  ascertainincr 
the  true  yearly  rent  by  the  "  revenue 
method  a  deduction  should  be  allowed 
for  tenant's  profits  and  10   per   cent. 
lUlowed  in  respect  thereof  on  the  balance 
obtained   after   deducting   from  %ros» 
revenue  expenditure  and  interest  upon 
tenant's  capital. 
VahuUion  Cases— ElectrU  Light  Undertak- 
ing— " Contra/stor's"  Method — Valuation 
of  Wayleavet. 

Opinions  that  in  valuinK  an  electric 
light    undertaking    according    to   the 
"contractor's"    method    the    value    of 
wayleaves  obtained  by  statutory  autho- 
rity would  require  to  be  includeid. 
At  a  Court  of  the  Magistrates  of  the  Citv 
of  Eidinburgh,  held  at  Edinburgh  on  12tn 
and  21st  September  1006,  to  dispose  of  com- 
plaints and  appeals  against  valuations  made 
DV  the  Burgh  Assessor  under  the  Valuation 
of  Lands  (Scotland)  Acts,  the  Parish  Council 
of  the  City  of  Eidinburgfa  complained  "  that 
the  following  subjects,  forming  the  electric 
light  undert^ing  of  the  City  of  Edinburgh, 
are  entered  in  the  valuation  roll  of  the  City 
of  Edinburgh  at  other  than  the  just  and 
true  amount  thereof,  and  crave  that  the 
value  so  entered  should  be  altered  to  the 
amounts  undemoted : — 

Subject.  Pr«.ntV.la..    g^'g.'iVj;.'? 

Dewar  PImce  SUtion    .  £12,000  £20,941 

H'Donald  Road  SutioD  14,023  24,472 

Mu'iu  throughout  the  burgh  19,246  88,587 

Total  .  £46.269  £79,000 

or  in  such  proportions  as  the  Court  may 
determine." 

The  Magistrates  dismissed  the  complaint 
and  the  Parish  Council  craved  a  case  to  be 
stated. 

The  following  were  the  facts  stated  in  the 
case:—"!.  The  electric  lig|ht  undertaking 
of  the  City  of  Edinburgh  is  carried  on  by 
the  Lord  Provost,  Magistrates  and  Council 
(hereinafter  called  'the  Corporation')  as 
undertakers  under  a  Provisional  Chtier 
granted  b^  the  Board  of  Trade  under  the 
Electric  Lighting  Acts  I8S2  to  1890,  and 
confirmed  by  the  Electric  Lighting  Order 
Confirmation  (No.  6)  Act  1891.  The  power 
stations  at  Dewar  Place  and  M'Donald 
Road  were  erected  by  and  belong  to  the 
Corporation,  and  the  whole  machinery  and 
plant  therein,  and  the  mains,  &c.,  through- 
out the  burgh,  are  also  their  property.  "The 
Corporation  are  entered  in  the  veuuation 
roll  as  the  owners  and  occupiers  of  the 
undertaking. 

"2.  Under  the  provisions  of  the  said  Pro- 
visional Order  the  Corporation  are  entitled 
to  make  profit  on  the  undertaking,  subject 
to  the  foUowing  limitations,  viz.  :  (1)  a  re- 
striction in  the  rate  of  charge  for  the  supply 
of  energy,  and  (2)  a  restriction  in  the 
amount  of  profit  which  may  be  made.  As 
regards  the  rate  of  charge,  section  25  of 
the  Order  provides  that  the  prices  to  be 
charged  by  the  undertakers  for  energy  sup- 
pliea  by  them  shall  not  exceed  those  stated 
m  the  Fourth  Schedule  appended  to  the 
Order.  Hie  maximum  prices  fixed  by  that 
schedule  are  at  such  hi^h  rates  as  practi- 
cally, in  view  of  competition  with  gas  and 


other  naethods  of  lighting,  to  amount  to  no 
restriction  at  all.  As  regards  the  restric- 
tion in  the  amount  of  profit,  section  Si  of 
the  Order  fixes  a  maximum  rate  of  profit 
which  may  be  made  by  the  Corjioration. 
Under  that  section  the  maximum  rate  of 
profit  is  declared  to  be  the  surplus  of  the 
revenue  in  any  year  not  exceeding  5  per 
cent,  upon  the  aggregate  capital  expendi- 
ture on  the  undertaking  after  meeting 
various  heads  of  expenditure  therein  enum- 
erated, including  the  payment  of  interest 
on  borrowed  money,  contributions  to  a 
sinking  fund  required  to  be  provided  in 
respect  of  borrowed  money,  and  payments 
to  a  reserve  fund  which,  if  the  Corpora- 
tion think  fit,  they  can  accumulate  uU  it 
amounts  to  one-tenth  of  the  aggr^ate  capi- 
tal expenditure  on  the  undertaking.  TTie 
said  section  52  further  provides  that  the 
Corporation  shall  apply  the  profits  made  by 
them  on  the  undertaking,  or  the  net  sur- 
plus, to  the  credit  of  the  burgh  assess- 
ments, or  at  their  option  to  the  improve- 
ment of  the  burgh  or  in  reduction  of  capita] 
moneys  borrowed  for  electricity  purposes. 
The  profit  as  shewn  by  the  annual  accounts 
has  never  in  any  year  approached  the  said 
maximum. 

"3.  The  Corporation  haye  power  to  let 
the  undertaking  to  a  tenant,  who  would  be 
restricted  aa  regards  making  profit  by  the 
terms  of  section  25  of  the  Order  and  the 
Fourth  Schedule,  which  fix  the  maximum 
rates  of  charge.  The  said  maximum  rates 
of  charge  being  very  high  and  not  likely  to 
be  reached  in  the  course  of  ordinarv  trad- 
ing, the  tenant  would  be  practically  un- 
restricted. The  provisions  of  the  Order  in 
regard  to  letting  or  transferring  the  under- 
taking are  contained  in  the  wth  section. 
That  section  provides  that  the  Corporation 
may,  with  tne  consent  of  the  Board  of 
Traide,  and  by  deed  to  be  approved  by  the 
Board  of  Trade,  transfer  tne  undertaking 
to  any  company  or  person,  subject  to  such 
exceptions  and  modifications  as  may  be 
specified. 

"4.  The  total  aggregate  capital  expendi- 
ture on  the  undertaking  down  to  15tn  May 
1005  was  £897,208.  That  sum  does  not  in- 
clude anything  for  renewals,  which  are  in- 
tended to  be  paid  for  out  of  the  reserve 
fund.  The  reserve  fund  now  amounts  to 
£75,067.  At  the  close  of  last  year's  accounts, 
viz.,  15th  May  1005,  the  balance  at  the  credit 
of  the  net  revenue,  after  paying  interest  on 
loans  £21,387,  contribution  towards  liqiiida- 
tion  of  debt  £27,950,  and  income  tax  £1073, 
but  exclusive  of  any  contribution  to  the 
reserve  fund,  was  £21,142.  That  sum  was 
disposed  of  as  follows — £17,095  to  the  reserve 
fund  and  the  remainder  to  the  credit  of  the 
burgh  assessments. 

"5.  The  gross  revenue  of  the  electric 
light  undertaking  for  the  year  ending  15th 
May  1905  amounted  to  the  sum  of  £118,862, 
12s.  The  working  expenses,  in  which  are 
included,  inter  alia,  the  total  payments 
for  repairs  and  maintenance  of  buildings, 
machinery,  plant,  and  mains,  tenants' 
rates  and  taxes  and  insurance,  amounted 
to  £43,981,  12s.  9d.  That  sum  is  made  up 
as  follows : — 
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Coals  and  other  fuel.        .        .  £13,702    3    4 

Carbons  for  public  lamps        .  670  17  11 
Oil,  waste,  water,  engine-room 

stores,  &c 1,872    8  10 

Salaries  and  wag^  .  .  .  8,847  9  8 
Repairs  and  maintenance- 
Buildings  ....  740  9  8 
Machinery  and  plant  .  .  4,330  6  4 
Instruments  .  .  .  23  IS  7 
Mains  and  cables  .        .        .  2,257    3    8 

Meters 827    1    3 

Public  lamps .        .        .        .  911  14    3 
Rates  and  taxes,  £0481,  ISs.  3d. 

whereof  tenants' proportion  4,055  16  10 

Insurance 1,091    6    5 

General  establishment  charges  1,598  10    6 
General  expenses  of  management  2,769    6    7 

Stationery  and  printing  .  210  12    2 

Law  expenses    ....  112    4    9 


£43,981  12    9 

"  0.  If  the  undertaking  were  to  be  carried 
on  by  a  tenant,  such  tenant  would  require 
to  have  at  least  £102,000  of  capital  sunk  in 
the  business,  whereof  £22,000  would  be 
working  capital  and  £80,000  would  be 
invested  in  tenants'  chattels.  In  addition 
to  these  chattels  the  undertaking  includes 
the  following  moveable  plant  —  cables, 
£150,000,  machinery,  £175,000  —  together, 
£325,000.  Included  in  the  undertaking  also 
are  properties  owned  and  occupied  by  the 
Corporation  which  are  separately  entered 
in  the  valuation  roll  at  the  sum  or  £400. 

"7.  A  very  considerable  amount  of  de- 
preciation is  constantly  going  on  in  the 
machinery  and  plant  of  the  electric  light 
undertaking.  The  Corporation  do  not  set 
aside  a  sum  each  year  out  of  revenue  to 
provide  a  separate  depreciation  fund,  but 
they  make  contributions  out  of  revenue '  to 
the  reserve  fund,  which  is,  inter  alia, 
intended  to  meet  depreciations.  In  esti- 
mating the  profits  of  the  undertaking  for 
income  tax  purposes  the  Inland  Revenue 
under  a  decision  of  the  Commissioners  of 
Inconae  Tax  made  an  allowance  in  respect 
of  depreciation.  That  allowance  for  the 
year  1903-4  was  £22,192,  and  for  the  year 
1904-5  it  is  estimated  on  the  same  basis  to 
amount  to  £22,405.  The  question  of  the 
allowance  for  depreciation  was  fully  gone 
into  before  the  Income  Tax  Commissioners 
on  an  appeal  by  the  Corporation.  The 
allowance  given  by  these  Commissioners  in 
respect  of  depreciation  is  less  in  amount 
than  the  depreciation  which  actually  goes 
on.  On  the  basis  taken  by  them  the  de- 
preciation from  the  commencement  of  the 
undertaking  in  1896  to  Whitsunday  1906 
would  amount  to  a  cumulo  sum  of  £164,000. 

'*8.  'The  Burgh  Assessor  arrived  at  his 
valuation  of  the  electric  light  undertaking 
by  taking  varying  rates  of  percentage  on 
the  cost.  The  following  are  the  details  of 
his  valuation—  o.^.^ 

C««-     Iw!L2e.    Valuation. 

Deww  Place  Station— 
Fea-duty 

Site        .  .    £6,806 
Buildings       46,5^0 
Fixed 
Machineryll8,858 


6 


£173,211  18 


£20 

272 

2,793 


Tj    8,914    2  llj 
£11,999    e  nl 

Say  £12,000 


HaodonsLld  Road  Station — 
Feu-duty 

Buildings    £70,614    8  10 
riied 
Machineryl25,328  13    6 
£196,003    2    S 


Haini,  Ac 
through- 
out   the 
burgh  ..£384,916  10 


£382    1 
4,286  17 


7J    9,404     8    0 
£14.023    1     4 

Say  £14,028 


n 


5  £19,245  16    61 

Say    19,246 
£46,269 

"The  rates  of  percentage  taken  by  the 
Assessor  are  fair  rates,  and  the  amounts  to 
which  he  applied  these  rates  are  correctly 
stated.  The  Assessor  did  not  apply  his 
rates  of  percentage  to  the  present  value  of 
the  builffings,  machinery,  plant,  &c.,  of  the 
undertaking,  but  to  their  prime  cost. 
Higher  rates  of  percentage  were  spoken  to 
by  one  of  the  witnesses  for  the  complainei-s, 
but  these  rates  were  intended  to  be  applied 
to  the  present,  i.e.,  the  depreciated  value  of 
the  undertaking,  and  a  valuation  on  that 
basis  would  not  work  out  at  a  higher 
amount  than  that  arrived  at  by  the 
Assessor." 

The  Magistrates,  having  heard  the  evi- 
dence and  the  arguments  for  the  parties, 
and  considered  the  whole  case,  were  of 
opinion— "1.  That  if  the  valuation  were  to 
be  arrived  at  by  taking  the  profits  or  re- 
venue method,  on  the  basis  laid  down  by 
Lord  Fraser  in  the  case  of  the  FaXkirk  Gat 
Light  Company,  1883, 10  R.  051,  it  would,  if 
such  method  were  properly  applied,  amount 
to  less  than  the  sum  fixed  by  the  Assessor. 
In  their  view  the  valuation  made  up  on  this 
basis  would  be  as  follows : — 


Gross  Revenue  . 

Deduct 
_(1)  Working  Expenses 

(2)  Depreciation 


£118.802  12  0 

.     43,961  12  9 

£74.880  19  3 

.     22,406    0  0 


£52,476  10    3 

(3)  Interest  at  6  per  cent,  on 

tenants'  capital,  say 
£102,000.  (It  was  proved 
that,  in  addition,  the 
undertaking  contained 
moveable  plant  included 
in  the  Assessor's  valua- 
tion, amounting  to 
£325,000)  .  .  .  .  6,100  0  0 
£47,376  19    3 

(4)  20   per  cent,  for  tenants' 

profits        .        .        .        .      9,475    3  10 


(5)  Properties  owned  and  occu- 
pied by  the  undertakers, 
and  separately  entered  in 
the  roll       .... 


£37,900  15    5 


400    0    0 


£37.440  16  5 
"  A  further  deduction  might  require  to  be 
made  in  respect  of  interest  on  the  £325,000 
of  moveable  plant  which  the  Magistrates 
on  this  basis  did  not  require  to  deal  with, 
since  without  that  deduction  a  less  sum 
than  that  fixed  by  the  Assessor  was  brought 
out.  In  arriving  at  a  valuation  on  tiiis 
basis  the  Magistrates  considered  it  was 
proper  to  make  a  deduction  in  respect  of 
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depreciation  on  machinery  and  plant  (which 
was  not  included  among  the  deductions 
allowed  by  Lord  Eraser  in  the  Falkirk  case, 
the  point  not  having  been  there  raised),  in 
respect  that  where  a  deduction  is  allowed 
for  repairs  a  deduction  should  also  be 
allowed  for  depreciation,  if,  as  in  the 
present  case,  it  has  been  proved  that  a 
large  amount  of  depreciation  (beyond  and 
not  included  in  the  payments  for  repairs.)  is 
constantly  going  on.  The  Magistrates 
further  considered  that  it  was  proper  to 
allow  deductions  in  respect  of  repairs  and 
insurance,  as  was  done  by  Lord  Fraser,  and 
that  the  complainers'  contention  that  these 
deductions  should  not  be  allowed  on  the 
ground  that  similar  dediictions  rec^uired  to 
oe  made  from  the  rent  under  section  37  of 
the  Poor  Iaw  Act  of  1845,  could  not  be 
upheld.  The  sum  which  requires  to  be 
entered  in  the  roll  under  the  Lands  Valua- 
tion Act  is  the  rent  at  which  the  subjects 
would  probably  let  one  year  with  another, 
and  in  arriving  at  that  sum  the  deductions 
which  afterwards  fall  to  be  made  from  it 
under  the  Poor  Law  Act,  or  any  other 
statute,  cannot  be  taken  into  consideration. 

"2.  Hiatif  the  valuation  were  to  be  arrived 
at  by  taking  the  revenue  method,  on  the 
footing  that  the  Corporation  were  pro- 
hibited by  statute  from  making  any  profit, 
as  in  the  case  of  Ayr  Harbour  Trustees, 
ISQi,  21  R.  807,  and  other  similar  cases,  a 
deduction  from  the  gross  revenue  would 
not  be  allowed  in  respect  of  tenants'  profits, 
which  would  make  the  valuation  on  that 
basis  £4(5,915.  If,  however,  a  deduction 
were  to  be  allowed  in  respect  of  interest  on 
the  moveable  plant,  amounting  to  £325,(XX), 
not  taken  into  account  in  the  previous 
calculation,  that  deduction  at  5  per  cent, 
would  represent  £16,250,  and  the  valuation 
would  thereby  be  reduced  to  £30,665.  The 
Magistrates  considered  tha't  if  this  method 
was  adopted  in  the  present  case,  then,  as 
was  done  in  the  Ayr  Harbour  case,  it  would 
be  proper  to  allow  as  a  deduction  interest 
on  the  whole  of  the  moveable  plant,  but 
they  held  that  a  deduction  for  tenants' 
profits  must  be  made  in  the  present  case, 
since  the  Corporation  under  their  Pro- 
visional Order  can  not  only  make  large 
profits  themselves,  but  can  also  let  the 
undertaking  to  tenants  who  would  be 
practically  unrestricted  as  regards  making 
profit. 

"3.  That  a  valuation  made  up  on  the 
basis  of  percentage  on  cost  or  contractors' 
principle  would,  with  fair  rates  of  percent- 
age, give  a  maximum  rent,  and  that  to 
arrive  at  a  fair  rent  the  valuation  made  up 
on  this  principle  may  be  tested  by  a  valua- 
tion made  up  on  the  profits  basis. 

"4.  That  tested  by  a  valuation  on  the 
profits  basis  properly  applied  to  the  cir- 
cumstances oi  the  present  case,  and  taking 
the  whole  facts  and  circumstances  into 
consideration,  and  especially  keeping  in 
view  what  a  hypothetical  tenant  would  be 
likely  to  give  as  rent  one  year  with  another, 
the  amount  fixed  by  the  Assessor  is  not  too 
low.  The  net  revenue  (without  deduction 
for  landlords'  repairs,  insurance,  Sec.)  avail- 
able for  division  lietween  the  landlord  as 


rent  and  the  hypothetical  tenant  being 
£79,000,  no  tenant  could  pay  a  rent  of 
£79,000  as  contended  by  the  complainers, 
for  that  would  absorb  the  whole  sum.  A 
tenant  would  have  to  advance  £22,000  for 
working  capital  and  £80,000  for  tenants' 
plant.  He  would  require  to  get  (1)  a  suffi- 
cient sum  annually  to  repay  the  principal 
of  the  latter  of  these  advances  with  interest 
during  the  life  of  his  rapidly  depreciating 
plant;  (2)  an  allowance  to  cover  the  risk  of 
obsolescence  of  his  plant;  (3)  some  pro- 
vision to  cover  the  risk  of  rise  in  the  work- 
ing expenses,  for  example,  the  price  of  coal, 
and  of  diminished  profits,  or  even  loss  in 
some  years ;  and  (4)  a  reasonable  profit  to 
himself  for  carrying  on  such  an  undertak- 
ing. The  Magistrates  considered  that  a 
tenant  would  make  due  and  reasonable 
allowance  on  these  heads,  and  after  doing 
so  he  would  not  give  a  higher  rent  than  the 
sum  entered  by  the  Assessor. 

"They  therefore  unanimously  dismissed 
the  complaint." 

Argued  for  the  appellants  —  The  proper 
method  of  valuation  was  the  "revenue" 
method.  The  Assessor  had  wrongly  pro- 
ceeded upon  the  method  of  valuing  by 
percentages  of  cost,  i.e.,  the  "contractor's 
method,  which  was  now  discredited.  The 
proper  valuation  would  be  by  the  "revenue" 
method  £79,000.  This  method  of  valuation 
had  been  adopted  by  the  Lands  Valuation 
Appeal  Court  in  valuing  electric  under- 
takings in  Glasgow,  Dundee,  and  Leith— 
Assessor  for  Falkirk  v.  The  Falkirk  Joint- 
Slock  Oas  Company,  Limited,  February  24, 
1883,  10  R.  651,  20  8.L.R.  427,  per  Lord 
Fraser;  Kinross  &  Milnathort  Gas  Light 
Company  v.  Assessor  of  County  of  Kinross, 
M&y  30,  1890,  17  R.  850,  27  S.L.R.  631; 
Magistrates  ofOlasgotov.  Dempster,  October 
3,  1884,  12  R.  3.  The  Assessor  had  left  out 
of  account  the  value  of  wayleaves,  which 
were  an  asset,  and  even  if  the  "con- 
tractor's" method  were  properly  applied  a 
very  considerable  addition  would  require 
to  be  made  in  respect  of  these — Hay  v. 
Edinburgh  Water  Company,  July  3,  1850, 
12  D.  1240,  aff.  1  Macq.  682.  No  allowance 
ought  to  be  made  for  depreciation  of 
heritage,  for  landlord's  taxes,  landlord's  re- 
pairs, or  landlord's  insurance,  which  were 
properly  burdens  upon  the  rent.  These 
the  appellants  had  to  allow  as  deductions 
from  tne  rent  appearing  in  the  valuation 
roll  under  section  37  of  the  Poor  Law  Act 
1845,  and  if  deducted  from  the  gross  rental 
would  be  allowed  twice  oyer— Magistrates 
of  Glasgow  v.  Hall,  January  14,  1!»7,  14  R. 
319,  24  8.L.R.  241 ;  PumpJierston  OU  Com- 
pany V.  Wilson,  July  19,  1901,  3  F.  1000, 
38  S.L.R.  830.  Machinery  should  be  treated 
as  herita/ge— Assessor  for  Dundee  v.  James 
Carmichael  &  Cornpany,  February  4,  1002, 
4  F.  525,  39  S.L.R.  5'^;  Kirby  v.  Asseaament 
Committee  of  Hunalet  Union,  22  T.L.R. 
165.  No  allowance  should  be  made  for 
landlord's  repairs.  No  deduction  fell  to  be 
made  from  revenue  under  the  head  of 
tenant's  profits.  Although  there  was  per- 
mission under  the  Provisional  Order  to  let 
the  undertaking  it  must  be  taken  as  worked 
by  the  Corporation  for  the  benefit  of  the 
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community,  and  any  profits  had  to  be  used 
for  the  reduction  of  the  price  of  electricity 
— Ayr  Harbour  Trustees  v.  The  Assessor 
for  Ayr,  May  25,  18M,  21  B.  807,  31  S.L.R. 
726.  A  power  to  let  was  of  no  importance 
if  the  rates  could  not  be  raised  so  as  to  earn 
a  profit.  The  appellants  conceded  that  a 
dcKiuction  of  a  percentage  on  tenant's 
capital  should  be  made.  The  proper  method 
was  to  take  the  gross  revenue  and  deduct 
therefrom  the  working  expenses  and  in- 
terest on  tenant's  capital. 

Argued  for  the  respondent  —  In  the  cir- 
cumstances the  "contractor's"  method  was 
the  proper  method  of  valuation.  Cost 
was  an  element  which  could  not  be  dis- 
regarded— Edinburgh  Gas  Light  Company 
V.  Assessor  far  Leith,  March  9,  1887,  14  B. 
583, at S.L.B. 420;  St Cuthbert's Cooperative 
Association  v.  Assessor  for  Edinburgh, 
March  20,  1800,  23  B.  681,  33  S.L.B. 
487 ;  M'  Vitie  v.  Assessor  for  Edinburgh, 
February  18.  1806,  25  B.  601,  35  S.L.B.  eH6; 
Oakbarik  Oil  Company,  Limited  v.  Assessor 
for  Mid-Lothian,  February  4,  1902,  4  F.  520, 
39  S.L.B.  581.  Electric  light  undertakings 
were  comparatively  new,  and  distinct  from 
all  subjects  previously  assessed,  and  no  one 
could  as  yet  say  what  was  a  proper  per- 
centage to  allow  for  depreciation.  Where 
the  "revenue"  method  was  employed  in 
the  valuation  of  gasworks,  &c.,  great 
fiuctuations  were  seen.  Where  the  "con- 
tractor's" method  had  been  adopted  in  the 
case  of  undertakings  not  dissimilar  to  the 
present  one  there  was  a  steady  increase  of 
the  assessment  rateably  with  the  value 
of  the  lands  and  heritages.  Wayleaves 
should  not  be  taken  into  account,  as  nothing 
had  been  paid  for  them.  If,  however,  the 
"revenue  method  were  properly  applied, 
the  result  was  that  a  consideratjly  lower 
assessment  was  arrived  at  than  had  been 
reached  by  the  "contractor's"  method. 
The  Assessor  was  bound  in  the  present 
case  to  make  allowance  for  tenant's  profits. 
The  case  was  distinguished  from  those  cited 
by  the  appellants.  No  doubt  such  deduc- 
tions had  Deen  disallowed  by  the  Court  in 
the  cases  of  gas  and  water  works  where  a 
Corjjoration  was  debarred  by  statute  from 
making  profit  out  of  them.  Here,  however, 
the  statutes  and  Provisional  Order  explicitly 
allowed  profit  to  be  made.  Further,  it  had 
been  proved  that  there  was  serious  depi-e- 
ciation  in  plant,  and  the  Inland  Revenue 
Commissioners  had  for  many  years  allowed 
a  certain  sum  in  name  of  depreciation.  The 
Assessor  would  be  bound  to  allow  a  similar 
anoount.  The  introduction  of  a  hypothetical 
tenant  raised  speculative  questions  as  to 
hypothetical  landlord's  repairs  and  hypo- 
thetical tenant's  repairs.  According  to  the 
appellants  the  burden  of  upkeep  rested 
upon  the  landlord.  But  a  tenant  takes 
over  premises  in  good  repair  and  under- 
takes to  maintain  them  in  good  repair 
during  the  currency  of  his  lease.  Therefore 
repairs  and  renewals  are  a  burden  upon 
the  tenant,  and  depreciation  oiight  to  be 
allowed  for  in  estimating  the  rent — Assessor 
for  Falkirk,  supra,  per  Lord  Fraser  at  p. 
665 ;  Magistrates  of  Glasgotc,  swpra,  per 
Lord  Shand  at  p.  ^2.     Deductions  should 


also  be  allowed  upon  tenant's  chattels. 
At  advising — 

Lord  Low — The  question  in  this  case  is 
what  is  the  amount  to  be  entered  in  the 
valuation  roll  as  the  yearly  rent  or  value  of 
the  electric  light  undertaking  of  the  City 
of  Edinburgh. 

Two  methods  of  ascertaining  the  amount 
have  been  proposed.  The  first,  which  is 
the  method  adopted  by  the  Assessor  and 
approved  by  the  Magistrates,  is  what  has 
been  called  the  "  contractor's  method," 
and  consists  of  taking  as  the  yearly  value  a 
perceutaffe  upon  the  cost  of  the  various 
lands  and  heritages  constituting  the  under- 
taking. The  other  method,  for  which  the 
appellants  the  Parish  Council  of  Edin- 
burgh contend,  consists  in  taking  the 
actual  amount  of  the  receipts  of  the  under- 
taking and  deducting  therefrom  all  neces- 
sary expenditure,  including  interest  on 
moveable  plant  and  floating  capital,  and 
cost  of  coUection  and  management.  The 
difference  between  these  two  amounts  re- 
presents, according  to  circumstances,  either 
the  hypothetical  rent  or  a  free  surplus 
which  is  available  for  rent  on  the  one  hand 
and  tenants'  profits  on  the  other. 

Now,  for  the  purpose  of  ascertaining  the 
yearly  value  of  public  undertakings  such 
as  that  with  which  we  are  dealing,  there  is 
a  strong  body  of  judicial  opinion  in  favour 
of  the  second  of  these  methods,  and  the 
rules  formulated  by  Lord  Fraser  in  the 
case  of  the  Falkirk  uas  Company  (10  R.  651) 
have  been  recognised  as  being  generally 
applicable  to  such  a  case. 

I  by  no  means,  however,  regard  the  con- 
tractor's method  as  having  been  entirely 
negatived  as  a  means  of  arriving  at  the 
yearlv  value  of  public  undertakings.  There 
may  De  cases  in  which  it  would  be  the  most 
reliable  method  to  adopt,  and  I  am  disposed 
to  think  that  in  most  cases  it  might  be  use- 
ful as  a  means  of  testing  the  amount  arrived 
at  by  another  method. 

The  Assessor  contends  that  in  this  case 
the  value  at  which  he  has  arrived  upon  the 
contractor's  pi-inciple  should  be  accepted, 
on  the  grounds  (1)  that  the  electric  under- 
taking had  not  been  in  operation  for  a 
sufficiently  long  period  to  furnish  a  reliable 
basis  for  the  revenue  method ;  and  (2)  that 
the  appellants  could  not  complain  of  the 
valuation  because  it  was  larger  in  amount 
than  that  which  would  be  arrived  at  by  a 
proper  application  of  the  revenue  method. 

The  former  of  these  points  appears  to  me 
to  be  untenable  considering  that  the  under- 
taking has  now  been  carried  on  for  a  period 
of  ten  years ;  and  in  regard  to  the  second 
point  it  is  sufficient  to  sa^  that,  in  my 
opinion,  and  for  reasons  which  I  shall  state 
presently,  a  valuation  properly  worked  out 
on  the  revenue  method  gives  a  much  larger 
sum  than  that  arrived  at  by  the  Assessor. 
That,  however,  may  in  large  measure  be 
accounted  for  by  the  fact  that  the  Assessor 
has  not  taken  into  account  the  value  of  the 
ground  in  which  the  mains  are  laid.  It  was 
said  that  no  value  fell  to  be  put  upon  that 
gfround  because  the  undertakers  had  statu- 
tory  authority   to  lay  the  mains.      I  do 
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not  think  that  that  makn*  any  difFerenct*. 
The  ground  occupied  bjr  the  mains  is  un- 
doubtedlv  lands  sod  heritages,  and  the  fact 
that  lanoB  and  heritages  have  cost  the  [iro- 
prietor  nothing  is  no  reason  for  not  valuing 
th^n. 

I  do  not  think  that  there  is  any  serions 
controversy  between  the  parties  in  regard 
to  the  proper  way  of  arriving  at  the  yearly 
value  ac(»rding  to  the  revenue  method 
except  in  regard  to  two  matters.  The  first 
relates  to  depreciation,  and  the  second  to 
an  allowance  for  tenants'  profits. 

In  rM;ard  to  the  first  point,  the  Assessor 
maintains  that  a  reasonable  sum  for  de|>re- 
ciation  of  the  lands  and  heritages  composing 
the  undertaking  (which  he  estimates  at 
over  £22,000)  should  be  deducted  from  the 
g;ro88  revenue.  The  !4>peUant8  upon  the 
other  hand  contend  that  that  depreciation 
of  lands  and  heritages  does  not  faU  to  be 
taken  into  consideration  at  alL 

In  my  judgment  the  latter  is  the  sound 
view.  Ol  course  when  there  is  an  actual 
lease  the  parties  may  make  any  arrange- 
ment they  like  but  I  think  tliat,  in  under- 
takings of  the  kind  with  which  we  are 
dealing  the  general  rule  is  that  the  tenant 
is  not  liable  to  replace  portions  of  the 
heritage  which  become  worn  out,  but  that 
that  is  one  of  the  obligations  of  the  landlord . 
It  was  said  that  depreciation  is  always  a 
charge  against  revenue,  and  I  agree;  but 
it  forms  a  ctiarge  against  the  Tandlord's 
revenue,  which,  if  the  subjects  are  let,  is 
the  rent.  Indeed,  if  in  a  lease  of  such 
subjects  the  tenant  was  taken  lx>und  not 
only  to  make  ordinary  repairs  but  also 
renewals,  so  as  to  prevent  the  heritage  from 
deteriorating,  I  am  not  sure  that  that 
would  not  be  a  consideration  other  than 
the  rent  which  would  require  to  be  taken 
into  account  in  ascei-taining  the  yearly 
value. 

It  was  further  urged  that  depreciation 
should  be  allowed  on  what  have  been  called 
tenant's  chattels.  I  think  that  that  is  a 
sound  view,  and  one  which  has  received 
recognition.  Thus  in  the  Falkirk  case 
Lord  Eraser  said  that  in  addition  to  the 
heritable  subjects  the  tenant  "must  invest 
a  considerable  sum  in  moveable  capital 
belonging  to  himself,  upon  which  he  is 
entitled  to  a  percentage,  which  must  be 
considerable  because  of  the  perishable 
nature  of  the  articles."  Now,  a  vearly 
percentcwe  upon  the  cost  of  articles  by 
reason  oi  their  perishable  nature  is  just  an 
allowance  for  depreciation.  I  shall  consider 
by-and-bye  the  rate  of  percentage  which 
should  be  allowed  in  this  case. 

The  second  question  upon  which  the 
parties  are  at  issue  is  whether  a  percentage 
should  be  deducted  for  tenant's  profits  ? 

That  is  a  question  which  touches  one  of 
the  most  difficult  problems  raised  by  the 
Valuation  Acts,  the  problem,  namely,  of 
determining  the  rent  at  which  an  under- 
taking mignt  "be  reasonably  expected  to 
let  from  year  to  year,"  when  the  statutory 
conditions  under  which  it  must  be  carrie  d 
on  prohibit  the  making  of  any  profit  at  all . 
The  present  case  does  not  altogether  fall 
withiB  that  category,  because  the  undei^ 


takers  are.  subject  to  certain  conditions, 
empowered  to  let  the  undertaking  to  a 
tenant  for  a  yeaily  rent,  and  sncfa  a  tenant 
would  be  in  a  position  to  make  a  pn^t  out 
of  the  business,  because  the  rates  charged 
at  i»eeent  for  the  supply  ol  energy  are 
greatly  below  the  maxunum  allowed  by 
the  Act.  But  that  does  not  solve  the 
question  whether,  for  the  purpose  of  ascer- 
taining the  hypothetical  rent,  an  allowance 
for  tenant's  profits  falls  to  be  deducted 
from  the  revenue  which  is  the  basis  of  the 
calculation.  Tliat  revenue  is  the  produce 
of  the  rates  which  are  charged  at  present, 
and  if  these  rates  are  no  more  than  suffi- 
cient to  meet  the  necessary  and  prescribed 
expenditure,  it  is  plain  that  there  is  no 
room  for  deducting  tenant's  profits,  because, 
as  I  have  pointed  out,  a  tenant  would  make 
his  profit  by  raising  the  rates,  which  would 
simply  mean  that  the  revenue  would  be 
increased. 

There  is,  however,  some  compUcatioD 
intix>duced  by  the  fact  that  the  undei^ 
takers  are  authorised  to  charge  rates  of  an 
amount  which,  after  meeting  the  necessary 
and  prescribed  expenditure,  will  yield  a 
surplus  or  profit  of  5  per  cent,  upon  the 
aggregate  capital  expenditure,  and  if  they 
were  actually  earning  that  profit  I  have  do 
doubt  that  it  would  require  to  be  taken  into 
consideration. 

Now  the  only  statement  in  the  case  upon 
that  point  is  where  it  is  said— "The 
profit,  as  shown  by  the  annual  accounts, 
has  never  in  any  year  ai^roached  the  said 
maximum." 

That  statement  implies  that  some  profit 
is  being  made,  although  not  nearly  5  per 
cent,  upon  the  aggregate  capital  expendi- 
ture. Considering,  however,  now  lai^  the 
capital  expenditure  has  been,  even  a  trifling 
percentage  of  profits  would  amount  to  an 
important  sum.  I  do  not  think  that  we 
can  leave  that  fact  altogether  out  of  view 
and  deal  with  the  case  as  if  the  revenue 
ingathered  was  no  more  than  sufficient  to 
meet  the  prescribed  expenditure.  On  the 
other  hand,  we  cannot  treat  the  under- 
taking as  if  it  were  a  concern  trading  for 
private  profit.  If  it  had  been  of  the  latter 
character  the  recognised  method  of  pro- 
ceeding would  have  been  to  deduct  from 
the  g^ross  revenue  all  the  expenditure  and 
a  percentage  upon  tenant's  capital,  the 
balance  being  the  fund  available  for  tenant's 
profits  and  rent,  and  the  latter  sum  being 
obtained  by  allowing  20  per  cent,  of  the 
lialance  for  tenant's  profits.  Now  the 
undertaking  here  does  not  fall  within  either 
of  the  categories  to  which  I  have  referred, 
but  is  a  case  intermediate  between  the 
two,  although  it  probably  approaches  more 
nearly  to  the  first  than  to  the  second.  In 
the  peculiar  circumstances  I  think  a  sub- 
stantially just  result  may  be  obtained  by 
niakiuK  au  allowance  for  tenant's  profits  at 
one-half  the  rate  usually  allowed — that  is, 
10  per  cent,  instead  of  20  per  cent,  upon  the 
balance  obtained  by  deducting^  expenditure 
and  interest  upon  tenant's  capitaj  from  the 
gross  revenue. 

There  are  before  us  three  valuations  based 
upon  the  revenue  principle.    The  first  is 
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that  prepared  bv  the  Assessor  with  the 
object  of  establishing  his  proposition  that 
the  revenue  method  brougnt  out  a  smaller 
yearly  value  than  the  contractor's  method. 
The  Assessor,  however,  deducts  £22,000  for 
depreciation,  which,  if  the  views  which  I 
have  expressed  be  sound,  is  inadmissible, 
and  if  depreciation  had  not  been  deducted 
the  yearly  value  given  by  the  revenue 
method  would,  on  the  Assessor's  own  show- 
ing, have  greatly  exceeded  that  arrived  at 
by  the  contractor's  method. 

The  other  two  proposed  valuations  were 
made  by  Mr  Cockuurn  Millar,  C.A.,  and  Mr 
Jackson,  the  Government  Assessor  of  Rail- 
ways and  Canals,  respectively.  The  amount 
brought  out  by  Mr  Millar  is  £77,447,  while 
the  ^ure  arrived  at  by  Mr  Jackson  is 
£71,123.  The  main  difference  between  the 
two  is  that  Mr  Jackson  allows  much  larger 
deductions  for  repairs  and  insurance  than 
Mr  Millar,  and  Mr  Jackson  estimates  the 
tenant's  capital  at  £76,000,  as  compared 
with  £75,000  allowed  by  Mr  Millar. 

In  regard  to  the  latter  point,  I  think  that 
the  tenant's  capital  should  be  taken  to  be 
£102,000.  According  to  my  reading  of  the 
case  the  Magistrates  have  stated  as  a  fact 
that  that  amount  of  capital  would  be 
required,  and  if  so  that  is  conclusive.  If, 
however,  the  question  is  open  I  an-ive  at 
the  same  result.  It  is  not  disputed  that 
the  tenant  would  require  £22,000  of  floating 
capital,  and  the  question  is,  what  amount 
would  be  required  to  supply  tenant's 
chattels?  Mr  Newington,  the  resident 
electrical  engineer  to  the  Corporation  of 
Eldinburgh,  has  made  up  a  list  of  the  neces- 
sary tenant's  chattels,  uie  cost  of  which  he 
puts  at  £80,000.  Now,  Mr  Newington 
speaks  with  special  knowled^  of  the 
undertaking,  which  the  other  witnesses  do 
not  possess,  and  therefore  I  think  that  his 
flgnires  should  be  accepted. 

In  regard  to  repairs,  I  think  that  the 
principle  upon  which  Mr  Jackson  proceeds 
IS  right,  and  therefore  I  propose  that  his 
statement  should  be  adopted  with  the 
exception  of  the  entry  relating  to  tenants' 
capital,  which,  for  the  reason  which  I  have 
nven,  should,  I  think,  be  taken  at  £1(^000 
instead  of  £76,000. 

Further,  Mr  Jackson  allows  interest  upon 
tenant's  capital  at  the  rate  of  5  per  cent. 
Tha,t  was  the  rate  taken  by  Lord  Fraser  in 
the  Falkirk  case,  and  it  has  been  frequently 
applied  since;   but  it  seems  to  me  to  be 

Slain  that  no  hard  and  fast  rule  can  be  laid 
own  in  regard  to  the  rate  of  interest 
which  it  is  reasonable  to  allow,  especially 
if  it  includes,  as  I  think  it  ought  to  do, 
an  allowance  for  depreciation  upon  the 
tenant's  chattels. 

I  therefore  propose  to  deal  with  the 
tenants'  capital  in  this  way.  In  so  far  as 
the  tenants'  capital  consists  of  £22,000  of 
floating  capital  there  is  no  question  of 
depreciation,  and  accordingly  I  should 
not  be  disposed  to  allow  a  higher  rate 
of  interest  if  I  were  dealing  only  with 
that  sum  than  4^  per  cent.  On  the  other 
hand,  the  balance  of  £80,000  represents 
tenant's  chattels,  of  which  a  list  made  up 
by  Mr  Newing^n   was   given.     Many  of 


these  articles,  and  those  in  which  the 
greater  part  of  the  capital  would  be 
invested,  such  as  meters,  accumulators, 
and  arc  lamps,  are  subject  to  very  rapid 
depreciation,  and  accordingly  I  do  not 
think  that  5  per  cent,  would  be  a  sufficient 
amount  to  allow  for  interest  and  deprecia- 
tion. It  is  impossible  in  such  a  matter  to 
obtain  any  precise  figure,  and  the  most 
that  one  can  hope  to  do  is,  by  considering 
the  whole  circumstances,  to  arrive  at  a 
result  which  will  be  approximately  correct. 
That,  I  think,  may  be  attained  by  allowing 
6  per  cent,  upon  the  whole  of  the  tenant^ 
capital  instead  of  5  per  cent,  which  was 
allowed  in  the  Falkxrk  case.  Therefore, 
from  the  sum  of  £74,023  brought  out  by 
Mr  Jackson  as  the  difference  between 
revenue  and  expenditure  I  deduct,  in  the 
first  place,  6  per  cent,  upon  £102,000  of 
tenant's  capital  instead  of  5  per  cent,  upon 
£76,000.  That  brings  out  a  sum  of  £08,808, 
which  I  further  reduce  to  the  extent  of  10 
per  cent,  for  tenant's  profit,  which  leaves 
as  the  yearly  value,  in  round  numbers,  the 
sum  of  £61,828. 

LoBD  DuNDAS— I  agree  with  your  Lord- 
ship and  have  little  to  add. '  The  Assessor 
is  here  in  the  position  of  defending  his  valu- 
ation against  a  complaint  that  it  is  too  low, 
and  is  not  in  the  more  familiar  situation  of 
resisting  an  appeal  upon  the  g[round  that 
be  has  overvalued  the  property  in  question. 
I  agree  with  your  Lordship  in  thinking 
that  the  Assessor  has  undervalued  this 
undertaking.  His  valuation  is  based  upon 
the  "contractor's  principle,"  viz.,  a  p>ercent- 
age  upon  the  cost  ot  the  undertaking. 
Iv>w,  as  your  Lordship  has  pointed  out,  the 
strong  trend  of  recent  decisions  in  this 
Court  has  been  iu  favour  of  the  view  that 
in  ascertaining  the  true  yearly  rent  or  value 
of  public  undertakings,  the  better  principle 
to  adopt  is  that  contended  for  by  the  com- 
plainers  and  appellants,  viz.,  the  "revenue 
principle."  Mr  Jackson,  the  Government 
Assessor  of  Railways  and  Canals  in  Scot- 
land, emphasises  the  advantage  of  ad- 
hering to  this  principle  if  uniformity 
is  to  be  preserved  in  the  valuation  of 
public  undertakings  in  Scotland.  I  do 
not,  however,  think  that  we  ought  to  bind 
this  Court  to  any  absolute  or  hard-and-fast 
rule  in  the  matter,  especially  as  electric 
concerns  are  comparatively  recent  institu- 
tions in  this  country.  We  are  not,  in  my 
judgment,  in  any  way  debarred  by  previous 
decisions  from  allowing  ourselves  to  have 
regard  to  the  "contractor's  principle,"  so 
far  as  it  may  affoi<d  a  useful  comparison 
with  or  means  of  checking  the  result 
obtained,  in  any  case,  by  the  "revenue" 
method  of  assessment.  I  observe  that  the 
subsisting  sphere  of  utility  of  the  "con- 
tractor's principle"  was  summed  up  by 
Loi-d  Moncreiff— (iSi  CuthherVs  Co-operative 
Asaodatwn,  1896,  23  R.  681,  at  p.  683)  in 
these  words— "I  think  the  decisions  on  valu- 
ation by  the  cost  of  erection  go  no  farther 
than  this,  that  if  there  are  other  materials 
for  estimating  the  annual  value  they 
should,  as  a  rule,  be  adopted  in  preference, 
or  at  least  be  considered  in  conjunction 
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with  cost  of  erection."  Now  tlie  Assessor 
iu  this  case  maintains  that  the  appellants 
have  no  reason  to  object  to  his  principle  of 
valuation,  because,  if  the  "revenue  prin- 
ciple "  is  to  be  applied,  the  result  would  be 
a  lower  valuation  than  that  at  which  he 
has  arrived.  Your  Lordship  has  pointed 
out,  and  I  agree,  that  if  the  "'revenue  prin- 
ciple" is  properly  applied  in  this  case  the 
valuation  will  be  much  higher  than  that 
made  by  the  Assessor.  I  make  the  further 
observation,  that  if  the  "contractor's  prin- 
ciple "  were  to  be  followed  out  in  the  pre- 
sent case  to  its  final  conclusion  it  might 
well  be  that  the  figure  arrived  at  would 
approximate  more  nearly  to  that  which  is 
claimed  by  the  appellants  than  to  that 
which  is  stated  by  the  Assessor.  The  Dean 
of  Faculty  argued  with  much  force  that  if 
the  "contractor's  principle"  were  to  be 
adopted  a  very  considerable  addition  would 
fall  to  be  made  on  account  of  the  electric 
undertaking's  liability  to  assessment  as  pro- 
prietors in  respect  of  their  wayleaves.  (He 
referred  to  Hay  v,  Edinburgh  Water  Com- 
pany, 12  D,  1240,  affirmed  1  Macph.  682. 
See  also  M'Ewan  v.  Corporation  of  Olaa- 
jroto,2F.  (H,L.)25.) 

Upon  the  manner  and  the  extent  to  which 
depreciation  ought  to  be  considered  and 
dealt  with  in  this  case,  I  agree  with  the 
views  expressed  by  your  Lordship.  It 
seems  to  me  that  in  a  question  of  this  sort, 
where  we  are  not  dealing  with  subjects 
actually  let,  the  extraordinary  cost  of  re- 
placing parts  of  the  heritable  subjects 
which  have  become  worn  out  and  require 
to  be  replaced  must  be  held  to  fail  upon  the 
landlord,  and  not  upon  the  tenant.  This 
cost,  in  my  judgment,  is  not  matter  of  de- 
duction in  ascertaining  the  letting  value  of 
the  subjects,  but  is  rather  to  be  viewed  as 
a  burden  upon  the  landlord's  rent  after 
that  rent  has  been  adjusted.  A  prudent 
landlord  would  provide,  as  by  the  Provi- 
sional Order  the  present  undertakers  are 
bound,  to  (and  do)  provide,  by  way  of  a 
reserve  fund.  This  view  appears  to  me  to 
be  in  accordance  with  Lord  Fraser's  opinion 
in  Falkirk  Gas  Company  (10  R.  651).  I 
observe  that  in  the  often-quoted  passage 
of  that  opinion  (page  755)  Lord  Fraser  in- 
cluded among  the  deductions  to  be  allowed 
"  the  expense  of  renovating  buildings,  gas- 
holders, mains."  The  word  "renovating" 
is  perhaps  ambiguous.  But,  reading  the 
whole  context,  1  do  not  doubt  that  his 
Lordship  meant  renewals  by  way  of  repair, 
and  not  replacements  involving  the  intro- 
duction of  new  heritable  subjects.'  On  the 
other  hand,  I  consider  that  a  deduction 
must  1)6  made,  as  Lord  Fraser  held,  and  as 
your  Lordship  holds,  in  respect  of  the 
tenant's  importation  into  the  concern  of 
moveable  capital,  and  that  at  a  consider- 
able percentage,  looking  to  the  perishable 
nature  of  the  articles. 

The  question  as  to  deduction  in  respect  of 
•tenant  s  profits  is  to  my  mind  one  or  great 
difficulty.  But  I  am  prepared  to  hold  that 
the  result  at  which  your  Lordship  has 
arrived,  and  the  reasoning  upon  whicn  it  is 
based,  are  right.  They  appear  to  me  to  be 
in   accordance  with    the  decision  of  this 


Court  in  Ayr  Harbour  Trustees  (1804,  21  R. 
807),  so  far  as  the  circumstances  of  that 
case  are  applicable  to  the  case  now  before 
us.  With  regard  to  the  apparent  specialty 
in  the  present  case,  we  are  referred  to  the 
terms  of  the  Provisional  Order,  and  among 
the  "facts  admitted  or  held  to  be  proved 
the  Magistrates  state  that  "  the  profit,  as 
shown  by  the  annual  accounts,  has  never  in 
any  year  approached  the  said  maximum." 
The  mode  in  which  your  Lordship  proposes 
to  deal  with  this  matter  appears  to  me  to 
afford  an  eminently  reasonable  solution, 
having  regard  to  the  existing  circum- 
stances, of  which  we  are  somewhat  imper- 
fectly informed. 

The  Court  was  of  opinion  that  the  de- 
termination of  the  Magistrates  was  wrong, 
and  that  the  annual  value  of  the  Dewar 
Place  Station  should  be  entered  at  £14,014 ; 
the  annual  value  of  the  M'Donald  Road 
Station  at  £16,678 ;  and  the  annual  value  of 
the  mains  throughout  the  burgh  at  £31,231. 

Counsel  for  the  Appellants — The  Dean  of 
Faculty  (Campbell,  K.C.)— Hunter,  K.C.— 
Kemp.  Agents — B.  Addison  Smith  &  Co., 
W.S. 

Counsel  for  the  Respondents  —  Clyde, 
K.C.  —  Cooper,  K.C,  —  Spens.  Agents  — 
Wisbart  &  Sanderson,  W.S. 


Saturday,  March  10. 

(Before  Lord  Low  and  Lord  Dundas.) 

BRITISH  LINEN  COMPANY  v. 
ASSESSOR    FOR    ABERDEEN, 

Valuation  Cases — Appeal  —  Competency— 
Appeal  on  Question  other  than  Vahie— 
Appeal  on  Question  of  Oionership  — 
VcuiuUion  of  Lands  (Scotland)  Amend- 
ment Act  1870  (42  and  43  Vict.  cap.  42), 
sec.  6  —  Valuation  of  Lands  {Seotlana) 
Act  1854  (17  and  18  Vict.  cap.  91)  and  1857 
(20  and  21  Vict.  cap.  58). 

Held  that  no  question   of   title   or 
ownership  could  be  raised  in  the  Valua- 
tion Appeal  Court,  which  Court  could 
only  entertain  questions  as  to  valuation, 
and  consequently  that  an  appeal  on  tiie 
ground  that  the  appellants'  name  bad 
been  erroneously  entered  in  the  valua- 
tion roll  as  proprietor  of  a  certain  herit- 
able subject,  was  incompetent. 
The  Valuation  of  Lands  (Scotland)  Amend- 
ment Act  1870  (42  and  43  Vict.  cap.  42),  sec.  6 
enacts — "  It  shall  be  lawful  for  any  person 
interested  to  complain  -to  the  .  .  .  ma^s- 
trates  of  any  burgh  under  the  Valuation 
of  Lands  (Scotland)  Acts,  to  the  effect  that 
anv  particular  set  forth  in  any  entry  in  the 
valuation  roll  for  such  .  .  .  burgh  .  .  . 
other  than  the  yearly  rent  or  value  of  the 
lands  and  heritages  to  which  such  entry 
refers,    has    been    set   forth    erroneously 
therein ;  and  such  complaint  shall  be  made 
and  disposed  of  in  the  same  manner  and 
subject  to  the  same  conditions  and  provi- 
sions (except  in  regard   to   the  rignt  of 
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requiring  a  case  to  be  stated)  in  and  under 
which  complaints  that  such  yearly  rent  or 
value  has  oeen  stated  by  the  assessor  in 
such  valuation  roll  at  otner  than  the  just 
and  true  amount  thereof  may  be  made  and 
disposed  of." 

The  provisions  of  the  other  sections  of 
the  different  Valuation  of  Lands  (Scotland) 
Acta  bearing  on  the  question  at  issue  are 
given  in  the  Judges'  opinions  infra. 

At  the  Valuation  Appeal  Court  held  at 
Aberdeen  on  13th  September  19(6  bv  the 
Magistrates  and  Town  Council  of  the 
Burgh,  the  British  Linen  Company  appealed 
against  the  following  entry  in  the  valua- 
tion roll  for  the  Burgh  for  the  year  ending 
Whitsunday  1908— 

Dcscriptioo  and  Situa- 

tioii  of  Subjects. 
D^rfP-      SubMts. 


YeMly 
Proprietor.  Occupier.    "ySI,"' 

Land       Great        The  British   Linen  Proprietor     £8 
(Sites)    Northern    Company  as  herit- 
Road  able  creaitors,  per 

J.  H.  Kellas,  agent, 
West  Snd  Branch, 
484  Union  Street 

The  Company  craved  that  the  said  entry 
should  be  deleted,  or  alternatively  that 
the  name  of  John  Ogg,  builder,  Aberdeen, 
should  be  inserted  as  proprietor  in  their 
place,  and  contended  "  (1)  tnat  they  are  not 
proprietors  of  the  said  land  3ite»  in  the 
sense  of  the  Lands  Valuation  Acts ;  (2)  that 
the  said  land  sites  have  at  present  no  asses- 
sable value ;  and  (3)  that  the  said  John  Ogg 
is  the  true  proprietor  of  said  laud  sites,  and 
his  nanae  should  be  inserted  as  such  if  any 
entry  is  made  thereanent." 

After  evidence  bad  been  led,  by  which 
certain  facts  unnecessary  for  this  report 
had  been  established,  the  Magistrates 
"unanimously  found  that  the  appellants 
are  proprietors  of  the  building  sites  in 
question  within  the  meaning  of  the  Valua- 
tion Acts,  and  that  the  entry  in  the  valuar 
tion  roll  ought  to  be  allowed  to  stand  for 
the  following  resisons,  namely,  .  .  ." 

The  Company  having  expressed  their  dis- 
satisfaction with  this  determination,  craved 
a  case  for  appeal,  and  a  case  was  stated. 
When  the  case  came  up  before  the  Valua- 
tion Appeal  Court  the  respondent,  the 
Assessor,  objected  to  its  competency  on 
the  ground  tnat  the  real  question  at  issue 
was  one  of  title  or  ownership,  on  which  no 
iq>peal  was  allowed. 

Argned  for  the  respondent  —  The  first 
contention  of  the  appellants  that  their 
name  was  wrongly  entered  in  the  roll  as 
proprietors  of  the  subject  raised  a  question 
of  title  or  ownership.  An  appeal  to  this 
Court  on  that  question  was  incompetent — 
Lord  Kyllachy's  opinion  in  Cuninghame  v. 
Asaeaaorfor  Ayrshire,  March  30,  1895,  22  B. 
606,  32  S.L.II.  463,  was  an  authority  for  the 
proposition  that  no  question  could  be  raised 
aere  except  as  to  valuation.  There  had 
been  cases  where  a  name  had  been  struck 
off  the  roll  on  appeal,  but  in  these  cases  the 
question  of  competency  had  not  been  raised. 
The  provisions  of  the  various  Valuation 
Acts  taken  together  negatived  any  right  to 
raise  that  question  here.  The  Act  of  1854 
gave  no  appeal  of  any  kind  to  this  Court, 
and    dealt   purely   with    the   question    of 


valuation.  It  gave  no  appeal  even  to  the 
magistrates,  except  on  the  question  of 
valuation.  The  Act  of  1857  for  the  first 
time  gave  an  appeal,  but  only  on  questions 
of  value,  and  only  where  the  assessor 
happened  to  be  an  o£9cer  of  Inland 
Revenue.  It  was  not  till  the  passing  of 
the  Act  of  1879  that  an  appeal  was  made 
competent  whether  the  assessor  was  an 
officer  of  Inland  Revenue  or  not,  and  sec- 
tion 6  of  that  Act  for  the  first  time  noticed 
the  question  of  the  entry  of  the  name  of 
the  proprietor,  and  provided  that  anyone 
aggrieved  thereby  might  complain  to  the 
magistrates,  but  that  their  decision  should 
be  final.  Suspension  was  therefore  the 
only  competent  remedy  open  to  a  person 
.  I  whose  name  was  wrongly  entered  in  the 
roll — Sfiarp  v.  Parochial  Board  ofljatheron, 
July  12,  1^  10  R.  1163,  20  S.L.R.  771.  The 
cases  of  Ritchie  and  Bryden's  Trustees  citeA 
by  the  appellants  did  not  apply,  as  the 
question  of  competency  was  not  raised  in 
them.  As  regards  the  second  contention  of 
the  appellants  there  was  no  material  stated 
in  the  case  for  considering  it.  There  was 
no  finding  of  the  Magistrates  with  regard 
to  it,  and  no  note  of  facts  held  proved  or 
admitted. 

Argued  for  the  appellants — The  Assessor 
here  was  an  officer  of  Inland  Revenue, 
so  the  Act  of  1879  was  out  of  this  case 
altogether.  The  1879  Act  did  not  take  away 
an  existing  right  of  appeal  but  gave 
an  additional  one  in  a  case  where  the 
assessor  was  not  an  officer  of  Inland 
Revenue.  The  construction  put  upon  the 
Acts  of  1854  and  1857  could  not  be  different 
now  from  what  it  was  before  1879,  and  if 
so  it  followed  that  this  appeal  was  com- 

Setent  —  Henderson,  March  11,  1871,  11 
[acph.  985,  9  S.L.R  445;  Glaas,  March  21, 
1872,  11  Macph.  988,  9  S.L.R.  448;  Maitland 
v.  Assessor  for  Midlothian,  February  10, 
1888,  15  R.  502,  25  S.L.R.  318;  Symington  & 
Sons  V.  Assessor  for  Coatbridge,  March 
14,  1895,  22  R.  588,  32  S.L.R.  431;  Rule  v. 
Abinger,  January  25,  1883,  10  R.  502,  20 
S.L.R.  323.  The  dicta  of  Lord  Kyllachy  in 
the  case  of  Cuninghame  were  not  neces- 
sary to  the  judgment  in  that  case.  The 
cases  of  Ritchie,  February  24,  1881,  9  R. 
1244,  and  Bryden's  Trustees,  February  24, 
1881,  9  R.  1244,  were  indistinguishable  from 
the  present  case,  and  it  was  never  suggested 
in  these  cases  that  the  appeal  was  incompe- 
tent. The  case  of  Sharp  was  not  similar  to 
the  present  case  because  there  the  assessor 
proposed  to  levy  a  double  assessment  on 
the  same  subject,  and  it  was  the  double 
assessment  that  was  struck  at  by  the  Court, 
no  question  of  valuation  being  involved. 

At  advising — 

Lord  Dundas — This  appeal  is  in  my 
opinion  incompetent  and  ought  to  be  dis 
missed,  upon  tne  ground  that  it  does  not 
present  any  proper  question  of  value  for 
our  decision.  The  accuracy  of  the  latter 
statement,  as  matter  of  fact,  does  not,  in 
spite  of  some  argument  to  the  contrary 
seem  to  me  doubtful.  There  is  no  evidence 
at  all  as  to  the  value  of  the  "Land  (Sites)' 
in  question;  the  case  contains  no  finding 
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by  the  Magistrates  in  regard  thereto,  and 
we  have  in  the  case  only  an  argumentative 
statement  by  the  appellants  and  a  counter 
statement  by  the  respondent.  The  sole 
question  raised  by  the  case  or  determined 
by  the  Magistrates  appears  to  me  to  be 
■whether  or  not  the  appellants  are  "pro- 
prietors" of  the  heritage  referred  to  within 
the  meaning  of  section  42  of  the  Lands 
Valuation  (Scotland)  Act  1854,  as  being 
persons  "  in  the  actual  receipt  of  the  rents 
and  profits  thereof."  The  question  there- 
fore which  was  mooted  but  not  decided  in 
Cuni-nghcvme  (1885,  22  R.  606)  is  here  raised 
for  decision,  viz.,  whether  the  Valuation 
Statutes  permit  an  appeal  from  the  magis- 
trates or  Valuation  Committee  to  tnis 
Court  except  upon  proper  questions  of  , 
value?  I  nave  considered  the  various 
statutes  as  carefully  as  I  can,  but  I  do 
not  propose  to  do  more  than  indicate 
in  outline  the  sequence  of  the  principal 
sections  of  the  statutes,  upon  a  con  - 
struction  of  which  I  have  come  to  the 
conclusion  that  the  views  indicated  by 
Lord  Kyllachy  in  Cuninghame'a  case  are 
sound  and  ought  to  be  given  effect  to. 

The  leading  Act,  17  and  18  Vict.  cap.  01, 
makes  provisions  which  require  attention 
for  appeals  and  for  complaints  against  the 
assessor's  valuation.  As  regards  appeals, 
section  5  provides  that  on  or  before  a 
certain  date  the  assessor  shall  transmit  to 
each  person  entered  in  his  valuation  a  copy 
of  the  appropriate  entry  in  the  roll,  along 
with  a  notice  that  if  he  "  considers  himself 
aggrieved  by  such  valuation  "  he  may  appeal 
against  the  same  to  the  commissioners  or 
magistrates  "  in  terms  of  this  Act."  Section 
8  authorises  the  holding  of  a  yearly  "court 
for  hearing  appeals  against  valuations  made 
by  such  assessors,  as  aforesaid,  under  this 
Act,"  and  the  deliverances  of  the  commis- 
sioners or  magistrates  are  declared  to  be 
"final  and  conclusive  and  not  subject  to 
review."  Section  0  provides  that  all  persons 
whose  names  have  been  entered  by  the 
assessor  in  the  valuation  roll  shall  be  entitled 
to  appeal  to  the  commissioners  or  magis- 
trates "  with  reference  to  such  entry,  pi-o- 
vided  always  that  the  appellant  shall,  six 
days  at  least  before  such  appeal  is  heard, 
intimate  in  writing  to  the  assessor  that  he 
is  to  maintain  such  appeal  and  specify  the 
amount  of  valuation  which  he  alleges  should 
be  substituted  for  the  amount  stated  by  the 
assessor."  Now  the  words  "with  reference 
to  such  entry"  are  certainly  very  wide,  and 
if  they  stood  alone  would  make  it  clearly 
competent  for  the  person  entered  in  the 
roll  to  appeal  to  the  commissioners  or 
magistrates  upon  matters  connected  with 
the  entry  other  than  that  of  value.  And 
the  words  of  the  proviso  have  been  said  to 
be  not  imperative,  but  only  directory, 
e^. ,  per  Lord  Well  wood  in  Symington  (18S^, 
22  R.  588).  The  respondents,  however,  urged 
that  their  effect  was  to  limit  the  right  of 
appeal  to  the  matter  of  value  only.  The 
point  is  not  strictly  here  before  us  for  deci- 
sion, but  I  may  say  that  my  opinion  is 
adverse  to  the  respondents'  contention  in 
regard  to  it. 

The  section  in  the  Act  of  1854  which  deals 


with  complaints  is  the  13th,  and  it  relates 
to  objections  taken  to  any  entry  in  the  roll, 
not  by  the  person  entered  but  by  a  third 
party.  The  section  provides  that  if  any 
complaint  is  made  to  the  commissioners  or 
magistrates,  sitting  as  an  appeal  court,  to 
the  effect  that  the  yearly  rent  or  value  of 
any  heritage  has  been  entered  in  the  roll 
"at  other  than  the  just  and  true  amount 
thereof,"  they  may  make  inquiry  into  such 
complaint  and  "may  thereupon  alter  the 
amount"  to  such  extent  as  may  appear  to 
them  to  be  just.  The  jurisdiction  of  the 
Appeal  Court  is  here,  I  apprehend,  clearly 
limited  to  the  question  of  value. 

Under  the  Act  of  1854,  therefore,  matters 
stood  thus,  that  complaints  (upon  value 
only),  and  appeals  (not  in  my  judgment  so 
limited),  were  competent  to  the  commis- 
sioners or  magistrates,  but  in  z'egard  to 
both  appeals  and  complaints  the  determin- 
ation or  the  commissioners  or  ma^trates 
was  final. 

The  next  Act  is  tha^  of  1857  (20  and  21 
Vict.  cap.  58).  By  its  first  section  the 
commissioners  or  magistrates  are  author- 
ised, if  they  think  fit,  to  appoint  an  officer 
of  Inland  Revenue  to  be  the  assessor.  The 
second  section  is  one  of  great  importance 
in  the  question  now  at  issue.  By  its  open- 
ing words  it  is  provided  that  "all  persons 
entitled  to  appeal  against  valuations  made 
by  the  assessors  appointed  under  the  said 
Act"  (i.e.,  the  Act  of  1854)  "shall  also  be 
entitled  to  appeal  under  and  subject  to  the 
like  rules  ana  regulations  against  the  valu- 
ations to  be  made  by  such  officer  or  officers 
of  Inland  Revenue  appointed  as  aforesaid 
under  this  Act."  The  section  then  enacts 
that  if  upon  any  such  appeal  any  officer 
of  Inland  Revenue,  or  the  person  appealing, 
shall  apprehend  the  determination  of  the 
commissioners  or  magistrates  "to  be  con- 
trary to  the  true  intent  of  the  said  Act," 
(viz.,  1854),  such  officer  or  person  may  re- 
quire the  commissioners  or  magistrates  to 
state  specially  and  sign  the  case  upon  which 
the  question  arose,  together  with  the  deter- 
mination thereupon,  to  be  submitted  to  the 
senior  Lord  Ordinary  and  the  Lord  Ordi- 
nary in  Exchequer  for  theii- opinion  thereon, 
and  according  to  the  opinion  of  these  judges 
"the  valuation  or  assessment  which  shall 
have  been  the  cause  of  the  appeal  shall  be 
altei-ed  or  confirmed."  The  constitution  of 
the  Valuation  Appeal  Court  was  altered  by 
the  Act  of  1887  (30  and  31  Vict.  cap.  80)  to 
its   present   condition — (section   8),   which 

Erovides  that  "any  valuation"  which  shall 
ave  been  confirmed  or  altered  in  con- 
formity with  the  opinion  of  the  judges  shall 
be  final  and  not  subject  to  review.  An 
appeal  to  the  judges  was  thus  (by  the  Act 
of  1857,  section  2j,  for  the  first  time  allowed, 
but  it  was  confined  to  cases  where  the 
assessor  was  an  officer  of  Inland  Revenue, 
I  think,  also,  although  the  language  of  the 
section  is  not  as  clear  and  precise  as  might 
be  desired,  that  its  intention  was  to  confine 
the  right  of  appeal  to  proper  questions  of 
value.  I  am  to  some  extent  infiuenced  in 
arriving  at  this  conclusion  by  the  language 
of  the  7th  section  of  the  Act  of  1870,  which 
will  be  presently  alluded  to.    But  even  upon 
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the  terms  of  the  section  now  under  con- 
sideration I  consider  that  "  the  valuation 
or  asaeaament"  ui)on  which  the  judges  were 
to  state  their  opinion  must  be  one  which 
consisted  of  or  at  all  events  included  a 
question  of  value  or  amount. 

The  only  other  statute  to  which  refer- 
ence need  be  made  is  that  of  1870  (42  and  43 
Vict.  cap.  42).  Section  6  makes  an  exten- 
sion of  the  provisions  of  section  13  of  the 
Act  of  1854  in  regard  to  complaints  by  third 
parties  "to  the  effect  that  any  particular 
set  forth  in  any  entry  in  the  valuation  roll 
.  .  .  other  than  the  yearly  rent  or  value  of 
the  lands  .  .  .  has  been  erroneously  set 
forth,"  and  provides  that  "  such  complaint 
shall  be  made  and  disposed  of  in  the  same 
manner  and  subject  to  the  same  conditions 
and  provisions  (except  in  regard  to  the 
right  of  requiring  a  case  to  be  stated)  in  and 
under  which  complaints  that  such  yearly 
rent  or  value  has  been  stated  by  the  Assessor 
in  such  valuation  roll  at  other  than  the  just 
and  true  amount  thereof  may  be  made  and 
disposed  of."  The  effect  of  this  section 
appears  to  me  to  be  (a)  that  in  regard  to 
the  right  of  an  appeal  to  the  commissioners 
or  Magistrates,  complaints  are  put  upon 
the  same  footing  as  appeals,  viz.,  that 
matters  other  than  mere  amount  may  com- 
petently be  brought  before  those  triouuals 
by  complaint,  as  they  could  be  (prior  to 
1857)  by  appeal;  and  (6J  that  by  clear 
implication,  though  not  ny  expression,  a 
stated  case  to  the  Judges  may  be  required 
in  the  case  of  complaints  upon  the  point 
of  value,  though  not  in  regard  to  other 
matters.  I  may  observe  that  this  last 
question  was  mooted  but  not  determined 
by  the  Valuation  Appeal  Judges  in  Rule  v. 
Abinger,  1883  (10  K.  502).  So  far,  then,  it 
seems  to  me  that  complaints  and  appeals 
(where  the  latter  were  from  cases  where 
the  Assessor  was  not  an  officer  of  Inland 
Bevenue)  were  made  to  stand  in  pari  casu. 
Tliis  was  no  doubt  a  very  right  and  proper 
footing.  But  then,  for  no  apparent  or  to 
my  mmd  conceivable  reason,  the  result,  if 
legislation  had  stopped  short  at  this  point, 
would  have  been  that  while  a  case  mi^bt 
have  been  required  upon  a  proper  question 
of  value,  either  upon  a  complaint  or  upon 
an  appeal  (when  the  assessor  was  an  officer 
of  Inland  Revenue),  no  such  right  would 
have  existed  in  the  case  of  an  appeal  to  the 
commissioners  or  magistrates  when  the 
assessor  was  not  an  officer  of  Inland 
Bevenue.  In  order,  as  I  conceive,  to 
remedy  this  anomaly,  section  7  of  the  1879 
Act  was  introduced.  It  enacted  that  in 
the  case  of  persons  entitled  to  appeal 
against  valuations  made  by  assessors  who 
are  not  officers  of  Inland  Revenue,  it  should 
be  lawful  for  such  person  appealing,  or  for 
such  assessor,  "if  he  shall  apprehend  the 
determination  of  the"  commissioners  or 
magistrates  upon  such  appeal  as  "to  the 
yearly  rent  or  value  or  the  lands  and 
heritages  to  which  such  appeal  relates,  to 
be  contrary  to  the  true  intent  of  the  said 
Acta,"  to  require  a  stated  case  to  the 
Judges,  and  according  to  the  opinion  of 
the  Judges  the  "  valuation  or  assessment 
which  shall  have  been  made  the  cause  of 


the  appeal  shall  be  altered  or  confirmed." 
Now  this  section  appears  to  me  to  provide 
in  explicit  terms  that  the  stated  case, 
where  the  valuation  in  question  was 
originally  made  by  an  assessor  who  was 
not  an  officer  of  Inland  Revenue,  must  be 
upon  "the  yearly  rent  or  value"  and  not 
upon  other  matters,  which,  as  I  have 
pointed  out,  are  as  I  read  the  Acts  left  to 
the  final  determination  of  the  commis- 
sioners or  magistrates  so  far  as  valuation 
purposes  are  concerned.  The  variation  of 
lapgua^e  from  that  used  in  section  2  of  the 
Act  of  1857  is  striking.  I  conceive  that 
the  intention  of  section  7  of  the  Act  of  1879 
was  to  make  it  quite  clear  that  the  case  to 
the  Judges  must  be  upon  "the  yearly  rent 
or  value  '  in  the  category  of  appeals  then 
under  immediate  consideration.  It  may 
possibly  have  been  owing  to  some  qualm  in 
the  mind  of  the  draughtsman  as  to  the  less 
precise  and  specific  language  which  had 
been  employed  in  section  2  of  the  Act  of 
1857,  that  clause  3  of  the  1879  Act  was 
inserted,  which  provides  that  "the  recited 
Acts  and  this  Act  shall  be  read  and  con- 
strued together,  and  may  together  be 
referred  to  as  the  Valuation  of  Lands  (Scot- 
land) Acts."  As  I  have  already  observed, 
it  Is  difficult,  if  not  impossible,  to  imagine 
why  the  appeal  by  way  of  stated  case 
should  be  intentionally  confined  by  the 
Legislature  within  narrower  limits  when 
the  assessor  was  not  an  officer  of  Inland 
Revenue  than  when  he  was  such  an  officer. 
The  later  Act  is,  I  think,  definite  and 
specific  as  to  the  scope  of  appeal  intended 
to  be  allowed  in  the  former  category,  and 
reading  and  construing  the  Acts  together, 
as  I  am  enjoined  to  do  by  the  section  last 
quoted,  I  consider  that  the  scope  of  appeal 
applicable  to  the  latter  category  of  cases, 
which  was  introduced  by  the  Act  of  1857, 
must  be  held,  in  accordance  with  the  reason 
and  good  sense  of  the  matter,  as  well  as 
upon  a  fair  construction  of  the  language  of 
section  2,  to  be  identical. 

If  the  views  which  I  have  expressed  are 
well  founded  this  appeal  is  not  competent. 
The  result  of  this  decision  will  not,  I  appre- 
hend, be  far  reaching  as  regards  the  future 
practice  of  this  Court.  So  far  as  I  am  aware, 
only  four  cases  are  recorded  prior  to  this 
case,  where  the  present  objection  to  the 
competency  of  the  appeal  might  have  been 
sustained.  In  two  of  these  (viz.,  Peter 
Ritchie  and  Bryden'a  Trustees,  both  re- 
ported under  date  24th  February  1881,  9  R. 
1245),  where  the  merits  involved  seem  to  be 
similar  to  those  of  the  present  case,  the 
question  of  competency  'does  not  appear  to 
have  been  in  any  way  raised  or  noticed.  It 
was,  however,  raised  in  the  earlier  case  of 
Glass  (1871,  11  Macph.  983),  upon  which  the 
appellants  here  relied.  The  question  there 
was  whether  two  separate  properties  be- 
longing to  the  appellant  ought  to  be  entered 
in  the  valuation  roll  in  two  or  more  entries 
or  in  one  entry.  The  commissioners  de- 
cided for  separate  entriea  They  stated  a 
case  to  the  Judges,  but  added  a  note  to  the 
effect  that  "  a  case  to  the  Judges  was  only 
competent  in  a  matter  of  valuation,  and 
the  question  whether  certain  subjects  were 
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to  be  entered  in  two  or  more  entries  or  in 
one  entry  they  held  was  left  to  the  discre- 
tion of  the  comraisgioners,  and  their  deci- 
sion was  final."  The  ViUnation  Judges, 
Lords  Onnidale  and  Miue,  "  held  that  the 
commissioners  were  right."  That  was 
their  decision  upon  the  merits  of  the  appeal. 
Bat  there  is  no  trace  in  the  scanty  report 
of  the  case  as  to  their  Lordships'  attitude 
towards  its  suggested  incompetency,  nor 
whether  the  point  was  pressed  in  argument 
or  not.  I  presume  that  their  Lordships 
must  have  held  the  appeal  to  be  competent ; 
and  it  appears  to  me  to  be  at  least  probable 
that  they  did  so  upon  the  grouna  that  a 
question  of  value  was  involved,  because  it 
appears  from  the  report  that  the  appel- 
lant's object  in  contending  for  a  smgle 
entry  was  "  to  give  him  the  benefit  of  hav- 
ing the  house  of  Arlary  valued  along  with 
the  lands  of  Milnathort  as  regards  the 
assessment  for  the  poor's  rates.'  I  do  not 
think  that  the  case  of  Glasn  can  be  rejrairded 
as  a  reliable  g^ide  in  this  matter.  The  re- 
maining case  to  be  referred  to  is  that  of 
Cuninghame  (1805,  22  R.  506),  to  which  I 
alluded  at  the  outset.  No  objection  to  the 
competency  of  the  appeal  was  there  stated 
or  argued.  Lord  Wellwood  considered  it 
unnecessary  to  express  an  opinion  in  re- 
gard to  it,  because  he  thought  that  the 
question  of  value  and  the  other  questions 
raised  were  too  closely  mixed  up  to  be 
separable.  But  Lord  Kyllachy,  while  re- 
serving entire  his  opinion  upon  the  point, 
expressed  very  forcible  views,  for  which  he 
stated  his  reasons,  adverse  to  the  com- 
petency of  the  appeal.  His  Lordship's 
observations  have  not,  of  course,  tne 
weight  of  a  decision,  and  he  had  not  had 
the  point  debated  by  counsel.  We  have 
had  the  benefit  of  a  rail  argument  and  the 
result  has  been  to  satisfy  me  that  the  views 
suggested  by  Lord  Kyllachy  were  well 
founded.  I  believe  that  the  opinion  which 
I  have  now  expressed  is  in  accordance  with 
Lord  Kyllachy's  reasoning  as  well  as  with 
the  conclusion  which  he  tentatively  indi- 
cated. 

Lord  Low — 1  agree  with  your  Lordship 
that  we  have  no  materials  supplied  to  us  in 
this  case  upon  which  we  can  form  an 
opinion  the  one  way  or  the  other  in  regard 
to  the  yearly  value  of  the  piece  of  vacant 
g^iind  in  question,  and  indeed  if  it  had 
not  been  that  the  appellants  maintain  that 
they  are  wrongly  entered  in  the  valuation 
roll  as  proprietors  I  do  not  suppose  that 
they  would  have  objected  to  tne  trifling 
sum  which  the  Assessor  fixed  as  the  yearly 
value.  The  true  object  of  the  appeal  is  to 
obtain  the  opinion  of  the  Court  upon  the 
question  whether  or  not  the  appellants  are 
proprietors  of  the  ground  within  the  mean- 
ingVif  the  Valuation  of  Lands  Act  1854  ? 

That  being  the  onlyquestion  on  the  merits 
which  is  properly  brought  befoi-e  us,  and 
with  which  we  could  deal,  the  preliminary 
question  has  been  raised,  whether  an  appeal 
to  this  Court  in  regard  to  any  entry  in  the 
valuation  roll  except  that  of  the  yearly 
rent  or  value  is  competent? 

That  appears  to  me  to  be  a  question  of 


Tery  considerable  difflcnltT.  owing  to  the 
perplexing  manner  in  whicn  the  provisions 
of  the  dufferent  statutes  dealing  with 
i^nieals  hare  been  framed. 

1  agree  with  yoor  Lordship  that  under 
the  Act  of  18&(  an  appeal  is  alloired  to  tbe 
commisBionets  ot  supfdy  or  to  the  magis- 
trates, as  the  case  may  be,  in  regard  to  any 
of  the  particulars  which  the  statute  requires 
to  be  entered  in  tbe  valuation  roll.  I  do 
not  think  that  it  could  be  doubted  that  that 
was  the  case  if  it  had  not  been  for  the  pro- 
viso to  the  9th  section  whi«di  your  Lotddiip 
has  quoted.  The  purpose  of  that  proviso, 
however,  was  merely  to  regulate  laocednre, 
and  I  may  observe  that,  even  as  a  rule  of 
procedure  it  is  directory  rather  than 
unperative,  because  no  penalty  is  attached 
to  failure  to  give  the  notice  required.  I  am 
therefore  of  opinion  that  the  proviso  cannot 
be  read  as  qualifying  the  enacting  part  of 
the  section,  which  when  read  along  with 
other  provisions  in  the  Act,  and  notably 
those  of  section  5,  seems  to  me  to  make  it 
clear  that  the  appeal  allowed  from  the 
assessor  to  the  commissioners  or  magis- 
trates is  not  limited  to  the  question  of 
value  only. 

That,  indeed,  is  not  a  matter  upon  whidi 
it  is  necessary  that  we  should  express  an 
opinion,  but  I  have  referred  to  it— (I)  be- 
cause the  Solicit(n--General  argued  that  no 
appeal  was  allowed  even  to  the  commis- 
sioners or  magistrates  except  upon  the 
question  of  value;  and  (2)  because  it  has 
some  bearing,  as  I  shall  show  afterwards, 
upon  the  question  of  the  limit,  if  any, 
wnich  is  placed  upon  the  right  of  appeal  to 
this  Court. 

That  right  was  first  conferred  by  the  2nd 
section  of  the  Act  of  1857,  and  with  that 
section  begin  the  difficulties  of  the  question 
with  which  we  are  dealing.  As  your  Lord- 
ship has  pointed  out,  the  section  only  gives 
a  right  of  appeal  where  the  assessor  is  an 
officer  of  Inland  Revenue.  Why,  where 
the  assessor  was  not  an  officer  of  Inland 
Revenue,  neither  he  nor  (what  is  much 
more  surprising)  a  person  whose  name  was 
entered  in  the  valuation  roll  was  given 
right  to  appeal  is  a  question  to  which  I 
have  never  heard,  nor  can  I  imagine,  any 
answer.  Perhaps  it  was  a  mere  oversight, 
but  if  so  it  is  remarkable  that  it  was  not 
corrected  for  two  and  twenty  years,  when 
the  Act  of  1879  was  passed. 

In  so  far  as  the  language  employed  is 
concerned  I  think  that  the  2nd  section  of 
the  Act  of  1857  is  wide  enough  to  include 
on  appeal  in  regard  to  any  of  t£e  particulars 
entered  in  the  roll,  although  it  is  also 
capable  of  being  construed  as  limited  to  the 
question  of  value  only.  An  appeal  is  given 
ii  the  assessor,  or  a  person  whose  name  is 
entered  in  the  roll,  apprehends  the  deter- 
mination of  the  commissioners  or  the 
magistrates  "to  be  contrary  to  the  true 
intent  of  the  said  Act"  (i.e.,  the  Act  of 
1854).  Now,  that  phrase  is  wide  enough  to 
include  such  a  question  as  is  raised  in  this 
case,  because  to  enter  in  the  roll  as  pro- 
prietor a  person  who  is  not  proprietor  is 
certainly  contrary  to  the  true  intent  of 
the  Act. 
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But  then  the  section  proceeds  to  say  that, 
according  to  the  opinion  of  the  two  Jud^^ 
to  whom  an  appeal  is  given,  "  the  valuation 
or  assessment  which  shall  have  been  the 
cause  of  the  appeal  shall  be  altered  or 
conflrmed."  I  think  that  the  scope  of  the 
appeal  allowed  by  the  section  depends  upon 
the  meaning  to  oe  attached  to  the  words 
"valuation  or  assessment,"  because  it  is 
plain  that  if  these  words  are  used  as  being 
equivalent  to  the  words  "yearly  rent  or 
value,"  and  as  not  including  anything 
more,  the  right  to  appeal,  however  wide 
the  terms  in  which  it  may  be  jfiven,  is  in 
effect  limited  to  the  one  question  of  value. 

Before  considering  the  meaning  of  the 
words  "valuation  or  assessment,"  however, 
I  have  something  to  say  upon  the  7th  section 
of  the  Act  of  1879. 

One  object  of  that  section  undoubtedly 
was  to  correct  the  anomaly  created  by  the 
Act  of  1857,  the  result  of  which  was  that,  if 
the  assessor  happened  not  to  be  an  ofiScer 
of  Inland  Revenue,  no  appeal  could  be 
taken  from  the  determination  of  the  com- 
missioners or  magistrates.  I  confess  that 
I  should  have  thought  that  that  was  the 
sole  object  of  the  section,  because  I  can 
imagine  no  reason  why  the  right  to  appeal, 
or  the  scope  of  the  appeal,  should  uffer 
according  as  the  assessor  is  or  is  not  an 
oiBcer  of  Inland  Revenue ;  but  here  again 
the  terms  in  which  the  section  is  framed 
gfive  rise  to  much  perplexity.  If  nothing 
more  was  intended  than  to  put  matters  as 
regarded  appeals  in  cases  where  the  assessor 
was  not  an  officer  of  Inland  Revenue  upon 
the  same  footing  as  in  cases  where  the 
assessor  was  an  officer  of  Inland  Revenue, 
one  would  have  expected  that  the  pro- 
visions of  the  2nd  section  of  the  Act  of  1857 
would  simply  have  been  declared  to  apply 
to  the  former  case.  But  that  is  not  what 
the  7th  section  does,  because  it  makes  no 
reference  to  the  Act  of  1857  at  all,  and  the 
appeal  which  is  allowed  is  expressly  limited 
to  the  question  of  the  "yearly  rent  or 
value."  Why  was  that  course  followed? 
I  can  only  suggest  two  answers,  both  of 
which  appear  to  me  to  be  unsatisfactory. 
In  the  fli«t  place,  it  may  have  been  intended 
that  the  appeal  should  be  limited  when  the 
assessor  was  not  an  officer  of  Inland 
Revenue.  That,  no  doubt,  would  account 
for  the  absence  of  any  reference  to  the  2nd 
section  of  the  Act  of  1857,  and  to  the 
alteration  of  the  terms  in  which  the  appeal 
was  given.  But  here,  as  I  have  just  said, 
the  difficulty  arises,  that  there  is  no  con- 
ceivable reason  why  the  right  of  appeal 
should  be  more  limited  in  the  one  case  than 
in  the  other.  The  other  answer  which  I 
can  suggest  is,  that  it  was  thought  that  the 
2nd  section  of  the  Act  of  1867  did  not  make 
it  sufficiently  clear  that  the  appeal  was 
limited  to  the  question  of  value.  But  if 
that  was  the  view,  why  was  not  that 
section  amended  so  as'to  make  its  meaning 
quite  clear  ? 

These  considerations  have  occasioned  me 
much  hesitation  in  forming  an  opinion  upon 
the  question  at  issue,  on  account  of  the 
difficulty  of  finding  any  intelligible  prin- 
ciple underlying  the  various  enactments. 


There  is,  however,  a  provision  in  the  7th 
section  of  the  Act  of  1879  to  which  I  have 
not  yet  referred,  but  which  I  think  throws 
a  good  deal  of  light  on  the  subject.  That 
provision  is  that  according  to  the  opinion 
of  this  Court  "the  valuation  or  assessment 
which  shall  have  been  the  cause  of  the 
appeal  shall  be  altered  or  conflrmed." 
There  can  be  no  question,  1  apprehend, 
that  the  words  "valuation  or  assessment" 
are  there  used  as  meaning  the  yearly  rent 
or  value  and  nothing  more.  But  the  pro- 
vision is  identical  with  that  which  is  con- 
tained in  the  Act  of  1857,  and  I  think  that 
there  is  a  very  strong  presumption  indeed 
that  the  words  "valuation  or  assessment" 
are  used  in  both  sections  in  the  same  sense. 
I  say  so  because  the  subject-matter  of  both 
sections  is  the  same — appeals,  namely  by 
the  assessor  or  a  party  in  regard  to  an 
entry  in  the  valuation  roll;  the  Courts 
from  and  to  which  the  appeal  maybe  taken 
are  the  same  in  both  sections;  and  the 
words  "valuation  or  assessment"  are  used 
in  both  sections  as  (in  effect)  defining  what 
is  the  jurisdiction  of  the  Court  of  Appeal. 

Further,  I  cannot  avoid  attaching  con- 
siderable importance  to  the  fact  that  no 
reason  can  lie  suggested  why  the  right  of 
appeal  given  in  the  one  section  should  be 
different  from  that  given  in  the  other,  and 
seeing  that  the  first  section  is  open  to  con- 
struction and  the  second  is  absolutely  clear, 
I  think  that  the  former  must  be  construed 
so  as  to  make  it  square  with  the  latter. 

There  is  another  consideration  which 
points  in  the  same  direction.  Your  Lord- 
ship has  referred  to  the  sections  dealing 
witti  complaints— the  13th  section  of  the 
Act  of  1854  and  the  6th  section  of  the  Act 
of  1879.  By  these  sections  complaints  can 
be  made  by  third  parties  to  the  commis- 
sioners or  magistrates  both  in  regard  to 
the  yearly  value  and  to  entries  in  the  roll 
other  than  the  yearly  value.  That  is  con- 
sistent with  the  view  which  I  have  indi- 
cated in  regard  to  appeals  to  the  commis- 
sioners or  magistrates  under  the  Act  of 
1854,  namely,  that  appeals  to  these  bodies 
are  competent  in  regard  to  any  entry  in 
the  roll.  Again,  as  your  Lordship  has 
pointed  out,  a  complaint  in  regard  to  the 
yearly  value  may  be  appealed  to  this  Court 
rrom  the  commissionei'S  or  the  magistrates, 
while  a  complaint  in  regard  to  any  other 
entry  cannot  be  so  appealed.  That  appears 
to  me  to  confirm  the  view  that  appeals  to 
this  Court  under  the  2nd  section  ot  the  Act 
of  1857  and  the  7th  section  of  the  Act  of 
1879  are  limited  to  the  question  of  value, 
because  it  enables  the  same  principle  to 
be  consistently  applied  throughout.  The 
result,  therefore,  appears  to  me  to  be  this — 
(1)  Any  entry  in  the  roll  can  be  brought 
under  review  of  the  commissioners  or 
magistrates,  either  by  a  person  whose 
name  is  entered  in  the  roll  or  by  a  third 
party;  (2)  the  determination  of  the  com- 
missioners or  the  magistrates  in  regard  to 
the_  yearly  value  can  be  brought  under 
review  of  this  Court  either  by  the  person 
whose  name  is  entered  in  the  i-oll,  or  dv  the 
assessor,  or  by  a  third  party;  but  (3)  no 
appeal  at  the  instance  of  anyone  is  allowed 
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from  the  determination  of  the  commis- 
sioners or  the  magistrates  in  regard  to  any 
entry  other  than  that  of  the  yearly  value.*  ' 
I  therefore  concur  with  your  Lordship 
that  the  appeal  is  incompetent  and  must 
be  dismissed. 

The  Court  dismissed  the  appeal. 

Counsel  for  the  Appellants  —  Dickson, 
K.C.— M'Phail.  Agents— Mackenzie  &  Ker- 
mack,  W.S. 

Counsel  for  the  Respondent — Solicitor- 
General  (Ure,  K.C.)  —  Chree.  Agents  — 
Gtordon,  Falconer,  &  Fairweather,  W.S. 


Saturday,  March  10. 

(Before  Lord  Low  and  Lord  Dundas.) 
HAWICK  PARISH  COUNCIL  v.  URBAN 
ELECTRIC  SUPPLY  COMPANY, 
LIMITED. 

VcdiuiHon  Ca-tes— Electric  Lighting  Works 
—Principle of  Valuation— •'Contractor's" 
Principle  or  "  Revenue  "  Principle. 

A  company  was  proprietor  of  electric 
works  and  of  the  mains  connected  there- 
with. The  undertaking  had  been  in 
operation  for  two  and  a-half  years,  and 
two  balance-sheets  had  been  issued. 
Held  that  the  "revenue'!  or  "profits" 
principle  was  rightly  applied  to  arrive 
at  the  yearly  value. 

Valuation  Cases— Electric  Lighting  Works 
— ' '  Revenue  "    Principle  —  Deductixyna  — 
Allowances  for  Repairs  and  Depreciation . 
In   applying    the  revenue  or  profits 
principle  for  the  purpose  of  reaching 
the   yearly  value  of   electric    lighting 
works  erected    two   and   a-half   yeai-s 
previously,  the  magistrates  allowed  as 
deduction  for  repairs  and  depreciation 
of  machinery  not  the  amount  expended 
a«  appearing  in  the  balance-sheet  but 
an  estimated  amount  to  be  expended 
over  a  courae  of  years.    On  an  appeal 
the  Court   approved   the   yearly  rent 
arrived  at  by  allowing  such  estimated 
amount  as  a  deduction. 
At  a  meeting  of   the  Magistrates  of  the 
burgh  of  Hawick,  held  at  Hawick  on  the 
11th  and  28th  September  1905,  for  the  pur- 
pose of  hearing  appeals    and   complaints 
against  the  valuations  by  the  Burgh  Asses- 
sor in  terms  of  the  Lands  Valuation  Acts, 
there  was  submitted  a  complaint  by  the 
Parish  Council  of  the  parish  of   Hawick 
against  the  following  entry  :— 

No      I>«s<:nption  of  p,„„ri«™             Tenant  and      Yearly  Kent 

""■        Subjects.  Propnetof.              Occupier.          orv'alue 

20       Electric  urban  Electric    said  Companjt      £400 

Woriia  Supply  Co., 
Lid. 

Malnain  Do.                      Do                 £400 
Bnrgh 

The  Parish  Council  asked  that  the  valua- 
tion of  the  works  should  be  increased  to 
£076,  and  of  the  mains  to  the  like  sum  of 
£675,  or  otherwise  that  the  cumulo  rent  of 
the  said  lands  and  heritages  should  \te 
increased  to  £1360. 


The  Magistrates  having  sustained  the 
valuation,  the  complainers  craved  a  case  to 
be  stated. 

The  case  stated — "  The  said  company  are 
proprietors  of  electric  works  and  of  the 
mains  connected  therewith,  constructed  by 
them  in  the  years  1902-08  and  -04.  The 
said  works  have  been  in  operation  about  2} 
years.  The  following  figures  taken  from  the 
company's  balance-sheet  for  1904  show  the 
expenditure  upon  the  said  lands  and  heri- 
tages allocated  as  between  landlord  and 
tenant,  viz. — 

Capital. 

Jjindlonl. 


Lands 

BuiMings . 

Haebinery 

Accumulators 

Mains    (less     £60     outside 

Biirgb)  . 
Meters 

Electrical  Instruments 
ProTisional  Order 
Wirinf  siid  Motors 
Public  Lamps    . 


£00 

7,266    2 

13,886  17 

0    0 


18,60* 
0 
900 
0 
0 
0 


Tenant. 
£00 

1,000  0 
2,100  0 
1,M3  11 

0    0 

?,280  18 

364    S 

499  IS 

3,185  10 

2,534  19 


«40,652    7  10  £13,608  17 

"The  feu-duty  payable  for  the  ground 
is  £51.        .        ...        .        .        .        . 

"Thereafter  the  complainers  contended 
that  in  assessing  the  yearly  rent  or  value 
regard  must  be  had  to  the  capital  expendi- 
ture as  well  as  to  the  profits  of  the  preced- 
ing year.  Upon  the  basis  of  the  former 
they  submitted  the  following  statement  or 
calculation  of  the  rent  on  the  percentage 
or  '  contractor's  principle,'  viz. — 
Cost  of  buildings     .  .     £7.265  0  0 

Allow  for  depreciHtion  at  2^. 
per  cent,  per  annum. 
Present  value ....     £6,968  0  0 
Percentage  at  6  per  cent.  .  £417  0  0 

Add  feu  duty 51  0  0 

Heritable  machinery  cost         .  £13,886  0  0 

Allow  for  depreciation  at  10 
per  cent,  per  annum. 
Present  value .  .  £12,876  0  0 

Percentage  at  7^  per  cent.  .  965  0  0 

Rent  of  buildings  and  plant .  £1433  0  0 

Cost  of  main.'! .  .  £18,600  0  0 

Allow  for  depreciation  at  10 
per  cent,  per  annum. 
Present  value  ....   £15,100  0  0 
Percenta^'c  lher(>oii  at  S  per  cent.     .  765  0  0 

Total  renUl £2188  0  0 

"Upon  the  basis  of  the  'profits  principle' 
the  complainers  submitted  the  following 
calculation  of  the  rent,  proceeding  upon 
the  statement  of  the  revenue  and  expen- 
diture as  contained  in  the  balance-sheet  of 
the  company  for  the  year  1904,  viz.  :— 
Gross  revenue £:i743  13  5 

KXPKNDITUKB. 

Qeiieration  — 

Coals  and  other  fuel         .  .    £39613    2 

Oil,  waste,  &c.        .         .  .        43 16    2 

Proportion  of  salaries  .        36  17    0 

Wages 2821310 

Repairs — 

Machinery    .         .    £34  17  1 

Instrutnentsandtools     3    4  9 


Accumulators 


66  16  11 

— 104  18    9 

£864  18  11 


Carry  foneard,    £864  18  11  £3743  18  5 
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BroivM/ormard,    £864  18  11  £8748  13  6 
Distribction — 
Praportionafularies£13  19    8 
Wages .  .      14  12   4 

Repairs  of  metera,&c.    5  14    8 

34    6    8 

Public  lamps — 
Atteadance  and  re- 
pain  .  £127  18   5 
Renewals  .      65 12    2 

193  10   7 

Rates  and  taxes— one  half    for 

tenants      .  .        421110 

Insurance  12    8    8 

Hanagement— 
Proportion      of 

salaries  .  £165  19    7 

Stationery    and 

printing    .        .      18 10    4 
Oeneral    establish- 
ment charges  55.14   5 

240   4   4 

1388    1  0 

Nett  revenue £2355  12  5 

Allow    6  per  cent,  for  tenant's  floating 
capital  £13,000 650    0  0 


Allow  20  per  cent,  for  tenant's  profit 
Leaving  for  rent     . 


£1705  12  5 

341    2  5 

£1364  10  0 

"  The  groaa  revenue  for  the  year  1904,  viz., 
£3743,  13s.  6d.,  contained  in  the  balance 
sheet  for  the  year  as  compared  with  the 
gross  revenue  of  the  previous  year,  viz., 
£2810,  78.  3d.,  showed  an  increase  of  £882, 
168.  2d. 

"The  company  accepted  the  figures 
stated  by  the  appellants,  subject  to  the 
following  (jualiflcations :  —  (1)  That  there 
should  be  included  as  a  deduction  the  law 
expenses,  £10,  lOs.  (2)  That  there  should 
also  be  included  as  a  deduction  the  head 
ofiQce  printing  expenses  of  the  balance-sheet, 
£0.  (3)  That  there  should  also  be  included 
as  a  deduction  the  expenses  of  audit,  £27. 
(4)  That  the  actual  expenses  of  repair 
appearing  in  the  balance-sheet  for  the  past 
two  years  should  not  be  regarded  as  indi- 
cating the  expenditure  one  year  with 
another,  and  in  place  thereof  there  should 
be  included  a  sum  representing  the  esti- 
mated annual  average  allowances  for  repairs 
and  depreciation.  They  submitted  a  state- 
ment bringing  out  these  as  follows,  viz.: — 

AlLOWAHUBS  fob  RBPAIBS  AMD  Dbfbiciatioh. 
2}  per  cent,  on  £1000  furniture  and  fittings  .    £  25   0  0 

5  per  cent,  on  £2100  of  moTeable  machinery       105    0  0 
lo  per  cent,  on  £1643  of  accumulators .  246    9  0 

6  per  cent,  on  £2280  of  meters    .  .114    0  0 

5  per  cent,  on  £364  electrical  instruments 

(moveable) 18    4  0 

24  per  cent  on  £15,986  heritable  machinery, 
which,  it  woaid  be  presumed,  a  tenant 
would  be  required  to  keep  in  running 
condition 899  13  0 

6  per  cent,  on  £3186  wiring  and  motors  159   6  0 
2^  per  cent,   on  £900  heritable  electrical 

instruments 22  10  0 

1  per  cent  on  £18,600  mains  and  cables       .      186  12  0 

£T276l3  0 
and  (5)  That  the  floating  capital  required  by 
a  tenant  should  be  stated  at  £14,378  in  place 
of  £13,000. 

"Giving  effect  to  these  contentions,  the 
Companv  put  in  a  statement  bringing  out 
the  yearly  rent  or  value  as  follows,  viz. : — 

VOL.  XUII. 


Gross  revenue £3748  18  S 

EXPCMDITDBI. 

Qeneration — 
Coals  and  other  fuel  '    .         .    £39613    2 
Oil,  waste,  water,  rtc.    .  43  16    2 

Proportion  of  salaries             .        36  17    0 
Wages 282  1310 

Distribution- 
Proportion  of  salaries  £13  19  8 
Wages  .  14  12  4 

Public  lamps,  attend- 
ance, and  repairs     127  18  5 
Public  Iamps,renewals  65  12  2 


Rates  and  taxes 
Insurance 
Law  expenses 


45  0  0 
12  8  8 
10  10  0 


Management — 

Proi)grtionofsalaries£165  19  7 

Stationery  and  print- 
ing (local) .  18  10  4 

Stationery  andprint- 
ing  (head  office)  5    0  0 

Oeneral    establisli- 
ment  charges  55  14  S 

Auditors'  fees  (Board 
of  Trade)  .        .       27    0  0 


290    1    3 


272    4    4 


Allowance  for  Repairs  and  Depreciation- 
As  detailed  above .... 


Allow  5  per  cent,   on  tenant's  floating 
capita],  say  £14,378  .... 

20  per  cent  tenant's  profit 


1322  5  9 

£2421  7  8 
1276  18  0 

£1144  14  8 
718  18  0 

£426  16  8 
85  3  4 

ASSESBKU  RkNT. 

On  works  .     £170    6  8 

On  mains  .         .        .       170    6  8 


£340  18  4 


£340  13  4 

"The  company  further  replied  and  con- 
tended— (1)  that  the  existing  valuation  of 
£800  had  been  arrived  at  last  year  on  a  con- 
sideration of  the  accounts  shewing  the  ac- 
tual expenditure  and  profits,  and  having 
regard  to  the  whole  circumstances,  and  was 
fixed  as  the  probable  amount  of  rent  which 
one  vear  with  another  could  be  obtained 
for  tne  subjects,  (2)  that  as  there  had  been 
no  change  of  circumstances  to  justify  any 
increase  of  the  valuation,  it  was  right  that 
the  said  valuation  of  £^00  should  be  con- 
tinued in  hocatatu,  (3)thatthetruemethodof 
arriving  at  the  annual  value  was  to  con- 
sider what  would  be  obtained  from  a  ten- 
ant as  rent  one  year  with  another,  and  for 
that  purpose  to  take  into  account  the  pro- 
fits wnicn  would  be  earned  one  year  with 
another,  (4)  that  in  considering  the  pro- 
bable rent  it  was  proper  to  keep  in  view, 
inter  alia,  (a)  that  in  an  electrical  under- 
taking like  the  present  a  large  proportion 
of  perishable  plant  is  used,  (S)  that  the  ex- 
penditure in  repairing  and  keeping  up  this 
plant  varies  greatly  in  different  years — ^lie- 
ing  almost  nominal  at  the  start,  and  por- 
tions requiring  little  or  nothing  done  to 
them  for  three,  four,  or  five  years,  and  at 
intervals  involving  large  expenditure,  (c) 
that  the  frequency  and  extent  of  such  re- 
pairs depends  gn:%atly  on  how  the  plant  is 
used  and  looked  after  by  those  who  work 
it,  (d)  that  the  actual  figures  appearing  in 
the  company's  accounts  for  this  year  and 
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last  year,  being  the  first  two  years  of  the 
workiDg  of  the  plant,  are  no  proper  measure 
of  what  a  tenant  would  have  to  provide  for 
one  year  with  another,  ■  and  01  what  he 
would  require  to  take  into  account  in 
estimating  rent,  (e)  that  many  expensive 
machines  and  instruments  are  used  in  carry- 
ing on  the  undertaking,  which  because  of 
their  attachments  may  De  regarded  as  herit- 
able but  which  are  m  themselves  jjerish- 
able  plant,  and  which,  if  the  works  were 
let,  would  require  to  be  kept  in  running 
and  working  order  by  the  tenant  who  used 
them,  if)  that  the  allowances  for  such 
repairs,  and  for  keeping  the  said  plant  in 
good  working  order,  which  are  set  forth  in 
wie  statement  produced  by  the  company, 
are  moderate  and  reasonable,  as  demon- 
strated by  actual  working  and  experience 
in  similar  iindertaking^,  and  were  such  as  a 
tenant  would  require  to  take  into  account 
in  estimating  the  profit  to  be  earned  and 
the  rent  to  be  paid  for  the  subjecta,  and  ia) 
with  regard  to  the  specific  objection  of  the 
appellants  as  to  the  items  of  law  expenses 
and  auditors'  fees,  that  these  were  neces- 
sary, because  a  Provisional  Order  had  to  be 
obtained  by  a  tenant  working  such  an 
undertaking,  and  an  audit  was  compul- 
sory  

"The  ma^strates  held  it  proved  (1)  that 
in  an  electrical  undertaking  like  the  pre- 
sent there  is  a  large  amount  of  plant  and 
machinery  both  heritable  and  moveable 
which  is  perishable  in  the  using,  (2)  that 
the  expenditure  required  for  keeping  up 
and  repairing  such  plant  and  machinery 
may  vary  considerably  from  year  to  year, 
and  that  although  small  in  one  year  it  may 
be  very  heavy  in  another  year,  (3)  that  the 
capital  required  by  a  tenant  might  be  fairly 
estimated  at  the  sum  stated  by  the  com- 
pany, viz.,  £14,378,  and  (4)  that  having 
regard  to  the  gnx>ss  revenue  hitherto  earned 
by  the  company,  and  making  reasonable 
allowance  for  such  expenditure  as  would 
have  to  be  borne  by  a  tenant  working  the 
said  undertaking,  the  rent  at  which  one 
year  with  another  the  premises  in  their 
actual  state  might  reasonably  be  expected 
to  let  from  year  to  year  was  at  Whitsunday 
1906,  and  is  at  present,  £800.  They  accord- 
ingly fixed  the  valuation  at  that  sum  and 
dismissed  the  appeal. 

"The  grounds  of  the  Magistrates'  deter- 
mination were  as  follows : — (a)  that  in 
estimating  what  rent  could  be  obtained 
for  such  an  undertaking  it  is  proper  and 
necessary  to  take  into  account  that  a 
tenant  would  have  to  bear  at  least  a  large 
proportion  of  such  expenditure  on  plant 
and  machinery  both  heritable  and  move- 
able; and  (b)  that  the  actual  expense  of 
repair  appearing  in  the  balance-sheets  for 
the  past  two  years  should  not  in  the 
circumstances  be  regarded  as  determining 
the  expenditure  required  one  year  with 
another,  and  that  in  place  thereof  there 
should  be  included  a  sum  representing  the 
estimated  annual  average  allowance  for 
repairs  and  depreciations. 

The  following  were  the  grounds  of  appeal 
submitted  by  the  appellants  :— "  The  yearly 
rent  or  value  of  the  said  lands  and  heritages 


was  not  ascertained  and  assessed  upon 
consideration  of  the  facts  as  at  Whitsunday 
1905  or  at  present.  In  estimating  the  yearly 
rent  of  subjects  which  are  in  the  occupation 
of  the  proprietor  no  particular  method  is 
laid  down  to  the  exclusion  of  every  other 
but  all  are  factors  to  be  considered.  Here 
the  company  have  only  been  working  two 
complete  years,  and  the  'ijroflts  principle' 
does  not  form  a  reliable  criterion  by  itself. 
The  'percentage'  or  'contractors'  principle,' 
which  is  the  only  one  of  the  other  recog- 
nised methods  applicable  to  the  present 
case,  must  therefore  be  taken  into  con- 
sideration as  an  element  in  fixing  the 
probable  rent.  But  even  if  the  'profits 
principle'  be  regarded  exclusively  the  rules 
laid  down  in  the  case  of  gas  companies — 
the  case  most  nearly  analogous  to  the 
present  case — should  apply.  The  deduc- 
tions from  the  g^oss  revenue  which  are 
allowed  have  been  clearly  fixed.  Neither 
law  expenses  nor  auditors'  fees  are  proper 
deductions.  In  any  event  the  latter  should 
only  be  allowed  so  far  as  compulsory  under 
Board  of  Trade  rules.  The  amount  as 
appearing  from  the  evidence  is  £18.  Only 
actual  repairs  to  tenant's  property  are 
proper  deductions.  No  allowance  should 
be  made  for  repairs  on  landlord's  fixtures 
or  heritage,  nor  for  depreciation.  The 
allowances  claimed  by  the  company  are 
for  theoretical  repairs  in  the  future,  and 
these  are  deducted  from  the  actual  revenue 
of  the  company's  second  working  year 
without  taking  into  account  the  probable 
future  increase.  The  company's  theory  as 
to  certain  repairs  on  landlord's  property 
requiring  to  be  undertaken  by  a  hypothe- 
tical tenant  implies  a  consideration  other 
than  rent,  and  the  rent  offered  under  such 
conditioDS  could  not  be  taken  as  a  measure 
of  the  yearly  value.  The  sum  proposed  bj 
complainers  as  tenant's  floating  capital  is 
reasonable.  The  costs  of  the  Provisional 
Order  cannot  be  taken  into  account.  On 
whichever  principle  the  rent  is  calculated 
the  sum  proposed  by  the  complainers  is 
the  lowest  at  which  it  can  be  reasonably 
assessed.  The  result  brought  out  by  the 
company,  showing  a  rent  of  £340  for 
heritage  costing  over  £40,000,  is  sufficient 
to  prove  that  it  is  based  on  an  erroneous 
principle." 

The  respondents,  the  company,  i-nter  alia, 
replied— "3,  Although  the  principles  which 
govern  the  assessing  of  gas  companies  may 
be  followed  in  assessing  electrical  under- 
takings, considerable  modifications  require 
to  be  made.  A  ^as  company's  capital  is 
small  relatively  to  its  working  expenses,  but 
an  electrical  station's  working  expenses  are 
comparatively  small  relatively  to  capital. 
....  In  ^as  companies  the  actual  repairs 
form  a  fair  basis  of  the  annual  average 
but  this  is  not  so  in  electrical  undertakings. 
Some  years  almost  nothing  is  required; 
then  a  year  will  come  involving  a  large 
expenditure  which  might  bring  out  the 
rent  at  a  minus  quantity.  The  only  equit- 
able basis  is  to  take  the  annual  average  as 
proved  by  the  experience  of  similar  under- 
takings. Fi'om  tne  peculiar  nature  of  the 
undertaking  a  large  amount  of  most  ez- 
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pensive  machines,  instruments,  etc.,  are 
needed,  -which,  simply  because  they  require 
special  attachments,  are  heritable.  They 
are  all  "perishable  plant"  which  a  tenant 
would  be  presumed  to  have  to  keep  in 
running  oMer.  From  the  evidence  no 
other  arrangement  coLuld  be  possible,  and 
therefore  the  annual  average  of  these 
repairs  should  be  allowed.  The  tenant's 
capital  allowances  as  stated  b^  the  respon- 
dents is  the  lowest  sum  possible.  As  no 
tenant  could  work  an  electrical  station  of 
this  nature  without  a  Provisional  Order, 
the  cost  of  this  must  necessarily  be  pro- 
vided for  out  of  his  capital.  Although  the 
rent  brought  out  by  respondents  is  only 
£340,  they  have  submitted  to  a  rental  of 
£800  on  account  of  the  subjects  being  new 
and  not  fully  tested  as  to  output." 

The  arguments  sufiBciently  appear  from 
the  contentions  stated  by  the  parties. 

At  advising— 

Lord  Low— The  principle  of  valuation 
adopted  by  the  Magistrates  is  what  is 
known  as  the  proHta  principle,  and  that 
principle  has  been  repeatedlj^  recognised  as 
the  best  method  of  ascertaining  the  yearly 
value  of  uudertakings  such  as  the  one  now 
under  consideration.  I  am  not  sure  that  I 
altogether  agree  with  what  the  Magistrates 
say  in  regard  to  the  tenant's  obligation  to 
keep  up  machinery  and  plant  which  are 
of  a  heritable  nature.  But  after  careful 
consideration  I  have  come  to  be  of  opinion 
that  the  amount  fixed  by  the  Magistrates 
is  a  fair  estimate  of  the  rent  at  which  the 
subjects  might  reasonably  be  expected  to 
let  from  year  to  year,  and  accordingly  I 
think  we  should  hold  that  their  determina- 
tion is  right. 

Lord  Dundas— I  agree.  I  think  the 
Magistrates  have  arrived  at  a  just  decision. 

The  Court  dismissed  the  appeal. 

Counsel  for  Appellants— Hunter,  K.C. — 
.  C.  D.  Murray.  Agent— F.  M.  H.  Young, 
S.S.O. 

Counsel  for  Respondents— Cooper,  K.C. 
— Steedman.  Agents— Steedman,  Bamage, 
&  Bruce,  W.S. 


OOUBT   OF   SESSION 


ITitirsday,  March  8. 

SECOND    DIVISION.. 

[Lord  Salvesen,  Ordinary. 

HUNTER  V.  FERGUSON  &  COMPANY. 

Reparation  —  Slander — Innuendo  —  News- 
paper Articles. 

In  an  action  of  damages  for  slander 
brought  by  a  town  councillor  against 
the  proprietors  of  a  newspaper  which 
had  published  certain  articles  com- 
menting on  his  conduct  while  a 
member  of  the  town  council,  held  that 
the  pursuer  was  entitled  to  an  issue 


—"It  being  admitted  that  the  defen- 
ders in  the  issues  of  18th  and  21st 
July  1905  of  the  Ayr  Observer  and 
Oalloway  Chronicle  printed  and  pub- 
lished the  articles  contained  in  the 
schedule  hereto  annexed.  Whether 
the  statements  contained  in  the  said 
articles  are  of  and  concerning  the  pur- 
suer, and  falsely  and  caliimniously 
represent  that  the  pursuer  took  advan- 
tage of  his  position  as  a  member  of  the 
Town  Council  of  Ayr  and  convener  of 
the  Roads  and  Footpaths  Committees 
thereof  to  throw  the  burden  of  taking 
over  and  repairing  the  footpaths  m. 
property  belonging  to  himself  upon  the 
burgh,  while  he  caused  footpaths  of  a 
like  character  and  in  a  like  position 
belonging  to  other  proprietors  to  be 
reconstructed  at  their  expense;  that 
he  was  thus  unfaithful  to  the  public 
trust  reposed  in  him  as  a  member  of  the 
Town  Council  of  Ayr  and  committees 
thereof,  and  that  in  his  municipal 
position    he    acted    corruptly   for  his 

Sersonal  benefit,  to  the  loss,  injury  and 
amage  of  the  pursuer," —  that  beins;  a 
meanmg  which  the  ordinary  reader 
might  reasonably  extract  from  the 
articles. 
This  was  an  action  of  damages  for  slander 
brought  by  Hugh  Hunter  against  Messrs 
Fergfuson  St  Company  in  respect  of  three 
articles  published  in  the  issues  of  the  18th 
and  21st  July  1905  of  the  Ayr  Observer  and 
Galloway  Chronicle,  of  which  the  defenders 
were  the  proprietors  and  publishers.  The 
pursuer  was  from  November  1903  until 
November  1905  a  member  of  the  Town 
Council  of  the  burgh  of  Ayr,  and  also  from 
December  1903  until  November  1005  con- 
vener of  the  Roads  and  Footpaths  Com- 
mittee thereof.  Damages  were  laid  at  £500. 
The  articles  complained  of  were  as 
follows :—  "  Ayr  Observer  and  GaUoway 
Chronicle,  18th  July  1905.  —  '  Notes  on 
Current  Topics— Toton  Council  Vagaries. 
— One  of  the  most  disgraceful  jobs  I  have 
seen  perpetrated  in  Ayr  for  a  long  time  is 
just  now  being  carried  out  in  Fort  Street. 
A  footpath  in  better  condition  than  three- 
fourths  of  the  best  footpaths  in  Ayr,  is 
presently  being  broken  up  at  the  instigation 
of  one  or  two  would-be  important  members 
of  council,  and  is  to  be  relaid  at  the  cost  of 
the  proprietors.  Several  councillors  know 
nothing  about  it,  and  the  burgh  surveyor 
is  from  home  on  holiday,  so  no  information 
can  be  got  from  him,  uiough  I  understand 
he  disapproves  of  the  action  now  being 
taken.  Of  course  this  means  an  action 
before  the  Sheriff,  which  doubtless  will  go 
against  the  town,  and  we  poor  ratepavers 
will  have  to  pay  for  our  representatives' 
blunder  and  ill-nature.  The  matter  is 
made  all  the  worse  from  the  fact  that  a 
similar  pavement  in  the  same  street  was 
actually  repaired  at  the  expense  of  the 
town  a  short  time  ago,  the  only  difference 
being  that  this  favoured  pavement  belonged 
to  a  town  councillor,  and  I  am  anxious  to 
know  if  this  is  one  of  the  perquisites  of  his 
office.  This  one-sided  management  must 
cease,  and  inquiry  must  be  made  into  all 
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properties  poesessed  by  conncQlors  which 
are  so  favoured,  and  also  wbeUier  Uiere  are 
any  other  interesto  being  served  in  the 
same  way.  I  know  of  other  good  footpaths 
which  are  to  be  condemned  also,  and  I  know 
of  several  which  should  have  been  relaid 
longago  but  have  not  been  relaid.  Inquiry 
is  wanted  here  also.  Let  us  have  at  least 
the  Sheriff's  opinion,  and  let  those  who  are 
perpetrating  the  job  pay  for  it.  I  will 
return  to  this  sabject  on  Friday.' 

"Ayr  Obterver  and  GaUomay  Chronicle, 
2l8t  July  190S.—' Boada  and  Footpaths.— 
The  piece  of  bungling  in  Fort  Street,  to 
which  I  drew  attention  on  Tuesday,  has 
induced  me  to  probe  the  matter  still  fiu^er. 
I  regret  to  find  the  matter  does  not  improve 
on  acquaintance.  The  footpath  now  so 
unwarrantably  condemned  was  sanctioned 
by  the  council  some  years  ago,  and  to  go 
before  the  Sheriff  with  such  a  trivial  case, 
when  pavements  in  the  same  street  and 
of  the  same  material  belonging  to  the 
councillor  who  is  the  instigator  of  this 
action  were  paid  for  by  the  council,  will 

Flace  that  council  in  a  lamentable  position, 
do  not  envy  Councillor  Hugh  Hunter 
when  he  is  put  into  the  witness-box  to 
justify  his  action  in  this  matter  of  tar 
macadam.  The  saving  of  his  own  footpath 
and  his  condemnation  of  another  quite  as 
good  is  not  the  least  of  the  subjects  on 
which  he  will  have  to  g^ve  evidence.  The 
virtue  of  tar  on  a  roadway  such  as  the 
Hidton  Road,  where  there  is  such  heavy 
traffic,  and  the  want  of  it  in  a  pavement 
where  there  is  so  little  traffic,  is  truly 
difficult  to  understand.  It  is,  however, 
still  more  difficult  to  make  it  out,  when 
we  find  the  author  of  the  tarring  in  Midton 
Boad — the  greatest  blunder  committed  by 
amateur  road-makers  in  our  experience — is 
at  the  same  time  convener  of  the  committee 
which  has  condemned  an  excellent  footpath, 
regarding  which  no  complaint  was  made, 
and  burdening  the  proprietor  with  an 
expense  which  in  the  same  circumstances 
have  not  been  incurred  by  himself.  This 
conduct  is  freely  s[K)ken  of,  possibly  it 
is  exaggjerated,  possibly  it  is  altogether 
untrue,   out  it  is  not  made  without  very 

good  authority.  I  mention  it,  and  I  ask 
'ouncillor  Hugh  Hunter  to  contradict  or 
explain  it  away,  without  waiting  till 
November,  when  it  will  have  a  public  in- 
quiry, adding  somewhat  to  its  unpleasant- 
ness. ...  I  do  not  expect  town  councillors 
to  be  infallible,  but  some  even  of  little 
importance,  riding  on  their  commission  and 
with  a  little  brief  authority,  require  some 
attention  paid  to  them,  as  even  in  small 
things  they  can  do  a  great  deal  of  mischief.' 
"Ayr  Observer  and  GaUovoay  Chronicle, 
21et  July  VSOi.—' Boadmakvng  Craee.— 
Town  councillors,  no  matter  how  important 
they_  may  be  in  their  own  estimation,  have 
no  right  to  throw  away  public  money  reck- 
lessly to  satisfy  a  fad  or  a  grudge.  What 
can  De  thought  of  a  councillor  who  at  a 
ward  meeting  stated  that  tar  macadam 
footpaths  would  soon  add  Id.  per  pound  to 
the  rates,  when  he  might  have  known  it 
had  not  added  that  Id.  for  a  dozen  ye«M« ; 
and  yet  he  wantonly  sanctioned  a  throwing 


away  of  tar  on  roads  which  had  the  effect 
of  spoiling  thmn,  and  if  persevered  in  woold 
make  the  roads  in  Ayr  intolerable  as  well 
as  expensive.  .  .  .  The  foUy  of  the  whole 
matter  lies  in  a  grandmotheriy  municipal 
rule  which  now  seems  to  aim  at  everything 
bong  done  for  ns  at  our  own  expense. 
Evei^  obstacle  is  thrown  in  the  way  of 
architects,  buUders,  and  people  who  purpose 
building  by  roles  and  r^ulations  wbich 
hampers  every  step  taken  to  provide  oom- 
fortaUe  dweUings.  Mach  expense  has  to 
be  incarred  even  to  be  allowed  to  submit  a 
plan,  fees  are  enforced,  as  if  officials  ivere 
only  piud  by  fees  and  not  by  an  ample 
salary,  and  people  sit  in  judgment  on  these 
plans  who  have  fads  and  interests  of  their 
own,  as  if  it  were  their  duty,  after  their 
own  ends  were  served,  to  prevent  any 
improvement  whatever  being  carried  out. 
No  one  now  will  build  a  house  within  the 
burgh  when  a  site  can  be  got  in  proximity 
to  the  buigh  boundaries.  One  reason  is 
undoubtedly  to  escape  the  burgh  taxation, 
but  another  is  to  escape  the  meddling  and 
muddling  of  those  from  whom  it  should 
not  be  expected.  In  some  places  parties 
wishing  to  build  houses  receive  every 
encouragement  to  do  so;  in  Ayr,  it  is  other- 
wise. I  am  glad  to  hear  there  will  probably 
be  some  exposures  soon  of  what  this  is 
Ukely  to  lead  to.'" 

The  pursuer  innnendoed  these  articles  as 
subsequently  set  forth  in  the  issue  for  the 
trial  of  the  cause  [v.  eup.  in  rubrie). 

On  27th  January  1006  the  Lord  Ordinary 
(SAI.VE8BX)  approved  of  an  amended  issue 
{quoted  supra  xn  rtibric),  and  appointed  it 
to  be  the  issue  for  the  trial  of  the  cause. 

Opinion — "This  is  an  action  of  damages 
for  defamation  in  respect  of  three  aiticles 

Sublish^  in  the  newspaper  of  which  the 
efenders  are  proprietors.  The  pursuer, 
who  was  at  that  time  a  town  councillor  of 
the  burgh  of  Ayr  and  convener  of  the 
Boads  and  Footpaths  C!ommittees  thereof, 
savs  that  the  articles  represent  that  he  had 
taken  {^vantage  of  his  position  to  serve 
his  own  pecuniary  interests,  and  had  thus 
acted  corruptly  and  in  breach  of  the  public 
trust  reposed  in  him.  On  the  assumption 
that  the  articles  justify  this  innuendo,  it 
was  not  maintained  by  the  defenders  that 
they  were  not  actionable,  but  they  contend 
that  the  articles  do  not  go  beyond  fair 
criticism   of   the   pursuer's   conduct  as    a 

gublic  man,  and  made  no  imputation  on 
is  character  of  a  defamatory  kind. 
"  It  seems  now  settled  that  the  Court  will 
not  withhold  such  a  case  as  this  from  a 
jury  unless  it  is  satisfied  that  the  words 
compl&ined  of  are  not  reasonably  capable 
of  bearing  the  innuendo  put  upon  them  by 
the  pursuer.  Applying  that  rule  to  the 
present  case,  I  am  of  opinion  that  the  pur- 
suer is  entitled  to  an  issue.  There  can  be 
no  doubt  that  the  articles  refer  to  the  pur- 
suer, who^  is  mentioned  by  name.  So  far 
as  complained  of,  they  relate  to  a  footpath 
opposite  certain  properties  in  Fort  Street 
which  had  been  directed  by  the  town 
council  to  be  relaid  at  the  cost  of  the  pro- 
prietors. The  writer  of  the  articles  predicts 
that  the  result  of  this  order  will  be  an  action 
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before  the  Sheriff,  which  would  doubtless 
go  against  the  town,  and  that  the  ratepayers 
would  have  to  pay  for  their  representatives' 
blunder  and  ill-nature.  The  article  then 
proceeds : — '  The  matter  is  made  all  the 
worse  from  the  fact  that  a  similar  pave- 
ment in  the  same  street  was  actually  re- 
paired at  the  expense  of  the  town  a  short 
time  ago,  the  only  difference  being  that 
this  foot  -  pavement  belonged  to  a  town 
councillor,  and  I  am  anxious  to  know  if 
this  is  one  of  the  perquisites  of  his  office.' 

"The  second  article  speaks  of  the  pursuer 
as  the  instigator  of  the  actioa  which  the 
writer  condemns  and  says — '  I  do  not  envy 
Councillor  Hugh  Hunter  when  he  is  put 
into  the  witness-box  to  justify  his  action  in 
this  matter  of  tar  macaaam.  The  saving  of 
his  own  footpath  and  his  condemnation  of 
another  quite  as  good  is  not  the  least 
of  the  subjects  on  which  he  will  have 
to  give  evidence.'  The  third  article  re- 
lates chiefly  to  a  criticism  of  the  methods 
of  paving  adopted  by  the  council  and  the 
pursuer's  alleged  inconsistencies  in  deal- 
ing with  the  paving  of  the  footpaths 
and  streets.  It  refers,  however,  to  people 
'  who  have  fads  and  interests  of  their  own, 
as  if  it  were  their  duty,  after  their  own  ends 
were  served,  to  prevent  any  improvement 
whatever  being  carried  out.'  "Taking  the 
articles  as  a  whole,  especially  in  view  of 
the  passages  I  have  quoted,  I  am  unable  to 
affirm  that  they  are  not  reasonably  capable 
of  being  innuendoed  as  a  charge  against 
the  pursuer  of  taking  advantage  of  his  posi- 
tion to  throw  the  burden  of  taking  over  and 
repairing  footpaths  of  property  belonging 
to  himself  upon  the  burgh,  while  he  caused 
footpaths  of  a  like  character  and  in  a  like 
position  belonging  to  other  proprietors  to 
be  reconstructed  at  their  expense,  which  is 
equivalent  to  saying  that  in  his  municipal 
position  the  pursuer  actt^d  corruptly  for  his 
personal  benefit.  It  is  not  necessary  to 
affirm  that  the  articles  complained  of  can 
only  bear  this  meaning  or  are  not  suscep- 
tible of  another  and  non-defamatory  con- 
struction. This  is  the  question  which  the 
jury  will  have  to  decide  if  the  case  goes 
to  trial. 

"  I  may  add  that  I  thought  it  only  fair  to 
the  defenders  that  the  particular  charge 
which  the  pursuer  says  they  made  against 
him  in  these  articles  should  be  formulated 
in  the  issue,  and  the  pursuer  has  now  altered 
the  issue  in  accordance  with  my  suggestion. 
I  think  there  would  be  more  risk  of  a  mis- 
carriage if  the  jury  were  asked  simply  to 
say  whether  the  articles  represented  that 
the  pursuer  had  been  unfaithful  to  his  public 
trust  or  had  acted  corruptly  for  his  personal 
benefit,  as  diverse  meanings  might  be  put 
by  the  individual  jurymen  on  these  general 
words.  I  shall  accordingly  approve  of  the 
issue  as  now  amended  as  the  issue  for  the 
trial  of  the  cause." 

The  defenders  reclaimed,  and  argued — 
They  did  not  maintain  that  the  innuendo 
was  not  slanderous,  but  they  maintained 
that  it  was  not  justified  from  the  articles. 
These  attacked  the  Town  Council's  illogical 
method  of  dealing  with  paving  in  the  burgh. 
They  were  not  directed  against  the  pur- 


suer's private  character.  The  articles  did 
not  complain  of  the  way  pursuer's  paving 
had  been  dealt  with,  but  that  the  pavement 
of  others  had  not  been  dealt  with  in  the 
same  way — the  former  was  right,  the  latter 
wrong. 

Argued  for  the  pursuer  (respondent) — If 
the  articles  could  reasonably  be  read  by  an 
ordinary  man  as  meaning  the  innuendo, 
that  was  sufficient  to  justiiy  the  issue,  even 
if  another  non-slanderous  meaning  might 
also  be  possible — BAtchie  &  Cornpany  v. 
Sexton,  March  10,  1801,  18  B.  (H.L.)  20,  28 
S.L.R.  916.  Reference  was  also  made  to 
BHms  V.  Reid  &  Sons,  May  28, 1885, 12  R. 
1016,  22  S.L.R  670. 

LoBD  JneTiCK-CLEBK— The  case  has  been 
put  upon  the  right  footing  by  the  pursuer. 
The  question  is  not  what  is  the  meaning  of 
these  articles  as  derived  from  a  critical 
reading  of  them,  but  what  the  words  used 
would  convey  to  an  ordinary  reader  reading 
the  articles  as  articles  in  newspapers  are 
usually  read.  So  reading  them,  I  cannot 
help  thinking  that  they  convey  the  sugges- 
tion that  something  corrupt  had  been  done 
by  a  member  of  the  town  council,  who 
was  convener  of  the  committee  charged 
with  looking  after  streets  and  footpaUis, 
and  that  he  had  obtained  a  favour  impro- 
perly with  regard  to  his  own  pavement. 
What  the  writer  of  the  article  wishes  to 
know  is  whether  this  was  a  perqiiisite  of 
the  convenei's  office,  and  whether  any 
others  had  been  favoured  in  the  same  way. 
The  first  article  would  be  enough  by  itself 
to  justify  the  innuendo  in  the  issue,  but  the 
other  articles  quoted  give  point  to  what 
has  been  said  in  the  first.  I  think  we 
should  adhere  to  the  interlocutor  reclaimed 
against. 

Lord  Kyllachy— I  agree.  I  indicate 
no  opinion  as  to  whether  a  jury  would  be 
right  or  wrong  in  affirming  the  innuendo 
put  upon  the  articles  by  the  pursuer.  On 
the  question  now  before  us  I  have  had 
considerable  difficulty,  but  I  am  not  pre- 
pared to  differ  from  the  Lord  Ordinary 
and  your  Lordships. 

Lord  Stobmonth  Dablino — ^The  innu- 
endo in  the  issue  proposed  by  the  pursuer 
and  approved  by  the  Lord  Ordinary  throws 
a  heavy  onus  on  the  pursuer,  because, 
before  he  can  get  a  verdict  he  must  show 
that  the  articles  mean  that  he  acted  cor- 
ruptly for  his  personal  benefit.  The  sting 
of  the  allegation  as  interpreted  by  the 
piirsuer  is  that  he  aided  and  abetted  in 
throwing  upon  the  public  funds  the  expense 
of  repairing  his  pavement.  The  question 
at  the  trial  will  not  be  whether  in  fact  he 
did  so  act,  for  in  the  absence  of  an  issue  of 
Veritas  the  presumption  will  be  that  he 
did  not.  The  question  will  be  whether  the 
articles  fairly  read  alleged  that  he  did. 
The  pursuer  may  have  difficulty  in  getting 
a  verdict  on  this  issue,  but  that  an  ordinary 
reader  might  reasonably  extract  the  mean- 
ing innuendoed  out  of  the  articles  1  have  no 
doubt,  and  that  is  enough  at  this  stage  of 
the  case  to  entitle  the  pursuer  to  the  issue 
proposed. 
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Lord  Low— I  agree.     I  have  no  doubt 

that  these  articles  are  reasonably  capable 
of  bearing  the  innuendo  put  upon  them  by 
the  pursuer,  and  that  is  quite  enough  to 
enable  us  to  adhere  to  the  interlocutor  of 
the  Lord  Ordinary 

The  Court  adhered. 

Counsel  for  the  Pursuer  (Respondent) — 
G.  Watt,  K.C.— Constable.  Agents— Con- 
stable &  Sym,  W.S, 

Counsel  for  the  Defenders  (Reclaimers) 
— Hunter,  K.C.— Home.  Agents— M.  J. 
Brown,  Son,  &  Company,  S.S.G. 


ISwday,  March  13. 

FIRST    DIVISION. 

[Lord  Johnston,  Ordinary. 

WALKER  V.  SMITH  AND  OTHERS. 

Partnership  —  Mandate  —  Law  ■  Agency  — 
Implied  Mandate — Potoer  of  Partner  to 
Bind  Firm  —  Partner  of  Lavo  -  Agenfa 
Firm  Borrowing  Monei/  on  Security  of 
Property   Vested  in  Third  Party— Obh- 

?atton  by  Firm  to  Produce  Deed  v eating 
'roperty   in  Partner   Granted    by    twe 
Partner. 

It  is  not  within  the  implied  mandate 
of  the  partner  of  a  firm  of  law-agents 
to  g^ant  a  letter  of  obligation  in  the 
name  of  the  firm   undertaking  to  pro- 
duce a  deed  vesting  in  him  property  on 
the  security  of  which  he  is  borrowing 
money,  but  which  stands  vested  in  a 
third  party. 
AgerU  and  Client — Law-Agent  Acting  on 
Behalf  of  Lender— Scope  of  Authority— 
Borrower  a  Partner  of  a  Firm  of  Law- 
Aaertia—Acceptatiee  by  Lender's  Agent  of 
Obligation  Granted  by  Borrower  in  his 
Firm's  Name  to  Produce  Deed  Vesting 
Security-Subjects  in  Borrower. 

Held  (per  Lord  Johnston,  Ordinary) 
that  a  law-agent  acting  on  behalf  of  a 
client,   who  was  lendmg  money  to  a 
member  of  a  firm  of  law-agents,  was 
.  not    justified    in    accepting   from   the 
borrower,  without  ascertaining  that  he 
had  his  partners'  authority,  an  obliga- 
tion granted  b^r  him  but  in  his  firm's 
name  undertaking  to  produce  a  deed 
vesting  in  the  borrower  the  security- 
subjects  which  stood  vested  in  a  third 
party,  and  consequently  that  the  lender 
conld  not   on    the  obligation   recover 
from  the  borrower's  partners. 
Bar  —  Mora  —  Contributory  Negligence  — 
Obligation  by  Partner  i7i  Name  of  Firm 
—Fraud  of  Partner — Delay  in  Enforcing 
Obligation. 

A  member  of  a  firm  of  law-agents 
borrowing  money  for  his  own  use 
granted  an  obligation  in  his  fli-m's 
name  undertaking  to  produce  a  deed 
vesting  in  himself  the  security-subjects 
which  stood  vested  in  a  third  party. 
The  lender^s  agent  accepted  the  obliga^ 


tion,  but  no  steps  were  taken  to  enforce 
it.    Nine  years  later  the  lender  sought, 
on  the  obligation,  to  recover  from  the 
partners   of  Uie   borrower's  dissolved 
firm.    Held  (per  Lord  Johnston,  Ordi- 
nary) that  the  lender  could  not  recover 
from  the  partners  oUier  than  the  bor- 
rower inasmuch  as  her  agent  had  con- 
tributed to  the  loss  in  not  seeing  that 
the  obligation  was  fulfilled. 
On    Ist    December    1904    Miss    Annabella 
Walker   raised    an    action    for    payment 
of    the    sum    of    £220,    13s.    4d.    a«ainst 
William   Kidd  Smith,  Robert  Boy^  and 
William    Cunningham    Wilson,  wno   bad 
carried  on  business  as  law-agents  in  part- 
nership under  the  firm    name  of   Smith, 
Boyd,  &  Wilson,  until  the  dissolution  of 
the  firm  in  1806. 

On  3rd  July  1805  the  defender  Smith 
borrowed  from  the  pursuer  £200,  and  on 
the  same  date  Smith  granted  to  the  pursuer 
a  bond  and  disposition  and  assignation  in 
security  of  certain  ground-annuals,  which 
was  recorded  on  4th  July  1886.  Along  with 
the  said  bond  and  disposition  and  assigna- 
tion the  titles  to  the  g^und-annuals  were 
delivered  to  the  pursuer,  and  from  these  it 
appeared  that  the  ground-annuals  were 
vested  in  Dr  William  L.  Muir,  of  Glasgow. 
In  this  transaction  the  pursuer's  agent  was 
W.  P.  M.  Black,  and  at  the  settlement  the 
defender  Smith  handed  to  him  the  follow- 
ing letter :—    "  11  West  Regent  Street, 

"  Glasgow,  3rd  July  180S. 
"  W.  P.  M.  Black,  Esq.,  Writer, 

"Wellington  Street. 
"  Dear  Sir,         Loan  of  £200. 

"Referring  to  the  settlement  of  this 
transaction  to-day,  we  undertake  to  record 
and  deliver  to  you  (1)  disposition  and  assig- 
nation in  favour  of  Mr  Smith,  and  (2)  to 
bringdown  and  exhibit  to  you  clear  search, 
and  to  purge  the  search  of  any  incum- 
brances not  at  present  disclosed  in  the 
search. — Yours  faithfully, 

"  Smith,  Boyd,  So  Wilson." 
The  signature  to  this  letter  was  written  by 
the  defender  Smith.  The  pursuer  also 
averred  that  at  the  settlement  of  the 
transaction  Smith  exhibited  to  Black  a 
disposition  and  assignation  of  the  ground- 
annuals  purporting  to  lie  granted  by  Muir 
in  favour  of  Smith,  but  the  defenders  Boyd 
&  Wilson  did  not  admit  this,  and  averred 
that  any  such  deed  if  produced  must  have 
been  fabricated  by  Smith. 

It  was  admitted  by  the  pursuer  that  at 
the  time  the  loan  was  made  the  pursuer's 
agent  Black  was  aware  that  Smith  was 
borrowing  the  money  in  connection  with 
his  own  private  business,  and  not  on 
behalf  of  his  firm. 

The  interest  on  the  loan  was  paid  by 
Smith  until  Martinmas  1900,  but  after  that 
date,  aIthou(^h  making  certain  small  pay- 
ments, be  failed  to  pay  the  interest  with 
regularity.  In  1901  he  was  sequestrated, 
and  at  the  date  of  the  action  he  was  still 
undischarged. 

In  1809  Smith,  for  the  purpose  of  pre- 
paring a  discharge  and  retrocession  of 
the  bond  and  disposition  and  assignation 
in  security,  had   obtained  from   the   pur- 
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suer  the  titles  to  the  ground  -  annuals, 
and  thereafter  the  ground  -  annuals  were 
disponed  by  Dr  Muir  to  other  parties. 
The  bond  and  disposition  and  assignation 
in  security  being  accordingly  valueless,  and 
the  pursuer  not  having  received  repay  - 
ment  of  the  loan  made  by  her,  she  brought 
the  present  action  for  the  principal  sum 
lent,  together  with  the  interest  remaining 
due  thereon. 

The  pursuer  pleaded—"  (1)  The  defenders 
having  failed  to  implement  the  obligation 
condescended  on  granted  by  them  in  the 
pursuer's  favour  are  liable  to  the  pursuer 
in  damages  for  the  loss  sustained  by  her  in 
consequence  of  said  failure,  being  the  sum 
sued  for,  and  decree  should  be  granted  as 
concludeii  for.  (2)  The  pursuer  having 
suffered  loss  and  damage  to  the  amount 
of  the  sum  sued  for  through  the  fraudulent 
actings  of  the  said  William  Kidd  Smith  as 
aforesaid,  decree  should  be  granted  as  con- 
cluded for." 

The  defenders  Boyd  and  Wilson  pleaded — 
"  (3)  The  letter  of  obligation  founded  upon 
by  the  pursuer  not  being  granted  by  the 
said  William  Kidd  Smith  within  the  seope 
of  the  partnership  business,  or  with  the 
authority  of  these  defenders,  is  not  binding 
upon  them.  (4)  The  pursuer's  loss  having 
been  caused  by  Wuliam  Kidd  Smith% 
fraud,  which  does  not  bind  these  defenders, 
they  should  be  assoilzied,  with  expenses. 
Separaiitn — the  pursuer's  loss  having  been 
contributed  to  by  the  negligence  of  her 
a^ent  in  not  seing  that  the  letter  of  obliga- 
tion was  fulfilled,  she  is  thereby  barred 
from  suing  the  present  action." 

The  defender  Smith  lodged  defences,  but 
did  not  appear  when  the  case  was  called  in 
the  procedure  roll. 

On  26th  May  1005  the  Lord  Ordinarv 
(Johnston)  sustained  the  part  of  the  f ourtn 
plea-in-law  for  the  defenders  Boyd  and 
Wilson  stated  separatiin,  and  assoilzied 
them  from  the  conclusions  of  the  summons, 
and  decerned  against  the  defender  Smith 
forpayment  of  £223,  168.  with  interest  on 
£200  at  5  per  cent,  in  respect  of  his  failure 
to  appear. 

Opinion. — "In  this  action  the  pursuer 
seeks  to  recover  from  the  three  defenders 
who  were  formerly  in  partnership  as  law- 
agents  the  sum  of  £220,  13s.  4d.,  being  the 
amount  of  a  loan  of  £200  made  by  her  to 
the  defender  Smith  on  3rd  July  1805,  with 
arrears  of  interest.  This  sum  Smith  admits 
that  he  borrowed.  The  security  was  to  be 
a  bond  and  disposition  and  assignation  in 
security  of  certain  ground  annuals  which 
Smith  represented  nimself  as  having  ac- 
quired from  Dr  William  Limond  Muir  of 
Glasgow.  Whatever  the  truth  of  the 
situation,  the  title  to  the  ground  annuals 
was  still  in  the  person  of  Dr  Muir.  The 
pursuer  alleges  that  Smith  exhibited  to  her 
agent  a  disposition  and  assignation  of  these 
ground  annuals  purporting  to  be  executed 
by  Dr  Muir  in  his  favour.  This  is  neither 
admitted  nor  denied  by  Smith,  but  it  is 
suggested  by  his  former  partners,  the  other 
defenders,  that  such  deed  if  it  ever  existed 
was  fabricated  by  Smith.  Be  the  truth  as 
it  may.  Smith  was  admittedly  not  infeft, 


and  therefore  the  security  which  he  granted 
wanted  something  to  make  it  effectual. 
Accordingly,  at  settlement  of  the  trans- 
action the  pursuer's  agent  Mr  Black,  writer, 
Glasgow,  accepted  a  letter  of  obligation 
purportit^  to  be  signed  by  the  firm  Smith, 
Boyd,  &  Wilson,  in  which  they  undertook 
(1)  to  record  and  deliver  to  him  a  disposition 
and  assignation  in  favour  of  Smith ;  and  (2) 
to  bring  down  and  exhibit  a  clear  search, 
and  to  purge  any  incumbrances  not  already 
disclosed.  Smith  has  failed  to  make  pay- 
ment, and  though  she  has  other  grounds 
for  suing  him  this  letter  is  the  pursuer's 
only  ground  for  suing  his  partners,  the 
other  defenders. 

"Now,  it  is  common  g^und  that  this 
letter  was  signed  in  name  of  his  firm  by 
Smith  himself.  There  is  no  averment  that 
he  had  special  authority  from  his  partners 
to  grant  the  obligation  therein  contained. 
But  the  pursuer  relies  on  Smith's  right  to 
sig^  the  firm  name,  and  on  the  alleged  facts 
that  the  conveyancing  of  this  transaction 
was  firm  business,  and  that  such  obligations 
as  the  letter  imports  are  commonly  gp-anted 
by  law-agents  in  course  of  business  in 
relation  to  the  settlement  of  conveyancing 
transactions. 

"The  record  is  overlaid  with  irrelevant 
and  impertinent  matter,  and  it  is  very 
difficult  to  extract  the  real  case,  but  I  think 
the  above  is,  shortly  put,  the  kernel  of  it. 

"I  do  not  think  that  these  allegations 
are  relevant  to  support  the  pursuers  claim 
against  Boyd  and  Wilson,  who  were  Smith's 
partners  at  the  date  of  the  letter.  _  Assum- 
ing that  the  conveyancing  of  this  trans- 
action was  firm  business,  and  that  charges 
for  it  passed  through  their  books;  assuming 
further  that  such  obligations  as  the  letter 
imports  are  often  given  by  agents,  and 
when  acting  for  a  client  are  within  the 
mandate  of  a  partner  to  give,  still  the 
transaction  was  Smith's  private  and  per- 
sonal transaction  in  the  knowledge  of  the 
Sursuer  and  her  agent  Mr  Black,  and  Mr 
Hack  was  not  justified  in  taking  from 
Mr  Smith,  who  he  knew  was  personally 
concerned,  an  obligation  purporting  to 
bind  the  firm  and  which  he  knew  to  nave 
been  signed  by  Smith  himself,  without 
ascertaining  that  he  had  his  partners' 
authority.  And  it  is  not  alleged  that  he 
had  such  authority  or  that  they  even  knew 
that  he  had  given  such  undertaking  in  their 
name.  In  my  opinion  Mr  Black  had  no 
right  to  rely  on  the  letter  founded  on.  It 
was  of  no  more  avail  to  him  or  his  client 
than  if  it  had  been  simply  signed  by  Smith 
in  his  own  name. 

"  But  while  the  pursuer's  averments  are 
not  sufficient  to  support  the  conclusion  of 
her  summons,  which  would  lead  to  dismissal 
of  the  action,  it  may  well  be  that  the 
defenders  have  set  forth  a  defence  entitling 
them  to  be  assoilzied  from  the  conclusions. 

"Now,  having  received  it  in  July  1805 
Mr  Black  (and  it  is  addressed  to  him,  not 
to  the  pursuer)  made  no  use  of  the  letter  of 
obligation  from  that  date  till  lOOt,  a  period 
of  nine  years,  and  the  pursuer  must  now 
maintain  not  only  that  she  has  a  jtia 
quceaituin  in  that  letter  but  that  the  de- 
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fenders  Boyd  and  Wilson  are  still  under 
the  obligation  that  it  imputes.  I  could  not 
in  any  view  so  hold.  I  think  that  the 
latter  part  of  these  defenders'  fourth  plea  is 
■well  founded,  viz. — 'The  pursuer's  loss 
having  been  contributed  to  by  the  negli- 
gence of  her  agent  in  not  seeing  that  Uie 
letter  of  obligation  was  fulfilled,  she  is 
thereby  barred  from  suing  the  present 
action,  at  least  so  far  as  they  are  concerned. 

"  Accordingly  it  is  not  enough  to  dismiss 
the  actioDQUOod  the  defenders  Boyd  and 
Wilson.  They  are,  in  my  opinion,  entitled 
to  be  assoilzied. 

"  I  have  every  sympathy  for  the  pursuer, 
but  that  sympathy  will  not  justi^  me  in 
imposing  the  loss  which  she  has  incurred 
in  the  manner  above  described  upon  the 
shoulders  of  innocent  third  parties. 

"  So  far  as  the  action  is  directed  against 
Smith  it  is  impossible  to  understand  his 
defence,  and  as  he  has  not  appeared  to 
explain  or  support  it  I  shall  give  decree 
against  him  by  default." 

The  pursuer  reclaimed,  and  argued  — 
(1)  The  defender  Smith  obtained  the  loan 
by  fraud  while  acting  in  the  ordinary 
course  of  the  firm's  business  and  within  the 
scope  of  his  apparent  authority,  and  there- 
fore the  defenders  Boyd  and  Wilson  being 
the  other  members  of  the  partnership  were 
liable  to  make  good  the  sum — Beverwtoe  v. 
Forbes,  Bryaon,  &  Carrick,  July  16,  lw7,  6 
S.L.T.  116;  Sadler  v.  Lee,  1843,  6  Beav.  824; 
Savoyer  v.  Goodtoin,  1868,  96  L.J.  (Ch.)  578. 
Sections  10  and  11  of  the  Partnership  Act 
1800  (63  and  54  Vict.  cap.  80)  covered  this 
case.  (2)  The  defenders  were  liable  in 
respect  of  the  obligation  undertaken  by 
Smith  in  the  firm's  name.  Although  the 
letter  containing  the  obligation  was  ad- 
dressed to  the  pursuer's  agent,  yet  the  pur- 
suer being  a  disclosed  principal  was  entitled 
to  sue  on  it — Evans  on  Principal  and  Agent 
^d  ed.),  p.  468;  Bell's  Principles,  p.  'ma,. 
This  was  not   the  case  Qf   an   obligation 

granted  by  a  partner  in  connection  with 
is  own  private  and  personal  business,  as 
in  Pateraon  Brothers  v.  Gladstone,  January 
16, 1801, 18  R.  403,  28  S.L.  R.  268.  The  obliga- 
tion in  question  was  in  the  course  of  what 
was  ostensibly  the  firm's  business,  and,  in 
its  nature  such  as  was  frequently  and 
according  to  general  practice  {undertaken 
by  law-agents  in  carrying  through  con- 
veyancing transactions,  ana  therefore  sec- 
tion 6  of  the  Partnership  Act  1890  applied. 
The  circumstance  that  the  money  was 
received  by  Smith  alone  did  not  relieve  the 
partnership  of  the  obligation  undertaken 
in  its  name — Bryant,  Fowls,  &  Bryant, 
Limited  v.  La  Banq%ie  du  Pev/ple  [18031, 
A.O.  170;  Union  Bank  v.  Mdkin,  March  l, 
1873, 11  Macph.  409,  lOS.L.R.  301;  Dryburgh 
V.  Gordon,  October  15,  1806,  24  R.  1,  34 
S.L.R.  19.  (3)  Tiie  Lord  Ordinary  was  in 
error  in  founding  upon  the  interval  which 
occurred  between  the  granting  of  the  obliga- 
tion and  the  application  for  its  enforce- 
ment b^  Black  in  1904  as  prejudicing  the 
pursuer  in  this  action.  This  was  equivalent 
to  holding  that  the  pursuer  was  barred 
because  01  contributory  negligence,  but 
contributory    negligence    could    not     be 


pleaded  as  against  a  claim  in  respect  either 
of  a  fraud  on  the  part  of  the  defender  or 
of  a  written  obligation  granted  by  him. 
Further,  it  was  not  averred,  as  was  neces- 
sary, that  the  defenders  had  suffered 
through  this  delay — Bell's  Principles,  27a; 
and  in  point  of  fact  thepursuer  had  applied 
for  payment  prior  to  1004. 

Argued  for  the  defenders  Boyd  and 
Wilson — ^The  Lord  Ordinary's  interlocutor 
was  right.  Black  took  the  obligation  from 
Smith  merely  in  order  to  relieve  himself 
from  the  trouble  of  making  a  search,  and 
the  obligation  lieing  one  between  the 
agents  the  pursuer  was  not  entitled  to  sue 
on  it.  Further,  the  summons  waa  irrele- 
vant because  the  pursuer  hod  no  dealing^ 
or  communication  with  the  defenders'  firm, 
nor  did  she  in  any  way  employ  them,  and 
it  was  not  averred,  nor  was  it  the  case, 
the  firm  or  these  defenders  received  or 
benefited  by  the  money.  The  whole  trans- 
action was  so  clearljr  outside  the  scope  of 
the  partnership  business  that  the  pursuer 
could  succeed  only  by  showing  that  Smith 
was  specially  authorised  hy  the  other 
partners  to  grant  the  obligation— section  7 
of  the  Partnership  Act;  and  no  special 
authority  being  averred  the  action  ought 
to  be  dismissed.  As  no  application  was 
made  to  the  firm  for  nine  years  the  pursuer 
was  in  any  case  barred  from  suing. 

At  advising— 

Lord  Pbksidknt— The  defenders  in  this 
case  are  the  partners  of  a  now  dissolved 
firm  of  writers  in  Glasgow.  While  that 
firm  was  in  existence  one  of  the  partners, 
the  defender  Smith,  wished  to  borrow 
money  and  entered  into  negotiations  with 
another  writer  named  Black  with  a  view 
to  obtaining  a  loan  from  one  of  his  clients, 
namely  Miss  Walker,  the  pursuer  in  this 
case.  It  is  admitted  that  Black  was  aware 
that  the  loan  was  for  Smith's  personal  use 
and  not  for  the  benefit  of  his  firm.  The 
security  for  this  loan,  it  was  agreed,  was  to 
be  a  bond  and  disposition  and  assignation 
in  security  of  certain  ground  annuals  in 
Glasgow.  The  defender  Smith  granted  a 
bond  and  disposition  and  assignation  in 
terms  of  this  agreement  and  at  the  same 
time  delivered  to  Black  the  titles  to  the 
ground  annuals.  These  titles  showed  that 
the  ground  annuals  were  vested  in  a  person 
of  the  name  of  Muir,  which  of  course  was  a 
fatal  defect  because  it  was  clear  that  the 
granter  of  the  security  was  not  possessed  of 
that  which  he  purported  to  assign.  At  the 
date  for  settlement  Smith  handed  to  Black 
a  letter  in  these  terms — [his  Lordship  read 
the  letter  of  3rd  JMiw  1805]— In  this  letter  the 
signature  of  the  firm  was  adhibited  by 
Smith. 

Upon  receiving  this  letter  Black  paid  his 
client's  monej^  to  Smith,  As  a  matter  of 
fact  no  disposition  in  favour  of  Smith  was 
ever  recorded  or  given.  Smith  fell  into 
pecuniary  difficulties,  and  the  ground 
annuals  were  transferred  by  Muir  to  other 

Earties  and  the  bond  given  by  Smith 
ecame  ineffectual.  After  the  lapse  of 
nine  years  this  action  has  been  brought 
against  Smith  and  the  other  partners  of 
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his  flnu.  There  is,  of  course,  no  doubt 
that  the  pursuer  is  entitled  to  decree 
against  Smith,  although  this  is  probably 
of  no  value,  but  the  other  partners  are 
solvent  and  are  liable  in  the  ooligations  of 
the  firm.  Now,  your  Lordships  will  perceive 
that  there  is  no  averment,  and  it  is  not  the 
case  that  the  firm  ever  received  the  money 
paid  by  the  pursuer.  Had  that  been  so 
the  pursuer's  case  would  have  been  very 
different,  for  in  that  case,  however  Smith 
might  have  abused  his  position,  it  would 
have  been  in  the  mouth  of  the  pursuer  to 
say  as  against  the  other  defenaers  "The 
money  passed  into  vour  coffers  and  you 
must  account  for  it.  In  the  present  case 
the  pursuer  cannot  urge  this,  and  her  right 
of  action  is  based  on  the  letter  and  the 
letter  alone.  It  is  true  that  the  letter  is 
addressed  to  Black,  but  this  circumstance 
is  immaterial  because  Black  was  the  agent 
for  and  was  acting  on  behalf  of  the  pursuer. 

Now,  the  Lord  Ordinary  has  assoilzied 
the  defenders  Boyd  and  Wilson  on  the 
ground  that  Black,  knowing  that  the  loan 
was  Smith's  private  and  personal  trans- 
action, was  not  justified  in  taking  from 
him  an  obligation  purporting  to  bind  the 
firm  without  ascerteining  that  he  had  his 
partners'  authority  or  without  obtaining 
their  signatures,  and  on  the  further  ground 
that  the  pursuer  is  barred  owing  to  *her 
negligence  in  allowing  nine  years  to  elapse 
without  seeing  that  the  letter  of  obligation 
was  fulfilled.  Now,  I  agree  in  the  conclusion 
at  which  the  Ix>rd  Orainary  arrives,  but  I 
prefer  to  rest  the  decision  on  another 
ground.  I  do  not  think  that  it  makes  it 
any  better  for  the  pursuer's  case  that  she 
knew  that  the  loan  was  obtained  for  Smith's 
private  purposes,  but  then  I  hesitate  to 
say  that  that  knowledge  so  changed  the 
situation  as  to  render  it  necessary  for  the 
pursuer  or  her  agent  to  see  that  the  other 
partners  of  Smith's  firm  signed  or  autho- 
rised the  signature. 

There  is,  nowever,  a  fatal  defect  in  the 
pursuer's  case  at  the  outset.  The  si^iature 
to  the  letter  admittedly  was  adhibited  by 
Smith  and  Smith  alone,  and  therefore  as 
no  special  authoritjr  to  attach  the  signature 
has  been  proved,  it  is  incumbent  on  the 
mirsuer  to  show  that  this  act  was  within 
Smith's  implied  mandate  as  a  meml)er  of 
his  firm.  Now,  it  is  true  that  the  second 
obligation  undertaken  in  the  letter — the 
obligation  to  exhibit  a  clear  search  and  to 
purge  it  of  incumbrances — is  one  which  is 
irequently  given  by  law-agents,  and  the 
practice  is  so  well  established  that  I  am 
prepared  to  hold  that  by  the  custom  of 
the  profession  it  has  come  to  be  within 
the  mandate  of  the  partner  of  a  legal  firm 
to  undertake  such  obligations  on  behalf  of 
the  firm.  But  this  is  so,  not  because  the 
undertaking  of  an  obligation  of  this  nature 
is  such  as  would  naturally  fall  within  the 
mandate  of  a  partner,  but  for  an  entirely 
di£Ferent  reason.  It  is  common  knowledge 
that  for  manj^  years  there  was  great  dim- 
culty  in  getting  searches  at  short  notice, 
and  even  now  at  certain  times  this  is  still 
the  case,  and  it  is  out  of  the  necessities  of 
the  situation  that  the  practice  has  arisen. 


And  there  is  further  a  slight  extension  of 
that  practice,  which  also  rests  on  grounds 
of  common  sense.  I  have  no  doubt  that  it 
is  within  a  writer's  mandate  to  bind  bis 
firm  with  reference  to  some  deed  which 
their  client  is  under  an  obligation  to  grant. 
Suppose,  for  instance,  that  a  bond  is  to  be 
granted  by  the  client  of  a  firm  and  that  the 
lender  is  satisfied  as  to  the  borrower's  title, 
but  that  the  actual  deed  in  security,  either 
because  the  borrower  is  abroad  or  for  some 
other  reason,  is  not  executed.  In  such  a 
case  I  quite  understand  that  the  borrower's 
agent  might  undertake  to  deliver  the  deed 
executed  Dy  his  client,  and  I  have  no  doubt 
that  this  obligation  undertaken  on  behalf 
of  the  firm  by  one  of  the  partners  would 
bind  the  firm. 

But  while  this  is  so  I  do  not  think  it  is 
possible  to  extend  the  rale  so  as  to  cover 
such  an  obligation  as  was  undertaken  bv 
Smith  in  the  present  case.  When  Black 
received  the  titles  he  saw  that  Smith  had 
no  right  whatsoever  to  assign  the  ground 
annuals,  and  to  say  that  in  these  circum- 
stances he  bound  his  firm  to  produce  a  title 
which  was  the  foundation  of  the  borrower's 
right  is  to  go  entirely  outside  the  ordinary 
mand.ate  of  the  partner  of  a  firm  of  law- 
agents.  It  is  said  by  the  pursuer  that  at 
the  settlement  a  title  was  in  fact  produced 
though  not  delivered,  but  this  is  not  ad- 
mitted, and  the  matter  is  left  in  obscurity. 
In  any  case  Black  was  put  on  his  guard 
when  he  received  the  original  titles,  and  he 
should  never  have  trusted  to  Smith's  under- 
taking that  his  firm  would  produce  what  it 
was  not  its  business  to  supply,  Accordin^lv 
I  think  that  the  action  entirely  fails  with 
respect  to  the  defenders  Boyd  and  Wilson. 

In  coming  to  this  conclusion  I  am  forti- 
fied by  the  knowledge  that  the  same  result 
would  ensue  from  the  application  of  certain 
familiar  general  rules  of  law.  It  is  an 
elementary  rule  that  if  money  is  lost  by  the 
fault  or  negligence  of  A,  the  Court,  as  be- 
tween two  innocent  parties,  will  fix  the  loss 
on  the  party  who  made  it  possible  for  A  to 
deal  witn  the  money  in  the  manner  which 
has  led  to  the  loss.  If  that  rule  be  applied 
in  this  case  there  can  be  no  doubt  as  to  the 
result.  Smith  was,  of  course,  directly  in 
fault,  but  as  between  Black  and  Smith's 
partners,  who  made  it  possible  for  Smith  to 
act  as  he  did  ?  It  was  the  conduct  of  Black, 
for  he  acted  quite  wrongly  as  a  law-agent 
in  paying  his  client's  money  on  such  secu- 
rity as  Smith  offered.  Accordingly,  on  the 
whole  matter,  I  am  for  sustaining  the  Lord 
Ordinary's  interlocutor,  but  on  grounds 
other  than  those  adopted  by  his  Lordship. 

Lord  M'Laren  and  Lord  Pkarson  con- 
curred. 

Lord  Kinkbar  was  absent. 
The  Court  adhered. 

Counsel  for  the  Pursuer  and  Reclaimer — 
Maclennan,  K.C.  —  Hamilton.  Agent  — 
Andrew  H.  Hogg,  S.S.C. 

Counsel  for  the  Defenders,  Boyd  and 
Wilson  (Respondents)— Hunter,  K.C.— Wil- 
ton.   Agents— Sturrock  &  Sturrock,  S.S.C. 
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FIRST    DIVISION. 

[Lord  Johnston,  Ordinary. 
WOOD  &  COMPANY  v.  A.  &  A.  Y. 
MACKAY. 

Contmct — Reparation — Breach  of  Contract 
— Implied  Warranty  —  Su/pplu  of  Rope 
Slings  by  Shipowner  to  Steveaore— Acci- 
dent through  Defective  Rope  Slitw  to 
Stevedore's  Emplcyee— Liability  of  Ship- 
ovmer. 

Shipowners,  following  a  general  cus- 
tom, supplied  to  the  stevedore  the 
rope  slings  required  for  unloading  their 
vemel.  A  sling  broke  and  caused  injury 
to  be  done  to  one  of  the  stevedores 
employees,  who  recovered  damages 
from  him  under  the  Employ  ei-a'  Liability 
Act.  The  stevedore  brought  an  action 
against  the  shipowners  to  recover  the 
damages  paid  and  the  expenses. 

HeUL  that  the  shipowners  did  not  war- 
rant the  rope  slings,  which  were  no  part 
of  the  ship^  permanent  equipment,  but 
supplied  them  only  to  the  approbation 
of  the  stevedore,  and  consequently  that 
the  shipowners  were  not  in  breach  of 
contract  and  must  be  assoiUtied. 

Mowbray^  v.  Merryweatfier,  [1805]  2 
Q.B.  610,  aistinguiahed. 

Dictum  of  Lord  Young  in  M'GUl  v. 

Bowman   &    Company,    December   0, 

1880,  18  R.  206,  28  S.L.R.  144,  approved. 

Relief— Reparation — Negligence — Contract 

— Action  of  Relief  by  Stevedore  against 

Shipoioner— Damages  Paid  to  Stevedore's 

Employee    Injured    through    Defective 

Rope  Sling   Supplied   by  Shipowner  — 

Competency. 

A  stevedore,  from  whom  one  of  his 
employees,  injured  through  the  break- 
ing of  a  rope  sling,  had  recovered  dam- 
ages under  the  Employers'  Liability  Act, 
brought  an  action  of  i-elief  against  the 
shipowner  who  had  supplied  the  rope 
sling^.  Held  that,  assuming  (what  the 
Oourt  held  was  not  the  case)  the  ship- 
owner might  be  liable  in  damages  for 
breach  of  contract  as  having  warranted 
the  rope  slings,  the  action  of  relief  was 
not  the  stevedore's  competent  remedy, 
inasmuch  as  the  employee's  claim  was 
based  on  the  negligence  of  the  steve- 
dore, without  proving  which  he  could 
not  have  succeeded,  and  the  stevedore's 
claim  against  the  shipowner  was  based 
on  contract,  and  there  could  be  no 
relation  between  them. 

Ovington  v.  M'  Vicar,  Mtiy  12,  18M,  2 
Macph.  1066,  approved  and  followed. 

Burrows  v.  Marsh  Oas  and  Coke 
Company,  L.R.  5  Exch.  67,  7  Exch.  96, 
commented  on  and  distinguished. 

Mowbray  v.  Merryweather,   [1895]   2 
Q.B.  640,  commented  on. 
Expenses  —  Disalloicance  of  Ejcpenses  on 
Ground   of   Unsatisfa^oriness  of  Wit- 
nesses. 

The  unsatisfactoriness  of  the  wit- 
nesses in  a  cause  is  not  a  ground  for 


refusing  the  successful  party  his  ex- 
penses. 
On  4th  June  1904  Wood  &  Company,  steve- 
dores, London,  raised  an  action  against  A. 
&  A.  Y.  Mackay,  shipowners,  Grange- 
mouth, to  recover,  with  expenses,  £200,  or 
alternatively  £73,  19s.  9d.,  and  £17,  168.  2d., 
being  one-half  of  the  amount  which  one  of 
their  employees,  Mellish,  had  recovered  from 
them  under  the  Employers'  Liability  Act  as 
damages  for  personal  injuries  in  an  action 
by  him  in  South wark  County  Court,  and 
one-half  of  their  expenses  in  defending  such 
action. 

Wood  As  Company  had  been  employed  by 
A.  &  A.  Y.  Mackay  to  unload  the  latters 
vessel  "Thomas  Haynes"  in  the  Thames. 
In  the  course  of  this  operation  one  of  the 
rope-slings  which  had  been  supplied  by  the 
shipowners  broke,  the  load  was  precipitated 
into  the  hold,  and  Mellish,  who  was  at  the 
work  in  the  employment  of  Wood  &  Com- 
pany, was  injured. 

The  pursuers  pleaded— "(1)  The  pursuer 
having  suffered  loss  and  damage  as  the 
result  of  breach  of  contract  on  the  part  of 
the  defenders,  the  defenders  are  liable  in 
payment  of  damages.  (3)  Altornatively, 
the  pursuers  having  paid  to  the  said  James 
Mellish  the  whole  amount  of  any  claim 
contpetent  to  him  in  respect  of  his  injury, 
the  defenders,  who  were  liable  as  joint 
delinquents  jointly  and  severally  with  the 
pursuers  in  respect  of  such  claim,  should  be 
ordered  to  make  payment  to  the  pursuers 
of  the  sum  second  concluded  for  with  ex- 
penses." 

The  defenders  pleaded— "(1)  No  title  to 
sue.  (2)  The  pursuer's  averments  are  irrele- 
vant. (3)  The  pursuers'  averments  so  far 
as  material  being  unfounded  in  fact,  the 
defenders  should  be  assoilzied." 

A  proof  was  taken,  the  import  of  which 
is  given  in  the  opinion  of  the  Lord 
Ordinary  (Johnston)  and  of  the  Lord 
President. 

On  8th  June  1905  the  Lord  Ordinar>' 
assoilzied  the  defenders  and  found  no  ex- 
penses due  to  or  by  eitherparty. 

Opinion — "The  s.s.  "Thomas  Haynes,' 
of  Crrangemouth,  belonging  to  Messrs  A.  & 
A.  Y.  Mackay,  the  defenders  in  this  action, 
aftor  a  voyage  from  Grangemouth  to  Ros- 
tock with  coal  and  from  Rostock  to  Danzig 
in  ballast,  sailed  from  Danzig  in  December 
1903  with  a  caiao  of  sug^r  in  bags.  She 
arrived  in  the  'Tnames  on  Wednesday,  6th 
January  1904,  and  discharged  into  lighters 
on  7th,  8th,  and  9th  January.  She  carried 
a  cargo  of  14,000  bags,  each'  bag  weighing 
about  2  cwt.  The  discharge  was  conducted 
by  Messrs  B.  T.  Wood  &  Co.,  stevedores, 
London,  the  pursuers  of  the  action.  About 
two  o'clock  on  Saturday  a  rope  sling  used 
in  lifting  the  sugar  bags  broke,  and  the 
bag.s  fell  on  a  stevedore,  Mellish,  engaged 
in  the  discharge.  He  was  severely  injured, 
and  nUsed  an  action  in  the  County  Court 
of  South  wark  against  his  employers,  Messrs 
Wood,  under  the  Employers'  Liabilitv  Act 
1880,  founding  on  the  'defective  condition 
of  the  plant  used '  in  the  business  of  dis- 
charging. A  jury  awarded  him  £117  dam- 
ages. 
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"In  point  of  fact  the  sling  in  question 
had  been  supplied  by  the  ship,  and  accord- 
ingly the  stevedores,  Messrs  Wood,  have 
now  raised  an  action  against  Messrs 
Mackay,  the  shipowners,  to  recover  the 
amount  in  which  they  had  been  held  liable 
to  Mellish,  together  with  the  costs  to  which 
they  had  been  put  in  the  Southwark  action. 

"Alternatively  they  claimed  one-half  of 
the  sums  they  had  been  compelled  to  dis- 
burse as  above,  on  the  ground  that  in  any 
view  the  defenders  were  liable  as  joint  de- 
linquents jointly  and  severally  with  them. 
Without  finding  it  necessary  to  consider 
the  legal  question  involved,  I  have  come  to 
the  conclusion  that  I  cannot  in  the  circum- 
stances entertain  this  alternative  claim. 

"But  in  determining  the  question  which, 
under  the  pursuers'  main  claim,  does  arise 
on  the  evidence,  I  have  found  my  task  an 
extremely  difficult  one  by  reason  of  the 
conflicting  evidence.  That  conflict  is  so 
direct  and  circumstantial  that  there  is  no 
possibility  of  reconciling  the  conflicting 
statements. 

"There  is,  however,  one  question  which 
emerges  clearly  enough.  The  pursuers  aver 
that  in  terms  of  their  contract  and  also  by 
the  custom  of  the  Port  of  London,  the  de- 
fenders were  bound  to  supply  the  tackle 
requisite  for  discharge,  including  slings, 
and  did  supply  it.  This  the  defenders  denv. 
I  hold  it  proved  that  the  supply  of  tackle 
was  not  mentioned  in  the  letters  which 
constitute  the  contract  for  discharge,  that 
there  is  no  general  practice  of  the  port,  but 
that  the  more  widely  general  practice,  as 
stated  by  the  defenders'  master.  Captain 
Sim,  is  that  the  ship  supplies  all  tackle, 
including  slings,  unless  there  is  a  stipula- 
tion to  the  contrary ;  that  the  ship  in  the 
present  case  acted  on  that  footing,  pro- 
viding, if  the  evidence  for  the  owners  is 
believed,  new  rope  for  the  purpose,  and 
supplying  the  slings  without  demur  or 
hesitation. 

"  But  beyond  that  there  appears  to  me 
to  be  no  escape  from  the  conclusion  that 
there  is  false  evidence  on  the  one  side  or 
the  other,  and  I  cannot  take  refuge  in  any 
view  of  the  demeanour  of  the  witnesses. 
I  had  no  ground  for  suspecting  any,  though 
I  was  favourably  impressed  with  one,  viz., 
the  pursuers'  witness  Fraser.  But  I  must 
add,  that  while  I  cannot  look  at  it  as  evi- 
dence, it  does  to  my  mind  affect  the  ques- 
tion of  credibility  to  flnd  from  the  notes  of 
evidence  in  the -Southwark  County  Court 
that  the  witnesses  for  the  pursuers  here 
gave  account  in  substantial  detail  as  they 
and  their  mates  had  given  in  the  South- 
wark Court. 

"  The  pursuers'  witnesses  say  that  there 
were  no  slings  ready  for  them  on  Thursday 
morning  the  7th  January  ;  that  slings  were 
in  course  of  making,  and  that  they  were 
made  from  old  rope  which  had  been  used  in 
the  running  gear  of  the  ship  and  its  boats ; 
that  they  proved  so  defective  that  one  either 
broke  or  threatened  to  break  in  the  first 
forenoon ;  that  the  foreman  stevedore  de- 
manded new  slings,  and  was  referred  from 
the  second  officer  to  the  first  officer,  and 
by  him  to  the  master,  and  by  him  to  the 


boatswain  (probably  a  mistake  for  carpen- 
ter), and  at  last  got  9  out  of  the  ^  or  25 
slings  in  all  renewed  with  new  rope,  which 
was  all  the  ship  had  on  board ;  that  an- 
other sling  broke  on  the  forenoon  of  Satur- 
day 0th  January,  and  a  third  (which  caused 
the  accident)  after  the  dinner  hour. 

"  The  ship  s  witnesses,  on  the  other  hand, 
allege  a  full  supply  of  new  rope ;  that  noth- 
ing but  new  rope  was  used ;  that  there  were 
no  breaks  except  the  break  which  caused 
the  accident,  and  no  demand  to  be  supplied 
with  fresh  slings  at  any  time  by  the  steve- 
dore's foreman.  They  further  challenge 
the  authenticity  of  the  production  No.  o7 
of  process,  alleged  by  the  pursuers  to  be 
the  identical  rope  which  broke,  and  they 
thi-ow  the  blame  for  the  accident  on  de- 
terioration of  the  new  rope  supplied  by 
them  through  the  reckless  mode  of  dis- 
charge followed  by  the  stevedore's  men, 
Sarticularly  at  No.  4  hatch  where  the  acci- 
ent  occurred. 

"To  hold  the  scales  between  these  two 
sets  of  partisans  is  not  easy.  Counting 
heads,  the  ship  has  it.  But  after  renewed 
consideration  I  am  unable  to  give  implicit 
credeuce  to  the  statements  of  either  side. 
While  I  freely  admit  that  I  can  have  no 
certainty,  the  conclusion  I  have  come  to 
is  this  —  I  do  not  believe  that  the  rope 
supplied  was  new  rope,  though  doubtless 
the  ship  took  such  on  boara  at  Orange- 
mouth.  I  do  believe  that  some  new  rope 
was  supplied  on  a  second  demand,  but  not 
enough  to  replace  the  whole  slings.  I  do 
not  believe  that  the  discharge  was  as  reck- 
less as  the  ship's  witnesses  allege.  The 
state  of  the  tally  disproves  this,  for  instead 
of  constant  overloading  of  slings  it  shows 
somewhat  remarkable  regularity.  In  fact, 
out  of  about  700  slingfuls  only  about  26 
exceed  the  orthodox  number  of  six  bags  to 
the  sling,  and  the  average  is  below  that 
number.  Nor  do  I  believe  that  the  action 
of  the  men  forming  the  gangs  below,  or  of 
the  gangway  man  or  guyman  on  deck, 
though  their  methods  were  somewhat 
rough,  was  as  reckless  as  is  represented, 
e.q.,  from  comparing  the  depth  of  the  hold 
with  the  length  of  the  slings,  if  there  was 
anything  in  contact  with  or  chafing  on  the 
coamings  of  the  hatches,  it  is  evident  it 
must  have  been  principally  the  winch 
chain,  and  not  the  sling  ropes,  as  alleged 
by  the  ship's  witnesses.  But  I  do  hold  it 
proved  that  in  No.  4  hold  on  the  forenoon 
of  Saturday,  9th  January,  there  was  some 
overloading  prior  to  the"  accident,  though 
not  such  as  should  have  perilled  a  sling  in 
reasonably  good  condition. 

"In  these  circumstances  I  think  that  I 
reach  a  just  conclusion  by  adverting  to  the 
responsibilities  hiiic  irtde,  and  to  the  only 
bit  of  real  evidence  other  than  the  tally 
books,  viz.,  the  rope,  the  authenticity  of 
which,  by  the  way,  I  see  no  reason  to  doubt. 

"  It  appears  to  me  that  it  was  the  duty 
of  the  ship's  officers,  if  the  ship  was  bound 
or  accepted  the  obligation,  to  supply  the 
slings  as  well  as  the  rest  of  the  tackle,  to 
supply  sound  slings,  and  to  be  satisfied  that 
they  were  sound  before  handing  them  over 
to  the  stevedore.     I  think  that  no  fault 
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could  be  imputed  to  the  stevedore  or  his 
representative  if  he  accepted  them  as  sound 
without  more  than  a  general  examination. 
But  this  part  of  the  gear  perishes  in  the 
using,  anal  thinly  thatonacceptance  theduty 
of  watching  it  and  seeing  to  its  continued 
soundness  devolved  on  the  stevedore  who 
used  it.  His  was  the  duty  of  rejecting  it 
when  necessary  in  the  course  of  using,  and 
the  ship's  to  replace  what  was  rejected.  I 
think  tnat  the  case  is  distinguishable  from 
that  of  Mowbray  v.  Merryweather,  [1805] 
L.B.,  2  Q.B.  mi.  Now  here  rea  vftaa 
loquitur.  If,  as  I  think,  the  sling  which 
broke  was  not  new  when  given  out,  and 
probabljr  even  then  of  doubtful  sufficiency, 
it  certainly  had  become  wholly  insufficient 
long  before  the  accident  occurred.  I  en- 
tirely accept  the  evidence  of  Captain  Cowie, 
and  I  think  my  own  personal  examination 
of  the  rope  would  probably  have  brought 
me  to  the  same  conclusion  that  the  said 
sling  should  have  been  discarded  long 
before  it  broke.  Accordingly,  even  assum- 
ing that  there  was  negligence  on  the  part 
of  the  owners  in  supplying  defective  ropes, 
such  was  not  the  direct  cause  of  the  acci- 
dent, but  the  neglect  of  the  stevedore's 
foreman  to  reject  timeously  the  rope 
supplied  before  it  had  become  hopelessly 
insufficient. 

"I  therefore  assoilzie  the  defenders;  but 
in  respect  of  my  view  of  the  unsatisfactori- 
ness  of  the  evidence  I  find  neither  party 
entitled  to  expenses." 

The  defenders  reclaimed  on  the  question 
of  expenses,  and  the  pursuers  took  advan- 
tage of  the  reclaiming-note  to  bring  under 
review  the  Lord  Ordinary's  judgment  on 
the  merits. 

Argfued  for  the  pursuers— The  defenders 
undertook  to  supply  the  rope-slings  for  the 
discbarge  of  the  cargo,  and  as  the  accident 
to  Melhsh  was  due  to  the  defective  condi- 
tion of  one  of  the  slings  supplied,  the 
defenders  were  liable  to  the  pursuers  in 
the  amount  of  the  damages  awarded  to 
Hellish  and  in  the  expenses  of  the  action 
by  Mellish.  In  a  contract  of  sale  where 
the  goods  were  purchased  for  a  special 
purpose  it  was  an  implied  condition  of  the 
contract  that  the  goods  should  be  reason- 
ably fit  for  that  purpose,  and  the  vendor 
was  liable  for  the  natural  consequences  of 
a  breach  of  that  condition  —  Kandall  v. 
Newson,  [1877]  L.B.,  2  Q.B.D.  102;  Addison 
on  Contracts,  10th  ed.,  p.  686;  and  the  same 
rule  applied  to  the  contract  between  the 

Sursuers  and  the  defenders — Mowbray  v. 
TerryweatJier,  [1895]  2  Q.B.  (MO;  Burrows 
V.  Marsh  Oas  Company,  L.R.,  5  Ex.  67, 
7  Ex.  96.  The  pursuers'  liability  to  pay 
damages  to  Melhsh  was  the  natural  conse- 
quence of  the  defenders'  failure  to  supply 
ropes  fit  for  the  discharge  of  the  cargo,  and 
therefore  the  pursuers  were  entitled  to 
recover  the  sums  paid  by  them  from  the 
defenders  —  Mowbray  v.  Merryweather ; 
Burrows  v.  Marsh  Gas  Company,  supra. 
The  defenders  being  aware  that  the 
ropes  were  to  be  used  by  the  pursuers' 
workmen  were  under  a  duty  to  teke  ewe 
that  the  ropes  were  in  a  Ht  state  to  be  used 


without  risk  or  danger  to  the  workmen. 
They  had  failed  in  their  duty  and  were 
liable  for  the  injury  to  the  pursuers'  work- 
man which  resulted  from  their  negligence 
— Heaven  y.  Pender,  11  Q.B.D.  503;  Traill 
V.  Actieselskabat  Dalbeattie,  Limited,  June 
7,  190i,  a  F.  798,  41  S.L.B.  614.  The  pre- 
sent action  was  based  on  breach  of  con- 
tract and  could  not  be  considered  as  an 
action  of  relief.  On  the  question  of  the 
liability  of  the  defenders  jointly  with  the 
pursuers,  Palmer  v.  Wick  and  Pulteney- 
lown  Steam  Shipping  Company,  Limited, 
June  5, 1894,  21  B.  (H.L.)  39,  [18»]  A.C.  318, 
31  S.LkB.  937,  was  cited,  but  this  argument 
was  not  pressed. 

Argued  for  the  defenders  —  The  pur  - 
suers  had  ample  opportunity  of  inspecting 
the  slings  supplied  by  the  defenders  and 
accepted  them.  There  was  no  implied  con- 
dition in  the  contract  that  the  ropes  should 
be  suitable  for  the  discharge  of  the  cargo 
or  for  any  special  purpose.  All  that  the 
pursuers  were  bound  to  supply  under  the 
contract  were  ropes  to  the  satisfaction  of 
the  pursuers,  and  the  pursuers'  acceptance 
of  the  ropes  discharged  the  defenders.  The 
accident  to  Mellish  was  due  to  the  pursuers' 
negligence  in  not  properly  inspecting  the 
ropes  before  or  during  their  use,  and  was 
not  caused  by,  nor  was  it  the  natural  conse- 
quence of,  the  defenders'  action  in  supply- 
ing ropes  which  were  found  to  be  defective. 
Mowbray  v.  Merryweather,  cit.  su/p.,  was 
distinguishable,  because  in  that  case  the 
defendant  admitted  that  he  was  in  breach 
of  his  warranty.  The  pursuers  were  under 
no  duty  to  the  workmen  who  used  the 
rope.  In  Heaven  v.  Pender  the  defen- 
ders were  liable  because  they  set  up  a 
staging  in  which  there  was  a  trap  and 
invited  the  plaintiff  to  use  the  staging— 
Caledonian  Railway  Comnany  v.  Warwick, 
November  28, 1897,  25  B.  (H.L.)  1,  [1898]  A.C. 
216,  35  S.L.R.  54;  and  in  the  opinion  of 
Esher,  M.R.,  in  Heaven  v.  Penaer  an  ex- 
ception was  made  as  to  the  case  where 
opportunity  of  inspection  was  given,  and 
that  exception  covered  the  present  case. 
This  was  an  action  of  relief.  But  the 
criterion  of  the  pursuers'  liability  in  the 
action  at  the  instance  of  Mellish  was  their 
negligence,  and  the  damages  were  awarded 
in  respect  of  that  negligence,  whereas  in 
the  present  case  the  only  ground  on  which 
it  was  averred  that  the  defenders  were 
liable  was  breach  of  contract.  Hence  as 
the  criterion  of  liability  was  not  the  same 
in  both  cases  the  pursuers  could  not  en- 
force relief — Ovingion  v.  M' Vicar,  May  12, 
1864,  2  Macph.  1066. 

At  advising — 

Lord  President- The  pursuers  in  this 
action,  Messrs  Wood  &  Company,  carry 
on  business  as  stevedores  in  London.  They 
entered  into  a  contract  with  the  defenders 
Messrs  Mackay,  who  are  shipowners  in 
Qrangeinouth,  to  unload  a  vessel  belonging 
to  the  defenders  which  was  in  the  Thames. 
In  the  course  of  that  unloading  a  rope 
sling,  which  was  being  used  to  unload  the 
cargo  which  consisted  of  sugar  in  bags, 
broke,  and  the  sugar  hags  thereby  released 
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fell  upon  one  of  the  stevedores'  workmen 
named  Mellish  and  injured  him.  Mellish 
brought  an  action  against  Wood  &  Com- 
pany in  the  County  Court  of  Southwark 
and  recovered  damages  from  them  for  the 
injury  he  had  sustained.  His  action  in  the 
County  Court  was  rested,  as  being  for  more 
than  the  sum  of  £50  it  needed  to  be,  upon 
the  Employers'  Liability  Act.  The  present 
action  is  an  action  of  relief  at  the  instance 
of  Messrs  Wood  against  the  shipowner, 
upon  the  ground  that  it  was  the  shipowner's 
business  to  supply  the  slings  of  rope  for 
the  operation  of  unloading  va»  cargo,  that 
he  did  so  supply  the  slings,  and  supplied  a 
faulty  sling,  and  that  the  consequent  claim 
at  the  instance  of  Mellish,  and  the  damages 
he  had  to  pay,  were  the  natural  result  of 
that  fault  upon  the  part  of  the  shipowner. 
Now,  there  has  been  a  very  voluminous 
proof,  and  the  Lord  Ordinary's  judgment 
not  only  analyses  it  but  makes  considerable 
comments  upon  it.  I  do  not  propose  in 
any  way  to  go  through  the  proof,  but  I 
propose  to  lay  down  the  various  conclusions 
in  fact  which  I  have  come  to  after  a  careful 
consideration  of  that  proof.  I  think,  first, 
that  it  is  proved  that  by  the  custom  in  the 
trade  it  was  part  of  the  duty  of  the  ship- 
owner here  to  provide  slings  made  of  rope 
for  the  discharge  of  the  cargo,  and  I  think 
it  is  proved  that  that  was  a  duty  which  the 
defenders  in  this  case  entirely  knew  of  and 
undertook.  Secondly,  I  think  it  is  proved 
t^at  the  actual  sling  in  process  is  clearlv 
identified  as  the  particular  sling  which 
broke.  Thirdly,  I  think  it  is  proved  that 
that  particular  sling  was  not  a  fit  sling  for 
the  purpose  for  which  it  was  bein^  used, 
being  obnoxious  to  a  defect  which  is  tech- 
nically known  as  short  hemp ;  and  fourth, 
I  think  that  that  defect  of  snort  hemp  is  a 
defect  which  could  have  been  perfectly  well 
ascertained  by  an  inspection  of  a  quite  easy 
character  by  anybody  who  was  conversant 
with  the  business  and  knew  the  quality  of 
rope.  Now,  the  Lord  Ordinary,  who  I 
think  has  practically  come  to  the  same 
conclusion  on  the  facts,  although  he  has 
not  perhaps  formulated  them  in  such  dis- 
tinct propositions  as  I  have  done,  disposed 
of  the  case  thus — He  considered  that  what- 
ever were  the  obligations  originally  extant 
as  between  the  pursuer  and  the  defenders, 
nevertheless  from  the  nature  of  the  sub- 
ject, namely,  rope,  and  from  the  nature  of 
the  operation  to  which  that  rope  was  sub- 
jectea,  namely,  the  usin^  of  it  in  slings  for 
the  purpose  of  discharging  a  cargo,  there 
was  a  duty  cast  upon  the  pursuer  to  watch 
the  rope  and  to  note  its  condition  from 
time  to  time  as  the  operation  proceeded ; 
that  if  he  had  done  so,  inspection  would 
have  revealed  that  there  was  something 
wrong ;  that  if  an  accident  happened  it  was 
really  owing  to  his  own  negligence,  and 
that  he  cannot  recover  for  it.  It  was  very 
strongly  contended  that  that  view  of  the 
Lord  Ordinary  was  wrong,  and  in  particular 
it  was  contended  that  it  was  diametrically 
opposed  to  the  view  of  the  Court  of  Appeal 
in  England  in  the  case  of  Mowbray  v.  Merry- 
wetUher,  ([1805]  2  Q.B.  640).  That  case  is 
not  binding  on  us,  but,  on  the  other  hand, 


it  is  authority  which  we  always  treat  with 
great  respect,  and  if  the  principles  laid 
down  in  an  English  case  are  right  we  should 
follow  them  upon  principle  against  the 
judgment  of  a  Lord  Ordinary  which  we 
thought  was  wrong.  Now,  no  doubt  Mow- 
bray V,  Merryvjeaiher  bears  a  striking 
similarity  to  the  present  case,  although  in 
certain  particulars  to  which  I  shall  advert 
it  is  not  the  same.  The  facts  in  Mowbray 
V.  Merryweaiher  were  these.  As  here,  there 
was  a  contract  between  a  firm  of  stevedores 
and  a  shipowner  to  discharge  cargo  from  a 
ship.  The  shipowner  there  had  agreed  in 
terms  to  supply  all  necessary  cranes,  chains, 
and  other  Rearing  reasonaoly  fit  for  that 

f>urpose.  What  broke  in  that  case  was  a 
ink  of  a  chain  of  a  permanent  crane — I 
take  it,  an  ordinary  ship's  crane  worked 
with  a  donkey-engine — and  there  was  an 
admission  that  the  defect  in  the  chain  was 
of  such  a  kind  that  it  could  have  been  dis- 
covered by  inspection — that  is  to  say,  by 
the  inspection  of  anybody  who  knew  the 

auality  of  iron  and  could  recognise  an  iron 
aw  when  he  saw  it.  There,  as  here,  the 
result  of  the  breaking  of  the  link  of  a 
chain  was  that  a  bale  of  goods  fell  upon  a 
stevedore's  workman.  There,  as  here,  the 
injured  workman  brought  an  action  against 
the  stevedore,  founding  upon  the  provisions 
of  the  Employers'  Liability  Act.  The  case 
then  differs  a  little  in  this  respect,  that 
instead  of  going  to  trial,  as  occurred  in  the 
case  immediately  before  your  Lordships, 
the  stevedores  in  the  case  of  Mowbray  v. 
Merryvoeaiher  did  not  contest  the  action 
but  paid  the  injured  workman  a  sum  which, 
it  was  not  a  matter  of  controversy,  was  a 
perfectly  proper  sum  for  them  to  pay  upon 
the  assumption  that  there  was  liability, 
and  then  they  raised,  as  here,  an  action  of 
relief  in  respect  of  the  sum  which  they  had 
so  paid.  The  Courtof  Appeal  gave  judgment 
for  the  sum.  As  I  say,  that  case  certainly 
bears  a  strong  resemblance  to  the  present 
case,  but  there  are  certain  points  of  differ- 
ence, and  one  of  them  crops  up  at  the  very 
outset.  You  cannot  read  the  judgment  of 
the  learned  Judges  who  decided  that  case 
without  seeing  that  the  whole  starting-point 
of  their  j  udgment  is  that  they  held  that  there 
was  a  warranty,  an  implied  warranty,  upon 
the  supplying  of  the  chain  of  the  crane 
that  it  should  reasonably  be  fit  for  the 
purpose  for  which  it  was  supplied.  Now, 
the  first  auestion  that  therefore  arises  is 
whether  the  obligation — I  will  not  use  the 
word  "warranty  in  case  it  may  not  be 
strictly  accurate  —  which  was  upon  the 
shipowner  here  was  precisely  the  same  as 
the  obligation  which  was  found  to  be  on 
the  shipowner  in  the  case  of  Mowbray  v. 
Merryweather.  I  am  inclined  to  think  it 
was  not,  and  the  distinction  arises  naturally 
enough  from  the  distinction  of  the  articles 
employed.  The  article  in  the  case  of  Mo^B- 
bray  v.  Merryweather  was  part  of  the 
permanent  fittings  of  the  ship,  namely,  the 
chain  of  the  crane,  and  it  was  obviously 
impossible  for  the  firm  of  stevedores,  if 
they  were  to  use  it,  to  interfere  with  or 
do  anything  with  it.  Therefore,  having 
regard  to  the  subject  material,  I  think  that  I 
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eerVunW  would  agree  with  two  thinsrs  that 
the  Enjfiuh  O»ort  th*re  8aid— fMuif-lr.  first, 
that  fr<«in  mtjaii'-mfc  to  »applf  th<r  crane 
on  board  tlM;  khip  tfaer^  wai>  an  iinplied 
prooiiM*  aUo  to  supply  a  rxaue  that  was 
fit  for  the  punK*f«  of  diM;bandn«r  ordi- 
nary carj^o — and  nobodv  said  that  it  was 
anything  (-Ue  than  orainarr  cartro;  and 
ancondly,  that  having  erot  that  obligation 
there  wa«  not  n*<;fv«arily  ra^t  npcn  tb<>m 
s  duty  (rf  frrim  time  to  tiuie  going  and 
ezaDiiiiing  this  permanent  fitting,  naiaelv, 
the  crane  chain.  But  here  we  hare  to  do 
.with  a  perfectly  different  ar-ti<'le.  The 
articks  here  are  slings  made  of  rope  for 
slinging  hag»  of  sugar.  Tboi>e  slings  are 
not  part  of  the  permanent  apparatus  of  the 
obip.  An  iDatt«r  of  fact  they  are  just  bit« 
of  rope  which  are  sfiliced  into  a  UKtp  and 
are  then  made  up  as  a  sling,  and  they  are 
really  made  np  of  rope  ad  hoe.  Now,  there 
i»  atit  mnch  evidence  as  to  what  the  precise 
custom  in  this  matter  is;  and  although  I 
am  prepared  to  hold,  in  accordance  with 
the  finding  I  have  already  expressed  to 
your  Loidships,  that  it  is  clear  that  the 
duty  of  snpprying  was  undertaken  by  the 
shipowner,  I  think  that  that  duty  was  not 
of  the  nature  of  an  absolute  warranty  to 
supply  sf>mething  that  would  be  under  all 
circumstances  fit  for  the  work  it  had  to 
perfrn-m,  but  ^vas  a  duty  to  supply  slings 
to  the  approbation  of  the  person  who  was 
to  use  them.  If  that  is  the  true  view,  then 
I  think  one  comes  directly  under  the 
authority  of  a  dictum  of  Lord  Young, 
which  has,  I  think,  been  several  times 
referred  to  with  approval,  delivered  in  the 
case  frf  M'Gill  v.  Bowman  (18  R  2(J6). 
That  wa«  a  ca«e  in  regard  to  the  fault  of  a 
miner's  kettle.  The  actual  decision  does 
not  touch  this  point,  because  it  was  held  in 
fact  there  that  the  accident  was  not  due  to 
the  fault  in  the  material  at  all,  but  was  due 
to  negligence  on  the  part  of  the  person  who 
worked  it;  but  Lord  Young,  upon  a  general 
question  which  had  been  argued  in  the 
case,  dealing  with  the  question  of  material, 
says — "If  I  have  painters  to  work  in  my 
bouse  and  undertake  to  supply  the  ladders 
to  the  master's  satisfaction,  and  do  so,  am  I 
subject  to  an  action  by  one  of  the  painters 
if  the  ladders  prove  too  weak  ?  Surely  not. 
I  think  that  would  bean  entirely  erroneous 
proposition."  I  think  that  is  sound  law, 
ana  accordingly  if  the  true  construction  of 
the  obligation  nere  was  to  supply  slings  to 
the  satisfaction  of  the  other  party,  then  I 
think  the  case  may  be  safely  disposed  of 
on  that  ground. 

But  I  do  not  propose  to  stop  there, 
because  I  think  there  is  something  more 
to  be  said  upon  the  case  of  Mowbray  v. 
Merryweather.  This  action  as  raised  is  an 
action  of  relief.  Now,  relief  means  of  course, 
that  A  is  bound  to  relieve  B  of  a  liability 
which  has  Ijeen  found  against  B.  Now, 
what  was  the  liability  of  B  here?  What 
was  the  liabilitj^  of  the  stevedore?  "The 
stevedore's  liability  in  the  action  which 
was  raised  against  him  rested  on  his  want 
of  inspection— that  is  to  say,  his  negligence, 
and  his  negligence  alone.  It  did  not  rest 
pon  the  ground  that  the  rope  was  de  facto 


unfit.  It  seems  to  me  that  that  proposi- 
tion is  abundantly  dear  ftom  tiro  ctrcmn- 
stances.  In  the  first  place,  it  is  clear  from 
the  ondoubted  Uw  of  Wemtjua  v.  Matki^- 
aon,  4  Macq.  215.  which  is  a  Hoose  of  Lords 
derii-ion  and  cannot  be  controverted.  Thatt 
case  laid  down  in  moet  clear  terms  what 
has  always  been  considered  as  law  sinoe 
then,  that  as  between  a  wtMfanan  and  his 
employer  it  is  not  enough  for  the  workman 
to  say' that  the  employer  de  fado  s^^lied 
insufficient  material  or  an  insofficient 
machine.  He  most  show  that  in  doing  so 
he  was  guilty  of  some  negligence.  There- 
fore the  workman  here  could  not  have 
recovered  against  the  stevedore  unless  he 
showed  that  as  matter  of  fact  there  was 
some  fault  on  the  part  of  the  stevedore. 
The  same  thing  arises  upon  the  Employers' 
Liability  Act.  The  reason  of  course  why 
be  raised  his  action  under  the  Employers' 
Liability  Act  in  this  particular  case  is 
obvious.  He  claimed  more  than  ^0,  and 
according  to  the  roles  of  process  in  Eng- 
land he  could  not  have  got  more  if  he  had 
.  gone  to  a  County  Court  ;  whereas  raising  it 
under  the  Employers'  Liability  Act  he  could 
'  get  more,  but  being  under  the  Employers' 
,  Liability  Act,  he  could  not  recover  under 
the  first  sub-section  unless  be  could  showr, 
'  over  and  above  the  fact  that  the  ways  and 
I  means  were  not  in  proper  condition,  the 
I  further  fact  that  there  nad  been  want  of 
due  inspection  on  the  part  of  the  master 
or  those  whom  he  put  in  his  place.  But  as 
I  have  pointed  out,  precisely  the  same 
result  for  practical  purposes  would  have 
occurred  ii  he  had  raised  his  action  at 
common  law  in  the  High  Court  instead  of 
raising  his  action  under  the  Employers' 
Liability  Act  in  the  County  Court.  Now, 
all  that  therefore  comes  to  this.  He  could 
not  have  recovered  unless  he  had  shown 
that  there  had  been  negligence,  which 
negligence  in  this  case  everybody  knows 
meant  want  of  inspection  on  the  part  of 
the  stevedore.  How  can  it  be  said  that  the 
stevedore,  being  cast  in  a  suit  in  which  he 
must  have  been  successful  had  it  not  been 
for  his  own  negligence,  can  ever  recover 
upon  an  action  for  relief  against  the  ship- 
owner against  whom  he  has  only  got  a 
breach  of  contract  and  nothing  else?  On 
this  matter  I  confess  that  I  think  there  is 
nothing  more  to  be  said  than  has  already 
been  said  by  an  authority  which  is  binding 
on  us,  namelv,  by  the  late  Lord  President 
InglLs,  when  lie  was  Lord  Justice-Clerk,  in 
the  case  of  Ovington,  2  Macph.  1086.  'The 
facts  in  Ovington  were  these — A  workman 
was  killed  by  the  breaking  of  a  chain.  His 
representatives  either  sued  or  made  a  claim 
against  his  employer,  and  his  employer 
paid.  The  employer  then  brought  an 
action  of  relief  against  the  maker  of  the 
chain,  and  sought  to  have  him  ordained 
to  pay  the  sum  he  had  paid  to  the  work- 
man's representatives.  The  chainmaker  was 
assoilzied  in  that  case  upon  two  grounds. 
In  the  first  place,  the  employer  came  into 
Court  without  saying  that  he  had  been 
guilty  of  any  negligence  at  all,  and  the 
Lord  Justice-Clerk  pointed  out  that  upon 
his  own  statement  in  his  own  pleadings, 
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upon  the  law  of  Wemyas  v.  Maihieson,  he 
had  had  no  liability  towards  the  work- 
man's representatives,  and  that  he  need 
never  have  paid  at  all ;  and  therefore  it 
was  not  a  relevant  action  as  against  a 
person  with  whom  the  pursuer  had  a 
contract  to  claim  as  damages  something 
which,  upon  the  pursuer's  own  showing, 
he  need  not  have  paid.  But  his  Lord- 
ship also  went  further,  and  said  that  in 
any  case  there  could  not  be  an  action  of 
relief,  because  the  criteria  of  the  two  cases 
were  perfectly  different.  TThe  one  rested 
upon  the  question  of  guasi- delict,  the  other 
rested  upon  a  question  of  breach  of  con- 
tract. With  all  that  I  thoroughly  ^a^ree, 
and  when  I  come  to  Mowbray  v.  Merry' 
weather,  although  I  do  not  say  that  the 
judgment  is  necessarily  wrong,  there  are 
certain  dicta  of  the  learned  Judges  in  it 
with  which  I  cannot  concur.  It  may  be 
that  the  judgment  is  not  wrong  for  quite 
another  reason.  One  of  the  learned  Judges 
in  that  case  says  that  in  the  case  before 
him  the  injured  workman  might  have  had 
a  direct  action  against  either  the  stevedore, 
being  the  action  which  he  did  promote  in  the 
Coimty  Court,  rested  upon  tne  Employers' 
Liability  Act,  or  against  the  shipowner 
upon  the  doctrine  of  Heaven  v.  Pender, 
and  then  he  applies  that  by  saying,  if  he 
could  really  have  had  it  directly  against 
the  shipowner,  it  is  no  hardship  on  the 
shipowner  to  say  that  he  must  just  pay  the 
same  in  an  action  of  relief  as  what  he  would 
have  had  to  pay  if  he  had  to  pay  it  in  a 
direct  action  against  himself.  I  think  it 
may  very  well  oe  that  there  would  have 
been  an  action  upon  the  doctrine  of  Heaven 
v.  Pender  (11  Q.B.D.  503)  in  Mowbray's 
case.  I  think  it  equally  clear  there  could 
not  have  been  an  action  upon  the  doctrine 
of  Heaven  v.  Pender  in  this  case,  because 
the  whole  of  that  doctrine  depends  upon 
the  article  in  which  the  defect  occurred  be- 
ing part  of  what  I  may  call  the  permanent 
fittings  of  the  place.  In  Heaven  v.  Pender 
the  facts  were  that  a  staging  was  kept  by 
the  dock  proprietor  for  the  purpose  of 
painting  and  otherwise  attending  to  ships 
which  were  in  his  docks,  and  the  accident 
was  caused  by  the  breaking  of  one  of  the 
ropes  by  which  the  staging  was  slung. 
That  staging  was  just  as  much  a  perman- 
ent work  as  the  cranes  on  the  quays,  the 
gangways,  and  so  on.  Now,  the  principle 
of  the  decision  in  that  case  might  very 
fairly  be  applied  to  the  case  of  the  perman- 
ent ship's  crane  in  Mowbray  v.  Merry- 
weatTier,  but  it  cannot  possibly  be  applied 
to  a  thing  like  a  rope-sling,  which  is  only 

Srovided  ad  hoc,  and  from  time  to  time. 
Tow,  having  regard  to  the  resemblance 
in  this  respect  of  Mowbray  v.  Merry- 
weather  to  Heaven  v.  Pender,  I  do  not 
for  a  moment  suggest  that  the  decision 
arrived  at  in  Moiobray  was  wrong.  But 
there  are  certain  expressions  of  opin- 
ion in  that  case  with  which  I  do  not 
agree.  The  Master  of  the  Rolls  sa^s  on 
ptige  643 — "It  is  true  that  he" — that  ie  the 
injured  man — "could  not  have  recovered 
unless,  as  between  himself  and  the  plain- 
tifta,  the  plaintiffs  had  been  guilty  of  want 


of  care,  but  the  plaintiffs  say  that  as 
between  themselves  and  the  defendant 
they  were  not  bound  to  examine  the 
chain,  because  the  defendant  had  war- 
ranted it  sound,  that  they  had  a  right 
to  rely  on  that  warranty,  and  did  rely  on 
it,  and  the  defendant  cannot  rely  on  a 
duty  to  use  due  care  which  was  owed, 
not  to  him,  but  to  the  workman.  There- 
foi-e  they  say  that  all  that  has  happened 
as  between  themselves  and  the  workman 
was  the  natural  result  of  the  defendant's 
breach  of  warranty,  and  they  are  entitled 
to  recover  in  this  action  the  amount  which 
they  have  had  to  pay  as  damages  to  the 
workman."  I  cannot  agree  with  that  course 
of  argument  at  all,  because  I  think  it 
obscures  the  true  meaning  of  consequen- 
tiality  by  the  expression  "all  that  has 
happened  between  themselves  and  the 
workman."  There  is  also  another  portion 
of  the  judgment  with  which  I  do  not  agree, 
and  wnich  I  find  very  great  diflQculty  in 
understanding,  namely,  that  portion  or  the 
judgment  where  their  Lordships  profess  to 
prefer  the  opinion  expressed  by  Baron 
Martin  in  the  case  of  Burrowe  v.  Marah 
Gas  &  Coke  Co.  (L.B.  6  Ex.  67)  to  that 
expressed  by  the  Scottish  Judges  in  the 
case  of  Ovington.  I  have  already  stated 
what  was  laid  down  there.  I  am  utterly 
unable  to  see  that  the  judgment  of  Bb,ron 
Martin  in  the  case  to  which  I  have  referred 
had  anything  to  do  with  the  same  class  of 
facts  as  that  dealt  with  in  Ovington.  The 
facts  in  the  former  case  were  these— A 
person  contracted  'H'ith  a  gas  company  for 
the  supply  of  a  pipe  to  convey  gas  from  the 
main  into  his  own  premises.  Tne  company 
supplied  that  pipe,  but  there  was  a  leak  in 
the  pipe  supplied.  The  consequence  was 
that  the  premises  became  chai-ged  with 
gas,  and  the  owner  of  the  premiseSj  having 
occasion  to  have  some  other  small  job  done 
upon  the  premises,  employed  a  gasfltter. 
TtxiB  gasfitter  was  not  in  the  service  of  the 
company  which  supplied  the  pipe,  and  it 
was  a  mere  accident  that  it  was  a  gasfltter 
who  was  employed.  This  man  came  into 
the  premises  and,  as  I  understand,  probably 
noticing  a  smell  of  gas,  was  so  foolishly 
negligent  as  to  carry  a  naked  light.  There 
was  an  explosion  and  the  premises  were 
wrecked.  The  action  was  brought  by  the 
owner  of  the  premises  against  the  contract- 
ing company  for  the  damages  thereby 
caused,  and  it  was  held  that  he  was  entitled 
to  recover,  the  explosion  being  the  natural 
result  of  the  faulty  pipe  which  was  supplied, 
and  that  it  was  no  answer  for  them  to  say 
that  this  would  never  have  happened  if  it 
had  not  been  for  the  negligence  of  the  other 
person  who  was  on  the  premises.  That 
seems  to  me  a  perfectly  right  judgment, 
and  I  agree  with  every  word  that  Mr  Baron 
Martin  said  in  that  case;  but  what  appli- 
cation that  has  to  the  question  rais^  in 
Ovington  I  confess  I  am  entirely  unable  to 
discover.  In  order  to  make  it  an  analogy 
to  Ovington,  the  action  ought  not  to  have 
been  at  the  instance  of  the  proprietor  of 
the  premises.  It  ought  to  have  been  at  the 
instance  of  the  injured  man,  who  I  suppose 
for  the  moment  to  be  a  servant  of   the 
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person  on  the  premises.  I  feel  constrained 
to  say  that  not  only  do  I  think  the  judg- 
ment of  Ovvngton  perfectly  right  in  itself, 
but  I  think  it  is  utterly  untouched  by  the 
authority  with  which  in  the  English  Court 
it  was  supposed  to  be  inconsistent.  The 
result  of  the  application  of  these  principles 
is  not  doubtful.  Here  the  whole  gravamen 
of  the  charge  against  the  stevedore  lay  in 
his  own  n^ligence.  Without  that  negli- 
gence the  charge  could  not  have  prevailed, 
and  accordingly,  whatever  may  be  the 
damages  for  supplying  a  faulty  rope, 
assuming  that  tne  contract  is  different 
from  what  I  have  suggested  it  is— that  is 
to  say,  assuming  the  contract  is  to  provide 
a  sound  rope — whatever  the  measiu-e  of 
damages  may  be  between  the  injured  man 
and  the  party  primarily  liable,  it  cannot  be 
the  measure  of  damages  in  an  action  of 
relief  where  the  criterion  of  liability  is 
something  perfectly  different,  and  depends 
on  the  negligence  of  the  party  who  is 
making  the  claim  in  the  action  oi  relief. 

Accordingly  I  am  of  opinion  that  the  de- 
fender is  entitled  to  prevail. 

The  Lord  Ordinary  has  deprived  the  de- 
fender of  his  expenses  upon  what  I  confess 
seems  to  me  a  somewhat  novel  ground — 
the  unsatisfactoriness  of  the  witnesses.  I 
do  not  find  any  reason  for  that  ground, 
and  I  am  not  aware  I  ever  saw  it  before. 
In  a  case  of  this  sort,  according  to  the 
usual  rule,  I  think  expenses  must  follow 
the  result.  The  only  thing  I  would  say 
now  in  regard  to  the  subject  of  expenses — 
and  I  say  it  of  set  purpose,  in  order  that 
the  Auditor  may  take  heed  to  it — is  that  I 
think  that  here  there  was  not  the  slij^htest 
justification  for  printing  the  proof  m  the 
proceedings  in  the  action  before  the  County 
Court.  It  is  not  evidence  and  never  could  be. 

LOBD  M'Laren — Supposing  there  was  a 
relevant  claim  in  this  case,  it  seems  per- 
fectly clear  that  the  criterion  of  liability 
would  not  be  the  same  in  this  case  as  it  was 
in  the  action  against  the  stevedore.  If  the 
rope  had  given  wav  the  first  time  it  was 
tried,  then  probably  the  criterion  would 
have  been  the  same,  because  then  the  rope 
would  be  fairly  proved  to  be  insufficient  for 
the  purpose,  and  the  question  would  be,  was 
there  fault  solely  on  the  part  of  the  ship- 
master who  supplied  the  rope  —  on  the 
theory  that  the  stevedore  was  entitled  to 
trust  to  his  assurance — or  were  they  both 
negligent  in  having  used  the  rope  which 
both  were  bound  to  examine,  and  yet  which 
neither  of  them  did  in  fact  examine.  But 
then  this  sling  did  not  ^ive  way  until  it  had 
been  in  use  for  a  considerable  time.  The 
unloading  of  the  vessel  extended  over  a 
period  of  two  days,  and  it  appears  from  the 
evidence  that  these  slings  do  wear  out  very 
quickly  under  the  stress  and  jerks  to  wliicn 
they  are  exposed,  that  in  point  of  fact 
several  of  them  had  given  way  while  in  use, 
and  that  this  was  an  accident  that  did 
not  surprise  anyone.  That  being  the  state 
of  the  facts,  it  is  quite  conceivable  that  the 
County  Court  Judge,  or  the  jury,  might  have 
been  well  foundeS  in  holding  that  there 
was  negligence  on  the  part  of  the  stevedore 


in  using  a  sling  which  was  insufficient — 
using  it  after  it  had  ceased  to  be  sufficient — - 
and  that  he  was  liable  for  reasons  which 
did  not  necessarily  involve  liability  on  the 
part  of  the  shifimaster  who  supplied  the 
slings.  But  I  think  the  key  to  the  solution 
of  tnis  question  is  that  the  shipmaster  in 
supplying  the  sling  is  not  held  to  g^ve  a 
warranty  as  to  its  sufficiency.  If  it  were  a 
contract  of  sale,  then  the  common  law, 
which  has  now  been  embodied  in  the  Sale 
of  Goods  Act,  provides  that  he  is  held  to 
warrant  that  the  article  supplied  is  fit  for  the 
purpose ;  but  I  am  not  prepared  to  extend 
that  principle  to  the  case  where,  under  an 
executory  contract,  the  person  for  whose 
benefit  something  is  to  be  done  undertakes 
to  supply  materials.  I  think  this  case  is 
quite  in  the  same  region  as  the  case  put  by 
Lord  Young  of  a  householder  agreeing  to 
give  the  use  of  a  ladder  to  a  painter.  In 
such  a  case  he  might  warrant,  out  he  does 
not  necessarily  warrant,  the  sufficiency  of 
what  he  supplies ;  but  he  must  act  in  good 
faith  and  with  reasonable  care.  I  see  do 
reason  to  doubt  that  in  this  case  the  mate 
who  supplied  the  slings  did  act  with  reason- 
able care,  that  he  supplied  what,  according 
to  his  information,  had  been  purchased 
from  a  good  firm,  and  that  from  his  own 
knowledge  he  had  good  grounds  of  believ- 
ing them  to  be  good  and  sound  slings.  That 
evidence  has  not,  in  my  judgment,  been  dis- 
placed by  anything  in  the  case,  and  I  have 
come  to  the  conclusion  that  there  is  no 
legal  ground  of  responsibility  affecting  the 
shipowners,  because  I  think  their  servants 
are  not  proved  to  have  been  guilty  of  any 
negligence  in  the  duty  they  had  undertaken, 
which  was  only  to  furnish  slings  such  as 
they  believed  to  be  sound,  but  without 
necessarily  warranting  them. 

Lord  Kinnbah — I  agree  in  all  respects 
with  your  Lordship  in  the  chair. 

Lord  Pearson— I  concur. 

The  Court  pronounced  this  interlocutor: — 
"  Adhere  to  the  said  interlocutor  in  so 
far  as  it  assoilzies  the  defender  from  the 
conclusions  of  the  summons:  Quoad 
ultra  recal  the  said  interlocutor :  Find 
the  defenders  entitled  to  expenses  both 
in  the  Inner  and  the  Outer  House,  and 
remit,"  Sec. 

Counsel  for  the  Pursuers  and  Respon- 
dents—A. Moncrieff— Cowan.  Agents  — 
Drummond  Sc  Reid,  W.S. 

Counsel  for  the  Defenders  and  Reclaimers 
—Younger,  K.C.— Spens.  Agents— Boyd, 
Jameson,  A  Young,  W.S. 
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Tuasday,  March,  13. 


FIRST    DIVISION. 
(ExcHEQCEK  Cause.) 

[Lord  Pearson,  Ordinary. 
H.  M.  ADVOCATE  v.  SIB  MARK  J. 
MTAGGABT  STEWART  AND  SPOUSE. 

SuccesaUm  —  Destination  —  Marriage-  Ccm- 

tract — Ju8  Crediti — Fund   Destined   in 

Marriage- Contract   to   Spouses  Nearest 

Lawful  Heirs  —  Question  whether  Fund 

Carried  by  a  Will  or  by  the  Contract. 

Where  in  a  marriage-contract,  which 

on  failure  of  issue  destines  the  fee  of 

the  funds  contributed  by  one  spouse  to 

that  spouse's  nearest  lawful  heirs,  it  is 

intenaed  that  such  destination  should 

be  indefeasible,  the  intention  must  be 

expressed    in   clear  and   unambiguous 

terms  and  will   not  be  inferred  from 

such  a  fact  as  the  parents,  from  whom 

the  funds  were  coming,  being  parties 

to  the  contract. 

Revenue — Estate  Duty — Settlement  Estate 

Duty— Finance  Act  1894  (57  and  58  Vict. 

cap.  30),  sees.  2  (1)  (6),  21  (1),  and  23  (14)— 

Trust  Constitvied  Prior  to  Act— Fund  to 

be  Held  by  Trustees  till  Death  of  Party 

and  then  to  be  Invested  in  Estate  to  be 

Entailed — Death  of  Party  Subsequent 

to  Act. 

A  testator  died  in  1867.  His  trustees, 
who  paid  inventory  duty,  wei-e  directed 
to  hold  the  residue  of  his  estate  till  the 
death  of  A,  when  it  was  to  be  invested 
in  land  which  was  to  be  entailed.  A 
died  in  1902. 

Held  that  estate  duty  and  settlement 

estate  duty  were  payable  on  the  value 

of  the  residue  of  tne  testator's  estate — 

per  Lord  President  on  the  ground  that 

within  the  meaning  of  section  2  (1)  (b) 

of  the  Finance  Act  1894,  the  residue 

was  property  in  which  a  person  other 

than   the  deceased,  i.e.,  the  tinistees, 

had  an  interest  which  ceased  on  the 

death  of  the  deceased,  and  duty  was 

payable  to  the  extent  to  which  a  lieneflt 

accrued  from  the  cessor  of  that  interest; 

per  Lord   Pearson,   Ordinary,  on    the 

g^und   that   the   residue  constituted 

entailed  property,  which  by  section  23 

(14)  was  not  settled   property  within 

the  meaning  of  the  Act,  and  so  was 

excluded  from  the  exemption  granted 

by  section  21  (1)  to  property  settled  by 

a    person    dying    before    the    Act    on 

which  inventory  duty  had  been  paid. 

Revenue  —  Estate    Duty  —  Propulsion    of 

Estate— Deed  of  Gift— Use  of  the  Property 

SubseqTjtent   to   Propulsion  and   Gift- 

Finance  Act  1894  (57  and  58  Vict.  cap.  90), 

sec.  2  (1)  (6)  and  (c)— Finance  Act  1900  (63 

Vict.  cap.  7),  sec.  11. 

A  laidy,  heiress  of  entail  in  possession, 
some  years  previous  to  her  death, 
granted  a  deed  of  propulsion  of  the 
estate  in  favour  of  the  next  heir,  her 
daughter,  and  also  granted  in  the 
daughters  favour  ana  that  of  the 
you  XLin. 


daughter's  husband,  a  deed  of  gift  of 
her  whole  personal  property  including 
the  furniture  of  the  mansion-house  of 
the  entailed  estate.  The  deeds  were 
duly  completed  and  possession  was 
tiJcen,  but  the  lady  continued  to  live 
with  her  daughter  in  the  mansion- 
house,  where  sne  occupied  a  bedroom 
and  had  the  use  of  the  public  rooms. 

Held  (rev.  Lord  Ordinary  (Pearson), 
who  subsequently  in  the  Division  dis- 
sented) that  the  propulsion  and  deed  of 
gift  were  effectual  to  exclude  a  claim 
for  estate  duty  on    the  value  of   the 
entailed  estate  and  the  personal  pro- 
perty on  the  lady's  death,  her  occupa- 
tion subsequent  to  the  cession  having 
been  not  an  incident  of  proprietorship 
but  the  privilege  of  a  guest. 
Revenue  —  Estate    Duty  —  Propulsion    of 
Estate—  Use  of  Part  of  Estaie  Subsequent 
to  Propulsion  — Estate  Surrendered  In- 
divisiole. 

Held  by  Lord  Pearson,  Ordinary,  that 
where  there  has  been  a  deed  of  pro- 

Sulsion  of  an  estate,  the  estate  surren- 
ered  is,  so  far  as  regards  estate  duty, 
indivisible  and  if  a  benefit  in  any  part 
is  retained,  the  whole  claim  for  exemp- 
tion from  estate  duty  fails. 
Revenue  —  Estate  Duty  —  Deed  of  Gift  — 
Separable  Entities  Gifted — Property  not 
in   View  of  Parties — Accumvlations  by 
Trustees  Unlawful  tmder  Thellusson  Act 
(39  and  40  Geo.  Ill,  cap.  9S}— Failure  to 
Formally  Notify  Deed  of  Gift  to  Trustees. 
Testamentary  trustees  continued  to 
make  accumulations  in  accordance  with 
the  trust  after  such  accumulations  were 
unlawful    under    the   Thellusson   Act, 
and  this  wae  not  discovered  by  anyone 
till  the  death  of  a  lady  to  whom  such 
unlawful  accumulations  fell.    The  ladv 
had   some   years   prior   to   her  death 
granted  a  deed  of  gift  of  her  whole 

Sersonal  property  in  favour  of  her 
aughter  and  her  daughter's  husband. 
The  husband  was  the  leading  trustee 
and  the  law-agents  who  managed  the 
trust  had  prepared  the  deed  of  gift,  but 
no  formal  intimation  of  the  deed  of 
gift  had  been  made  to  the  trustees. 

The  Court,  while  holding  the  deed  of 
gift  effectual  to  exclude  a  claim  for 
estate  duty  on  the  rest  of  the  pro- 
perty, held  that  estate  duty  was  payable 
on  the  value  of  the  unlawful  accumula- 
tions. 


The  Finance  Act  18M  (57  and  58  Vict.  cap. 
30),  in  Part  1,  which  includes  sections  1-24, 
deals  with  estate  duty,  and  by  sec.  1  im- 
poses such  duty  upon  the  principal  value 
of  all  the  property,  real  or  personal,  settled 
or  not  settled,  which  passes  on  the  death  of 
a  person  dying  af  te(  the  commencement  of 
the  Act.     Sec.  2  (1)  provides—  "  I^ropertv 

gassing  on  the  death  of  the  deceased  shall 
e  deemed  to  include  the  property  follow- 
ing, that  is  to  say  ...  (b)  Property  in 
which  the  deceased  or  any  other  person 
had  an  interest  ceasing  on  tne  death  of  the 
deceased,  to  the  extent  to  which  a  benefit 
accrues  or  arises   by  the   cesser   of  such 
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Digitized  by  Vj OOQ IC 


466 


The  Scottish  Law  Reporter.— Vol.  XLIIl.  [»"  ^'^V^.^^'^T^'"'"^ 


interest,  but  exclusive  of  property  the 
interest  in  Trhich  of  the  deceased  or  other 
person  was  onl^  an  interest  as  holder  of  an 
office,  or  recipient  of  the  benefits  of  a 
charity,  or  as  a  corporation  sole,  (c)  Pro- 
perty which  woula  be  required  on  the 
death  of  the  deceased  to  be  included  in  an 
account  under  section  38  of  the  Customs 
and  Inland  Revenue  Act  1881,  as  amended 
by  section  11  of  the  Customs  and  Inland 
Revenue  Act  1880,  if  these  sections  were 
herein  enacted  and  extended  to  real  pro- 
perty as  well  as  personal  property,  and  the 
words  '  voluntaiy '  and  '  voluntarily '  and  a 
reference  to  a  volunteer  were  omitted 
therefrom  .  .  ." 

Section  38  (2)  of  the  Customs  and  Inland 
Revenue  Act  1881  (44  Vict.  cap.  12),  as 
amended  by  section  11  of  the  Customs 
and  Inland  Revenue  Act  1880  (62  Vict.  cap. 
7),  and  the  above-quoted  section  of  the 
Finance  Act  1804,  reads  in  sub-sec.  (2) — 
"The  real  and  personal  or  moveable 
property  to  be  included  in  an  account 
shall  be  property  of  the  following  descrip- 
tions, viz. — (a)  Any  property  taken  as  a 
dcmaJtio  mortia  causa  made  by  any  person 
dying  after  the  first  day  of  August  1804, 
or  taken  under  a  disposition  made  by  any 
person  so  dying,  purporting  to  operate  as 
an  immediate  gift  irvter  vivos  whether  by 
way  of  transfer,  delivery,  declaration  of 
trust  or  otherwiBe,  which  shall  not  have 
been  bona  fide  made  twelve  months  before 
the  death  of  the  deceased,  or  property 
taken  under  any  gift,  whenever  made,  of 
which  bona  fide  possession  and  enjoyment 
shall  not  have  been  assumed  by  the  donee 
immediately  upon  the  gift,  and  thence- 
forward retained  to  the  entire  exclusion 
of  the  donor,  or  of  any  benefit  to  him  by 
contract  or  otherwise.    (6)  .  .  .    (c)  .  .  ." 

Section  21  (X)  of  the  said  finance  Act 
1804  enacts — "Estate  duty  shall  not  be  pay- 
able on  the  death  of  a  deceased  person  in 
respect  of  personal  property  settled  by  a 
will  or  disposition  made  by  a  person  dying 
before  the  commencement  of  this  part  <» 
this  Act  in  respect  of  which  property  any 
duty  mentioned  in  paragraphs  one  and  two 
of  the  first  schedule  to  this  Act,  or  the 
duty  payable  on  any  representation  or 
inventory  under  any  Act  in  force  before 
the  Customs  and  Inland  Revenue  Act  1881" 
(in  this  case  inventory  duty)  "has  been 
paid  or  is  payable,  unless  in  either  case 
the  deceased  was  at  the  time  of  his  death, 
or  at  any  time  since  the  will  or  disposition 
took  effect  had  been,  competent  to  dispose 
of  the  property." 

Section  23— "In  the  application  of  this 
part  of  this  Act  to  Scotland,  unless  the 
context  otherwise  requires  .  .  .  (14)  The 
expression  '  settled  property '  shall  not 
include  property  held  under  entail.  .  .  ." 

The  Finance  Act  1000  (63  Vict  cap.  7),  sec. 
11,  enacts — "  (1)  In  the  case  of  every  person 
dying  after  the  81st  March  1000,  property 
whether  real  or  personal  in  which  the 
deceased  person  or  any  other  person  had 
an  estate  or  interest  limited  to  cease  on  the 
death  of  the  deceased  shall,  for  the  purpose 
of  the  Finance  Act  1804,  and  the  Acts 
amending  that  Act,  be  deemed  to  pass  on 


the  death  of  the  deceased,  notwithstanding 
that  estate  or  interest  has  been  surrendered, 
assured,  divested,  or  otherwise  disposed  of, 
whether  for  value  or  not,  to  or  for  the 
benefit  of  any  person  entitled  to  an  estate 
or  interest  in  remainder  or  reversion  in 
such  property,  unless  that  surrender,  as- 
surance, divesting,  or  disposition  was  bona 
fide  made  or  effected  twelve  months  before 
the  death  of  the  deceased,  and  bona  fide 
possession  and  enjoyment  of  the  property 
was  assumed  thereunder  immediately  upon 
the  surrender,  assurance,  divesting,  or  dis- 
position, and  thenceforward  retained  to 
the  entire  exclusion  of  the  person  who  had 
the  estate  or  interest  limited  to  cease  as 
aforesaid,  and  of  any  benefit  to  him  by 
contract  or  otherwise.  (^  This  section 
shall,  inter  alia,  apply  in  Scotland  to  the 
conveyance  or  discharge  of  any  liferent  in 
favour  of  the  flar,  or  to  the  propulsion  of 
the  fee  under  any  simple  or  tailzied  destina- 
tion." 

On  13th  March  1006  the  Lord  Advocate, 
on  behalf  of  the  Commissioners  of  Inland 
Revenue,  raised  an  action  against  Sir  Mark 
J.  M'Taggart  Stewart,  Bart.,  and  his  wife. 
Lady  Marianne  Susanna  Ommaney  or 
M'Taggart  Stewart,  to  recover  certain 
death  duties  alleged  to  be  due  (1)  on  a 
certain  sum  of  money  stated  to  have 
formed  part  of  the  property,  and  to  have 
been  carried  by  the  will,  of  Mrs  Church, 
aunt  of  Lady  M'Taggart  Stewart ;  and  (2j 
on  certain  property  alleged  to  hare  passed 
to  the  defenders  on  tne  death  or  Mrs 
Ommaney  M'Taggart,  Lady  MTaggart 
Stewart's  mother. 

Mrs  Sarah  M'Taggart  or  Church,  who, 
surviving  her  husband  and  her  father,  died 
on  14th  October  1877  without  issue,  but 
leaving  a  will,  was  the  younger  daughter 
of  the  late  Sir  John  M'Taggart,  Bart.,  of 
Ardwell.  Her  marriage  contract,  to  which 
her  parents  were  parties,  "on  the  third 
part,  after  mentioning  the  intended 
marriage,  narrated  —  "  In  contemplation 
of  which  marriage  it  has  been  agreed  that, 
before  the  solemnisation  there<»,  the  said 
Sarah  M'Taggart  should  settle  her  property 
and  affairs  in  manner  after  mentioned,  and 
that  the  said  James  Church  "  (the  husband) 
"and  the  said  Sir  John  M'Taggart  and 
Lady  Susan  M'Taggart"  (the  mother) 
"should  respectively  come  under  the 
obligations  hereinafter  contained  in  her 
favour  .  .  ."  In  it  she  conveyed  to  trustees 
her  whole  cuquisita  and  aeguirenda,  and 
"without  prejudice  to  the  said  generality 
the  sum  of  £10,000,  hereinafter  guaranteed 
by  her  said  father  and  mother  ...  or  any 
larger  sum  of  money  to  which  she  may 
become  entitled  by  or  through  the  marriage 
settlement  of  her  said  father  and  mother 
...  or  by  or  through  the  last  will  and 
testament,  or  disposition  and  settlement, 
mortis  causa,  of  her  said  father  and  mother, 
or  either  of  them,  or  by  or  through  tiie 
death  of  both  or  either  of  her  said  father 
and  mother,"  in  trust  for  her  own  liferent, 
exclusive  of  the  jus  mariti  and  right  of 
administration  of  any  husband,  ana  after 
her  death  "in  trust  for  behoof  of  her 
children  or  issue  to  be  bom  of  the  marriage 
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between  the  said  Jamee  Church  and  Sarah 
M'Tag^rt  in  fee  .  .  .  and  failing  issue  of 
the  said  marriage,  or  lawful  descendant 
thereof,  then  for  behoof  of  the  nearest 
lawful  heirs  of  the  said  Sarah  MTaggart 
as  at  the  time  of  her  death  in  fee."  The 
contract  contained  declarations  as  to  the 
payment  of  the  liferent  and  the  fee,  as  to 
apportionment,  and  with  regard  to  a  child 
predeceasing  the  time  of  vesting,  "and 
tailing  any  child  or  lawful  descendant  of 
such  child  of  the  said  intended  marriage 
at  the  death  of  the  said  Sarah  M'Taggart, 
or  at  any  time  thereafter  before  the  said 
trust  property  shall  have  become  vested, 
the  same  shall  belong  and  be  made  over  to 
the  nearest  lawful  heirs  of  the  said  Sarah 
M'Taggart  as  at  the  time  of  her  death, 
with  power  nevertheless  to  the  said  Sarah 
M'Taggart,  if  she  shall  think  fit,  of  her  own 
free  will,  by  a  writing  under  her  hand, 
subscribed  by  her  in  presence  of  and 
attested  by  two  credible  witnesses,  to 
confer"  a  liferent  in  whole  or  part  upon 
the  husband  if  he  survived.  Sir  John 
MTaggart  and  Lady  Susan  M'Taggart 
undertook,  under  their  own  marriage 
contract  or  otherwise,  to  make  good  on 
the  death  of  the  longer  survivor  of  them, 
to  Mrs  Church  or  her  trustees,  at  least 
the  £10,000. 

Sir  John  M'Tat^art  dying  on  18th  August 
1867  left  a  trust-disposition  and  settlement, 
the  seventh  purpose  of  which  was — "I 
direct  and  appoint  my  trustees  to  reaJise 
and  convert  into  money  the  whole  trust 
property  hereby  assigned  and  conveyed  to 
them  which  may  remain  after  fulfilling  the 

Purposes  above  mentioned ;  and  ...  I 
irect  and  appoint  my  trustees  to  lay  out 
and  invest  tne  whole  residue  of  my  trust 
funds  so  to  be  realised,  with  the  accruing 
interest  or  dividends  arising  therefrom, 
periodically,  as  the  same  shall  accumulate, 
on  security  of  heritable  property  or  estates 
in  Scotland,  or  in  the  Government  stock 
or  the  funds  of  Great  Britain,  and  that 
during  the  lifetime,  after  my  decease,  of  the 
said  Mrs  Susanna  M'Taggart  or  Oinman- 
ney,  who  is  named  to  succeed  me  as  the 
first  heir  of  entail  to  my  estate  of  Ardwell ; 
and  at  her  decease  I  direct  and  appoint 
my  trustees  to  apply  the  whole  trust  funds 
then  remaining,  with  the  interest  or  divi- 
dends arising  therefrom,  in  paying  o£E  or 
reducing  pro  tanto  the  debts  or  incum- 
brances which  at  my  decease  may  affect 
mv  said  entailed  estate  of  Ardwell  and 
others ;  and  in  case  any  surplus  shall  remain 
after  paying  off  all  said  debts  or  incum- 
brances, I  direct  and  appoint  my  trustees, 
as  soon  as  they  conveniently  can,  to  expend 
such  surplus  in  the  purchase  of  lands  and 
heritages  in  Wigtownshire  or  in  the 
stewartry  of  Kirkcudbright,  and  to  settle 
and  secure  the  lands  and  neritages  so  to  be 
purchased  by  a  deed  or  deeds  of  strict  entail 
upon  the  same  series  of  heirs,  and  under  the 
same  conditions,  provisions,  limitations, 
restrictions,  clauses  irritant  and  resolutive, 
and  other  clauses,  as  are  contained  in  the 
deed  of  entail  of  the  estate  of  Ardwell  and 
others  already  executed  by  me.  .  .  ," 
The  accumulation  hereby  directed,  so  far 


as  subsequent  to  13th  August'  1888,  was 
struck  at  by  the  Thellusson  Act  (30  and  40 
Geo.  III.  c,  08). 

Mrs  Susanna  M'Taggart  or  Ommanney, 
subsequently  called  Ommanney  M'Taggart, 
was  the  elder  daughter  of  Sir  John 
M'Taggart,  and  the  only  child  other  than 
Mrs  Church  who  survived  him.  On 
his  death  she  succeeded  to  the  entailed 
estate  of  Ardwell.  The  defender.  Lady 
M'Taggart  Stewart,  was  her  only  child. 
Mrs  Ommanney  M'Taggart,  who  died  on 
28th  September  1902,  executed  in  favour  of 
the  defenders,  on  27th  August  1894,  a  deed 
of  gift  of  her  whole  personal  property,  and 
on  23rd  May  1805  a  deed  of  propulsion  of 
the  fee  of  the  entailed  estate  of  Ardwell  in 
favour  of  her  daughter,  the  next  heir,  which 
was  duly  recorded.  As  to  the  effect  given 
to  these  two  deeds  by  the  parties  thereto, 
a  joint  minute  was  lodged  m  which  it  was 
admitted — "1.  Upon  the  execution  by  her 
of  the  deed  of  gift  dated  27th  August  1894, 
the  whole  funds  and  investments  belonging 
to  Mrs  Ommanney  M'Taggart  (except  a 
sum  of  about  £100  which  was  at  her  credit 
with  her  brokers,  and  a  few  pounds  which 
were  at  her  credit  at  her  bankers)  were 
transferied  to  the  defenders  and  the  trans- 
fers duly  reg^tered,  and  the  defenders 
thereafter  drew  the  whole  interest  and 
dividends  upon  the  said  securities  and 
applied  them  for  their  own  use  and  behoof, 
and  thereafter  dealt  with  them  as  their 

i'oint  absolute  property  down  to  the  year 
890,  when  the  shares,  etc.,  remaining  in 
their  joint  names  were  transferred  to  the 
name  of  Sir  Mark  and  now  stood  in  his 
name.  The  whole  dead  and  live  stock  and 
other  fungibles  and  furniture  were  taken 
possession  of  by  the  defenders,  and  were 
thereafter  treated  by  the  defenders  and 
recognised  by  Mrs  Ommanney  M'Taggart 
as  belonging  absolutely  to  the  former,  who 
sold  and  dealt  with  the  stock,  etc.,  without 
reference  to  Mrs  Ommanney  M'Taggart. 
2.  The  jewellery  was  handed  over  by  Mrs 
Ommanney  M'Taggart  to  the  defender 
Lady  Stewart,  and  was  never  thereafter 
used  by  Mrs  Ommanney  M'Taggart.  3. 
The  value  of  the  funds,  exclusive  of  furni- 
ture and  farm  stock,  etc.,  received  by  Sir 
Mark  and  Lady  Stewart  under  the  said 
deed  of  gift  amounted  to  £36,500,  the  furni- 
ture was  of  the  value  of  £2500,  and  the  dead 
and  live  stock  was  of  the  value  of  £600.  4. 
Prior  to  the  execution  by  Mrs  Ommanney 
M'Taggart  of  the  deed  of  propulsion  dated 
23rd  May  1895  the  defenders  for  some  years 
lived  a  part  of  every  year  with  Mrs  M'Tag- 
gart at  Ardwell,  and  Mrs  M'Taggart  went 
with  the  defenders  to  London  and  else- 
where, and  stayed  at  Southwick  a  part  of 
every  year.  5.  Up  to  the  date  of  the  deed 
of  propulsion  Mrs  Ommanney  M'Taggart 
paid  the  whole  wages  both  of  the  indoor 
and  outdoor  servants  upon  the  estate  of 
Ardwell,  and  paid  the  whole  household  and 
estate  expenses,  and  generally  managed 
the  estate  through  her  factor  and  received 
the  rents.  From  and  after  the  date  of  the 
deed  of  propulsion  the  defender  Lady 
M'Taggart  ^ewart  received  the  whole 
rents  of  the  estate,  took  over  the  whole 
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management  of  the  household  and  of  the 
estate,  paying  the  whole  wages  and  upkeep, 
with  tne  exception  of  Ili&s  Ommanney 
M'Taggart's  maid,  whose  wages  she  paid 
hersellT  6.  Mrs  Ommanney  M'Taggart 
after  the  date  of  the  deed  of  propulsion 
resided  at  Ardwell  House.  After  1901,  when 
she  suffered  an  accident,  she  occupied  one 
special  room  in  the  house,  and  was  attended 
to  by  the  defenders  and  their  family.  7. 
Mrs  M'Taggart,  in  conversation  with  mem- 
bers of  the  family,  referred  on  more  than 
one  occasion  after  the  date  of  the  deed  of 
propulsion  to  her  position  as  having  parted 
with  all  that  she  possessed  except  the  divi- 
dend on  a  sum  of  £1000  of  Government 
stock,  which  was  held  by  her  marriage- 
contract  trustees,  and  to  her  being  no 
longer  the  mistress  of  the  house.  After 
the  date  of  the  deed  of  propulsion  she  lived 
and  continued  to  live  m  family  with  the 
defenders.  The  deed  of  propulsion  was 
recorded  on  28th  May  1885.  Shortly  after 
the  date  of  the  deed  of  propulsion  the 
defenders  assumed  the  name  '  M'Taggart ' 
as  part  of  their  surnames  in  accordance 
with  the  conditions  of  the  deed  of  entail. 
8.  The  mansion-house  of  Ardwell  before 
referred  to  is  situated  in  the  eight  merk 
land  of  Ardwell,  which  is  one  of  the 
subjects  included  in  the  deed  of  entail 
referred  to  on  record.  9.  The  defender 
Sir  Mark  M'Taggart  Stewart  was  at  the 
date  of  the  said  deed  of  gift  the  leading  and 
managing  trustee  under  the  trust-disposi- 
tion and  settlement  of  Sir  John  M'Tag- 
gart, and  codicils  thereto,  referred  to  on 
record.  Messrs  Tods,  Murray,  &  Jamieson, 
W.S.,  Eldinburgh,  were  at  that  time,  and 
still  are,  solicitors  for  the  trustees  and  also 
for  the  defenders,  and  prepared  the  said 
deed  of  gift  in  their  favour,  and  immedi- 
ately after  it  was  signed  were,  and  still  are, 
custodiers  of  it.  The  only  other  trustee  at 
the  date  of  the  said  deed  of  gift  and  up  to 
the  present  time  was,  and  is,  Mr  Charles 
A.  Maclean,  writer,  Wigtown." 

The  pursuer  pleaded— "(1)  The  unlawful 
accumulations  of  income  being  intestate 
succession  of  the  said  Sir  John  M'Taggart, 
one-half  whereof  devolved  on  Mrs  Church 
as  an  heir  vn.  mobiUbua,  and  was  in  borvU  of 
her  at  her  death,  and  disposed  of  by  her 
will,  inventory  duty  and  temporary  estate 
duty  and  legacy  duty  are  due  in  respect 
of  her  share,  and  the  defenders  are  liable 
therefor  as  intromitters  with  or  possessors 
of  the  funds,  or  as  persons  having  or  taking 
the  burden  of  the  execution  of  her  will  or 
the  administration  of  her  estate.  ...  (8) 
On  a  sound  construction  of  section  '2  (1)  (b) 
of  the  Finance  Act  1894,  and  of  section  11  of 
the  Finance  Act  1900,  the  estate  of  Ardwell 
should  be  deemed  to  have  passed  on  Mrs 
Ommanney  M'Taggart's  death,  notwith- 
standing her  deed  of  propulsion  ;  and  Lady 
M'Taggart  Stewart,  the  heiress  of  entail  in 
pomession,  is  accountable  for  the  duty 
leviable  in  respect  of  the  property  so  pass- 
ing. (4)  Should  the  sum  of  £20,000  applied 
to  the  extinction  of  the  debt  on  Ardwell  be 
regarded  aa  not  liable  to  estate  duty  as  part 
of  the  residue  and  accumulations  passing 
on    Mrs    Ommanney    M'Taggart's    death. 


then,  in  ascertaining  the  principal  value  of 
Ardwell  for  the  purposes  of  estate  duty,  no 
allowance  or  deduction  should  be  made, 
under  section  7  of  the  Finance  Act  1891,  on 
account  of  the  debt  paid  off.  (5)  The  resi- 
due and  lawful  accumulations  having  on 
Mrs  Ommanney  M'Taggart's  death  passed 
in  the  sense  of  section  1  of  the  Fiiiance  Act 
1894  are  chargeable  with  estate  duty,  and 
the  defender  Lady  M'Taggart  Stewart  is 
liable  therefor  in  terms  of  section  8  (4)  of 
the  said  Act.  (6)  In  so  far  as  the  residue 
and  legal  accumulations  have  been  or  have 
yet  to  be  applied  to  the  purchase  of  lands 
to  be  entailed,  settlement  estate  duty  as 
well  as  estate  duty  is  chargeable  under  sec- 
tion 23  (16)  of  the  Finance  Act  1894,  and 
ought  to  be  accounted  for  and  paid  by  Lady 
M'Tagg[art  Stewart,  the  heiress  of  entail  in 
possession  of  Ardwell.  ...  (8)  Under  sec- 
tion 2  (1)  (c)  of  the  Finance  Act  1804  the 
furniture  and  plenishing  in  the  mansion- 
house  of  Ardwell,  and  the  unlawful  accumu- 
lations of  income,  including  Mrs  Church's 
share,  if  it  belonged  to  Mrs  Ommanney 
M'Taggart,  must  be  deemed  to  have  passed 
on  Mra  Ommanney  MTaggart's  death,  and 
estate  duty  in  respect  thereof  ought  to  be 
accounted  for  and  paid  by  the  defenders." 

The  defenders  were  prepared  to  admit 
that  succession  duty  under  the  Succession 
Duty  Act  1853  (16  and  17  Vict  cap.  51)  was 
payable  in  respect  of  Mrs  Church's  share  of 
the  unlawful  accumulations,  and  in  respect 
of  the  entailed  estate,  but  otherwise  main- 
tained that  the  pursuer's  averments  were 
irrelevant  and  insufficient,  and  the  claim 
for  estate  duty  on  the  value  of  the  entailed 
estate  and  of  the  furniture  and  plenishing 
excluded  by  the  deeds  of  propulsion  and 
gift  and  the  possession  following  thereon. 

On  3rd  January  1906  the  Lord  Ordinary 
(Pearson)  pronounced  this  interlocutor — 
"  Finds  (1)  that  the  direction  in  the  will  of 
the  late  Sir  John  M'Taggart  to  accumulate 
the  income  of  the  residue  of  his  estate 
ceased  to  be  operative  as  at  13th  August 
1888,  and  that  the  accumulations  made 
after  that  date,  amounting  to  £49,000  or 
thereby,  became  intestate  succession  of 
Sir  John  M'Taggart;  that  his  heirs  in 
mobilibxis  ab  inieatato  were  his  two  daugh- 
ters Mi-s  Church  and  Mrs  Ommanney 
M'Taggart;  that  Mrs  Church's  half  of  the 
said  accumulation,  amounting  to  £24,500 
or  thereby,  fell  under  the  conveyance  of 
acquirenaa  in  her  antenuptial  contract  of 
marriage,  whereby  the  trustees  therein 
named  were  directed  to  hold  the  trust 
funds,  failing  issue  of  the  marriage  or  law- 
ful descendant  thereof,  for  behoof  of  the 
nearest  lawful  heirs  of  Mrs  Church  as  at 
the  time  of  her  death  in  fee :  Finds  that  on 
a  sound  construction  of  the  said  contract  of 
marriage,  the  said  sum  of  £24,500  or  thereby 
was,  in  the  event  which  happened,  in  bomg 
of  Mrs  Church  at  her  death  in  1877,  and 
was  carried  by  her  will ;  and  finds  that  the 
same  is  subject  to  inventory  duty,  tempor 
ary  estate  duty,  and  legacy  duty  accord- 
ingly :  Finds  (2)  that  the  residue  oi  Sir  John 
M'Taggart's  estate  and  the  accumulation 
thereof  prior  to  13th  August  1888  were 
property   passing   on    the   death   of    Mrs 
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Ommanney  M'Taggart  on  25th  September 
1902,  within  the  meaning  of  the  Finance 
Act  1894 ;  and  that  having  regard  to  section 
2S,  sub-section  14,  of  said  Act,  the  saving 
clause  contained  in  section  21,  sub-section  1, 
thereof,  does  not  apply  to  the  sum  of 
dS29,626  or  thereby,  which  his  trustees  have 
expended  in  the  purchase  of  lands  to  be 
entailed  as  directed,  nor  to  the  balance 
of  the  trust  funds  now  held  by  them  for 
the  purpose  of  carrying  out  the  said  direc- 
tion :  Finds  that  the  said  property  is  subject 
to  estate  duty  and  settlement  estate  duty 
accordingly ;  reserving  the  question  raised 
in  the  pursuer's  fourth  plea-in-law  as  to  the 
sum  or  £20,000  applied  in  extinction  of  debt 
on  the  entailed  estate :  Finds  (3)  that  not- 
withstanding the  granting  by  Mrs  Omman- 
ney  M'Taggart  of  the  deed  of  propulsion  of 
the  entailed  lands  of  Ardwell  and  others, 
dated  23rd  and  recorded  28th  May  1895,  the 
provisions  of  the  Finance  Act  1894,  section  2, 
sub-section  1,  head  B,  and  of  the  Finance 
Act  1900,  section  11,  apply  so  as  to  make 
the  entailed  lands  of  Ardwell  and  others 
subject  to  estate  duty,  as  propertypo^sing 
on  the  death  of  Mrs  Ommanney  M'Taggart, 
in  respect  that  hvna.  fide  possession  and 
enjoyment  of  the  said  property  was  not 
assumed  thereunder  immediately  upon 
the  surrender,  divesting,  and  disposition 
thereof,  contained  in  the  said  deed  of  pro- 
pulsion, and  thenceforward  retained  to  the 
entire  exclusion  of  the  gn:-anter,  or  of  any 
benefit  to  her:  And  finds,  further,  that 
settlement  estate  duty  is  also  payable  in 
respect  of  the  said  entailed  estate:  Finds 
(4)  that  notwithstanding  the  granting  by 
Mrs  Ommanney  M'Taggart  of  the  deed  of 
gift,  dated  27th  August  1894,  the  provisions 
of  the  Finance  Act  1894,  section  2,  sub- 
section 1,  head  C,  appl^  so  as  to  ma^e  the 
furnishing  and  plenishing  in  the  mansion- 
house  of  Ardwell,  and  Mrs  Ommanney 
MTaggart's  share  of  the  accumulations  of 
the  income  arising  from  the  residue  of  Sir 
John  M'Taggart's  trust  estate  from  and 
after  13th  August  1888,  subject  to  estate 
duty  as  property  passing  on  the  death  of 
Mrs  Ommanney  M'Taggart,  in  respect  that 
boTM,  fide  possession  and  enjoyment  of  the 
said  property  was  not  assumed  by  the 
donee  immediately  upon  the  gift,  and 
thenceforward  retained  to  the  entire  exclu- 
sion of  the  donor,  or  of  any  benefit  to  her : 
And  with  these  findings  appoints  the  cause 
to  be  enrolled  for  further  procedure,  and 
grants  leave  to  reclaim." 

Opinion. — "Sir  John  M'Taggart  of  Ard- 
well died  on  13th  August  1867,  survived  by 
two  daughters,  Susanna  (Mrs  Ommanney 
M'Taggart)  and  Sarah  (Mrs  Church).  Sir 
John  left  a  will,  dated  in  1866,  in  which  he 
directed  his  trustees  to  accumulate  the 
income  of  the  residue  of  his  estate  during 
the  life  of  Mrs  Ommanney  M'Taggart,  his 
eldest  daughter.  Upon  her  death  they 
were  directed  to  apply  the  accumulations 
in  the  first  place  in  paying  off  debt  secured 
on  his  entailed  estate  of  Ardwell :  and  any 
surplus  was  to  be  expended  in  the  purchase 
of  lands  in  Wigtownshire  or  the  Stewartry, 
to  be  entailed  on  the  same  series  of  heirs. 

"Mrs  Ommanney  M'Taggart  died  on  28th 


September  1902,  having  survived  her  father 
for  thirty -five  years.  The  trustees  had 
continued  to  make  the  accumulations  dur- 
ing her  lifetime,  and  it  does  not  appear  to 
have  occurred  to  anyone  that  the  direction 
to  accumulate  ceased  to  have  effect  on  the 
expiry  of  twenty -one  years  after  the  tes- 
tators death,  namely,  at  13th  August  1888. 
The  accumulations  made  from  and  after 
that  date  became  intestate  succession  of 
Sir  John  M'Taggart,  and  his  heirs  in 
mobilibua  ab  irUestato  as  at  the  date  of 
his  death  were  his  two  daughters  above 
named. 

"The  first  question  in  the  case  has  to  do 
with  Mrs  Church's  half  of  these  '  unlawful ' 
accumulations.  Mrs  Church  died  on  14th 
October  1877,  having  survived  both  her 
father  and  her  husband.  There  was  no 
issue  of  her  marriage,  and  she  left  a  will 
disposing  of  her  whole  estate.  Although 
Mrs  Church  died  before  any  of  these  ac- 
cumulations accrued,  it  is  not  disputed  that 
one -half  of  them,  amounting  to  about 
£24,500,  devolved  on  her  and  fell  within 
the  conveyance  of  acquirenda  in  her  ante- 
nuptial contract  of  marriage.  The  conten- 
tion for  the  Crown  is  that  there  having 
been  no  issue  of  the  marriage,  the  purposes 
of  the  marriage  contract  railed,  and  that 
these  accumulations  were  in  bonis  of  Mrs 
Church  at  her  death,  and  passed  under  her 
will.  On  this  footing  a  claim  is  made  for 
inventory  duty,  temporary  estate  duty,  and 
legacy  duty  on  the  sum  above  mentioned. 
The  defenders  reply  that  the  purjioses  of 
the  marriage  contract  did  not  fail,  that 
there  having  been  no  issue  the  marriage 
trustees  held  the  fund  '  for  behoof  of  the 
nearest  la^vful  heirs  of  Mrs  Church  as  at 
the  time  of  her  death  in  fee ' ;  and  that  it 
fell  to  Mrs  Ommanney  M'Taggart,  her 
sister,  as  her  nearest  lawful  heir. 

"  The  solution  of  the  question  depends  on 
the  true  construction  of  the  contract  of 
marriage.  Do  the  considerations  of  this 
contract,  regarded  as  a  whole,  extend  to 
and  include  the  nearest  lawful  heirs  of  Mrs 
Church,  failing  issue  of  the  marriage  and 
their  lawful  descendants?  In  my  opinion 
they  do  not,  though  I  admit  the  question  is 
one  of  some  difficulty.  The  defenders  point 
out  that  the  wife's  parents  were  parties 
to  the  contract,  and  that  as  the  deed  bears, 
it  had  been  agreed  in  contemplation  of  the 
marriage  that  the  wife  'should  settle  her 
property  and  affairs  in  manner  after  men- 
tioned,' and  that  her  parents  should  come 
under  the  obligations  therein  contained  in 
her  favour.  Then,  besides  the  general  con- 
veyance to  trustees  by  the  wife  of  her 
cuiquisita  and  acquirenda,  she  specially 
conveyed  a  sum  of  £10,000  guaranteed  by 
her  father  and  mother;  and  the  whole 
property  was  to  be  held  by  trustees  for  the 
wife's  liferent  use  only,  exclusive  of  the 
rights  of  Mr  Church  and  of  any  future 
husband;  and  after  her  death  for  the  chil- 
dren or  issue  of  the  marriage  in  fee,  and 
failing  issue  of  the  marria>ge  or  lawful 
descendant  thereof,  for  behoof  of  the  near- 
est lawful  heirs  of  the  wife  as  at  the  time 
of  her  death  in  fee.  It  is  said  that  Sir  John 
M'Taggart  had  an  interest  to  stipulate,  and 
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did  stipulate,  as  matter  of  contract,  that 
her  money  (inchiding  the  aboye-mentioned 
sum  of  £10,000  which  he  undertook  to  ap- 
portion to  Mrs  Church)  should  be  kept  in 
the  family,  and  that  Mrs  Church  should 
have  no  power  to  will  it  away.  It  is  further 
pointed  out  that  power  is  reserved  to  Mrs 
Church  by  a  formal  writing  duly  tested  to 
confer  the  liferent  of  the  trust  property 
or  part  thereof  upon  her  husband  if  he 
should  survive  her;  and  it  is  asked  why 
this  clause  should  have  been  inserted  if  she 
had  already  the  right  to  dispose  of  the 
trust  funds  absolutely  after  her  death.  I 
think  this  argument  is  founded  on  a  mis- 
conception arising  from  the  collocation  of 
this  clause  and  the  position  it  holds  in  the 
deed ;  for  I  hold  it  to  be  clear  that  it  is  an 
over-riding  clause  empowering  her  to  con- 
fer a  liferent  on  her  husband  after  her 
death,  even  against  the  children  or  heirs  of 
the  marriage.  But  for  this  clause  the 
right  of  the  children  or  issue  of  the  mar- 
riage would  have  been  paramount,  and 
would  upon  the  death  of  the  wife  have 
excluded  all  right  on  the  part  of  the  surviv- 
ing husband ;  there  being  an  express  direc- 
tion to  the  trustees  to  pay  to  the  children 
or  issue  on  the  death  of  the  wife.  This 
being^  so,  I  do  not  find  in  this  deed  any 
sufficient  ground  for  holding  that  the  desti- 
nation to  Mrs  Church's  nearest  lawful  heirs 
is  contractual.  Prima  fade,  and  according 
to  the  ordinary  conveyancing  practice  or 
Scotland,  I  think  it  is  not  so,  and  it  would 
in  my  opinion  require  more  explicit  lan- 
guage in  the  contract  to  take  it  out  of  the 
ordinary  rule,  which  I  take  to  be  that  such 
a  destination  following  upon  the  provision 
for  the  heirs  of  the  marriage  confers  no 
^iM  crediti,  and  is  defeasible ;  see  the  opin- 
ions in  Bamaay,  10  Macph.  120;  Murray's 
Trustees,  3  Fr.  820.  Nor  do  I  think  that  the 
cases  cited  for  the  defenders  advance  the 
argument  in  any  material  degree,  namely, 
Bomanes,  8  Macph.  348;  Mackay,  11  B. 
(H.L.)  10;  and  MacdoruOd,  20  B.  (H.L.)  89; 
and  (as  to  the  meaning  of  nearest  heirs) 
Blavr,  12  D.  97;  Haldane's  Trustees,  17  B. 
385;  Oregcrrjfs  Trustees,  16  B.  (H.L.)  10. 
They  all  seem  to  me  quite  distinguishable 
from  the  case  in  hand.  I  therefore  sustain 
the  claim  of  the  Crown  on  this  head,  sub- 
ject to  the  ascertainment  of  the  amount  of 
the  duty. 

"The  second  question  for  decision  arises 
on  the  claim  of  the  Crown  for  estate  duty 
under  the  Finance  Act  1894,  in  respect  of 
the  passing  of  the  residue  of  Sir  John 
M'Taggart^  estate,  and  the  lawful  accumu- 
lations thereof,  upon  the  death  of  Mrs 
Ommanney  M'Taggart  in  1902.  Of  course 
the  residue  passed  on  Sir  John's  death  in 
1807  to  his  testamentary  trustees,  in  whose 
hands  also  the  accumulations  accrued  dur- 
ing the  twenty-one  years  after  his  death. 
But  it  appears  to  me  that  this  does  not 
solve  the  question  for  decision,  which  is, 
whether  tne  property  passed  on  Mrs 
Ommanney  M'Taggart's  death  in  10(E, 
within  the  meaning  of  the  Finance  Act 
1894,  section  1.  It  is  true  that  under  that 
Act,  when  property  has  once  passed  under 
a  settlement,  duty  is  not   again  payable 


until  it  passes  out  of  settlement  into  \he 
person  of  one  competent  to  dispose  of  it. 
fiut  I  do  not  think  that  the  operation  of  the 
statute  is  necessarily  excluded  by  the  con- 
sideration that  if  it  had  been  enacted  earlier, 
estate  duty  would  have  been  payable  in 
respect  of  this  property  at  an  earlier  stage. 
I  think  that  depends  not  upon  what  might 
have  happened,  but  upon  whether  the 
statute  itself  recognises  the  circumstances 
which  exist  in  this  case  as  conferring  an  ex- 
emption from  duties  which  would  otherwise 
have  been  payable  according  to  its  terms. 
The  question  really  turns  upon  whether  sec- 
tion 21,  sub-section  1,  applies  to  this  case, 
and  in  my  opinion  it  does  not>.  It  is  true 
that  Sir  John  s  trustees  paid  inventory  duty 
on  the  residue  of  his  estate  shortly  after  his 
death.  But  the  saving  or  exemption  in 
section  21,  sub-section  1,  is  enacted  only  in 
respect  of  settled  property.  Now,  in  the 
clause  applying  the  Act  to  Scotland  (section 
23,  sub-section  14),  it  is  enacted  that  'the 
expi-ession  settled  property  shall  not  in- 
clude property  held  under  entail';  and  so 
far  as  regards  that  part  of  the  fund  in  ques- 
tion which  was  held  by  the  trustees  for  the 
purpose  of  purchasing  land  to  be  entailed, 
it  must,  I  think,  be  regarded  as  property 
held  under  entail  (see  the  opinions  in  Lord 
Advocate  v.  Stewart,  4  Fr.  ^H.L.)  11,  as  to  the 
meaning  of  sub-sections  14  and  16).  I  hold, 
therefore,  that  to  that  extent  section  21 
does  not  apply,  and  that  the  claim  of  the 
Crown  must  be  sustained.  This,  however, 
leaves  over  for  separate  treatment  the  sum 
of  £20,000,  which,  in  pursuance  of  the  pri- 
mary purpose  of  the  trust,  was  applied  out 
of  residue  in  paying  off  the  debt  upon  Ard- 
well.  It  has  not  been  made  clear  to  me  on 
what  ground  this  sum  is  to  be  held  as  sub- 
ject to  estate  duty.  But,  as  is  indicated 
on  record,  there  may  be  a  question  as  to 
whether  it  is  deductible  in  valuing  the 
lands  of  Ardwell  for  the  purposes  of  estate 
duty — (plea  4  for  the  pursuer).  This  ques- 
tion was  not  developed  in  the  argument, 
and  I  presume  that  it  was  intended  to  be 
reserved  for  the  adjustment  of  the  account. 
"The  third  group  of  questions  relate  to 
the  effect  of  certain  transactions  which 
took  place  in  1894  and  1895  between  Mrs 
Ommanney  M'Taggart  on  the  one  hand 
and  the  defenders  (her  son-in-law  and 
daughter)  on  the  other.  These  took  shape 
in  three  deeds.  The  first  was  a  deed  of  gift 
by  Mrs  Ommanney  M'Taggart  in  favour  of 
the  defenders,  dated  27th  August  1894,  bear- 
ing to  be  granted  for  certain  good  causes 
and  considerations,  and  out  of  love,  favour, 
and  affection.  By  this  deed  she  conveyed 
and  made  over  to  the  defenders  her  whole 
personal  and  moveable  estate  and  effects 
then  belonging  or  addebted  to  her,  includ- 
ing sums  of  money,  bonds,  shares,  and 
other  investments,  and  her  furniture  and 
plenishing  in  Ardwell  house,  and  the  live 
and  dead  stock  and  crops  at  Ardwell  and 
on  the  home  farm.  The  second  deed  was  a 
minute  of  lease  dated  3rd  October  1894,  by 
which  she  let  to  the  defenders  the  mansion- 
house  of  Ardwell,  and  the  stables  and 
offices,  gardens  and  policies,  at  a  rent  of 
£100  a  year,  the  lease  to  be  for  a  year  from 


Digitized  by  V^OOQIC 


H.M.  Ady^M^wrtSttw«t.-]  jfu  ScotHsk  Low  Reporter.—  Vol.  XLIIl. 


471 


Whitsunday  1891,  and  thereafter  to  be  de- 
terminable by  either  party  on  six  months' 
notice.  The  third  deed,  which  siiperseded 
the  lease,  was  a  deed  of  propulsion  of  the 
entailed  lands  and  estate  oi  Ardwell,  by 
which,  on  the  narrative  that  she  was 
heiress  of  entail  in  possession  of  that  estate 
and  that  her  daughter,  the  defender  Lady 
M'Taggart  Stewart,  was  the  heiress  next 
entitled  to  succeed,  she  disponed  the  estate 
to  her  daughter  and  the  heirs-male  of  her 
body  and  to  the  other  heirs  called  in  the 
deed  of  entail.  This  deed  of  propulsion  was 
dated  2Brd  and  recorded  on  ^th  May  1895. 

I  consider  first  whether  estate  duty  is  due 
on  the  passing  of  the  entailed  estate  of 
Ardwell  to  Lady  M'Tag^^art  Stewart  upon 
the  death  of  her  mother  in  1902,  or  whetner 
the  deed  of  propulsion  affords  a  good  answer 
to  the  claim.  This  is  a  case  of  property  in 
which  the  deceased  had  an  interest  ceasing 
on  her  death ;  but  by  section  2  (sub-section 
1,  6)  of  the  Finance  Act  1894  such  property 
is  to  be  regarded  as  passing  on  the  death, 
within  the  meaning  of  section  1.  Then  the 
case  of  such  property  having  been  sur- 
rendered during  lile  by  the  deceased  to  any 
person  entitlea  to  an  estate  or  interest  in 
remainder  or  reversion  in  such  property,  is 
dealt  with  by  section  11  of  the  Finance  Act 
1900.  That  section  enacts  .  .  .  \qw>tea  »vb- 
section  (1)  of  section,  supra] .  .  .  The  sec- 
tion further  provides  that  it  shall  apply  in 
Scotland  to  the  propulsion  of  the  fee  under 
an  entail.  Now,  the  minute  of  admissions 
shows  that  Mrs  Ommanney  MTag^art  had 

Ereviously  been  in  use  for  some  years  to 
ave  the  defenders  living  with  her  during 
a  part  of  every  year  at  Ardwell  house,  and 
that  she  was  in  use  to  go  with  them  to 
London  and  Southwicli ;  and  that  after 
the  deed  of  propulsion  in  1895  she  lived  on 
at  Ardwell  m  family  with  the  defenders, 
paying  her  own  maid,  and  (after  1901,  when 
she  suffered  an  accident)  occupying  one 
special  room  in  the  house  and  being  at- 
tended to  by  the  defenders  and  their  family. 
It  is  admitted,  on  the  other  hand,  that  while 
Mrs  Ommanney  M'Taggart  had  been  in  use 
to  receive  the  rents,   pay  all   wages,  and 

f;enera11y  to  manage  the  estate  through  a 
actor  down  to  the  date  of  the  deed  of  pro- 
pulsion, after  that  date  this  was  all  done 
by  Lady  M'Taggart  Stewart,  with  the  ex- 
ception above  mentioned.  Now,  it  may 
well  be  said,  upon  these  facts,  that  in  a 
very  real  sense  bona  fide  possession  and 
enjoyment  of  the  property  was  assumed  by 
Lady  M'Taggart  Stewart  immediately  upon 
the  propulsion,  and  thenceforth  retained 
by  her.  But  that  is  not  enough  to  bring 
the  case  under  the  exempting  provisions  ox 
the  section.  The  possession  and  enjoyment 
of  the  property  must  have  been  immedi- 
ately assumed  and  thenceforward  retained 
'  to  the  entire  exclusion  of  the  person  who 
had  the  estate  or  interest  limited  to  cease 
as  aforesaid,  and  of  any  benefit  to  him  by 
contract  or  otherwise.'  Now,  upon  the 
admissions,  I  cannot  affirm  that  tnat  was 
the  position  here.  It  is  said  that  Mrs 
MTaggart  was  virtually  or  practically  ex- 
cluded, and  that  any  benefit  remaining  to 
her  was  so  small  as  to  be  negligible.    Hav- 


ing regard  to  the  minute  of  admissions,  I 
do  not  think  it  was  so  small  as  was  repre- 
sented in  argument;  but  anyhow,  the 
words  of  the  section  appear  to  me  to  have 
been  carefully  selected  so  as  to  avoid  ail 
questions  of  deg^e,  and  to  bring  the  matter 
to  the  stringrent  but  simple  test  of  '  entire 
exclusion.'  It  is  further  argnied  that  the 
property  or  interest  surrendered  by  the 
deed  of  propulsion  shoiild  not  be  regarded 
in  the  question  of  liability  to  duty  as  one 
and  indivisible;  and  the  auty  should  only 
attach  to  so  much  of  it  as  was  enjoyed  by 
her,  either  alone  or  jointly  with  others. 
This  view,  it  is  said,  would  exclude  from 
liability  to  duty  the  whole  estate  except 
her  own  room,  or  except  the  mansion-house, 
or  except  the  eight  merk  land  of  Ardwell, 
which  is  the  parcel  of  ground  on  which  the 
mansion  is  situated.  I  think  that  the 
statute  regards  the  thing  surrendered  as 
indivisible,  and  that  if  any  benefit  is  re- 
tained or  enjoyed  in  point  of  fact  the  whole 
claim  for  exemption  tails. 

"The  remaining  questions  have  to  do 
with  the  claim  for  estate  duty  in  respect  of 
the  furniture  and  plenishing  in  the  mansion- 
house  of  Ardwell,  and  in  respect  of  Mrs 
Ommanney  M'Taggart's  half  of  the  'unlaw- 
ful'accumulations  of  income.  These  bring 
in  for  consideration  a  statutory  provision 
(Finance  Act  1804,  section  2,  sub-section 
1,  c),  which,  while  it  applies  to  a  different 
subject-matter,  is  substantially  the  same  in 
intention  and  effect  as  that  which  I  have 
just  considered.  It  is  a  typical  example  of 
the  difficulties  which  follow  on  legislation 
by  reference,  for  it  involves  the  combina- 
tion of  two  clauses  in  the  Inland  Revenue 
Acts  of  1881  and  1889,  and  the  introduction 
into  the  combined  clause  of  several  im- 
portant drafting'  amendments.  The  result 
IS  a  clause  whicn  does  not  appear  in  any 
statute,  but  which  will  be  found  in  the  6tn 
edition  of  Hanson's  Death  Duties,  p.  110; 
and  the  effect  of  it  is  to  include  as  liable  to 
estate  duty  'property  taken  under  any 
gift  whenever  made,  of  which  bona  fide 
possession  and  enjoyment  shall  not  have 
been  assumed  by  the  donee  immediately 
upon  the  gift,  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor  or  of 
any  benefit  to  him  by  contract  or  other- 
wise.' Now,  it  is  admitted  by  the  defenders 
that  both  the  furniture  and  plenishing 
in  Ardwell  House  and  Mrs  Ommanney 
M'Taggart's  half  of  the  '  unlawful '  accumu- 
lations passed  to  them  under  the  deed  of 
gift  which  was  dated  27th  August  1884. 
As  to  the  furniture,  the  argument  is  sub- 
stantially the  same  as  that  which  I  have 
just  dealt  with  as  regards  the  entailed 
estate  itself.  There  is  a  total  gift  of  the 
furniture,  and  there  is  not  in  point  of  fact 
an  assumption  and  retention  by  the  donee 
of   the  possession  and  enjoyment  of   the 

Sroperty  to  the  entire  exclusion  of  the 
onor  or  of  any  benefit  to  her.  As  to  the 
acctunulations,  they  were  accruing  year  by 
year  in  the  hands  of  the  trustees,  and 
although  they  were  '  unlawful '  this  did  not 
occur  K>  anyone  until  after  Mrs  Ommanney 
M'Taggart's  death.  For  that  very  reason 
none  of  the  parties  supposed  that  they 
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were  included  in  the  deed  of  gift,  and  the^ 
were  in  fact  retained  by  the  trustees  until 
after  Mrs  MTaggart's  death,  when  they 
were  handed  over  to  the  defenders.  Cer- 
tainly this  is  very  far  from  the  '  possession 
and  enjoyment  assumed  by  the  donee 
immediately  upon  the  gift,'  wnich  is  neces- 
sary to  satisfy  the  requirements  of  the 
statute.  All  that  can  be  said  is,  that  the 
terms  of  the  gift  were  wide  enough  to 
cover  this  fund;  and  that  altbou^  ap- 
parently no  formal  intimation  of  the  deed 
of  gift  was  made  to  Sir  John  MTaggart's 
trustees,  yet  (as  set  forth  in  the  minute  of 
admissions)  the  defender  Sir  Mark  Stewart 
was  at  the  date  of  the  deed  of  gift  the 
leading  and  mana,g{ng  trustee  under  Sir 
John's  will,  and  his  solicitors  were  the 
trustees'  solicitors  and  also  custodiers  of 
the  deed  of  gift  which  had  been  prepared 
in  their  office.  Even,  however,  it  this  be 
held  as  equivalent  to  intimation  and  to  a 
transfer  of  possession  of  the  subject  of  the 
igiSX,,  it  cannot  possibly  be  represented  as 
amounting  to  the  'enjoyment  of  it,  which 
is  one  of  the  requirements  of  the  statute. 
I  therefore  sustain  the  claim  of  the  Crown 
on  this  head  also." 

The  defenders  reclaimed,  and  argued— (1) 
Mrs  ChwrcKa  Share  of  UrUawfui  Accumu- 
latwns. — The  marriage  contract  of  Mrs 
Church  was  a  document  containing  a  con- 
tract between  the  spouses  and  the  wife's 
parents  who  were  parties  thereto.  Her 
share  of  the  "unlawful"  accumulations 
passed  to  her  sister  under  the  destination 
therein  to  nearest  lawful  heirs.  That  the 
deed  was  contractual  was  shown  by  its 
terms  and  the  carefully  selected  series  of 
heirs.  There  was  also  the  extraneous 
obligation  by  the  parents  to  pay  £10,000 
on  the  condition  of  the  daughtei^s  sur- 
render of  her  expectations  which  were 
to  be  settled  under  the  destination  afore- 
said. The  power  to  liferent  her  husband 
in  the  trust  estate  was  unnecessary  if 
the  destination  to  nearest  lawful  heirs  was 
revocable.  The  cases  of  Blair  v.  Blair, 
November  16,  1849,  12  D.  97;  Haldane'a 
Truateea  v.  Sharp's  Trustees,'  January 
80,  1800,  17  B.  385,  27  S.L.R.  303;  and 
QrMory's  Trustees  v.  Alison,  April  8,  1880, 
16  B.  (H.L.)  10,  28  S.L.B.  787,  showed  that 
nearest  lawful  heirs  here  meant  heirs  in 
mobilibiM,  viz.,  Mrs  M'Taggart;  and  the 
cases  of  l^on  v.  Lyon's  Trustees,  March  12, 
1901,  3  F.  653,  38  S.L.R.  568  (disting.  the 
case  of  Watt  v.  Watson,  January  16,  1897, 
24  R.  330,  34  S.L.B.  267);  Ramsay  v.  Ram- 
say's Trustees,  November  24, 1871, 10  Macph. 
120,  9  S.L.B.  106;  and  Murray'  Trustees  v. 
Mwrray,  May  31,  1901,  3  F.  fflO,  38  8.L.B. 
698,  showed  that  a  destination  in  a  mar- 
riage-contract to  persons  neither  ascendants 
nor  descendants  was  not  necessarily  testa- 
mentary and  revocable  but  might  be  bind- 
ing. 'Oie  contractual  specialties  in  the 
present  case  withdrew  it  from  the  general 
rule  laid  down  in  the  case  of  Macdonald  v. 
Hall,  July  24,  1883,  20  B.  (H.L.)  88,  31  S.L.B. 
279.  The  "  unlawful "  accumulations  there- 
fore passed  under  the  marriage-contract 
destination  and  succession  duty  only  was 
due.    (2)  Residue  arid  Lawful  Accumula- 


tions.— As  to  the  claim  by  the  Crown  for 
estate  duty  on  Vtxe  residue  and  lawful 
accumulations  under  Sir  John  MTaggart's 
settlement  which  it  was  contended  passed 
at  the  death  of  Mrs  Ommanney  MTaggaxt 
in  1002,  the  corresponding  duty  had  already 
been  paid  in  1807,  and  consequently,  under 
section  21  (1)  of  the  Finance  Act  1904,  there 
was  no  liability  for  estate  duty.  Granted 
that  the  Act  of  1804  by  section  23  (U) 
enacted  that  "the  expression  settled  pro- 
perty shall  not  include  property  held  under 
entailj"  it  did  not  apply,  since  the  property 
here  in  question  mi^nt  never  have  been 
entailed,  since  the  heirs  on  whom  it  was  to 
have  been  entailed  might  have  died  before 
the  time  for  entailing  had  come  and  so 
defeated  the  trust  purposes.  In  view  of 
the  case  of  the  Lord  Aavocate  v,  Stetoart, 
May  15,  1902,  4  F.  (H.L.)  11,  38  S.L.B,  617 
{mo  voce  Lord  Advocate  v.  Sprofs  Trustees) 
there  could  be  no  such  constructive  entaiL 
Here  no  one  could  have  carried  out  a 
disentail,  which  was  the  true  test,  and  there 
was  no  beneficial  enjoyment  in  the  last 
owner  which  was  necessary  to  passing 
under  the  Act.  The  fund  was  simply 
contingently  settled  estate  and  duty  was 
not  exigible  under  the  Act  of  1804.  (3) 
Entaiiea  Estate  and  Moveables  Gifted. — 
As  to  the  effect  of  the  deed  of  gift  and  the 
propulsion  of  the  fee  of  the  entailed  estate, 
these  absolutely  divested  the  donor  and 
g^-anter  thereof ;  possession  was  taken  of  the 
moveables  physically,  and  by  transference 
of  the  stocks  and  shares,  and  of  the  estate 
by  infeftment.  The  property  would  have 
been  open  to  the  diligence  of  the  donees' 
creditors,  and  the  donor  was  entirely  ex- 
cluded in  the  sense  of  the  Finance  Act  1884. 
Her  continued  residence  in  the  mansion- 
house  was  merely  that  of  a  guest,  and  the 
statutory  requirement  as  to  exclusion  was 
fulfilled.  (4)  UrdavofuX  AccumvXAxJtions. — 
As  to  the  " unlawful"  accumulations,  they 
were  carried  by  the  deed  of  gift.  That 
deed  was  in  favour  of  Sir  Mark  Stewart, 
one  uf  the  trustees  of  the  deceased  Sir 
John  MTa^gart,  to  whom  consequently  no 
formal  notice  was  necessary.  It  was  also 
known  to  the  trustees'  agents,  for  they 
prepared  and  preserved  the  deed.  Sucn 
knowledge  gave  the  deed  the  force  of  an 
intimated  assignation— Jiamesoti  v.  Sharp, 
March  18,  1887,  14  B.  643,  24  S.L.B,  453  (sub 
voce  Manitich  (Davidson's  Trustee)  v.  Sharp 
and  Others);  Broume's  Trustee  v.  Anderson, 
December  7,  1901,  4  F.  306,  30  S.L..B.  226; 
and  Paul  v.  Boyd's  Trustees,  May  22, 18^ 
13  S.  818 — and  divested  the  donor.  Duty 
was  not  therefore  exigible. 

Argued  for  the  respondents  and  pursuers 
—(1)  Mrs  Church's  Share  of  Unknoful  Ac- 
cumulations.— The  share  of  "unlawful" 
accumulations  falling  to  Mrs  Church  passed 
byherwill.  The  case  of  Murray  v.  Murraj/s 
Trustees,  ut  swjpra,  established  the  rule, 
that  destinations  in  a  marriage  contract 
to  others  than  ascendants  and  descendants 
on  the  dissolution  of  the  marriage  without 
issue  were  testamentary  and  revocable,  and 
the  present  case  fell  within  that  rule.  Tliis 
general  rule  was  also  contained  in  Mac- 
donald V.  HaU,  ut  supra,  per  Lord  Watson. 
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There  was  nothing  in  the  parents  being 
parties  to  this  deed ;  it  was  to  he  interpreted 
according  to  the  cases,  or  if  it  had  been 
intended  that  this  destination,  contrary  to 
rule,  was  to  be  irrevocable,  that  should 
have  been  expressed  without  ambiguity. 
The  duties  sued  for  were  therefore  due. 
(2)  Reaidtte  and  Lawful  Accumulatwne. — 
As  to  the  residue  of  Sir  John  M'Taggart's 
estate  and  the  "lawful"  accumulations 
thereon,  that  passed  in  the  sense  of  sec.  1 
of  the  Finance  Act  1894  on  Mrs  Onunanney 
IfTaggart's  death— Soward's  Estate  Duty, 
4th  ed.  106 ;  till  then  it  could  not  be  known 
who  should  take  it.  Settled  estate  was 
such  as  was  in  trust  for  any  person  by  way 
of  succession ;  therefore  this  was  not  such 
settled  estate  as  came  under  the  exemption 
granted  by  sec.  5  (2)  or  sec.  21  (1)  of  the 
Finance  Act  1804,  and  the  definitions  in 
sec.  22,  sub-sec.  1,  (H)  and  (I),  could  not 
be  applied.  In  any  event  there  was  a 
"cesser  of  an  interest"  in  the  sense  of  sec. 
2  (1)  (6)  of  the  ata.tute~Attomey-Geneml  v. 
BeecK  [1889J  A.O.  53,  and  Earl  Cowley  v. 


TA«  Commisaionen  of  Inland  Revenue, 
[1800]  A.G.  108,  per  Lord  Macnaghten,  211. 
The  three  requisites  to  "passing"  were  (1) 
the  existence  of  the  property  at  date  of 
death ;  (2)  a  change  of  hands ;  (3)  that  the 
change  should  be  at  a  point  of  time  deter- 
mined by  the  death,  whether  the  person 
deceased  had  an  interest  or  not ;  and  these 
requisites  were  present  here.  The  exemp- 
tion granted  by  sec.  21  (1)  to  property 
settled  prior  to  1894  which  had  paid  a  duty, 
did  not  apply,  for  this  was  entailed  property 
which  was  excluded  by_  sec.  23  (14).  It  had 
been  argued  not  that  it  -was  not  entailed 
but  merely  that  it  could  not  be  disentailed. 
(3)  Entaiied  Estate  and  Moveables  Oifted. — 
The  deed  of  propulsion  of  the  estate  and  the 
deed  of  pft  had  not  been  followed  by  the 
entire  exclusion  of  the  granter  from  all 
enjoyment  in  the  sense  required  by  sec.  11 
( 1)  and  (2)  of  the  Finance  Act  1900,  so  as  to 
relieve  from  liability  for  estate  duty.  (4) 
Unlawful  Accumulations. — The  construc- 
tive intimation  of  the  transference  of  the 
"unlawful"  accumulations  to  Sir  Mark 
Stewart  as  a  trustee  was  of  no  effect,  since 
he  was  without  knowledge  that  they  came 
under  the  deed  of  gift  at  all. 

At  advising— 

Lord  Pbbsident— I  do  not  consider  it 
necessary  to  recapitulate  the  facts  of  this 
case,  as  they  are  most  accurately  and 
succinctly  given  in  the  note  of  the  Lord 
Ordinary.  On  the  first  question  I  a^ee 
with  the  result  at  which  he  has  aiTived 
and  the  gprounds  on  which  he  has  put  his 
judgment.  The  argument  of  the  reclaimer 
was  based  entirely  on  the  fact  that  the 
father  Sir  John  M^'Taggart  was  a  party  to 
Mrs  Church's  marriage  contract.  I  do  not 
think  that  meant  more  than  this,  that  he 
was  content  to  become  bound  to  ensure  a 
certain  provision  to  Mrs  Church,  which 
provision  should  be  destined  in  the  way  in 
which  the  law  of  Scotland  holds  the  destina- 
tion g^ranted  shall  be  construed.  It  is  a 
natural  and  indeed  an  every  day  occurrence 
for  a  parent  to  be  a  party  to  his  child's 


marriage  contract,  but  I  have  never  heard 
it  before  suggested  that  that  fact  altered 
what  are  otherwise  well  understood  rules 
of  construction,  and  accordingly  if  it  was 
wished  to  make  a  destination  to  heirs 
whomsoever  of  the  spouse  from  whose 
side  of  the  family  the  money  came,  not 
defeasible  but  a  true  jiie  crediti,  I  think 
that  would  have  to  be  expressed  in  clear 
and  unambiguous  language.  On  this  point 
therefore  I  am  of  opinion  that  the  Crown 
should  prevail. 

On  the  second  point  also  I  ag^ee  with  the 
result  which  the  Lord  Ordinary  has  reached, 
but  I  propose  to  rest  my  judgment  on  a 
different  ground.  For  an  explanation  of 
the  functions  of  the  first  and  second  sections 
of  the  Finance  Act  I  refer  to  the  judgment 
of  Lord  Macnaghten  in  the  House  of  Lords 
in  the  case  of  Lord  Cowley.  Now,  it  appears 
to  me  that  the  residue  and  the  lawful 
accumulations  did  not  "  pass  "  on  the  death 
of  Mrs  Ommanney  M'Taggart.  They  had 
passed  on  the  death  of  Sir  John,  but  that 
IS  of  no  moment,  because  Sir  John  died 
before  the  passing  of  the  Finance  Act. 
All  that  happened  on  the  death  of  Mrs 
Ommanney  M'Taggart  was  that  the  direc- 
tion then  came  into  effect  for  the  ti-ustees 
to  pay.  But  then,  although  they  did  not 
pass,  I  am  of  opinion  that  in  view  of  the 
second  section  they  were  "deemed  to  pass," 
because  in  terms  of  that  Act  (b)  they  were 
property  in  which  a  person  other  than  the 
deceased  (i.e.,  the  trustees)  had  an  interest 
which  ceased  on  the  death  of  the  deceased, 
and  duty  falls  to  be  paid  on  the  extent  to 
which  a  benefit  accrues  from  the  cessor  of 
that  interest,  i.e.,  upon  the  whole  amount 
which  then  becomes  a  benefit  to  the  heir  of 
entail.  The  question  of  exemption  under 
section  21  (1)  does  not  arise  in  this  view, 
and  it  is  obviously  no  answer  to  say  that 
if  the  Finance  Act  had  been  in  force  at  Sir 
John's  death  settlement  duty  would  have 
been  paid  and  no  more  would  have  been 
exigible  at  Mrs  Ommanney  M'Taggart's 
death.  I  thinjn:  therefore  that  on  this 
point  the  Crown  must  prevail. 

Upon  the  third  point  I  am  unable  to 
agree  with  the  result  at  which  the  Lord 
Ordinary  has  arrived.  The  question  is  a 
question  of  fact  which  I  am  bound  to 
dispose  of  as  a  jury  upon  an  issue  of  fact. 
Now,  the  facts  here  are  not  left  to  be  drawn 
by  inference  from  testimony;  they  are 
settled  by  a  joint  minute  of  admissions. 
This  seems  to  me  to  exclude  all  inference 
except  such  as  falls  to  be  drawn  from  the 
terms  of  the  admissions  themselves.  What 
then  do  we  find  ?    First,  we  find  that  seven 

Sears  before  her  death  Mrs  Ommanney 
['Tt^rgart,  so  far  as  conveyance  is  con- 
cerned, made  a  complete  transference  of 
her  property.  The  conveyance  was  com- 
plete^l  in  every  way  it  could  be— infeftment 
was  taken  on  the  heritable  property — in  the 
case  of  incorporeal  moveables  which  re- 
quired written  transference,  such  written 
transference  was  effected  by  transfers  of 
stocksand  shares,  and  in  thecaseof  corporeal 
moveables,  physical  possession  was  taken 
of  the  furniture.  No  one  doubts  that  sup- 
posing, for  instance,  in  1000  Lady  M'Taggart 
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Stewart  had  become  bankrupt,  her  credi- 
tors could  have  sold  the  stocKs  and  shares 
and  the  furniture  and  attached  the  rents  of 
Ardwell.  As  to  all  this  the  Lord  Ordinary 
takes  the  same  view,  but  his  Lordship 
points  out  that  the  statute  demands  some- 
thing more,  viz.,  that  the  possession  and 
enjoyment  of  the  thing  transferred  must 
be  assumed  by  the  transferree  and  retained 
by  him  "to  the  entire  exclusion  of  the 
person  who  had  the  estate  or  interest 
limited  to  cease  as  aforesaid,  and  of  any 
benefit  to  him  bv  contract  or  otherwise " ; 
and  he  holds  that  the  fact  that  Mrs 
Ommanney  M'Taggart  continued  to  occupy 
a  bedroom  in  Ardwell  and  to  have  the  use 
with  the  rest  of  the  house  party  of  the 
public  rooms  shows  that  she  was  not  en- 
tirely excluded  from  any  benefit.  In  his 
judgment  on  this  point  the  Lord  Ordinary 
treats  the  matter  as  if  it  was  one  of  degree, 
and  says  that  by  using  the  general  words 
"benefit"  and  "otherwise  the  statute 
says  that  greater  or  less  deg^e  is  not  to 
make  a  difference.  In  this  view  I  ag^e. 
If  it  once  comes  to  a  question  of  deg^ree 
I  think  the  Lord  Ordinary's  view  of  the 
statute  is  right.  But  before  it  comes  to 
a  question  of  degree  there  is  I  think  some- 
thing else  to  be  noticed.  I  hold  it  clear 
that  the  benefit  from  which  the  cedent 
must  be  excluded  must  be  a  benefit  which 
was  part  of  his  property  before  the  cession. 
Any  other  reading  would  I  think  drive  the 
clause  mad,  because  it  would  mean  that  if 
the  cedent  was  after  the  cession  even 
allowed  again  to  set  foot  on  the  ceded  pro- 
perty, the  whole  transaction  for  the  pur- 
pose of  duty  is  held  as  non-existent.  It 
therefore  in  the  end  comes  to  be  a  question 
of  fact  whether  the  occupation  of  the  bed- 
room and  other  rooms  oi  the  house  which 
Mrs  Ommanney  M'Taggart  had  after  the 
cession  is  in  truth  the  same  as  that  she  had 
before.  It  seems  to  me  that  the  admissions 
in  the  joint-minute  show  conclusively  it 
was  not.  Before  the  cession  her  occupation 
was  one  of  the  incidents  of.  her  proprietor- 
ship ;  after,  it  was  only  the  privilege  of 
a  piest.  To  say  in  general  terms,  as  was 
said  iir  the  argumenl  for  the  Crown,  that 
she  "  grot  the  good  of  the  estate "  as  much 
after  the  cession  as  before  seems  to  me  to 
beg  the  question.  Very  likely  her  actual 
enjoyment  of  life  was  not  made  less  because 
she  no  longer  pocketed  the  rents  or  sat  at 
the  head  of  the  table.  I  do  not  think  one 
can  analyse  existence  in  such  a  fashion. 
Two  of  the  prime  necessities — air  and  sun- 
shine— never  depended  on  her  proprietary 
rights.  The  question  seems  to  me  always 
to  revert  to  a  simple  question  of  fact, 
namely,  after  the  cession  was  she  the  old 
proprietrix  retaining  a  benefit  of  her  old 
estate,  or  was  she  a  guest  getting  as  a 
guest  what  the  new  proprietrix  chose  to 
g^ve  her.  As  a  juryman  reading  the 
minute  of  admissions  I  pronounce  unhesi- 
tatingly for  the  latter  view.  On  this  point 
I  am  therefore  of  the  opinion  that  judgment 
should  go  against  the  Drown. 

There  remains,  however,  one  other  matter 
to  dispose  of  which  the  Lord  Ordinary  in 
the  view  he  took  was  not  obliged  to  con- 


sider. I  allude  to  the  position  of  Mrs 
M'Taggart's  half  of  the  illegal  accumula- 
tions. These  had  fallen  to  Mrs  M'Taggart 
but  nobody  had  adverted  to  it.  They  were 
carried  by  the  generality  of  the  'words  in 
the  deed  of  gift,  but  then  as  no  one  had 
thought  of  it  no  further  steps  were  taken 
to  carry  into  effect  the  transference.  It 
was  argued  for  Lady  Stewart  that  as  Sir 
Mark  knew  of  the  deed  of  gift,  and  as  he 
happened  to  be  a  trustee  of  Sir  John,  this 
knowledge  was  equivalent  to  a  formal 
intimation  to  the  trustees.  I  doubt  if  this 
was  sufficient,  but  at  any  rate  I  think  such 
an  implied  intimation,  without  anything 
more,  falls  quite  short  of  the  assumption  ca 
possession  by  the  transferee  which  is  neces- 
sarv  under  the  statute,  and  which  was 
reallv  and  effectively  done  in  the  case  of 
all  the  other  property  falling  under  Uie 
deed  of  gift. 

Lord  M'Labbn— I  concur. 

Lord  Kinnbar— I  also  concur. 

Lord  Pbabson— I  ag^ree  with  your  Lord- 
ships on  the  first  point  arising  on  the  con- 
struction of  the  marriage  contract  of  Mr 
and  Mrs  Church. 

I  also  agree  that  duty  is  payable  in  respect 
of  the  residue  and  the  "lawful"  accumula- 
tions as  on  the  death  of  Mrs  Ommanney 
M'Taggart.  I  have  some  difficulty  in 
adopting  your  Lordships'  g^und  of  judg- 
ment on  that  part  of  the  case,  because  I 
think  it  really  assumes  that  the  fund  pro- 
duced by  the  residue  and  the  "lawful" 
accumulations  was  settled  property^  within 
the  meaning  of  the  Act,  that  being  the 
most  familiar  case  to  which  the  enactments 
as  to  the  cesser  of  an  interest  apply.  This 
view  elides  the  application  of  the  provi- 
sions of  sec.  23,  sub-sees.  14  to  17,  as  to  Scotch 
entailed  estate,  which  seem  to  me  to  apply 
here.  But  whichever  ground  of  judgment 
is  adopted,  the  result,  I  take  it,  is  the  same. 

On  the  question  as  to  the  effect  of  the 
deed  of  gift  and  the  deed  of  propulsion  I 
regret  I  am  unable  to  concur  m  the  judg- 
ment proposed,  so  far  as  it  is  adverse  to  the 
Crown.  I  may  be  excused  from  going  into 
the  subject  at  length,  as  I  have  already 
done  so  in  the  note  to  my  interlocutor. 
But  I  may  say  that  in  my  view  the  sections 
have  been  carefully  framed  so  as  to  avoid 
as  far  as  possible  all  questions  of  deg^ree, 
and  to  bring  the  matter  to  the  simple  test 
of  "entire  exclusion."  For  my  part  1 
think  the  main  difficulty  in  applying  the 
statute  to  the  case  of  a  complex  g^ft,  such 
as  we  have  here,  lies  in  ascertaining  how 
far  the  subject-matter  of  the  g^t  is  to  be 
regarded  as  one  and  indivisible,  when  you 
come  to  apply  to  it  the  statutoi-y  words  as 
to  the  possession  and  enjoyment  of  the 
donee  and  the  entire  exclusion  of  the 
donor.  But  these  difficulties  are  here  in 
great  measure  avoided  by  the  circumstance 
that  the  claim  is  limited  to  three  subjects 
—the  entailed  estate,  the  furniture  aad 
plenishing,  and  one-half  of  the  "  unlawful " 
accumulations.  Each  of  these  may  in  my 
opinion  be  regarded  as  a  unum  qxiidt  and 
as  to  each  the  test  provided  by  the  statute 
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itself  is  of  comparatively  easv  application. 
The  subject  of  the  gift  is  to  be  chargeable 
with  duty  unless  the  bona  fide  possession 
and  enjoyment  of  it  shall  have  been  assumed 
by  the  donee,  and  retained  by  him  to  the 
entire  exclusion  of  the  donor,  or  of  any 
benefit  to  him  by  contract  or  otherwise. 
Applying  these  words  to  the  admitted 
facts,  I  bold  that  the  whole  claim  for  duty 
on  this  head  should  be  sustained. 

The  Court  pronounced  this  interlocutor— 
"Affirm  findings  (1)  and  (2)  in  said 
interlocutor;  Qvioad  ultra  recal  find- 
ing (8),  and  in  place  thereof  find  that 
the  provisions  of  the  Finance  Act  1891, 
section  2,  sub-section  1,  head  b,  and  of 
the  Finance  Act  1900,  section  11,  do  not 
apply  so  as  to  make  the  entailed  lands 
and  others  subject  to  estate  duty  as 
property  passing  on  the  death  of  Mrs 
Ommanney  M'Taggart ;  and  find  fur- 
ther that  settlement  estate  duty  is  not 
Eayable  in  respect  of  the  entailed  estate, 
ut  that  succession  duty  is  payable : 
Becal  finding  (4),  and  in  place  thereof 
find  that  the  provisions  of  the  Finance 
Act  18M,  sec.  2,  sub-sec.  1,  head  c,  do 
not  apply  so  as  to  make  the  furnishing 
and  plenishing  in  the  mansion-house  <S 
Ardwell  subject  to  estate  duty  as  pro- 

Sjrty  passing  on  the  death  of  Mrs 
mmanney  M'Taggart:  Further  find 
that  Mrs  Ommanney  M'Taggart's  share 
of  the  accumulations  of  uie  income 
arising  from  the  residue  of  Sir  John 
M'Taggart's  trust  estate  from  and  after 
13th  August  1888  is  subject  to  estate 
duty  as  property  passing  on  her  death  : 
Find  no  expenses  due  to  or  by  either 
party,  either  in  this  Court  or  in  the 
Outer  House,  and  remit  to  the  Lord 
Ordinary  in  Exchequer  Causes  to  pro- 
ceed as  may  be  just. 

Counsel  for  the  Reclaimers  and  Defenders 
—The  Dean  of  Faculty  (CampbeU,  K.C.)— 
Clyde,  K.C— Earl  of  Cassilis.  Agents  — 
Tods,  Murray,  &  Jamieson,  W.S. 

Counsel  for  the  Respondents  and  Pur- 
suers— The  Solicitor-General  (Ure,  K.C.) — 
A.  J.  Young.  Agent— Solicitor  of  Inland 
Revenue. 


Wednesday,  March  14. 

FIRST    DIVISION. 

[Lord  Kyllachy,  Ordinary. 
GRANT  V.  CITY  OF  EDINBURGH 
AND  OTHERS. 

Property— Common  Property— Clause  Pro- 
hibiting Pro  Indiviao  Proprietor  from 
Suing  a  Divimon. 

A  feu-charter  contained  a  grant  of  a 
pro  indiviao  share  of  certain  subjects 
with  a  clause  prohibiting  the  feuar 
from,  suin^  a  division.  Opinions  that 
the  prohibiting  clause  was  of  no  effect, 
at  least  as  against  a  singular  successor 
in  the  feu. 


Property — Common  Property  and  Common 
Interest — Rights  of  Proprietors — Square 
and  Street  Held  in  Common  Proj)erty  by 
Proprietors  of  Adjoining  Houses  —  Con- 
veyance of  Square  and  Street  to  Improve- 
rnent  Trustees — Extinction  of  Common 
Interest. 

In  the  feu -charters  of  the  houses 
round  a  square  there  was  conveyed  to 
the  individual  proprietor  by  bounding 
titles  (1)  his  house  and  (2)  m  common 
property  the  street  and  garden  ground 
in  the  centi-e  of  the  square.  The 
individual  proprietors  sold  their  in- 
terests in  the  street  and  garden  ground 
to  Improvement  Trustees. 

Held(l)  that  theindividual  proprietors 
in  addition  to  their  interest  as  pro  in- 
diviso  proprietors  had  had  a  common 
interest  in  the  street  and  garden  ground, 
but  (2)  that  such  common  interest  had 
been  extinguished  by  the  conveyances 
of   the  common  property  to  the  Im- 
provement Trustees. 
Property — Common   Property— Rights   of 
Proprietor — Servitude — Sale  of  Interest 
in  Commrutn  Property  with  Restriction  on 
Use — Validity  of  Restriction. 

The  individual  proprietors  of  a  subject 
held  in  common  property,  by  separate 
conveyances    sola    their    interests    to 
trustees  stipulating   that   the  subject 
should  not  oe  built  upon.     Held  that, 
at  least  as  against  a  singular  successor 
of  the  trustees,  the  restriction  was  of 
no  effect  inasmuch  as  it  was  not  com- 
petent  for  a  pro  indiviso   proprietor 
to  impose  a  servitude  non  aedijicandi 
on  the  common  property,  and  conse- 
quently that  one  of  the  former  proprie- 
tors had  no  title  to  prevent  building 
over  part  of  the  subject. 
On  5th  February  1904  John  Grant,  book- 
seller, 81    George   IV   Bridge,  Edinburgh 
raised  an  action  against  (1)  the  Provost, 
Magistrates,  and  Councillors  of  Edinburgh, 
(2)    the   Incorporated    Edinburgh    Dental 
Hospital   and   School,  (3)   John    Falconer 
King,  analytical  chemist,  Edinburgh,  and 
(4)  the  Governors  of  George  Heriot's  Trust. 
In  it  he  sought  to  have  it  declared,  inter 
alia,  '^{Jirst)  That  the  pursuer,  as  proprietor 
of  the  subjects  known  as  31  and  33  George 
IV  Bridge,  Edinburgh,  and  the  south  portion 
of  the  tenement  known  as  36  George  IV 
Bridge  there,  and  the  possession  had  by 
the  pursuer's  authors  and  by  him  under 
his  and  their  titles,  is  entitled^  to  erect  on 
that  area  or  piece  of  ground  immediately 
to  the  south  of  the  said  subjects,  situated 
between  the  southern  wall  thereof  and  the 
northern  boundary  of  Chambers  Street,  .  .  . 
buildings  rounded  on  an  angle  similar  to 
that  of  the  tenement  now  existing  on  the 
east  corner  of  Chambers  Street,  within  the 
City  of  Edinburgh,  and  according  to  plans 
and  elevations  submitted  to  and  approved 
by  the  said  defenders,  the  Lord  Provcwt, 
Magistrates,  and  Councillors  of  the  City 
of  Edinburgh." 

The  pursuer,  inter  alia,  pleaded  — "  (3)  The 
opposing  defenders  have  no  right,  title,  or 
inrorest  to  oppose  the  declarator  concluded 
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(or.  (4)  The  defenders  the  Lord  Provost, 
Magisti^tes,  and  Town  Councillors  of  the 
City  of  Eklinburgh,  are  barred  •ptrmnali 
eseceptione  from  opposing  the  declaratory 
conclusions  of  the  summons." 

The  defenders  the  Incorporated  Edin- 
burgh Dental  Hospital  and  School  stated 
that  they  had  an  agreement  with  the  pur- 
suer that  if  the  above  declarator  was 
f  ranted  he  should  only  exercise  the  rights 
eclared  with  their  consent  and  concur- 
rence, and  subject  to  that  restriction  con- 
curred in  moving  the  Court  to  grant  the 
declarator. 

The  defenders  George  Heriot's  Trust, 
inter  alia,  pleaded—"  (4)  The  present  defen- 
ders having  a  right  of  pi-operty  in  common 
with  others  in  the  area  of  ground  referred 
to  in  the  summons,  the  pursuer  is  not 
entitled  to  decree  of  declarator  as  craved. 
(5)  The  area  in  question  being  affected  b^  a 
real  condition  prohibiting  division  or  build- 
ing, the  pursuer  is  not  entitled  to  decree  of 
declarator  as  craved.  (6)  Separatim,  the 
present  defenders  being  in  right  to  enforce 
a  servitude  non  aedificandi  affecting  the 
ground  in  question,  the  pursuer  is  not 
entitled  to  decree  of  declarator  as  craved." 

The  following  narrative  of  the  facts  of 
the  case  is  taken  from  the  Lord  President's 
opinion -.—"This  is  an  action  of  declarator 
at  the  instance  of  John  Grant,  proprietor 
of  heritable  subjects  presently  known  as 
31  and  33  George  IV  Bridge,  and  it  seeks 
to  declare  the  pursuer's  right  to  build 
on  the  strip  of  ground  41  feet  in  length 
and  30  feet  in  breadth,  or  thereoy, 
which  lies  between  his  premises  and 
Chambers  Street.  The  defenders  called 
were  the  Lord  Provost,  Magistrates,  and 
Town  Council  of  Edinburgh,  being  the 
successors  of  two  bodies  of  Improvement 
Trustees,  the  Governors  of  George  Heriot's 
Trust,  Mr  John  Falconer  King,  and  the 
Edinburgh  Dental  Hospital,  these  parties 
between  them  representing  the  whole 
proprietary  interest  in  Brown  Square  as 
will  be  presently  explained.  Tlie  pursuer's 
contention  was  resisted  only  by  the  two 
first-mentioned  defenders.  'The  Lord  Ordi- 
nary repelled  the  defence  as  far  as  proposed 
by  the  Loi-d  Provost  and  Magistrates,  and 
they  have  acciuiesced  in  that  interlocutor, 
but  he  sustained  the  defence  for  Heriot's 
Hospital,  and  it  is  against  that  interlocutor 
that  this  reclaiming  note  is  taken. 

"The  facts  of  the  case  are  not  very  in- 
telligible without  a  plan,  but  they  may 
briefly  be  stated  as  follows : — In  or  about 
the  year  1760  the  ground  in  question  which 
formed  portion  of  a  piece  of  land  known  by 
the  name  of  *  Society '  was  acquired  by  an 
Edinburgh  builder  of  the  name  of  Brown. 
Upon  this  ground  he  constructed  a  square 
of  houses  with  a  pleasure  ground  enclosed 
by   railings    in    the    centre    to    which    he 

gave  the  name  of  Brown  Square.  He 
ad  seemingly  got  orders  for  most  of 
the  houses  oefore  he  embarked  in  his 
speculation,  and  having  constructed  them 
and  having  laid  out  the  street  and  pleasure 
grround,  he  granted  dispositions  to  the 
various  purcnasers.  I  shall  presently 
advert  to  the  titles  which  were  given,  but 


'n  the  meantime  it  is  enough  to  say  that 
the  ten  purchasers  who  got  dispositions 
from  Brown,  and  whose  houses,  marked 
from  10  to  19,  formed  the  west  and  north  of 
the  square,  between  them  possessed  all 
right  to  both  street  and  garden  of  the 
square.  In  1827  an  Act  of  Parliament  was 
passed  which  constituted  Improvement 
Commissioners,  who,  inter  alia,  were  em- 
powered to  form  what  is  now  known  as 
George  IV  Bridge.  In  order  to  do  this 
they  acquired  the  whole  of  the  west  side 
houses  of  Brown  Square,  and  also  the 
westmost  of  the  northern  side.  No.  IS. 
This,   therefore,   left   the  only  other  pro- 

firietors  Nos.  16,  17,  18,  and  19.  George 
V  Bridge  was  formed  on  a  higher  level 
than  Brown  Square.  Its  parapet  railing 
formed  the  west  side  of  Brown  Square 
which  otherwise,  except  the  slicing  off  of  a 
minute  comer  in  the  north-west  angle, 
remained  unaltered.  In  1867  another  Im- 
provement Act  was  passed.  The  Com- 
missioners were  the  Lord  Provost  and 
Magistrates  of  the  City  of  Edinburgh,  but 
although  they  were  treated  at  that  time  as 
aseparate  body,  q^ul  ImprovementTrustees, 
it  is  not  matter  of  controversy  that  the 
present  Lord  Provost  and  Magistrates  have 
by  subsequent  legislation  in  them  all  the 
rights  and  are  subject  to  all  the  liabili- 
ties which  pertained  to  the  Improvement 
Trustees  of  1827  and  1867.  The  purpose 
of  the  Act  of  1867  was,  inter  alia,  to  lorm 
what  is  now  known  as  Chambers  Street, 
connecting  the  line  of  the  Bridges  on 
the  east  with  George  IV  Brid^  on  the 
west.  Chambers  Street  as  executed  is 
situated  so  far  on  the  ground  formerly 
occupied  to  the  south  of  Brown  Square 
including  the  whole  of  the  central  pleasure 
ground.  By  this  time,  1867,  the  state  of 
the  proprietorship  of  Brown  Square  was  as 
follows:— No.  16  being  the  westmost  house 
but  one  on  the  old  north  side,  plus  a  portion 
of  old  No.  15,  was  in  the  hands  of  Miss  Currie 
and  others,  No.  17  was  in  the  hands  of 
Bartholomew,  No.  18  in  the  hands  of 
M'Caskie's  Trustees,  and  No.  19  in  the 
hands  of  Crombie.  All  else  was  in  the 
hands  of  the  Lord  Provost  and  Magistrates 
as  successors  of  the  Improvement  Trustees 
of  1827.  Accordingly,  the  Lord  I^vost  and 
Magistrates  took  conveyances  of  their  rights 
in  the  Square  from  the  various  parties 
residing  in  it.  I  shall  advert  particularly 
to  this  hereafter,  but  it  is  sufficient  now  to 
say  that  in  each  of  the  conveyances  so  taken 
the  Loi-d  Provost  and  Magistrates  bind 
themselves  not  to  object  to  each  of  the  pro- 

Erietors  bringing  forward  the  line  of  his 
uilding  to  Chambers  Street  which  now 
occupied  the  area  of  the  old  pleasure 
ground,  and  which  thus  formed  a  means  of 
access  to  the  other  streets  of  the  town. 
None  of  them  did  so  at  that  time,  and  the 
piece  of  street  between  the  old  pleasure 
g^und  railing  and  the  houses  was  re- 
arranged by  the  Magistrates  on  a  slope  so 
as  to  accommodate  itself  to  the  altered 
level  of  Chambers  Street." 

The  original  disposition  of  No.  19  Brown 
Square  by  Brown,  which  was  to  one  David 
Dalrymple,  advocate,  is,  so  far  as  necessary, 
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^ven  in  the  opinion  of  the  Lord  President, 

The  disposition  dated  13tb  and  recorded 
14th  May  1873,  granted  by  Crombie,  the 
then  proprietor  of  No.  19  Brown  Square, 
and  author  of  the  defenders,  George  Heriot's 
Trust,  in  favour  of  the  Improvement  Trus- 
tees of  1867,  ran  thus: — "I,  John  Orombie, 
dyer  in  EJdinburgh,  in  consideration  of  the 
sum  of  £100  sterling  paid  to  me  by  'The 
Trustees  under  the  Edinburgh  Improve- 
ment Act  1807,'  do  hereby  sell,  alienate, 
dispone,  convey,  assign,  and  make  over 
from  me,  my  heirs  and  successors,  to  the 
said  Improvement  Trustees,  their  succes- 
sors and  assignees  for  ever,  according  to  the 
true  intent  and  meaning  of  the  said  Act, 
heritably  and  irredeemably,  All  and  Whole 
the  street  and  also  the  enclosed  green  area 
or  pleasure  ground  situated  m  Brown 
Square,  as  shown  on  the  plan  annexed  and 
signed  as  relative  hereto,  in  so  far  as  the 
same  belongs  to  me  in  common  with  the 
other  proprietors  thereof,  which  street  and 
green  area  or  pleasure-ground  are  distin- 
guished on  the  plan  referred  to  in  the  said 
Improvement  Act  b^  the  No.  71,  Area  I., 
together  with  all  rights  and  pertinents 
thereto  belonging,  and  all  such  right,  title, 
and  interest  in  and  to  the  same  as  I  and  my 
foresaids  are  or  shall  become  possessed  of. 
op  are  by  the  said  Act  empowered  to  con- 
vey, which  subjects  and  others  are  parts  of 
All  and  Whole  that  house  or  tenement  of 
land  in  the  Society,  or  Brown's  Buildings, 
•of  Edinburgh,  and  ground  whereon  the 
same  is  built,  enclosed  green  area  or 
pleasure-ground,  all  situated  in  the  county 
of  Eldinburgh,  more  particularly  described 
in  the  instrument  of  sasine  in  my  favour, 
dated  the  12th  and  recorded  in  the  Parti- 
cular Register  of  Sasines,  Reversions,  &c., 
within  the  sheriffdoms  of  Edinburgh,  Had- 
dington, Linlithgow,  and  Bathgate,  the  13th 
days  of  June  both  in  the  year  1835,  but 
always  with  and  under  the  burdens,  condi- 
tions, provisions,  restrictions,  and  declara- 
tions specified,  contained  or  referred  to  in 
my  titles  to  the  said  subjects  and  others  so 
far  as  the  same  are  now  applicable,  and 
also  under  the  real  burdens  following,  inde- 
Vicet,  that  the  g^und  hereby  disponed  shall 
only  be  used  by  my  said  disponees  and 
their  foresaids  for  the  purpose  of  forming 
a  roadway  or  street  betwixt  South  Bridge 
Street  and  George  the  IV  Bridge  in  virtue 
of  said  Improvement  Act,  all  as  shown  on 
said  plan,  but  they  shall  not  be  entitled  to 
build  upon  the  same,  nor  shall  my  said 
disponees  or  their  foresaids  be  entitled  to 
object  to  me  or  my  successors  in  the  said 
house  building  upon  the  intermediate 
nx>und  between  the  said  new  street  and 
the  said  house,  but  the  plans  and  elevations 
of  any  buildings  so  to  be  erected  shall  be 
submitted  to  my  disponees  for  their  ap- 
proval before  execution.  .  .  ." 

On  10th  November  lOM  the  Lord  Ordinary 
(KylI/ACHY)  pronounced  this  interlocutor 
— "Finds  that  the  authors  of  the  pursuer 
were  in  1874  proprietors  of  certain  buildings 
at  the  north-west  corner  of  Brown  Square, 
which  buildings  occupied  in  whole  or  part 
the  sites  of  the  two  houses  formerly  Nos.  15 


and  16  Brown  Square,  and  had  a  frontage 
to  Brown  Square  comprising  the  whole 
frontage  of  the  said  house  No.  16  and  part 
of  the  frontage  of  the  said  house  No.  15: 
Finds  that  as  such  proprietors,  and  as  pos- 
sessing or  being  held  to  possess  in  common  , 
with  the  other  proprietors  on  the  north  ' 
side  of  the  Square  proprietory  rights  and 
interests  in  (1)  the  street  (or  pavement  and 
causeway)  on  the  north  side  of  said  Square, 
and  (2)  tne  enclosed  pleasure  g^una  then 
forming  the  centre  orsaid  Square  but  now 
incorporated  in  the  new  street  called 
Chambers  Street,  they  (the  pursuer's 
authors)  did  by  disposition  datea  in  Dec- 
ember 1874  and  January  1875,  dispone 
to  the  Edinburgh  Improvement  Trustees 
acting  under  the  Improvement  Act  of 
the  year  1807,  their  whole  right  and 
interest  in  the  said  street  and  pleasure 
ground,  and  did  so  in  consideration  (1) 
of  a  pecuniary  payment,  and  (2)  of  cer- 
tain reserved  rights  and  privileges  includ- 
ing (a)  a  restriction  against  the  said  trustees 
either  building  on  the  said  street — that  is 
to  say,  the  said  carriageway  and  pavement — 
or  using  any  part  of  the  common  ground  to 
which  the  disposition  applied  otherwise 
than  for  the  purpose  of  forming  the  said 
proposed  street  now  called  Chambers 
Street,  and  (6)  an  engagement  by  the  said 
trustees  to  permit  or  at  all  events  not  to 
object  to  the  pursuer's  said  authors  and 
their  successors  bringing  forward  their 
buildings  at  any  time  they  should  think 
fit  to  the  north  building  line  of  Chambers 
Street,  being  a  line  substantially  coincident 
with  the  northern  boundary  of  the  said 
pleasure  ground  forming  the  centre  of  the 
Square :  Finds  that  the  pursuer  now  pro- 
poses and  has  brought  the  present  action 
to  declare  his  right  to  bring  forward  the 
said  buildings  now  belonging  to  him  to  the 
said  north  building  line  ofChambers  Street, 
and  that  the  other  proprietors  in  Brown 
Square,  with  the  exception  only  of  the 
defenders  the  Governoi-s  of  Heriot's  Trust, 
who  now  own  the  house  at  the  north-east 
corner  of  the  Squai-e,  make  no  objection  to 
his  doing  so :  Finds,  however,  that  the 
pursuer's  said  proposal  is  opposed  by  (1) 
the  Magistrates  and  Town  Council  of  Edin- 
burgh as  claiming  a  right  of  property  in 
the  ground  proposed  to  be  occupied ;  and 
(2)  the  said  Governors  of  Heriot's  Trust  a« 
claiming  right  under  their  titles  to  prevent 
building  upon  any  part  of  the  said  street 
or  pleasure  ground  formerly  belonging  in 
common  property  to  them  and  the  other  pro- 
prietors in  Brown  Square :  With  respect, 
however,  to  the  opposition  of  the  said  Magis- 
trates and  Town  Council,  Finds  (1)  that  the 
Improvement  Ti-ustees  under  the  Act  of 
1867  (being  the  Magistrates  and  Town 
Council  acting  separately  in  that  capa- 
city) had  full  power  under  said  statute, 
ana  in  particular,  inter  alia,  under  sec- 
tions 16,  25,  and  30  thereof,  to  make  as 
part  of  the  transaction  by  which  they  ac- 
quired the  ground  necessary  for  the  con- 
struction of  Chambers  Street  the  arrange- 
ments with  the  pursuer's  authors  and 
the  other  proprietors  on  the  north  side 
of    Brown    Square    which    they   in   fact 
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made ;  and  in  particular  had  full  power  to 
make  it  part  of  the  consideration  agreed  to 
be  paid  to  the  pursuer's  authors  for  their 
interest  in  the  said  ground,  that  the  pur- 
suer's said  authors  should  have  right  with- 
out objection  by  the  trustees  or  the  public 
to  bring  forward  their  buildings  to  the  line 
of  Chambers  Street,  and  thereby  to  close 
up  that  part  of  Brown  Square,  to  the  same 
effect  as  if  the  trustees  themselves  had 
done  so  at  the  time  or  afterwards ;  Finds  (2) 
that  in  any  event  the  objection  now  taken 
by  the  defenders,  the  Magistrates  and  Town 
Council,  is  barred  and  excluded  by  the  said 
arrangement  having  been  made,  and  still 
being  a  condition  of  the  title  under  which 
the  said  Improvement  Trustees  held,  and 
the  said  defenders  now  hold,  part  of  the 
ground,  now  and  for  the  last  thirty  years, 
occupied  by  Chambers  Street ;  Finds  (3) 
that  the  said  objection  is  further  barred 
and  excluded  by  the  terms  of  sections  114, 
115,  and  116  of  the  Act  52  and  53  Vict.  cap. 
106  (passed  in  the  year  1889),  whereby, 
inter  alia,  the  Improvement  Trust  of  1887 
was  brought  to  an  end,  and  its  undertaking 
transferred  to  the  Magistrates  and  Town 
Council,  and  whereby  the  latter  became, 
iiUer  alia,  liable  to  fulfil  the  whole  obliga- 
tions undertaken  by  the  Improvement 
Trustees  so  far  as  then  unimplemented ; 
Finds  therefore  that  the  only  objection  to 
be  considered  is  that  of  the  defenders,  the 
Governors  of  Heriot's  Trust,  but  with  re- 
spect to  said  objection  finds  that  on  the 
i'ust  construction  of  the  said  defenders' 
itles,  and  of  the  disposition  executed  by 
their  author  John  Crombie  in  favour  of 
the  Improvement  Trustees,  dated  in  May 
1873,  the  defenders'  said  authors  retainea, 
and  the  defenders  as  his  successors  still 
retain,  not  only  as  against  the  Improve- 
ment Trustees  and  tne  other  defenders, 
but  as  against  the  pursuer  and  the  other 
proprietors  in  Brown  Square,  a  common 
interest,  equivalent  to  a  servitude  non 
cedificandi,  sufficient  to  entitle  them  to 
prevent  the  bringing  forward  of  the  pur- 
suer's houses,  or  the  other  houses  on  the 
north  side  of  the  Square,  beyond  the  present 
line  of  the  sunk  area  walls  of  the  said 
houses ;  Finds  accordingly  that  without  the 
consent  of  the  said  defenders  (the  Governors 
of  Heriot's  Trust),  the  pursuer's  proposed 
operations  cannot  proceed :  Therefore,  and 
in  pursuance  of  the  foregoing  findings, 
repels  the  defences  stated  by  the  Magis- 
trates and  Town  Council,  and  as  against 
them  declares  and  decerns  in  terms  of  the 
conclusion  of  the  summons;  on  the  other 
hand,  sustains  the  defences  of  the  defenders, 
the  said  Governors  of  Heriot's  Trust,  and 
assoilzies  these  defenders  from  the  con- 
clusions of  the  summons,  and  decerns." 

The  pursuer  reclaimed.  The  defenders, 
the  Provost,  Magistrates  and  Councillors 
of  Edinburgh,  acquiesced  in  the  Lord 
Ordinary's  judgment.  The  defenders, 
George  Heriot's  Trust,  appeared  in  sup- 
port of  it. 

Argued  for  the  reclaimer— The  present 
owners  of  No.  19  were  really  claiming  a 
servitude  non  cediftcandi.  No  such  servi- 
tude existed,  nor  could  any  evidence  of  it  be 


found  in  the  titles.  The  burdens  referred 
to  in  the  disposition  by  Crombie  to  the 
Improvement  Trustees  as  being  in  bis 
titles,  and  subject  to  which  the  property 
was  conveyed,  were  the  common  property 
rights  which  had  all  perished,  as  the  town 
took  the  property  for  its  improvement 
scheme  free  from  all  burdens.  The  reaerra- 
tion  made  as  to  not  building  was  merely 
giMXui  the  trustees  who  purchased,  and  not 
qvjoajd  the  other  proprietors.  There  was 
no  jvua  qtuEsitum  here.  A  pro  indiviao 
proprietor  could  not  in  selling  his  share 
create  a  servitude  over  the  rest  of  the 
property — not  at  least  without  consent  of 
all  the  other  jpro  xTidiviso  owners.  The 
Improvement  Trustees  acQuired  the  whole 
interest  of  all  the  pro  inaiviso  owners,  so 
that  no  rights  were  left  in  any  of  the 
former  owners.  The  respondents  there- 
fore had  no  title  to  object.  No  indepen- 
dent servitude  was  ever  created  in  favour 
of  each  house.  The  common  interest  of  all 
to  have  the  ground  kept  open  disappeared 
by  the  act  of  the  proprietors  themselves  in 
selling  the  common  property  to  the  Im- 
provement Trustees. 

Argued  for  the  respondents — The  Im- 
provement Trustees  acquired  the  right  of 
the  various  proprietors  at  different  times. 
There  was  no  wholesale  transaction  with 
the  pro  ^ndi^n80  owners.  The  proprietors 
did  not  dispone  all  their  rights.  The  ground 
to  the  north  of  that  acquired  by  the  Im- 
provement Trustees  was  reserved.  The 
foundation  of  the  respondents'  title  was 
the  disposition  to  David  Dalrymple.  By 
that  disposition  a  servitude  non  ceaificandi 
was  created  over  the  common  property. 
The  respondents  were  in  right  of  that 
servitude  along  with  the  Improvement 
Trustees — Governors  of  George  Wataon's 
HoapUal  v.  Cormack,  Decemoer  14,  1883, 
11  B.  320,  21  S.L.R.  237.  The  various 
proprietors  in  Brown  Square  had  more 
than  a  mere  servitude ;  they  had  a  common 
interest  in  the  garden  ground  and  street, 
entitling  them  to  have  it  kept  in  that 
condition.  That  common  interest  was  not 
conveyed  to  the  Trustees.  It  was  reserved 
to  the  effect  at  least  of  entitling  any  one 
of  them  to  prevent  the  ground  being  built 
on.  That  was  equivalent  to  a  servitude 
non  cedificandi.  That  was  obviously  the 
plain  meaning  of  the  conveyance  to  the 
Trustees.  The  dispositions  were  to  be 
interpreted  equitably,  and  not  in  a 
technical  sense.  No.  10  therefore  had  a 
servitude  over  the  common  property,  and 
over  Nos.  15  and  16  to  the  effect  at  least 
of  preventing  the  ground  being  built  on. 
The  conveyances  might  not  have  created 
servitudes  de  novo,  but  they  certainly 
reserved  what  were  equivalent  thereto. 
The  following  authorities  were  referred  to 
— Tailors  of  Aberdeen  v.  Conits,  December 
20.  1834,  13  S.  226,  ag'.  Srd  August  1840,  1 
Bob.  App.  206;  Htslop  v.  MacRitehi^a 
Trustees,  June  23,  1881,  8  R.(H.L.)  95,  19 
S.L.R.  571 ;  Johnston  v.  The  Walker  Trua- 
teea,  July  10, 1897,  24  B.  1061,  34  S.L.B.  791 ; 
NoHh  British  Railviay  Company  v.  Park 
Yard  Company,  lAmued,  June  20, 1806,  25 
B.  (H.L.)  47, 36  S.L.B.  960 ;  Bell's  Principles, 
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sec.  981;  Jfeams  v.  Mataie,  December  6, 
1800,  Hume's  Decisions,  786. 

At  advising — 

LoBD  Pbbsidknt— .  .  .  \AfUr  narrat- 
ing the  facta  aa  given  »wprd\ — .  .  .  The 
purtsuer  is  the  singular  successor  of  Gurrie. 
He  proposes  now  to  avail  himself  of 
the  arrangement  with  the  Lord  Provost 
and  Magistrates  and  tx)  put  his  house  for^ 
ward,  and  this  hehas  been  found  inaquestion 
with  them  entitled  to  do.  The  defenders, 
Heriot's  Hospital,  are  the  successors  of 
Orombie.  They  object,  and  their  right  to  do 
so  has  been  amrmeid  by  the  Lord  Ordinary. 
At  first  sight  it  seems  difficult  to  see  the  de- 
fenders' interest  to  take  up  this  point.  Their 
own  access  to  Chambers  Street  and  thence 
to  the  town  in  general  is  in  no  ways  inter- 
fered with.  It  is  said  that  the  proposed 
building  will  block  the  oblique  view  of 
George  IV  Bridge,  and  I  thinK  the  Dean 
added,  the  setting  sun.  That  is  true,  but 
the  right  must  be  judged  of  by  the  rights 
in  Brown  Square,  and  it  is  only  a  super- 
vening accident  that  by  the  formation  of 
George  IV  Bridge  thev  had  an  uninter- 
rupt^  prospect  in  that  direction,  as  when 
their  rights  were  constituted  the  prospect 
■was  blocked  by  the  west  side  or  Brown 
Square.  Their  "only  remaining  interest, 
therefore,  seems  to  consist  in  the  right  of 
emerging  into  Chambers  Street  by  going, 
not  straight  up  in  front  of  their  own  door 
where  the  gradient  is  good,  but  by  going 
via  the  north  west-comer  of  the  old  Square, 
a  proceeding  which  cannot  save  an  inch  of 
distance  and  substitutes  a  very  bad  gradient 
for  a  good  one.  Yet,  slender  as  the  interest 
is,  it  is  enough  if  the  title  is  sufficient, 
though  in  reality  it  is  too  clear  to  be  mis- 
apprehended that  their  real  interest  arises 
from  the  fact  that  they  are  interested  in 
the  Heriot  Watt  College  at  the  east  which 
has  no  legal  right  in  the  matter.  The  ques- 
tion is  one  of  title  and  one  of  great  nicety 
and  difficulty.  Now,  the  state  of  the  title 
at  the  formation  of  the  Square  is  accurately 
set  forth  in  the  joint  minute  which  parties 
lodged  before  the  second  discussion.  That 
minute  sets  out  that  by  contract  of  feu  of 
certain  dates  in  1760  and  1762,  James  Brown, 
Wright  in  Eldinburgh,  acquired  "all  and 
haiU  those  parts  and  portions  of  Society 
whereon  the  ten  houses  of  Brown  Square 
were  afterwards  built,"  from  Jean  Hamilton 
and  John  Cleghom.  By  the  feu  contract 
it  was  provided  that  "it  should  be  lawful 
to  the  said  James  Brown  and  his  foresaids 
to  divide,  sell,  and  dispose  of  the  subjects 
thereby  feued  out  and  buildings  erected 
thereupon  in  parcels,"  and  there  were  cer- 
tain provisions  about  feu-duties  with  which 
I  need  not  trouble  your  Lordships.  James 
Brown,  in  accordance  with  this  provision, 
conveyed  the  ten  houses  erected  by  him  on 
the  feu  to  certain  parties.  In  the  minute 
there  follows  a  narration  of  the  original 
disponees  of  each  of  the  bouses  numbered 
one  to  ten,  with  which  I  need  not  trouble 
your  Lordships.  The  general  scope  of  the 
titles  is  there  set  out,  but  I  shall  take  that 
in  a  moment  when  I  come  to  look  at  the 
particular  title  which  was  the  title  of  the 


author  of  the  complainer  here.  Each  of 
the  ten  disponees,  in  exercise  of  the  right 
conferred  upon  them  by  the  feu  contract, 
obtained  from  the  superior  a  charter  in  his 
favour  containing  the  provisions  of  the 
disposition  on  which  it  followed,  and  upon 
the  precepts  contained  in  the  said  charters 
instruments  of  sasine  were  expede,  and 
those  instruments  of  sasine  contained 
prohibitions  which  I  shall  in  a  little 
notice.  The  precise  form  of  the  title  may 
be  conveniently  taken  from  the  title  to 
David  Dalrymple,  who  is  the  author  of  the 
opposing  party,  Heriot's  Hospital.  David 
Dalrymple's  title  has  somewhat  un- 
fortunately not  been  printed,  because,  as 
I  shall  have  occasion  presently  to  remark, 
at  the  first  stages  of  this  case  the  parties 
really  pled  upon  the  wrong  deed,  but  it  is 
for  all  practical  purposes  sufficiently  set 
forth  in  article  3  of  the  statement  of 
facts  for  the  Governors  of  Heriot's 
Hospital,  which  is  printed  in  the  record. 
That  disposition  is  this — "All  and  haUl 
that  house  or  tenement  of  land  in  the 
Society  or  Brown's  Buildings  of  Edin- 
burgh, and  ground  whereon  the  same 
is  built,  with  the  fore  and  back  courts  and 
buildings  thereon  and  two  cellars  below 
the  street  on  the  front  of  the  said  house, 
and  whole  parts,  pendicles,  and  pertinents 
thereof  as  the  same  is  presently  possessed 
by  the  said  Mr  David  Dalrymple  himself 
within  the  town  and  territory  of  Edin- 
burgh and  sheriffdoms  thereof,  now 
bounded  and  described  as  follows,  viz. — 
By  the  passage  or  vennel  leading  from  the 
Society  to  the  closes  called  Robertson's  and 
Scott's  closes  upon  the  east,  the  yard  be- 
longing to  the  representatives  of  Thomas 
Smith,  brewer,  on  the  north,  the  large 
house  or  tenement  with  the  said  buildings 
presently  possessed  by,  and  the  property 
of,  Mr  John  Swinton,  advocate,  on  the  westj 
and  the  new  street  on  the  front  of  the  said 
buildings  on  the  south  part."  I  call  your 
Lordship's  attention  to  that  because  you 
see  that  this  title  begins  with  a  conveyance 
of  the  house  proper  by  what  is  indubitably 
a  bounding  charter,  and  the  south  boundary 
is  the  new  street.  Therefore  the  conveyance 
of  the  house  is  undoubtedly  exclusive  of  the 
street.  But  then  it  goes  on  with  a  further 
conveyance,  "As  also  I  hereby  sell  and 
make  over  in  favour  of  the  said  David 
Dalrymple  and  his  foresaids  in  common 
property  with  the  other  proprietors  of  the 
said  new  buUdings,  the  said  new  street  and 
enclosed  green  or  area  of  pleasure  ground 
fronting  the  same  in  proportion  to  his  share 
of  the  separate  property  before  disponed, 
bounded  as  follows,"  and  then  the  bounds^ 
there  is  given,  and  a  north  boundary,  which 
is  eauivalent  of  course  to  the  south  boundai^ 
of  the  house  that  had  just  been  disponed,  is 
"  by  the  parapet  wall  and  iron  raus  in  the 
front  of  the  said  buildings  on  the  north." 
The  conveyance  then  goes  on  "with  all 
right,  title,  interest,  claim  of  right,  pro- 
perty, possession,"  and  so  on.  It  tnen 
proceeds  to  say  that  these  are  conveyed 
under  the  declaration  that  "  it  shall  not  be 
in  the  power  of  the  said  Mr  David  Dalrymple 
or  his  foresaids  to  pursue  for  a  division  of 
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or  build  upon  the  said  common  property,  it 
being  agreed  to  by  all  parties  concerned 
that  the  same  shall  remain  an  open  area  in 
all  time  coming."    Now,  that  title  (and  all 
the  other  titles  as  I  have  already  said  were 
in  similar  terms)  shows  perfectly  clearly 
what   was   the   scheme   of    conveyancing 
under  which  these  properties  were  granted 
and  this  ground  laid  out.    The  scheme  was 
to  give  each  house  as  separate  property, 
ana  to  g^ve  it  as  a  snbiect  with  oounding 
titles,  excluding  by  the  Doundaries  the  idea 
of  any  property  in  the  street  e£Feiring  to 
the  house.    On  the  other  hand,  the  middle 
gpround,  consisting  of  the  street  and  pleasure 
ground,  was  g^ven  to  all  the  proprietors  in 
common.  Thatgroundagainbeingdescribed 
by  boundaries  excluded  anv  idea  of  property 
effeiring  to  it  outside  the  Doundaries.    But 
the  proi)erty  was  common  property.    Now, 
clearly  so   long   as  it  remained  common 
property  there  could  be  no  alteration  in 
the  scheme  of  its  occupation,  because,  of 
course,    it_   is    familiar    law    that    where 
property  is  held  in  common  yon  cannot 
alter  that  property  by  disposition  or  other- 
wise without  the  assent  of  all  the  common 
proprietors.    They  must  concur  in  any  act 
done   to   the  common    property,  and  ac- 
cordingly it  made  a  complete  protection 
for  each  of  the  owners,  "prQ  iridiviao,  of 
this  common  property  against  any  action 
of  the  others  which  would  alter  the  ttatus 
quo.    The  framers  of  this  disposition  went 
one  step  further.     They  seemed  to  1;  ive 
considered  that  although  that  was  so  while 
it  remained  common  property,  yet  it  was 
incumbent  upon  them  to  prevent  a  change 
from    its    being    common    property,    and 
accordingly  they  put  in  as  a  real  ourden 
this  clause  which  I  have  already  refeired 
to,  "  It  shall  not  be  in  the  power  of  the  said 
Mr  David    Dalrymple  or  his  foresaids  to 
pursue  for  a  division."    I  have  no  doubt 
whatsoever  that  that  clause  is  a  nullity, 
although  I  am  not  altogether  so  surprised 
to  find  it  in  a  conveyance  of  this  date, 
because  it  is  quite  certain — as  I  think  Lord 
M'Laren  drew  attention  to  in  the  course  of 
the  debate — that   before  the  days  of   Mr 
George  Joseph  Bell  the  law  of   Scotland 
upon  the  law  of  common  property,  common 
interest,  and  joint  property  as  disting^iish- 
able   from    each    other  was    not  very  ac- 
curately understood,  and  it  is  the  met— 
as  indeed  our  attention  is  called  to  the  fact 
by  Mr  Bell  himself— that  the  institutional 
writers   treated    these  subjects  somewhat 
inadequately.    But  the  subject  is  quite  well 
understood  now.    It  was  made  very  clear 
by  Mr  Bell  and  it  has  been  elucidated  since 
his  day  by  frequent  decisions,  and  I  have 
no  hesitation  in  saying  that  to  give  a  thing 
in  common  property  and  at  the  same  time 
to  say  that  you  are  not  to  pursue  a  division 
is  an  impossibility  according  to  the  law  of 
Scotland,  just  as  g^eat  an  impossibility  as 
to  give  a  person  the  property  in   fee  and 
at  the  same  time  to  tell  him  that  he  is  never 
to  dispose  of  it.    The  position  of  common 
property  is  very  peculiar,  because  all  the 
owners  nold  together  in  common,  and  they 
have,  if  I  may  so  express  it,  a  metaphysical 
right  in  every  minutest  atom  of  wnicn  the 


property  is  composed ;  and  as  it  would  be 
from  the  motive  of  public  policy  an  abso- 
lutely cumbrous  state  of  matters  to  keep 
for  perpetuity  where  the  particular  joint 
proprietors  may  in  time  coming  be  each 
represented  in  their  interests  by  a  plurality 
of  persons,  the  law  of  Scotland  has  always 
held    that    the    state    of    joint    property 
may   be   brought   to   an    end   at  the   in- 
stance of  any  one  of  the  joint  propriettns 
pursuing  a  division  or  a  division  and  sale. 
Therefore  I  have  no  doubt  that  that  provi- 
sion that  was  put  in  was  bad.    At  the  same 
time  I  have  equally  no   doubt    that   the 
scheme  for  practical  purposes  was  effectu- 
ally carried  out,  because  there  was  another 
result  which,  I  think,  flowed  in  law.    Side 
by  side  with  common  property,  there  is 
another  right  well  known  now  to  the  law 
of  Scotland  which   is  denominated   com- 
mon interest.    The  whole  matter  of  common 
property   and   common    interest   is    most 
carefully  explained  by  Mr  Bell,  and  the 
passage  in  which  he  deals  with  the  subject 
IS  sec.   1068  of   his  Principles.     He  there 
says — "  A  species  of  right  differing  from 
common  property  t»kes  place  among  the 
owners  of  subjects  possessed   in  separate 
portions,  but  still  united  by  their  common 
interest.    It  is  recognised  in  law  as  'com- 
mon interest.'   It  accompanies  and  is  incor- 
porated with  the  several  rights  of  individual 
property.    In  such  cases  a  sale  or  division 
cannot  resolve  the  difficulties  which  may 
arise  in  management ;  but  the  exercise  and 
effect  of  the  common  interest  must,  when 
dissensions  arise,  be  reflated  by  law  or 
equity "  ;  and  then  he  ^ves  as  an  illustra- 
tion the  common  law  in  regard  to  flatted 
tenements   in    Eldinburgh.      I  think  that 
although   he   gives  that  illustration  it  is 
only  an  illustration,  and  I  think  tliat  the 
learned   editor   in    modem   times.  Sheriff 
Guthrie,  who  has   edited  with  great  ad- 
vantage to  the  profession  Bell's  Princi|>le8 
a  great  many  times,  in  the  addition  which 
he  puts  to  that  section—which  of  course  is 
an  addition  in  which  he  purports  to  give 
what  Mr  Bell  himself  womd  have  given  if 
he  had  seen    the    later  decisions- puts  it 
quite  rightly  and  accurately  represents  the 
law.     'nie  addition  which  he  puts  is  this — 
"Where  neighbouring  owners  or  tenants 
have  a  common  interest  in  anything,  as  in 
a  road  giving  a  common  access  or  an  area 
or  green  for  light  and  common  use,  their 
rights  are  ruled  on  similar  principles — that 
is  to  say,  by  the  titles  constituting  their 
rights   as    interpreted    by  law  or  equity. 
Anyone  of  the  community  is  entitled  to 
maintain  the  existing  state  of  possession 
against  the  others."    I  think  that,  as  I  say, 
is  an  accurate  description,  and  I  think  that 
this  position  emerged  out  of  these  titles, 
although,  as  I  say,  I  do  not  think  that  it  was 
a  position  which  the  framers  so  well  under- 
stood as  they  did  the  question  of  common 
eroperty.     In  the  familiar  instance  which 
as  often  come  before  the  Courts,  that  of 
laying  out  of  squares,  the  property  remains 
in  the  superior,  and  yet  each  of  the  feuars 
who  have  no  property  in  the  square  has  a 
common  interest  in  the  square ;  and  I  do  not 
doubt  that  the  same  result  foUows  in  law 
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where  the  only  difference  you  make  is  that 
the  property  of  the  square  instead  of  being 
in  tne  superior  is  held  in  common  property 
by  the  feuars  themselves,  because  held  in 
common  property  by  the  feuars  themselves 
as  here  it  is  a  perfectly  separate  property. 
It  is  a  property  in  which  each  individual 
owner  is  only  partially  interested  because 
he  is  only  a  pro  indiviao  proprietor  j  and 
therefore  I  see  no  difficulty  in  law  in  hold- 
ing that  the  result  of  these  titles  was 
not  only  to  create  a  right  of  common 
property  in  the  square  and  the  street, 
but  also  to  create  a  right  of  common 
interest  in  the  individual  houses  in  the 
square  and  the  street.  I  think  a  ver^ 
appropriate  illustration  of  this  doctrine  is 
the  case  of  Mackeneie  v.  Carrick,  reported 
in  the  seventh  volume  of  Macpherson.  It 
is  an  important  case  in  my  view,  because,  as 
I  shall  presently  explain,  I  think  in  this  case 
a  great  deal,  if  not  everything,  turns  upon 
the  true  appreciation  of  what  jjrecisely 
was  the  true  legal  character  of  this  right. 
The  rubric  of  that  case  is  as  follows — 
"Certain  feuars  of  urban  subjects  were 
bound  by  their  titles  to  leave  'a  lane  or 
passage  of  the  breadth  of  12  feet'  along 
the  east  side  of  their  respective  feus,  for 
the  use  of  themselves,  the  other  feuars, 
and  the  neighbourhood.  Each  proprietor 
was  taken  bound  to  causeway  the  portion 
of  the  lane  on  bis  own  feu.  Held  that 
a  feuar  who  was  proprietor  of  subjects 
on  each  side  of  the  lane  was  not  entitled 
to  erect  a  bridge  over  it."  Now,  your 
Lordships  see  there,  so  far  as  the  abutment 
of  the  legs  of  the  bridge  was  concerned, 
the  feuar  was  in  perfect  right,  because 
he  had  the  property  on  both  sides  of  the 
lane;  but  be  had  projected  a  bridge  over 
the  lane,  and  had  done  it  in  such  a  wav 
as  not  in  any  way  to  interfere  with 
the  use  of  passage ;  and  therefore  the 
question  truly  came  to  be  whether  the 
right  was  a  right  of  servitude  or  a  right  of 
common  interest.  If  it  had  been  a  right 
of  servitude,  the  operation  could  not  have 
been  objected  to,  because  no  one  said  that 
he  put  the  bridge  at  such  a  low  level  that 
any  ordinary  traffic  such  as  goes  through 
towns  could  not  perfectly  well  have  used 
the  lane.  Accordinglv,  the  Lord  Justice- 
Clerk,  in  delivering  tne  judgment  of  the 
Court,  said — "The  question  is,  under  that 
obligation  was  there  created  a  mere  right  of 
servitude,  or  a  right  of  a  higher  kind?  I 
think  there  wasnotamererightof  servitude. 
It  is  frequently  most  difficult  to  distinguish, 
in  a  case  of  conventional  servitude,  between 
a  right  of  servitude  and  a  right  of  property, 
and  in  the  treatise  of  Pardessus  on  Servi- 
tudes (sec.  231,  vol.  i,  625)  he  tells  us  that 
the  first  duty  of  a  judge  is  to  ascertain  the 
intention  of  parties^a  matter  of  difficulty 
from  different  words  having  equivocal 
meanings."  His  Lordship  then  goes  on  to 
notice  the  various  meanings  of  the  words 
"passage"  and  "lane"  and  comes  to  the 
conclnaion  that  the  right  in  question  was 
one  of  common  interest  and  not  a  mere 
servitude.  Accordingly,  following  that 
case,  I  think  that  here  there  was  created 
l^  this  conveyance  these  two  rights,  not 
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inconsistent,  but  having  this  effect,  that 
even  although  that  clause  against  division, 
as  I  have  already  said,  was  bad,  I  think 
the  practical  end  was  attained  in  the  other 
way,  and  I  think  that  the  interest  of  the 
feuars  here  was  just  the  same  as  that 
of  the  feuars  in  the  case  of  Mackeneie 
V.  Carrick;  or  if  one  wishes  another  illus- 
tration, just  the  same  sort  as  was  illustrated 
in  a  case  which  was  quoted  to  us,  namely, 
the  case  of  Watson's  Hospital  in  11  R.  320, 
the  only  difference  there  being  that  the 
garden  ground  in  that  case  did  not  belong 
in  common  to  the  various  house  proprietors, 
but  remained  the  property  of  the  superior. 
Well  now,  that  being,  as  I  read  it,  the 
state  of  the  title  at  that  time,  what  is  the 
next  step.  The  next  step  of  course  is  what 
happened  in  1807.  Then,  as  I  have  already 
recited  to  your  Lordships,  the  improvement 
body,  by  this  time  the  Magistrates,  ap- 
proached these  various  proprietors  and 
proceeded  to  acquire  from  them  their  rights 
in  order  to  make  the  street.  I  do  not  think 
that  you  can  take  these  transactions  quite 
apart.  I  think  you  must  take  the  transac- 
tions as  they  were,  as  a  whole,  but  still  for 
the  moment,  not  looking  at  anybody's  title 
except  the  opposing  person's  title,  what  do 
we  find  there.  I  think  I  told  your  Lord- 
ships that  by  1887  the  present  proprietors 
Heriot's  Hospital,  or  the  David  Dalrymple 
of  the  title  I  have  just  been  examining, 
were  represented  by  John  Crombie.  Now, 
Mr  Crombie's  disposition  in  favour  of  the 
Edinburgh  Improvement  Trust  is  to  be 
found  in  the  appendix,  and  it  runs  thus — In 
consideration  or  a  certain  sum  "I  do  hereby 
sell"  &c.  "  all  and  whole  the  street  and  also 
the  enclosed  green  area  or  pleasure  ground 
situated  in  Brown  Square,  as  shewn  on  the 
plan  annexed  and  signed  as  relative  hereto, 
m  so  far  as  the  same  belongs  to  me  in 
common  with  the  other  proprietors  thereof, 
which  street  and  green  area  or  pleasure 
ground  are  distinguished  on  the  plan 
referred  to  in  the  said  Improvement  Act 
by  the  No.  71,  Area  I,  together  with  all 
rights  and  pertinents  thereto  belonging. 
..."  Now,  a  subordinate  question  was 
raised  by  the  parties  upon  the  mere  terms 
of  the  disposition.  When  you  look  at  the 
plan  which  is  annexed  to  that  disposition 
there  is  a  red  dotted  line  upon  it,  denot- 
ing the  northmost  extremity  of  the  street 
which  was  then  in  embryo,  namely  Cham- 
bers Street,  and  parties  contended  that  the 
words  "as  shewn  upon  the  plan  annexed 
and  signed  as  relative  hereto  '  meant  that 
the  disposition  was  limited  to  the  portion 
of  gp'ound  which  ended,  so  to  speak,  with 
the  north  of  Chambers  Street,  and  that  it 
did  not  include  the  portion  of  ground  which 
was  between  the  new  north  of  Chambers 
Street,  or  the  old  railing  of  the  north  side 
of  the  green  enclosure  which  is  the  same 
thing,  and  the  houses  themselves.  I  think 
it  sufficient  for  me  to  say  that  I  think  that 
proposition  cannot  be  supported.  One  can- 
not look  at  the  plan  without  seeing  that 
that  red  line  is  not  put  there  as  a  boundary 
line  at  all  to  limit  or  tax  the  words  of  the 
disposition,  but  that  it  is  merely  put  there 
for  what  it  purports  to  be,  namely,  an  in- 
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dication  of  where  Chambers  Street  is  going 
to  go.  The  whole  plan  bears  that  out,  and 
I  do  not  need  to  insist  on  the  matter. 
Therefore  I  come  without  hesitation  to  the 
view  that  the  disposition  is  "all  and  whole 
the  street  and  the  enclosed  green  area  in  as 
far  as  the  same  belongs  to  me  in  common 
with  the  other  proprietors  thereof."  In 
other  words,  it  is  a  disposition  out  and  out 
of  his  whole  rights  under  David  Dalryraple's 
conveyance  which  represented  the  ground 
held  in  common — that  portion  of  territory 
delimited  in  the  original  disposition  by 
means  of  boundaries— excluding  the  house 
but  comprehending  the  whole  of  the  garden 
ground  and  the  street.  By  so  doing,  what 
did  he  do?  Crombie,  it  seems  to  me,  parted 
with  his  whole  interest,  and  he  therefore 
not  only,  as  everybody  admits,  gave  up  such 
rights  as  he  had  as  a  common  proprie- 
tor, because  after  this  conveyance  he 
was  a  common  proprietor  no  longer,  but 
he  also,  it  seems  to  me,  as  clearly  gave 
up  the  right  that  he  had,  in  my  view  of 
the  titles,  of  common  interest,  and  for 
this  very  good  reason  that  by  his  own  act 
the  subject  of  the  common  interest  had 
perished  so  far  as  he  was  concerned.  He 
had  given  it  up  and  given  it  away  to  some- 
body else.  Accordmgljr,  stoppmg  for  a 
moment  at  that  dispositive  clause  it  seems 
to  me  that  Crombie  after  that  was  naked 
as  regards  all  interest  either  of  common 
proprietorship  or  of  common  interest  so  far 
as  tnis  centre  space  and  the  street  were  con- 
cerned. But  then  there  is  another  clause 
which  of  course  one  must  give  effect  to. 
He  goes  on  to  say — "And  also  under  the 
real  burdens  following,  videlicet,  that  the 
ground  hereby  disponed  shall  only  be  used 
by  my  said  msponees  and  their  foresaids 
for  the  purpose  of  forming  a  roadway  or 
street  betwixt  South  Bridge  Street  and 
George  IV  Bridge  In  virtue  of  said  Improve- 
ment Act,  all  as  shown  on  said  plan,  but  they 
shall  not  be  entitled  to  build  upon  the  same, 
nor  shall  my  said  disponees  or  their  fore- 
saids be  entitled  to  object  to  me  or  my  suc- 
cessors in  the  said  house  building  upon  the 
intermediate  ground  between  the  said  new 
street  and  the  said  house."  Now,  those  are 
two  perfectly  different  conditions.  The  ilrst 
seeks  in  words  to  impose  a  servitude  non 
cedificaruii  upon  what  he  was  conveying. 
I  said  a  moment  ago  that  I  thought  at  the 
first  aspect  of  this  case  the  parties  had 
taken  a  quite  wrong  view  or  the  title, 
because  such  argument  as  we  had  at  that 
time  was  directed  to  the  supposed  effect  of 
this  servitude.  From  the  outset  I  had  the 
g^atest  dilHculty  in  understanding  how, 
consistently  with  the  law  of  Scotland,  there 
could  be  said  to  be  created  a  servitude  non 
CBdificandi  upon  a  pro  iTidiviso  right,  and  I 
therefore  was  not  surprised  at  the  further 
bearing  to  find  that  the  learned  Dean  of 
Faculty  refused  to  argue  that  point,  because 
upon  principle  it  seems  to  me  abundantly 
clear.  It  all  flows  from  what  I  have  already 
had  occasion  to  advert  to,  namely,  the 
peculiar  metaphysical  right  that  a  pro 
tndiviso  proprietor  has  along  with  all  the 
others  in  each  atom  of  which  the  ground  is 
composed.     It  is  an  obvious  absurdity  to 


suppose  that  he,  the  owner  of  that  meta- 
physical right,  can  constitute  a  servitude 
non  cedificandi,  which  is  nothing  if  it  is  not 
real  as  against  metaphysical.  He  has  no 
possibility  of  affecting  anybody's  property 
against  his  own,  and  what  would  be  the 
sense  or  the  use  of  a  servitude  non  OBdifl- 
candi  over  the  metaphysical  conception  of 
the  piece  of  property  belonging  to  him,  the 
other  pieces  which  go  to  make  up  the  whole 
being  ex  hypot?iesi  free.  It  is  perfectly 
clear  that  the  right  of  a  pro  indivito  owner 
is  so  peculiar  that  only  certain  things  can 
be  done  with  it,  and  I  notice  that  with  that 
unconscious  accuracy  that  great  writers 
like  Mr  Bell  sometimes  have — when  perhaps 
they  are  not  actually  thinking  of  the  thing 
at  the  moment — Mr  Bell  in  his 'description 
of  common  property,  section  1073,  speaks 
of  it  thus — "Although  the  whole  subject 
cannot  be  disposed  of  otherwise  than  by- 
mutual  consent,  each  joint-owner  may  sell 
his  own  pro  indiviso  right,  the  purchaser 
coming  into  his  place.  The  right  may  also 
be  adjudged  to  the  same  effect."  I  say 
unconscious  accuracy,  because  there,  you 
observe,  he  stops  at  conveyance  and  wnat 
comes  to  compulsory  conveyance,  adjudica- 
tion, and  he  does  not  seem  to  have  an  idea 
that  you  could  in  any  way  burden  or  affect 
it  in  a  way  which  would  be  practically 
meaningless,  unless  you  could  also  affect 
the  rignts  of  your  co-proprietors.  No 
doubt  that  sentence  of  Mr  Bell  is  not 
exhaustive,  and  there  is  no  doubt  that  to 
the  words  adjudge  and  convey  you  may 
also  perfectly  well  add  the  words  "dispose 
of  in  security."  In  point  of  fact  there  is  at 
least  one  reported  case  which  gives  an 
illustration  of  that  fact,  and  that  is  the 
case  of  Schaw  v.  Black,  reported  in  16 
Bettie,  336.  Schaw  v.  Bkwk  is  a  very 
illustrative  case  as  showing  the  principles 
upon  which  all  this  depends,  because  I 
think  the  judgment  of  Lord  Kinnear  in 
that  case  really  takes  precisely  the  same 
view  of  these  rights  as  I  do,  and  although 
Lord  Einnear's  judgment  was  in  that  case 
reversed,  I  do  not  think  the  reversal  affected 
the  soundness  of  the  principles  laid  dow^n 
in  the  judgment,  because  the  reversal  went 
upon  a  specialty  which  does  not  seem  to 
have  been  argiied  before  his  Lordship. 
Lord  President  Inglis  and  the  other  Judges 
of  this  Division  at  that  time  were  very 
careful  to  say  that  they  decided  the  case 
upon  the  specialty  altogether,  and  did  not 
in  any  way  controvert  Lord  Einnear's 
views.  In  that  case  there  had  been  a  bond 
and  disposition  in  security  constituted  by 
the  owner  of  a  pro  indiviso  right,  and 
the  creditor  raised  an  action  of  maills 
and  duties  in  which  he  concluded  for  the 
share  of  the  rents  that  effeired  accord- 
ing to  the  proportion  of  the  prv  indiviso 
right  of  his  cedent.  The  tenants  did  not 
object  to  pay,  and  the  other  parties  did  not 
object  that  he  should  be  paia,  and  the  only 
person  who  lodg[ed  defences  and  objected 
to  the  action  going  on  was  the  granter  of 
the  bond  and  disposition  in  security.  Now, 
Lord  Einnear  held  that  the  peculiarity  of 
the  position  of  a  pro  indiviso  owner  was 
this,  that  he  really  could  not  do  anything 
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without  the  assent  of  the  other  proprietors, 
and  that  therefore  as  they  were  not  the 
co-pursuers  in  the  action,  the  action  must 
be  dismissed.  The  Inner  House,  without, 
I  think,  in  any  way  controverting  the 
accuracy  of  Lord  Kinnear's  views  as  to 
the  situation  upon  the  title,  pointed  out 
this,  which  did  not  seem  to  have  been 
argued  before  his  Lordship,  namely,  that 
all  the  other  parties  here  consented — that 
is  to  say,  they  were  in  the  same  position  as 
if  they  were  pursuers — and  the  only  person 
who  objected  being  the  debtor  under  the 
bond  and  disposition  in  security,  it  was  not 
in  his  mouth  to  raise  any  of  these  objections. 
Now,  that  appears  to  me  perfectly  sound, 
and,  accordingly,  it  seems  to  me  that  you 
can  only  do  with  the  jn-o  indiviso  ri^ht  any 
operation  which  deals  with  tha.tprotndivi80 
right  alone.  Take  the  case  of  a  bond  and 
disposition  in  security  or  a  real  burden  for 
a  sum  of  money.  There  is  no  difficulty, 
however  many  changes  the  property  may 

fo  through,  in  always  holding  that  these 
urdens  affect  your  own  share,  because, 
supposing  there  is  an  action  of  division, 
as  always  must  be  competent,  there  is  no 
conveyancing  difficulty  in  holding  that  the 
real  burden  or  the  bond  and  disposition  in 
security,  which  began  life  by  sticking  to 
the  pro  indiviso  right,  may  ^o  on  with  the 
same  reason  to  stick  to  the  right  which  the 
person  gets  instead  of  the  pro  indiviso 
i^ght,  namely,  the  right  to  a  certain 
separate  share  of  the  property.  But  how 
can  ^ou  apply  that  to  a  thmg  like  a  positive 
servitude.  SuppKosing  you  have  a  piece  of 
land  in  pro  inthviso  property  and  go  through 
an  action  of  division  in  the  old  style,  what 
would  happen  ?  What  was  done  was  that 
you  had  a  scheme  of  division  which  a  jury 
settled,  and  after  the  lots  had  been  settled 
as  representing  the  various  pro  indiviso 
interests,  lots  were  drawn  and  the 
particular  piece  of  property  which  came 
to  belong  tO'  any  pro  indwiso  owner  in 
severalty  was  settled  by  lot.  Could  there 
be  a  more  absurd  result  than  that  this  so- 
called  positive  servitude,  which  is  of  no 
use,  unless  it  is  one  over  the  property  as  a 
whole,  then  came  to  apply  to  the  particular 
lot  which  came  to  belong  in  severalty  to 
the  old  pro  indiviso  proprietor— a  lot  which 
might  be  at  the  other  end  of  the  territory 
as  far  as  the  separate  property  was  con- 
cerned. Therefore  for  all  these  reasons  I 
think  it  abundantly  clear  that  this  clause 
in  the  disposition  of  1873  did  not  effectuate 
a  servitude.  Now,  that  being  so,  it  seems 
to  me  that  the  objector's  title  here  is  gone. 
It  may  be  said  that  it  was  a  foolish  con- 
veyance in  1873,  upon  the  views  that  I  have 
taken,  because,  as  he  had  parted  with 
the  street  in  front  of  his  own  house,  he 
might  have  had  it  occupied  by  buildings, 
and  not  have  been  able  to  get  into  his  house 
at  all.  The  answer  to  that  is  a  practical 
one.  He  knew  perfectly  well  whom  he 
was  parting  to — to  a  body  of  Improvement 
Trustees — and  also,  as  far  as  they  were 
concerned,  he  took  them  bound,  as  in-  a 
question  with  them,  that  he  himself  would 
be  allowed  to  build  on  the  piece  of  street 
exactly  opposite  his  own  gp^ound  and  come 


out  to  Chambers  Street.  I  am  quite  aware 
that  upon  the  principles  of  conveyancing 
that  would  not  be  a  good  real  right,  for  the 
reasons  I  have  already  stated,  available  as 
a«ainst  somebody  else,  if  the  Improvement 
Trustees  had  afterwards  been  able  to  dis- 
pone ;  but  as  a  practical  matter  it  was  quite 
good  enough,  because  nobody  supposed 
that  the  Improvement  Trustees  were  going 
to  build  houses  on  the  north  part  of  Brown 
Square,  and  as  far  as  they  were  concerned 
he  bound  them  to  allow  him  to  bring  his 
house  forward  whenever  he  chose. 

I  am  bound  to  say  that  I  am  fortified  in 
this  judgment,  which  of  course  has  neces- 
sarily proceeded  upon  very  technical  lines, 
when  I  look  at  the  equity  of  the  matter.  I 
have  rested  my  judgment,  as  I  think  I  am 
bound  to  do,  on  a  matter  of  title,  entirely 
upon  the  titles  and  nothing  else;  but  if  I 
do  look  at  the  correspondence  which  has 
been  produced  in  the  proof  here  and  see 
what  happened,  I  can  perfectly  well  see  that 
the  whole  of  these  three  north  proprietors 
were  making  a  bargain  at  that  time  by 
which  it  was  contemplated  that  they  should 
be  able  to  bring  their  houses  forward.  In- 
deed this  very  clause  in  Crombie's  disposi- 
tion allowing  him  to  bring  his  house  forward 
is  in  one  sense  perfectly  inconsistent  with 
the  idea  that  he  thought  he  was  going  to 
be  prevented  by  any  of  the  other  pro- 
prietors on  the  north  side,  and  he  cannot 
object,  I  think,  if  the  same  law  is  applied 
to  him  as  he  would  have  wished  to  apply  to 
them. 

Upon  the  whole  matter  therefore  I  hold 
that  the  objector  here  fails,  and  that  the 
pursuer  is  entitled  to  his  declarator.  I  do 
so  to  summarise  my  judgment  in  a  single 
sentence,  because  I  think  that  the  original 
title  consisted  in  a  disposition  of  common 
property,  the  right  to  which  has  obviously 
gone  by  the  conveyance  of  1873,  and  that  the 
other  right  that  there  was,  was  not  an  inde- 
pendent servitude  in  favour  of  the  houses 
held  in  particular  property,  but  was  a  right 
of  common  interest,  the  subject  of  which 
was  also  equally  parted  with  in  1873,  and 
that  therefore  upon  the  whole  matter  the 
pursuer  is  entitled  to  the  declarator  which 
tie  seeks. 

Lord  M'Labbn— For  my  part  I  do  not 
doubt  that  the  thing  called  common  interest 
has  subsisted  in  Scotland  for  as  long  as 
there  have  been  cities  and  towns  in  this 
country,  because  we  know  that  it  has  been 
the  habit  of  proprietors  in  our  burghs  to 
build  their  residences  in  strata  one  over 
the  other,  and  no  one  has  ever  supposed 
that  the  proprietor  of  the  lower  flat  was 
entitled  to  remove  a  part  of  a  gable  with 
the  effect  of  bringing  down  the  house  of  his 
neighbour  above  nim.  I  think  there  is  also 
abundant  evidence  that  common  interest  in 
a  subject  lying  outside  the  structure  or  tene- 
ment also  existed,  because  in  our  time  we 
have  numerous  examples  of  ancient  paved 
courts  in  which  the  owners  of  the  surround- 
ing houses  have  severally  a  right  which 
would  prevent  encroachment  on  the  court 
by  any  proprietor  whoever  he  might  be. 
But   this   case   illustrates  or  proves  that 
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towards  the  end  of  the  eighteenth  century, 
when  there  came  to  be  a  great  deal  of 
building  in  this  city,  conveyancers  were 
■omewhat  at  a  lo^ut,  in  endeavouring  to 
secure  the  right  of  their  clients  to  the  cur- 
tilage of  the  ground  attached  to  a  street, 
to  Know  to  what  legal  category  they 
ought  to  refer  that  right — a  right  which  as 
a  practical  thing  was  perfectly  well  known 
and  wh  ich  tJie  law  recogn  ised.  I  n  some  cases 
it  was  thought  that  it  came  under  conunon 
property,  in  others  servitude,  and  again 
it  was  sometimes  referred  to  the  category 
of  real  burden.  In  the  present  case  the 
garden  of  Brown  Square  was  conveyed  to 
the  owners  in  common  property.  Agreeing 
with  your  Lordship,  I  thinV  no  distinction 
can  hie  taken  between  the  case  where  the 
curtilage  of  the  street  is  vested  jointly  in 
the  prioprietors  and  the  case  where  it  is 
reserved  to  the  superiors.  The  le^l  title 
to  the  property  must  be  vested  ui  some 
one,  but  then  whoever  has  it  is  affected  by 
the  rights  of  all  the  proprietors  of  the 
strcfet  who  have  interest  in  this  garden  or 
curtilage.  Now,  the  attempt  was  unsuc- 
cessfully made  to  assure  the  ri^ht  of  com- 
mon property  against  intervention  by  going 
through  the  form  of  making  the  proprietor 
renounce  his  right  to  sue  a  division.  Such 
an  obligation  might  possibly  be  binding 
on  the  oi-iginal  g^rantee  and  his  heirs, 
but  certainly  could  not  be  enforced 
against  a  sinji^lar  successor,  because  it 
is  an  obligation  of  the  same  class  as 
the  condition  non  alienandi  sine  conBeneu 
tuperiorum,  which  by  Act  of  Parliament  is 
declared  to  be  of  no  effect.  I  think  the 
attempt  to  class  such  rights  as  servitudes 
has  not  been  very  successful,  because  in 
the  case  of  a  servitude  each  person  who 
is  interested  in  the  subject  that  they  are 
to  enjoy  in  common  has  a  right  dependent 
upon  and  limited  by  his  own  titles,  and  the 
rights  of  different  owners  in  the  subject 
that  they  are  to  possess  in  common  might 
be  different,  whereas  the  peculiarity  of  the 
description  of  right  t\  hich  we  call  common 
interest  is  that  the  i-ights  of  all  the  persons 
who  have  it  are  equal.  Then  I  say  nothing 
about  real  burdens,  because  that  is  rather 
a  name  descriptive  of  an  encumbrance  than 
of  a  condition  qualifying  the  right  of  the 
legal  owner  of  the  estate.  It  was  due  to 
Mr  Bell  that  this  sort  of  right  came  to  be 
recognised  as  a  thing  »ui  geTieria  to  which 
the  name  common  interest  was  gfiven — a 
right  which,  though  not  falling  under  any 
of^  the  cat«igorie8  I  have  refeired  to,  was 
a  restriction  upon  the  use  of  property 
which  the  law  would  recognise.  While  it 
is  necessary  that  the  property  of  the  garden 
should  be  vested  in  some  one— and  f  think 
it  was  perfectly  proper  from  the  point  of 
view  of  a  conveyancer  to  vest  the  garden 
gr-ound  in  the  proprietors— there  is  in  the 
title  of  each  a  clear  indication  that  this 
garden  was  intended  to  be  maintained  in 
perpetuity  for  the  benefit  of  all,  and  that 
in  my  opinion  is  sufficient  to  give  rise  to  the 
right  or  common  intei-est  which,  as  is  now 
admitted,  belonged  to  all  the  proprietors  of 
the  houses  in  the  Square.  That  being  so, 
the  Improvement  Trustees  purchased  from 


'  the  different  proprietoca  tbeir  rights  in 
tlie  garden  and  the  road.  Bat  tor  tbe 
Parliamentary  powers  which  the  ImproT'e- 
ment  Trustees  possessed,  that  porcbaae 
would  have  done  no  ^ood.  It  would  merely 
have  vested  them  m  the  legal  title  to 
>  the  ground,  but  they  woold  h&ve  been 
i  aCFected  by  the  common  interest,  and  no 
\  alteration  could  have  been  made  upon  it 
'  without  the  consent  of  the  honseholderB. 
I  But  then  this  body  of  Trustees  when 
the^  became  porchasers  were  enabled  by 
their  Act  of  Pariiament  to  take  the  pro- 
perty, paying  compensation  of  course,  tree 
rrom  tnese  conditions.  They  proceeded  to 
make  Chambers  Street,  taking  as  much 
of  the  ground  as  they  wanted  for  that 
purpose,  and  the  part  of  the  garden  which 
remaineid  in  their  hands  was  the  subject  of 
an  arrangement  of  the  nature  of  a  com- 
promise, the  Trustees  on  the  one  hand 
undertaking  not  to  build  upon  the  ground, 
and  on  the  other  not  to  object  to  the 
proprietor  of  the  house  building  upon  the 
ground  ex  adverso  of  his  house.  It  seMns 
to  me  that  the  result  of  this  arrangement 
is  that  the  common  interest  which  the 
proprietors  had  in  the  garden  ceased  by 
reason  of  their  conveyance  to  a  body  who 
had  statutory  powers  to  take  the  property 
free  from  conditions,  and  the  rights  of  the 
proprietors  now  depend  entirely  upon  the 
terms  of  the  contract  with  the  Irustees, 
which  binds  those  Trustees  not  to  object  to 
building  on  the  ground.  It  follows,  in  my 
opinion,  that  Mr  Grant  is  entitled  to  build, 
as  he  proposes,  ex  adverto  of  his  honse. 
I  do  not  enter  more  fully  into  the  question 
because  I  concur  in  all  ren>ects  with  the 
judgment  which  has  been  deiiTered  by  your 
Lordship  in  the  Chair. 

Lord  Kinmbab— I  also  agree  entirely 
with  what  your  Lordship  has  said,  and  I 
only  add  that  I  think  that  when  the  titles 
have  been  clearly  understood  as  your  Lord- 
ship has  explained  them,  the  question 
at  issue  really  comes  to  depend  upon  a 
very  narrow  point  indeed,  and  is  capable 
of  beinj^  simply  stated.  The  grounds 
upon  which  the  Governors  of  Heriot's  Hoe- 

Eital  object  to  the  pursuer  being  allowed  to 
uild  in  the  way  he  proposes  are  stated  in 
the  Lord  Ordinary's  interlocutor,  and  I  do 
not  think  they  can  be  more  effectively  stated 
than  in  his  finding  that  by  the  conveyance 
by  Mr  John  Crombie  in  1873  to  the  Improve- 
ment Trustees,  he  retained,  and  the  defen- 
ders as  his  successors  still  retain,  not  only 
as  against  the  Improvement  Ti-ustees,  but 
as  against  all  the  proprietors  in  Brown 
Square,  a  "  common  interest,  equivalent  to  a 
servitude  non  cedificandi,  sufficient  to  en- 
title them  to  prevent  the  bringing  forward 
of  the  pursuer's  houses  or  the  other  houses 
on  the  north  side  of  the  Square  beyond  the 
present  line  of  the  sunk  area  walls  of  the 
said  houses."  The  onlv  criticism  I  should 
venture  to  make  upon  tfaatstatement  is  that 
a  cximmon  interest  is  one  thing,  and  a  servi- 
tude iwn  cedificandi  is  another  and  differ- 
ent thing  in  law,  and  it  is  not  c^uite  clear  to 
my  mind  whether  his  Lordship  meant  to 
say  that  the  legal  right  in  the  defenders 
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was  one  of  common  interest  on  the  one 
hand  or  of  servitude  on  the  other.  The 
question  whether  there  was  retained  by 
Crombie  in  his  disposition  any  common 
interest  or  any  servitude  which  would  en- 
able him  to  prevent  the  other  proprietors 
on  the  north  side  of  the  Square  building 
must  depend  upon  the  terms  of  the  title 
which  he  granted  to  the  Improvement  Trus- 
tees ;  but  then,  of  course,  the  true  meaning 
and  effect  of  his  conveyance  to  the  Improve- 
ment Trustees  must  depend  in  the  first 
place  upon  what  was  the  nature  of  his  own 
right  in  the  subjects  conveyed.  Therefore, 
I  venture  to  thmk,  the  pomt  really  comes 
to  depend  upon  a  comparison  between  the 
title  given  to  Crombie  and  the  title  given 
by  Crombie  to  the  Improvement  Trustees, 
in  order  to  see  whether  Crombie  had  vested 
in  him  any  right  in  the  street  or  public  gar- 
den over  and  above  the  right  whicii  he  ex- 
pressly conveyed  to  the  Improvement  Trus- 
tees, or,  in  other  words,  whether  he  divided 
the  right  in  which  he  was  originally  vested 
in  the  street  and  public  garden,  retaining 
part  of  it  for  himself  and  conveying 
another  part  of  it  to  the  Improvement 
Trustees.  Now,  that  depends  in  the  first 
place  upon  the  nature  of  Crombie's  title, 
which  your  Lordship  has  examined,  and 
therefore  I  do  not  think  it  necessary  to  go 
into  it  more  closely  than  to  sjiy  that  it  is  to 
my  mind  perfectly  clear  on  a  construction 
of  these  titles  that  there  are  two  entirely 
separate  and  distinct  subjects  given  by 
Brown  to  Mr  David  Dalrymple,  Crombie  s 
author.  In  the  first  place,  he  gives  a 
separate  and  exclusive  right  of  property  in 
the  house  or  tenement  of  lands  on  the  north 
side  of  the  Square,  specially  described  in 
the  conveyance,  bounded  by  the  street 
upon  the  south;  and  in  the  second  place, 
he  conveys  a  totally  different  kind  of  right, 
a  common  right  along  with  the  other  pro- 
prietors in  the  street  and  enclosed  green  or 
area  of  pleasure  ground  bounded  by  his 
house.  Nothing  can  be  clearer  upon  the 
description  of  the  title  than  the  distinction 
between  these  two  rights— an  exclusive 
right  of  property  in  the  house  which  stops 
at  the  street,  and  a  common  right  of 
property  in  the  street  and  enclosea  green 
or  area  of  pleasure  ground  boimded  by  his 
house.  What  then  did  Mr  Crombie  convey 
to  the  Improvement  Trustees  ?  It  appears 
to  me,  upon  a  fair  construction  of  his  title, 
that  it  is  not  open  to  question  that  he  gave 
them  all  the  right  of  common  property 
that  he  had  exactly  as  it  stood  in  him, 
whatever  the  nature  of  that  right  was. 
What  he  had  in  common  with  the  others 
was  the  right  of  common  property  in  the 
street  and  pleasure  ground,  and  what  he 
dispones  to  the  Improvement  Trustees  is 
just  the  street  and  enclosed  area  or  pleasure 
ground  "in  so  far  as  the  same  belongs  to 
me  in  common  with  the  other  proprietors." 
Now,  I  think  that  upon  the  execution  and 
delivery  of  that  conveyance  Crombie  was 
absolutely  divested  of  all  right  of  property 
in  the  common  subject,  the  street  and  the 
pleasure  ground,  and  that  his  disponees 
were  vested  in  his  place.  I  do  not  think  it 
necessary  to  consider,  for  the  purpose  of 


determining  what  really  was  conveyed, 
the  particular  method  by  which  the  right 
given  to  Crombie  and  his  authors  in  the 
street  and  pleasure  ground  was  intended 
to  operate.  It  was  a  common  right  of  pro- 
perty in  terms ;  and  although  I  quite  mji-ee 
with  your  Lordship  that  the  framers  of  the 
conveyance  did  not  very  distinctly  under- 
stand what  the  distinction  between  com- 
mon property  and  common  interest  was, 
and  also  that  for  the  purpose  of  maintain- 
ing unalteied  the  particular  mode  of  occu- 
pation and  enjoyment  contemplatod,  there 
was  attached  to  the  right  of  property  a 
condition  against  division  which  would 
probably  have  been  ineffectual,  still  the 
fact  remains  that  the  right  vested  in 
Crombie  was  a  right  of  property  in  common 
with  others,  that  the  property  was  still 
undivided,  and  that  the  entire  right  as  it 
stood  in  him  was  conveyed  by  Crombie  to 
the  Improvement  Trustees,  he  reserving 
absolutely  nothing  to  himself  from  the  con- 
veyance. Now,  that  would  make  an  end 
of  the  question  were  It  not  that  he  goes  on 
to  attach  a  condition  to  the  conveyance,  and 
I  rather  think  that  it  must  be  upon  that 
condition  the  Lord  Oi-dinary  has  proceeded 
when  be  found  that  Crombie  baa  retained 
a  "common  interest  equivalent  to  a  servi- 
tude non  cedificandi."  There  is  nothing 
else  but  the  condition  to  suggest  it.  But 
there  was  no  right  of  any  kind  in  him 
which  he  could  i-etain  if  he  conveyed  away 
the  street  and  pleasure  ground,  because  his 
own  right  stood  upon  a  mere  conveyance 
of  the  street  and  pleasure  ground  in  com- 
mon property  with  others,  and  that  is 
exactly  what  he  gave  to  his  disponees.  If, 
therefore,  he  has  a  servitude  by  virtue  of 
this  condition,  it  is  not  a  right  already 
vested  in  him  apart  from  the  right  of  pro- 
perty which  he  conveys  away,  but  a  new 
right  which  he  stipulates  for  himself — a 
new  right  of  servitude  in  which  his  house 
is  to  M  the  dominant  tenement  and  the 
common  property  which  he  is  conveying  is 
to  be  the  servient  tenement.  The  condition 
is  that  the  street  and  pleasure  ground  are 
conveyed  under  this  burden  among  others, 
that  the  ground  disponed  shall  only  be  used 
by  the  disponees  and  their  foresaids  for 
the  purpose  of  forming  a  roadway,  "but 
they  shall  not  be  entitled  to  build  on  the 
same,  nor  shall  my  said  disponees  or  their 
foresaids  be  entitled  to  object  to  me  or  my 
successors  in  the  said  house  building  upon 
the  intermediate  gi-ound  between  the  said 
new  street  and  the  said  house."  Now,  that 
is  said  to  constitute  a  servitude  non  cedifi- 
candi which  forms  a  good  and  effective 
burden  upon  the  land  conveyed.  I  think 
the  answer  as  your  Lordship  has  given  it  is 
perfectly  clear.  What  was  conveyed  was 
nothing  but  a  proindiviso  right  in  common 
ground,  and  it  is  a  legal  impossibility  for 
one  of  several  pro  indiviso  proprietors  to 
impose  a  servitude  on  the  common  property. 
That  arises  of  necessity  from  the  nature  of 
the  right  which  is  vested  m  him,  and  in 
your  Lordship's  exposition  of  that  right  I 
entirely  concur.  If  he  and  his  co- proprietors 
were  part  owners,  so  that  each  had  a  title 
in  himself  to  his  own  share,  it  would  be 
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simple  enough  for  each  by  his  own  separate 
act  to  burden  his  own  share  with  a  servi- 
tude or  with  any  other  liability  which  could 
be  made  effectual  upon  land.  But  pro 
indiviio  proprietors  are  not  part  owners 
but  joint  owners ;  and  since  each  and  all  of 
them  are  proprietors  of  each  and  every 
part  of  the  suDject  held  in  common,  it  is 
impossible  to  impose  a  servitude  upon  their 
separate  rights  smce  they  have  no  separate 
right,  and  just  as  impossible  for  one  oy  his 
own  separate  act  to  impose  a  servitude 
upon  the  common  property.  The  only  way 
of  creating  a  servitude  on  property  held  on 
these  terms  is  by  the  whole  proprietors 
combining  and  imposing  a  burden,  not  upon 
their  rights^ro  indiviso,^  but  upon  the  sub- 
ject itself.  That  one  j)r«indii»«o  proprietor 
out  of  a  number  should,  by  a  conveyance 
of  his  own  interest  in  the  common  property, 
create  a  servitude  by  contract  witn  his  dis- 
ponee,  either  upon  his  own  interest  which 
he  is  giving  away,  or  upon  the  common  pro- 
perty, is,  in  my  opinion,  for  the  reasons  your 
Ix>ra8hip  has  given,  a  legal  impossibility. 

The  conclusion  I  come  to  is,  in  the  first 
place,  that  there  was  no  separate  and  inde- 
pendent right  of  servitude  vested  in  the 
proprietor  of  Mr  Crombie's  house  over  the 
common  property,  but  merely  a  right  of 
common  property,  and  in  the  second  place, 
that  when  he  conveyed  his  whole  right  of 
property  in  the  street  and  pleasure  ground 
it  was  impossible  for  him  to  create  over 
that  subject  a  servitude  in  favour  of  his 
own  house  or  in  favour  of  any  other 
dominant  tenement.  On  the  whole  matter 
therefore  I  entirely  concur  with  your  Lord- 
ship. 

Lord  Pbabson — I  concur. 

The  Court  pronounced  this  interlocutor — 
'I  Recal  the  said  interlocutor  in  so  far 
as  it  finds  with  respect  to  the  objection 
of  the  defenders  the  Governors  of 
Heriot's  Trust,  'that  on  the  just  con- 
struction of  the  said  defenders'  titles 
and  of  the  disposition  executed  by  their 
author  John  Crombie  in  favour  of  the 
Improvement  Trustees,  dated  in  May 
1873,  the  defenders'  said  author  retained, 
and  the  defenders  as  his  successors  still 
retain,  not  only  as  against  the  Improve- 
ment Trustees  and  the  other  defenders, 
but  as  against  the  pursuer  and  the  other 
proprietors  in  Brown  Squai-e,  a  common 
interest  equivalent  to  a  servitude  Twm, 
cedificandi  sufficient  to  entitle  them  to 
prevent  the  bringing  forward  of  the 
pursuer's  houses  or  the  other  houses  on 
the  north  side  of  the  Square  beyond  the 
present  line  of  the  simk  area  walls  of 
said  houses ;'  and  in  so  far  as  it  '  finds 
that  without  the  consent  of  the  defen- 
ders the  Governors  of  Heriot's  Trust 
the  pursuer's  proposed  operations  can- 
not proceed,'  and  in  so  far  as  it  'sustains 
the  defences  of  said  Governors,  and 
assoilzies  them  from  the  conclusions  of 
the  summons,'  and  finds  them  entitled 
to  expenses  :  QvAHid  ultra  adhere  to  the 
said  interlocutor,  and  further  repel  the 
defences  stated  for  the  defenders  the 
Governors  of  Heriot's  Trust,  and  find, 


declare,  and  decern  against  the  defen- 
ders in  terms  of  the  conclusions  of  the 
summons,  but  under  the  declaration 
always  that  any  rights  hereby  declared 
in  favour  of  the  pursuer  shall  be  exer- 
cised by  him  only  with  the  consent  and 
concurrence  of  the  defenders  the  Incor- 
porated Dental  Hospital  and  School 
and  their  assignees  and  successors 
in  title :  Find  the  pursuer  entitled  to 
expenses  as  against  the  defenders  the 
Governors  of  Heriot's  Trust,  but  exclud- 
ing therefrom  the  expenses  so  far  as 
caused  by  the  opposition  of  the  Magis- 
trates and  Town  Council  of  Edinburgh  ; 
and  remit  the  account  of  said  expenses 
to  the  Auditor  to  tax  and  to  report,"  &c. 

Counsel  for  the  Pursuer  and  Reclaimer — 
Clyde,  K.C.— Guthrie,  K.C.— T.  B.  Morison. 
Agents— Somerville  &  Watson,  S.S.C. 

Counsel  for  the  Defenders  and  Respon- 
dents The  City  of  Edinburgh— W.  J.  Roberta 
son.    Agent--Thomas  Hunter,  W.S. 

Counsel  for  the  Defenders  and  Respon- 
dents The  Dental  Hospital— A.  MoncriefiF. 
Agents— Stuart  &  Stuart.  W.S. 

Counsel  for  the  Defenders  and  Respon- 
dents The  Governors  of  George  Henot's 
Trust^Dean  of  Facultv  (Campbell,  K.C.)— 
C.  D.  Murray.  Agent — !Peter  Macnaughton, 
S.S.C. 


Thurtday,  March  15. 

FIRST    DIVISION. 

[Lord  Ardwall,  Ordinary. 
JOHNSTONE  V.  HENDERSON, 

Process — Caution  for  Expenses — Reclaim- 
ing Defender — Trust  Deed  for  Behoof  of 
Creditors  Granted  after  Reclaiyning. 

A  defender  in  an  action  recbimed 
and  subsectuently  executed  a  trust  deed 
for  behoor  of  creditors.     On  the  trus- 
tee's refusal  to  sist  himself  in  the  action, 
the  pursuer,  in  a  note,  craved  the  Court 
to  ordain  the  reclaimer  to  find  caution 
for  expenses.    The  Court  refused  the 
prayer  of  the  note. 
On  17th  May  1905  Alfred  Johnstone,  stock- 
broker, 10  St  Andrew  Square,  Edinburgh, 
raised  an  action  against  vVUliam  Hender- 
son, 12  Affleck  Street,  Aberdeen,  to  recover 
a  sum  of  £499,  2s.  5d.,  which  he  averred  and 
pleaded  was  the  balance  due  to  him  on  the 

Eurchase  and  sale  of  certain  stocks  which 
e  had  carried  through  for  the  defender. 
By  interlocutor  dated  1st  December  1905 
the  Lord  Ordinary  (Abdwall)  granted 
decree  in  favour  of  the  pursuer  for  the 
sum  sued  for  with  interest  and  expenses. 
Against  this  judgment  the  defender  re- 
claimed on  16th  December  1906,  and  on 
29th  December  he  granted  a  trust  deed  for 
behoof  of  creditors.  On  JJOth  January  1906 
the  trustee  intimated  to  the  respondent's 
agents  that  he  would  not  proceed  with  the 
reclaiming  note  nor  sist  himself  as  a  party 
thereto. 
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Tbe  respondent  presented  a  note  asking 
the  Court  to  ordain  the  reclaimer  to  find 
caution  for  expenses. 

In  the  Single  Bills  the  reclaimer  argued— 
The  general  rule  was  that  a  defender  was  not 
bound  to  find  caution —  Weir  v.  Buchanan, 
October  18,  1876,  4  R.  8,  14  S.L.B.  18; 
Buchanan  v.  Stevenson,  December  7,  1880, 
8  R.  220,  18  8.L.R.  132— although  it  might 
be  more  stringent  when  the  defender  was 
in  reality  insolvent  as  he  was  not  in  the 
present  case — Stevenson  v.  Lee,  June  4, 1886, 
13  R.  913,  23  S.L.R.  649.  But  even  in  tbe 
case  of  an  insolvent  defender  caution  was 
not  invariably  required — Taylor  v.  Fairlie's 
Trustees,  March  1.  1833,  6  W.  and  8,  301— 
but  tbe  matter  was  one  of  circumstances. 
Here  the  pursuer  was  the  only  non-acceding 
creditor,  and  the  decree  reclaimed  against 
had  been  greatly  instrumental  in  bringing 
about  the  defender's  financial  difficumes; 
caution  should  not  be  ordered. 

Argued  for  the  respondent— The  whole 
matter  lay  in  the  discretion  of  tbe  Court. 
In  the  present  case  the  reclaimer  was 
practically  bankrupt,  and  in  spite  of  inhibi- 
tion had  disponed  to  a  trustee  who  refused 
to  sist  himself  in  the  action.  The  re- 
spondent's position  was  not  that  merely  of 
a  pursuer  as  he  was  in  possession  of  a  judg- 
ment.   The  reclaimer  snould  find  caution. 

At  advising— 

Lord  Pbksidbnt— In  this  case  a  motion 
has  been  made  that  the  defender  should  be 
oidained  to  ilnd  caution  as  a  condition  of 
being  allowed  to  proceed  with  his  reclaim- 
ing note.  The  only  reason  that  was  given 
for  the  motion  being  granted  was  that  the 
judgment  in  the  Outer  House  was  against 
the  defender,  and  that  the  defender  had 
executed  a  trust  deed  in  favour  of  his 
creditors.  I  have  looked  into  theauthorities, 
and  it  is  not  easy  to  extract  from  them  any 
rule  other  than  the  general  doctrine  that 
in  a  case  of  insolvency  a  pursuer  is  usually 
bound  to  find  caution  but  a  defender  is  not. 
There  may,  of  course,  be  special  circum- 
stances, but  in  this  case  there  are  no  special 
circumstances.  The  defender  has  been . 
found  to  be  wrong  by  the  Lord  Ordinary. 
He  has  taken  a  i-eclaiming  note,  which  is 
his  right.  To  compel  the  defender  to  find 
caution  would  in  effect  be  to  force  him  to 
acquiesce  in  the  judgment  against  him.  I 
do  not  think  that  we  can  grant  this  motion 
unless  your  Lordships  are  prepared  to  go 
the  whole  length  of  saying  that  wherever 
a  defender  has  granted  a  trust  deed  for 
creditors  he  must  as  a  general  rule  be 
ordained  to  find  caution.  That  does  not 
seem  to  me  to  be  an  expedient  general  rule. 
Tliere  are  obvious  distinctions  between  the 
position  of  a  person  who  has  been  seques- 
trated and  the  position  of  a  person  who 
has  granted  a  trust  deed.  Accordingly, 
there  being  no  special  circumstances 
broug^ht  to  our  knowledge,  I  think  the 
reclaiming  note  ought  to  be  allowed  to 
proceed  in  the  ordinary  manner. 

Lord  Kinnear— I  agree.  I  would  only 
say  in  addition  that  it  would,  in  my  opinion, 
require  a  very  exceptional  ground  to  justify 


an  order  upon  a  defender  to  find  caution 
merely  because  he  has  granted  a  private 
trust  deed  for  creditors.  I  know  of  no 
authority  for  so  restricting  the  right  of 
defence.  The  distinction  between  an  in- 
solvent who  has  become  bankrupt  and  an 
insolvent  who  has  granted  a  private  trust 
deed  is  vital.  In  the  case  of  a  bankrupt  his 
whole  estate  vests  in  the  trustee  to  the 
entire  exclusion  of  the  diligence  of  credi- 
tors, and  therefore  if  a  contending  litigant 
obtains  a  decree  for  expenses  he  cannot 
enforce  it  against  his  opponent  or  his  estate 
unless  tbe  trustee  in  bankruptcy  has  made 
himself  a  party  to  tbe  suit.  But  in  the  case 
of  an  insolvent  who  grants  a  trust  deed  his 
property  is  not  protected  in  any  way  but  is 
still  open  to  tbe  diligence  of  any  creditor 
who  may  not  have  acceded,  and  even  to 
the  diligence  of  the  creditors  who  have 
acceded  so  long  as  any  other  creditor  holds 
out. 

We  cannot,  in  my  opinion,  compel  a 
defender  who  has  not  been  divested  of  his 
estate,  however  little,  to  find  caution  at 
the  instance  of  the  very  person  who  has 
called  him  into  Court,  merely  because  his 
circumstances  make  it  doubtful  whether  he 
will  be  able  to  meet  the  pursuer's  costs  if  be 
is  unsuccessful.  He  is  still  entitled  to  say 
that  decree  shall  not  pass  against  him  until 
he  has  been  heard. 

Lord  M'Laren  and  Lord  Pearson  con- 
curred. 

The  Court  refused  the  note  with  ex- 
penses modified  to  two  guineas. 

Counsel  for  the  Reclaimer  and  Defender 
— Aitken,  K.O.— "Wilton.  Agents— Mackay 
&  Young,  "W.S. 

Counsel  for  the  Respondent  and  Pursuer 
— Morison — Ballingall.  Agents— P.  Morison 
&  Son,  S.S.G. 


Thurtday,  March  15. 

FIRST    DIVISION. 

[Jury  Trial. 
CAMPBELL  AND  OTHERS  v.  SCOTTISH 
EDUCATIONAL  NEWS  COMPANY, 
LIMITED. 

Bepamlion — Slander— Process—Jury  Trial 
— Action  of  Damages  for  Slander — Ap- 
plication for  New  Trial  on  Ground 
Verdict  Contrary  to  Evidence. 

In  actions  of  damages  for  slander  a 
motion  to  set  aside  the  verdict  as  being 
contrary  to  evidence  and  to  grant  a 
new  trial  Is  to  be  granted  or  refused  on 
precisely  the  same  grounds  as  in  any 
other  action.  Ross  v.  M'Kittriek, 
December  17,  1886,  14  R.  255,  24  S.L.R. 
190,  approved. 

Observations  per  Lord  President  on 
criterion  to  be  applied  in  reviewing 
verdicts  in  such  cases. 
Expenses— Jury  Trnal— Slander— Verdict 
for  Defender  on  Pursuer's  Issue— No 
^erdict  Returned  on  Defender's  Counter 
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/Mue  of  Veritas— Motion  by  Pursuer  for 
ModUioation  of  Expenses. 

A  jury,  in  an  action  of  damages  for 
slander,  returned  a  verdict  for  the 
defender  on  the  pursuer's  issue,  and 
following  the  direction  of  the  presiding 
judge,  to  which  no  exception  was  taken, 
found  that  it  was  unnecessary  to  return 
a  verdict  on  the  defender'^  issue  of 
Veritas.  The  pursuer  asked  a  modiflcar 
tion  of  the  expenses  in  respect  of  the 
issue  of  Veritas,  which  had  not  been 
established.  The  Court  granted  the 
defender  his  expenses  without  modi- 
fication. 
Process— Jury  Trial — Issues  and  Counter 
Issue — Verdict  on  One  Issue  only. 

The  Lord  President— "In  a  case  where 

the  verdict  on  one  of  the  issues  tabled 

exhausts  the  case  and  leads  either  to 

decree  as  craved  or  to  absolvitor,  any 

answers    on    the   remaining    issues    is 

matter  not  of  right  but  of  convenience. "' 

On  21st  March  1905  John  Campbell,  joiner, 

Donald  Blair,  grocer,  and  Peter  M'Intyre, 

baker,  all  of  Tarbert,  raised  an  action  of 

damages  for  slander  against  The  Scottish 

Educational     News     Company,     Limited, 

Edinburgh,  concluding  for  £250  each.    The 

case  was  heard  before  the  Lord  President 

and  a  jury,  and  the  jury  returned  a  verdict 

.  for  the  defenders,  finding  for  them  on  the 

first  issue,  and  finding  it  unnecessary  to 

return  a  verdict  on  the  other  issues.    The 

pursuers  applied  for  and  obtained  a  rule 

and  the  case  now  come  before  the  Court  on 

the  rule. 

The  issues  for  the  pursuers  were  in  the 
following  terms :— "  It  lieing  admitted  that 
the  defenders  published  the  article  printed 
in_  the  appendix  hereto— (1)  Whether  the 
said  article  is  of  and  concerning  the  pursuer 
....  and  falsely  and  calumniously  repi-e- 
sentsthat  the  pursuers  combined  to  secure 
the  dismissal  or  Robert  Aii-d  from  the  post 
of  teacher  in  the  Tarbert  School  solely  from 
motives  of  personal  hostility  to  him,  and 
not  in  the  bona  fide  discharge  of  their 
duties  as  members  of  the  School  Board  of 
Tarbert,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ....  (2)  Whether  the  said 
article  is  of  and  concerning  the  pursuer 
....  and  falsely  and  calumniously  repre- 
sents that  he  had  preferred  and  suose- 
quently  circulated  what  he  knew  to  be  a 
false  charge  of  neglect  of  duty  against  the 
said  Robert  Aird  as  a  pretext  for  dismiss- 
ing him,  to  the  loss,  injury,  and  damage  of 
the  pursuer  .  .  .  ." 

A  counter  issue  on  behalf  of  the  defenders 
was  also  submitted  in  the  following  terms: — 
"(1)  Whether  in  or  about  1904  the  pursuer 
.  .  .  conceived  feelings  of  personal  hostility 
to  the  said  Robert  Aii-d.  and  whether  in 
consequence  thereof  the  said  ...  in  October 
19(M  preferred  what  he  knew  to  be  a  false 
charge  of  neglect  of  duty  against  the  said 
Robert  Aird  as  a  pretext  for  dismissing 
him  from  his  office  of  headmaster,  and  did 
on  said  pretext,  on  or  about  2^th  November, 
and  in  conjunction  with  the  said  .  .  .  and 
.  .  .  cause  the  said  Robert  Aird  to  be  dis- 
missed fi-om  said  ofHco." 


The  important  portion  of  the  article  in 
the  Educational  News,  of  which  paper  the 
defenders  were  proprietors,  upon  which 
the  action  was  oased  ran  as  follows:— 
"...  After  years  of  a  steady  policy  of 
building  up  a  secondary  department,  in 
wliich  evidently  both  the  School  Board  and 
the  headmaster  took  a  deep  interest  and  a 
proper  pride,  a  change  of  policy  occurred 
on  the  part  of  the  School  Board  coincident 
with  the  return  of  a  new  set  of  members  to 
that  body.  The  staff  was  cut  down  to  such 
an  extent  that  the  efficiency  of  the  work 
was  maintained  only  by  the  special  efforts 
of  the  headmaster  and  staff.  H.M.  In- 
spector frankly  pointed  out  the  folly  of 
the  policy  (dictated  purely  by  motives  of 
economy);  the  County  Council  withdrew 
its  grants;  the  intelligent  and  educated 
minority  of  the  School  Board  never  ceased 
to  protest.  Yet  all  to  no  effect.  It  is  not 
often  that  what  may,  without  offence,  be 
styled  the  'working-class'  element  in  the 
community  is  so  shoi-t-sighted  as  to  cut  off 
deliberately  the  one  agency  by  which  their 
children  may  hope  to  make  good  the 
difficulties  and  drawbacks  which  nandicap 
them  in  their  onward  and  upward  struggle 
for  existence.  Yet  this  is  what  we  flntt  in 
Tarbert.  The  teacher  had  warmly  identi- 
fied himself  with  the  success  of  the  higher 
work,  and  did  not  hesitate  to  express  his 
regret  at  seeing  the  work,  so  carefully 
fostered  for  years,  so  ruthlessly  demolished 
in  an  hour.  The  consequence  to  him  has 
been  serious.  The  opposition  of  the 
majority  of  the  School  Board  to  the  policy 
with  which  he  was  identified  developed 
into  personal  hostility  to  himself.  'We 
must  get  rid  of  this  pestilent  fellow.'  But 
the  small  cunning  which  is  never  very  far 
away  from  the  mainsprings  which  move 
certain  types  of  mind  at  once  suggested 
that  to  dismiss  a  teacher  for  such  an  alleged 
reason  would  be  to  court  the  public  con- 
demnation which  it  would  assuredly  call 
forth.  Some  other  ostensible  reason  must 
therefore  be  found  to  put  before  the  public 
as  the  reason  for  his  dismissal.  This  was 
done  ill  Mr  Aird's  case  by  making  a  charge 
against  him  in  connection  with  his  absence 
from  school  on  the  afternoon  of  Friday 
the  21st  October  1001,  an  absence  due  to 
temporary  indisposition  as  is  conclusively 
proved  by  the  testimony  of  competent 
witnesses,  even  as  the  baseless  charge  is 
refuted  as  conclusively  by  the  same  testi- 
mony. But  one  more  degree  of  cunning  is 
here  introduced.  It  is  not  necessary  to 
allege  'cause '  in  dismissing  a  teacher.  The 
ipse  duclt  of  a  bare  majority  is  sufficient  so 
long  OS  the  other  obligatory  processes  of 
the  Mundella  Act  are  duly  observed .  There- 
fore the  Tarbert  School  Board  'dismisses' — 
as  it  believes — Mr  Aird  by  legal  process, 
and  gives  no  reason  for  its  action.  That 
of  course  does  not  hinder  the  unofficial  and 
subterranean  diffusion  of  the  story  of  the 
alleged  cause  of  the  School  Board's  action, 
and  the  story  has  been  spread  abroad  iu 
that  amorphous  and  indefinite  form  which 
is  warranted  and  expected  to  do  the  most 
harm  to  Mr  Aird,  and  at  the  same  time 
safeguard  his  traducers.  .  .  ." 
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The  Lord  President's  charge  to  the  jury 
at  the  triaJ  was  a.s  follows :—"  Gentlemen 
of  the  Jury — This  case  has  been  conducted 
with  very  great  ability,  and  in  a  certain 
way  with  very  great  moderation,  by  the 
learned  gentlemen  on  both  sides  of  the  bar. 
It  is  a  case  of  a  kind  that  has  been  com- 
mitted by  the  law  to  the  determination  of 
a  jury,  and  not  to  a  judge,  and  accordingly 
I  am  afraid  that  I  cannot  relieve  you  of  the 
responsibility  that  is  put  upon  you  of  decid- 
ing these  matters,  nor  even  of  telling  you 
how  I  think  you  ought  to  decide  them. 
But  what  I  can  do  for  you,  and  what  I  hope 
to  do,  is  to  bring  your  minds  precisely  to 
the  question  that  you  have  got  to  decide. 
In  the  course  of  the  very  aole  speech  to 
which  you  have  just  listened,  there  is  I 
think  only  one  remark  which  I  must  rather 
caution  you  against,  and  that  is  the  remark 
with  which  it  concluded.  It  may  be  per- 
fectly true  that  the  effect  of  your  verdict 
may  be  rather  more  far  reaching  than  the 
confines  of  this  case,  and  that  its  effect  may 
be  on  the  one  side  or  on  the  other  as  the 
learned  counsel  put  it.  But,  gentlemen, 
you  have  not  got  anything  to  do  with  that. 
You  have  not  got  to  think  what  the  effect 
of  your  verdict  is  going  to  be  elsewhere. 
You  have  taken  an  oath  to  do  justice  in  this 
case  between  these  two  parties,  and  you 
have  got  to  do  that  without  fear  or  favour, 
reflecting  that,  after  all,  the  consequences 
of  that  So  not  depend  on  you,  you  naving 
done  your  duty. 

"The  action  as  you  know  very  well  is  an 
action  brought  {gainst  a  newspaper  by 
tiiree  private  individuals,  members  of  this 
School  Board,  who  say  that  newspaper  has 
slandered  them.  Oentlemen,  it  is  certainly 
the  case  that  those  who  go  into  public  liie 
in  this  country  must  not  ho^  to  indulge  in 
the  luxury  of  a  very  thin  skin.  Public  life 
as  we  like  it  to  be  conducted,  and  as  most 
of  us  believe  it  is  on  the  whole  for  the 
public  benefit  that  it  should  be  conducted, 
subjects  those  who  take  public  positions  to 
very  free  criticism.  And  those  of  us  who 
have  been  in  public  life  for  many  years 
would  really  I  think  scarcely  ever  have 
been  out  of  court  if  we  had  always  rushed 
into  the  law  courts  whenever  we  saw  a 
criticism  which  we  thought  was  somewhat 
intemperate  and  unjust.  But  at  the  same 
time,  while  that  is  so,  it  is  undoubtedly  the 
case  that  there  is  a  line  not  very  easy  to 
define  and  yet  I  think  commending  itself 
to  any  man  of  common  sense — there  is  a 
line  of  criticism  which  must  not  be  crossed. 
You  must  confine  your  criticism  to  the 
man's  public  actions.  I  do  not  say  that 
you  may  not  impute  motives  to  him.  I 
think  it  is  a  better  style  of  criticism  which 
does  not  impute  motives,  whether  in  the 
political  or  any  other  world.  But  as  long 
as  his  motives  are  kept  to  purely  public 
actions,  then  I  cannot  say  that  that  is  a 
thing  which  a  person  can  come  to  a  jury 
and  attack.  But  when  you  go  further,  and 
under  the  guise  of  attacking  a  man's  public 
life  you  really  attack  his  private  character, 
and  state  or  insinuate  that  he  has  been 
guilty  of  a  disgraceful  action  in  his  private 
character,  and  that  by  means  of  that  dia- 


^raceful  action  he  has  done  certain  things 
in  public  life,  then  it  is  a  libel,  it  is  a 
slander,  and  unless  it  can  be  justified  upon 
the  truth  of  it,  an  action  of  damages  will 
lie,  just  as  if  the  whole  matter  had  hap- 
pened in  the  domain  of  private  life,  and 
there  had  not  been  anything  in  respect  of 
public  life  at  all.  I  do  not  think  I  need 
comment  further  upon  these  matters, 
because  I  think  it  is  a  matter  really  of 
common  sense.  It  is  a  matter  I  have  no 
doubt  that  is  absolutely  present  to  all  of 
your  minds  as  men  who  read  newspapers 
and  appreciate  the  advantages  of  a  free 
press,  and  who  see  that  a  free  press  must 
not  be  debased  into  a  licence  for  attacking 
private  people. 

"  Let  us  now  apply  this  general  principle 
to  the  particular  case  in  question.  Now,  in 
the  case  in  question  there  is  tabled  before 
you  a  certain  article.  The  issue  on  which 
it  is  put  before  you  puts  this  question  of 
fact — 'Whether  the  said  article  is  of  and 
concerning  the  pursuer.'  No  doubt  there 
is  a  separate  issue  —  of  course  you  have 
three  or  them ;  but  as  I  have  already  said 
I  do  not  think  it  is  probably  necessary  to 
have  two  issues  at  all ;  and  1  think  for  all 
purposes  we  may  be  content  with  the 
second.  I  do  not  think  there  is  really  any 
difference  between  them.  I  think  your 
verdict  would  naturally  be  the  same  on  the 
first  or  the  second  as  it  would  be  on  both — 
either  for  the  pursuer  or  the  defender. 
But  it  is  easier  to  explain  my  remarks  if 
you  confine  attention  to  the  second  issue, 
'Whether  the  said  article  is  of  and  con- 
cerning the  pursuer  John  Campbell,  and 
represents  that  he  had  preferrea  and  sub- 
sequently circulated  what  he  knew  to  be  a 
false  charge  of  neglect  of  duty  against  the 
said  Robert  Aird  as  a  pretext  for  dismissing 
him.'  Now,  gentlemen,  I  do  not  think  you 
will  have  any  difficulty  in  feeling  that  that 
is  a  good  innuendo  as  the  term  is,  that  is  to 
say,  that  that  is  a  charge  of  having  done 
something  which  oversteps  the  bound  of 
public  criticism.  That  is  to  say,  in  other 
words,  that  if  you  do  falsely  and  calumni- 
ously  represent  that  somebody  else  has 
preferred  and  subsequently  circulated  a 
raise  charge  against  a  man  as  a  pretext  for 
dismissing  him,  and  has  dismissed  him,  you 
do  go  beyond  public  criticism,  and  you 
allege  that  the  person  has  done  something 
which  is  disgraceful  in  itself,  and  doubly 
disgraceful  when  it  is  used  as  a  cloak  to 
doing  something  which  is  not  consistent  . 
with  public  duty. 

"  I  do  not  ttiink  you  will  have  any  diflS- 
culty  so  far.  That  really  is  not  a  question 
for  you  at  all,  because  unless  the  Court  had 
originally  thought  it  a  good  innuendo,  that 
is  to  say,  a  slanderous  innuendo,  they  would 
not  have  laid  the  matter  before  you  at  all. 
The  next  question  really,  which  is  the  first 
question  for  you,  is  whether  that  is  to  be 
truly  carved  out  of  the  article.  An4  this, 
as  Mr  Ure  said,  does  not  mean  whether  by 
any  possible  twisting  of  the  words  of  the 
article  you  could  hold  that  such  a  meaning 
is  possible.  But  it  means— What  do  you 
as  men  of  ordinary  common  sense  think 
that  article  means  ?    Now,  in  a  case  of  this 
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iMrt,  ^lYtiKt*;  it  deaU  with  mAtters  nitb 
which  j'Ai  are  ail  '|>iit<;  familiar— I  mean 
tbia  f|ii«;4tion  of  9r\i'iK>\  hrjard  and  teacher. 
sod  v>  on  —the  r»al  point  i^,  that  jou  are 
the  be<it  judii^es  of  that  jrourselTea.  I  mean 
that  although  it  is  qoite  cu:rt»iiiarT  and 
crtmiDon  for  penon.*,  for  pursuers  oefore 
the  Court,  to  rving  witnesijes  to  say,  *  Well 
I  read  the  article  and  I  thoasht  it  meant  so 
and  »o'— in  a  case  of  this  Kind  I  do  not 
think  that  so  much  matters  as  what  your 
own  view  of  the  reading  of  the  article  as 
men  of  common  sense  would  be.  The 
point  really  on  which  I  think  your  judg- 
ment on  the  matter  onght  to  turn— and  I 
tell  yon  it  is  a  question  for  you  and  not  for 
me— would  be  this.  Hupposin^  you  had 
tieen  fr/r  your  summer  holidays  in  Tarbert,  . 
and  that  you  had  got  a  copy  of  this  Edvuxti-  \ 
lumal  Neica,  and  read  that  article  about 
people  all  strangers  to  you— only  names,  so 
far  as  you  are  oncemed— still,  if  you  had 
nothing  better  to  do  and  read  the  article, 
what  sense  would  you  have  taken  out  of  it? 
Would  you  have  taken  or  not  taken  the 
sense  put  to  you  in  this  issue?  Would 
you  have  said — '  Well,  I  do  not  know  who 
this  John  Campbell  is;  I  never  beard  of 
him  before ;  but  I  see  this  newspaper  writer 
says  that  John  (Campbell  circulatcnd  what  he 
knew  to  be  a  false  charge  of  neglect  of  duty 
against  Robert  Aird,  a  schoolmaster,  as  a 
pretext  for  dismissing  him,  and  on  the 
top  of  that  he  did  dismiss  him.'  That  is 
the  test  I  put  to  you.  Of  course  here  one 
or  two  people  were  put  into  the  witness- 
box  to  say  tiiat  this  was  the  meaning  of  the 
article,  and  they  said  '  Yes,'  and  I  am  bound 
to  say  there  was  not  much  cross-examina- 
tion put  to  them.  But  after  all  I  am  bound 
to  say  that  I  do  not  attribute  much  to  that 
evidence  one  way  or  the  other.  There  are 
some  cases  where  you  would  have  had  to 
have  evidence  of  a  technical  character,  or 
with  regard  to  a  forei^  language,  or  terms 
of  art,  vk  hich  the  ordinary  juryman  might 
have  been  expected  not  to  know  about,  and 
then  it  would  have  been  quite  good  evidence 
in  order  to  put  you  in  what  might  be  called 
an  intelligent  frame  of  mind.  But  this 
matter  is  dealing  with  everyday  life,  in 
which  you  have  as  intelligent  a  mmd  as  the 
witnesses.  And  it  is  just  for  that  reason 
that  a  case  of  this  sort  is  given  to  a  jury 
insttiod  of  to  a  judge.  It  is  not  that  we  are 
not  men  of  the  world  too,  and  do  not  under- 
stand, but  it  is  Is-cause  you  do  not  want  to 
get— and  that  is  the  criterion  of  it — so  much 
what  I  niiKlitciill  the  traine<l  mind  to  say 
what  is  the  meaning  of  it.  But  the  point 
is,  What  does  the;  man  in  the  street,  to  use 
an  owliiiary  expreKsion,  what  df)e8  he  think 
of  it?  BccaiiHt!  it  depc^nds  on  what  the  man 
in  the  street  thinks  whether  it  is  a  libel  or 
not.  For  it  is  the  man  in  the  street,  the 
men  among  whom  the  circulation  of  a 
newsiMtpcr  goes,  who  are  the  judges  as  to 
whether  it  is  fair  ordinary  criticism  in  this 
articlft,  or  if  there  is  libel.  Therefore  the 
first  question  in  this  case — and  you  cannot 
stir  a  foot  until  you  have  solved  it  yea  or 
nay— is  taking  tnis  article  and  reading  it, 
of  course  by  tliose  passitges  which  I  do  not 
need  to  comment  upon— they  have   been 


commented  opon  again  and  again  to  yon — 
reading  that  article  as  n>ea  of  common 
sense,  do  yoa  take  from  it  the  sting,  the 
innuendo  as  it  is  called  technically,  tbat 
the  article  represents  that  they  had  vr^- 
ferred  and  suhseqaenthr  ctrenlated  whnX. 
they  knew  to  be  a  falae  «»iarge  of  neglect  of 
duty  ayMnst  Mr  Aiid  as  a  pretext  for 
diamisswg  him,  and  dismissed  him  ? 

"  Now,  of  ooorae.  If  yoa  cannot  take  that 
oat  of  it,  yoa  most  flmd  for  the  defenders 
on  the  first  issue,  and  of  coarse  there  is  »d 
end  of  the  case.  You  do  not  need  to  go  any 
farther.  But  if,  on  the  otho-  hand,  yoa 
think  that  the  meaning  of  the  articw  is 
that,  then  we  have  to  go  on  to  the  second 
portion  of  the  case.  You  wiU  then  bav« 
found  that  the  article  is  '  of  and  conoemin^ 
the  pursuer,'  and  represents  that  he  pre- 
ferrra,  and  so  on.  But  there  are  two  words 
yoa  will  have  noticed  I  left  out — 'falsely 
and  calnmniously.'  The  law  opon  that 
matter  is  this,  that  when  a  statement  is 
libellous  or  scandalous,  the  law  always 
presumes  it  is  false  unless  the  other  person 
can  prove  it  is  true.  And  therefore  if  yoa 
have  considered  that  this  is  a  slanderous 
statement,  as  I  have  said,  then  jaa  start 
with  the  presumption  that  it  is  a  false 
statement,  unless  the  other  person  can 
show  you  that  it  is  not  false.  And  that  is 
the  meaning  of  the  counter  issue,  and  that 
is  why  the  counter  issue  goes,  you  will  see, 
exactly  on  the  lines  of  the  issue.  The 
counter  issue  to  which  I  now  ask  your 
attention  is  this — 'Whether  in  or  about 
19M  the  pursuer  John  Campbell  conceived 
feelings  of  personal  hostility  to  the  said 
Robert  Aird,  and  whether  in  consequence 
thereof  the  said  John  Campbell  in  October 
1901  preferred  what  he  knew  to  be  a  false 
charge  of  neglect  of  duty  against  the  said 
Robert  Aird  as  a  pretext  for  dismissing 
him  from  his  office  of  headmaster.'  You 
will  notice  that  is  exactly  an  echo  of  the 
words  that  are  in  the  other  issue.  It  would 
not  have  been,  for  instance,  a  counter  issue 
to  have  put — '  Wliether  on  such  and  such  a 
date  Mr  Aird  was  drunk  and  was  unfit  for 
his  duties.'  That  would  not  have  come  up 
to  the  sting — the  innuendo.  Accordingly, 
if  you  come  to  the  conclusion  that  your 
verdict  ought  to  be  for  the  pursuer  on  the 
first  issue,  you  have  then  g^t  to  start  with 
the  idea  that  the  thing  is  false,  unless  the 
other  party  the  defender  proves  that  it  is 
true.  The  onus  or  weight  of  that,  as 
lawyers  say,  is  on  the  defender.  It  is  for 
him  to  show.  The  question  you  meet  on 
the  second  issue  depends  of  course  upon  a 
question  of  fact,  and  it  is  with  re^rd  to 
tnc  elucidation  of  that  fact  that  we  have 
had  these  three  long  days  of  evidence,  not 
too  long  in  this  sense,  that  I  do  not  think 
any  time  has  been  wasted,  and  it  is  not  for 
you  or  me  to  complain  of  our  duty.  .  .  . 

"I  hope  I  have  made  it  clear  that  you 
have  two  steps  to  consider.  The  first  is 
whether  that  innuendo,  which  as  I  say  I  do 
not  think  there  is  any  doubt  is  a  good 
innuendo,  of  charging  something  more 
than  true  criticism — whether  that  is  to  be 
gathered  out  of  the  article.  If  it  is  not,  the 
case  is  at  an  end,  and  you  will  find  a  verdict 
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for  the  defenders.  But  if  it  is  to  be  fairly 
gathered  out  of  the  article,  then  we  must 
take  it  that  it  is  a  false  and  calumnious 
charge,  unless  the  defenders  to  your  satis- 
faction make  you  say  yea  to  the  question 
in  the  counter  issue,  and  not  to  any  other. 
There  are  two  issues  on  one  certain  point. 
If  you  give  the  first  issue  in  favour  of  the 
pursuers,  you  will  give  the  second  in  favour 
of  the  pursuers  also." 

On  tne  return  of  the  jury,  when  the  fore- 
man had  intimated  that  they  found  for  the 
defenders  "  on  the  ground  that  there  was 
no  libel  in  the  article  complained  of,"  counsel 
for  the  pursuers  asked  for  a  verdict  on  the 
counter  issue.  The  foreman,  however,  said 
the  jury  thought  that  their  verdict  would 
cover  everything,  and  the  Lord  President 
said  they  were  quite  right,  it  did  so,  and 
there  was  nothing  more  to  be  said.  A  ver- 
dict finding  for  the  defenders  on  the  first 
issue  and  finding  it  unnecessary  to  return  a 
verdict  on  the  other  issues  was  thereafter, 
with  the  Lord  President's  approval,  re- 
corded. 

Aivued  for  the  defenders — A  hew  trial 
should  not  be  granted.  The  Court  would 
not,  save  as  to  whether  the  words  used 
applied  to  the  pursuer  or  did  not,  disturb 
the  verdict  of  a  jury  on  a  question  of  slan- 
der, and  certainly  not  where  the  question 
involved  public  conduct.  The  innuendo, 
held  possiole  by  the  Court,  having  gone  to 
a  jury,  and  the  jury  having  found  as  ordi- 
nary readers  that  it  was  not  in  the  words 
usea,  there  was  no  room  for  a  second  jury 
considering^  it.  The  article  complained  of 
was  fair  criticism  of  the  pursuers  in  their 
public  capacity  and  was  not  slanderous. 
The  jury  had  so  found,  and  it  was  for  them 
to  decide— SexioTO  v.  Ritchie  &  Co.,  March 
18,  1890,  17  R.  680,  27  S.L.E.  538,  18  R.  (H.L.) 
20,  28  S.L.R.  945;  Waddell  v.  Roxburgh, 
June  9,  1804,  21  R.  883,  31  S.L.R.  721.  There 
were  only  two  cases  in  Scotland  in  which 
the  Court  had  set  aside  a  verdict  in  cases  of 
slander,  viz..  Smith  v.  Gentle,  January  31, 
1844,  6  D.  565;  and  Rosa  v.  M'Kittrick, 
December  17,  1886,  14  R.  255,  24  S.L.R.  190. 
In  England  there  was  no  case  where  the 
verdict  had  been  set  aside  where  it  was  left 
to  the  jury  to  say  whether  the  article  in 
question  was  or  was  not  a  libel — Odgers  on 
Slander  (4th  ed.)p.  105;  Australian  News- 
paper Company  v.  Bennett,  [1804]  A.C.  284. 
t)n  the  evidence  the  verdict  was  right. 

Argued  for  pursuers  —The  case  of  Robs  v. 
M'Kittrick  showed  that  the  Court  would 
set  aside  a  verdict  in  a  slander  action  if 
contrary  to  evidence,  just  as  in  any  other 
kind  of  action.  If  the  charge  here  was 
baseless  (as  the  facts  proved  showed)  the 
jury  were  not  entitled  to  find  that  there 
was  no  libel.  The  article  charged  the  pur- 
suers with  inventing  a  reason  which  they 
knew  to  be  false.  The  jury  could  not 
reasonably  attribute  any  other  meaning  to 
the  article.  That  being  so  the  pursuers 
had  been  slandered.  There  was  no  such 
rule  as  the  defenders  contended  for  in  re- 
gard to  verdicts  in  slander  cases.  The  ver- 
dict here  was  clearly  contrary  to  evidence 
and  must  be  set  aside. 


At  advising — 

LoBD  M'Larkn— This  case  raises  an  in- 
teresting qiiestion  as  to  the  limits  within 
which  the  Court  will  exercise  its  undoubted 
jurisdiction  in  correcting  the  errors  which 
may  be  found  to  have  infiuenced  a  jury  in 
its  verdict.  In  actions  other  than  these 
which  are  founded  on  defamation  the  same 
difficulty  has  not  presented  itself,  because 
the  respective  functions  of  the  judge  and 
jury  in  such  cases  are  well  understood. 
Relief  will  always  be  given  against  a  ver- 
dict that  is  plainly  in  disregard  of  the  direc- 
tions of  the  judge,  and  the  Court  will,  in 
general,  grant  a  new  trial  where  the  ver- 
dict is  against  the  weight  of  the  evidence.  I 
think  there  is  much  force  in  the  argument 
of  the  Solicitor-General — though  I  should 
not  be  prepared  to  assent  to  it  in  the  un- 
qualified terms  in  which  he  formulated  it — 
uiat  the  Court  as  a  general  rule  will  not  be 
disposed  to  interfere  with  the  verdict  of  a 
jm-y  in  cases  of  defamation.  The  Court,  I 
think,  will  be  especially  reluctant  to  do  so 
where  the  verdict  is  in  favour  of  the  defen- 
der, because  one  cannot  help  observing  that 
juries  are  very  ready  to  make  an  award  of 
damages  if  any  real  ground  exists  for  doing 
so.  The  case  of  Ross  v.  M'Kittrick  (14  B. 
255)  is  a  clear  authority  for  the  proposition 
that  the  verdicts  of  juries  in  cases  of  defama- 
tion are  not  exempt  from  review.  That  was 
a  case  relating  to  private  character,  for  the 
pursuer  was  slandered  in  his  trade.  I  agree 
with  the  argument  of  the  Solicitor-General 
that  the  caution  which  the  Court  always 
exercises  in  such  cases  will  be  exercised 
with  peculiar  care  where  the  libel  in  ques- 
tion IS  one  affecting  public  conduct  or 
public  character  generally,  because  people 
who  undertake  public  duties,  whether  in 
Parliament  or  local  bodies,  invite  criticism 
of  their  public  acts,  and  as  such  criticism 
is  not  always  in  the  best  taste,  it  may  often 
happen  that  things  are  said  which  are  hurt- 
ful to  the  feelings  of  an  individual,  though 
they  do  not  allow  ground  for  an  action  of 
damages.  In  the  case  where  a  man's  public 
character  is  attacked,  if  the  jury  put  a 
benevolent  interpretation  on  the  words 
used,  I  should  be  slow  to  interfere  with 
their  verdict.  The  present  case  cannot 
be  regarded  as  exceptional.  The  pursuers 
undertook  to  establish  that  the  defender 
had  made  a  charge  affecting  the  conduct 
of  certain  members  of  the  School  Board  of 
Tarbert,  the  charge  being  that  they  had 
dismissed  the  schoolmaster  upon  a  false 
ground,  upon  the  pretext  that  he  had  on 
one  occasion  been  absent  from  his  duties, 
while  the  real  reason  was  the  hostility  of 
the  pursuers  with  respect  to  the  teacher's 
views  on  higher  instruction  and  greater 
efficiency  in  the  school.  A  charge  of  that 
kind  may  or  may  not  be  libellous  according 
to  the  sense  in  which  it  is  read.  If  we  read 
it  as  meaning  that  these  members  of  the 
Board,  actuated  by  private  hostility  to  the 
teacher,  had  perverted  their  office  and 
dismissed  him  in  circumstances  which  did 
not  warrant  dismissal,  I  should  have  little 
doubt  that  this  would  amount  to  a  slander 
for  which  the  law  would  give  redress.    If, 
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•      '•  >  *  i  J*— 1 . •  •!.  '.'.  .ii:  5  ?  ti.'T  t'  '-J':  ''-l 

'^li>^'.*j*r  ;l  K  a  '^'-.**iC •'*!;  f'.ir  "h*  I^itt 
■Bii-'O'?.  Ix.  t'j*  '-.—- -.-Li.'.rAr  ■■>-<  >f  ti.-5-  c^-*. 
V-  ,!>- z-.-_2-»  '-.',■  z.y.'zj^i  i  ±_.i  :- •i.T-T  -.bf 
i^-^i-.  :.i-  T.i  i.  -.:..^  ;._~;:'7  ki.-.-. -.t*  i:  iu 
-  '_'  ---  >-  '^:.t  V  -.ij-  ;  .ry  b^-^r  ■«■&»: — -.  .  , 
-&'-*   Lt-'-if    &    r'-<-2    •"•^   «*;:■».  a   isf^u/  /;<»■ 

---■"  *i>-?'-f-7«-  J..:  v  tb^  ;-j7-'wr?«=- — I':*?* 
\-^*r  t?",  '  r*-  :^  :  -•*-»'  r,  7'e'-.'>^  !<•  *b^  T*'— - 
*''-'*^  '  i-»'>^  :".  r-;r— ~T-t  tbi*  b-e  j?-rf-ir?^ 
*- i  -.r'-.J-t-.-i  k    b-.r-i-r -ffbi-.L  br  kirew  lo 

t^i'ber  f    I*  i  b^  i-  r.:  ;r:^oi:rir  v.  ;£— t*- 

y.t-i.'Z.Z  tb*  jS- r-^'-^'^  "'•T^.T^Silnr-i  'f  iri-.b 
T»-f-7---  -^  V  :b^  •_:••  _!i_--.^i.:»*  ii  wb,  b  :l 
""i'f  ;•  '.'--b^i  :::.*  ; .rj  r>-t  ir-n'^i  a  Ter;:~t 
i:<T  ':*■  ^'i-TZjir-n^  l' tb::^k  tb?i:  t*-?-!;:-; 
II. -^  ^>r  tr«-A*.'r*i  i*  iitT  'AT-fT  T*-ri: rt  irr  -.li 

•••f-   tjeatri-i.       Tb*   T*c-;;:t    is   D-.-t    V     ^.r   Vrt 

^K-'i*.  tr.'^7**-*v  h#^'-%u*»t  w*-  di^a^T*^  witb  it- 
If  >."  -B^n  -.-J  -"k  i  i\  ii  tbkl  w«- ivb-.-jir'-.l 
h&Te  agRed  -tn.:^  it.  tbezi  to  set  it  a^.ce 


■i  \»tt-  Tnrr.     "lii' ■»»■  naaar  sami.  rf  n  » 

f '.ciit»i  i.!!^^  f  La>n3:ai&.  ■!■£  itcn^  i^im  a 

-lAi.ni'OMi.  t:i;^c.  UkT^f  c-i>«n-  :c  a»  TJbe-  ^kSe 
Lart  i-roaaiT--  mn  i.  j:  :n  »  iBcmcvy 
»^  ctt  til*-  <l-:f3^  '•ril  *<«i  :::  ^Bib^.  >zii  last 
■•li»^iifir  n  lie  a  t^— cira  tk.  a  i-B~fea:c  c< 
iiiuiii*;  :p  :a.  ej-t  :ci««  :iic!d:c  z(  tact. 
Tiie  .-iitiEJia  iiitn.  Bi.  j*  'Mt*-  Tstrciflt  arf -««• 
it»  «•:  i.iafrfc.:  1.-T  TT-ciE  ZMOS  b:  i  i  laiwr  i  -jr 
,'  a."\t  iwtiJtj'lL  Aic  tjiffir  cm"  ii:«i??</y  ~:ader 
jr- ciHr  ir*-^!  tt  vinue  iui;?'  rrrf-i  r:*  I 
ui  :li-?:»-mi^  i:  tit.i:«.  ■wris.  liii  "  i  ■  i  ■  ■  i  i 
:(f  !..«?-£  It  -'A-^g.  litta:  -f  lauE*  as  bet  L:3a^ 
■W-i'*-  -T.  lii*-  r*:iiiij:a.  c  i^t*-  •^•:n?^  _z.  ifaliac 

*•!■  nicf-  t^.d":a;:*  v  eac-j^  a  tw.tf->r*  is 
rai*«»  if  lij*  fi»c  i;tiaz.  :n.  rtanrii.  Rn  *cl2 
til*  trat-  .  v^fSLic  ■»»  bk'Tt  1.:  af»«mrie  » 
;■  ;ijC  !.:><-  tifcrf^  k  .•£  :5  a  j^t  iuif  T<Hn=raed  a 
ffs^-tr^it  T*c-bj-!:  J.  ad.  itrui:<i.  't  fr^ii-r<«w  a 
ir»  iir*-  rtrnnii  k  «e2  n  asiar  ;a  toe  sa^w 
-,«■-,,.--,,».  ^4  -^  •;':»«r  Sxtof  ?»»<s  t.-i  -— y  asy 
:'t.r.^  .-jmr.i  <t  -^  :!«;•!.  Bat  n:ain»ri^  tbp- 
T-^ij;-x  n.   -jjtsm  c  it  tiias  way  I  aae  rf 

'.'Z'-l-t  S.  T^kl  lilii-  .  i^t  UiMX  very  I  I IMI  ■  ■    I'j 

bsT*-  -..tij*  V  til*  r!:ci:i.-as»:it  isiaa  •  ~ 

;-"rih.~gf  T«T<Hf*!rT««:  in-  tii*  iizTKaw.  i:  s 
tO'i^i  ••:  s*x  -bki  -c  •frrin  s>>»  >f  Ti>f  "lar 

w^k^i  i.c  rcc'-fcii*-  T>r«-i.  at-  lo  linr  ana^-^ts 
;e  to*-  sn.'"jr.  ar»c  ti.*:  £«c:ic  «:■  rt  »  pb*— y 
a  ;>"«rrf  e  f  c  ti^f•  Ttrry  •.•f  say  vb^ebir 
rc-i.-kry  Z'r-':  it  w-:'-_ji  •»  iittiy  to  rf  li  tl 

ii.ci.i'it'.rioc  .«f  :t  lift  r«=rsB»a 


L>  -KT  PzjLSif*:!:^— I  ac  i£  tiirf 


C^CZJC'O. 


L.  ?^.  Pees-ii«evt — I  T>r*»5«i  as  tii*  trUi 

o-    f  -•'  -  ~  "-'t  •■■-"'  -^^  •    '7  i^iii  ;:•:;:<. 

i  jr  >  •_!  .■.■.c-tTT-rt-i-kl  ii  bj?  ait*  an;a- 
zirez-l  str-rT-*  j.;-  rO'-xt  i^^^i  a  ii»-<ia;ci  f  c  a 
:>*»  t;r->*L  r-Ti  tii*  cr-.-'^irii  ci  tii«-  v*»uirt 
r»r_Lj  ',•■!.  rrvry  l.:  «■— o*-3c*.  in  a  case  •># 
;b^  ?.;•?■:  !-tir-ii  ir.  a  i..^e~r.t  p,iii:-  :c  &v<n 
i-j:r  &  i_  ■:.  .1.  ir  k:iT  .lirsr  case.  Hisar^ia- 
i_K-r:  wkr  i.:^iii  :o:*  ii»r  ^.-.^.^Tt  i.ad  craz;:ed 
fcz.  isSj't  ■zz»:-z.  ii  '^^~>*-»:^'  and  liif  fi^rv  had 
SAji  tbi;  'be  ■»  :c-i>  <vcir>^k:T»f<Q  ^<f  did  <» 
d-i  z  >T  "'•e-vr  :r««-  tut-iv-  -'.g  rnt  ■=?»:<=  tii«s!:  is 
"br  ZZ.Z.  jirZii ,%.  zLhZ  i-zjirrd  Ute  zzjUHt.  I  am 
Sii-.^6r>d  tr.".:  zIj,:  t  !».•:  i..-<;;r>i.  I  ad.fit 
■■"bit  y.'-i  Li'T-dsb-W  Liv?  •skjd.  a;»i  TLi£t 
;b*-  rise  i*  c:x«T>r»5  by  Ek>ixt.  M'Ktrr~id: 

j4  R.  Sk^^^  R-Jt  Tb*-r  »-^  Bc^iS  «-Oir«ai«" 
■•rbit  ir-'.bf-  rr'l".«r;  "'T:  t«:  bp  ar«T»3*id  ii:  iipu*«- 
irir  vrriJris  in  5r>-b  f-aj*s5^  A?:<;t-  all.»c«>?cd- 
iiLir  to  C'-u  prart.-.-^  tbr  iti«niL:Tiat::ia  of  the 
1  >\r?  a5  :.;;  »rb-ti>*T  a  pkmale  dc«7r.Eicnt 
ir-_l  re  ■w-.'J.  ii:<  bear  as  ir.^ti«>d.>  ^  jcita 
i-jiirrrre-Tit  <^r;  rei*-xai>cy.  If  the  tcisafoio 
■■b  -b  1*  tAbCr^  ss  hn  :ir;jx»ssibJe  ooe.  tiie 
C  -  ir:  ir:  ssyir^  se  fiinpV  say  UtaX  tb*  ca» 
is  ECt  r«-iTTr»rt.  But  vbal  is  lb*  CTij«ric«i 
by  »rb;-b  wt  arf  to  ^->dc^  wfar-tiier  U»e 
ir.rarr>io  is  pi>c>Tf«  •  I  do  not  thick,  so  far 
as  I  »!E  f.>Dr*Ti>«d.  I  ran  fj.pi  ess  th*  matter 
iM-tt^T  ttar  in  xbe^cffd*  I  used  to  dkp  jury 
is  this  case 


'  W  £at  do  yoo,  aa 
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ordinary  common  sense,  think  that  article 
means  ?  "  I  go  on  to  say  that  one  or  two 
people  were  put  into  the  witness-box  to  say 
what  was  the  meaning  of  the  article.  "But 
after  all  I  am  bound  to  say  that  I  do  not 
attribute  much  to  that  evidence  one  way  or 
the  other.  There  are  some  cases  where  you 
would  have  had  to  have  evidence  of  a  tech- 
nical character,  or  with  regard  to  a  foreign 
lang^iage,  or  termsof  art,  which  the  ordinary 
juryman  might  have  been  expected  not  to 
know  about,  and  then  it  woiud  have  been 
quite  good  evidence  in  order  to  put  you  in 
what  might  be  called  an  intelligent  frame 
of  mind.  On  further  consideration  I  think 
there  might  be  added  to  that  also  evidence 
of  a  local  character  which  would  tend  to 
show  that  certain  expressions  when  read 
b^  people  in  that  locality  would  bear  a 
different  meaning  from  that  which  they 
have  to  people  in  other  parts  of  the  world 
who  have  not  the  local  knowledge.  "But 
the  point  is— what  does  the  man  in  the 
street,  to  use  an  ordinary  expression,  what 
does  he  think  of  it?  Because  it  depends  on 
what  the  man  in  the  street  thinks  whether 
it  is  libel  or  not."  I  adhere  to  that  view 
and  think  the  criterion  is  —  what  would 
ordinary  people  think  ? 

To  give  a  new  trial  we  must  say  that  the 
jury  nad  gone  so  far  wrong  that  their 
verdict  did  not  and  could  not  represent 
what  would  be  ordinary  opinion  on  the 
matter. 

I  agree  with  what  your  Lordships  have 
said  as  to  this  case.  Although  I  myself 
think  the  article  went  somewhat  beyond 
fair  criticism,  yet  the  point  is  so  narrow 
that  I  cannot  say  the  jury  went  so  fai' 
wrong  in  giving  the  verdict  which  they 
did  as  to  warrant  us  giving  a  new  trial. 
Therefore  I  agree  with  your  Lordships  as 
to  discharging  the  rule. 

The  Court  discharged  the  rule  and  of 
consent  applied  the  verdict. 

Counsel  for  the  defenders  having  moved 
for  expenses,  counsel  for  the  pursuers  op- 
posed the  motion. 

Argued  for  the  pursuers — ^The  defenders 
had  not  substantiated  their  defence,  for  the 
counter  isflue  had  not  been  adjudicated 
upon.  [LoBD  Presidbnt — It  seems  to  me 
that  before  you  go  into  that  you  must  first 
say  I  was  wrong  in  directing  the  jury  that 
they  need  not  consider  the  counter  issue.] 
No  expenses  should  be  allowed  quoad  the 
case  relating  to  the  counter  Xaswe—StorpTpel 
&  Company  v.  Maclaren  &  Company, 
December  18,  1860,  13  D.  345 ;  Johnston  v. 
SmeUi^B  TrvMeea,  July  15,  1858,  18  D.  1234; 
Lord  Clinton  v.  Brown,  July  10,  1874,  1  B. 
1137,  11  S.L.R.  665;  Shepherd  v.  Elliot, 
March  20,  1896,  23  B.  6^,  33  S.L.R.  495. 
[Lord  Kinnbab— This  should  have  been 
raised  at  the  trial  by  excepting.  It  is 
really  equivalent  to  saying  that  there  has 
been  a  miscarriage  and  that  the  issues  have 
not  been  exhausted.]  The  defenders  ought 
to  have  moved  to  have  the  counter  issue 
upheld,  not  having  done  so  »ibi  imputent — 
Wardlaw  v.  Dryadale,  May  17,  1888,  35 
S.L,B.  683. 


Argued  for  the  defenders — The  defenders 
were  bound  to  state  all  their  defences 
whether  it  were  necessary  to  prove  them  or 
not.  The  pursuers  bad  failed  in  their  case 
and  the  defenders  were  entitled  to  full  ex- 
penses— King  v.  ReiUy,  May  31,  1840,  11  D. 
1065.  In  cases  tried  with  a  jury  no  modifi- 
cation of  expenses  would  be  allowed  unless 
there  had  been  divided  success  on  the  issues. 
There  was  no  reason  why  this  case  should 
be  treated  exceptionally. 

Lord  President— In  this  case  the  motion 
is  to  apply  the  verdict  and  find  the  defen- 
dei-8  entitled  to  expenses.  The  question 
which  has  been  raised,  and  which  in  the 
particular  circumstances  is  a  novel  one,  is 
as  to  whether  in  view  of  the  fact  that  there 
was  a  counter  issue  not  adjudicated  upon, 
there  must  not  be  a  direction  to  the  Auditor 
to  deal  with  the  expenses  connected  with 
that  branch  of  the  case  in  a  different  man- 
ner from  the  expenses  of  the  rest  of  the  case. 

The  course  of  procedure  here  was  as 
follows : — There  was  an  issue  whether  the 
innuendo  could  be  drawn  from  the  state- 
ments made  by  the  defenders,  and  there 
was  a  counter  issue  whether,  assuming 
that  it  could,  the  statements  in  question 
were  true.  I  told  the  jury  at  the  trial  that 
if  they  came  to  the  conclusion  that  there 
was  no  libel,  that  ended  the  case,  and  they 
need  not  consider  the  counter  issue.  The 
jury  returned  a  verdict  for  the  defenders 
on  the  first  issue.  The  junior  counsel  for 
the  pursuer  then  asked  that  they  should 
return  a  verdict  on  the  counter  issue.  The 
foreman  of  the  jury  then  said  that  they 
understood  that  an  answer  to  the  counter 
issue  was  not  required,  as  in  their  opinion 
the  verdict  they  had  given  covered  the 
whole  case.  I  thought  they  were  right, 
and  so  did  not  direct  the  jury  to  return  a 
verdict  on  the  counter  issue. 

Whether  my  direction  was  right  or 
wrong,  I  think  the  true  answer  to  the 
pursuer's  contention — an  answer  which  it 
IS  impossible  to  get  over — is  the  fact  which 
was  pointed  out  by  Lord  Kinnear,  that  even 
assuming  my  direction  to  have  been  wrong, 
the  only  way  of  submitting  it  to  review 
was  by  bill  or  exceptions.  Ixiis  not  having 
been  done,  the  question  may  be  allowed  to 
end  there. 

But  I  think  it  well  to  express  an  opinion 
on  a  matt«r  of  principle.  In  a  case  where 
the  verdict  on  one  of  the  issues  tabled 
exhausts  the  case  and  leads  either  to 
decree  as  craved,  or  to  absolvitor,  any 
answer  on  the  remaining  issue  is  matter 
not  of  right  but  of  convenience. 

Where  a  judge  thinks  that  the  verdict 
on  the  first  issue  may  result  in  a  motion  for 
a  new  trial  being  granted,  he  may  ask  for  a 
verdict  on  the  other  issue  also.  But  I  do 
not  think  a  party  has  the  right  to  ask  for 
a  verdict  on  the  second  issue  when  the 
verdict  on  the  first  issue  exhausts  the  case. 
I  think  therefore  that  the  direction  which 
I  gave  to  the  jury  was  ri^ht. 

For  the  purpose  of  this  discussion  it  is 
matter  of  practical  importance  from  its 
bearing  on  the  question  of  expenses.  _  It 
seems  bo  me  that  the  criterion  in  awarding 
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expenses  is  first  of  all  what  is  laid  down  in 
the  Act  of  Sederunt,  16th  July  1870,  that  a 
pursuer  who  is  unsuccessful  in  one  branch 
of  his  case  wiU  not  be  allowed  expenses. 
By  "unsuccessful"  the  Act  I  think  means 
that  his  opponent  has  been  successful.  I 
do  not  think  the  present  case  falls  under 
that  head.  Again,  apart  from  the  Act  of 
Sederunt,  I  think  the  Court  may  order  that 
expenses  may  not  be  awarded  to  a  party  if 
by  his  conduct  unnecessary  matters  have 
been  gone  into  thereby  causing  additional 
expense.  I  do  not  think  this  case  falls 
under  that  head  either. 

Further,  I  agi-ee  with  all  that  was  said  by 
Lord  President  Robertson  in  Shepherd  v. 
Elliot,  23  R.  695,  as  to  the  principles  on 
which  the  Court  proceeds  m  awarding 
expenses  in  actions  tried  with  a  jury. 

Aa  this  case  does  not  fall  within  any  of 
the  categories  I  have  indicated,  I  think  we 
should  follow  the  ordinary  rule,  apply  the 
verdict,  and  find  the  defenders  entitled  to 
expenses. 

LoBD  M'Laben — I  am  of  the  same  opinion. 
It  cannot  be  said  that  the  defenders  have 
failed  on  the  counter  issue  because  in  the 
circumstances  it  came  to  be  unnecessary 
in  the  view  of  the  Judge  and  the  jury  to 
consider  it.  Accordingly,  the  provisions  in 
the  Act  of  Sederunt  as  to  disallowing  the 
expenses  of  a  part  of  the  litigation  in 
which  a  party  has  been  unsuccessful  do  not 
apply.  I  think  we  must  consider  that  in 
the  proper  conduct  of  the  case  it  was 
necessary  that  the  witnesses  in  regard  to 
the  counter  issue  should  be  examined,  and 
that  the  expense  of  bringing  forward  these 
witnesses  snould  be  expenses  in  the  cause. 
I  see  no  reason  for  treating  this  case 
exceptionally. 

Lord  Kinneab  —  I  am  of  the  same 
opinion. 

LoBD  Pbabson — I  also  agree. 

The  Court  found  the  defenders  entitled 
to  expenses. 

Counsel  for  Pursuers— Guthrie,  K.C.— W. 
Thomson.  Agents — J.  Douglas  Gardiner 
&  Mill,  S.S.C. 

Counsel  for  Defenders — The  Solicitor- 
General  (Ure,  K.C. ) — T.  B.  Morison.  Agents 
—Kirk,  Mackie,  &  Elliot,  S.S.C. 


Friday,  March  16. 

SECOND    DIVISION. 

MACFAELANE'S  TRUSTEES  v. 
MACPARLANE    AND    OTHERS. 

Succession — Vesting — Survivorship  —  Con- 
ditional Inatitutxon  —  Accretion — Clause 
of  Exclusion — Substitution  of  Isau^  for 
Parents — Parents'  Rights  Conditional- 
Effect  on  Children's  Rights — Clause  of 
Exclusion  as  to  Original  Shares  Applic- 
able to  Accrtscing  Shares. 

A  testator  who  died  in  1863  directed 
his  trustees  twelve  months  after  the 


decease  of  the  longest  liver  of  himself 
and  spouse  to  convert  his  estate  into 
cash,  divide  the  proceeds  into  a  certain 
number  of  parts,  and  "pay"  certain  of 
them  to  the  children  of  his  son  A. 
There  followed  immediately  declara- 
tions to  the  following  effect — (1)  That 
the  shares  in  question  should  not  be 
payable  to  the  grandchildren  till  the 
death  of  both  parents,  who  were  mean- 
time to  receive  the  income ;  (2)  That  E, 
one  of  the  grandchildren  (otherwise 
provided  for)  should  not  participate 
in  the  bequest ;  (3)  That  in  the  case  of 
any  of  the  grandchildren  dying  without 
issue  before  the  period  of  payment,  such 
predeceasers'  shares  should  go  to  their 
surviving  brothers  and  sisters,  unless 
the  predeceasers  left  children,  in  which 
case  such  children  should  take  their 
parents'  share. 

There  were  four  grandchildren,  C,  D, 
E,  F.  The  testator's  widow  died  in 
1871 ;  the  survivor  of  the  grandchil- 
dren's parents  in  1901.  C  died  without 
issue  in  1883.  D  died  in  1895  leaving 
issue  still  surviving.  E  died  in  1880 
leaving  a  son  G  surviving.  F  was 
still  alive. 

In  a  special  case  brought  to  determine 
the  rights  of  parties  in  the  succession 
to  C,  held  (1)  that  vesting  of  the  grand- 
children's shares  was  postponed  till  the 
death  of  their  mother  in  1901 ;  (2)  that 
the  express  exclusion  of  E  sufBced  per 
se  to  exclude  his  son  G;  (3)  that  ID'S 
issue,  as  conditional  institutes  and  in 
their  own  right,  took  only  D's  original 
share  of  the  bequest  and  not  the  pro- 
portion of  C's  share  which  would  have 
accresced  to  D  had  D  survived  the  life- 
rentrix ;  (4)  that  the  whole  of  D's  share 
by  the  express  clause  of  survivorship 
was  carried  to  F. 

Martin  v.  Holgate,  (1866)  L.R.,  1 E.  &  I. 
Ap.  175,  and  Young  v.  Robertson,  1862, 
4  Macq.  337  (second  case),  discnissed. 
This  was  a  special  case  brought  to  deter- 
mine certain  questions  arising  on  the  trust- 
disposition  and  settlement  of  Alexander 
Macfarlane  of  Thornhill,  who  died  on  11th 
March  1863.  By  his  trust-disposition  and 
settlement  he  conveyed  his  whole  estate  to 
trustees  for  various  purposes. 

By  the  secoTid  purpose  the  truster  directed 
his  trustees  to  pay  to  his  spouse  Mrs  Helen 
Mitchell  or  Macfarlane,  in  case  she  should 
survive  him,  an  annuity  of  £200  sterling, 
and  also  to  allow  her  the  liferent  use  of  the 
mansion-house  of  Thornhill  and  others. 
Tij  the  third  purpose  he  further  directed 
his  trustees,  after  payment  of  said  annuity, 
to  pay  and  divide  the  free  income  arising 
from  his  heritable  estate  and  also  from  his 
moveable  estate,  until  divided  as  therein 
appointed,  among  his  children  or  grand- 
children (whose  share  of  income  should  be 
paid  as  after  appointed)  according  to  the 
proportions  of  tne  residue  of  his  estates 
payable  to  them  as  thereinafter  directed. 
By  t\ie  fourth  piirpose  the  truster  directed 
his  trustees,  within  twelve  months  after 
his  decease,  or  sooner  if  his  trustees  should 
be  in  a  position  to  do  so  (after  setting  aside 
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such  a  sum  as,  together  with  the  income  of 
heritage,  should  &e  sufficient  to  provide  for 
his  ■widow's  annuity),  to  convert  his  move- 
able estate  into  cash,  and  pay  and  divide 
the  same  among  his  sons  and  daughter 
and  grandchildren  in  the  proportions  there- 
inafter directed,  the  grandchildren's  shares 
to  be  deposited  in  bank  or  invested  as  there- 
inafter mentioned.  By  the  iifth  purpose 
the  truster  directed  his  trustees  at  the 
expiry  of  twelve  months  after  the  death 
of  the  survivor  of  himself  and  his  wife  to 
invest  l/24th  share  of  his  means  and  estate 
for  behoof  of  Alexander  Macfarlane  junior, 
his  eldest  son,  and  Mrs  Marion  Clark  Scott 
or  Macfarlane,  his  spouse,  in  liferent  allen- 
arly,  and  Alexander  Macfarlane  teriiiis, 
their  son,  in  fee ;  said  liferent  to  the  spouses 
being  terminable,  and  said  provision  being 

Eayaole  to  the  fiar  on  his  attaining  twenty- 
ve  years  of  age,  an  event  which  happened. 
By  the  seventh  purpose  the  truster,  on  the 
narrative  that  the  existing  children  of  his 
marriage  were  his  sons  Alexander  and 
Robert  and  his  daughter  Helen,  then  Mrs 
M 'Kicking,  directed  his  trustees,  on  the 
expiry  of  twelve  months  after  the  decease 
of  the  longest  liver  of  himself  and  his  said 
spouse,  or  so  soon  thereafter  as,  in  the 
opinion  of  his  said  trustees,  should  be 
advantageous  for  the  interest  of  the  trust, 
to  convert  the  whole  of  nis  estates,  herit- 
able and  moveable,  into  cash,  so  far  as  not 
then  done,  and  to  divide  the  same  (includ- 
ing therein  the  proceeds  of  his  heritage  and 
certain  other  sums  therein  mentioned)  into 
twenty-four  equal  parts  or  shares,  and  pay 
the  same  (with  the  exception  of  the  one 
twenty-fourth  part  or  share  dealt  with  in 
the  fifth  purpose)  to  and  among  his  children, 
namely,  Alexander  Macfarlane  junior  seven 
parts,  Robert  Macfarlane  eight  parts,  Mrs 
M'Mickin^  five  parts,  "  and  to  the  children 
of  the  said  Alexander  Macfarlane  junior, 
my  son,  the  remaining  three  parts  or  shares, 
and  which  three  parts  or  shares  shall  not 
be  paid  to  my  said  grandchildren  as  afore- 
said, but  shall  be  invested  by  my  said 
trustees  on  good  security,  and  the  annual 
income  or  interest  derived  therefrom  shall 
be  made  payable  to  my  said  son  Alexander 
Macfarlane  and  Mrs  Marion  Clark  Scott  or 
Macfarlane,  his  spouse,  during  their  joint 
lives,  and  to  the  said  Alexander  Macfarlane, 
my  son,  during  his  life,  in  case  he  survive 
his  said  spouse,  and  to  his  said  spouse,  in 
case  she  survive  him,  so  long  as  she  shall 
continue  his  widow,  and  that  half-yearly 
for  and  during  the  whole  period  of  their 
respective  lives ;  and  upon  the  death  of  the 
longest  liver  of  my  said  son  and  his  spouse, 
or  in  the  event  of  her  entering  into  a  second 
marriage,  I  direct  and  appoint  my  said 
trustees  to  divide  the  said  three  twenty- 
fourth  parts  or  shares  equally  between  and 
among  his  children  (the  said  Alexander 
Macfarlane  tertixia,  my  ^andson,  being 
always  excluded  from  participation  in  such 
division),  share  and  share  alike."  By  the 
eighth  purpose  of  his  said  trust-disposition 
and  settlement  the  truster  further  provided 
as  follows ; — "  In  the  event  of  the  death  of 
any  one  or  more  of  my  said  children  l)efore 
the  period  of  division  above  pointed  out, 


without  leaving  lawful  issue  of  his,  her,  or 
their  bodies,  I  hereby  direct  and  appoint 
my  said  trustees  to  pay  and  divide  the 
share  of  such  deceaser  or  deceasers  equally 
among  the  survivors  of  the  children  of 
Alexander  Macfarlane  junior,  my  son, 
share  and  share  alike,  out  should  such 
deceaser  or  deceasers  leave  lawful  issue  of 
his,  her,  or  their  bodies,  then  such  issue 
shall  be  entitled  to  their  parent's  share; 
and  in  the  event  of  the  decease  of  any  of 
my  said  grandchildren  before  the  period  of 
payment  of  their  shares,  without  leaving 
issue  of  his,  her,  or  their  bodies,  then  and 
in  that  case  I  direct  my  trustees  to  pay 
and  divide  the  share  of  such  deceaser  or 
deceasers  equally  among  his,  her,  or  their 
brothers  and  sisters,  but  should  such  grand- 
child or  grandchildren  leave  lawful  issue  of 
his,  her,  or  their  bodies,  then  such  issue 
shall  be  entitled  to  their  parent's  share." 

The  truster  was  survived  by  his  widow 
and  by  his  two  sons  Alexander  Macfarlane 
junior  and  Robert  Macfarlane,  and  his 
daughter  Mrs  Helen  Macfarlane  or  M'Mick- 
in^  (with  the  two  latter  and  their  shares 
this  case  is  not  in  any  way  concerned). 

The  truster's  widow  died  on  22nd  March 
1871.  Alexander  Macfarlane  junior  died 
on  1st  October  1871.  Mrs  Marion  Clark 
Scott  or  Macfarlane  never  remarried  and 
died  on  9th  October  19(H.  Alexander  Mac- 
farlane junior  was  survived  by  four  chil- 
dren, the  only  ones  of  the  marriage,  the 
youngest  of  whom  was  born  in  1861,  namely, 
Alexander  Macfarlane  tertivji,  John  Scott 
Macfarlane,  Jane  Scott  Macfarlane,  and 
Robert  Craig  Macfarlane. 

Alexander  Macfarlane  tertius  died  on 
3rd  October  1880,  leaving  an  only  son, 
William  Henry  Macfarlane  (the  fifth  party 
to  the  special  case). 

Jane  Scott  Macfarlane  married  James 
Ferrie,  and  by  her  antenuptial  contract 
dated  8th  December  1883  conveyed  to 
trustees  the  whole  property  belonging  to 
her  or  that  might  belong  to  her  during  the 
marria«;e.  Her  marriage-contract  trustees 
were  the  third  parties  to  the  special  case. 
She  died  on  26th  February  1895  without 
leaving  a  settlement,  survived  by  her  hus- 
band and  four  children,  who  were  the  fov/rth 
parties  to  the  special  case. 

John  Scott  Macfarlane  died  intestate  and 
unmarried  on  16th  September  1883. 

Robert  Craig  Macfarlane  was  still  alive 
and  was  the  second  party  to  the  case. 

On  the  death  of  Mrs  Marion  Clark 
Scott  or  Macfarlane  on  9th  October  19M, 
the  3/24th  shares  of  the  ti'uster's  estate, 
destined  by  the  seventh  purpose  to  the 
children  of  Alexander  Macfarlane  junior, 
became  divisible.  Questions  of  difficulty 
having  arisen  with  regard  to  them,  and  in 
particular  as  to  the  date  of  vesting  of  the 
shares,  and  as  to  the  succession  to  the  share 
destined  to  John  Scott  Macfarlane,  a  special 
case  was  presented  for  the  opinion  and  judg- 
ment of  the  Court  (the  trustees  of  Alexander 
Macfarlane  senior  being  the  first  parties), 
in  which  the  questions  were  the  following : — 
"  (1)  Did  the  right  to  said  3/24th  shares  ofthe 
truster's  estate  vest  in  the  beneficiaries  not 
later  than  the  date  of  the  death  of  the  trus- 


DigitizedbyV^OOQlC 


496 


The  Scottish  Law  Reporter.— Vol.  XLIII.  [ 


'•Ti».». 
Um.  16,  I9a& 


ter's  widow  in  1871?  Or  (2)  Was  vesting 
postponed  until  the  death  of  Mrs  Marion 
Clark  Scott  or  Macfarlane  in  19M?  (3)  In 
the  event  of  question  2  being  answered  in 
the  aiSnnative,  does  the  lapsed  share  of 
the  said  John  Scott  Macfarlane  accresce 
and  now  fail  to  be  paid  by  the  first  parties — 
(a)  To  the  party  of  the  second  part  alone  ? 
Or  (6)  Equally  between  the  second  party 
and  the  representatives  of  Mrs  Femie  ?  0^ 
(c)  Equally  between  the  second  party,  the 
representatives  of  Mrs  Fernie,  and  the 
fifth  party  ?  (4)  In  the  event  of  branch  (6) 
or  branch  (c)  of  question  3  being  answered 
in  the  alHrmative,  does  Mrs  Femie's  share 
of  said  accrescing  share  fall  to  be  pMd  to 
the  parties  of  the  third  or  to  the  parties  of 
the  fourth  part?" 

The  second  i>arty  contended  that  vesting 
in  the  grandchildren  was  postponed  to  the 
date  of  the  death  of  the  liferentrix  Mrs 
Marion  Clark  Scott  or  Macfarlane  in  1901  — 
Ymung v.  i{oii«rte(m,]l8Q2] 4  Macq. 314 ;  Bvm- 
man  v.  Bowman,  July  25, 1860, 1  P.  (H.L.)eO, 
36  S.L.R.  960;  Parlane's  Trustees  v.  Parlane, 
May  17, 1902, 4  F.  806.  SB  S.L..R.  632 ;  Forresea 
Trustees  v.  MiteheWa  Trustees,  March  17, 
lOM,  6  F.  616,  41  S.LuR.  421.  As  the  only 
(nrandchild  alive  at  that  dat<!  he  was,  under 
the  eighth  purpose,  entitled  to  the  whole 
of  the  lapsed  snare  of  John  Scott  Macfar- 
lane. In  any  event  the  express  exclusion 
of  Alexander  Macfarlane  tertitts  entirely 
barred  the  fifth  party,  his  son,  from  taking 
any  share. 

The  third  parties  contended  that  vesting 
took  place  in  1871  at  the  death  of  the  trus- 
ter's widow—  Wood  V.  NeilCa  Trustees, 
November  6,  1806,  24  B.  105,  3t  S.L.R.  107 ; 
Fairgneve  and  Others  {Stirling's  Trustees) 
V.  Stirling  and  Others,  34  S.L.R.  80. 
There  was  a  distinct  direction  in  the 
seventh  purpose  to  pay ;  Uie  liferents  were 
merely  burdens  on  the  fee.  The  eighth  pur- 
pose properly  constinied  did  not  apply  to 
the  three  shares  in  question,  but  to  the 
twenty  shares  with  which  the  case  was  not 
concerned.  Accordingly  they  were  entitled 
to  one  original  share  and  one-half  of  John 
Scott  Macfarlane's  share.  If,  however,  vest- 
ing were  postponed  as  regarded  original 
shares  until  1904,  that  did  not  apply  to 
accrescing  shares,  and  the  share  which 
would  have  fallen  to  John  Scott  Macfarlane 
vested  as  at  the  date  of  his  death  in  1883  in 
his  then  surviving  brother  and  sister,  viz., 
the  second  party  and  Mrs  Femie.  TTiey 
accordingly,  as  her  marriage-contract  trus- 
tees, were  entitled  to  one-half  thereof.  The 
case  of  Martin  v.  Holgate,  quoted  below, 
and  founded  on   by  the  fourth  and  fifth 

F»arties,  was  opposed  to  Voung  v.  Robertson, 
1862]  4  Macq.  337  (second  case).  They  also 
referred  to  Cattanach'a  Trustees  v.  Catia- 
nach,  November  28,  1901,  4  F.  205,  30  S.L.R. 
154;  While's  Trustees  v.  White,  June  20, 
1806,  23  R.  836,  .S3  8.L.R.  660. 

The  fourth  parties  contended  that  vesting 
took  place  in  1004,  and  that  they  as  issue  01 
Mrs  Fernie  took  under  the  conditional  in- 
stitution in  the  eighth  purpose  asconditional 
institutes  and  in  their  own  right  or  other- 
wise in  virtue  of  the  conditio  ai  institvius 
sine  liberis  decesserit,  not  only  the  original 


sh««  destined  to  her  but  also  the  propn^ 
tion  which  wonld  have  aecmed  to  her  cf 
John  Scott  Macfariane's  share  if  slie  had 
survived  the  liferentriz.  They  fonnded  on 
MarHn  v.  HolgaU,  L..R  1  H.L.  175 ;  M'Ldu«n 
on  Wills  and  Sncoeasion,  i,  704;  Jannan 
on  Wills,  5th  ed.,  ii.  1045;  Tfieobald  on 
Wills,  6th  ed.,  6tf;  in  re  ITooUcy.  [1903] 
2  Ch.  206.  Their  parent's  right  imgfat  be 
conditioned  on  her  survivance  of  a  certain 
person  or  event,  but  it  did  not  follow  that 
these  conditions  were  to  be  held  as  attach- 
ing also  to  the  children's  Interest. 

The  fifth  party  maintained  that  vesting 
took  place  in  1871.  The  exclusion  of  his 
father  Alexander  Macfarlane  tertius  was 
contained  only  in  the  sevenUi  purpose  and 
was  not  repeated  in  the  eighth  purpose  that 
dealt  with  accrescing  shares.  Accordingly 
as  an  heir  in  mobilibus  of  John  Scott  l^Mc- 
farlane  he  would  succeed  to  part  of  his 
share.  Otherwise,  if  vesting  did  not  take 
place  until  1004,  Martin  v.  HolgaU  and  the 
other  authorities  quoted  above  applied,  and 
he  took  part  of  the  share  which  would  have 
fallen  to  John  Scott  Macfarlane. 

At  advising— 

Lord  Ktllacht — ^This  question  relates 
to  3/24th  parts  of  the  estate  of  the  late 
Alexander  Macfarlane  senior  which  are 
bequeathed  to  his  grandchildren — the  child- 
ren of  his  son  Alexander  Macfarlane  junior. 
The  gift  is  in  the  first  place  expressed 
absolutely,  and  in  favour  of  all  the  grand- 
children as  at  the  death  of  the  truster's 
widow.  But  then  it  is  inunediately  quali- 
fied by  declarations  to  the  effect  (1)  that 
the  shares  in  question  should  not  be  payable 
to  the  grandchildren  till  the  death  of  both 
their  parents,  who  are  meantime  to  receive 
the  income ;  (2)  that  one  of  the  grand- 
children Alexander  Macfarlane  fertiuB  (who 
had  a  special  provision  otherwise)  should 
not  participate  in  the  bequest ;  and  (3)  that 
in  tne  case  of  any  of  the  grandchildren 
dying  without  issue  before  the  period  of 
payment,  such  predeceasers'  shares  should 
go  to  their  surviving  brothers  and  sisters, 
unless  the  predeceasers  left  children,  in 
which  case  such  children  should  take  their 
parent's  share. 

There  were  in  all  four  grandchildren, 
three  sons  and  a  daughter.  The  trustei's 
widow  died  in  1871.  The  survivor  of  the 
grandchildren's  parents  died  in  1904.  Be- 
tween those  dates  three  of  the  four  grand- 
children died.  One  (John  Scott  Macfarlane) 
died  without  issue  in  1883.  Another  (the 
daughter  Mrs  Fernie)  died  in  1806  leaving 
issue,  who  all  still  survive.  The  third  prc>- 
deceaser  was  Alexander  Macfarlane  terttua, 
the  grandchild  excluded  from  the  bequest. 
He  died  in  1880  leaving  a  son  who  still 
survives. 

The  first  question  is  whether  the  interests 
in  the  bequest  of  John  Scott  Macfarlane 
and  Mrs  Femie  vested  in  them  in  1871  at 
the  death  of  their  grandmother,  or  only  on 
the  death  of  their  mother,  the  survivor  of 
their  parents,  in  19M.  I  am  of  opinion 
that  the  latter  is  the  correct  view  upon  the 
terms  of  the  settlement.  The  clauses  of 
survivorship   and   conditional    institution 
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are  expressly  referable  to  predecease  of  the 
■period  of  •payment ;  and  it  is  not,  I  think, 
possible  to  contend  that  the  period  of 
payment  referred  to  was  any  other  than 
the  i>eriod  at  which  the  liferent  of  the  last 
survivor  of  the  grandchildi-en's  parents 
expired.  That  is  tne  sole  period  at  which 
the  actual  payment  of  the  gfrandchildren's 
shares  is  directed. 

The  next  question  is,  whether  the  fifth 
party,  the  child  of  Alexander  Macfarlane 
tertiua,  takes  a  share  of  the  thus  lapsed 
share  of  John  Scott  Macfarlane.  He  claims 
to  do  so  on  the  footing  that  the  conditional 
institution  of  issue  applies  as  well  to 
devolved  as  to  original  shares.  In  his  case, 
however,  no  such  question,  in  my  opinion, 
really  arises.  His  father  Alexander  Mac- 
farlane tertiua  was  expressly  excluded  from 
the  bequest,  and  that  being  so  the  fifth 
party  cannot,  it  seems  to  me,  take  any 
interest  which  his  father  could  not  have 
taken  were  he  now  alive. 

The  remaining  question  is,  whether  Mrs 
Fernie's  children  take,  as  conditional  in- 
stitutes and  in  their  own  right,  not  o'nly 
her  original  share  of  the  bequest  (as  to 
which  there  is  no  dispute),  but  also  the 

Eroportion  which  would  have  accnied  to 
er  if  she  had  survived,  of  the  share  of  her 
brother  John  Scott  Macfiu> 
As  to  that  we  had  an  ingenious 
argument  founded  on  the  English  case  of 
Martin  v.  Bolgate,  L.B.,  1  Eng.  and  Ir. 
App.  175.  And  it  is  true  that,  if  the  event 
had  here  occurred  of  the  death  of  one  or 
more  of  Mrs  Fernie's  children  between 
their  mother's  death  in  1896  and  the  period 
of  division  in  1904,  there  might  have  been 
an  interesting  question  as  to  whether,  on 
the  doctrine  of  Marlin  v.  Holgate,  such 
deceasing  children  took  on  their  mother's 
death  an  independent  vested  interest — not 
contingent  on  their  surviving  the  period  of 
division — in  their  mother's  original  share. 
But  that  question,  which  was  the  only 
point  argued  or  considered  in  the  case  of 
Martin  v.  Holgate,  does  not  of  course  arise 
here.  We  have  here  to  deal  only  with  an 
accrescing  or  devolved  share,  the  share  of 
John  Scott  Macfarlane,  as  to  which  there  is 
an  express  clause  of  survivorship  carryinp, 
in  the  event  which  occurred,  the  shares  in 

guestion  to  the  second  party,  his  surviving 
rother.  Now,  having  carefully  considered 
both  the  argumente  and  the  judgments  in 
the  case  of  mariin  v.  Holgate,  I  have  come 
to  the  conclusion  that  the  decision  in  that 
case  is  here  inapplicable.  In  other  words 
it  appears  to  me  to  be  clear  that  with 
respect  to  devolved  shares  the  ruling 
decision  is  that  of  Young  v.  Sobertaon,  i 
Macq.  337.  I  mean  the  decision  under  the 
second  appeal  in  that  case,  which  practically 
I  think  rules  this  particular  question. 

LoBD  Stormonth  Dabling — The  testa- 
tor, who  died  in  1S63,  was  survived  by  his 
wife  and  three  children.  His  wife,  to  whom 
he  left  a  liferent  annuity  and  other  provi- 
sions, died  on  22nd  Marcn  1871.  The  gene- 
ral scheme  of  his  settlement  was,  that  at 
the  expiry  of  twelve  months  from  the  de- 
cease of  the  longest  liver  of  himself  and 
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his  spouse  his  trustees  should  convert  the 
whole  of  his  estates,  heritable  and  move- 
able, into  cash  (subiect  to  certain  options  to 
his  children  about  his  heritable  estate),  ajid 
divide  the  same  into  twenty-four  equal 
parts  or  shares.  Twenty  of  these  shares 
were  to  be  paid  in  specified  proportions  to 
his  children  or  their  issue.  'The  remaining 
four  shares  were  to  go  to  his  grandchildren, 
the  children  of  his  eldest  son  Alexander 
Macfarlane.  Of  these  four  shares  one  was 
separately  dealt  with  by  the  fifth  purpose 
of  the  settlement,  with  the  effect  or  giving 
it  to  his  grandchild  Alexander  Macfarlane 
tertitia  when  he  attained  twenty-five  years 
of  age.  No  question  arises  about  that  one- 
twenty-fourtn  share.  The  controversy  re- 
lates entirely  to  the  vesting  of  the  remain- 
ing three -twenty -fourth  shares,  of  the 
value  of  £2300  or  thereby,  the  directions  as 
to  which  are  to  be  found  in  the  sevenUi 
and  eighth  purposes  of  the  settlement. 

By  these  directions  the  three  shares  were 
to  be  liferented  by  the  testator's  son  Alex- 
ander and  his  wife  Mrs  Marion  Macfarlane 
and  the  survivor,  being  the  father  and 
mother  of  the  family  to  whom  the  fee  was 
destined.  The  father  died  on  1st  October 
1871.  The  mother  survived  till  9th  October 
1904.  At  the  death  of  the  father  the  family 
were  four  in  number — (1)  Alexander  tertius, 
whom  I  have  mentioned  above  and  who 
died  on  3rd  October  1880;  (2)  John  Scott 
Macfarlane,  who  died  unmarried  on  10th 
September  1883;  (3)  Jane  Scott  Macfar- 
lane, who  'entered  into  an  antenuptial 
contract  of  marriage  on  8th  December 
1883,  married  Mr  J.  A.  Fernie,  and  died  on 
28th  February  1895,  leaving  four  children 
who  survive ;  and  (4)  Robert  Craig  Macfar- 
lane, who  also  survives. 

Although  the  words  of  the  seventh  pur- 
pose profess  to  give  the  three  shares 
"  to  the  children  of  the  said  Alexander 
Macfarlane  junior,  my  son,"  they  must 
be  read  in  connection  with  the  words 
which  follow,  where  the  testator  directs 
his  trustees,  upon  the  death  of  the  longest 
liver  of  the  said  son  and  his  spouse,  "tx) 
divide  the  said  twenty-three  parts  or  shares 
equally  between  and  among  his  children 
(the  said  Alexander  tertius,  my  grand- 
son, being  always  excluded  from  participa- 
tion in  such  division)."  The  reason  of 
this  exclusion  was  plainly  that  Alexander 
tertius  had  got  a  whole  share  to  himself 
by  the  operation  of  the  fifth  purpose. 
At  his  death,  however,  he  left  a  son,  who 
i%  the  fifth  party  to  the  case,  and  claims 
to  participate  through  his  father  in  the 
share  which  would  have  fallen  to  John  Scott 
Macfarlane  had  he  survived  the  liferen- 
trix.  The  other  claimants  (not  counting 
the  trustees  of  the  testator)  are  Robert,  the 
only  surviving  grandchild,  the  marriage- 
contract  trustees  of  Mrs  Fernie  and  tne 
Fernie  children. 

The  eighth  purpose  of  the  settlement,  on 
the  terms  of  which  the  question  mainly 
turns,  deals  first  with  the  contingency  of 
the  death  of  any  of  the  testator's  own  chil- 
dren before  the  period  of  division  (i.e. ,  twelve 
months  after  the  decease  of  the  testator's 
widow )  without  leaving  lawful  issue.    With 
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that  part  of  the  clause  we  are  not  concerned. 
But  then  the  clause  goes  on  to  provide— 
"And  in  the  event  of  the  decease  of  any  of 
my  said  grandchildren  before  the  period  of 
payment  of  their  shares  without  leaving 
lawful  issue  of  his,  her,  or  their  bodies, 
then  and  in  that  case  I  direct  my  trustees 
to  pay  and  divide  the  share  of  such  de- 
ceaser  or  deceasers  equally  among  his,  her, 
or  their  brothers  and  sisters,  but  should  such 
grandchild  or  grandchildren  leave  lawful 
issue  of  his,  her,  or  their  bodies,  then  such 
isBueshall  be  entitled  to  theirparents' share," 

Now,  what  is  the  "period  of  payment" 
there  mentioned?  Clearly,  as  it  seems  to 
me,  the  death  of  the  longest  liver  of  Mr  and 
Mrs  Alexander  Macfanane,  which  took 
place  on  9th  October  1904.  Before  that 
date  three  of  the  grandchildren  had  died, 
two  leaving  issue,  viz.,  Alexander  and 
Mrs  Pernie,  one  leaving  no  issue,  viz.,  John. 
The  issue  so  left,  by  force  of  the  clause 
which  I  have  just  quoted,  would  un- 
doubtedly "be  entitled  to  their  parents' 
share."  But  Alexander  tertius  was  by  the 
7th  purpose  expressly  excluded  from  par- 
ticipation in  the  division  which  was  to  take 
place  on  the  death  of  the  liferentrix,  and 
therefore  I  fail  to  see  how  his  son,  as  repre- 
senting hira,  could  possibly  take  anytning 
which  his  father  could  never  have  taken. 
With  regard  to  Mrs  Fernie,  her  issue  are 
admittedly  entitled  to  take  her  original 
share ;  but  with  regard  to  the  share  which 
would  have  accresced  to  her  by  her  surviv- 
ance  of  John,  if  she  had  also  survived  the 
liferentrix,  I  think  that  her  issue  are 
excluded  by  the  express  terms  of  the  8th 
purpose,  even  apart  from  the  decision  on 
the  second  point  in  the  leading  case  of 
YoTMig  V.  Robertson,  4  Macq.  314  and  337 — 
the  point  relating  to  the  appeal  of  John 
Lawford  Young.  The  claim  of  her  mar- 
riage-contract trustees  could  only  succeed 
on  the  footing  that  a  right  had  vested  in 
her  at  the  date  of  her  marriage-contract  in 
1883,  which  is  inconsistent  with  the  declared 
date  of  payment,  and  therefore  of  vesting, 
being  9th  October  1804. 

An  argument  was  founded  by  the  fourth 
and  fifth  parties  on  the  case  of  Martin  v. 
Holgate,  L.B.,  1  Eng.  and  Ir.  App.  175,  as 
affecting  the  right  which  is  said  to  have 
accresced  from  John.  That  was  a  case 
of  the  highest  authority,  decided  in  the 
House  of  Lords  in  1886  by  the  same  Law 
Lords  who  had  decided  the  case  of  Young 
V.  Robertson  four  years  before.  It  dealt 
with  a  direction  to  trustees  to  pay  the  pro- 
ceeds of  the  testator's  estate  to  his  wife  for 
life,  and  "after  her  decease  to  distribute 
and  divide  the  whole  amongst  such  of  my 
four  nephews  and  nieces"  (naming  them)  "as 
shall  be  living  at  the  time  of  her  decease ; 
but  if  any  or  either  of  them  should  then  be 
dead  leaving  issue,  such  issue  shall  be 
entitled  to  their  father's  or  mother's  share." 
Three  of  the  nephews  predeceased  the  testa- 
tor's widow,  two  of  them  without  ever 
having  had  a  child,  one  of  them  leaving  a 
daughter,  who  herself  predeceased  the 
widow.  In  these  circumstances  it  was  held 
that  this  daughter,  upon  her  father's  death, 
took  a  vestea  interest  in  the  share  which 


if  he  had  survived  he  would  have  taken,  on 
the  ground  that  the  fact  of  the  gift  to  the 
parent  being  contingent  did  not  affect  the 
nature  of  the  gift  to  the  issue,  which  was 
an  independent  bequest.  The  declaration 
by  the  House  undoubtedly  bore  that  the 
daughter  took  a  vested  interest  in  one- 
fourth  of  the  residuary  estate  of  the  testa- 
tor, which  implied  that  her  representatives 
took,  not  merely  her  father's  original  share, 
but  that  they  participated  with  the  surviv- 
ing uncle  and  aunts  in  the  share  which  had 
been  destined  to  one  of  the  uncles  who  had 
predeceased  the  testator's  widow.  The 
share  of  the  other  uncle  had  lapsed  by  his 
predeceasing  the  testator. 

Now,  all  I  can  say  about  that  case  is,  that 
if  there  is  any  inconsistency  between  it  and 
Young  v.  Robertson  (which  is  diflQcult  to 
believe,  as  the  tribunal  was  the  same  and 
the  interval  of  time  between  the  two  deci- 
sions was  so  short),  Young  v.  Robertson 
must  rule,  as  being  an  appeal  from  Scotland 
expressly  governed  by  a  series  of  Scottish 
decisions.  Undoubtedly  there  the  declara- 
tion of  the  House,  differing  in  result  from 
the  declaration  in  Martin  v.  Holgate, 
admitted  the  appellant  John  Lawford 
Young  to  the  share  originally  given  to  his 
father,  but  debarred  him fronaparticipating 
in  the  share  of  a  legatee  (William  Mac- 
dougall)  who  had  died  before  the  appel- 
lants father.  Now,  it  is  only  as  regards 
the  share  accrescing  from  John  Macfarlane 
that  the  case  of  Martin  v.  Holgate  is 
founded  on.  It  is  not  required  to  help  the 
claim  of  the  fourth  parties  to  their  mother's 
original  share,  which  is  not  disputed.  It 
cannot  help  the  fifth  party  to  claim  as  his 
father's  share  what  his  father  was  excluded 
from  for  a  reason  independent  of  surviv- 
ance.  It  thus  touches  only  a  small  part  of 
the  case,  and  it  seems  to  me  that  to  apply 
it  here  would  be  inconsistent  with  the 
whole  tenour  of  this  particular  deed,  and 
particularly  with  the  express  direction 
that,  in  the  event  of  any  of  the  grand- 
children dying  before  the  period  of  pay- 
ment without  leaving  issue,  the  share  of 
such  deceaser  should  be  paid  to  his,  her,  or 
their  brothers  and  sisters. 

I  am  therefore  for  answering  the  first 
question  in  the  negative,  the  second  ques- 
tion in  the  affirmative,  and  branch  (a)  of 
the  third  question  in  the  affirmative.  The 
fourth  question  and  branches  (ft)  and  (c)  of 
the  third  question  are  superseded. 

Lord  Justice-Clerk— That  is  my  opin- 
ion also. 

Lord  Low  was  absent. 

The  Court  pronounced  this  interlocutor: — 
"Answer  the  first  question  of  law 
therein  stated  in  the  negative,  and  the 
second  question  of  law  therein  stated 
ill  the  affirmative ;  answer  branch  (a) 
of  the  third  question  of  law  therein 
stated  also  in  the  affirmative :  Find  it 
unnecessary  to  answer  the  fourth  ques- 
tion of  law  therein  stated." 

Counsel  for  the  First  and  Second  Parties 
— Munro.  Agents — Murray,  Lawson,  tt 
Bailing,  S.S.C. 
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Counsel  for  the  Third  Parties— Ingram. 
Agent— David  Philip.  S.S.C. 

Counsel  for  the  Fourth  Parties— Paton. 
Agents— Ross  &  M'Oalhim,  S.S.C. 

Counsel  for  the  Fifth  Party  —  Laing. 
Agent— J.  Ferguson  Reekie,  Solicitor. 


Friday,  March  16. 

SECOND     DIVISION. 

[Lord  Johnston,  Ordinary. 

WOLFE  V.  ROBERTSON. 

Process—  Misnomer — Jurisdiction — Review 
— Small  Debt  Court— Diligence— Suspen- 
sion—Misnomer  of  Party  Obtaining  De- 
cree— Finality  of  Decree— Attempt  to  Sus- 
pend  DUigeruie   following   Decree  —  No 
Distinction  between  Suspension  of  Decree 
and  DUigencejFollowirM  it  —  Action  of 
Damages  for  Wrongful  Poinding— Jus- 
tices of  the  Peace  Srncdl  Debt  (Scotland) 
Act  1825  (6  Geo.  IV,  c.  48),  sees.  14  and  15. 
By  sees.  14  and  15  of  the  Justices  of 
the  Peace  Small  Debt  (Scotland)  Act 
1825   it   is   provided   that   small   debt 
decrees  shaU  not  (except  in  cases  not 
here  in  point)  be  "subject  to  advocation, 
nor  to  any  suspension,  appeal,  or  other 
stay  of  execxition  .  .  .  nor  .  .  .  redfiction 
before  the  Court  of  Session." 

A,  registered  under  the  Moneylenders 
Act  WOO  as  carrying  on  business  at  X 
under  the  name  of  "the  Exchange  Loan 
Company,"  lent  a  sum  of  money  to  B 
and  took  in  exchange  a  bill  drawn  by 
himself  in  the  name  of  "The  Exchange 
Loan  Company,  Limited,"  payable  at 
X  and  accepted  by  B.  B  having  failed 
to  repay  the  advance,  A  raised  an  action 
against  him  on  the  bill  in  the  Small 
Debt  Court  under  the  Act  of  1825  in  the 
name  of  "The  Exchange  Loan  Com- 
pany, Limited,"  and  obtained  a  decree 
in  the  following  terms :— "  Find  the 
above-designed  B  liable  to  the  also 
above-designed   Exchange  Loan  Com- 

gany,  Linuted,  in  the  sum  of  .  .  .  and 
ereby  decree  and  ordain  .  .  .  execution 
to  pass  hereon  by  poinding  ..."  B 
throughout  knew  that  A  was  the  Ex- 
change Loan  Company,  Limited,  and, 
although  present  m  Court,  raised_  no 
objection  to  the  instance  of  the  action. 
A  proceeded  afterwards  to  poind  B's 
effects.  B  brought  a  suspension  on  the 
ground  that  it  was  incompetent  to  do 
diligence  on  the  decree  because  of  the 
inaccurate  addition  of  the  word  "  Limi- 
ted" to  A's  registered  name.  He  also 
brought  an  action  for  damages  for 
wrongful  poinding. 

The  Court,  lioldtng  that  all  objections 
to  the  decree  and  diligence  were  fore- 
closed by  sees.  14  and  15  of  the  Act  of 
1825,  refused  the  suspension  and  assoil- 
zied the  defender  in  the  action  for 
damages. 
The  Justices  of  the  Pea<:e  Small  Debt  (Scot- 
land)  Act    1825    provides,  sec.   14— "The 


decree  g^ven  by  the  said  justices  in  any 
case  competent  to  them  by  this  Act  shall 
not  be  subject  to  advocation,  nor  to  any 
suspension,  appeal,  or  other  stay  of  execu- 
tion, excepting  only  in  the  case  of  consigna- 
tion, as  hereinbefore  provided  for  the  pur- 
pose of  a  rehearing  before  the  justices,  nor 
shall  be  set  aside  or  altered  in  an  action  of 
reduction  before  the  Court  of  Session  on 
any  other  gp^ound  except  that  of  malice  and 
oppression  on  the  part  of  the  justices,  nor 
shall  any  such  action  of  reduction  be  at  all 
competent  after  the  expiration  of  one  year 
from  the  date  of  the  decree  of  the  justices." 
Section  15  provides  that  in  case  of  a  re- 
duction being  brought  on  the  ground  of 
malice  and  oppression  the  pursuer  must 
find  sufficient  caution. 

Andrew  Robertson  was  under  section  2 
of  the  Moneylenders  Act  1900  (63  and  64 
Vict.  cap.  51)  registered  as  cairying  on 
business  as  a  moneylender  at  420  Lawn- 
market,  Edinburgh,  under  the  name  of 
the  "  Exchange  Loan  Company"  (without 
the  addition  of  the  word  "Limited").  On 
13th  February  1904  he  advanced  a  sum  of 
mone}^  to  Manuel  Wolfe  and  two  others, 
who  in  i-eturn  accepted  a  biU  in  the 
following  terms : — 

"Edinburgh,  13th  February  1904. 
"£3,  08.0d. 

"One  day  after  date  pay  to  us  or  our  order, 
within  our  office  at  429  Lawnmarket  here, 
the  sum  of  three  pounds  sterling,  for  value 
received. 

"  To  Freda  Funk,  broker, 
18  South  Richmond 
Street,  Edinburgh. 
Walter     Funk, 
broker,  2  Pleasance, 
Edinburgh. 
Manuel    Wolfe,   rag 
merchant,  13  Rich- 
mond Place,  Edin- 
burgh." 
Being    unable    to    get   payment   of    his 
advance,  Robertson,  under  the   name  of 
the   Exchange   Loan   Company,   Limited, 
brought  an  action  against  vVolfe  and  the 
other  two  debtors  in  the  Justice  of  Peace 
Small  Debt  Court,  Edinburgh.     When  the 
case  was  called    in   Court   the  two  other 
debtors  allowed  decree  in  absence  to  go  out 
against  them.     Wolfe  was  present  in  Court 
and  consented  to  decree  and  took  no  objec- 
tion to  the  instance  of  the  action.     Decree 
was  accordingly  given  on  31st  October  1904, 
finding  the  defenders  liable  to  the  "above 
designed  Exch  ange  Loan  Company,  Limited, 
pursuers,  in  the  sum  of  three  pounds  ten 
shillings  with  six  shillings  and  seven  pence 
of  expenses,"  and  decerning  and  ordaining 
"  instant  execution  of  arrestment,  and  also 
execution  to  pass  hereon  by  poinding  after 
a  charge  of  ten  free  days."     Throughout 
the  whole  transactions  there  was  no  doubt 
tliat  Wolfe  knew  that  Robertson  was  really 
the  pei-son  with  whom  he  was  dealing,  and 
that  the  Exchange  Loan  Company,  Limi- 
ted, was  simply  a  business  name  assumed 
by  him.     On  the  15th  of  June  Robertson 
executed  apoinding  of  Wolfe's  effects  under 
the  above  decree.    After  the  poinding  was 
partially  executed  Wolfe  paid  £2  to  account 
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of  the  amoant  in  the  decree,  taking  no 
objection  ^tber  to  the  decree  or  the  dili- 
gence iriiicb  had  toiiowed  upon  it.  Sabae- 
qncntly,  however,  be  brooght  a  note  of 
•ospenrion  and  interdict  in  the  Court  of 
Setimon  against  Bobertaon,  in  which  he 
•ougbt  to  interdict  "the  respondent  and 
all  others  frcmi  proceeding  in  any  manner 
of  way  with  any  diligence  whatever  against 
the  eomplainer  upon  or  in  virtue  of  an 
alleged  or  pretended  decree  obtained  at 
the  instance  of  a  pretended  company  styled 
the  Exchange  Loon  Cknnpany,  lAtmtirA,  42B 
Lawnmarket,  Edinburgh,  against  the  com- 
plainer." 

In  his  averments  he  stated— "(Stat.  2) 
There  is  no  such  company  as  'The  Ex- 
change Loan  Company,  Liunited,'  nor  has 
there  ever  been  sach,  and  the  eomplainer 
iii  not  indebted  in  any  way  to  any  such 
company.  Although  the  said  pretended 
company  is  non-existent  and  fictitious,  yet 
the  respondent  is  executing  the  said  decree 
with  the  view  of  putting  the  money  which 
is  said  to  be  the  property  of  said  non- 
existent company  into  his  own  pocket.  He 
has  already  extorted  a  sum  of  £2  from  the 
eomplainer,  which  he  has  appropriated  to 
his  own  uses." 

He  pleaded — "(1)  The  pretended  decree  in 
question  being  at  the  instance  of  a  non- 
existent pursuer,  and  the  respondent  hav- 
ing illegally  and  unwarrantably  threatened, 
and  still  threatening,  to  put  the  said  decree 
into  force  without  lawful  authority,  inter- 
dict should  be  granted  as  craved,  with 
expenses." 

Subsequently,  when  the  case  was  before 
the  Inner  House,  the  eomplainer  added  an 
amendment,  in  which  he  stdted  that  he 
bad  ascertained  and  averred  that  there  was 
already  an  "Exchange  Loan  Company, 
Limited,"  registered  under  the  Companies 
Acts,  and  carrying  on  business  in  England. 

Simultaneously  with  the  note  of  suspen- 
sion and  interdict  Wolfe  brought  an  action 
against  Robertson  in  the  Court  of  Session 
in  which  he  sued  him  for  the  sum  of  £2S0  as 
damages  for  wrongful  and  illegal  poinding. 

In  bis  answers  the  defender  stated,  inter 
a2ia—"  Admitted  that  in  raising  andfollow- 
ing  forth  said  action  under  which  said 
decree  was  pronounced,  the  defender  repre- 
sented 'The  Exchange  Loan  Company, 
Limited.'"  In  the  Inner  House  he  added 
the  following  amendment :— "  The  defender 
is  reg^sterea  under  the  Moneylenders  Act 
1900  under  the  name  '  The  Exchange  Loan 
Company,'  of  which  company  he  is  the  sole 
partner.  Theadditionof  the  word 'Limited' 
to  the  name  of  said  company  was  made  by 
the  defender  in  the  bonaflde  belief  that  he 
was  entitled  to  do  so.  Throughout  the 
transactions  condescended  on,  the  pursuer 
was  well  aware  that  the  defender  was  really 
the  person  with  whom  he  was  dealing,  and 
that  the  Exchange  Loan  Company,  Limited, 
was  simply  a  business  name  assumed  by 
him."  ' 

The  defender  pleaded  in  the  action  for 
damages,  inter  alia — "(1)  The  action  is 
incompetent  and  untenable  in  respect 
that  the  small  debt  summons,  decree, 
and  warrant  following    thereon,   are  ex 


fade  Ksnlar  and  valid,  and  are  not  liahle 
to  be  cballeaged  or  set  aside  in  the  pt«- 
sent  action.  (2)  The  pmsner's  statements 
are  irrelevant  and  insufficient  to  sapport 
the  eiRichisions  of  tJie  snminofm.  (4>  The 
decree  libelled  od.  and  the  whole  prooeed- 
ings  following  thereon,  having  been  lex^ 
and  regular,  can  affcsd  no  groand  for 
damages  against  the  defender. 

On  19th  January  190S  the  Lotd  Ordinary 
( JOHXerrox)  pronounced  (1)  an  interiocntor 
in  the  note  of  suspension  and  interdict 
granting  the  interdict  craved :  (2)  an  inter- 
Ricutor  in  the  action  for  damages  repelling 
the  first,  second,  and  fourth  {deas-in-law 
for  the  defender,  and  assigning  a  day  for 
the  adjustment  of  issues. 

Opinion.— "There  are  here  two  actions 
arising  out  of  the  same  circamstanees — 
a  suspension  and  an  action  of  damages. 
They  must  I  think  be  s«>arately  considered. 
And  the  suspension  is  first  in  order. 

"  It  isasnspeiirion,orrather  asDspenaion 
and  interdict,  against  any  diligenoe  [mto- 
ceeding  against  the  eomplainer  in  virtue 
of  a  certain  Justice  of  Peace  Small  Debt 
decree,  of  date  SIst  October  1904.  It  is  not 
a  suspension  of  the  decree  itself.  Ilie 
decree  proceeds  on  a  small  debt  summons 
at  the  instance  of  the  Exchange  Loan  Com- 
pany, Limited,  429  Lawnmarket,  Edin- 
burgh, against  Freda  Funk,  Walter  Funk, 
and  Manuel  Wolfe,  the  latter  being  the 
only  eomplainer,  and  on  the  summons 
decree  went  out  against  the  defenders  for 
£3,  lOs.  and  68.  Id.  of  expenses,  and  con- 
taining the  usual  warrant  to  poind  after  a 
charge  of  ten  davs.  The  action  proceeded 
on  a  bill  for  £3,  all  as  set  forth  in  the 
account  annexed  to  the  summons.  There 
is  no  objection  to  the  regularity  of  the 
procedure. 

"The  person  against' whom  the  suspen- 
sion and  interdict  ia  brought  is  a  certain 
Andrew  Robertson,  moneylender, 420  Lawn- 
market, Edinburgh,  and  the  ground  of  sus- 
pension is  that  there  is  not,  and  never  has 
been,  any  such  company  as  the  '  Exchange 
Loan  Company,  Limited,'  that  the  company 
is  non-existent  and  fictitious,  that  the  corn- 
plainer  is  not  indebted  to  such  company, 
that  in  suing  the  eomplainer  along  Xiith 
the  two  Funks,  and  obtaining  decree  against 
them,  the  respondent  made  use  of  the  name 
of  this  fictitious  company,  and  that  be  is 
now  using  the  decree  so  obtained  for  his 
own  behoof. 

"  I  read  the  defences  as  an  admission 
that  there  is  no  such  limited  company  as 
the  'Exchange  Loan  Company,  Limited.' 
The  defender  was  bound,  on  the  oom- 
plainer's  challenge,  to  give  specific  in- 
formation as  to  its  constitution  and 
registration,  and  I  do  not  understand 
the    averment    that    the   respondent    re- 

E resented  the  'Exchange  Loan  Company, 
limited,'  as  anything  but  an  admission 
that  he  illegally  used  the  name  of  a 
fictitious  limited  company  to  represent 
himself  in  a  transaction  in  which  ne  was 
really  principal,  and  in  the  action  which 
he  raised  upon  it. 

"  The  decree  itself  is  protected  under  the 
Justice  of  Peace  SmaU  Debt  Act  1825  (6 
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Geo.  IV,  cap.  48),  section  14.  Elxcept  under 
the  provision  for  re-hearing  there  is  no 
possAiility  of  review  except  by  reduction, 
and  reduction  must  be  brougnt  within  a 
year  from  the  date  of  the  decree,  and  can 
proceed  only  on  the  ground  of  malice  and 
oppression  on  the  part  of  the  justices.  It 
-was  open  to  the  complainer  when  cited,  or 
on  an  application  for  re-hearing,  to  take  an 
objection  to  the  instance — in  fact,  a  double 
objection,  viz. — (1)  That  a  descriptive  firm 
cannot  sue  without  the  addition  of  three  of 
its  partners,  or  the  whole  if  less  than  three 
— A-nttrmofvy  Coal  Company,  4  Macph. 
1017,  per  Lord  President  Oolonsay;  and 
(2'j  that  the  Exchange  Loan  Company, 
Limited  was  non-existent  and  fictitious. 
But  the  opportunity  passed,  and  whether 
any  other  remedy  is  open,  review  under 
the  statute  cannot  now  be  had,  and  the 
decree  must  stand  for  what  it  is  worth — 
Bell  V.  Chunn,  21  D.  1009,  and  similar 
authorities. 

"The  question  remains  whether,  standing 
the  decree,  the  complainer  has  any  remedy. 
The  Act,  section  14,  awpra  oU.,  says  that 
the  decree  shall  not  be  subject  to  advoca- 
tion, &c.,  'or  any  other  stay  of  execution.' 
But  I  do  not  think  that  that  stands  in  the 
way  of  the  relief  sought.  It  is  true  that 
the  Court  refused  to  interfere  with  diligence 
proceeding  where  a  trifling  and  innocent 
mistake  had  been  made  in  the  Christian 
name  of  a  defender  in  a  small  debt  summons 
dM,m,modo  constdbat  de  persona  {Spalding 
V.  Valentine  &  Company,  10  R.  1092),  but 
c^the  second  part  of  Qray  v.  Smart,  19  R. 
aSZ.  But  here  there  has  been  no  innocent 
mistake.  An  act  has  been  committed 
which  the  Court  will  utterly  discoun- 
tenance, viz.,  the  unauthorised  assump- 
tion of  the  style  of  a  limited  company. 
I  cannot  find  that  there  is  any  penalty 
imposed  by  the  Companies  Act«i  on  such 
assumption,  but  it  is  nevertheless  a  fraud 
on  these  Acts,  and  may  well  be  an  element 
in  fraud  at  common  law.  But  one  thing  is 
certain,  that  at  any  step  the  Court  will 
stop  an  individual  using  the  name  of  such 
a  fictitious  limited  company.  The  decree 
may  stand.  I  may  not  be  able  to  suspend 
diligence  upon  it  by  the  company  in  whose 
name  it  proceeds.  But  as  there  is  no  such 
company  that  is  immaterial.  But  the 
statute  puts  no  obstacle  in  my  way  in 
stopping  the  use  by  an  individual  of  the 
decree  which  he  has  obtained  in  the  name 
of  a  fictitious  company.  The  deci-ee  is  not 
his  wan-ant,  and  he  has  no  ri^ht  to  use  it, 
though  he  has  deceived  the  justices  into 
granting  it. 

"I  shall  therefore  make  the  interdict 
perpetual,  with  expenses. 

"In  the  matter  of  the  action  for  damages 
for  wrongful  and  illegal  poinding  in  the 
circumstances  above  narrated  there  are 
certain  preliminary  pleas  which  require  to 
be  considered.  .  .  . 

[Hie  Lordship  discussed  pleas  1,  2,  and  4 
for  the  defender.] 

"  I  shall  therefore  repel  the  1st,  2nd,  and 
4th  pleas  for  the  defender,  and  appoint 
issues  to  be  lodged,  reserving  to  hear  the 
parties  as  to  whether  the  case  should  not 
be  sent  to  proof." 


Robertson  reclaimed  in  both  actions. 

Argued  for  the  appellant — The  respon- 
dent^ case  was  without  substantial  founda- 
tion ;  admittedly  he  was  the  appellant's 
debtor,  and  admittedly  it  was  really  the 
appellant  who  bad  poinded  his  effects,  so 
that  there  was  no  room  for  the  suggestion 
that  any  injustice  had  been  done  or  was 

foing  to  be  done  to  the  respondent.  Un- 
oubtedly,  however,  the  instance  in  the 
small  debt  action  was  technically  bad,  and 
if  timeous  objection  had  been  taken  the 
action  would  have  been  dismissed.  But 
the  decree  was  now  unchallengeable — Small 
Debt  Act  1825,  sections  14  and  15;  BeU  v. 
Ounn,  June  21, 1*59, 21 D.  1008— and  further, 
the  diligence  authorised  by  the  decree  was 
also  unchallengeable,  there  being  no  distinc- 
tion under  the  Small  Debt  Acts  between  a 
suspension  of  the  decree  itself  and  of  the 
diligence  following  it — Act  of  1825,  section 
14 ;  WUson  v.  Scott,  November  21,  1890,  18 
R.  233,  28  S.L.R.  127;  cf.  also  Graham  v. 
Findlay,  February  22,  1845,  7  D.  515. 
Diligence  could  therefore  be  done  by  the 
respondent  as  representing  the  Exchange 
Loan  Company,  Limited,  and  it  was  absurd 
to  say  that  the  addition  of  the  word 
"  Limited  "  affected  the  question  ;  it  was  a 
mere  nominal  misdescription,  which  was  a 
matter  of  no  moment — Spalding  v.  Valen- 
tine &  Company,  July  4,  1883,  10  R.  1092, 
20  S.L.B.  724;  TumbuU^.  Russell,  Novem- 
ber 15,  1851,  14  D.  45;  Keene  v.  Aitken, 
February  15,  1875,  12  S.L.R.  308.  On  the 
assumption,  however,  that  the  Exchange 
Loan  Company,  Limited,  was  a  fictitious 
person  the  bill  fell  to  be  treated  as  payable 
to  bearer,  and  the  respondent  as  sucn  could 
do  diligence  on  it— Bills  of  Exchange  Act 
1882,  section  7  (3);  Batik  of  England  v. 
Vagliano  Brothers,  (1891)  A.C.  107.  As  to 
the  action  of  damages,  no  damage  had  been 
suffered,  but  the  decree  being  unchallenge- 
able damages  could  not  be  awarded  against 
a  party  who  had  proceeded  under  it  — 
Crorribve  v.  M'Evoan,  January  17,  1861, 
23  D.  333. 

Argued  for  the  respondent  —  The  Lord 
Ordinary's  view  that  this  was  a  fraud 
against  the  Companies  Acts  was  a  sound 
one.  The  Court  would  do  nothing  to 
further  such  a  fraud.  If  there  was  a  real 
company  in  existence  known  as  the  "Ex- 
change Loan  Company,  Limited,"  it  alone 
could  proceed  upon  the  decree ;  if  there 
was  not,  clearly  the  appellant  could  not 
avail  himself  of  the  fiction.  The  cases 
cited  by  the  appellant  were  all  cases  of 
mere  error  in  description.  This  was  an 
error  in  persona,  and  therefore  in  essen- 
tiaiibus.  He  referred  to  Brown  v.  Rodger 
and  Another,  December  13, 1884,  22  S.L.R. 
236 ;  Kerr  on  Fraud  and  Mistake,  900. 

Lord  Ktllachy— In  this  case  as  pre- 
sented to  the  Lord  Ordinary  the  ground  of 
suspension  was  this,  that  the  respondent 
being  registered  as  a  moneylender,  as  carry- 
ing on  Dusiness  under  the  name  of  the 
"Exchange  Loan  Company,"  and  having 
drawn  under  that  name,  with  the  word 
"Limited"  added,  a  bill  which  the  com- 
plainer accepted,  and  under  the  same  name 
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and  with  the  same  addition  sued  the  com- 
plainer  in  the  Justices  Small  Debt  Court 
and  obtained  decree  for  the  amount  of  the 
bill,  it  was  incompetent  to  do  diligence  on 
this  decree  by  reason  of  the  said  inaccurate 
addition  to  the  respondent's  registered 
name. 

It  was  conceded  that  if  objection  had 
been  taken  in  the  Small  Debt  Court  it 
must  have  been  found  that  the  instance 
was  defective,  and  that  the  action  .must 
have  been  dismissed,  not  indeed  because 
the  word  in  question  was  added  to  the 
resjxmdent's  trade  name,  but  upon  the 
brcMuler  ground  that  a  person  suing  under 
the  descriptive  title  of  a  firm  or  company 
of  which  he  is  the  sole  partner  must  con- 
join with  the  descriptive  name  bis  own 
proper  name  as  such  sole  partner.  That  is 
a  rule  of  process  about  wliich  there  can  l)e 
no  doubt. 

On  the  other  hand,  it  was  also  conceded, 
and  is  also  not  doubtful,  that  no  objection 
being  taken  to  the  instance,  and  decree 
having  gone  out,  such  decree  is  al)solutely 
protected  from  challenge  or  from  stay  of 
execution  except  upon  certain  special 
grounds,  and  then  only  if  the  challenge  is 
Drought  within  one  year  after  the  date  of 
the  decree.  That  is  the  effect  of  the  14th 
and  15th  sections  of  the  Small  Debt  Act  of 
1825,  6  Geo.  IV,  cap.  48— the  Act  under 
which  the  action  was  brought. 

Accordingly,  it  is  common  ground— and 
the  Lord  Ordinary  has  so  held — that  this 
decree,  as  a  decree  in  favour  of  the  i-espon- 
dent  under  the  name  of  "The  Exchange 
Loan  Company,  Limited,"  is  al>solutely 
unchallengeable,  and,  moreover,  that  the 
summons  and  decree  setting  forth  correctly 
the  respondent's  address  in  Edinburgh, 
there  can  be  no  question  as  to  the  identi- 
fication of  the  respondent  as  the  pei-son  to 
whom,  under  the  name  in  question,  the 
decree  belonged. 

The  Lord  Ordinary,  however,  seems  to 
have  been  of  opinion  that  although  the 
decree  is  unimpeachable  and  there  is  no 
question  as  to  whom  it  belongs,  the  respon- 
dent is  yet  debarred  from  enforcing  it  by 
reason  of  the  addition  in  the  summons  of 
the  word  "Limited"  to  the  trade  name 
under  which  he  is  registered,  his  Lordship's 
view  apparently  l)eing  that  the  said  addition 
involved  a  representation  that  the  respon- 
dent was  really  a  corporation  imder  the 
Companies  Acts,  and  that  such  a  mis- 
representation, although  of  no  materiality 
in  the  circumstance.s,  and  involving  no 
prejudice  to  the  complainer,  yet  somehow 
put  the  respondent  beyond  the  pale  of  the 
law,  making  the  decree  as  a  toundation 
for  diligence  a  dead  letter,  and  thus  war- 
ranting a  stay  of  execution. 

I  am  unable  to  concur  in  this  view  of  the 
situation.  It  is  not,  it  will  l>e  observed, 
suggested  that  if  the  decree  had  l)een  taken 
simply  in  favour  of  the  Exchange  Loan 
Company,  or  of  the  Exchange  Loan  Com- 
pany Registered,  or  with  the  addition  of 
some  other  purely  fanciful  designation, 
there  would  have  Ix-en  any  diflQculty.  Any 
objection  to  the  instance  being  foreclosed 
(as  decided  in  the  case  of  Bell  v.  GHeve,  21 


D.  lOQB)  by  the  finality  of  the  decree  under 
the  statute,  it  is  of  coiu-se  equally  excluded 
as  against  the  diligence  which  the  decree 
authorises,  and  authorises  without  charge 
or  other  procedure.  That  is  expressly  pro- 
vided by  the  14th  clause  of  the  statute, 
which  declares  that,  except  as  therein  men- 
tioned, the  justices'  decree  shall  not  be  sub- 
ject, inter  alia,  to  any  stay  of  execution.  Id 
other  words,  as  pointed  out  by  the  Lord 
President  in  Wilscm  v.  Scott,  18  R.  233, 
thei'e  is  no  room  under  the  Small  Debt 
Statute  for  any  distinction  between  a  sus- 
pension of  the  deci'ee  itself  and  of  the  dili- 
gence following  upon  it.  And  that  being 
the  loile  generally  as  regards  all  objections 
to  the  "instance,  as  other  objections  all  ^o 
to  the  validity  of  the  decree,  I  am  quite 
unable  to  see  why  the  objection  now  urged 
should  be  in  a  different  position.  In  parti- 
cular, I  am,  I  confess,  unable  to  see  why  an 
absurd  but  quite  in'elevant  assumption  of 
corporate  status  should,  more  than  any 
other  imfounded  assumption,  involve  sucn 
disabilities  as  the  Lord  Ordinary  assumes. 
It  may  be  very  wrong  and  very  absurd  for 
either  a  pursuer  or  a  defender  to  design 
himself  in  an  action  as  posses.sing  a  status, 
social  or  legal,  which  he  does  not  possess. 
But  I  do  not  know  of  any  enactment  or 
rule  of  law  which  attaches  to  such  a  pro- 
ceeding the  supposed  penal  results. 

I  am  therefore  of  opinion  that  the  stay  of 
execution  asked  in  the  suspension  should 
be  refused,  and  I  think  for  the  same  reasons 
that  the  action  of  damages  should  be  thrown 
out.  I  may  add  that  I  have  not  overlooked 
the  amendment  made  by  the  complainer 
the  other  day,  which  was  that  he  had  as- 
certained and  averred  that  there  was  al- 
ready an  "Exchange  Loan  Company,  Limi- 
ted, registered  under  the  Companies  Acts, 
and  carrying  on  business  in  England.  It- 
was  said  that  this  brought  into  the  case 
an  element  not  merely  of  assumption  of 
title  but  of  personation.  But  it  appeared, 
and  appears  to  me,  that  apart  from  other 
considerations— considerations  with  which 
I  have  already  dealt — this  particular  objec- 
tion is  quite  sufficiently  met  by  the  fact 
that  upon  this  summons  and  decree  there 
was  no  room  for  doubt  as  to  the  res{>on- 
dent's  identity.  He  is  described  under  his 
registered  trade  name,  and  his  correct 
address  is  set  forth  as  I  have  already  said. 

Lord  Stobmonth  Dablinq — I  concur. 

LoBD  Jubticb-Clebk— I  am  unable  to 
agree  with  the  result  at  which  the  Lord 
Ordinary  has  arrived.  The  respondent  in 
this  suspension  holds  a  decree  of  the  Small 
Debt  Court  for  a  debt  found  due  to  him, 
and  I  agree  so  far  with  the  Lord  Ordinary 
that  that  decree  cannot  be  reviewed  by  this 
Court,  it  being  impossible  to  review  a  Small 
Debt  proceeding.  But  I  am  unable  to  see 
how  it  can  be  rendered  nugatory  by  a  sus- 
pension of  diligence  upon  the  decree.  The 
claim  of  the  respondent  in  the  suspension 
when  before  the  Small  Debt  Court  w^as  for 
payment  of  the  amount  of  an  acceptance 
which  he  held,  and  which  it  is  not  disputed 
and  cannot  be  disputed  was  an  acceptance 
by  the   complainer  in   respect  of  a   loan 
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ipranted  ta  him,  the  amount  of  the  loan  be- 
ing paid  to  him  by  the  respondent  in  ex- 
change for  the  accepted  bill,  which  thus 
became  the  property  of  the  respondent. 
The  gp:x)und  of  the  coniplainer's  suspension 
is  that  the  drawer  of  the  bill  is  on  tne  face 
of  it  a  company— The  Bxcbange  Loan  Com- 
pany, Limited— and  that  there  is  no  such 
company.  The  respondent's  averment  is 
that  he  did  business  under  that  name,  that 
this  was  well  known  to  the  complainer, 
and  that  no  objection  was  taken  in  the 
Court  when  his  summons  in  that  name  was 
raised,  although  the  complainer  was  pre- 
sent when  the  case  was  before  the  Court 
and  consented  to  decree. 

It  is  plain  that  the  decree  went  out 
against  him  on  his  acceptance  on  the  face 
of  the  bill,  and  if  he  was  to  object  to  the 
instance  he  had  opportunity  to  do  so,  and 
allowed  decree  to  pass.  Thereafter  he  paid 
£2  to  account  to  prevent  the  sale  of  his 
goods  under  a  poinding,  and  no  diligence 
was  pressed  further  against  him. 

I  am  unable  to  see  how  it  can  be  objected 
snccessfully  in  a  suspension  to  the  rights  of 
the  holder  of  a  bill  for  value,  that  the 
lender  of  the  monev  has  used  a  particular 
name  as  drawer.  He  is  claiming  his  d>-bt 
in  respect  he  holds  the  bill,  and  unless  it 
can  be  alleged  that  the  acceptance  was  ob- 
tained by  fraud,  or  that  the  holder  of  the 
acceptance  has  obtained  possession  of  the 
document  illegally,  there  can  be  no  defence 
to  the  diligence  used  upon  it.  There  can 
be  no  stay  of  execution  upon  such  a  decree 
in  the  ordinary  case,  and  I  see  no  g^und 
for  holding  that  the  assumption  of  a  name, 
whatever  it  may  be,  shall  entitle  the  debtor 
on  a  bill  to  suspension  of  diligence. 

It  was  urged  that  the  complainer  has 
ascertained  that  there  does  exist  in  Eng- 
land a  company  of  the  same  name  as  that 
adopted  by  the  respondent.  I  am  unable 
to  see  how  this  can  atfect  the  question.  A 
bill  may  be  drawn  in  a  name  which  is  quite 
common,  and  there  may  be  a  question  of 
fact  who  the  actual  individual  who  used 
the_  name  was.  But  that  cannot  affect  the 
obligation  of  the  acceptor  to  meet  his  ob- 
ligation when  it  falls  due  to  the  holder  of 
his  acceptance,  for  the  holder  has  it  as  a 
waiTant  for  diligence,  and  unless  his  right 
so  to  hold  it  can  be  impugned  on  some 
special  ground,  he  is  entitled  to  the  assist- 
ance of  a  law  court  to  enforce  the  obliga- 
tion under  it. 

I  therefore  agree  with  your  Lordships  in 
recalling  the  judgment  of  the  Lord  Ordi- 
nary. 

LOBD  Low  was  absent. 

The  Court  recalled  the  interlocutors  in 
both  actions,  refused  the  suspension,  and 
assoilzied  the  defender  in  the  action  for 
damages. 

Counsel  for  the  Reclaimer — M'Lennan, 
K.C.  — Forbes.  Agent  — Robert  Broatch, 
L.A. 

Counsel  for  the  Respondent  —  Trotter. 
Agent — Francis  Green,  Solicitor. 


Friday,  March  16. 

SECOND    DIVISION. 

BROWN  V.  BROWN. 

Poor's  Roll  —  Circumstances    Warranting 
Admission. 

A  porter  earning  238.  a  week,  with  no 
children,  who  had  been  found  to  have 
a  probabilis  causa  Htigandi,  held  en- 
titled to  admission  to  the  poor's  roll  in 
order  to  defend  an  action  of  adherence 
and  aliment  brought  against  him  by  his 
wife,  and  to  raise  an  action  of  divorce 
on  the  ground  of  adultery  against  her, 
she  having  been  already  admitted  to 
the  poor's  roll. 

The  Lord  Justice-Clerk  dissents  from 
the  opinions  expressed  by  Lord  Toung 
in    the    following    cases  —  Stevens    v. 
Stevens,  January  23,  1885,  12  R.  548,  22 
S.L.R.    356 ;    Anderson   v.    Blackwood, 
July  11,  1885,  12  R.  1263,  22  S.L.B.  865; 
Paterson  v.  Linlithgow  Police  Commis- 
sioners, July  4, 1888,  15  B.  826,  25  S.LR. 
601 ;  MacaskiU  v.  M'Leod,  June  30, 18QT, 
at  R.  990,  34  8.L.R.  752. 
John  Cunningham  Brown,  porter,  16  Archi- 
bald Place,  Eidinburgh,  applied  for  admis- 
sion lo  the  poor's  roll  in  order  to  defend  an 
action  of  adherence  and  aliment  brought 
against  him  by  his  wife,  and  to  raise  an 
action  against  her  for  divorce  on  the  ground 
of  adiilteiy.    She  was  on  the  poor's  roll. 

On  24th  January  1906  the  Court  remitted 
theapplication  to  the  v&povteTsonprobabUis 
causa  Htigandi  to  report  whether  the  ap- 
plicant had  a  probamiis  causa  Htigandi, 
and  also  whether,  in  the  circumstances  of 
his  application,  he  was  otherwise  entitled 
to  the  oeneflt  of  the  poor's  roll. 

On  2nd  Mai-ch  1906  the  reporters  reported 
that  the  applicant  had  a  'probabilis  causa 
Htigandi,  but  that  they  did  not  think  him 
entitled  to  admission  to  the  roll. 

The  facts  were  as  follows : — The  applicant 
was  a  porter,  thirty-seven  years  of  age, 
married,  without  children,  employed  at  the 
General  Register  House,  Edinburgh,  at  a 
salary  of  sixty  pounds  a  year  or  twenty- 
three  shillings  a-week.  He  had  no  means 
whatever  Ijeyond  his  salary. 

Brow  n  moved  to  lie  admitted.  His  wife 
opposed  the  motion  on  the  ground  that  his 
circumstances  did  not  wai-rant  his  admis- 
sion. 

Argued  for  the  applicant — He  was  en- 
titled to  admission,  the  test  being,  could  he, 
looking  to  the  whole  circumstances  of  the 
case,  tear  the  ordinary  costs  of  litigation. 
He  could  not — Miller  v.  Oordon,  March  8, 
1828,  16  S.  812;  Robertson,  July  8,  1880,  7  R. 
1092;  Stevens  v.  Stevens,  January  23,  1885, 
12  R.  548,  22  S.L.R.  .356;  Anderson  v.  Black- 
wood, July  11,  1885,  12  R.  1263,  22  S.L.R. 
865;  Paterson  v.  Linlithgow  Police  Com- 
missioners,  July  4,  1888,  16  R.  826,  25  S.L.R. 
601 ;  MacaskiU  v.  M'Leod,  June  30,  1897,  24 
R.  990,  34  S.L.R.  752.  See  especially  Lord 
Toung's  opinion  in  the  last  four  cases. 
The  rollowing  special  circumstances  were 
strongly  in  his  favour— his  wife  was  already 


Digitized  by  V^OOQIC 


504 


The  Scottish  Law  Reporter.— Vol.  XLIII. 


r  Brown  v.  Brown. 
|_    Mar.  16,  1906. 


on  the  poor's  roll,  the  proceedings  were 
consistorial,  he  was  a  defender,  being  defen- 
der in  the  action  of  adherence  and  aliment, 
and  pursuer  in  the  action  of  divorce  only 
because  of  it;  if  not  admitted  he  would 
have  to  pay  aliment,  his  own  costs  and  his 
wife's  costs — Act  of  Sederunt,  21st  Decem- 
ber 1842,  section  16. 

Argued  for  the  objector — The  question 
was  whether  the  applicant  was  in  neces- 
sitous.circumstances.  He  was  not,  looking 
to  the  wages  he  earned,  and  the  fact  that 
he  had  no  dependents — Robertson,  cit.  tv/p., 

f:ovemed  the  case,  where  Lord  President 
nglis  laid  it  down  that  a  man  earning 
twenty-three  shillings  a-week  was  not  ex- 
cept in  exceptional  circumstances  entitled 
to  get  on  the  roll.  See  also  MvAr,  February 
1,  1850,  12  D.  632 ;  Mackenzie  v.  Campbell, 
March  18,  1892,  28  S.L.B.  5»4.  The  lx)rd 
Ordinary  had  power  to  dispense  with  the 
payment  of  Court  dues  —  The  Clerks  of 
Session  (Scotland)  Regulation  Act  1889,  sec- 
tion 9. 

Lord  Jubtice-Olbrk— Cases  of  this  kind 
must  be  dealt  with,  first,  upon  general 
rules,  and  second,  on  considerations  which 
the  Court  may  think  justify  departure  from 
such  general  rules.  Lord  President  Inglis 
in  the  case  of  Bobertson  (7  R.  1092),  laid 
down  the  general  rule  that  a  man  with  23s. 
a-week  is  not  entitled  to  the  benefit  of  the 
poor  roll,  but  that  special  circumstances 
may  justify  the  admission  of  such  a  person; 
and  in  that  case  the  applicant  in  the  special 
circumstances  was  admitted.  In  this  case 
the  peculiarity  of  the  position  is  that  the 
applicant  is  not  really  a  pursuer.  He  has 
been  brought  into  Court  by  his  wife.  She 
demands  adherence  and  aliment,  having 
been  away  from  her  husband  for  eighteen 
months.  He  says  that  in  order  to  meet 
this  claim  he  wishes  to  bring  an  action 
of  divorce.  The  reporters  on  probabilia 
cavisa  report  that  ne  has  a  probabilia 
causa.  His  wife  practically  compels  him 
to  bring  such  an  action,  fori  must  assume 
at  this  stage  that  what  she  is  trying  to  do 
is  to  extract  aliment  for  the  purpose  of 
enabling  her  to  live  in  adultery.  If  he  is 
not  admitted  the  applicant  must  pay  his 
wife's  costs,  his  own  costs,  and  aliment  to 
his  wife.  I  think  these  are  special  circum- 
stances enough  to  justify  admission  to  the 
roll  in  this  case. 

In  coming  to  this  conclusion  I  desire  to 
say  that  I  do  not  assent  to  the  opinions 
delivered  by  Lord  Young  in  the  cases  cited. 
I  do  not  think  the  views  expressed  by  his 
Lordship  are  to  be  accepted  as  correctly 
stating  the  grounds  on  which  the  Court 
ought  to  decide  such  questions. 

Lord  Kyllachy — I  am  of  the  same 
opinion.  The  special  circumstances  here 
are  sufficient  to  justify  the  admission  of 
the  applicant. 

Lord  Stobmonth  Darling— I  agree. 

Lord  Low — I  also  agree. 

The  Court  admitted  the  applicaut. 


Counsel  for  the  Applicant  —  Melville. 
Agent— W,  H.  Hamilton,  S.S.O. 

Counsel  for  the  Objector — Laing.  Agent 
—J.  B.  Lorimer,  W.8. 


Friday,  March  16, 

FIRST    DIVISION. 

[Sheriff-Substitute 
at  Perth. 
TEAMAN  V.  LITTLE. 

Bankruptcy —Election  of  Trustee— Appeals 
Competency— Error  of  Sheriff  in  Deduct- 
ing Amount  of  a  Vote  which  in  Fact  had 
not  been  Given — Bankruptcy  {Scotland) 
Act  1856  (19  and  20  Vict.  c.  79),  sec.  71. 

At  a  meeting  of  creditors  for  the 
election  of  a  trustee  in  a  sequestration 
objection  was  taken  to  a  number  of 
votes  for  one  of  the  two  candidates  on 
a  ground  which  the  Sheriff  subsequent  ly 
upheld.     The   Sheriff,   misled   by   the 

garties  themselves,  in  giving  effect  to 
is  judgment  disallowed  the  vote  of  a 
creditor  who,  according  to  the  minute 
of  the  meeting,  had  in  fact  not  voted, 
and  deducted  the  amount  of  it  from 
the  candidate's  total.  By  doing  so  the 
Sheriff  was  led  to  declare  the  wrong 
candidate  in  a  majority  and  trustee. 
The  unsuccessful  candidate  brought  an 
appeal. 

Held  that  the  appeal  was  incompetent 
inasmuch  as  the  Sheriff  had  exercised 
his  jurisdiction  and  his  decision  was, 
under  section  71  of  the  Bankruptcy 
(Scotland)  Act  1856,  final. 

Farquharson  v.  Sutherland,  June  16, 
1888,  15  R.  750,  25  S.L.R  573,  distin- 
guished. 
The  Bankruptcy  (Scotland)  Act  1866  (10  and 
20  Vict.  c.  '79),  section  71,  en&ci8—"  Judg- 
ment by  Sheriff  as  to  Trustee  FinaL—'T!b» 
judgment  of  the  Sheriff  declaring  the 
person  or  persons  elected  to  be  trustee  or 
trustees  in  succession  shall  be  given  with 
the  least  possible  delay;  and  such  judgment 
shall  be  final,  and  in  no  case  subject  to 
review  in  any  court  or  in  any  manner 
whatever." 

At  a  meeting  of  creditors,  held  at  Perth 
on  27th  January  1906  for  the  purpose  of 
electing  a  trustee  or  trustees  on  the 
sequestrated  estates  of  Thomas  Warrand 
Farquharson,  of  Cammock  and  Whitehills, 
Glenisla,  votes  to  the  value  of  £971,  Is.  Id. 
were  given  for  John  Yeaman,  solicitor, 
Alvth,  and  to  the  value  of  £581,  IDs.  5d.  for 
Jonn  Little,  solicitor,  Perth.  Objections 
were  taken  to  a  number  of  the  votes  and, 
inter  alia,  to  a  number  given  for  Yeaman 
on  the  ground  that  the  Justice  of  the  Peace 
before  whom  the  oaths  bore  to  have  been 
taken  was  a  "solicitor"  and  a  "procurator 
in  an  inferior  court,"  contrary  to  6  Geo.  IV, 
c.  48,  section  27.  The  Sheriff-Substitute 
(Sym)  sust>ained  this  objection,  and  after  a 
scrutiny  of  the  votes,  by  interlocutor  of 
13th  February  1906  found  Little  to  be  in  a 
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majoriiy,  and  declared  him  elected  trustee- 
Against  this  interlocutor  Yeaman  now 
brought  an  appeal  in  the  First  Division. 

It  appeared  that  among  the  votes  for 
Yeaman  objected  to  bjr  Little  was  one  by  a 
Mr  George  Oordon,  ironmonger,  Alyth, 
on  the  sum  of  £55,  Is.  3d.  Gordon's  name 
did  not  appear  in  the  minutes  of  the  meet- 
ing of  creditors  as  having  voted  for  Yeaman, 
but  the  Sheriif  -  Substitute  having  been 
misled  by  the  parties  themselves  into 
thinking  that  Gordon  had  voted,  deducted 
the  value  of  his  vote  (£55,  Is.  3d.)  from 
Yeaman's  total,  with  the  result  that  Little 
was  in  a  majority  of  S3&,  17s.  4d.  Had  this 
not  been  done  Yeaman  would  have  been  in 
a  majority  of  £21  or  thereby. 

Little  oDJected  to  the  competency  of  the 
ap{>eal  on  the  ground,  iider  alia,  that 
review  was  excluded  by  section  71  of  the 
Bankruptcy  (Scotland)  Act  1856. 

Argued  for  the  appellant  —  The  appeal 
was  competent.  Even  assuming  that  the 
Sheriff-Substitute  was  right  in  regard  to 
the  meaning  of  the  Act  6  Geo.  IV,  c.  48,  he 
had  exceeded  his  jurisdiction  in  deducting 
£55,  Is.  3d.,  the  vote  of  George  Gordon,  Mr 
Gordon  not  having  voted,  or  at  all  events 
his  vote  not  having  been  recorded  in  the 
minutes  of  meeting  of  creditors.  Where 
the  Sheriff  had  exceeded  his  jurisdiction 
appeal  was  not  excluded.  Uis  duty  was  to 
declare  elected  the  person  chosen  by  the 
maiority  of  the  vote  of  creditors.  Here  he 
haa  not  done  so.  The  following  cases  were 
referred  to — Farqv,haraon  v.  StUherland, 
June  16,  1888,  15  R.  759,  25  S.L.R.  573; 
Rankine  v.  Douglas,  July  19,  1871,  9  Macph. 
1053,  8  S.L.R.  660;  Wylte  v.  Kyd,  May  21, 
1884,  11  R.  820,  21  S.L.R.  693;  Moncur  v. 
MacdonaZd,  January  8,  1887,  14  R.  305,  24 
S.L.R.  225;  {Sampson  v.  Campbell,  June 
29,  1849,  11  D.  1208,  was  also  referred  to  on 
another  point). 

The  respondent  was  not  called  upon. 

Lord  Pbbbidbnt  —  The  scheme  of  the 
Bankruptcy  Act  undoubtedly  was  to  put 
an  end  to  appeals  on  such  matters  as  the 
election  of  a  trustee.  This  was  forcibly 
put  by  Lord  Adam  in  a  case  not  referred  to 
at  the  ha.T—Wylie  v.  Kyd,  (June  21,  1884,  11 
R.  968,  21  S.L.R.  693).  This  scheme  waa 
carried  out  by  the  finality  clauses  of  the 
Act.  The  appellant  admits  that  as  a  result 
we  cannot  go  into  the  merits.  He  founds 
his  appeal  on  what  was  decided  in  Far- 
quharaon  v.  Sutherland,  15  R.  759.  That 
case  is  a  binding  authority  on  us  for  what 
it  decided.  It  is  not,  however,  desirable 
that  we  should  extend  the  doctrine  of 
Farquharaon  v.  Sutherland  one  inch, 
because  to  do  so  would  be  against  the 
undoubted  policy  of  the  statute.  The 
ground  of  decision  was  that  the  Sheriff 
had  declined  to  exercise  his  jurisdiction, 
and  what  the  Court  did  was  simply  to  send 
the  case  back  to  him.  In  the  present  case 
the  Sheriff  did  exercise  his  jurisdiction. 
He  counted  the  votes  wrongly,  being,  as  it 
appears,  led  into  the  mistake  by  the  parties 
themselves.  In  my  opinion  the  fact  that 
the  Sheriff  counted  the  votes  wrongly  does 
not  differ  from  the  position  if  he  had  made 


a  wrong  determination  in  law  and  counted 
a  vote  which  should  not  have  been  counted, 
or  not  counted  a  vote  which  should  have 
been  counted.  In  my  view,  then,  this  case 
falls  within  the  finality  clause. 

LoBD  EiNNEAK  —  The  purpose  of  the 
Legislature  was  clearly  to  prevent  seques- 
trations being  hung  up  by  litigation 
between  persons  contending  for  the  office 
of  trustee.  The  statute,  accordingly, 
declares  in  the  most  imperative  manner 
that  the  judgment  of  the  Sheriff  declaring 
the  person  elected  to  be  trustee  shall  be 
final  and  in  no  case  subject  to  review  in 
any  court  or  in  any  manner  whatever.  I 
cannot  doubt  that  this  prohibition  of 
appeals  applies  whether  the  Sheriff  has 
made  a  mistake  in  fact  or  in  law.  The 
ground  of  judgpoaent  in  the  case  of  Far- 
quharson  v.  Sutherland  Is  made  quite 
clear  by  the  Lord  President,  viz.,  that 
the  Sheriff  had  declined  to  exercise  his 
jurisdiction  and  the  Court  held  he  must 
perform  the  functions  imposed  on  him  by 
the  statute.  Here  the  Sheriff  did  perform 
the  duty  imposed  on  him  by  the  statute, 
and  the  onlv  complaint  is  that  in  the 
exercise  of  nis  jurisdiction  he  made  a 
mistake  for  which  the  parties  before  him 
appear  to  have  been  responsible.  It  does 
not  matter  whether  his  decision  was  right 
or  wrong.  It  is  his  decision  as  to  the' 
election  of  trustee,  and  is  therefore  final. 

Lord  Peabson — My  experience  in  seques- 
trations has  made  me  very  unwilling  to 
relax  the  stringent  provisions  of  the  statute 
as  to  appeals.  In  this  particular  case  there 
is  furtner  the  speciality  that  the  parties 
both  misled  the  Sheriff  into  the  miscount 
of  the  votes.  This  speciality  distinguishes 
the  case  from  Farq\Lhar8on  v.  Sutherland. 

Lord  M'Labsn  was  not  present. 

The  Court  refused  the  appeal. 

Counsel  for  Appellant — Younger,  K.C. 
— Grainger  Stewart.  Agents  ^  Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 

Counsel  for  Respondent— Clyde,  K.O. — 
Constable.  Agents  —  Beveridge,  Suther- 
land, &  Smith,  S.S.C. 


HIGH  COURT  OF  JUSTIOIAET. 


Saturday,  March  17. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

AVERY  u  HILSON. 

Juatioiary  Cases — Beeordr—Note  of  Docu- 
mentary Evidence  —  Failure  to  Note  — 
Letter  Produced  and  Read  vn  Court — 
Summary  Procedure  (Scotland.)  Act  1864 
(27  and  28  Vict.  cap.  58),  sec.  16. 

The  Summary  Procedure  (Scotland) 
Act  1864,  section  16,  enacts — "It  shall 
not  be   necessary  in  any  proceeding 
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under  the  authority  of  this  Act  to 
record  or  to  preserve  a  note  of  the 
evidence  adduced,  but  the  recoi-d  shall 
set  forth  in  the  form  of  the  Schedule  (I) 
to  this  Act  annexed  the  respondent's 
plea,  if  any,  the  names  of  the  witnesses, 
if  any,  examined  upon  oath  or  affirma- 
tion, with  a  note  of  any  documentary 
evidence  that  may  be  p\it  in. 

In  a  suspension  of  a  summary  con- 
viction, heUl  that  where  a  letter  had 
been    produced   at    the  trial,   read    in 
Cotirt,  and  put  to  one  of  the  witnesses 
as  written  by  her,  it  fell  to  be  noted  in 
the  record  of  proceedings,  and  that  this 
not  having  been  done   the  conviction 
fcU  to  be  quashed. 
John    Avery,    station    agent,    Sprouston, 
brought  a  suspension,  to  have  a  conviction 
quashed  whicn  had  been  obtained  against 
him  in  the  Sheriff  Court  of  Roxburgh  at 
Jedburgh,  at  the  instance  of  Sidney  Hilson 
Proctirator- Fiscal   of   Court   there.      The 
complaint  under  which  he  was  convicted 
chained  him  with  a  breach  of  the  peace. 
The  complainer  averred  in  his  note  of 
suspension  that  in  the  cross-examination 
of  his  wife,  Mrs  Jemima  Work  or  Avery, 
one  of  the  witnesses  for  the  prosecution, 
his  agent  had  produced  and  read  to  her  a 
letter  written  oy  her  to  a  Mr  Halliday, 
superintendent    of    stationmasters,    mini- 
mising the  charge  against  the  suspender, 
which    letter  was   put    in   evidence   and 
handed   to   the  clerk   but  had   not   been 
noted  in  the  minute  of  procedure. 

He  pleaded— "The  conviction  and  sen- 
tence complained  of  should  be  suspended 
as  craved  with  expenses  in  respect  ...  (2) 
that  the  record  of  the  proceedings  at  the 
hearing  does  not  contain  any  note  of  the 
production  by  the  complainer's  agent  of 
the  letter  by  Mrs  Avery  to  the  said  Mr 
Halliday  of  date  19th  November  1905." 

The  Court  remitted  to  the  Sheriff-Sub- 
stitute (Baillie)  to  inquire  and  report 
with  reference  to  the  averments  as  to  the 
circumstances,  as  to  how  and  to  what 
extent  the  document  was  made  use  of 
during  the  trial,  and  whether  it  was  by  the 
complainer  or  respondent  "produced  in 
evidence  "  and  "put  in." 

The  Sheriff  -Substitute  reported  as 
follows:— "In  his  cross -exammation  of 
Airs  Avery  the  complainer's  agent  read 
out  a  letter  written  by  her  to  Mr  Halliday, 
and  asked  her  if  she  had  written  it,  and 
she  deponed  she  had.  This  letter  was 
thereafter  left  by  the  agent  lying  on  the 
procurators'  table,  and  after  the  trial  was 
found  lying  on  the  table  by  the  Sheriff- 
Clerk  Depute  and  taken  into  the  Sheriff- 
Clerk's  office.  The  complainer's  agent 
subsequently  on  that  same  day  claimed  it 
and  took  it  away,  and  a  week  later  brought 
it  back  and  wished  to  lodge  it  in  process, 
when  the  Sheriff-Clerk  declined  to  receive 
it.  "This  letter  was  produced  in  evidence, 
i.c.,  in  the  sense  that  its  contents  were  put 
to  the  witnesses,  but  was  not  "put  in'  by 
complainer's  agent,  though  if  it  had  been 
so  "  put  in  "  I  should  have  taken  into  con- 
sideration whether  or  not  it  had  any  value 
in  detracting  from  Mrs  Avery's  evidence." 


Argued  for  the  complainer— The  Sheriff- 
Substitute  haxi  reported  that  this  letter 
had  been  produced  in  evidence,  and  used  in 
evidence.  Use  in  evidence  and  put  in 
evidence  wei-e  synonymous.  It  was  imma- 
terial whether  the  document  was  i-elevant 
to  the  issue  or  not,  so  long  as  it  was  in  fact 
used  as  documentary  evidence  at  the  trial. 
It  had  been  so  used  here,  and  therefore  it 
ought  to  have  been  noted  in  the  record  of 
proceedings.  The  provision  of  the  statute 
was  imperative  on  that  point — Marshall  v. 
Phyn,  December  10,  Vm,  3  Adam  282,  3  F. 
(J.C.)  21,  38  S.L.R.  171;  BeU  v.  MUcheU, 
November  16,  1905,  43  S.L.R  5a 

Argued  for  the  respondent  —  It  was 
admitted  here  that  the  complainer  himself 
failed  to  put  in  this  document.  He  could 
not  now  found  upon  an  omission  which 
was  the  result  of  his  own  failure  to  do  so — 
Ogilvie  v.  Mitchell,  June  17,  1908,  4  Adam 
237,  5  F.  (J.C.)  92,  40  S.L.B.  841 ;  MarahaU 
V.  I'hyn,  quoted  above.  The  mere  fact 
that  a  document  had  been  read  out  in 
Court  did  not  make  it  evidence.  The 
document  hei-e  in  question  was  not  in  fact 
evidence  at  all.  Tlierefore  it  could  not 
fall  within  the  description  "documentary 
evidence,"  which  the  statute  required  to 
be  not«d. 

LoKD  Kyllachy— In  this  case  I  say 
nothing  as  to  the  first  part  of  the  com- 
plaint— that  relating  to  the  paper  men- 
tioned in  the  first  part  of  the  Sheriff's 
report. 

The  case  for  the  complainer  is  now  rested 
entirely  upon  the  Sheriff-Clerk's  omission 
to  matce  a  note  of  a  certain  letter,  which, 
it  appears,  was  produced  at  the  trial  by  the 
complainer's  agent  and  read  in  open  Court. 
It  is  said  that  the  letter,  being  thus  pro- 
duced and  read  in  Court,  was  documentai-y 
evidence,  which,  whether  competent  or 
incompetent,  was  in  fact  used  as  such  in 
the  course  of  the  trial,  and  that  that  being 
so  the  Sheriff-Clerk  was  bound  to  note  it. 
I  am  afraid  this  proposition  is  incontestable. 
I  am  of  opinion  that  such  a  document,  so 
produced  and  used  at  the  trial,  ought  to 
have  been  noted  by  the  Sheriff-Clerk,  and 
therefore  that  the  objection  is  good,  and 
the  conviction  must  be  set  aside. 

LoBD  Stobmonth  Darling— I  agree. 

IjOrd  Justice-Clkbk— That  is  my  opinion 

also. 

The  Court  quashed  the  conviction. 

Counsel  for  the  Complainer  —  Trotter. 
Agent— R.  Macdougald,  S.S.O. 

Counsel  for  the  Respondent  —  J.  R. 
Christie.    Agent— A.  Elliot  Keay,  Solicitor. 
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Saturday,  March  17. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth  Darling.) 

VALLANCE  v.  CAMPBELL. 

Justiciary    Cases  —  Police  —  Betting    and 
Oaming — Burgh    Police    (Scotland)    Act 
1892  (.55  and  56  Vict.  cap.  55),  sec.  407- 
Person  Conducting  Betttng  in  a  House, 
Room,  or  Place — Person  a  Trespasser. 
A  person  was  convicted  01  a  contra- 
vention of  the  Burgh  Police  (Scotland) 
Act  1892,  sec.  407,  in  that  he  had  con- 
ducted betting  in  a  common  passage, 
off  a  public  street,  serving  as  an  entry 
to  two  dwelling-bouses.     The  accused 
was  not  owner,  tenant,  or  occupier  of 
any    part    of   the    building,    and    had 
merely     trespassed     therein     for     the 
purpose  of  carrying  on  betting.     Held 
on  appeal  that  the  accused,   Deing  a 
trespasser    only,    was    not    a    pei-sou 
conducting  betting  in  a  house,  room, 
or   place  within   the  meaning  of  sec. 
407. 

Question  whether  the  passage  was  a 
place  within  the  meaning  of  sec.  407. 

Wright  V.  Smith,  December  19,  1903, 
4  Adam  316,  6  F.  (J.C.)  18,  41  S.L.R.  198, 
considered    and    foUoioed.      Clark    v. 
Dykes,  February  20,  1906,  43  S.L.B.  389, 
dxsHnguished. 
Justiciary   Cases — Burgh  — Burgh    Police 
{Scotland)  Act  1892  (55  and  56  Vict.  cap. 
55),  sec.  4:—" Street" — Common  Passage. 
Opinion   that    a    common    passage, 
leading    from    the    public   street   and 
serving  as  the  entry  to  two  dwelling- 
houses,  the  passage  and  houses  forming 
one  building  under  the  same  roof,  was 
not  a  "street"  within  the  meaning  of 
the  Burgh  Police  (Scotland)  Act  1892, 
sec.  4. 
The  Bui^h  Police  (Scotland)  Act  1892  (55 
and  56  Vict.  cap.  5o),  sec.  407,  enacts— "It 
shall  be  lawful  for  the  chief  constable  or 
any  constable  of  police,  having  good  grounds 
for    believing    tnat    any    house,    room,   or 

glace  is  kept  or  used  as  a  gaming  or  betting 
ouse,  to  enter  such  house,  room,  or  place, 
and,  if  needful,  to  use  force  for  the  purpose 
of  effecting  such  entry,  and  to  take  into 
custody  all  persons  who  shall  be  found 
therein,  and  to  seize  all  tables  for  and 
instruments  of  gaming  found  in  such 
house,  room,  or  place,  and  all  moneys 
and  securities  for  money  found  therein  ; 
and  the  owner  or  keeper  of  such  gaming 
OP  betting-house,  or  other  person  naving 
the  care  or  management  thereof,  and  also 
any  person  who  shall  act  in  any  manner  in 
conducting  such  gaming  or  betting,  shall 
be  liable  in  a  penalty  ..." 

Section  4  defines  certain  woi'ds  and 
expressions  in  the  Act,  and,  inter  alia — 
"(31)  'Street'  shall  include  any  road,  high- 
way, bridge,  quay,  lane,  square,  court, 
alley,  close,  wynd,  vennel,  tnoroughfare, 
and  public  passage  or  other  place  within 
the  burgh  used  either  by  carts  or  foot 
passengers,  and  not  being  or  forming  part 


of  any  harbour,  railway,  or  canal  station, 
depot,  wharf,  towing-path,  or  bank." 

This  was  an  appeal  hy  way  of  stated  case 
in  which  Thomas  Vallance  sought  to  have 
a  conviction  quashed  which  had  been 
obtained  against  him  at  the  instance  of 
John  Campbell,  burgh  prosecutor,  Kilmar- 
nock, in  the  Burgh  Police  Court  there. 

The  complaint,  which  was  brought  under 
the  Summary  Juri.sdiction  (Scotland)  Acts 
1864  and  1881,  the  Criminal  Procedure 
(Scotland)  Act  1887,  and  the  Burgh  Police 
(Scotland)  Act  1892,  was— "That  Thomas 
Vallance,  commission  agent,  residing  at  51 
Commercial  Road,  South  Side,  Glasgow, 
did  on  the  10th  day  of  November  1905, 
within  the  passage  situated  at  1  Bond 
Lane,  Kilmarnock,  leading  to  the  dwelling- 
houses  occupied  by  Daniel  Sloan,  hawker, 
and  Elizabeth  Morgan  or  Lennan,  widow, 
both  residing  there,  which  passage  is  part 
of  the  building  there  occupied  as  dwelling- 
houses  as  aforesaid,  and  under  the  same 
roof  OS  said  dwelling-houses,  use  said  passage 
as  a  betting  bouse  for  conducting  betting, 
all  contrary  to  section  407  of  The  Burgh 
Police  (Scotland)  Act  1892,  whereby  tiie 
said  accused  is  liable  in  a  penalty  ..." 

The  case  as  stilted  set  forth — "At  the 
trial  of  the  cause  on  17th  November  1905 
the  appellant's  agent  objected  to  the 
relevancy  of  the  complaint  in  respect  (1) 
the  locus,  as  described,  is  not  a  place 
within  the  meaning  of  the  section  of  the 
statute  founded  on ;  and  (2)  that  the  locus 
given  falls  within  the  definition  of  'street' 
according  to  section  4  of  the  statute  founded 
on.  The  Magistrate  repelled  these  objec- 
tions, the  appellant  pled  not  guiltv,  and 
proof  was  led.  The  Magistrate  held  the 
following  facts  proved— (1)  That  the  ap- 
pellant is  a  b«jokmaker,  and  was  often  seen 
in  the  passage  in  question.  (2)  That  on  the 
date  libelled  in  the  complaint  the  appellant 
was  stationed  in  the  passage  in  question 
for  a  considerable  time,  and  during  half- 
an-hour  between  one  and  two  o'clock 
afternoon  of  that  day  many  men  were 
seen  to  enter  the  passage,  hand  slips  of 
paper  and  money  to  the  appellant,  who 
put  the  slips  of  paper  in  an  envelope  and 
the  money  into  his  pocket,  wrote  in  a  note- 
book, tore  out  leaves,  and  handed  these 
leaves  to  the  persons  who  had  given  him 
the  slips  of  paper  and  money.  (3)  That  two 
members  of  the  Kilmarnock  Police  Force, 
after  observing  the  appellant's  proceedings 
(from  premises  across  the  street,  immedia- 
tely opposite)  entered  the  passage  in  ques- 
tion, when  the  appellant  went  into  one  of 
the  houses  entering  from  the  passage  (that 
occupied  by  Daniel  Sloan,  named  in  the 
complaint)  and  was  there  taken  into 
custody  by  the  police.  No  arrest  was 
made  .in  the  passage  referred  to,  nor  was 
the  appellant  searched  there.  (4)  That 
while  in  the  house  refen-ed  to,  the  appellant 
took  an  envelope  from  his  pocket  when  the 
constables  appeared,  and  threw  it  into  a 
dark  coi-ner  behind  the  door  of  the  house, 
where  it  was  found  and  taken  possession  of 
by  the  police  at  the  time.  That  this 
envelope  was  found  to  contain  thirty 
betting  slips   on    horse   races   being  run 
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that  day.  (5)  That  there  was  found  on  the 
person  of  the  accused,  when  taken  to  the 
police  office  and  searched,  three  sporting 
newspapers,  a  note-book  with  cash  entries, 
three  business  cards,  a  bookmaker's  rule- 
book  and  ready  reckoner,  five  unused 
envelopes,  a  note-book,  and  £37,  3s.  4rid. 
in  money.  (6)  That  the  passage  in  question 
No.  1  01  Bond  Lane,  is  about  13  feet  in 
length  and  3  feet  4  inches  or  thereby  in 
width,  and  forms  the  entry  to  two  dwelling- 
houses,  one  upon  each  sidie  of  the  passage, 
which  are  in  the  separate  occupation  of  the 
persons  named  in  the  complaint.  That  it 
IS  part  of  a  two-storey  building,  the  access 
to  the  upper  flat  of  which  is  by  an  entrance 
separate  from  this  passage,  and  forming  No. 
3  Bond  Lane.  That  the  passage  in  question 
enters  from  Bond  Lane,  Kilmarnock,  and 
forms  No.  1  of  that  Lane,  is  completely 
closed  at  the  back,  and  has  a  door  at  the 
entrance,  which,  though  kept  open  during 
the  day,  generally  is  closed  and  bolted  at 
night  •' 

The  Magistrate  held  it  proved  that  the 
appellant  used  the  passage  in  question  as  a 
betting-house,  that  ne  acted  in  conducting 
betting  therein,  and  that  such  passage  was  a 

?Iace  within  the  meaning  of  section  407  of 
he  Burgh  Police  (Scotland)  Act  1892,  con- 
victed the  appellant  of  the  offence  charged, 
and  fined  him  in  the  sum  of  £40  with  the 
alternative  of  two  months'  imprisonment. 

The  questions  of  law  for  the  opinion 
of  the  Court  were,  i-nter  aiia—"  (1)  Was 
the  Magistrate  right  in  repelling  the 
objections  to  the  relevancy  of  the  com- 
plaint stated  by  the  appellant.  (2)  Is 
the  passage  in  question  a  place  within 
the  meaning  of  section  407  of  The  Burgh 
Police  (Scotland)  Act  1892,  and  not  a 
street  within  the  meaning  of  section  4 
of  that  statute.  (3)  Was  the  Magistrate 
right  in  holding  that  on  the  facts  held 
proved  there  was  a  contravention  of  section 
407  of  The  Burgh  Police  (Scotland)  Act  1892 
and  convicting  the  appellant  of  the  offence 
charged. 

Argued  for  the  appellant— The  appellant 
was  convicted  under  section  407  of  the  Act, 
which  only  applied  to  a  "  house,  room,  or 
place."  But  the  locus  here  did  not  fall 
within  that  description.  The  offence  might 
have  been  dealt  with  under  the  provisions 
of  the  statute  against  betting  in  a  street, 
but  that  had  not  been  done.  The  case  of 
Wright  v.  Smith,  December  19,  1903,  4 
Adam  316,  6  F.  (J.C.)  18,  41  S.L.R.  198,  ruled 
this  case,  and  was  indistinguishable  from 
it.  In  Flannagan  v.  Hill,  December  20, 
1904,  4  Adam  &0,  7  F.  (J.C.)  26,  42  S.L.R 
224,  it  was  held  that  the  offender  must  have 
a  right  of  user  of  the  place,  and  also  that 
the  place  must  be  enclosed.  Both  these 
elements  were  wanting  in  this  case.  There 
was  no  connection  or  relationship  of  any 
kind  between  the  appellant  and  the  owner 
or  occupiers  of  the  premises.  Coansel  also 
referred  to  Powell  v.  Kempton  Park  Race 
Course  Company,  [1897]  2  Q.B.  242,  affirmed 
[1899]  A.C.  m. 

Argued  for  the  respondent —The  locus 
here  was  not  a  "street"  within  the  mean- 
ing of  the  statute,  but  it  was  a  "place" 


within  the  meaning  of  section  407,  under 
which  section  the  complaint  was  brought. 
It  satisfied  all  the  requirements  of  a 
"  place."  It  had  a  door  and  was  enclosed, 
and  it  was  private  in  the  sense  that  it 
could  only  be  used  by  the  occupiers  and 
their  friends.  No  association  with  the 
owner  or  occupier  was  necessary  on  the 
part  of  the  appellant  in  order  to  bring  him 
within  the  statute — The  Queen  v.  Hum- 
phrey, [1808]  1  Q.B.  875;  Brown  v.  Patch, 
1899]  1  Q.B.  892;  M'Inaney  v.  HUdreth, 
18971 1  Q.B.  600;  lAddellv.  Lofthouse,  [1896] 
L  Q.B.  205;  Bows  v.  Fenuyick,  [1874]  L.B., 
9  Com.  Pleas  339;  Shaw  v.  Mcrrlt 
L.B.,  3  Exch.  137;  Flannagan  v. 
supra. 
At  advising^ 

Lord  Justice-Clerk— This  is^a  mx>secu- 
tion  under  the  Burgh  Police  Act  1892.  The 
charge  against  the  accused  was  that  within 
a  passage  situated  in  a  certain  place  in  Kil- 
marnock, "which  passage  is  part  of  the 
building  there,  occupied  as  dwelling-houses 
as  aforesaid,  and  under  the  same  roof  as 
said  dwelling-houses,"  he  used  "said  pass- 
ajge  as  a  betting-house  for  conducting  bet- 
ting," and  so  on.  Now,  the  words  of  the 
statute  under  which  the  charge  is  made 
are  —  "  It  shall  be  lawful  for  the  chief  con- 
stable or  any  constable  of  police,  having 
good  grrounds  for  believing  that  any  house, 
room,  or  place  is  used  as  a  betting-house." 
There  is  a  special  enactment  elsewhere  as 
regards  streets,  forbidding  carrying  on  bet- 
ting business  in  the  street.  The  Magistrate 
properly  held  that  this  was  not  a  part  of 
the  street  in  the  sense  of  the  statute,  and 
therefore  if  the  accused  were  to  be  attacked 
at  all,  it  must  be  under  the  words  "house, 
room,  or  place."  Now,  the  question  what 
is  a  "  place,"  is  a  difficult  one.  I  do  not  for 
a  moment  think  that  it  could  be  held  to 
mean  any  place.  It  must  be  a  place  to  a 
certain  extent  ^usdem,  generis  with  those 
which  are  previously  set  forth.  I  do  not 
think  that  is  of  much  consequence  in  this 
case,  because,  undoubtedly,  this  passa^ 
was  substantially  a  paz-t  of  the  building  m 
which  the  betting  was  carried  on.  But  the 
question  is  whether  any  person  who  goes 
into  the  entry  of  a  house,  or  g^s  into  a 
passage,  and  there  makes  bets  is  liable  to  a 
prosecution  under  the  Act  for  carrying  on 
the  business  of  betting  in  that  "place." 
We  have  held  in  a  previous  case—  Wright 
V.  Smith  (4  Adam  316)— that  there  must  be 
some  relation  between  the  p>er8on  who  does 
the  thing  and  the  owner  or  occupier  of  the 
place — that  is  to  say,  there  must  be  a  con- 
cert, as  it  were,  that  the  place  is  to  be  used 
for  that  purpose.  It  cannot  constitute 
user  of  a  "place"  that  any  person  gpea  in 
and  bets  there.  We  decided  that  in  the 
case  of  Wright  v.  Smith.  I  should  like  to 
say  what  I  said  in  another  case  before  us 
recently,  that  if  I  expressed  myself  as  I 
appear  to  have  done  in  the  case  of  Wright 
V.  Smith,  I  stated  the  matter  too  narrowly. 
The  words  I  used  were  applicable  to  the 
facts  of  that  case,  but  they  ought  not  to 
have  been  stated  with  so  much  restriction. 
My  words  were — "Now,  whatever  is  in- 
cluded in  the  term  'place,'  it  must  be  a 
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closed  place  and  one  which  is  occupied  by 
the  accused  either  as  owner  or  tenant."  I 
do  not  think  it  is  necessary  that  he  should 
be  either  the  owner  or  the  tenant,  if  he 
occupies  it  under  some  association  with  or 
relation  to  those  who  are  owners  or  ten- 
ants of  the  place.  In  a  case  we  had  before 
us  the  other  day — Clark  v.  Dykes  (43  S.L.R. 
388y—a.  man  in  an  enclosure  surrounded  by 
a  fence  in  which  there  was  a  gate,  was  pro- 
perly convicted  in  respect  that  it  was  plain 
upon  the  evidence  stated  by  the  Magistrate, 
that  the  party  who  had  the  place  either  as 
owner  or  occupier  allowed  it  to  be  used 
by  the  person  who  was  doing  the  betting 
as  a  place  for  betting.  Now,  according  to 
the  facts  which  are  before  us  here,  there  is 
no  such  case.  The  questions  put  before  us 
in  this  case  are  very  fully  and  well  stated 
by  the  Magistrate.  The  first  is — "  Was  the 
Magistrate  right  in  repelling  the  objections 
to  the  relevancy  of  the  complaint  stated  by 
the  appellant?"  I  think  he  was.  The 
second  question  is — "Is  the  passage  in  ques- 
tion a  place  within  the  meaning  of  section 
407  of  the  Burgh  Police  (Scotland)  Act  1892, 
and  not  a  street  within  the  meaning  of  sec- 
tion 4  of  that  statute?"  I  am  quite  prepared 
to  hold  that  the  latter  part  of  that  question 
must  be  answered  affirmatively — that  it  is 
not  a  street.  But  it  does  not  therefore 
follow  that  it  is  a  place  within  the  meaning 
of  section  407  of  tne  Burgh  Police  Act,  be- 
cause that  would  depend  upon  circum- 
stances, not  necessarily  merely  the  circum- 
stance that  it  was  a  place.  It  must  be  a 
place  in  some  relation  or  other  to  the  occu- 
pation. The  third  question  is — "Was  the 
Magistrate  right  in  holding  that  on  the 
facts  held  proved  there  was  a  contraven- 
tion of  section  407  of  the  Burgh  Police 
(Scotland)  Act  1892,  and  convicting  the  ap- 
pellant of  the  offence  charged  ?  "  I  am  of 
opinion  that  he  was  not  right  in  convict- 
ing. It  may  be  a  very  serious  thing  that 
while  a  party  may  be  convicted  of  carrying 
on  a  business  of  betting  on  the  street,  he 
may  be  able  to  evade  that  by  going  into  a 
common  passage  with  which  he  has  noth- 
ing to  do.  I  do  not  think  the  statute  has 
met  such  a  case,  unless  it  be  proved  that  he 
is  there  occupying  the  place  not  as  a 
mere  trespasser — as  a  person  simply  walk- 
ing into  an  entry  and  doing  betting  busi- 
ness. There  must  be  something  to  connect 
him  with  the  occupation  as  there  was  in 
Clark's  case.  Of  course,  if  that  be  the  cor- 
rect view,  this  conviction  cannot  stand,  and 
the  fourth  question  would  not  require  to 
be  answered,  because  if  a  person  is  not  con- 
victed, any  money  found  upon  him  when 
be  was  apprehended  cannot  be  kept.  I 
think  we  should  answer  the  questions  ac- 
cording to  the  views  I  have  expressed. 

Lord  Kyixachy  —  I  entirely  agree. 
Whether  this  entry  was  or  was  not  a  place 
in  the  sense  of  the  statute  it  is  not  neces- 
sary to  decide.  But  assuming  it  to  be  so,  I 
am  of  opinion  that  the  context  of  the  enact- 
ment wnich  constitutes  the  offence  implies 
that  the  person  using  the  house,  room,  or 
place  for  conducting  the  business  of  bet- 
ting does  so  in  conjunction  or  association 


with,  or  at  all  events  with  the  permission 
and  licence  of  the  owner  or  occupier.  Like 
the  case  of  Wright  v.  Smith,  and  differing 
from  the  case  of  Clark  v.  Dykes,  which  was 
the  other  day  before  us,  the  present  case 
does  not  contain  that  element.  Therefore 
I  am  of  opinion,  as  I  have  said,  with  your 
Lordship  that  this  conviction  should  he  set 
aside. 

Lord  Stormonth  Darling — I  agree. 
The  Court  quashed  the  conviction. 

Counsel  for  the  Appellant — A.  M.  Ander- 
son.    Agent^D.  Hill  Murray,  S.S.C. 

Counsel  for  the  Respondent  —  Wilson, 
K.C.  —  Mitnro.  Agents  —  Macpherson  & 
Mackay,  S.S.C. 


Saturday,  March  17. 

(Before  the  Lord  Justice-Clerk,  Lord 
Kyllachy,  and  Lord  Stormonth-Darling.) 

MA8SEY  V.  LAMB. 

Justiciary  Cases  —  Procedure — Summary 
Prosecution  —  Right  of  Accused  to  Ad- 
journment— Adjournment  Refused  but 
after  Evidence  for  Prosecution  had  been 
Led  Chranted— Summary  Procedure  (Scot- 
land) Act  1864  (27  and  28  Vict.  cap.  53), 
sec.  11. 

The  accused  in  a  summary  complaint, 
who  had  not  had  a  copy  of  the  com- 
plaint but  only  a  notice  to  attend  served 
upon  him,  was  refused  an  adjournment, 
although  subsequently,  after  the  evi- 
dence for  the  prosecution  was  concluded, 
an  adjournment  was  granted.    Held  in 
a  suspension  that  the  refusal    was   a 
fundamental  error  vitiating  all  the  sub- 
sequent proceedings. 
Justiciary    Cases — Review) — Suspension — 
Competency — Exclusion  of  Review  save 
by  Cvrcuit  Court— Fundamental  Error — 
Refusal     of     Adjournment  —  Aberdeen 
Police  and  Waterworks  Act  1862  (26  arid 
26  Vict.  cap.  cciii),  sees.  515  and  516. 

The  Aberdeen  Police  and  Waterworks 
Act  1862,  by  sec.  515,  provides  that  no 
proceedings  under  it  shall  be  subject  to 
any  form  of  review  or  stay  of  execution 
"  unless  in  manner  or  on  some  one  or 
more  of  the  grounds  hereinafter  men- 
tioned"; and  sec.  516  allows  an  appeal 
to  the  next  Circuit  Court  to  be  held  in 
Aberdeen  on  certain  grounds. 

The  accused  in  a  complaint  under  the 
Aberdeen  Police  and  Waterworks  Act 
1862,  having  been  convicted,  raised  in 
the  High  Court  a  suspension,  on  the 
ground  that  when  brought  before  the 
magistrate  he  had,  after  pleading  but 
before  any  witness  was  examined,  asked 
an  adjournment,  which  adjournment 
the  magistrate  had,  contrary  to  sec.  11 
of  the  Summary  Procedure  (Scotland) 
Act  1864,  refused.  The  respondent 
pleaded  that  the  suspension  was  incom- 
petent in  view  of  the  provisions  of  the 
Special  Act. 
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Held  that  as  the  refusal  was  a  funda- 
mental error,  vitiating  all  the  subse- 
qiient  proceedings,  suspension  in  the 
High  Court  was  competent. 
The  Summary  Procedure  (Scotland)  Act 
18fti  (27  and  23  Vict.  cap.  53),  sec.  11,  pro- 
vides—  "Any  respondent  brought  before 
the  Court  by  a  warrant  of  apprehension 
under  the  authority  of  this  Act  shall  be 
entitled  to  require  a  copy  of  the  complaint 
and  also  to  require  thai  the  hearing  shall 
be  adjourned  for  a  period  of  not  less  than 
fortv-eight  hours,  and  such  requisitions 
shall  be  complied  with  if  made  before  the 
examination  of  any  witness  on  the  merits 
shall  have  commenced " 

The  Aberdeen  Police  and  Waterworks 
Act  1862  (25  and  26  Vict.  cap.  cciii),  sec.  515, 
provides — "No  warrant  granted  by  the 
magistrate  or  citation  made  in  pursuance 
of  the  provisions  of  this  Act,  and  no  charge 
or  complaint  and  no  proceeding  or  trial 
before  the  magistrate,  and  no  order  or 
sentence  of  the  magistrate  thereon,  or  any 
certified  copy  or  short  extract  thereof,  shall 
be  quashed  or  vacated  for  any  misnomer 
or  informality,  or  be  subject  to  suspension, 
reduction,  advocation,  or  appeal  or  to  any 
other  form  of  review  or  stay  of  execution 
unless  in  manner  and  on  some  one  or  more 
of  the  g^rounds  hereinafter  mentioned." 
Section  516  provides  —  "Any  person  who 
feels  aggrieved  by  any  order  or  sentence  of 
the  magistrat*^  may  within  fourteen  days 
of  its  date  appeal  to  the  Court  of  Justiciary 
at  the  next  Circuit  Court  to  be  held  at 
Aberdeen  in  the  manner  and  under  the 
rules,  limitations,  and  conditions  contained 
in  an  Act  passed  in  the  twentieth  year  of 
the  reign  of  His  Majesty  King  George  the 
Second,  chap.  43,  for  taking  away  and 
abolishing  heritable  jurisdictions  in  Scot- 
land, on  the  gnx>und  of  corruption,  malice, 
or  oppression  on  the  part  of  the  magistrate, 
wilful  deviations  in  point  of  form  n-om  the 
statutory  enactments,  incompetency  or 
defect  of  jui-isdiction,  but  on  no  other 
ground." 

Allan  Massey,  medical  student,  Devon- 
shire Road,  Aberdeen,  brought  a  suspension 
of  a  conviction  obtained  against  him  in  the 
Police  Court  at  Alierdeen  at  the  instance 
of  Robert  Lamb,  advocate  in  Aberdeen, 
the  Procurator-Fiscal  of  Court. 

The  complaint,  which  was  brought  under 
the  Al)erdeen  tMty  Acts  1802  to  1(X)0,  the 
Summary  Jurisdiction  (Scotland)  Acts  1864 
and  1881,'and  the  Criminal  Procedure  (Scot- 
land) Act  1887,  set  forth  that  the  accused 
did,  "on  10th  November  1005,  in  Union 
Street,  Aberdeen,  throw  missiles,  and 
thereby  break  a  pane  of  glass  in  the  'destin- 
ation' case  of  a  tramway  car,  ....  and 
this  he  did  to  the  obstruction  and  annoy- 
ance and  danger  of  the  residents  and 
passengers,  and  contrary  to  the  Aberdeen 
City  Acts  1862  to  1000,  and  particularly  the 
Al)erdeen  Police  and  Waterworks  Act  1862, 
sec.  131,  as  amended  by  sec.  147  of  the 
Aberdeen  Municipality  Extension  Act  1871, 
whereby  .  .  .  .  " 

In  his  note  of  suspension  the  complainer 
made  averments,  inter  alia,  that  he,  with- 
out an  agent,  not  having  received  a  copy  of 


the  complaint  but  only  a  notice  to  appear, 
attended  the  Court  on  November  20  not 
expecting  the  case  to  be  then  proceeded 
with,  and  after  pleading  not  guilty,  before 
any  witness  was  examined,  aaked  an 
adjournment,  which  adjournment  was  re- 
fused, although  on  the  conclusion  of  the 
evidence  for  the  prosecution  an  adjourn- 
ment was  allowed. 

He  pleaded — "(1)  It  having  been  the  duty 
of  the  Magistrate,  under  section  11  of  the 
Summary  Procedure  Act  1864,  to  adjourn 
the  diet  of  20th  November  1005  for  a  period 
of  not  less  than  forty -eight  hours,  his  refusal 
to  do  so  rendered  the  whole  subsequent 
proceedings  incompetent,  and  the  convic- 
tion complained  of  otight  to  be  suspended. 
(2)  The  refusal  of  the  Magistrate  to  adjourn 
the  diet  of  20th  November  1005,  being  in 
the  whole  circumstivnces  oppressive,  the 
conviction  complained  of  ougnt  to  be  sus- 
pended." 

The  respondent,  who  denied  the  com- 
plainer's  material  averments,  inter  alia, 
pleaded — "(1)  The  sentence  complained  of 
being  subject  to  review  only  in  the  manner 
and  on  the  g^unds  set  forth  in  section  616 
of  the  Aberdeen  Police  and  Waterworks 
Act  1862  the  present  suspension  is  incom- 
petent, and  ought  to  be  refused,  with  ex- 
penses. ...  (3)  The  proceedings  having 
been  in  all  respects  reeular,  no  ground 
exists  for  suspending  the  sentence  com- 
plained of." 

The  record  of  procedure  did  not  bear  that 
any  motion  for  adjournment  had  been 
made,  and  parties  were  at  issue  as  to  what 
took  place  at  the  trial.  The  Court  there- 
fore remitted  to  the  Sheriff  (Crawford)  to 
inquire  and  report  as  to  "what  took  place  at 
the  trial  on  20th  November  1005. 

The  substance  of  the  Sheriff's  report  was 
to  the  effect  that,  after  pleading,  the  com- 
plainer had  asked  for  an  adjournment; 
that  the  prosecutor  proposed  to  go  on  with 
his  proof,  intimating  that  he  would  not 
object  to  an  adjournment  after  that  was 
concluded,  and  that  the  Magistrate  ex- 
pressed his  assent  to  the  prosecutor's  pro- 
posal to  call  his  witnesses,  and  decidea  to 
proceed  before  the  complainer  indicated 
any  acquiescence  to  that  proposal. 

Ai'gued  for  the  complainer — The  refusal 
of  an  adjournment  was  an  error  on  the 
part  of  the  Magistrate  which  vitiated  all 
subsequent  pi-oceedings.  There  was  here  a 
wilful  deviation  from  statutory  direction 
which  applied  to  all  trials.  That  took  this 
case  out  of  the  restriction  on  the  right  of 
appeal  provided  by  the  Aberdeen  Police 
and  Waterworks  Act  of  1882.  What  took 
place  here  amounted  to  a  fundamental 
nullity,  and  therefore  suspension  in  this 
Court  was  competent  in  spite  of  the  finality 
clause  of  the  Special  Act.  Other  Special 
Acts  contained  like  finality  clauses,  and 
there  were  many  cases  where  suspension 
had  l)een  held  competent  in  similar  circum- 
stances—6'o//in«  V.  Lang,  November  3, 1887, 
1  Wh.  482,  15  R.  (J.C.)  7,  25  S.L.R.  19; 
Bell  V.  M'Phee,  July  18,  1883,  5  Coup.  312, 
10  R.  (J.C.)  78,  20  S.Lr.  825;  M'Keneieav. 
M'Phee,  January  28,  1889,  2  White  188, 16 
R  (J.C.)  58,  26  S.L.R.  272;  MacArthur  v. 
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CanvpbeU,  March  18,  1896,  2  Adam  161.  23 
B.  (JTC.)  81,  33  S.L.B.  550;  Reid  v.  NeUson, 
JuDe  11, 1808,  2  Adam  546,  25  R.  (J.C.)  82, 
35  S.L.B.  755;  Grav  v.  M-GiU,  February  27, 
1858,  3  Irv.  29;  ifahon  v.  Morton,  February 
6,  1856,  2  Irv.  383. 

Argued  for  the  respondent— The  refusal 
to  grant  an  adjournment  was  at  most  op- 
pression, and  that  was  one  of  the  grounds 
on  which  suspension  was  exchided  by  the 
Special  Act.  Unless  the  words  of  sections 
515  and  516  were  read  out  of  the  Act  alto- 
gether this  suspension  was  plainly  incom- 
petent. This  Court  had  never  quashed  a 
conviction  in  similar  circumstances  to  this 
except  in  cases  where  no  offence  had  been 
committed,  or  some  radical  illegality  ap- 
peared ex  facie  of  the  proceedings,  or 
there  was  a  fundamental  nullity  in  the 
proceedings.  Here  there  was  no  ex  facie 
irregularity,  and  certainly  no  fundmental 
nullity,  although  what  took  place  might 
possibly  be  annullable  in  a  competent 
appeal  to  the  Circuit  Court  under  the 
special  statute — Walker  v.  Laiig,  November 
25,  1867,  5  Irv.  506;  O'Brien  v.  M'Phee, 
October  30, 1880, 4  Coup.  375,  8  B.  (J.C.)  8, 18 
S.L.R.  22;  Mackenzie  v.  Lang,  November  9, 
1874,  3  Coup.  20,  2  B.  (J.C.)  1.  By  way  of 
contrast  with  these  cases  were  Kidger  v. 
M'Phee,  November  22, 1888, 2  Wh.  107, 18  R. 
(J.C.)  24,  26  S.L.B.  65;  Mai-r  v.  M'Arthur, 
May  29.  1878,  4  Coup.  53,  5  B.  (J.C.)  38,  15 
S.L,.B.  579. 

Lord  Justicb-Clerk — It  has  certainly 
been  decided  in  past  cases  that  suspension 
may  be  granted  in  respect  of  fundamental 
niiliity  in  the  proceedings  in  a  lower  court 
although  there  is  a  statutory  exclusion  of 
redress  by  the  ordinary  method.  The  ques- 
tion before  us  is  whether  the  present  case 
is  one  of  that  kind.  We  must  proceed  upon 
the  report  of  the  Sheriff  in  this  matter,  and 
he  believes  the  evidence  that  a  motion 
for  adjournment  was  made  and  was  not 
granted.  Tliere  is  no  mention  on  the  re- 
cord of  such  a  motion  having  been  made. 
If  such  a  motion  was  made  I  have  no  doubt 
the  refusal  amounts  to  a  fundamental 
nullity.  If  a  judge  refuses  to  do  what  is 
his  statutory  duty,  all  the  subsequent  pi-o- 
ceedings  in  the  case  are  bad.  I  think  this 
is  a  case  in  which  suspension  ought  to  be 
granted. 

It  is  said  that  the  accused  acquiesced  in 
the  case  being  proceeded  with  and  is  there- 
fore barred  from  pleading  the  nullity.  But 
he  probably  was  not  aware  of  his  right 
to  demand  an  adjournment;  and  there  is 
nothing  in  the  record  to  show  that  he  knew 
he  had  any  such  right  and  offered  to  waive 
it.  If  such  a  thing  had  occurred  it  should 
have  been  recordM.  Whether  if  it  had,  it 
would  have  affected  the  question,  I  do  not 
say.  But  if  a  statutory  requirement  is  not 
carried  out  for  any  reason,  the  procedure 
ought  to  be  recorded  and  the  facts  not  left 
to  depend  upon  recollection.  It  was  the 
duty  of  the  Magistrate  to  tell  the  accused 
what  his  right  in  the  matter  was,  and  to 
have  g^ven  the  adjournment  to  which  he 
was  entitled. 

I  think  we  ought  to  suspend  the  con- 
yiction. 


Lord  Kyllachy— I  think  it  is  in  accord- 
ance with  previous  decisions  that  we  should 
suspend  this  conviction. 

Lord  Stormonth  Darling— In  this  case 
at  the  previous  hearing  we  found  that  the 
parties  were  directly  at  issue  as  to  the  facts 
of  what  took  place  at  the  trial  of  the 
accused  before  the  Magistrate  on  20th 
November.  That  being  so,  the  course  we 
took  was  to  remit  to  the  Sheriff  to  report 
as  to_  what  actually  took  place  on  that 
occasion.  The  Sheriff  has  now  reported, 
and  your  Lordship  has  stated  the  substance 
of  his  report,  which  confirms  the  main  aver- 
ment of  the  accused,  viz.,  that  before  the 
examination  of  any  witness  an  adjourn- 
ment was  asked  for  by  him  and  was  re- 
fused. 

If  that  was  so  I  agree  that  all  the  pro- 
ceedings which  followed  were  practically  a 
dead  letter.  It  is  evident  that  it  may  be  of 
vitfil  importance  to  an  accusedperson  when 
he  is  first  brought  before  the  Court  to  have 
a  delay  of  48  hours  in  order  to  get  up  his 
Ciise  and  make  arrangements  for  his  defence. 
FVom  all  that  he  was  debarred  by  the  deci- 
sion of  the  Magistrate,  and  it  appeai-s  that 
he  had  no  agent  present,  and  was  under  the 
necessity  or  cross-examining  the  witnesses 
for  the  prosecution  himself.  But  npai-t 
from  any  consideration  of  hardship  or  pi-e- 
judice,  it  is  enough  for  our  decision  that 
the  statute  requires  by  section  11  that  such 
a  demand  for  an  adjournment  if  made  shall 
be  acceded  to. 

On  the  further  point  as  to  the  jurisdiction 
of  this  Court  to  entertain  this  suspension  I 
agree  that  the  previous  decisions  warrant 
us  in  holding  that,  in  spite  of  the  provisions 
of  the  Special  Act  as  i-egards  apf>eals,  we, 
as  the  High  Court,  are  bound  to  (juash  a 
conviction  where  it  ajipears  ttiiit  a  funda- 
mental error  in  procedure  luis  been  com- 
mitted. This  was  a  mistake  made  on  the 
very  threshold  of  the  case,  and  nobody  can 
say  what  the  course  of  the  trial  would  have 
been  if  it  had  not  been  made. 

The  Court  suspended  the  conviction. 

Counsel  for  the  Complainer — M'Lennan, 
K.C.— A.  B.  Bi-own.  Agents— Macpherson 
&  Mackay,  W.S. 

Counsel  for  the  Bespondent  —  Hunter. 
K.C.-  Macmillan.  Agents— Alex  Morison 
&  Co.,  W.S. 
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THE  SfBrnXH  LXJiES  COMPA.VT 
V.  COWAX. 

Bitt  */  EseKltai^fe—Ff/rgerji—A'iin4if/m  — 
fHUnM«  «m  a  pierminnl  Bar  Ut  OiMfiaiming 
lAahUiif-OenenU  Biaht  «/  Permm*  Be- 
f^vinf)  LttUrt  rtffarding  Matte r»  with 

A  ytern/m  w\i'i>ifr  nanM;  had  been  f<>riped 
Up  a  Mil,  'A  the  «xut«?nc«  '4  wbi<^b'Iie 
wmt  iignffrtuiX,  held  n/A.  Ut  hare  incurred 
•ny  H$al  'AAiffXli'Mt  Urmmri*  the  bolder, 
bf  adoptMn  fA  hi*  siKnaUir«  or  otfaer- 
wiMi,  b«(aMMe  of  the  fact  that  he  had 
wit  rffpiidiaUd  a  miiuber  of  former  bills, 
bearing;  th<r  Maine  forced  signature,  in 
utmwuT  to  past-dne  notices  requesting 
him  to  hare  them  retired,  even  on  the 
assamption  that  he  follT  onderstood 
the  import  of  the  notices  be  received. 

Ob$^rved  hf  Ixird  ArdwalU  expresslv 
approved  bjr  the  I»rd  Justice  -  Clerx 
and     li>.nd     Htormonth    Darling  —  "I 
consider  it  to  be  the   right  Of  every 
person  who  receives  a  letter  or  other 
document  regarding  a  matter  in  which 
he  ba»  no  concern,  to  destroy  that  docu- 
ment at  once  and  take  no  farther  notice 
<jt  it,  and  to  countenance  any  other  doc- 
trine might,  I  think,  be  productive  of 
most  mischievous  results,  and   might 
put  honest  people  to  a  vast  amount  of 
annoyance,  trouble,  and  expense." 
The   British    Linen   Company   raised    an 
a/:l\on  asainst  Alexander  Cowan,  farmer, 
HpitUlhill,  Fintry,  for  (1)  the  sum  of  £4S0, 
with  which  the  present  report  is  not  con- 
cerned, and  (2)  the  sum  of  £70  contained  in 
the  following  bill :—    "  Spittalhill, 
"  £70  stg.  Fintry,  17th  October  19M 

"Four  months  after  date,  pay  to  me  or  my 
order,  within  the  office  of  the  British  Linen 
Company  Bank,  Balfron,  the  sum  of  £70 
sterling.  Alexandkb  Cow  ait. 

David  Mom. 
"  To  Mr  David  Moir,  farmer, 
Craigievem,  by  Balfron. 
(Indorsed  thus)— 
Pay  the  British  Linen  Coy., 
or  order. 
ALBXAinjBB  Cowan." 
The  bill  was  discounted  with  the  pursuers, 
and  on  20th  February  1006  (when  it  fell  due) 
presented  for  payment  at  their  office,  Bal- 
fron, and  payment  not  having  been  made 
it  was  duly   protested   for   non-payment. 
Notice  of  dishonour  and  that  the  bill  had 
been  protested  for  non-payment  was  sent 
to  the  defender  on  21st  February  1006,  with 
a  request  that  it  should  be  retired.     That 
request  was   not  complied  with  and   the 
present  action  was  raised. 

The  defender's  defence  was  that  the  bill 
was  a  forgery  and  neither  of  his  signatures 
genuine.     Tne  pursuers  originally   main- 


t>i=Kd  !kac  dcT  wo*  fanzsMe.  boa  tke  laid 
fjri-=arr    AMS-m-^LZ.,  atis'  a  proof 
'jMt  w^-«f  '-mr    fMotl  i&ac  ike 
wwr*-  f -« tL'ti  'rr  D^iid  Moir.  ami  ia  the 

a  rwiii^-lag  r  oe*.  tbe 
iii  CLi»  f.-i'.  -.g  -apoe  tfea(  pntnt 
aemnlib:.E.T  ca^Kt  u>  Care  Bpon  Uae  foOow- 
ia^  piea^  •ca^ed  \-j  tke  piJMLXJ. : — ~ ■'£•  Tbe 
AHiffta^^fT  IUTi=c  I'wmtf^iiHl  mmA  ^iopbed 
tb«  <r:g3atnre>  m  qnestaoa  a»  his  Keaeaane 
siznanaca.  is  now  hiied  from  oCgeetiiig 
tLat  they  are  forced.  •3'  Tlte  drfeuder 
faaTicjE.  as  tmAjMnded  oo.  by  his  failure 
tiiof*r^\j  to  ir.ninM«  to  the  pursoecs  the 
alkir«d  fc«K»ry.  iaduted  them  to  .  .  .  di»- 
n^mt  the  said  failL  is  faamd  froao  diqiatiiig 
hi»  liability  themuudcr." 

Tbe  facts  disiJased  at  the  proat  in  so  far 
as  they  bore  on  these  pleas  were  laiiJlj  as 
foiiova. 

Tbe  bin  of  17th  October  ISOt  was  fcrged 
by  Diavid  Moir.  The  defends  knew  noth- 
ing of  its  existence  nntil,  shortly  beff»e  it 
feu  doe  and  when  David  Mmr  was  on  the 
verge  of  insolvency,  it  was  faroae^t  to  his 
notice  by  a  representative  of  the  Kitish 
Linen  Company.  He  at  once  repodiated  it 
and  stated  that  his  signatures  were  for- 
geries. 

The  bill  of  17th  October  19M  was;,  how- 
ever, the  last  of  one  of  two  series  of  forged 
bills  which  had  been  running  on  since 
Jannary  18D1,  bearing  either  to  be  drawn 
by  the  defender  on  David  Moir  and  accepted 
by  him,  or  drawn  by  David  Moir  on  and  ac- 
cepted by  tbe  defender.  The  defender's 
signature  was  always  forged  by  David 
3Ioir.  When  these  bills  became  overdue, 
past-due  notices  in  ordinary  form  were 
regularly  sent  to  the  defender,  and  during 
tbe  period  subsequent  to  January  1801  it 
was  proved  that  the  defender  received 
some  twenty-seven,- of  which  the  following 
is  a  specimen : — 

"British  Linen  Company  Bank 
Balfron,  12th  Feby.  1904. 
"  Mr  Alexr.  Cowan,  farmer, 
SpitUlhill,  Fintry. 

"Sib,— Your  bill  on  David  Moir,  dated 8th 
October  and  payable  4  m/  thereafter,  for 
£70  sterling,  is  lying  in  my  hand  under 
protest  for  non-payment;  be  so  good  as 
order  it  to  be  retired  immediately. — I  am, 
Sir,  your  most  obedient  servant, 

(Initl.)  J.  K.  N.       J.  Macadaic,  Agent. 
"      J.  M." 

The  actual  history  of  the  bill  sued  on  as 
griven  by  the  British  Linen  Company's 
agent  at  Balfron  was  as  follows : — •* As 
regards  the  history  of  the  £70  bill,  the 
one  sued  for  in  the  present  action,  on  19th 
July  1002  a  bill  for  £25  was  drawn  by  the 
defender  on  Mr  Moir  and  discounted  with 
the  bank.  That  fell  due  on  the  22nd  of 
September,  On  the  following  day  a  past- 
due  notice  was  sent  to  the  defender.  There 
was  a  renewal  of  the  bill  on  24th  September 
for  £20.  That  renewal  fell  due  on  26th 
October,  and  on  24th  October  it  was  paid. 
On  4th  December  1002  Mr  Moir  discounted 
a  bill  for  £70  di-awn  by  the  defender  on 
him,  which  fell  due  on  7th  January  1008. 
On  8th   January  I  notified   (he  defender 
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that  that  bill  waa  past  due.  On  the  23rd 
of  January  it  waa  renewed  for  the  same 
sum.  On  10th  March  1908  it  became  due, 
and  on  11th  March  1008  I  notified  the  defen- 
der of  that  with  a  past-due  notice.  The 
bill  was  renewed  on  the  12th  of  March  and 
twain  fell  due  on  the  13th  of  April.  On  the 
lltb  of  April  the  defender  was  notified  that 
it  was  past  due.  It  was  neither  paid  nor 
renewed  until  some  time  after  the  14th  of 
April.  On  the  16th  of  May  Mr  Moir  re- 
newed the  bill  for  £25  by  paying  £45  in 
cash  in  two  payments,  £30  and  £15.  It  was 
renewed  to  the  extent  of  £25,  the  due  date 
being  the  19th  of  June.  Before  it  become 
due,  namely,  on  4tti  June,  that  bill  was 

Said  and  a  new  bill  taken  on  the  following 
ay,  the  5th  of  June,  for  the  old  sum  of  £70. 
That  renewal  fell  due  on  the  8th  of  October. 
It  was  then  renewed  and  fell  due  on  the 
11th  of  February,  and  the  defender  was 
notified  on  the  12th  of  February  that  it 
was  past  due.  It  was  renewed  twice  and 
fell  due  on  the  17th  of  October,  and  a  past- 
due  notice  was  sent  to  the  defender  on  the 
18th  of  October.  It  was  again  renewed  and 
discounted  on  the  28th  of  October  and  fell 
due  on  the  20th  of  February  1905,  and  a 
past-due  notice  was  sent  on  the  2l8t  Feb- 
ruary 1905  to  the  defender.  The  bill  was 
noted  and  protested  in  due  course,  and  I 
produce  the  protest  of  the  bill  dated  20th 
February  1905.  In  carrying  out  these  bill 
transactions  Mr  Moir  called  at  the  bank 
and  saw  me.  He  got  the  renewal  bill 
drawn  out  and  signed  it.  The  practice 
always  is  that  when  a  party  to  the  bill  is  in, 
we  get  the  signature.  He  took  the  bill 
away  with  him  to  get  it  signed  by  the 
defender.  He  either  brought  it  back  or 
sent  it  back  duly  sig[ned.  Mr  Moir  some- 
times called  bacK  with  it  duly  signed  on 
the  same  day  upon  which  he  had  taken 
it  away." 

Although  the  defender  had  received 
these  notices  he  never  paid  any  heed  to 
them  or  took  any  steps,  either  by  writing 
or  orally,  to  disclaim  his  signature,  although 
he  was  occasionally  in  person  at  the  British 
Linen  Company  Bank.  Similarly  the 
British  Linen  Company  never  drew  his 
attention  to  the  fact  that  he  had  never  in 
any  way  acknowledged  the  receipt  of  any 
of  these  notices.  The  defender's  evidence 
amounted  to  this,  that  be  remembered  and 
knew  nothing  about  these  notices,  and  the 
Lord  Ordinary  accepted  his  statement  as 
true. 

On  5th  July  1905  the  Lord  Ordinary  pro- 
nounced an  interlocutor  in  which  he  assoil- 
zied the  defender  from  the  conclusions  of 
the  summons. 

Opinion.— "This  action  concludes  (first) 
for  the  principal  sum  of  £450  and  £21,  Is.  lid. 
of  interest."  [His  Lordship  then  dealt  with 
the  question.]  "The  sum  second  sued  for  is 
the  sum  of  £70  sterling  contained  in  a  bill 
dated  17th  October  1004,  and  bearing  to  be 
drawn  by  the  defender  upon  and  accepted 
by  the  said  David  Moir  payable  four  months 
after  date.  The  defender  alleges  that  his 
signature  to  this  bill  is  also  a  forgery. "  [His 
Lordship  stated  it  as  his  ojtinion  that  it 
teas  a  forgery.]    "  It  was  maintained,  how- 
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ever,  for  the  pursuers  that  bv  his  conduct 
the  defender  had  horn  ologa tea  and  adopted 
the  signature  in  question  as  his  genuine 
signature.  It  is  proved  that  two  series  of 
bills,  of  one  of  which  the  bill  in  question  is 
the  last,  have  been  running  on  from  January 
1891  down  to  the  present  time.  All  these 
bills  either  bore  to  be  drawn  by  the  defender 
on  David  Moirandaccepted  by  nim,  or  drawn 
by  the  said  David  Moir  on  and  accepted  by 
the  defender,  and  are  all  set  forth  in  a 
certified  list  of  biU  transactions,  which 
shows  the  whole  history  of  the  bills  in  a 
very  convenient  form.  The  facts  set  forth 
in  the  certified  list  were  completely  proved 
by  the  evidence  led  for  the  pursuers.  From 
this  list  it  appears  that  over  a  period  of 
between  twelve  and  thirteen  years  some 
twenty-seven  notices  that  certain  of  these 
bills  were  past  due  were  sent  to  the  defen- 
der, and  that  he  took  no  notice  of  these 
notices.  It  is  said  that  in  this  way  he  had 
rendered  himself  liable  in  payment  of  the 
bill  in  question.  I  cannot  adopt  this  view, 
and  I  do  not  think  it  is  supported  by 
authority.  On  the  contrary,  I  think  the 
authorities  all  go  to  show  that  silence  per 
se  when  a  notice  regarding  a  bill  is  sent  to 
a  person  who  did  not  sign  it  will  not  infer 
adoption  against  such  person.  The  nearest 
case  to  the  present  which  was  quoted  to  me 
is  the  case  of  Boyd  v.  Robertson,  1854,  17  D. 
150,  in  which  an  issue  of  adoption  was 
refused  to  a  charger  on  a  bill,  who  averred 
that  intimation  had  been  sent  to  the  sus- 
pender of  the  dishonour  of  certain  bills  of 
prior  date  in  the  same  handwriting,  of 
which  intimation  he  had  taken  no  notice, 
and  the  judgments  delivered  in  the  House 
of  Lords  in  the  case  of  Mackenzie  v.  The 
British  LAnen  Company,  1881,  8  R.  (H.L.) 
9,  seem  to  apply  directly  to  the  present  case. 
The  whole  decisions  of  any  importance  on 
this  matter  are  reviewed  in  tnat  case  by 
Lord  Watson,  and  it  would  be  presumption 
in  me  to  attempt  to  go  over  the  same 
ground.  The  case  mainly  relied  on  by  the 
bank  in  that  case,  as  well  as  the  present, 
was  Urquhart  v.  Bank  of  Scotland,  9  S.L.R. 
6(%,  and  that  decision  is  examined  by  Lord 
Watson  and  shown  not  to  apply  to  Mac- 
kenzie's case.  For  the  same  reasons  I  hold 
that  it  does  not  apply  to  the  present,  being 
distinguished  from  it  by  these  facts  that  in 
UrquharVs  case  it  waa  proved  that  the 
suspender  knew,  or  had  good  reason  to 
know,  that  the  forger  had  for  some  years 
previously  been  in  the  habit  of  forging  his 
name  upon  bills,  and  that  in  June  1870  he 
had  given  the  forger  money  to  retii-e  one  of 
these  bills  which  was  known  by  him  to  be 
forged.  No  such  circumstances  exist  in  the 
present  case.  Upon  general  principles  I 
cannot  too  strongly  repudiate  the  idea  that 
one  person  can  fasten  liability  upon  another 
with  regard  to  a  matter  with  which  that 
other  had  no  previous  concern,  by  writing 
him  letters  or  sending  him  documents 
which  ex  facie  demand  an  answer,  and 
afterwards  founding  upon  the  fsict  of  no 
answer  being  received  to  them  as  inferring 
liability  of  some  sort  on  the  part  of  the 
person  to  whom  they  were  sent.  I  con- 
sider it  to  be  the  right  of  every  person 
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who  receives  a  letter  or  other  document 
regarding  a  matter  with  which  he  has 
no  concern,  to  destroy  that  document 
at  once,  and  take  uo  further  notice  of 
it,  and  to  countenance  any  other  doc- 
trine might,  I  think,  be  productive  of 
most  mischievous  results,  and  might  put 
honest  people  to  a  vast  amount  or  annoy- 
ance, trouble,  and  expense.  In  the  present 
case  it  appears  from  the  proof  that  the 
defender  never  saw  any  of  the  bills  men- 
tioned in  the  list,  never  knew  of  their 
existence,  and  that  he  paid  no  attention  to 
any  of  the  past-due  notices  which  were 
sent  to  him,  and  I  think  it  would  be  mon- 
strous to  hold  that  by  so  doing  he  should 
be  held  to  have  incurred  any  liaoility  what- 
ever to  the  pursuers.  But  the  fact  of  the 
pursuers  founding  upon  his  silence  with 
regard  to  these  past-due  notices  raises  this 
inquiry — why  did  they  never  mention  the 
matter  of  these  bills  during  all  these  years, 
when,  time  after  time,  the  defender  took 
no  notice  whatever  of  the  intimations 
which  were  sent  to  him,  and,  although  he 
was  passing  constantly  through  Balfron, 
never  once  called  at  the  bank  to  inquire 
whether  the  bills  regarding  which  notices 
had  been  sent  to  him  had  been  taken  up  or 
not.  Surely  that  state  of  matters  demanded 
in  their  own  interest  some  attention  from 
the  bank,  and  I  can  only  interpret  their 
neglect  in  this  matter  and  their  careless- 
ness with  regard  to  the  guarantees,  by  sup- 
posing that  they  did  not  want  to  interfere 
with  a  lucrative  business  by  raising  any 
questions  about  these  bills,  and  that,  if 
they  had  suspicions,  they  disregarded  such 
in  the  conflcJence  that  should  the  guaran- 
tees or  bills  turn  out  to  be  forged,  the  well- 
to-do  Mr  Cowan  would  pay  up  rather  than 
expose  his  brother-in-law  to  a  prosecution 
for  forgery. 

"A  strong  attack  was  made  by  counsel 
for  the  pursuers  on  the  credibility  of  both 
the  defender  and  David  Moir,  and  he 
specially  founded  on  what  he  termed  the 
defender's  incredible  evidence  regarding 
the  past-due  notices  which  undoubtedly 
were  sent  to  him  by  the  bank.  At  first 
sight  I  must  say  that  it  seems  somewhat 
extraordinary  that  the  defender  did  not  dis- 
tinctly remember  having  received  notices 
such  as  those  shown  him  at  the  proof  over 
and  over  again  within  the  last  twelve  or 
thirteen  years,  but  when  it  is  considered 
that  the  average  number  of  such  notices 
was  about  two  va  the  year,  that  the  defen- 
der's attitude  of  mind  was  that  he  knew 
nothing  about  the  bills  to  which  these 
notices  referred,  and  knew  that  he  had 
never  signed  any  such  bills,  and  accordingly 
paid  no  attention  whatever  to  the  notices, 
out  just  threw  them  aside  or  destroyed 
them,  it  is  not  surprising  that  he  says  he 
does  not  know  whether  he  received  all 
these  notices.  I  think  his  attitude  of  mind 
is  very  well  expressed  in  the  following 
question  and  answer: — '(Q)  Do  you  say  that 
70U  never  received  these  various  notices  ? — 
A)  I  cannot  say  I  never  received  them, 
3ut  if  I  got  any  of  them  I  would  not  know 
what  they  were.'  He  was  thereafter  sub- 
jected to  a  pretty  stringent  cross-examina- 


tion, in  which,  although  it  appears  to  me 
that  he  was  perhaps  acting  too  much  on 
the  defensive,  yet  ne  did  not  impress  me 
as  saying  what  he  thought  or  knew  to  be 
untrue,  and  I  am  bound  to  say  that  the 
manner  in  which  both  he  and  Moir  g^ave 
their  evidence  impressed  me  with  the 
belief  that  they  were  speaking  the  truth  to 
the  best  of  their  knowledge  and  belief,  and 
were  credible  witnesses.'  {Hia  Lmrdshvp 
then  dealt  with  certain  other  objections  to 
the  defender's  credibility,  «fcc.]  "The  re- 
sult I  have  arrived  at,  accordingly,  is  that 
it  is  established  by  the  proof  that  the  signa- 
tures to  the  documents  libelled  are  not  the 
signatures  of  the  defender,  and  that  he  is 
entitled  to  absolvitor  with  expenses." 

The  pursuers  reclaimed,  and  argued — 
The  defender's  statement  that  he  had  not 
received  or  at  any  rate  had  not  understood 
the  notices  was  incredible.  He  ought  to 
have  informed  the  bank  that  the  signatures 
were  forgeries.  He  did  not  do  so,  and  must 
accordingly  be  held  to  have  homologated  his 
signatures.  They  referred  to  the  following 
authorities  —  Bell's  Principles,  sec.  27a ; 
Boyd  v.  Union  Bank  of  Scotland,  Decem- 
ber 12,  1854,  17  D.  150 ;  Maihlem  v.  Wtilker, 
November  16,  1833,  12  S.  63;  Warden  v. 
British  Linen  Company,  February  13,  1S63, 
1  Macph.  402 ;  Brown  v.  British  Linen  Com- 
pany, May  16, 1883, 1  Macph.  793 ;  Urquhart 
V.  Bank  of  Scotland,  June  14,  1872,  9  8.L.R 
508 ;  Mackenzie  v.  British  Linen  Company, 
Februarv  11,  1881,  8  R.  (H.L.)  8,  18  S.L.K. 
333;  Freeman  v.  Cooke, (1848)2  Wei. Hurl. k 
Gordon,Exch.654;  Ogilvyv.  West  Australian 
Mortgage  and  Agency  Corporation,  [1880] 

Argued  for  the  respondent — The  Lord 
Ordinary  was  right  in  believing  the  respon- 
dent's statement  that  he  knew  nothing 
about  the  bills  or  his  forged  signatures. 
If  that  were  so,  the  reclaimers'  case  was 
ended.  Assuming,  however,  the  contrary, 
a  person  might  become  liable  on  his  forged 
signature  in  one  of  two  ways,  viz.,  oy 
authorisation,  or  by  adoption  and  conse- 
quent bar  or  estoppel  from  pleading  the 
forgery.  There  was  no  suggestion  here  of 
autnorisation.  As  to  adoption,  you  could 
not  adopt  by  mere  silence,  hut  must  do 
something  active,  or  at  any  rate  before 
mere  silence  could  su£Qce  three  things  at 
any  rate  were  requisite,  none  of  uiem 
forthcoming  in  the  present  case;  there 
must  be  knowledge  on  the  part  of  the 
defender  that  his  signature  had  been 
forged ;  knowledge  that  the  pursuers  were 
relying  on  it,  and  a  change  for  the  worse  in 
the  pursuers'  circumstances  caused  by  that 
■  reliance.  The  cases  of  Boyd  and  Freeman, 
cit.  sup.,  were  altogether  in  respondent's 
favour.  In  the  cases  relied  upon  by  the 
pursuers  there  was  this  impoiibant  differ- 
ence, that  the  bill  had  always  actually  been 
laid  before  the  party ;  here  nothing  except 
vag^e  notices. 

At  advising — 

Lord  Justicb-Clebk— The  sole  question 
now  to  be  decided  in  this  case  is  whether  a 
bill,  on  which  the  signature  of  the  defender 
is  proved  to  be  a  forgery,  can  be  founded 
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upon  to  make  him  liable  in  its  amount  in 

respect  that  the  pursuers  have  proved  that 
he  nomolgated  and  adopted  the  signature 
as  being  genuine. 

The  contention  of  the  pursuers  is  founded 
on  the  following  facts :— (1)  that  a  series  of 
bills  bearing  to  oe  drawn  by  the  defender 
and  accepted  by  David  Moir  had  been 
discounted  by  the  pursuers,  each  being, 
although  the  amounts  varied,  practically 
a  renewal  of  the  bill  preceding  it ;  (2)  that 
notices  of  the  bills  being  past  due  were 
sent  in  ordinary  form  to  the  defender ;  (3) 
that  the  defender  did  not  send  any  reply  to 
or  take  any  notice  of  the  intimations; 
(4)  that  he  never  saw  any  of  the  bills  or 
knew  of  their  existence  except  in  so  far  as 
he  received  the  notices ;  (6)  that  there  is  no 
evidence  that  he  ever  knew  that  David 
Moir  was  forging  his  name.  The  case  turns 
upon  what  the  defender  did  or  did  not  do, 
not  as  regards  the  bill  founded  on,  but  as 
regards  previous  bills,  of  which  this  one  is 
in  sequence.  The  fact  is  that  he  never  saw 
or  knew  of  this  bill  until  his  attention  was 
specially  called  to  it;  he  at  once  repudi- 
ated it  as  a  forgery,  which  it  was.  Thus 
there  is  nothing  to  found  upon  as  regards 
the  bill  in  question.  The  case  is  that  he 
had  put  himself  in  such  a  [josition  as 
regards  the  course  of  bills  previously  that 
he  has  no  right  to  plead  that  he  is  not 
liable  on  the  present  bill,  though  forged, 
because  of  what  he  had  done  or  miled  to  do 
in  regard  to  previous  bills.  I  cannot  assent 
to  any  such  idea.  But  even  if  it  were 
sound  I  am  of  opinion  that  it  would  have 
no  application  to  this. 

The  case  really  comes  to  this  test— Is  a 
person  who  does  nothing  by  word  or  deed 
liable  to  be  held  in  law  to  have  homolgated 
and  adopted  as  his  an  alleged  writing  of 
his  which  has  been  forged  by  another? 
I  am  clearly  of  opinion  that  no  such  legal 
deduction  can  be  drawn  of  homologation  or 
adoption  in  such  a  case.  Passivity  can 
never  constitute  an  unreal  obligation  into 
a  real,  can  never  make  a  man  into  a  debtor 
who  has  neither  said  nor  done  anything  to 
make  him  a  party  to  the  obligation,  which 
has  no  existence  apart  from  some  action  on 
his  part.  Wliat  action  might  be  suflficient 
is  a  different  Question.  It  is  possible  that 
very  little  in  tne  way  of  overt  action,  if  it 
was  unmistakable,  might  be  sufScient. 
But  here  there  is  no  action  even  of  the 
most  shadowy  kind.  I  concur  entirely  in 
the  words  of  the  Lord  Ordinary  as  regards 
the  proposal  to  draw  conclusions  from  the 
fact  that  a  person  who  receives  notices 
from  which  some  obligation  may  be  im- 
plied, and  sends  no  reply,  when  his  Lord- 
ship says — "  I  consider  it  to  be  the  right  of 
every  person  who  receives  a  letter  or  other 
document  regarding  a  matter  in  which  he 
has  no  concern,  to  destroy  that  document 
at  once  and  take  no  further  notice  of  it, 
and  to  countenance  any  other  doctrine 
might  I  think  be  productive  of  most  mis- 
chievous results,  and  might  put  honest 
people  to  a  vast  amount  of  annoyance, 
trouble,  and  expense." 

I  demur  entirely  to  the  idea  that  an  obli- 
gation can  be  set  up  against  anyone  by 


plying  him  with  notices  of  which  he  takes 
no  notice,  or  when  it  is  found  that  he  takes 
no  notice,  lying  by  and  doing  nothing,  and 
then  coming  forward  and  saying  "  Silence 
gives  consent."  That  saying  is  not  a 
maxim  in  law,  either  criminal  or  civil,  in 
cases  where  the  parties  have  never  been  in 
joint  contact  in  amy  way  in  regard  to  the 
matter  in  question,  all  communication 
having  been  from  one  side  only. 

In  all  I  have  said  hitherto  I  have  assumed 
that  the  party  receiving  the  notices,  read 
them  and  understood  their  import  and 
effect  to  be  as  the  pursuers  maintain  them 
to  be.  But  in  this  case  the  pursuers  have 
another  difficulty  to  encounter  even  if  their 
proposition  in  law  were  sound.  For  it  is 
necessary  to  assume  in  order  to  the  success 
of  their  contention  in  that  view,  viz.,  that 
it  be  proved  that  the  defender  knew  and 
understood  the  notices  which  were  sent  to 
him.  Mere  proof  that  they  were  trans- 
mitted coum  never  be  sufficient.  They 
must  be  brought  home  to  him  as  com- 
mitting him  to  their  contents  as  understood 
and  accepted  by  him  as  inferring  obligation 
against  him,  before  it  could  be  held — even 
if  that  were  the  law— that  inaction  on  his 
part  after  receiving  the  notices  fastened 
on  him  an  obligation  which  the  document 
to  which  the  notice  referred  did  not  do, 
seeing  that  it  was  forged.  Now  that,  if  a 
relevant  subject  for  inquiry,  would  depend 
entirely  on  fact.  But  m  this  case  we  have 
the  Lord  Ordinary  expressing  a  very  strong 
opinion  as  to  the  defender's  honesty  and 
truthfulness,  and  accepting  as  undoubted 
fact  the  allegation  of  the  defender  that 
he  did  not  understand  the  notices  as  refer- 
ring to  any  obligation  undertaken  by  him. 
In  the  general  case  the  Court  will  always 
accept  the  view  of  the  judge  who  tried  the 
case  on  the  trustworthiness  of  evidence, 
but  of  all  cases  in  which  his  view  as  to 
credibility  of  a  particular  witness  should 
receive  effect  this  case  is  the  strongest, 
where  throughout  the  attention  of  the 
judge  would  be  fixed  upon  the  point  of 
trustwortliiness  of  a  witne.ss's  testimony. 

Therefore  I  have  no  doubt  in  this  case  in 
accepting  the  Lord  Ordinary's  opinion,  the 
result  of  which  is  that  it  never  was  brought 
home  to  the  defender's  mind  that  he  was 
being_  held  by  the  bank  as  a  debtor  under 
the  bills. 

On  both  g^unds  therefore  I  am  in  favour 
of  adhering  to  the  Lord  Ordinary's  judg- 
ment. 

Lord  Kyllacht — In  this  case  I  agree 
entirely  with  the  judgment  of  the  Cord 
Ordinary.  I  agree  with  him  in  his  view  of 
the  evidence,  as  to  which,  even  if  I  inclined 
to  differ,  I  should  be  slow  to  do  so,  consider- 
ing that  he  saw  and  heard  the  witnesses, 
and  formed,  as  he  tells  us,  so  decided  an 
impression  particularly  as  to  the  credibility 
of  the  defender,  I  agp:«e  with  him  also  in 
his  view  of  the  law  applicable  to  the  case 
so  far  as  it  involves  questions  of  law.  In 
particular,  I  agree  that  the  present  case  is 
really  ruled  by  the  case  of  Boyd,  17  D.  159, 
to  wnich  his  Lordship  refers,  and  by  the 
opinions,  if  not  the  judgement,  in  the  case  of 
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Mackensie,  8  B.  (H.L.)  9,  to  which  he  also 
refers,  not  to  speak  of  the  carefully  reasoned 

J'udgment  of  Lord  Shand  pronounced  in  the 
atter  case  in  the  Court  of  Session,  a  judg- 
ment -which  was  approved  without  qualifi- 
cation in  the  House  of  Lords,  and  to  every 
word  of  which  I  am  glad  to  have  the  oppor- 
tunity of  subscribing.     ' 

In  view,  however,  of  the  importance  of 
the  question  and  of  the  uncertainty  which 
(if  one  may  judge  from  the  recent  argument) 
seems  still  to  prevail  as  to  the  state  of  the 
authorities,  I  may  perhaps  add  one  or  two 
observations  with  respect  to  the  bill  for 
£70  as  to  which  alone  tne  pursuers  reclaim. 

The  leading  observation,  and  perhaps  the 
most  crucial,  is  I  think  this— that  as  regards 
the  particular  bill  which  is  here  in  question, 
there  is  no  impeachment  whatever  of  the 
defender's  conduct.  It  is  not  suggested 
that  he  saw  or  heard  of  it,  or  knew  of  its 
existence  before  at  earliest  the  7th  of  Feb- 
ruary 1905,  when  it  was  still  current,  and 
when  the  acceptor's  insolvency  being  de- 
clared, he  (the  defender)  at  a  meeting  with 
the  pursuers'  accountant  at  once  repudiated 
his  signature. 

Accordingly,  the  case  against  the  defender 
is  not  that  he  adopted  this  particular  bill, 
but  that  he  (as  it  is  said)  adopted  certain 
previous  bills  which  were  also  forged,  and 
of  which,  although  retired  by  the  acceptor, 
he  got  notice  as  they  became  due.  That  is 
really  the  only  case  made  against  the  defen- 
der, and  it  rests  upon  this — not  that  he  did 
anything,  or  wrote  or  said  anything,  but 
that  he  omitted  to  reply  to  the  said  notices, 
and  to  inform  the  bank,  that  he  had  signed 
no  bills  and  denied  liability.  In  other 
words,  the  proposition  of  the  pursuers  is 
really  this — that  although  he  (the  defender) 
was  not  even  their  customer  and  owed  them 
no  duty  beyond  what  he  owed  to  every 
member  of  the  public,  he  was  yet  bound  to 
answer  their  notices,  and,  not  doing  so, 
must  be  held  to  have  adopted  the  said  pre- 
vious bills,  and  by  anticipation  also  adopted 
the  subsequent  Dill  to  which  this  action 
relates. 

Now,  it  must  be  acknowledged  that  this 
is  a  doctrine  entirely  novel,  t  think  I  am 
safe  in  saying  that  in  no  previous  case  in 
which,  a  defender's  adoption  of  a  particular 
bill  being  alleged,  and  his  conduct  with 
respect  to  that  hill  being  found  unimpeach- 
able, he  has  nevertheless  been  held  liable 
by  reason  of  something  imputed  to  him 
with  respect  to  previous  bills  where  his 
name  had  been  used.  There  was  certainly 
no  such  suggestion  made  in  the  case  of 
Mackenzie,  where  the  element  in  question 
existed,  but  where  even  in  the  Court  of 
Session  the  only  use  sought  to  be  made  of 
it  was  that  of  supporting  an  averment  that 
the  particular  bill  there  in  question  had 
been  discounted  with  the  defender's  actual 
knowledge  and  authority.  On  the  other 
hand,  in  the  case  of  Boyd,  which  I  have 
already  mentioned,  the  proposition  was 
advanced,  and  was  by  an  unanimous  judg- 
ment rejected.  I  was  therefore  throughout 
the  debate  somewhat  anxious  to  ascertain 
the  exact  basis  of  the  pursuers'  argument, 
and  doing  my  best  to  analyse  it,  it  seemed 


to  me  to  involve  at  least  these  four  pro- 

Sositions — (1)  That  as  matter  of  fact  the 
efender  had  for  some  time  known,  or  been 
bound  to  know,  that  his  name  was  being 
forged  by  his  toother-in-law  upon  bills 
discounted  from  time  to  time  with  the 
pursuers;  (2)  That  so  knowing,  or  being 
bound  to  know,  he  was  also  bound  to 
anticipate  that  the  same  thing  would  or 
might  continue  indefinitely ;  (3)That  being 
bound  so  to  anticipate,  he  thereby  incurred 
a  legal  obligation  to  warn  the  pursuers  by 
informing  them  of  what  he  oelieved  or 
suspected;  and  (4)  that  being  so  bound,  but 
remaining  silent^  he  thereby  accredited,  and 
must  be  held  to  have  accredited,  his  brother- 
in-law  to  the  pursuers  as  a  person  who  had 
his  authority  in  time  coming  to  discount 
bills  bearing  his  signature. 

Now,  of  course,  if  the  Lord  Ordinary  is 
right  in  his  view  of  the  facts,  and  in  par- 
ticular of  the  defender's  evidence,  the  oasis 
of  this  whole  argument  is  displaced.  But 
assuming,  arguendo,  the  contrary,  I  think 
it  right  to  state — to  do  so  as  distinctly  as 
possible — that  in  my  humble  opinion  not 
one  of  the  above  propositions  can  be 
supported  either  on  principle  or  authority. 

In  the  first  place,  I  consider  that  it  is  an 
arbitrary  and  quite  Illegitimate  inference 
that  the  acq^uiescence  in  what  is  past 
involves  acquiescence  with  respect  of  the 
future.  Tljat  is  just  the  kind  of  argument 
which  was  advanced  and  negatived  in  the 
recent  case  of  Carron  Company  v.  Mercer 
Henderson,  23  R.  1042,  33  8.L.R.  738,  which 
we  have  lately  had  more  than  once  to 
consider. 

But  further,  and  in  the  next  place,  I  am 
quite  unable  to  see  upon  what  legal  prin- 
ciple a  person  can  be  held  legally  bound  to 
answer  letters  addressed  to  him  by  persons 
to  whom  he  stands  in  no  special  relation, 
in  order  to  warn  such  persons  of  errors 
under  which  they  appear  to  labour,  or  risks 
which  they  appear  to  run.  Moral  duties  of 
that  kind  there  may  be,  although  in  such 
matters  moral  duties  may  be  sometimes 
conflicting.  But  legal  obligations  and  moral 
duties  are  different  thing^s.  And  if  pre- 
judice follows  from  reliance  on  people  doing 
what  they  are  under  no  legal  obligation  to 
do,  I  am  afraid  that  persons  so  relying 
must  just  take  the  consequences. 

I  am  quite  aware  that  there  was  at  one 
time  in  this  Court  a  disposition  in  such 
matters  to  overlook,  or  rather  ignore,  the 
distinction  between  perfect  and  imperfect 
obligations.  And  the  high  water-mark  of 
that  tendency  was,  I  humbly  think,  reached 
in  the  cases  of  Urquhart  and  Mackensie. 
But  as  I  have  already  said,  the  decision  in 
the  case  of  Mackenzie  was  reversed  by  the 
House  of  Lords ;  and  I  think  that  nobody 
reading  the  judgments  in  that  case  can 
fail  to  be  satisfied  that  the  reversal  was 
opportune.  It  has  since  been,  I  think, 
quite  recognised  that  the  case  of  Urquhart 
was  in  effect  overruled  by  the  case  of 
Mackenzie,  and  that  the  judgment  of  Baron 
Parke  in  the  case  of  Fr-eeman  v.  Cooke  (2 
Exch.  654)  (referred  to  and  approved  in  the 
House  of  Lords  judgments)  expresses  cor- 
rectly the  limits  within  which  liabilities 
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may  arise  from  mere  silence,  \vhether 
followed  or  not  followed  by  prejudice  to 
other  persons.  That  distinguished  Judee, 
after  explaining  the  liabilities  arising  oy 
way  of  estoppel  from  actual  representations, 
proceeds  thus — "And  conduct,  by  negli- 
gence or  omission,  where  there  is  a  duty 
cast  upon  a  person  by  usage  of  trade  or 
otherwise  to  disclose  the  truth,  may  often 
have  the  same  effect.  As  for  instance,  a 
retiring  partner  omitting  to  inform  his 
customers  in  the  usual  mode  of  the  fact 
that  the  continuing  partners  are  no  longer 
authorised  to  act  as  his  agents,  is  bound  oy 
all  contracts  made  by  them  with  third 
parties  on  the  faith  of  their  being  so 
authorised."  It  appears  to  me  that  if  any 
doubt  existed  as  to  what  Baron  Parke 
meant  by  the  words  "  duty  cast  upon  a 
person  by  usa^e  of  trade  or  otherwise,"  the 
illustration  with  which  the  sentence  ends  is 
fairly  conclusive  on  that  subject. 

Lord  Stobmonth  Dabling— I  agree  with 
your  Lordships  and  the  Lord  Ordinary. 

When  in  a  matter  of  this  kind,  turning 
largely  on  credibility,  the  Judge  who  saw 
and  heard  the  witnesses  declares  his  belief 
that  what  one  of  the  parties  to  the  case 
said  in  the  witness-box  was  substantially 
true,  it  would  be  very  diiSicult  for  a  Court 
of  Review  to  decide  against  that  party, 
except  upon  some  view  of  the  law  altogether 
independent  of  his  testimony. 

Now,  there  is  no  law,  as  it  seems  to  me, 
which  requires  us  to  hold  that  a  man  whose 
name  has  been  forged  to  a  bill,  and  who 
knows  nothing  about  it  except  that  he  has 
not  signed  it,  incurs  any  legal  obligation 
towards  the  holder  by  non-repudiation  of 
that  bill,  and  still  less  of  former  bills  bear- 
ing the  same  name,  in  answer  to  notices 
requesting  him  to  have  them  retired.  I 
particularly  concur  in  what  the  Lord  Ordi- 
nary says  about  its  being  the  right  of  every 
person,  who  receives  a  letter  or  other 
document  regarding  a  matter  with  which 
he  has  no  concern,  to  destroy  that  docu- 
ment at  once,  and  take  no  further  notice 
of  it.  He  must  not,  it  is  true,  do  anything 
active  to  deceive  or  mislead  the  other 
person,  as  by  adopting  the  bill  in  question 
in  the  knowledge  that  it  was  forged.  But 
mere  silence  can  never  have  that  effect. 

Lord  Low  was  absent. 

The  Court  adhered. 

Counsel  for  the  Reclaimers  —  Younger, 
K,C.— F.  C.  Thomson.  Agents— Mackenzie 
ft  Kermack,  W.S. 

Counsel  for  the  Respondent  —  Scott 
Dickson,  K.O. — Home.  Agents — Duncan 
Smith  &  Maclaren,  S.S.G. 


Tuuday,  Mardt  20. 

SECOND    DIVISION. 

[Lord  Dundas,  Ordinary. 
COOPER  &  COMPANY  v.  JESSOP 
BROTHERS. 

Arbitration  —  Process — Jurisdiction — Peti- 
tion to  Appoint  Arbiter  —  Decision  in 
Petition  of  Questions  of  Fact  and  Law — 
Allowance  of  Proof  in  the  Petition — Com- 
petency of  Proceedings  and  of  a  Reclaim- 
%ng  Note — Arbitration  {Scotland)  Act  1894 
{57  and  58  Vict.  cap.  13),  sec.  3. 

In  a  petition  to  appoint  aa  arbiter 
under  section  3  of  the  Arbitration  (Scot- 
land) Act  1891  the  Lord  Ordinary  with- 
out proof  repelled  objections  that  the 
Court  had  no  jurisdiction,  that  there 
was  no  binding  agreement  between  the 
parties,  and  that  the  reference  clause 
relied  on,  viz.,  "any  dispute  arising 
from  this  contract  to  be  settled  by  arbi- 
tration here  in  the  usual  wav,  was 
part  of  the  agreement,  and  allowed  a 
pi-oof  as  to  the  "usual  way."  The  re- 
spondents, who  were  English  merchants, 
neither  residing  nor  carrying  on  busi- 
ness in  Scotland,  reclaimed,  on  the 
ground  that  the  Lord  Ordinary  had 
exceeded  his  jurisdiction,  such  proceed- 
ings in  the  petition  not  being  in  con- 
templation of  the  statute.  The  peti- 
tioners objected  to  the  competency  of 
the  reclaiming  note. 

Held  that  in  the  circumstances  (1) 
the   reclaiming   note  was   competent, 
and  (2)  the  interlocutor  of   the  Lord 
Ordinary  should  be  recalled  and  pro- 
cess sisted  until  the  questions  at  issue 
between  the  parties  had  been  decided 
by  appropriate  proceedings  in  a  compe- 
tent Court. 
The  Arbitration  (Scotland)  Act  18W  (SJ  and 
68  Vict.  cap.  13),  section  3,  provides— "Should 
one  of  the  parties  to  an  agreement  to  refer 
to  two  arbiters,  refuse  to  name  an  arbiter 
in  terms  of  the  agreement,  and  should  no 
provision  have  been  made  for  carrying  out 
the  reference  in  that  event,  or  should  such 
provision  have  failed,  an  arbiter  may  be 
appointed  by  the  Court  on  the  application 
of  the  other  party,  and  the  arbiter  so  ap- 
pointed shall  nave  the  same  powers  as  if  he 
nad  been  duly  nominated  by  the  party  so 
refusing."    Section  6 — "For  thepurposes  of 
this  Act  the  expression  'the  Court'  shall 
mean  any  sheriff  having  jurisdiction  or  any 
Lord  Ordinary  of  the  Court  of  Session." 

On  December  19,  1905,  H.  G.  Cooper  Sc 
Company,  merchants,  Glasgow,  present^ 
a  petition,  under  section  3  of  the  Arbitra- 
tion (Scotland)  Act  1894,  to  appoint  an 
arbiter  to  represent  an  arbiter  wnom  they 
averred  Jessop  Brothers,  Ossett,  Yorkshire, 
ought  to  have  appointed  under  an  alleged 
agreement. 

Jessop  Brothers  lodged  answers.  The 
following  paragraph  therefrom  summarises 
their  objections  to  the  granting  of  the 
prayer  of  the  petition : — "The  respondents 
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respectfully  submit  (a)  that  the  Court  has 
no  jurisdiction  to  entertain  this  petition ; 
(b)  mat  there  is  no  binding  agreement,  and 
accordingly  no  agreement  to  refer  to  arbi- 
tration ;  (c)  that  in  view  of  the  terms  of  the 
alleged  arbitration  clause  the  Court  has  no 
power  to  appoint  an  arbiter  ;  and  (ci)  that, 
as  assuming  the  petitioners  to  be  right  in 
their  contention,  their  claim  is  for  dam- 
ages which  an  arbiter  would  have  no  power 
to  assess,  it  is  unnecessary  and  inexpedient 
that  an  arbiter  be  appointed." 

The  circumstances  of  the  case  and  the 
averments  of  parties  ai-e  sufficiently  given 
in  the  opinion  {ynfra)  of  the  Lord  Ordinary 

(DUNDAS). 

On  2nd  February  1906  the  Lord  Ordinary 
pronounced  the  following  interlocutor: — 
"  Repels  heads  (a),  (b),  and  (d)  of  the  obiec- 
tions  stated  by  the  respondents  in  the  last 
paragraph  of  their  answers :  Before  further 
answer  allows  the  parties  a  proof  of  the 
averments  contained  in  the  sixth  paragraph 
of  the  petition  and  in  the  last  sentence  of 
the  third  paragraph  of  said  answers,  and 
to  the  petitioners  a  conjunct  probation : 
Appointis  the  proof  to  proceed  on  a  day  to 
be  afterwards  fixed,  and  grants  leave  to 
reclaim." 

OvivA/iyn. — "This  is  a  rather  peculiar  appli- 
cation. The  petitioners,  merchants  in  Olas- 
■  gow,  aver  that  in  August  1905  they  con- 
tracted to  buy  from  the  respondents,  Jessop 
Brothers,  Ossett,  Yorkshire,  a  considerable 
amount  of  'shoddy*  for  manure  purposes. 
"Hie  alleged  contracts  were  made  by  cor- 
respondence. The  first  point,  in  my  judg- 
ment, is  to  ascertain  the  true  scope  and 
terms  of  the  contract  as  disclosed  by  the 
correspondence,  in  so  far  as  these  bear  upon 
the  respondents'  objections  to  the  jurisdic- 
tion of  this  Court  to  entertain  the  petition, 
and  its  power  to  apply  the  Arbitration 
(Scotland)  Act  1894  to  the  facts  of  the  case. 
On  28th  July  1905  the  respondents  sent  to 
the  petitioners  by  post  two  separate  samples 
of  shoddy.  On  Sth  August  the  petitioners 
wrote  to  the  respondents  enclosing  copy  of 
telegrams  which  had  passed  between  the 
parties,  'accepting  120  tons  shoddy.  No.  2, 
as  per  sample  received  from  you,'  and  await- 
ing confirmation.  On  10th  August  the  re- 
spondents confirmed  the  order.  Then,  on 
11th  August,  the  petitioners  wrote  to  the 
respondents  'We  duly  received  your  tele- 
gram and  letter  of  10th  inst.,  and  we  now 
beg  to  enclose  sale  note  for  the  shoddy.'  In 
a  P.S.  they  suggested  further  dealings  with 
the  respondents.  In  this  letter  the  peti- 
tioners enclosed  the  'sale  note'  dated  10th 
August.  This  document,  partly  printed 
and  partly  typewritten,  bears  to  confirm 
the  purchase,  and  contains  at  its  close  the 
printed  words  'Any  dispute  arising  from 
this  contract  to  be  settled  by  arbitration 
here  in  the  usual  way.'  The  respondents  in 
the  succeeding  letters,  while  they  wrote  as 
to  further  business  dealing  with  the  peti- 
tioners, took  no  notice  of  the  words  arxnit 
arbitration  above  quoted,  and  did  not 
repudiate  or  object  to  them.  In  these  cir- 
cumstances the  petitioners  aver  that  it  was 
a  part  of  the  contract  that  disputes  under 
it  should  be  settled  by  arbitration  at  the 


place  and  in  the  manner  indicated.  The 
respondents,  on  the  other  hand,  contend 
that  the  contract  for  the  sale  and  purchase 
of  the  shoddy  was  completed  by  the  letters 
between  the  parties  dated  8th  and  10t<h 
August  to  which  I  have  referred,  and  that 
the  subsequent  tiansmission  of  the  sale 
note  by  the  petitioners'  letter  of  lltii 
August  was  of  no  effect  or  consequence, 
and  did,  not  import  into  the  alrea^  con- 
cluded contract  any  agreement  to  refer  dis- 
putes to  arbitration.  I  think  that  1  his  con- 
tention of  the  respondents  is  unsound. 
Where  the  constitution  of  a  contract  de- 
pends upon  a  correspondence,  one  must,  I 
apprehend,  read  the  correspondence  fairly 
as  a  whole  (Husaey  v.  Home-Payne,  4  App. 
Ca.  311),  and  further,  I  think  tnat  the  re- 
spondents, by  not  in  any  way  repudiating 
or  objecting  to  the  clause  of  arbitration,  are 
personally  barred  from  saying  that  that 
clause  does  not  form  a  part  or  term  of  their 
contract.  My  view  upon  this  point  is  forti- 
fied by  the  correspondence  which  passed 
between  the  parties  in  regard  to  the  second 
of  the  two  contracts  wnich  are  now  in 
question.  On  19th  Aug^ist  1905  the  peti- 
tioners offered  to  accept  a  further  quan- 
tity of  shoddy  'at  same  price  and  same 
terms  as  last,  and  on  the  same  day  they 
sent  to  the  respondents  the  sale  note,  which 
contains  words  identical  with  those  in  pre- 
vious sale  note  as  to  the  settlement  of  dis- 
putes arising  under  the  contract.  On  21st 
August  the  respondents  accepted  the  order, 
making  no  reference  or  demur  to  the  con- 
dition about  arbitration.  I  hold,  therefore, 
that  the  clause  '  Any  disputes  arising  from 
this  contract  to  be  settled  by  arbitration 
here  in  the  usual  way'  is  truly  a  part  of 
both  of  the  contracts  in  question  between 
the  parties. 

'"The  next  thing  seems  to  me  to  be  to 
ascertain  the  exact  meaning  of  the  words 
just  quoted.  There  was  not,  and  I  think 
"there  could  not  have  been,  any  doubt 
suggested  that  'here'  means  in  Glasgow. 
The  petitioners  maintain  that  the  words  'to 
be  settled  by  arbitration  hei'e  in  the  usual 
way'  are,  upon  a  sound  construction,  equi- 
valent to  such  words  as  '.to  be  settled  by 
arbitration  in  the  usual  way  in  the  shoddy 
trade  in  Glasgow.'  I  agree  with  this  con- 
tention. The  words  used  must,  I  take  it,  be 
held  to  mean  something,  and  they  occur  in 
documents  relating  to  commercial  trans- 
actions in  shoddy  entered  into  by  pur- 
chasers of  that  material  carrying  on  busi- 
ness in  Glasgow.  Now,  the  petitioners 
state  that  they  believe  and  aver  that  '  the 
usual  way  of  arbitration  in  the  shoddy 
trade  in  Glasgow  is  .  .  .  for  each  party  to 
nominate  an  arbiter,  and  for  these  parties 
to  appoint  an  oversman.'  They  have  there- 
fore nominated  an  arbiter  to  act  for  them, 
and  the  principal  crave  of  the  petition  is 
that  the  Court  should  'appoint  an  arbiter 
to  represent  the  arbiter  whom  Messrs 
Jessop  Brothers  fell  to  have  appointed 
under  the  agreement ; '  and  the  petitioners 
found  upon  section  3  of  the  Arbitration 
(Scotland)  Act  1894.  It  is  important  to 
observe  that  the  respondents  admit  'that 
disputes  have  arisen  with  regard  to  said 
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contracts.'  They  state,  however,  'that 
there  is  no  shoddy  trade  in  Glasgow,  and 
no  practice  in  said  trade  either  in  Glasgow 
or  in  Yorkshire  with  regard  to  arbitration.' 
The  respondents  contend  that  assuming 
that  the  words  in  regard  to  arbitration 
form  part  of  the  contracts,  they  leave  quite 
undetermined  the  form  of  tribunal  or  the 
miode  by  which  the  arbitration  is  contracted 
to  be  carried  out,  and  therefore  (Jf 'IfiZIan 
«fe  Son,  Limited,  5  Pr.  317)  that  the  Court 
is  not  in  a  position  to  appoint  an  arbiter 
under  the  statute.  But,  as  I  have  already 
said,  I  think  that  the  construction  of  the 
words  fairly  imports  an  agni-eement  to  refer 
disputes  to  arbitration  in  'the  usual  way' 
(if  such  there  be)  '  in  the  shoddy  trade  in 
Glas^w.'  Upon  this  point  therefore  the 
petitioners  are,  in  my  judgment,  entitled 
to  a  proof  of  their  averments  of  such  usage. 
A  somewhat  similar  proof  was  allowed  and 
was  successful  in  the  case  of  Dtnigltu  & 
Company,  2  Fr.  675.  That  was  not  a  peti- 
tion under  the  Act  here  in  question,  but  the 
defender  in  the  action  proved  what  was 
'the  customary  manner  of  the  timber 
trade'  in  regard  to  arbitration,  with  the 
result  of  excluding,  prima  loco  at  all  events, 
the  intervention  of  the  Court. 

"Up  to  this  point  therefore  I  am  of 
opinion  that  the  respondents  are  contract- 
ually bound  to  refer  disputes  under  the 
contacts  to  arbitration  m  Glasgow,  and 
that  if  the  petitioners  can  prove  the  alleged 
usage  of  the  shoddy  trade  there,  I  am  en- 
titled and  bound,  in  terms  of  section  3  of 
the  Arbitration  (Scotland)  Act  1801,  to 
appoint  an  arbiter  to  act  on  behalf  of  the 
respondents  in  the  matter. 

"  I  must  now  consider  the  other  objec- 
tions put  forward  by  the  respondents. 
They  state  in  their  answers  that  the  dis- 
putes which  have  arisen  under  the  con- 
tracts relate  to  which  of  two  samples  sent 
by  them  to  the  petitioners  is  the  '  Sample 
No.  2'  referred  to  in  the  correspondence; 
that  the  parties  are  at  variance  as  to  this ; 
and  that  'in  these  circumstances  the  respon- 
dents maintain  that  there  was  never  any 
conaeTisus  in  idem,  and  accordingly  that 
there  is  no  binding  contract  and  no  agree- 
ment to  refer  to  arbitration.'  In  my  judg- 
ment this  objection  affords  no  good  ground 
for  refusing  the  petition.  The  terms  of  the 
written  contract  between  the  parties  dis- 
close no  ambig^iity  as  to  the  samples  sent, 
and  if  the  dispute  which  has  arisen  is  of 
the  nature  suggested  by  the  respondents  I 
think  that  their  remedy  would  be  by  way 
of  reduction  or  rescission  of  the  contract. 
The  case  of  Buchanan  v.  Duke  of  Hamilton, 
[1878J  5  R.  (H.L.)  69,  upon  which  they  relied, 
and  in  which  there  was  no  completed  con- 
tract in  writing,  appears  to  me  to  belong  to 
a  quite  different  category  of  law  from  the 
questions  here  under  consideration.  The 
only  other  objection  stated  by  the  respon- 
dent is  to  the  effect  that,  if  the  petitioners' 
contention  in  regard  to  the  question  last 
dealt  with  is  correct,  the  respondents  would 
be  unable  to  implement  the  contract;  that 
the  claim  against  them  would  resolve  itself 
into  one  for  damages ;  and  that  an  arbiter 
has,    apart    from   special    stipulation,    no 


g)wer  to  deal  with  a  claim  of  that  nature, 
ut  even  if  matters  should  take  the  course 
indicated,  I  see  nothingin  that  which  should 
disentitle  the  petitioners  to  go  (if  otherwise 
entitled  to  do  so)  to  arbitration,  and  to 
obtain  such  findings  as  the  tribunal  may 
think  fit  to  pronounce.  On  the  whole 
matter,  I  propose  to  repel  beads  (a),  (b),  and 
(d)  of  the  respondents'  objections,  and 
before  further  answer  to  allow  a  proof  upon 
the  short  point  to  which  I  have  already 
referred." 

The  respondents  reclaimed. 

The  petitioners  maintained  that  the  re- 
claiming note  was  incompetent,  and  on  that 
point  argued — The  Lord  Ordinary  was  final, 
since  he  acted  here  in  a  ministerial  and  not 
in  his  judicial  capacity — Magistrates  of  Glas- 
gow V.  Glasgow  District  Siwway  Company, 
November  8,  1803,  21  R.  52,  31  S.L.R.  70. 
The  ministerial  character  in  which  he  acted 
was  not  affected  by  the  fact  that  some 
incidental  inquiry  might  be  necessary— 
Sinning  v.  Easton  &  Sons,  January  18, 
1906,  43  8.  L.R.  312.  The  definition  of  Cfourt 
in  section  6  of  the  Act  coupled  a  Lord  Ordi- 
nary and  a  sheriff,  and  would  seem  to  ex- 
clude appeal.  The  only  similar  section  was 
section  5  of  the  Married  Women's  Property 
Act  1881  (44  and  45  Vict.  cap.  21),  where 
no  appeal  was  given  though  inquiry  was 
necessary.  In  all  Acts  where  appeal  was 
contemplated  it  was  provided  for,  e.g., 
as  in  section  6  of  the  Distribution  of  Busi- 
ness Act  1857  (20  and  21  Vict.  cap.  56).  In 
the  case  of  Robertson  (cited  infra)  there 
was  not  as  here  a  special  jurisdiction  con- 
ferred, the  Court  in  the  Act  there  in  ques- 
tion —  the  Law  Agents  Act  1873  —  being 
defined  as  the  Court  of  Session.  The  Lord 
Ordinary  had  not  made,  possibly  might  not 
make,  any  appointment;  he  could  not  ac- 
cordingly (even  assuming  no  agreement  to 
arbitrate)  until  he  did  so  be  said  to  have 
exceeded  his  jurisdiction,  as  the  Sheriff  had 
in  Farqiiharaon  v.  Sutherlands,  June  16, 
1888,  15  R.  759,  25  S.L.R.  573..  If  any  review 
were  competent  it  should  have  oeen  by 
suspension  or  reduction. 

Argued  for  respondents — The  reclaiming 
note  was  competent.  Without  proof  the 
Lord  Ordinary  had  repelled  their  objection 
that,  being  an  English  firm  carrymg  on 
business  in  Yorkshire  where  the  alleged 
contract  was  to  be  performed,  they  were 
not  subject  to  his  jurisdiction;  without 
proof  he  had  also  repelled  their  objections 
that  he  had  not  authority  to  entertain  the 
petition  because  there  was  no  binding  agree- 
ment, find  because,  in  any  event,  on  a  just 
construction  it  included  no  agreement  to 
arbitrate.  A  reclaiming  note  was  the  ap*- 
propriate  method  of  review.  Assuming  the 
Lord  Ordinary  was  merely  explicating  his 
power  under  the  Act  it  would  have  heen 
urged,  and  probably  rightly,  that  he  was 
final,  and  under  Earl  of  Camnerdown  v. 
Presbytery  of  Auchterarder,  November  6, 
1002,  5  F.  61,  40  S.L.R.  46,  an  action  of 
reduction  was  incompetent.  Assuming  the 
mere  making  of  an  appointment  was  admin- 
istrative, yet  in  repelling  these  objections 
the  Lord  Ordinary  was  acting  in  a  judicial 
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capacity.  In  any  event  the  petitioners 
wete  in  a  dilemma,  for  either  in  repelling 
the  objections  the  Lord  Ordinary  acted  in 
an  administrative  capacity,  in  which  case 
by  determining  questions  of  right  he  had 
exceeded  his  jurisdiction,  or  in  a  non- 
administrative  c^tacity,  in  which  case 
appeal  was  competent,  for  unless  a  statute 
expressly  excluded  it,  there  was  the  right 
to  ampea\—Robertaon,  PetUumer,  July  18, 
1870,  3  R.  IIM,  13  S.L.R.  66&-but  the  Act 
here  in  question  nowhere  said  the  Lord 
Ordinary  was  to  be  final ;  on  the  contrary, 
the  authority  was  ptinuirily  given  not  to 
him  but  "  the  Ck)urt."  There  was  a  case 
under  this  Act  in  each  Division  where  a 
recLaiming-note  had  been  allowed  without 
opposition — M'MiUan  &  Son,  Limited  v. 
Rovoan  dk  Covipany,  January  Id,  1903,  5  F. 
317,  40  S.L.R.  265;  HaUpenny  v.  Devoar, 
May  21, 18QB,  25  R.  889.  ^  S.L.R.  096;  and 
in  Stewart  v.  Marquia  of  Breadaibane, 
January  14, 1908,  5  F.  359,  40  S.L.R.  239,  and 
March  3, 1904,  6  F.  (H.L.)  23,  41  S.L.R.  373, 
the  Sheriff-Hubstitute  appointed  an  overs- 
man  and  an  appeal  was  taken  to  the  Sheriff, 
the  Court  of  Session,  and  the  House  of 
Lords.  There  had  been  appeals  under  the 
English  Act  (52  and  53  Vict.  cap.  49),  and 
the  object  of  the  Scotch  Act  was  to  assimi- 
late the  laws  of  the  two  countries.  (Refer- 
ence was  also  made  to  Russell  on  Arbitra- 
tion, p.  49.) 

The  parties  were  then  heard  on  the 
merits  of  the  reclaiming  note. 

Argued  for  the  respondents  (reclaimers) 
—The  proceedings  before  the  Lord  Ordinary 
were  incompetent.  He  had  no  jurisdiction. 
The  respondents  were  an  English  firm 
carrying  on  business  in  Yorlishire.  Assum- 
ing a  contract,  it  was  made  by  coiTespond- 
ence,  and  the  locus  of  it  was  England  as  the 
locu$  solutionis.  Further,  there  had  not 
been  personal  service.  Moreover,  the  Lord 
Ordinary  had  no  authority  or  jurisdiction, 
because  there  was  no  binding  contract. 
For  the  labels  of  the  two  samples  must 
tiave  got  mixed,  possibly  through  their 
fault,  but  also  possibly,  as  they  maintained, 
either  througn  petitioners'  fault  or  in 
transitu;  there  was  therefore  no  consensus 
in  idem.  The  Lord  Ordinary  was  not  en- 
titled to  assume  this  against  them  without 
a  proof— Du-Ace  of  Hamilton  v.  Buchanan, 
January  25,  1877,  4  R.  328,  14  S.L.R.  253, 
June  8,  1877,  4  R.  864,  14  S.L.R.  545,  aff. 
March  8,  1878,  5  R  (H.L.)  69,  15  8.L.R.  5K. 
Assuming  a  contract,  it  was  completed 
before  the  sale  notes  were  sent.  A  sale 
note  was  not  the  proper  place  to  introduce 
a  new  tei-m  into  a  contract.  A  so-called 
reference  clause  to  arbitration  "in  the 
usual"  way  printed  on  "merchant"  sale 
notes  could  not  be  construed  according  to 
the  nature  of  the  goods.  It  was  too  vague 
to  receive  any  effect — M'MiUan,  cit.  supra. 
Douglas  &  Conipanyv.  Stiven,  February  2, 
1900,  2  F.  575,  37  S.L.R.  412,  was  not  decided 
under  this  Act,  and  the  reference  clause 
was  not  as  vague.  In  Hussey  v.  Home- 
Payne,  1879,  4  App.  Cas.  311  (referred  to  by 
the  Lord  Ordinary),  neither  party  thought 
the  letters  at  the  time  contained  the  whole 
contract. 


Aif^ned  for  the  petitiatierB  (re^oodenta) 
— This  was  a  Scotch  contract  «bich  they 
were  seeking  to  adoroe,  but  in  any  ease 
the  respondents  had  appeared,  which  cored 
any  objection  to  the  citation.  There  was  a 
completed  contract;  the  suggestion  tiiat 
the  labels  had  been  intefcbaoged  was  a 
mere  theory ;  and  this  idea  was  repudiated 
by  the  respondents  in  the  correspondence. 
The  sale  notes  were  in  each  case  acknow- 
ledged, and  the  clause  of  artntratioii  fanned 
part  of  the  agreement — Jacques  Serrrus  A 
Company  v.  Watt,  Febmary  12, 1817,  F.C. 
"Here"  meant  in  Glasgow;  there  was 
accordingly  prorogation  en  the  jnrisdictioa 
of  the  Scotch  Courts.  " In  the  usual  way" 
meant  in  the  usual  way  in  the  shoddy  tnde 
in  Glasgow— i)ouj/2as  v.  Stiven,  cit.  supra, 
and  Lord  Ordinary  Stormonth  Dariingat 

L318  of  M'MiUan  referring  thereto.  The 
rd  Ordinary  was  entitleiTto  inquire  into 
and  decide  incidental  matters  necessary  to 
explicate  his  jurisdiction. 

At  advising— 

Lord  Kyllacht  —  This  is  a  petition 
presented  to  a  Lord  Ordinary  under  the 
Arbitration  (Scotland)  Act  18M,  which  Act 
among  other  things  provides  (in  substance) 
that  when  there  exists  between  parties  an 
agreement  to  refer  to  a  single  arbiter,  or 
an  agreement  to  refer  to  two  arbiters,  and 
one  of  the  parties  refuses,  in  the  one  case 
to  concur  in  naming  the  single  arbiter,  or 
in  the  other  case  to  name  one  of  the  two 
arbiters,  the  nomination  necessary  may  lie 
made  by  a  Sheriff  having  jurisdiction,  or 
by  "any  Lord  Ordinary  of  the  Court  of 
Session.  The  petitioners  are  merchants 
in  Glasgow  who  allege  that  an  agreement 
exists  between  them  and  the  respondents, 
who  are  an  English  firm,  to  refer  certain 
disputes  lietween  them  to  arbitration,  one 
arbiter  to  be  named  by  each.  So  ailing 
they  have  applied  by  petition  to  Lora 
Dundas  to  name  the  arbiter  whom  the 
respondents,  the  English  firm,  are,  they 
say,  bound  but  refuse  to  nominate. 

The  English  firm  have  lodged  answers  to 
the  petition  in  which  they  submit  various 
points  both  of  fact  and  law.  They  deny  to 
begin  with  that  the  agreement,  of  which 
the  alleged  agreement  to  refer  is  said  to  be 
part,  was  a  concluded  agreement.  They 
deny  further  that,  supposing  it  was  so,  it 
included  on  its  just  construction  any  agree- 
ment to  arbitrate.  They  further  deny 
that,  even  assuming  the  alleged  agreement 
to  arbitrate  to  have  been  duly  made,  it  was 
an  agreement  to  arbitrate  in  either  of  the 
two  ways  required  by  the  statute.  They 
therefore  deny  in  result  the  Lord  Ordinary's 
jurisdiction  to  entertain  the  petition  ;  and 
they  do  this  also  upon  a  separate  ground, 
viz.,  that  the  respondents  neither  reside  in 
nor  carry  on  business  in  Scotland,  and  are 
not  subject  to  the  jurisdiction  of  the  Scotch 
Courts. 

The  Lord  Ordinary  has  apparently  con- 
sidered that  he  was  bound  to  deal  with  all 
the  questions  thus  raised  as  if  they  had 
occun-ed  in  an  ordinary  litigation  between 
resident  Scotsmen.  He  has  decided  iiiem 
all  with  one  exception  against  the  respon- 
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dente;  and  with  regard  to  the  excepted 
question  he  has  allowed  a  proof.  As 
asainst  this  proceeding  the  present  re- 
cbiming  note  is  directed,  and  the  first 
question  is  as  to  the  competency  of  the 
reclaiming  note. 

The  petitioners  maintain  that  the  re- 
claiming note  is  incompetent,  doing  so  on 
the  ground,  as  I  understood,  that  the  Lord 
Ordmar^s  function  under  the  statute  is 
ministerial  and  not  judicial,  and  that  that 
being  so  his  determinations  are  not  subject 
to  review.  I  cannot,  however,  assent  to 
the  proposition  that  this  reclaiming  note  is 
incompetent.  The  Lord  Ordinary  at  least 
professes  to  act  judicially.  He  has  not 
granted  the  application  de  piano  making 
an  appointment  simply  for  what  it  is 
worth.  He  has  decided  various  questions 
of  mixed  fact  and  law.  H6  has  also,  as  I 
have  said,  allowed  a  proof.  And  the 
respondent's  complaint  is  that  in  so  doing 
he  has  gone  beyond  the  statute  and  ex- 
ceeded his  jurisdiction.  I  am  unable  to 
doubt  that  in  such  circumstances  a  reclaim- 
ing note  is  quite  competent  as  a  mode  of 
redress. 

We  have  therefore  to  consider  whether 
the  Lord  Ordinary  has  in  fact  exceeded  his 
iurisdiction— in  other  words,  whether  he 
has  proceeded  in  a  manner  not  contem- 
plated and  not  authorised  by  the  statute. 
And  as  to  that,  as  already  indicated,  the 
case  of  the  reclaimers,  or  as  I  shall  continue 
to  call  them,  the  respondents,  is  two-fold. 
In  the  first  place,  they,  the  respondents, 
contend  that  the  statute  does  not  on  its 
just  construction  contemplate  that,  in  the 
case  which  occurs  here,  of  the  parties  to  an 
alleged  agreement  to  arbitrate  being  bona 
fide  at  issue  as  to  whether  such  an  agree- 
ment exists,  the  Lord  Ordinary  shall  on 
application  under  the  statute  by  one  of  the 
parties  set  agoing  an  ordinary  litigation 
for  the  purpose  of  determining,  finally  or 
provisionally,  questions  as  to  the  existence, 
or  as  to  the  construction  of  the  disputed 
agreement.  They  say,  on  the  contrary,  that 
although  the  Lord  CJrdinary,  or  the  Sheriflf 
if  the  application  be  made  to  him,  may  be 
entitled  to  consider  whether  there  is  prima 
facie  an  agreement  satisfying  the  statutory 
conditions,  and  having  done  so  may  make 
for  what  it  is  worth,  or  in  hoc  statu  refuse 
to  make,  the  nomination  asked,  yet  in  a 
case  like  the  present  his  proper  course,  and 
the  course  which  the  statute  contemplates, 
is  to  sist  process  until  the  dispute  between 
the  parties  has  been  settled  by  appropriate 
proceedings  in  a  court  of  competent  juris- 
diction. 

That  is  the  first  view  of  the  matter,  and 
one  which  would  if  correct  be  applicable 
although  the  parties  (the  petitioners  and 
respondents)  were  both  as  I  nave  suggested 
rasident  Scotsmen.  But  the  respondents' 
second  contention  is  this,  that  the  above 
course  ^the  sisting  of  process)  is  doubly 
appropriate,  and  indeed  quite  necessary, 
where  one  of  the  parties — the  respondent 
in  the  application— is  as  here  an  English- 
man, not  subject  in  any  way  to  the  juris- 
diction of  the  Scotch  Courts— that  is  to  sav, 
not  so  subject  unless  he  shall  be  held  to 


have  in  effect  prorogated  the  jurisdiction 
of  the  Scotch  Courts  by  becoming  a  party 
to  the  alleged  but  disputed  contract  of 
reference. 

Now,  I  must  say  that  there  appears  to  me 
to  be  undoubted  substance  in  these  con- 
tentions. We  should  not,  I  think,  desire  to 
lay  down  any  hard  and  fast  rule  as  to  how 
far  the  Lord  Ordinary  or  the  Sheriff  may 

fo  in  making  inquiries  incidental  to  the 
ischarge  of  his  statutory  function,  even  if 
it  should  be  held  (what  we  do  not  require 
to  decide)  that  that  function  is  purely 
ministerial.  But  I  do  not,  I  own,  see  my 
way  to  affii-ming  that  according  to  the 
scheme  of  this  statute  the  Lord  Ordinarv 
or  the  Sheriff  is  bound,  or  indeed  entitled, 
to  initiate  under  the  application  made  to 
him  a  judicial  process  with  regard  to  such 
matters  as  are  here  in  controversy — matters 
as  to  which  he  has,  prima  facie,  no  juris- 
diction, and  as  to  which  confessedly  his 
alleged  jurisdiction  depends  wholly  upon 
its  being  established— (1)  that  there  was  a 
concluded  agreement  between  the  parties ; 
(2)  that  such  concluded  agreement  includes 
a  certain  clause  of  reference  which  the  one 
party  maintains  but  which  the  other  party 
denies  to  be  part  of  the  agreement ;  (3)  that 
this  clause  of  reference,  which  admittedly 
does  not,  prima  facie,  satisfy  the  conditions 
of  the  Arbitration  Act,  may  yet  he  made  to 
do  so  by  proof  of  an  alleged  but  disputed 
custom  of  trade  in  Glasgow ;  and  finally  (4) 
that  said  clause  of  reference,  ea;  hypothesi, 
thus  set  up  by  proof  amounts  on  its  just  con- 
struction to  a  prorogation  by  both  parties 
of  the  jurisdiction  oi  the  Scotch  tribunals. 

It  appears  to  me  that  these  are  all  of 
them  at  least  highly  disputable  proposi- 
tions, and  yet  each  of  them  must  be 
a£Qmied  before  the  Lord  Ordinary  has  or 
can  have  jurisdiction  to  deal  with  the 
matters  in  question,  particularly  as  between 

garties  one  of  whom  as  has  been  said  is  an 
Inglish  firm  not  (apart  from  prorogation) 
subject  to  the  jurisdiction  either  of  the 
Sheriff  of  Lanarkshire  or  of  the  Court  of 
Session. 

I  am  not  in  such  circumstances  prepared 
to  afilrm  the  Lord  Ordinary's  interlocutor. 
On  the  contrary,  I  am  of  opinion  and 
propose  to  your  Lordships  that  the  correct 
30urse  is  to  recal  the  interlocutor,  and  to 
remit  to  the  Lord  Ordinary  to  sist  process 
until  the  questions  at  issue  between  the 
parties  as  to  the  existence  and  construction 
of  the  alleged  agreement  of  reference  have 
been  determined  by  appropriate  proceed- 
ings in  a  competent  court. 

Lord  Low — The  Arbitration  Act  pi-ovides 
that  where  there  is  an  agreement  to  refer 
to  arbitration,  and  where  one  of  the  parties 
refuses  to  concur  in  the  nomination  of  an 
arbiter,  or  refuses  to  name  an  arbiter  as 
the  case  may  be,  the  Court  (as  defined  by 
the  Act)  may,  upon  the  application  of  the 
other  party,  appoint  an  arbiter.  The 
jurisdiction  conferred  upon  the  Court 
therefore  is  merely  to  appoint  an  arbiter 
if  the  condition  of  matters  described  in 
the  Act  exists.  There  may,  however,  be 
questions  which  it  is  necessary  to  determine 
before  an  arbiter  can  be  appointed,  such  as 
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questions  of  the  competency  of  the  applica- 
tion, aud  I  see  no  reason  to  doubt  that  the 
Goiirt  constituted  by  the  Act  has  power, 
within  certain  limits,  to  determine  pre- 
liminary c^uestions  which  are  necessary  to 
explicate  its  iurisdiction.  I  say  "within 
certain  limits,  because  it  seems  to  me  to  be 
clear  that  the  procedure  authorised  by  the 
Act  was  intended  to  be  of  a  summary 
nature,  and  that  it  was  not  contemplated 
that  an  application  under  the  Act  should 
he  used  for  the  determination  of  questions 
requiring  investigation  and  procedure  ap- 
propriate to  an  action  in  the  ordinary 
Courts,  but  not  appropriate  to  an  applica- 
tion to  a  special  tribunal  constituted  for  a 
special  and  limited  purpose,  and  whose 
statutory  functions  are  ministerial  rather 
than  judicial. 

It  IS  probably  impossible  to  formulate 
any  precise  rule  defining  upon  the  one 
hand  the  class  of  questions  which  may  be 
competently  dealt  with  in  such  an  applica- 
tion as  being  necessary  to  explicate  the 
jurisdiction  of  the  Court,  and  those  upon 
the  other  hand  which  must  be  determined 
by  the  ordinary  tribunals.  Each  case,  I 
imagine,  must  be  dealt  with  according  to 
its  own  circumstances,  and  in  the  present 
case  I  am  of  opinion  that  the  questions 
raised  in  the  petition  and  answers  cannot 
competently  be  disposed  of  in  the  present 
proceedings. 

The  respondents  are  English,  and  they 
have  not  been  made  subject  to  the  juris- 
diction of  the  Scotch  Courts  unless  they 
can  be  held  to  have  prorogated  jurisdiction 
by  agreeing  that  any  dispute  arising  from 
their  contract  with  the  petitioners  should 
be  settled  by  arbitration  in  Glasgow.  But 
there  is  a  question  which  appears  to  me  to 
be  one  of  considerable  dimculty,  whether 
the  arbitration  clause  is  part  of  tne  contract 
at  all,  and  there  is  a  further  question,  what 
is  the  meaning  of  the  clause,  and  whether 
it  is  not  so  vague  and  indefinite  that  it  is 
impossible  to  give  effect  to  it.  Again,  the 
respondents  aver  (and  I  think  relevantly) 
that  there  is  no  binding  contract,  or  that  it 
may  be  set  aside  on  the  ground  that  the 
parties  were  not  at  one  as  to  its  subject- 
matter.  These  are  all  questions  which 
must  be  determined  before  it  can  be  ascer- 
tained whether  or  not  the  circumstances 
exist  in  which  alone  an  application  can  be 
made  under  the  Arbitration  Act,  and  it 
seems  to  me  that  to  use  such  an  application 
as  if  it  included  the  action  or  actions  neces- 
sary for  the  determination  of  these  ques- 
tions would  be  to  ^o  altogether  outside  of 
the  scope  and  purview  of  the  Act.  I  there- 
fore agree  with  your  Lordships  that  the 
most  convenient  course  is  Xa  sist  this 
application  in  order  that  the  parties  may 
have  an  opportunity  of  obtaining  judg- 
ment upon  the  questions  lietweeu  them 
in  an  appropriate  action  and  before  a 
competent  tribunal. 

I  may  add  that  I  entirely  adopt  the  views 
expressed  by  your  Lordship  in  regard  to 
the  competency  of  this  reclaiming  note. 

LoBD  Stobmontb  Dabung  and  the  Lord 
Justicb-Clkkk  concurred. 


The  Court  recalled  the  interlocutor  re- 
claimed against,  and  remitted  to  Uie  Lord 
Ordinary  to  sist  process. 

Counsel  for  the  Petitioners  (Respondents) 
—Younger,  K.C.— Spens.  Agents — Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 

Counsel  for  the  Respondents  (Reclaimers) 
-—Hunter,  K.C.  — Chree.  Agents  — Mac- 
pherson  &  Mackay,  W.S. 


Tueiday,  March  20. 

FIRST    DIVISION. 

[Lord  Dtmdas,  Ordinary. 
STEWART  V.  STEWART. 

Buaband  and  Wife — Divorce— Separation 
and  Aliment — Process — Action  of  Separa- 
tion and  Aliment  liaised  Pending  Action 
of  Divorce  on  Same  Grounds — Compe- 
tency— Lis  alibi  pendens. 

A  wife  raised  an  action  of  divorce 
against  her  husband  on  the  ground  of 
adultery.  Having  changed  her  mind  as 
to  the  remedy  she  desired,  she  there- 
after raised  an  action  of  separation 
and  aliment  against  him  on  tne  same 
grounds  without  having  abandoned  the 
divorce  action.  The  defender  pleaded 
—  "The  action  is  incompetent"  and 
"  Lis  alibi  pendens." 

Held  that  the  action  was  competent, 
it  being  open  to  the  defender  in  the 
event  of   the  pursuer  not   proceeding 
with    or    abandoning    the    action    ot 
divorce  to  move  that  it  be  dismissed 
with  expenses. 
Process — AbaTidonmeni — MimUe  of  Aban^ 
donment — Mvnute  not  in  Staiutoru  Form 
— Crave  as  to  Eoepenses—Eomenses  Carried 
by  Minute  in  Statutory  Porm— Judica- 
ture Act  1825  (6  Geo.  IV,  cap.  120),  sec.  10. 
A  pursuer  in  an  action  of  divorce, 
after  a  proof  on  the  question  of  juris- 
diction in  which  she  had  been  success- 
ful,  and   the   expenses   of  which  had 
been  paid  her  by  the  defender,  changed 
her  mind  as  to  the  remedy  she  desired, 
and  with  a  view  to  bringing  an  action 
of   separation   and   aliment   lodged   a 
minute  of  abandonment.     The  minute 
was  not  in  statutory  form  inasmuch  as 
it  contained  a  crave  that  she  should  be 
allowed  to  abandon  on  payment  merelv 
of  any  expenses  the  minute  itself  had 
caused.    Held  that  the  minute  of  aban- 
donment must  be  in  statutory  form. 

Opinions  that  a  minute  in  statutory 

form  would  carry  payment  of  the  full 

expenses,  including  repayment  of  the 

expenses  already  paid  to  the  pursuer 

in   connection   with    the   question   of 

jurisdiction. 

Section  10  of  the  Judicature  Act  1826  (6 

Geo.  IV,  cap.  120),  inter  alia,  provides  that 

a  pursuer  has  power  "to  abandon  the  cause 

on  paying   full  expenses  or  costs   to   the 

defender,  and   to  bring  a  new  action  if 

otherwise  competent." 
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On  Idth  February  1905  Mrs  Marion 
Fletcher  or  Gordon  Stewart,  wife  of  James 
Gordon  Stewart  of  Newburgh  House,  New- 
burgh,  Aberdeenshire,  raised  an  action  of 
divorce  against  her  husband  on  the  ground 
of  adultery.  The  defender  admitted  on 
record  that  he  had  committed  adultery 
but  pleaded  no  jurisdiction.  A  proof  was 
accordingly  led,  with  the  result  that  the 
Lord  Ordinarv  (Dundas)  on  26th  Juljr  1905 
repelled  the  defender's  plea  of  no  jurisdic- 
tion and  found  the  piirsuer  entitled  to 
expenses,  which  were  paid  on  14th  Decem- 
ber 1905.  Thereafter  on  8th  January  1906, 
a  reclaiming-note  meanwhile  having  been 
lodged  by  the  defender  and  on  his  motion 
refused,  the  pursuer,  who  had  changed  her 
mind  as  to  the  remedy  she  desired,  lodged 
a  minute  of  abandonment. 

The  minute  of  abandonment  was  in  the 
following  terms: — "Brown,  for  the  pur- 
suer, stated  to  the  Court  that  the  pursuer 
abandoned  and  hereby  abandons  this  action 
in  terms  of  the  statute,  and  in  respect  the 
expenses  of  the  action  to  date  have  already 
been  disposed  of,  he  craved  and  herebj 
craves  the  Court  to  dispense  with  a  remit 
to  the  Auditor  to  tax  the  defender's  ex- 
penses and  to  modify  the  same." 

On  19th  January  1900  the  Lord  Ordinary 
pronounced  the  following  interlocutor: — 
"Finds  that  the  pursuer  is  liable,  as  a 
condition  of  abandoning  the  cause  in  terms 
of  the  statute,  to  make  payment  to  the 
defender  of  the  taxed  amount  of  the 
expenses  incurred  by  him  in  the  cause, 
including  repayment  to  him  of  the  expenses 
already  paid  Dv  him  to  her  under  the 
interlocutor,  dated  26th  July  1905  :  On  the 
motion  of  the  pursuer  grants  leave  to 
reclaim." 

NfAe. — "  After  a  long  and  expensive  proof 
upon  the  question  of  jurisdiction,  in  which 
tne  pursuer  was  successful,  she  now  lodges 
a  minute  of  abandonment.  In  my  opinion 
this  minute  in  its  present  form  could  in  no 
event  be  sustained,  because  I  think  that  it 
is  well  settled  that  a  minute  of  abandon- 
ment in  terms  of  the  statute  infers  pay- 
ment of  'full  expenses,'  and  that  it  must 
not  contain  any  qualification  or  reserva- 
tion whatever,  wnether  in  regard  to 
expenses  or  otherwise  —  Adamson,  H<yune, 
&  Company,  1888,  6  Macph.  347,  per  Lord 
Inglis,  358;  Scott  {Mackay's  Trustee)  v. 
Thurso  Harbour  Trustees,  1895,  23  R.  268. 
But  the  form  of  the  minute  might  be 
amended.  I  understand  that  what  is  in 
my  judgment  the  irregular  matter  in  it 
was  introduced  in  order  to  raise  sharply 
for  my  decision  an  important  issue  between 
the  parties  in  regard  to  the  question  of 
expenses.  The  pursuer's  counsel  main- 
tained that  the  only  expenses  which  she  is 
liable  to  paj  to  the  defender  as  a  condition 
of  abandoning  the  action  under  the  statute 
are  such  slight  expenses  as  may  be  incurred 
incidentally  to  the  presentation  of  her 
minute,  and  that  these  might  be  modified 
by  me  to  avoid  the  cost  01  a  remit  to  the 
Auditor.  (See  per  Lord  Shand  in  Hare  v. 
Stein,  9  R.  910.)  The  defender's  counsel,  on 
the  other  hand,  contended  that  the  sole 
condition  upon  which  the  action  can  be 


abandoned  in  terms  of  the  statute  is  pay- 
ment by  the  pursuer  to  the  defender  of  the 
taxed  amount  of  expenses  incurred  by  him 
in  the  cause,  including  repayment  to  him 
of  the  expenses  which  he  has  paid  to  the 

Sursuer  in  obedience  to  my  interlocutor  of 
)th  July  1905.  In  my  opinion  the  defen- 
der's contention  is  well  founded.  The 
statute  (6  Geo.  IV,  c.  120,  sec.  10)  gives  to  a 
pursuer  a  power  or  privilege  '  to  abandon 
the  cause  on  paying  full  expenses  or  costs 
to  the  defender,  and  to  bring  a  new  action 
if  otherwise  competent.'  It  was  frankly 
stated  for  the  pursuer  that  her  purpose  in 
abandoning  this  cause  is  to  bring  another 
action  in  a  different  form,  by  which,  if  she 
succeeds  in  it,  she  will  be  in  a  position  to 
obtain  better  financial  terms  from  her  hus- 
band. I  think  that  if  the  pursuer  raised 
the  present  action  without  due  foresight, 
or  without  duly  counting  the  cost,  that  is 
her  affair.  My  duty  is  to  abide  by  and 
enforce  the  terms  of  the  statute.  It  appears 
to  me  that  I  cannot  do  so  otherwise  than 
by  sustaining  the  defender's  view  of  the 
matter  as  regards  her  liability  to  pay  his 
'  full  expenses.'  The  pursuer's  counsel 
relied  upon  the  terms  of  the  fifth  clause 
of  the  General  Regulations  appended  to 
the  Act  of  Sederunt,  15th  July  1876.  In 
my  judgment  that  clause  has  no  application 
whatever  to  the  present  question.  I  am 
not  here  considering  the  effect  of  a  eeneral 
finding  of  expenses  in  a  concluded  cause, 
nor  the  merits  of  the  case.  I  have  simply 
to  deal  with  a  minute  of  abandonment 
under  the  statute. 

"  No  specialty  in  my  judgment  arises  from 
the  fact  that  this  is  a  consistorial  action, 
because  (1)  the  statute  makes  no  reference 
to  any  distinction  in  regard  to  such  actions, 
and  (2)  there  was  evidence  in  the  proof  led 
before  me  that  the  pursuer  is  possessed  of  a 
certain  amount  of  separate  estate. 

"  In  the  circumstances  which  have  arisen 
I  shall  not  make  a  remit  to  the  Auditor  at 
this  stage,  but  simply  pronounce  a  finding 
in  the  sense  which  I  nave  indicated,  in 
order  that  the  pursuer  may  have  an  oppor- 
tunity of  reconsidering  her  position  in  the 
light  of  the  views  which  I  have  expressed." 

The  pursuer  reclaimed,  and  argued — The 
effect  of  sec.  10  of  the  Judicature  Act  of 
1825  and  sec.  15  of  the  Act  of  Sederunt  of 
11th  July  1828  read  together  gave  the 
pursuer  right  to  abandon  her  action  on 
payment  en  the  expenses  incident  to  the 
abandonment.  These  were  all  that  were 
due  now,  for  the  previous  expenses  had 
l>een  disposed  of  in  the  minuter's  favour. 
The  minute  of  abandonment  must  not  be 
made  to  put  the  defender  in  a  better  posi- 
tion than  if  he  had  vron—Lockhart  v.  £ocA;- 
hart,  July  15, 1845,  7  D.  1045.  There  was  no 
reservation  here  as  to  a  new  action — Adain- 
son,  Howie  <fe  Company  v.  Guild,  June  26, 
1867,  6  Macph.  347,  at  p.  368.  The  minute 
therefore  being  practically  in  common 
form  should  be  allowed— Scott  v.  Thurso 
Harbour  Trustees,  December  11,  1895,  23  R. 
268,  33  S.L.R.  202.  A  wife  was  not  bound 
in  a  question  with  her  husband  to  pay 
expenses  as  a  condition  of  abandonment- 
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Steedman  v.  SteedrmoLTn,,  March  19,  1887, 
14  R.  682,  24  S.L.R.  476. 

In  the  course  of  the  reclaimer's  argument 
the  Lord  President  invited  consideration  of 
the  question  whether  a  pursuer  might  not 
competently  bring  an  action  of  separation 
and  aliment  without  formally  abandoning 
a  pending  action  of  divorce.  Counsel  for 
the  reclaimer  thereupon  moved  the  Court 
to  sist  the  case  in  order  that  the  pursuer 
might  raise  an  action  for  separation  and 
aliment  against  the  defender,  and  the  dis- 
cussion was  adjourned  on  the  understand- 
ing that  the  pursuer  would  proceed  with 
the  action  of  separation  and  aliment,  and 
that  thereafter  the  Court  would  dispose  of 
the  pursuer's  motion  to  have  the  divorce 
action  sisted,  and  also  of  the  reclaiming- 
note  dealing  with  the  minute  of  abandon- 
ment. 

On  15th  February  1906  the  pursuer  raised 
the  action  of  separation  and  aliment  against 
her  husband  before  the  same  Lord  Ordinary 
(DuNDAS).  The  defender  lodged  defences 
to  this  action,  and  pleaded,  irder  alia — "  (1) 
The  action  is  incompetent.  (2)  Lis  alibi 
pendens." 

The  Lord  Ordinary  reported  the  case  to 
the  First  Division. 

The  pursuer  at  the  same  time  lodged  a 
note  to  the  Lord  President  stating  that  the 
action  of  separation  and  aliment  nad  been 
raised,  and  craving  his  Lordship  to  move 
the  Court  to  sist  further  procedure  in  the 
action  of  divorce. 

Counsel  for  the  defender  objected  and 
opposed  the  crave  of  the  note. 

Argued  for  the  defender — It  was  incom- 
petent to  go  on  with  the  second  action 
without  abandoning  the  first.  Neither  by 
the  device  of  a  "sist"  nor  by  that  of 
"  conjunction  "  could  the  pursuer  have  two 
inconsistent  and  different  remedies  con- 
currently. She  might  have  either  but  not 
both  on  the  same  grounds.  The  only 
authority  in  the  pursuer's  favour  was  a 
dictum  of  Lord  St  Leonards  in  Geila  v. 
Geila,  November  30,  1852,  1  Macq.  255,  at  p. 
267,  quoted  by  Lord  Fraser  (H.  &  W.,  p. 
905).  A  pursuer  might  get  separation,  and 
thereafter  on  new  facts  get  a  dtvoi-ce,  but 
she  could  not  on  the  same  facts  get  both. 
Two  inconsistent  actions  at  the  same  time 
and  on  the  same  media  concludendi  could 
not  be  brought  and  could  not  live  together. 

Argued  for  pursuer— There  was  no  in- 
consistency in  the  Court  granting  separa- 
tion and  then  granting  divorce  —  Ersk. 
Inst.,  i,  6,  19.  A  pursuer  was  entitled  to 
elect  a  second  remedy  and  depart  from  the 
first.  It  was  not  necessary  to  go  through 
the  mere  technicality  of  abandonment. 
"The  plea  of  lis  alibi  pendens  was  inapplic- 
able, for  the  M«  was  not  the  same,  viz.,  in 
the  one  case  it  was  divorce,  in  the  other 
separation.  The  second  action  was  not  in- 
competent. A  pursuer  could  bring  an  action 
with  alternative  conclusions.  Questions  of 
status  were  not  in  the  same  domain  of  law 
as  questions  of  contract  —  they  involved 
considerations  of  public  policy  and  ex- 
pediency. The  pursuer  was  entitled  to 
proceed    with    her   action    of    separation 


without  first  abandoning  her  action  of 
divorce. 

At  advising — 

LoBD  Pbesidknt — We  have  here  to  dis- 
pose of  two  matters,  the  one  being  a 
reclaiming  note  in  the  divorce  action  by 
the  pursuer  against  a  finding  of  Lord 
Dundas  pronounced  on  a  minute  of  aban- 
donment lodged  by  the  pursuer,  and  the 
other  a  report  by  Lord  Dundas  in  an  action 
of.  separation  and  aliment  between  the 
same  parties. 

The  divorce  action  wa.s  raised  first  and 
contained  conclusions  for  divorce  and  for 
divorce  alone.  The  ground  of  divorce 
which  was  put  forward  was  adultery.  The 
husband  joined  issue  in  that  action  upon 
the  preliminary  question  of  jurisdiction, 
and  a  proof  and  argument  took  place  upon 
that  question,  the  result  being  that  the 
Lord  Ordinary  held  that  the  jurisdiction 
had  been  established.  As  in  the  pleadings 
so  far  as  upon  the  merits,  the  defender  had 
admitted  the  act  of  adultery,  there  would 
then  in  ordinary  course  have  only  remained 
an  allowance  of  proof,  because  of  course  in 
a  consistorial  case  a  mere  admission  in  the 
pleadings  is  not  sufficient.  But  before  that 
took  place  the  pursuer,  who  had  changed 
her   mind   as   to   the   remedy  she  would 

Sropose  to  take,  lodged  a  minute  of  abon- 
onment.  This  minute  of  abandonment 
was  not  in  the  ordinary  and  correct  form — 
a  mere  abandonment  in  the  terms  of  the 
statute — but  had  a  crave  with  regard  to  ex- 
penses, the  meaning  of  which  undoubtedly 
was  designed  to  be,  that  she  should  be 
allowed  to  abandon  the  action  merely  upon 

Eayment  of  any  expenses  the  minute  itself 
ad  caused,  in  respect  that  she  had  already 
been  paid  the  expenses  which  had  been 
incurred  in  the  matter  of  the  jurisdiction 
to  which  I  have  alluded.  That  minute, 
so  couched,  the  defender  objected  to,  and 
Lord  Dundas  upon  considering  it  pro- 
nounced the  following  interlocutor : —  ... 
[quotes  interlocutor  supra]  .  .  .  Before  I 
come  to  deal  with  the  merits  of  that  I 
proceed  with  my  narrative.  After  a  certain 
amount  of  discussion  on  the  reclaiming 
note  the  pursuer  made  what  I  may  call  an 
alternative  motion,  that  is,  the  pursuer 
proposed  through  her  counsel  that  even 
although  we  should  be  of  opinion  with  the 
Lord  Ordinary  on  the  findings  in  the  inter- 
locutor that  we  should  grant  a  sist  of  the 
action,  the  avowed  purpose  being  that 
the  pursuer  might  then  proceed  to  raise 
an  action  of  separation  wnich  is  now  the 
remedy  she  declares  she  wishes.  Tour 
Lordships  thought  that  the  matter  might 
be  more  expeditiously  dealt  with  if  tor 
the  moment  we  superseded  giving  any 
judgment  upon  the  reclaiming  note  and 
the  motion  for  the  sist,  allowing  the 
pursuer  to  raise  her  action  of  separation 
and  aliment  in  order  to  see  if  that  action 
could  go  on.  Accordingly  the  pursuer  did 
raise  before  Lord  Dundas  an  action  of 
separation  and  aliment,  founding  of  course 
upon  the  same  media  coneludenii — the  act 
of  adulterv— and  to  that  action  the  defender 
lodged  defences  in  which  he  pleads  lia  aiibi 
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jtenden*  and  incompetency,  these  pleas  of 
course  being  both  based  upon  the  same 
substratum  of  fact,  namely,  the  depen- 
dency of  the  divorce  action.  Lord  Dundas 
reported  the  case,  so  that  in  that  action 
your  Lordships  are  now  really  to  give  your 
opinions  as  to  what  judgment  Lord  Dundas 
should  give  on  these  pleas  in  the  procedure 
roll. 

Referring  now  to  the  reclaiming  note  in 
the  action  of  divorce,  so  far  as  LordTDundas' 
opinion  is  concerned  I  agree  with  him.  I 
am  not  quite  certain  whether  he  really 
ought  to  have  pronounced  any  such  opinion, 
because  I  rather  think  the  strict  and  ac- 
curate method  of  dealing  with  the  matter 
should  simply  have  been  this,  to  refuse  to 
accept  any  minute  which  was  not  in  the 

fture  words  of  the  statute,  and  thus  to  leave 
or  after  consideration  what  the  effect  of 
that  minute  was.  His  Lordship  did  not 
take  that  view,  and  as  he  has  pronounced 
an  opinion  on  what  is  the  true  effect  of  the 
minute  under  the  statute,  I  see  no  harm  at 
least  in  saying  that  I  think  his  Lordship 
has  taken  completely  the  correct  view,  and 
accordingly  if  there  was  to  be  a  minute  of 
abajidonment  here  it  would  have  to  be  in 
the  absolute  terms  of  the  statute,  which 
would  carry  the  whole  expenses. 

Well  now,  that  being  so,  there  comes  the 
second  question  of  the  motion  for  a  sist. 
Now  that  question,  although  of  course  it 
comes  up  in  this  action,  i-eallj-  must  depend 
upon  what  view  we  are  going  to  take  of 
the  other' action,  and  accordingly  I  leave 
this  action  again  for  a  moment  to  go  to  the 
second  action. 

The  question  is,  is  it  or  is  it  not  possible 
for  a  spouse  to  raise  an  action  of  separation 
or  aliment  while  there  is  an  action  of  divorce 
pending.  I  am  of  opinion  that  it  is  possible. 
In  the  nrst  place,  I  see  no  reason  to  doubt 
that  the  summons  could  have  been  brought 
with  alternative  conclusions  for  divorce  or 
separation  and  aliment.  It  is  of  course,  I 
quite  see,  unusual  that  that  should  be  done 
where  there  is  only  one  and  the  same 
medium  ccmcludend%  and  where  the  pur- 
suer is  clearly  entitled  to  either  remedy, 
but  I  can  conceive  several  cases  where 
the  alternative  conclusions  would,  in  my 
opinion,  be  quite  appropriate.  For  in- 
suince,  if  a  wife  believed  that  her  husband 
had  committed  adultery,  and  also  believed 
that  he  had  been  guilty  of  cruelty — I  am 
supposing  that  the  wife  wished  to  ^et 
divorce  a  vinculo,  but  yet  it  is  quite 
obvious  that  as  a  matter  of  fact  she  might 
not  be  able  to  substantiate  adultery  against 
her  husband  and  yet  might  well  be  iiDle  to 
substantiate  cruelty.  Now,  I  cannot  see  any 
incompetency  or  unreasonableness  in  a  case 
of  that  kind  of  raising  an  action  with  alter- 
native conclusions  and  saying  "I  propose 
to  show  my  husband  has  been  guilty  of 
adultery,  but  if  I  fail  and  cannot  get  divorce 
then  I  sue  for  a  separation  and  aliment  on 
the  ground  of  cruelty."  It  would  seem  to 
me  to  be  quite  an  abuse  of  process  to  say 
that  the  wife  in  this  situation  must  not 
raise  an  action  with  alternative  conclusions 
but  must  betake  herself  first  to  whatever 
remedy  she  prefers,  and  having  failed,  try 
again  with  another  action. 


Accordingly,  I  begin  my  consideration 
of  this  question  by  settling  in  my  own  mind 
that  an  action  with  alternative  conclusions 
would  be  competent. 

"Well  now,  if  an  action  with  alternative 
conclusions  would  be  competent,  I  see  no 
reason  whv  you  should  not  have  these  con- 
clusions which  are  alternative  in  two  separ- 
ate actions.  It  is  perfectly  true  you  cannot 
get  decree  in  both  actions,  at  least  concur- 
rently. It  is  perfectly  true,  also,  that  if  you 
did  proceed  to  get  decree  in  the  divorce 
action  it  would  thereafter  be  quite  impos- 
sible to  get  decree  in  the  separation  and 
aliment.  It  is  not  quite  clear  if  you  got 
decree  in  the  separation  and  aliment,  that 
yoii  might  not  go  on  to  get  decree  in  the 
divorce.  But  while  I  think  all  these  things 
are  possible  I  am  not  for  one  instant  sug- 
gesting that  a  person  could  do  so  and  sim- 
ply keep  the  judge  in  the  dark -as  to  what 
her  proceedings  were  to  be.  I  think,  as 
the  ordinary  master  of  the  procedure  before 
him,  that  the  judge  would  be  perfectly 
entitled  to  put  the  pursuer,  beiore  she 
actually  asked  for  a  decree,  to  her  election 
as  to  which  remedy  she  was  going  to  ask. 
Nay  more,  I  can  understand  that  the  judge 
also  would  be  entitled  to  know  precisely 
what  form  of  proof  was  to  be  granted.  But 
these  are  all  matters  which  do  not  go  to 
competency,  but  simply  to  general  com- 
mand over  the  process,  for  a  judge  must 
have  power  to  keep  the  litigation  within 
due  bounds.  Accordingly,  I  am  of  opinion 
that  these  two  pleas  are  bad  pleas  and  that 
in  this  action  of  separation  and  aliment  the 
pursuer  here  is  entitled  to  go  on,  and  that 
if  she  proves  the  proper  medium  she  is 
entitled  then  to  ask  for  decree  in  that 
action,  notwithstanding  that  there  is  in 
the  Court  another  action,  namely,  an  action 
for  divorce. 

But  reverting  now  to  the  first  action,  I 
do  not  think  the  pursuer  is  entitled  to  a 
sist.  I  quite  agree  that  it  must  just  suffer 
the  fate  of  other  actions.  If  she  does  not 
abandon  it  she  need  do  nothing,  and  then 
the  matter  lies  with  the  other  party,  and 
then  I  think,  as  in  every  action,  the  one 
party  can  always  ask  that  the  action  should 
oe  disi>osed  of  either  by  absolvitor  or  dis- 
missal, although  I  do  not  think  absolvitor 
is  the  proper  decree  in  a  conslstorial  case. 
Accordingly,  it  seems  to  me  that  if  the 
pursuer  does  nothing  the  defender  is  per- 
fectly entitled  to  have  the  action  of  divorce 
dismissed.  The  result  of  that  %vould  be,  of 
course,  that  he  would  have  a  finding  of 
expenses  as  against  her,  but  these  expenses 
would  not  be  made  a  condition-precedent 
to  her  proceeding  with  the  separation 
action,  which  would  be  the  result  if  we 
decided  that  the  divorce  action  must  be 
first  abandoned  under  the  statute. 

I  therefore  think  what  we  should^  do  is, 
in  the  original  case,  i.e.,  the  action  of 
divorce,  (1)  refuse  the  reclaiming  note,  and 
(2)  refuse  the  motion  to  sist,  and  remit 
the  case  to  the  Lord  Ordinary ;  and  in  the 
separation  and  aliment  case  we  should 
instruct  his  Lordship  to  repel  the  pleas  of 
lia  alibi  pendens  and  incompetency  and 
proceed  with  the  action  as  shall  be  just. 
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Lord  M'Laren— I  may  say  frankly  that 
after  hearing  the  arg^ument  1  am  disposed 
to  think  the  first  action  should  be  Kot  out 
of  the  way,  but  after  conferring  with  your 
Lordships  and  considering  the  tendency  of 
recent  decisions  to  restrict  the  plea  of  lia 
alUn  pendens,  I  am  not  prepared  to  take  a 
different  view.  I  have  not  the  least  doubt 
that  an  injured  wife  is  entitled  to  bring  an 
action  with  alternative  conclusions,  ana  the 
only  difBcultT  would  be  if  by  bringing  the 
action  at  a  later  stage  the  other  parties 
should  be  put  to  additional  expense.  Now 
that  cannot  be  said  here,  for  the  proof  which 
took  place  was  confined  to  the  question  of 
jurisdiction.  If  the  pursuer  here  had  gone 
to  proof  on  the  merits,  and  had  afterwards 
sought  to  change  the  issue  from  divorce  to 
separation,  it  might  very  well  be  that  your 
Lordships  would  have  made  it  a  condition 
that  expenses  should  be  paid,  but  that  point 
does  not  arise  here.  I  am  satisfied  that 
neither  the  plea  of  incompetency  nor  that 
of  lis  alibi  pendens  ought  to  be  allowed  to 
prevail. 

Lord  KnmBAR— I  agree  entirely  with 
your  Lordships,  and  think  the  Lord  Ordi- 
nary was  absolutely  right  in  holding  that 
the  minute  of  abandonment  could  not  be 
sustained  inasmuch  as  the  statutory  condi- 
tion had  not  been  complied  with,  and  there- 
fore as  far  as  that  question  goes  we  can 
only  adhere.  On  the  second  point,  I  agree 
witn  your  Lordships  in  thinking  that  there 
is  nothing  incompetent  in  raising  the  action 
of  separation  when  the  other  action  is  in 
Court,  and  that  the  pleas  of  incompetency 
and  lis  alibi  pendent  must  be  repelled. 
But  it  does  not  follow  that  the  pursuer  is 
entitled  to  a  relaxation  of  all  the  ordinary 
rules  of  procedure  to  such  an  extent  as  to 
put  her  exactly  in  the  same  position  as  if 
she  had  broiight  one  action  at  the  outset 
with  alternative  conclusions.  It  appears  to 
me  that  her  motion  for  a  sist  should  be 
refused.  Each  case  will  then  follow  the 
ordinary  course  of  procedure  before  the 
Lord  Ordinary. 

Lord  Pearson — I  entirely  agree  with 
your  Lordship,  subject  to  a  qualification  in 
regard  to  one  point.  I  still  entertain  some 
doubt  on  the  Lord  Ordinary's  finding  with 
regard  to  repayment  to  the  defender  of  the 
expenses  already  paid.  We  have  not  before 
us  a  proper  minute  of  abandonment  in 
terms  of  the  statute ;  and  in  my  view  the 
question  whether  such  a  minute  would 
infer  repayment  of  those  expenses  is  not 
competently  raised.  While  concurring  in 
the  course  proposed,  I  would  not  be  held  as 
committed  to  the  defender's  view  on  that 
question. 

The  Court  pronounced  this  interlocutor  :— 
"The  Lords  having  considered  the 
reclaiming  note  for  the  pursuer  against 
the  interlocutor  of  Lord  Dundas,  dated 
19th  January  1906,  along  with  the  note 
for  the  pursuer.  Adhere  to  the  said 
interlocutor :  Refuse  the  reclaiming- 
note,  also  refuse  the  crave  for  a  sist 
contained  in  said  note,  and  decern; 
and  remit   to    the    Lord    Ordinary  to 


proceed  as  may  be  just :  Find  no_  ex- 
penses due  to  or  by  either  party  since 
19th  Januaiy  1906." 

Counsel  for  the  Pursuer  and  Reclaimer— 
Dean  of  Faculty  (Campbell,  K.C.)— A.  R. 
Brown.  Agents— Alex.  Morison  &  Com- 
pany, W.S. 

Counsel  for  the  Defender  and  Respondent 
—Lord  Advocate  (Shaw,  K.C.)— Clyde,  K.C. 
-Orr,  K.C— Mitchell.  Agents— Winchester 
&  NicolBon,  S.S.C. 


Tueiday,  March  20. 

FIRST    DIVISION. 

[Lord  Kincaimey,  Ordinary. 
LANARKSHIRE  UPPER  WARD   DIS- 
TRICT   COMMITTEE    v.   AIRDRIE, 
COATBRIDGE,    AND    DISTRICT 
WATER  TRUSTEES  AND  OTHERS. 

Limitation  of  Actions — Public  AutTwrities 
Protection  Act  1893  (56  and  57  Vict.  c.  61), 
see.  \— Company  Incorporated  by  Act  of 
Parliament — Action  to  Recover  Cost  of 
Repairing  Road  Opened  by  Company 
under  Statutory  Power— Turnpike  Roads 
Act  1831  (I  and  2  WiU.  IV,  caja.  43),  see. 
100— Roads  and  Bridges  (Scouand)  Act 
1878  (41  and  42  Vict.  cap.  51),  sec.  123,  and 
Sc/ied.  C,  sec.  100. 

In  an  action  by  a  District  Committee 
of  a  County  Council  against  Water 
Trustees  as  the  successors  of  a  Water 
Company  incorporated  by  Act  of 
Parliament  and  the  contractors,  for 
the  expense  incurred  in  repair!^  and 
restoring  a  road  which  the  Water 
Company  had  opened  under  powers  in 
their  Act,  but  which  as  allegra  had  not 
been  properly  restored,  the  defenders 
pleaded  tiiat  the  action  was  barred  by 
the  Public  Authorities  Protection  Act 
1893,  sec.  1,  as  not  being  tlmeously 
brought. 

Held  that  as  the  Water  Company 
was  in  fact  and  in  substance  a  com- 
mercial company,  empowered  for  its 
own  purposes  and  with  a  view  to  profit 
to  carry  on  the  undertaking,  it  was 
not  a  public  authority  in  the  sense  of 
the  Act,  and  so  was  not  protected 
thereby. 

Held,  further,  that  as  the  action  was 
laid  on  section  100  of  the  General  Turn- 
pike Act  1831  (incorporated  in  the  Roads 
and    Bridges    Act   1878,    by    sec.    1^ 
thereof),  it  was  not  a  claim  in  respect 
of   an  act  or  default  on  the  part  of 
the   Water   Company,    and   therefore 
not   an   action    or   proceeding  of  the 
nature   contemplated    by   the    Public 
Authorities  Protection  Act. 
Road— Public  Road— Turnpike  Roads  Act 
1831  (1  and  2  fVUl.  IV,  cap.  43},  sec.  100— 
—Roads  and  Bridges  Act  1878  (41  and  42 
Vict.  cap.  61),  sec.  123,  and  Sched.  C.  sec. 
100— Recovery  of  Cost  of  Repairing  Road 
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Damaged  by  the  Laying  of  Water  Pipes 
— Repair  Recoverable  that  of  a  Repair 
to  be  Eotevuied  immediately  and  once  for 
all. 

Under  section  100  of  the  Turnpike 
Roads  Act  1831,  which  is  incorporated 
into  the  Roads  and  Bridees  Act  1878  hy 
sec.  123  thereof,  a  road  authority  is 
empowered,  where  a  road  has  been 
damaged  by  being  opened  up  for  the 
laying  of  pipes,  e.g.,  for  water,  and  haa 
not  b^n  sufnciently  restored,  to  execute 
the  necessary  repair,  and  to  recover 
the  cost  from  the  party  haying  opened 
the  road. 

Held  that  the  repair  contemplated  by 
the  Act   is  "a  repair  which  may  be 
done  immediately  and  once  for  all,  and 
that  it  was  not  intended  that  the  road 
authority  should  go  on  making  succes- 
sive repairs  at  the  cost  of  the  Water 
Company  or  water  authority  until  all 
trace  of  damage  to   the   road  should 
have  disappeared." 
Section  1  of  the  Public  Authorities  Protec- 
tion Act  1803  (56  and  57  Vict.  cap.  61)  enacts 
— "  Where  after  the  commencement  of  this 
Act  any  action,  prosecution,  or  otherpro- 
ceeding  is  commenced  in  the  United  Kinp;- 
dom  against  any  person  for  any  act  done  m 
pursuance  or  execution  or  intended  execu- 
tion of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,  or  in  respect  of 
any  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  act,  duty,  or  authority, 
the  following  provisions  shall  have  effect:— 
(a)  l^e  action,  prosecution,  or  proceeding 
shall  not  lie  or  be  instituted  unless  it  is 
commenced  within  six  months  next  after 
the  act^  neglect,  or  default  complained  of, 
or  in  case  of  a  continuance  ot  iivjury  or 
damage  within  six  months  next  after  the 
ceasingjthereof."  .  .  . 

The  Koads  and  Bridges  (Scotland)  Act 
1878  (41  and  42  Vict.  cap.  51)  by  sec.  123 
incorporates  certain  sections  of  the  Turn- 
pike Roads  Act  1831  (1  and  2  Will.  IV,  cap. 
w)  including  section  100,  and  narrates  these 
sections'  in  Schedule  C. 

The  Turnpike  Roads  Act  1831  (1  and  2 
Will.  IV,  cap.  43]),  sec.  100,  inter  alia 
enacts — "And  be  it  enacted  that  if  the 
causeways  and  footpaths  of  any  turnpike 
road  or  any  part  thereof  shall  be  opened  up 
by  any  person  or  persons  with  leave  of  the 
said  trustees  or  otherwise  having  authority 
so  to  do,  for  the  laying  of  pipes  for  water 
.  .  .  and  the  same  shall  not  be  immediately 
thereafter  repaired,  renewed,  and  rendered 
completely  sufficient  and  good  by  the  per- 
son or  persons  opening  up  the  same,  to  the 
satisfaction  of  the  said  trustees  or  their 
surveyor,  then  the  said  trustees  or  their 
surveyor  shall  have  full  power,  and  they 
are  hereby  authorised  to  execute  the  neces- 
sary repairs  on  the  part  or  parts  of  such 
road  or  footpath  so  opened  up,  and  to 
restore  the  same  completely,  ana  to  charge 
the  expense  thereof  against  the  person  or 
persons  opening  up  the  same,  which  shall 
be  ascertained  by  an  account  under  the 
hands  of  the  said  trustees,  or  a  quorum  of 
them,  or  their  clerk  or  surveyor.  .  .  ." 
On  20th  March   1904  the  Upper  Ward 


District  Committee  of  the  County  Council 
of  Lanarkshire  brought  this  action  against 
the  Airdrie,  Coatbridge,  and  District  Water 
Trustees,  incorporated  under  the  Airdrie, 
Coatbridge,  and  District  Water  Trust  Act 
1900,  and  having  their  principal  office  at 
Water  Trust  Buildings,  Broomknoll  Street, 
Airdrie,  and  Messrs  Thomas  Pate  &  Son, 
public  work  contractors,  Airdrie,  in  which 
they  sought  to  recover,  with  interest  and 
expenses,  from  the  defenders  jointly  and 
severally  or  severally,  the  sum  of  £772, 
18s.  2d.  as  the  cost  of  repairs  to  a  public 
road  under  the  charge  of  the  pursuers, 
necessitated  by  certain  doings  of  the  con- 
tractors in  the  execution  of  works  for  the 
Airdrie  and  Coatbridge  Water  Company, 
the  trustees'  predecessors. 

The  defenders,  the  Water  Trustees, 
pleaded,  inter  ulia  —  "(l)  In  respect  this 
action  was  not  raised  within  six  months  of 
the  cause  of  action  arising,  the  defenders 
ought  to  be  assoilzied.  (3)  The  provisions 
of  the  General  Turnpike  Act  ISl  do  not 
apply  to  operations  authorised  by  the  said 
Airdrie  and  Coatbridge  Water  Works 
Amendment  Act  1892." 

The   defenders  Pate   &   Son  inter  alia 

§  leaded—"  (3)  These  defenders  having  con- 
ucted  the  operations  mentioned  merely  as 
the  servants  or  agents  of  the  Water  Com- 
pany, they  ought  to  be  assoilzied." 

The  facts,  so  far  as  necessary  for  this 
report,  are  given  in  the  findings  of  the 
Lord  Ordinary  (Kincaibney),  who  on  1st 
February  1905  pronounced  this  interlocutor: 
— "Repels  the  first  and  third  pleas-in-law 
for  the  defenders  the  Airdrie,  Coatbridge, 
and  District  Water  Trustees:  Finds  (1) 
that  the  North  and  South  Lanarkshire 
turnpike  road  is  for  the  length  referred  to 
in  this  action  under  the  charge  of  the  pur- 
suers; (2)  that  under  the  authority  of 
the  Airdrie  and  Coatbridge  Waterworks 
Amendment  Act  1892  the  Airdrie  and  Coat- 
bridge Water  Company,  in  the  course  of 
the  year  1898,  opened  up  the  said  road  and 
laid  a  pipe  along  the  track  opened  for  the 
conveyance  of  water  for  the  use  of  the 
towns  of  Coatbridge  and  Airdrie  and  the 
adjoining  country;  (3)  that  the  work  was 
done  by  the  defenders  Pate  &  Son  under 
contract  with  said  Water  Company ;  (4) 
that  the  said  defenders  failed  to  repair  and 
renew  the  said  road  and  render  it  com- 
pletely sufficient  and  good  to  the  satisfaction 
of  the  said  pursuers ;  (5)  that  in  or  about 
December  1^  the  said  pursuers,  after  notice 
given  to  the  said  defenders,  under  the 
authority  of  section  100  of  the  Act  1  and  2 
Will.  IV,  c.  43,  and  section  100  of  Schedule 
C  of  the  Act  41  and  42  Vict.  c.  51,  executed 
the  necessary  repairs  on  the  said  road  and 
restored  the  same,  and  that  in  doing  so 
they  expended  the  sum  of  £550,  which  they 
are  entitled  to  recover  from  the  said  de- 
fenders ;  (6)  that  under  the  Airdrie,  Coat- 
bridge, and  District  Water  Trust  Act  1900 
the  defenders  have  taken  over  and  agreed 
to  pay  the  liabilities  of  the  said  Airdrie 
and  Coatbridge  Water  Company,  and,  inter 
alia,  their  obligation  for  the  said  sum  of 
£560  to  the  pursuers :  Finds  the  said  de- 
fenders the  Airdrie,  Coatbridge,  and  Di8> 
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trict  Water  Trustees  and  the  defenders 
Thomas  Pate  &  Son  liable  to  the  pursuers 
jointly  and  severally  for  the  said  sum  of 
£650,  and  decerns  therefor  against  them 
jointly  and  severally:  Finds  the  said  de- 
fenders liable  in  expenses,"  &c. 

In  his  opinion  his  Lordship  said — "  .... 
The  question  whether  the  Airdrie  and  Coat- 
bridge  Company  is  or  is  not  a  public  body, 
and  in  doing  the  work  in  question  a  public 
authority,  seems  a  very  difficult  question, 
as  to  which  the  recent  authorities  do  not 
seem  uniform.  But  I  do  not  require  to  de- 
termine these  points,  because  I  think  the 
question  falls  to  be  determined  for  the  pur- 
suers on  a  somewhat  different  ground, 
though  perhaps  not  materially  different 
from  the  gp~ound  last  stated,  viz.,  that  this 
is  not  an  action  for  acts  done  by  the  Water 
Company  at  all.  The  acts  w  hich  the  Water 
Company  did  or  failed  to  do  may  have 
given  rise  to  the  expenditure  which  the 
pursuers  seek  to  recover.  But  this  seems 
to  me  to  be  an  action  for  repayment  of 
money  expended  on  statutory  authority 
under  a  statutory  right  to  recover  it.  I 
refer  to  the  100th  section  of  the  Roads  and 
Bridges  Act,  the  application  of  which  does 
not  seem  disputed.  The  pursuers  are  there- 
by authorised,  if  the  defenders,  who  have 
opened  up  the  road,  do  not  restore  it 
immediately— the  obligation  to  act  immedi- 
ately being  laid  on  the  defenders,  not  the 
pursuers — then  the  Road  Trustees  (in  this 
case  the  pursuers)  are  authorised  to  restore 
the  road  and  to  recover  the  expense  from 
the  defendera.  This  is  an  action  for  repay- 
ment of  money,  not  an  action  of  damages 
at  all.  There  is  no  limitation  as  to  the 
time  in  which  the  Road  Trustees  may  do 
their  work,  or  recover  the  cost  after  doing 
it.  Hod  the  pursuers  delayed  for  six  months 
to  restore  a  piece  of  road  left  in  a  bad  con- 
dition, there  is  no  reason  for  supposing 
that  their  right — or  rather  their  duty — to 
restore  it  was  brought  to  an  end ;  and  if 
they  did  restore  the  road,  their  action  in 
doing  so  could  not  be  a  prosecution  or 
proceeding  in  the  sense  of  the  Public 
Authorities  Protection  Act.  Or  suppose 
the  pursuers  repaired  the  road  on  the  de- 
fenders' failure  to  do  so,  I  see  no  reason  to 
doubt  that  they  mi^ht  recover  their  outlay 
after  the  lapse  of  six  months.  In  short,  I 
do  not  think  this  is  a  case  to  which  the  Act 
applies  at  all " 

The  defenders  reclaimed,  and  argued— The 
defenders  were  a  public  authority  in  the 
sense  of  the  Public  Authorities  Protection 
Act.  They  were  constituted  by  statute. 
They  were  bound  by  statute  to  provide 
water.  Their  obligations  were  statutory, 
and  therefore  they  were  within  the  scope 
of  the  Act — lAilea  v.  Soittliend-on-Sea  Cor- 
poration, [lOOoj  2  K.B.  1;  The  Ydun,  [1899] 
P.  236 ;  Spittat  v.  Corporation  of  Glasgow, 
June  17, 1901,  6  F.  828,  41  S.L.R.  629;  WUson 
V.  \8t  Edinburgh  Citi/  R.O.A.  Volunteers, 
November  30,  1901,  7  "F.  168,  42  S.L.R.  138. 
The  contractor  was  merely  the  servant  of 
the  Water  Trustees,  and  therefore  he  too 
was  within  the  protection  of  the  statute— 
M'Ternan  v.  Bennett,  December  21.  1898, 
1  F.  333,  36  S.L.R.  339;  Greenwell  v.  Hoivell 


and  Another  [1900],  1  Q.B.  535.  It  would 
have  been  otherwise  had  Pate  been  an  in- 
dependent contractor — Tilling,  Limited  v. 
IHck,  Kerr,  &  Company,  Limited,  [1805] 
1  K.B.  562;  Kent  County  Council  v.  FoOai- 
Btone  Cwporatum,  [1905]  1 K.  B.  820.  Though 
in  form  the  action  was  for  the  recovery  of 
a  debt  it  was  in  substance  really  laid  upon 
delict.  That  was  why  the  Lord  Ordinary 
had  found  both  defenders  jointly  and 
severally  liable. 

Argued  for  respondents — This  was  a  ques- 
tion of  contract  and  not  of  delict,  and 
therefore  the  Act  did  not  M)ply.  The 
action  was  laid  on  section  100  or  the  Roads 
and  Bridges  Act.  The  Act  of  1898  only 
applied  to  public  authorities  and  not  to 
profit  sharing  companies  such  as  this— 
Att.-Gen.  v.  J'rqpnetors  of  Margate  Pier 
and  Harbour,  [1900]  1  Ch.  749 ;  Ambler 
&  Sons,  Limited  v.  Bradford  Corporation, 
[1902]  2  Ch.  586;  Sharpington  v.  Fulham 
Guardians,  [1904]  2  Ch.  440. 

At  advising— 

Lord  M'LABia^— In  this  case  the  Upper 
Ward  District  Committee  of  the  County 
Council  of  Lanarkshire  sue  the  Airdrie  and 
Coatbridge  Water  Trustees  and  their  con- 
tractor for  the  expense  which  they  have 
incurred  in  restoring  over  ten  miles  of  the 
roadway  of  the  North  and  South  Lanark- 
shire Road  in  which  the  defenders  had  laid 
their  water  pipe,  but  which,  as  alleged, 
they  had  not  properly  restored.  The  pipe 
wa«  laid  by  tne  Airdrie  and  Coatbridge 
Water  Conipany,  a  company  incorporated 
by  Act  of  Parliament  and  empowered  to 
lay  the  pipe.  Their  undertaking  has  been 
taken  over  by  a  public  trust  which  has 
become  responsible  for  the  liability  of  the 
Water  Company.  The  first  question  for 
consideration  is  the  defenders^  first  plesr 
in-law,  in  which  the  defenders  claim  aosol- 
vitor  on  the  ground  that  they  are  entitled 
to  the  benefit  of  the  provision  in  the  Public 
Authorities  Protection  Act,  which  pro- 
vides—. .  .  [quotes  sec.  1  (o)  supt^].  .  .  . 
Supposing  Inis  to  be  an  action  or  pro- 
ceeding such  as  is  contemplated  by  the 
Public  Authorities  Protection  Act,  it  is 
necessary  to  point  out  that  the  damage 
done  to  the  North  and  South  Lanarkshire 
Road  was  done  by  the  Airdrie  and  Coat- 
bridge Water  Company,  and  not  by  the 
Water  Trustees.  The  Trustees  in  this 
question  are  only  responsible  because  they 
took  over  the  liabilities  of  the  Water  Com- 
pany, and  are  not  in  position  to  maintain 
any  defence  which  would  not  have  been 
competent  to  the  Water  Company. 

I  do  not  think  that  it  is  necessary  for  the 
purposes  of  this  case  to  consider  very  care- 
fully the  line  of  demarcation  between  the 
PuHHc  Authorities,  who  are  entitled  to  the 
protection  of  the  statute,  and  the  companies 
or  persons  who  are  incorporated  by  Act  of 
Parliament  and  are  empowered  by  statute 
to  undertake  the  execution  of  work  which 
cannot  be  undertaken  without  the  authority 
of  Parliament.  But  there  is  a  broad  dis- 
tinction between  the  position  of  public 
bodies  such  as  county  and  parish  councils 
or  parliamentary  commissioners  who  are 
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directed  to  perform  public  duties,  the  cost 
of  wliich  is  to  be  defrayed  by  rates,  and  the 
position  of  incorporated  companies  who 
are  empowered  for  their  own  purposes  and 
^vith  a  view  to  profit  to  undertalce  work  of 
t>he  same  description.  In  the  one  case  the 
public  body  is  under  a  legal  oblig^ation  to 
proceed  with  the  iindertaking,  but  its 
members  act  gratuitously  and  are  neither 
entitled  to  make  a  profit  nor  are  respon- 
sible for  loss.  In  the  other  case  the  com- 
pany is  under  no  obligation  to  proceed  with 
the  undertaking,  ana  is  absolutely  free  to 
consider  whether  the  speculation  for  which 
parliamentary  powers  have  been  obtained 
IS  worth  prosecuting  with  a  view  to  profit. 
If  a  railway  company  elects  to  make  use  of 
ita  parliamentary  powers,  it  is  in  a  certain 
sense  executing  an  Act  of  Parliament,  but 
it  is  not  performing  a  public  duty,  and  I 
think  it  would  be  foreign  to  the  scope  and 
purpose  of  the  Public  Authorities  Protec- 
tion Act  to  apply  its  provisions  to  the  case 
of  actions  iR^ought  against  a  commercial 
company  for  acts  or  defaults  in  the  execu- 
tion of  powers  which  they  are  under  no 
obligation  to  put  in  force  and  which  they 
only  use  for  their  own  benefit.  The  Airdrie 
and  Coatbridge  Water  Company  being  in 
fact  and  substance  a  commercial  company, 
cannot  in  my  opinion  claim  the  benefit  of 
the  Public  Authorities  Protection  Act,  and 
on  this  gnx>und  I  think  the  defenders'  first 
plea  must  fail. 

I  also  agree  with  the  Lord  Ordinary  that 
this  is  not  an  action  or  proceeding  of  the 
nature  contemplated  by  the  Public  Autho- 
rities Act.  It  IS  an  action  founded  on  the 
100th  section  of  the  Act  1  and  2  Will.  IV,  cap. 
43,  which  empowers  the  road  authority  to 
charge  the  expense  of  restoring  a  road 
against  the  persons  opening  it.  It  is  there- 
fore not  a  claim  in  respect  of  an  act  or 
default  on  the  part  of  the  Water  Company, 
but  is  a  claim  arising  from  the  statutory 
powers  of  the  road  authority  to  repair  the 
road  at  the  expense  of  the  persons  who 
open  it,  whoever  these  persons  may  he. 
Tne  claim  is  given  without  limitation  of 
time,  and  I  think  it  is  therefore  unneces- 
sary to  consider  at  what  particular  time  the 
damage  done  to  the  road  by  the  Water 
Company  may  lie  held  to  have  ceased,  or 
whether  the  execution  of  the  necessary 
repairs  was  brought  to  an  end  within  the 
period  of  six  months,  which  according  to 
the  defenders'  argument  limits  the  right  of 
action.  .  .  . 

The  question  of  the  cost  of  repair  is  one 
of  some  difficulty.  I  think  that  the  pursuers 
have  proved  the  expenditure  set  forth  in 
their  account  by  such  evidence  as  is  reason- 
able and  usual  in  executing  contracts  of 
this  description.  .  .  .  On  tne  other  hand, 
it  Is  sufficiently  clear  that  the  piu-suers  got 
a  bettor  road  as  the  result  of  the  labour 
which  they  have  put  upon  it,  and  they 
cannot  be  allowed  to  charge  the  whole  of 
their  expenditure  against    the  defenders. 

The  Lord  Ordinary  had  on  this  ground 
cut  down  the  claim  from  a  sum  of  over  £700 
to  £560.  But  then  I  think  that  the  repairs 
authorised  by  the  100th  section  of  the  Road 
Act  means  a  repair  which  may  \»  done 
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immediately  and  once  for  all,  and  that  it 
was  not  intended  that  the  road  authority 
should  go  on  making  successive  repairs  at 
the  cost  of  the  Water  Company  or  water 
authority  until  all  trace  of  damage  to  the 
road  should  have  disappeared.  I  therefore 
think  that  a  further  abatement  of  the 
account  sued  for  is  necessary,  and  I  propose 
we  should  assess  the  pursuer's  claim  at 
£400.  This  would  lead  to  a  decerniture 
against  the  Airdrie  and  Coatbridge  Water 
l^rustees  for  that  amount.  As  regards  the 
contractors  I  am  unable  to  see  that  there 
is  any  legal  ground  for  a  decree  against 
them.  It  appears  from  the  minutes  of 
the  District  Committee  that  they  declined 
from  the  beginning  to  recognise  the  con- 
tractors, and  insisted  on  holding  the  water 
authority  directly  responsible.  I  think 
they  were  right  in  so  doing,  and  it  follows 
that  Messrs  Pate  are  entitled  to  be  assoil- 
zied, with  expenses.  .  .  . 

The  Lord  President  and  Lord  Pear- 
son concurred. 

Lord  Kinnbar  was  not  present. 

The  Court 'recalled  the  interlocutor  of 
the  Loi-d  Ordinary,  assoilzied  the  defenders 
Thomas  Pate  &  Son,  and  of  new  decerned 
against  the  defenders  the  Airdrie,  Coat- 
bridge, and  District  Water  Tnistees  for 
£400. 

Counsel  for  the  Pursuers  and  Respon- 
dents— Wilson,  K.C. — Orr  Deas.  Agents — 
Steedman,  Ramage,  &  Bruce,  W.S. 

Counsel  for  the  Defenders  and  Reclaimers 
—Clyde,  K.C— T.  B.  Morison.  Agents— 
Drummond  &  Reid,  W.S. 


Taetday,  March  20. 

FIRST    DIVISION. 
(Exchequer  Cause.) 

[Lord  Pearson,  Ordinary. 
H.M.  ADVOCATE  v.  HEYWOOD- 
LONSDALE'S  TRUSTEES. 

Revenue — Estate  Duty  —  Settlement  Estate 
Duty — Property  Deemed  to  Pass — Pay- 
ment  within  Year  of  Death — Prepaynient 
of  Obligation  in  Daughter's  Marriage- 
Contract  Prestable  on  Payer's  ■  Death, 
thereby  Extinguishing  Annuity  — Pin- 
atu:e  Act  1804  (57  and  58  Vict.  cap.  30),  sec. 
2,  sub-sec.  (1)  (c)-"  Gift." 

In  1899  A  bound  himself  in  the  mar- 
riage-contract of  a  daughter  to  pay  a 
present  annuity  of  £300  to  her  and  on 
his  death  a  sum  of  £15,000  to  the  mar- 
riage contract  trustees  for  her  behoof, 
with  power  to  prepay  the  said  sum  in 
whole  or  in  part,  but  as  soon  as  the 
said  sum  or  £10,000  thereof  should  have 
l)een  paid  the  annuity  was  to  cease. 
In  1900  A  paid  to  the  trustees  £10,000 
and  died  within  six  weeks. 

Estate  duty   and   settlement   estate 
duty    on    the    £10,000    having    been 
NO.  xxxrv. 
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claimed  under  section  2  (1)  (c)  of  the 

Finance  Act  ISM — held  that  these  duties 

were  payable. 

Revenue — Estate  Duty — Settlement  Estate 

Duty — Pro'perty  Deemed  to  Pass — Crift — 

Consideratton    in    Money    or    Money's 

Worth — Discharge    by  Daughter  in  her 

Marriage  -  Contract   of    her   Legal   and 

Conveniional  Bights — Finance  Act  1894 

(67  and  68  Vict.  cap.  30),  sec.  3,  siCb-secs. 

land  2. 

A  father,  bound  by  marriage-contract 
and  bond  of  corroboration  to  pay  to  his 
younger  children  after  his  death  a  sum 
of  £12,000  with  power  of  apportionment 
reserved,  made  certain   provisions   in 
favour  of  his  daughter  in  her  man-iage- 
contract,  which  she  accepted   in   dis- 
charge of  her  le^al  and  conventional 
rights  through  his  death.     Held  that 
for  the  purpose  of  calculating  estate 
duty  such   discharge  was  not   a  con- 
sideration in  money  or  money's  worth 
which,  in  terms  or   the  Finance  Act 
1881,  sec.  3,  sub-sees.  1  and  2,  fell  to  be 
deducted  from  a  payment  by  the  father 
to   the   daughter's    marriage  -  contract 
trustees   made  within   a'  year  of  his 
death  and  forming  property  deemed  to 
pa«s  on  his  death. 
The  Finance  Act  1801  (57  and  58  Vict.  cap. 
30),  in  Part  I,  which  includes  sections  1-24, 
deals  with  estate  duty,  and  by  section  1 
imposes  such  duty  upon  the  principal  value 
of  the  property,  real  or  personal,   settled 
or  not  settled,  which  passes  on  the  death  of 
a  person  dying  after  the  commencement  of 
the  Act.    Section  2  (1)  provides — "Property 
passing  on  the  death  of  the  deceased  shall 
be  deemed  to  include  the  property  follow- 
ing—that is  to  say  .  .  .  (c)  Property  which 
would   be  required  on  the  death   of   the 
deceased   to    oe   included   in   an   account 
under  section  88  of  the  Customs  and  Inland 
Revenue  Act  1881,  as  amended  by  section  11 
of  the  Customs  and  Inland  Revenue  Act 
1889,  if  those  sections  were  herein  enacted 
and  extended  to  real  property  as  well  as 
personal  property,  and  the  words  'volun- 
tary '  and  '  voluntarily '  and  a  reference  to 
a  volunteer  were  omitted  therefrom." 

Section  38  (2)  of  the  Customs  and  Inland 
Revenue  Act  1881,  as  amended  by  section  11 
of  the  Customs  and  Inland  Revenue  Act 
1889,  and  by  the  above-quoted  section  of 
the  Finance  Act  1894,  reads  as  follows — 
"The  real  ana  personal  or  moveable  pro- 
perty to  be  included  in  an  account  shall  be 
property  of  the  following  descriptions,  viz., 
(a)  Any  property  taken  as  a  donatio  mortis 
causa  made  by  any  person  dying  after  the 
first  day  of  August  1894,  or  taken  under  a 
disposition  made  by  any  person  so  dying, 
purporting  to  operate  as  an  immediate 
gift  inter  vivos,  whether  by  way  of  trans- 
fer, delivery,  declaration  of  trust,  or  other- 
wise, which  shall  not  have  been  bona  fide 
made  twelve  months  before  the  death  of 
the  deceased,  or  property  taken  under  any 
gift,  whenever  made,  of  which  bona  fide 
possession  and  enjoyment  shall  not  have 
been  assumed  by  the  donee  immediately 
upon  the  gift,  and  thenceforwiu'd  ret«inea 


to  the  entire  exclusion  of  the  donor,  or  of 
any  benefit  to  him  by  contract  or  otherwise. 
(6).  .  .    (c).  .." 

The  Finance  Act  1891,  by  section  3,  enacts 
— "  (1)  Estate  duty  shall  not  be  payable  in 
respect  of  property  passing  on  the  death  of 
the  deceased  by  reason  only  of  a  bona  fide 
purchase  from  the  person  under  whose 
disposition  the  property  passes,  nor  in 
respect  of  the  falling  into  possession  of  the 
reversion  on  any  lease  for  lives,  nor  in 
respect  of  the  determination  of  any  annuity 
for  lives,  where  such  purchase  was  made, 
or  such  lease  or  annuity  granted,  for  full 
consideration  in  money  or  money's  worth 
paid  to  the  vendor  or  grantor  for  his  own 
use  or  benefit,  or  in  the  case  of  a  lease,  for 
the  use  or  benefit  of  any  person  for  whom 
the  gp^antor  was  a  trustee.  (2)  Where  any 
such  purchase  was  made,  or  lease  or  annuity 
granted,  for  partial  consideration  in  money 
or  money's  worth  paid  to  the  vendor  or 
grantor  for  his  own  use  or  benefit,  or  in  the 
case  of  a  lease,  for  the  use  or  benefit  of  any 
person  for  whom  the  grantor  was  a  trustee, 
the  value  of  the  consideration  shall  be 
allowed  as  a  deduction  from  the  value  of 
the  property  for  the  purpose  of  estate  duty." 

On  l7th  July  1905  the  Lord  Advocate,  on 
behalf  of  the  Inland  Revenue,  brought  an 
action  against  John  Pemberton  Heywood- 
Lonsdale,  of  Bicester  Hall,  Oxforashire, 
and  others,  trustees  acting  under  the  ante- 
nuptial contract  of  mainage,  dated  28th 
July  1899,  between  Henry  Heywood  Hey- 
wood-Lonsdale,of  Shavington  and  Coverley, 
Shropshire,  and  the  Honourable  Helena 
Mabel  Hamilton,  third  dau^ter  of  John 
Glencairn  Carter  Hamilton,  Baron  Hamil- 
ton, of  Dalzell.  In  it  he  sought,  inter  alia, 
that  the  defenders  should  be  ordained  to 
deliver  an  account  of  the  amount  paid  to 
them  as  trustees  by  Lord  Hamilton  of 
Dalzell  twelve  months  before  his  death, 
which  occurred  on  15th  October  1900,  in 
terms  of  the  obligations  undertaken  by 
him  in  the  said  marriage-contract,  in  order 
that  the  estate  duty  payable  thereon  might 
be  ascertained.  Ilie  amount  which  had 
been  so  paid  by  Lord  Hamilton  was  £10,000. 

The  defenders,  inter  alia,  pleaded — "(2) 
On  a  sound  construction  of  the  Finance 
Act  1894  estate  duty  is  not  payable  upon 
the  sum  of  £10,000  in  question,  and  the 
defenders  should  be  assoilzied  from  the 
conclusion  therefor.  (3)  The  said  sum  not 
being  liable  to  estate  duty  is  not  liable  in 
settlement  estate  duty.  (1)  In  any  event 
the  defenders  are  entitled  to  a  deduction  of 
£2000  from  said  sum  of  £10,000,  in  respect 
that  Mrs  Heywood-Lonsdale  purchased  the 
provision  to  that  extent  in  money's  worth 
as  condescended  on." 

The  facts  of  the  case  are  given  iu  the 
opinion  (infra)  of  the  Lord  Ordinary  (Peak- 
son),  who  on  3rd  January  1906  pronounced 
this  interlocutor — "Repels  the  defences: 
Finds  that  estate  duty  and  settlement 
estate  duty  are  payable  by  the  defenders  in 
respect  of  the  sum  of  £10,000  paid  to  them 
on  5th  September  1900  by  the  late  Lord 
Hamilton  of  Dalzell,  as  property  passing 
on  his  death  within  the  meaning  of  the 
Finance  Act  1894,  and  decerns  ana  ordains 
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the  defenders  to  deliver  an  account  accord- 
ingly :  Appoints  the  cause  to  be  enixjlled 
for  further  procedure;  and  grants  leave 
to  reclaim." 

Opinion— "Ths  defenders  are  the  trus- 
tees under  the  antenuptial  contrskct  of  mar- 
riage between  Captain  Heywood-Lonsdale 
a.na  the  Hon.  Helena  Mabel  Hamilton,  third 
daughter  of  the  late  Lord  Hamilton  of  Dal- 
zell.  The  question  in  dispute  is,  whether 
estate  duty  and  settlement  estate  duty  are 
due  in  respect  of  a  sum  of  £10,000  which 
'was  paid  to  the  defenders  bv  Lord  Hamil- 
ton on  5th  September  1900,  about  six  weeks 
before  his  death,  which  occurred  on  16th 
October  1900. 

"Bv  his  own  marriage-contract  dated  in 
1804,  Lord  Hamilton  being  heir  of  entail  in 
possession  of  the  estate  of  Dalzell,  bound 
nimself  and  the  heirs  of  entail  to  pay  a  pro- 
vision of  £12,000  to  his  younger  children, 
divisible  among  them  as  he  (wnom  failing, 
hia  wife)  should  appoint,  and  failing  ap- 
pointment, equally.  Upon  a  disentail  and 
re-entail  of  tne  estate  carried  through  in 
1804-96,  the  security  for  this  provision  was 
continued  by  a  bond  of  corroboration  and 
disposition  in  security.  The  younger  chil- 
dren of  Lord  Hamilton  were  six  in  number, 
■^heprovision,  equally  divided,  would  yield 
£2000  to  each,  but  this  was  subject  to  the 
parents'  reserved  power  of  apportionment. 

"This  was  the  position  of  matters  when 
Captain  and  Mrs  Heywood-Lonsdale  were 
married.  By  their  antenuptial  contract  of 
marriage,  which  is  dated  28th  July  1809, 
Lord  ELamilton  bound  himself  and  his  heirs, 
executors,  and  representatives  to  pay  to  his 
daughter  as  pin-money  during  his  and  her 
joint  lives,  or  until  payment  of  a  capital 
sum  as  after  mentioned,  a  free  yearly  an- 
nuity of  £300  as  an  alimentary  life  provi- 
sion, exclusive  of  all  rights  of  her  husDand. 
Ix>rd  Hamilton  further  bound  himself  to 
pay  to  the  trustees  at  the  first  term  after 
his  death  a  sum  of  £16,000,  free  of  all  death 
duties,  with  penalty  and  interest.  He  re- 
served, however,  the  right  to  prepay  this 
sum  in  whole  or  in  part  during  his  life,  in 
which  event  the  payment  of  £300  should 
cease  from  thedateof  paymentof  the£15,000, 
or  of  not  less  than  £10,000  thereof.  The 
trustees  were  to  hold  the  fund  and  pay  the 
income  to  the  wife,  whom  failing  to  the 
husband,  and  on  the  death  of  the  survivor 
it  was  to  be  held  for  behoof  of  the  children 
or  issue  of  the  marriage,  subject  to  a  power 
of  apportionment.  Failing  children  or 
issue,  the  whole  was  to  be  paid  to  the  per- 
son for  the  time  holding  the  peerage  of 
Hamilton  of  Dalzell. 

"These  provisions  were  accepted  by  Mrs 
Heywood-Lonsdale  as  in  full  satisfaction  to 
her  of  all  legitim  and  others  which  she 
could  claim  through  the  death^  of  her 
father,  and  also  in  ueii  of  all  provisions  by 
hina  in  her  favour  in  his  own  contract  of 
marriage. 

"The  present  question  has  arisen  in  con- 
sequence of  Lord  Hamilton  having  availed 
himself  of  his  reserved  power  to  make  pre- 
payment of  the  provision  of  £16,000  in  whole 
or  in  part  during  his  life.  He  prepaid 
£10,000  of  it  to  the  trustees  on  6th  Septem- 


ber 1900,  and  thereby  terminated  his  obli- 
gation to  pay  £900  a-year  as  pin-money; 
though,  as  he  died  within  six  weeks,  this 
ceased  to  be  of  practical  importance. 

"The  Crown  claim  that  estate  duty  is 
payable  in  respect  of  the  sum  so  paid  as 
Demg  property  passing  on  the  death  of  the 
deceased  under  and  by  virtue  of  section  2, 
sub-section  (1)  (c),  of  the  Finance  Act  1804.  It 
is  proper  to  note  at  the  outset  that  section 
2,  sub-section  (1),  as  now  authoritatively  con- 
strued, brings  into  charge  certain  classes  of 
property  which  do  not  pass  on  the  death  of 
the  deceased,  but  which,  in  terms  of  sec- 
tion 2,  '  shall  be  deemed '  to  be  property  so 
passing;  see  per  Lord  Macnagnten  in 
Cowley,  1899,  App.  Cas.  210-3.  It  is  neces- 
sary to  keep  this  in  mind  in  construing  the 
section,  as  it  displaces  the  criterion  of  'pass- 
ing on  the  death '  as  the  test  of  liability  to 
duty,  and  substitutes  for  it  the  question 
whether  the  circumstances  of  the  case  in 
hand  fall  within  the  sub-section  founded 
on.  Now,  the  sub-section  founded  on  is 
sub-section  (1)  (c),  whereby '  property  passing 
on  the  death'  is  to  be  deemed  to  include 
property  which  would  be  required  to  be  in- 
cluded m  an  account  under  section  38  of 
the  Inland  Revenue  Act  1881,  as  amended 
bysection  11  of  the  Inland  Revenue  Act 
lS8d,  if  those  sections  were  re-enacted  sub- 
ject to  certain  important  amendments 
which  are  set  forth.  The  resulting  enact- 
ment is  to  be  found  at  page  110  of  Hanson's 
Death  Duties  (6th  edition),  and  it  is  under 
head  A  of  that  enactment  that  the  question 
arises.  This,  so  far  as  applicable  here,  in- 
cludes (1)  property  taken  under  a  disposi- 
tion purporting  to  operate  as  an  immediate 
.  gift  inter  vivos,  whether  by  way  of  trans- 
fer, delivery,  declaration  or  trust  or  other- 
wise, which  shall  not  have  been  bona  fide 
made  twelve  months  before  the  death  of 
the  deceased ;  and  (2)  property  taken  under 
any  gift,  whenever  mad«,  oi  which  bona 
fide  possession  and  enjoyment  shall  not 
have  been  assumed  by  the  donee  immedi- 
ately upon  the  gift,  and  thenceforward 
retained  to  the  entire  exclusion  of  the 
donor,  or  of  any  benefit  to  him  by  contract 
or  otherwise.  It  is  plain  that  this  clause  is 
dealing  not  only  witn  gifts  pure  and  simple, 
but  with  a  wider  class  of  transactions.  In 
the  previous  Acts  referred  to  the  g^ift  must 
have  been  taken  under  a  'voluntary'  dis- 
position, and  the  word  'voluntary'  is  now 
deleted,  which  points  to  gifts  made  in  pur- 
suance of  some  antecedent  obligation  as 
being  within  the  clause.  Further,  the  last 
clause,  as  to  possible  benefit  to  the  donor 
by  contract  or  otherwise,  shows  that  the 
gifts  contemplated  include  such  as  may  have 
an  element  of  onerosity  in  them,  and  this 
(as  has  been  held  in  England)  not  neces- 
sarily by  way  of  reservation  out  of  the 
corpus  or  income  of  the  gift  itself,  but 
arising  aliunde.  Now,  the  clause  so  con- 
struea  appears  to  me  wide  enough  to 
include  tne  payment  of  £10,000  made  on 
6th  September  1900.  And  if  so,  if  that 
is  the  date  at  which  the  gift  is  to  be  re- 
garded as  made,  then  it  is  taxable,  because 
it  was  made  within  twelve  months  before 
ttie  death  of  the  deceased.    It  is  said  that 
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this  is  merely  a  case  of  a  debtor  paying  his 
debt  before  it  was  due  and  payable  under 
the  contract — which  no  one  would  think  of 
describing  as  a  gift;  and,  moreover,  that 
even  the  anticipation  of  the  period  of  pay- 
ment was  here  of  no  advantage  to  the 
creditor,  because  the  annuity  of  £300  (be- 
ing three  per  cent,  upon  £10,000)  ceased  ex 
contractu  as  soon  as  the  £10,000  was  paid. 
But  the  repayment  could  not  have  oeen 
enforced,  so  that  it  was  purely  voluntary 
(though  that  is  not  required  to  bring  it 
within  the  section) ;  and  operating  as  it  did 
as  a  gift  inter  rnvo8,  it  was  none  the  less  so, 
within  the  meaning  of  the  section  as  above 
explained,  because  it  was  not  a  pure  and 
simple  gift,  but  was  attended  with  onerous 
considerations  on  the  other  part.  I  take  it 
that  one  purpose  of  the  section  as  it  now 
stands  is  to  distinguish  transactions  of  gift 
(in  the  widest  sense)  from  transactions  of 
purchase  and  sale;  and  at  all  events  the 
former,  as  defined  by  the  woi'ds  of  the 
clause,  do  not  exclude  any  given  trans- 
action merely  because  it  may  be  (1)  onerous, 
or  (2)  enforceable. 

"But  it  is  said  that  the  only  'property' 
here  was  the  original  obligation  by  Lord 
Hamilton  in  his  daughters  maixiage-con- 
tract  to  pay  the  £15,000  at  the  first  term 
after  his  death,  subject  to  his  reserved 
power  to  make  prepayment  to  the  effect  of 
extinguishing  her  claim  for  pin-money.  In 
this  view,  the  'disposition'  is  to  be  found 
in  the  marriage-contract  which  contained 
the  obligation  to  pay,  and  '(vhich  is  dated 
28th  July  1890,  more  than  twelve  months 
before  the  death.  But  this  brings  into  play 
the  last  clause  of  the  enactment,  namely, 
that  relating  to  property  taken  under  any 
gift  whenever  made,  of  which  bona  fide 
possession  and  enjoyment  shall  not  have 
been  assumed  by  the  donee  immediately 
upon  the  gift,  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor,  or  of 
any  benefit  to  him  by  contract  or  other- 
wise. It  is  said  that  here  the  donee  was 
put  into  immediate  possession  and  enjoy- 
ment of  the  gift,  first  by  the  delivery  of 
the  marriage  -  contract  to  trustees,  and 
secondly  by  the  payment  of  the  pin- 
money.  Butthepaymentof  £300a-yearand 
the  payment  of  tne  £10,000  are  quite  differ- 
ent thmgs,  though  not  unconnected  with 
ea«h  other.  And  the  immediate  possession 
and  enjoyment  of  the  gift  can  only  be  said 
to  have  Tbeen  assumed  at  the  date  of  the 
maiTiage-con tract  if  it  is  the  obligation  to 
pay  which  is  regarded  as  the  gift,  as  dis- 
tinguished from  the  payment.  If  so,  pos- 
sibly the  delivery  of  the  marriage-contract 
might  be  regarded  as  putting  the  trustees 
into  possession,  but  in  no  view  can  it  be 
reganled  as  conferring  the  'enjoyment'  of 
the  gift. 

"In  either  view,  therefore,  I  hold  that 
the  main  defence  to  the  action  fails,  and 
that  the  Ci-own  is  entitled  to  have  an 
account  for  the  a-scertainment  of  estjute  duty 
and  settlement  est^ite  duty.  Tlie  authori- 
ties to  which  I  was  referred  on  thi.s  part  of 
the  case  were  Roberts,  20  I).  440;  Montefiore, 
21  Q.B.D.  461:  XVormi,  1«>.5,  1  Q.B.  09; 
Holden,  1903,  1  K.B.  8:^. 


"  But  the  defenders  maintain  that  even 
if  estate  duty  is  payable  in  respect  of  the 
£10,000  they  are  entitled  to  a  deduction 
therefrom  of  £2000,  being  Mrs  Heywood- 
Lonsdale's  ecjual  share  of  the  younger  chil- 
dren's provision  of  £12,000,  which,  as  already 
mentioned,  she  renounced  and  discharged 
in  her  marriage-contract.  It  is  urged  that 
this  discharge,  and  also  her  discharge  of 
legitim,  operated  as  a  i>artial  considera- 
tion for  the  £15,000  provision  undertaken 
by  her  father  in  her  marriage-contract; 
and  that  deduction  of  such  partial  con- 
sideration is  expressly  provided  for  in 
section  3,  sub-section  2,  of  the  Finance  Act 
18M.  I  do  not  think  this  view  is  sound.  In 
the  first  place,  it  would  be  impossible  to 
put  any  definite  money  value  upon  the  two 
items  said  to  have  been  surrendiered  in  1809 
— on  the  legitim,  because  it  was  not  ascer- 
tainable until  Lord  Hamilton's  death,  and 
was  till  then  at  his  discretion ;  on  the  £2000 
provision,  because,  although  that  was  her 
equal  share,  it  was  defeasible  by  her  fatiier 
under  his  reserved  power  of  apportionments 
But,  further,  I  do  not  regard  section  3  as 
having  any  application  to  this  case.  The 
part  of  it  which  is  said  to  apply  is  that 
which  deals  with  a  bona  fide  purchase  and 
sale — 'estate  duty  shall  not  be  payable  in 
respect  of  property  passing  on  the  death  of 
the  deceased  by  reason  only  of  a  bvna,  fide 
purchase  from  the  person  under  whose  dis- 
position the  property  passes  .  .  .  where 
such  purchase  was  made  for  full  considera- 
tion in  money  or  money's  worth  paid  to  the 
vendor  for  his  own  use  or  benefit.'  Then 
sub-section  2  deals  in  the  same  terms  with 
the  case  of  a  purchase  for  partial  considera- 
tion, the  value  of  which  is  to  be  allowed  as 
a  deduction  from  the  value  of  the  property 
for  the  purpose  of  estate  duty.  In  my 
opinion  there  was  here  no  purchase  and 
sale ;  and  there  certainly  was  no  considera- 
tion in  money  or  money  s  worth  paid  to  the 
vendor  Lord  Hamilton  '  for  his  own  use  or 
benefit.'  I  hold,  therefore,  that  the  defen- 
ders are  not  entitled  to  any  such  deduction 
as  they  claim." 

The  defenders  reclaimed,  and  argued— 
The  present  case  did  not  come  under  section 
2,  sub-section  (1)  (c),  of  the  Finance  Act  18M, 
as  the  payment  was  made  in  pursuance  of 
an  antecedent  obligation.  The  cases  which 
were  cited  to  the  Loid  Ordinary,  and  on 
which  his  decision  proceeded,  did  not  apply. 
Atf.-Gen.  v.  Holden,  [1908]  1  K.B.  8SE, 
was  distinguishable^  inasmuch  as  there 
was  in  it  no  antecedent  obligation  but  a 
complete  absence  of  onerosity.  So,  also, 
there  was  no  antecedent  obligation  in  Aft.- 
Oen.  v.  WorraU,  [1805]  1  Q.B.  99 ;  Earl  Grey 
V.  Att.-Gen.,  [1900]  A.C.  12i;  Att.-Gen.  v. 
Johnson,  nS03]  1  K.B.  617.  Att.-Gen.  v. 
Beech,  [1809]  A.C.  53,  was  more  nearly  in 
point.  This  payment  was  no  gift,  since  full 
consideration  was  given  for  it,  and  it  was 
in  effect  the  purchase  of  an  annuity,  so 
distinguishing  the  present  case  from  that 
of  Att.-Gen.  v.  Visanint  Cobham,  [1904]  00 
L.T.R.  816.  Nor  did  the  second  clause  of 
the  section  of  the  statute  as  set  forth  in 
the  Lord  Oi'dinary's  opinion  render  the 
payment  liable  to  duty,  since  there  was  no 
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interest  left  in  the  settlor.  The  annuity 
was  enjoyed  by  the  donee,  and  a  beneflcifu 
title  was  gfiven  to  the  total  exclusion  of  the 
donor,  so  distinguishing  the  present  case 
from  those  of  the  Lord  Advocate  v.  Moberts' 
Trustees,  January  26,  1858.  20  D.  449 ;  and 
the  Att.-Gen.  v.  Montefiore,  L.R  [1888],  21 
Q.B.D.  461.  Here,  had  the  donee  l^en  an 
individual,  he  might  liave  realised  full 
value  in  the  open  market ;  in  addition  the 
donee  was  in  possession  of  a  bond  of 
corroboration,  and  so  had  bona  fide  posses- 
sion of  the  gift,  taking  it  to  be  such.  No 
duty  was  exigible,  and  the  Lord  Ordinary's 
interlocutor  should  be  recalled.  In  any 
event,  a  deduction  should  be  made  in 
assessing  the  sum  liable  to  duty  in  terms  of 
section  3  of  the  Finance  Act  la34,  since  Mrs 
Hey  wood  Lonsdale  had  given  consideration 
by  renouncing  her  legal  and  conventional 
rights.  The  cases  of  Lord  Advocate  v. 
fVarrender'a  Trustees,  January  9,  1006,  43 
S.L.R.278;  and  AU.-Oen.  v.  Ellis  and  Others, 
L.R.  [1805],  2  Q.B.  466,  were  also  referred  to. 

Argued  for  the  pursuer  and  respondent — 
The  duties  sued  for  were  exigible ;  under 
the  statute,  section  7,  sub-section  1,  no 
deduction  would  have  been  made  in  con- 
sideration of  theobligation  to  pay  the£15,000. 
This  payment  was  clearly  a  gift  in  the 
sense  of  the  statute,  and  the  case  was  ruled 
by  that  of  Att.-Gen.  v.  Cobham,  tU  supra. 
Section  2,  sub-section  (1)  (c),  applied,  since 
it  aimed  at  bringing  into  the  scope  of  the 
Finance  Act  1894  such  transactions  as  the 
present  which  were  alleged  to  be  onerous. 
The  word  "gift"  was  here  used  in  its 
ordinary  sense  as  distinct  from  donation, 
and  such  a  gift  with  a  reservation  was 
liable  in  duty  —  Att.-Gen.  v.  Worrall,  ut 
supra;  Att.-Gen.  v.  Johnson,  ut  supra. 
The  question  was,  was  the  payment  or  obli- 
gation to  pay  originally  a  gift,  whatever 
it  had  now  become?  It  was— Att.-Gen. 
v.  Holden,  ut  supra,  per  Ridley  (J.)  As  to 
consideration  having  been  received  for  the 
payment,  in  Scotland  it  was  well  settled 
that  payments  in  a  marriage  -  contract 
were  not  for  a  consideration  m  money  or 
money's  worth  in  the  sense  of  the  statute, 
the  true  consideration  being  raaniage — 
Lord  Advocate  v.  Sidgunck,  June  6,  1877, 
4  R.  815,  14  S.L.B.  522;  Inland  Revenue  v, 
Aleacander's  Trustees,  January  10,  1905,  7  F. 
387,  42  8.L.R.  307.  The  case  which  ruled 
th«  present  was  that  of  Att.-Gen.  v,  Smyth, 
L.R.,  Ir.  [1905],  vol.  2,  K.B.D.  553,  and  the 
duties  sued  for  were  payable. 

At  advising  — 

Lord  Pbbsident— This  is  a  case  arising 
out  of  the  Finance  Act  in  respect  of  the 
following  circumstances :— Lord  Hamilton 
of  Dalzell,  under  his  mari'iage  -  contract, 
was  bound  to  pay  a  certain  provision  t-o 
his  younger  children,  but  with  the  ordinary 
power  of  apportionment.  One  of  his  obil- 
dren,  the  Hon.  Helena  Miibel  Haniiltfin, 
married  Captain  Heywood-Ix)n8dale.  I^H-d 
Hamilton  became  a  party  to  his  daughter's 
marriage-contract,  and  under  that  mar- 
riage-contract he  bound  himself  to  pay  an 
annuity  of  £300  a-year  to  her,  and  the  first 


term  after  his  death  to  pay  a  sum  of  £15,000. 
This  was  to  be  in  full  of  any  right  she 
could  have  either  under  his  marriage-con- 
tract or  in  any  other  way.  But  he  also 
took  a  power,  if  he  chose,  to  pay  a  sum  of 
£10,000  or  £15,000  during  his  lifetime.  If  he 
so  paid  it,  two  events  were  to  happen.  In 
the  first  place,  the  sum  of  £15,000  after  his 
death  was  to  be  either  wholly  or  pro  tanto 
satisfied,  and  secondly,  his  obligation  to  pay 
the  annuity  of  £300  a-year  was  to  cease. 
He  availed  himself  of  that  option  and  did 
pay  £10,000  to  the  trustees  or  Captain  and 
Mrs  Heywood-Lonsdale,  but  he  died  within 
six  weeks  of  doing  so.  Accoi-dingly  a  claim 
is  made  by  the  Crown  for  estate  duty  and 
settlement  estate  duty  upon  that  payment 
of  £10,000.  That  depends  upon  section  2, 
sub-section  1  (c),  of  the  Finance  Act  of  1894. 
The  Lord  Ordinary  has  found  that  the  duty 
is  due.  I  am  entirely  satisfied  with  the 
Lord  Ordinary's  reasoning.  He  points  out 
that  the  word  "  voluntary  "  now  being  cut 
out,  "gift"  must  have  a  wider  scope  than 
it  had  before,  and  I  should  really  have  been 
almost  content  to  add  nothing  to  what  the 
Lord  Ordinary  has  said,  but  I  think  it  right 
to  say  that  our  attention  was  called  at  the 
debate  to  a  case  which  has  been  decided  in 
Ireland,  and  which  was,  I  understand,  not 
brought  before  the  Lord  Ordinary's  notice 
— The  Attorney-General  v.  Smyth,  reported 
in  Irish  Ijaw  Reports,  2  K.B.D.,  1905,  p.  55.3, 
in  which  there  is  a  most  exhaustive  and 
luminous  judgment  of  Chief  Baron  Palles 
dealing  with  what  1  think  is  exactly  the 
same  question.  If  I  may  be  allowed  to  say 
so  respectfully,  I  entirely  agi-ee  with  every- 
thing that  CHiief  Baron  Palles  thei-e  said, 
and  1  do  not  think  it  could  be  more  felici- 
tously expressed.  I  shall  therefore  add,  in 
my  own  words,  only  really  one  sentence  to 
what  the  Lord  Ordinary  and  the  Chief- 
Baron  have  said.  The  English  word  "give" 
may  lie  rt^pi-esented  in  the  language  of  the 
civilians  either  by  "do"  or  "dono."  Now, 
it  is  true  that  the  substantive  which  comes 
from  "  gi ve  "  —  "  gif t "  —  in  ordinary  col- 
loquial language  nas  come  to  represent 
res  doruita  and  not  res  data,  but  none  the 
less  I  think  it  is  still  capable  of  the  other 
consti-uction,  and  I  think  the  result  of  cut- 
ting out  the  word  "voluntary"  which  was 
usM  in  the  statuti!  is  that  "gift"  can  no 
longer  be  taken  in  the  strict  sense  of  res 
donata.  Accordingly,  for  these  reasons,  I 
agree  with  the  judgment  which  the  Lord 
Ordinary  has  pronounced. 

Lord    M'Labbn,   Lord  Kinneab,   and 
Lord  Pearson  concurred. 

The  Court  pronounced  this  interlocutor — 
"Adhere  to  the  interlocutor  [of  Jan,  .3, 
1906],  refuse  the  reclaiming  note,  and 
decern  :  Find  the  defenders  liable  in  ex- 
penses since  the  date  of  the  interlocutor 
reclaimed  against,  and  remit  the  ac- 
count thei'eof  to  the  Auditor  to  tax  and 
report  to  the  Ijord  Ordinary  in  Ex- 
chequer Causes,  and  remit  to  nis  Lord- 
ship to  proceed,  with  power  to  decern 
for  the  taxed  amount  of  said  expenses." 
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Counsel  for  the  Defenders  and  Reclaimers 
— Younger, K.O. — Hon, W.Watson.  Agents 
— Hamilton,  Kinnear,  &  Beatson,  W.S. 

Counsel  for  the  Pursuer  and  Respondent 
—The  Solicitor-General  (Ure,  K.C.)— A.  J. 
Young.  Agent— The  Solicitor  of  Inland 
Revenue. 


Tueiday,  March  20. 

FIRST  DIVISION. 

[Lord  Low,  Ordinai-y. 
GLASGOW  CORPORATION  v. 
CALEDONIAN  RAILWAY  COMPANY. 

Boad — Railway — Burgh — Maintenance    of 
Boadvmy— Bridge  Carrying  Street  Over 
Bailvjay — Bailtoay's  Obligation  to  Main- 
tain Road — District  Annexed  to  City  from 
County— Special  PoweraqfCity  Auihority 
OS  to  Streets — "Public  Highway"— Rail- 
ways    Clauses    Consolidation  (Scotland) 
.4cf  1846  (8  and  9  Vict.  cap.  33),  sec.  38. 
The  Railways  Clauses  Consolidation 
(Scotland)  Act  1846,  sec.  39,  provides 
for  "  any  turnpike  road  or  {jublic  high- 
way" crossed  by  a  railway  being  bridged 
by  the  railway  company,  and  enacts 
that  such  bridges  with  the  approaches 
shall    be   maintained    by   the   railway 
company. 

A  railway  company,  whose  Special 
Act  conferred  power  in  certain  cases  to 
substitute  for  existing  portions  of  road 
new  portions  which  were  to  be  subject 
to  the  same  provisions  as  the  existing 
portions,  crossed  with  its  lines  certain 
roads  which  at  the  formation  of  the 
line  were  under  a  county  local  autho- 
rity. The  roads  were  bridged  in  terms 
of  section  39  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act  1845,  in 
places  new  portions  of  road  being  sub- 
stituted for  existing  portions.  Some 
years  subsequently  the  district  embrac- 
ing these  roads  was  annexed  to  a  City 
whose  Special  Act  vested  the  roads  in 
the  city  authority  and  subjected  them 
to  its  other  Special  Acts,  which  con- 
tained provisions  as  to  streets  after 
being  put  on  the  register  of  public 
streets  oeing  maintained  thereafter  by 
the  local  authority. 

In  an  action  by  the  City  against  the 
railway  company  to  enforce  tlie  obliga- 
tion of  maintaining  the  roadway,  hela(\) 
that  the  Railways  Clauses  Consolidsr 
tion  (Scotland^  Act  1845,  sec.  39,  by  its 
terras  "turnpike  road  or  public  high- 
way "  applied  to  streets  in  a  city  as  well 
as  roads  m  a  county  disti-ict,  and  so  still 
applied  to  the  roads  in  question;  (2) 
that  the  substituted  portions  were  in 
the  same  position  as  the  other  portions 
of  road  ;  and  (3)  that  the  special  powers 
of  the  transferees  could  not  operate  a 
release  from  its  obligations  to  the  rail- 
way company. 
Road— Railway—Burgh — Maintenance  of 
Roadway  —  Bridges     Carrying     Streets 


Aeroas  Line  — City  Authority/  Oioning 
Tramway  ^stetn  Using  Bridges — Lia- 
biiity  for  Maintenance — Tramioays  Act 
1870  {3S  and  84  Vict.  cap.  78),  sec.  28  — 
Baihoays  Clauses  Consolidation  (Scot- 
land) Act  1845,  sec.  39. 

A  railway   company  was  bound   in 
terms  of  the  Railways  Clauses  Consoli- 
dation (Scotland)  Act  1845,  section  39, 
to  maintain  the  roadway  upon  bridges 
and  approaches  thereto  which  earned 
streets  across  their  line.     These  road- 
ways were  also  utilised  by  a  tramway 
system  owned    by  the  corporation  o'f 
the  city  in  which  they  lay,  the  Tram- 
ways Act  of  1870  being  mcorporated 
in  their  Special  Act.    In  an  action  by 
the  corporation  to  enforce  against  the 
railway    company    the    obligation    of 
maintenance  of  the  roadway,  held  that 
the  company's  obligation  was  not  to 
maintain  the  whole  roadway,  wiUi  a 
right  of  relief  against  the  tramway, 
but  was  merely  to  maintain  the  portion 
of  the  roadway  not  falling  within  sec- 
tion 28  of  the  Tramways  Act  as  incor- 
porated in  the  Special  Act. 
The  Railways  Clauses  Consolidation  (Scot- 
land) Act  1846  (8  and  9  Vict.  cap.  33),  sec.  39, 
enacts — "  If  the  line  of  the  railway  crosses 
any  turnpike  road  or  public  highway,  then 
except  where  otherwise  provided-  oy  the 
Special   Act,    either   such   road   shall    be 
carried   over  the  railway  or-  the  railway 
shall  be  carried  over  such  road  by  means  of 
a  bridge,  of  the  height  and  width  and  with 
the  ascent  or  descent  by  this  or  the  Special 
Act   in   that   behalf   provided,    and   such 
bridge,    with    the    immediate   approaches 
and  all  other  necessary  works  connect^ 
therewith,  shall    be   executed   and   at  all 
times  thereafter  maintained  at  the  expense 
of   the   company,   pro-vided   always    that, 
with  the  consent  of  the  Sheriff  or  two  or 
more  justices  as  after  mentioned,  it  shall  be 
lawful  for  the  company  to  carry  the  rail- 
way across   any  highway,   other   than  a 
public  carriageway,  on  the  level." 

Section  48— "If,  in  the  exercise  of  the 
powers  by  this  or  the  Special  Act  granted, 
it  be  found  necessary  to  cross,  cut  through, 
raise,  sink,  or  use  any  part  of  any  road, 
whether  carriage  road,  norse  road,  tram 
road,  or  railway,  either  public  or  private, 
so  as  to  render  it  impassable  for  or  danger- 
ous to  passengers  or  carriages,  or  to  the 
persons  entitled  to  the  use  thereof,  the 
company  shall,  before  the  commencement 
of  any  such  operations,  cause  a  sufficient 
road  to  be  made  instead  of  the  road  to  be 
interfered  with,  and  shall  at  their  own 
expense  maintain  such  substituted  road  in 
a  state  as  convenient  for  passengers  and 
carriages  as  the  road  so  interferea  with  or 
as  nearly  so  as  may  be." 

Section  49— "If  the  road  so  interfered 
with  .  .  .  cannot  be  restored  compatibly 
with  the  formation  and  use  of  the  railway, 
the  company  shiill  cause  the  new  or  substi- 
tuted road,  or  some  other  sufficient  sub- 
stituted road,  to  be  put  into  a  pei-manently 
substantial  condition,  equally  convenient 
as  the  former  road,  or  as  near  thereto  as 
circumstances  will  allow." 
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The  Tramways  Act  1870  (33  and  34  Vict, 
cap.  78),  sec.  ^,  inter  alia,  enacts — "The 
promoters  shall,  at  their  own  expense,  at 
a.11  times  maintain  and  keep  in  good  condi- 
tion and  repair,  with  such  materials  and  in 
such  manner  as  the  road  authorities  shall 
direct,  and  to  their  satisfaction,  so  much  of 
any  road  whereon  any  tramway  belonging 
to  them  is  laid,  as  lies  between  the  rails  of 
the  tramway  and  (where  two  tramways  are 
laid  by  the  same  promoters  in  any  road  at 
a  distance  of  not  more  than  four  feet  from 
each  other)  the  portion  of  the  road  between 
the  tramways,  and  in  every  case  so  much 
of  the  road  as  extends  eighteen  inches 
heyond  the  rails  of  and  on  each  side  of 
any  such  tramway," 

The  Glasgow  Corporation  (Tramways 
and  General)  Order  Confirmation  Act  1001 
(1  Edw.  VII,  cap.  clxxix),  which  incor- 
porates certain  sections  of  the  Tramways 
Act  1870,  by  sec.  7,  inter  alia,  enacts  that 
for  the  purposes  of  that  Act  section  28  of 
the  Tram w^s  Act  1870  "shall  have  effect 
as  if  five  feet  were  therein  mentioned 
instead  of  four  feet." 

The  Caledonian  Railway  (Garhkirk  Sta- 
tion) Act  1&47  (10  and  11  Vict.  cap.  Ixxxii) 
by  section  34,  the  Caledonian  Railway 
(Additional  Powers)  Act  1872  (35  and  36 
Vict,  cap,  cxiv)  by  section  53,  the  Cale- 
donian Railway  Company  (Additional 
Powers)  Act  1OT8  (41  and  42  Vict.  cap. 
clxxiii)  by  section  61,  and  the  Caledonian 
Railway  (Further  Powers)  Act  1882  (45  Vict. 
cap.  liii),  by  section  55,  provide  that  nothing 
contained  in  them  shall  exempt  from  the 
provisions  of  any  general  Act  relating  to 
railways. 

The  Acts  of  1872,  1878,  and  1882  in  their 
second  section  incorporate  the  Railways 
Clauses  Act  1815  save  where  expressly 
varied. 

The  Act  of  1872  in  section  7  enacts — 
"The  new  lines  of  road  authorised  to  be 
D3ade  by  the  two  next  preceding^  sections  of 
this  Act,  and  all  other  new  portions  of  road 
authorised  by  the  provisions  of  '  The  Rail- 
-ways  Clauses  Consolidation  (Scotland)  Act 
1845,'  as  incorporated  with  this  Act,  to  be 
formed  in  lieu  of  roads  altered  or  diverted, 
shall,  as  respects  maintenance,  manage- 
ment, and  tolls  (where  tolls  are  leviable), 
and  in  all  other  respects,  be  held  as  parts 
of  and  be  subject  to  the  same  provisions  as 
the  existing  roads  altered  or  diverted  as 
aforesaid  respectively." 

The  Act  of  1878  in  section  7  enacts  — 
"  The  said  diversions  of  roads  and  new  piece 
of  road  shall  respectively,  as  respects  man- 
agement, maintenance,  and  tolls  (where 
tolls  are  exigible),  and  in  all  other  respects, 
l>e  held  as  parts  of  and  be  subject  to  the 
same  provisions  as  the  existing  roads  for 
which  the  same  are  respectively  substituted 
as  aforesaid ;  and  all  other  new  portions  of 
road  authorised  by  the  provisions  of  the 
Railways  Clauses  Consolvdation  (Scotland) 
Act  1845,  as  incorporated  with  this  Act, 
to  be  formed  in  lieu  of  roads  altered  or 
diverted,  shall,  as  respects  management, 
maintenance,  and  tolls  (where  tolls  are 
exigible)  and  in  all  other  respects,  be  held 
as  parts  of  and  be  subject  to  the  same  pro- 


visions as  the  existing  roads  so  altered  or 
diverted  respectively. 

The  Act  of  1882  in  section  36  enacts  — 
"The  company  may  permanently  stop  up 
the  portions  of  existing  roads  for  wnich 
any  new  portions  of  road  authorised  by 
the  provisions  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act  1845,  as  incor- 
porated with  this  Act,  to  be  formed  in  lieu 
thereof,  are  respectively  substituted ;  .  .  . 
and  all  such  new  portions  of  roads  shall,  as 
respects  management,  maintenance,  and 
tolls  (where  tolls  are  exigible),  and  in  all 
other  respects,  be  held  as  parts  of  and  be 
subject  to  the  same  provisions  as  the  ex- 
isting roads  for  which  the  same  are  re- 
spectively substituted.  .  .  " 

The  Glasgow  Police  Act  1866  (20  and  30 
Vict.  cap.  cclxxiii)  makes  provision  for 
having  streets  declared  public  streets  on 
the  application  of  the  Master  of  Works  or 
any  proprietor,  and  enacts— "Section  280— 
Every  public  street,  for  the  objects  and 
purposes  thereof  and  of  this  Act,  and  the 
public  sewers  for  the  drainage  thereof, 
shall  vest  in  the  [Magistrates  and  Council], 
.  .  .  Section  310— Subject  to  the  obligja- 
tions  hereinafter  imposed  on  the  proprie- 
tors of  lands  and  heritages,  [the  Magistrates 
and  Council]  shall  make  provision  for 
maintaining  and,  so  far  as  thought  expedi- 
ent, for  causewaying  the  public  streets  in 
a  suitable  manner,  and  for  altering,  repair- 
ing, and  renewing  the  said  causeway.  .  .  . 
Section  315 — The  Master  of  Works  may,  by 
notice  given  in  manner  hereinafter  pro- 
vided, require  any  proprietor  of  a  lana  or 
heritage  adjoining  any  public  street,  to 
causeway  one-half  in  breadth  thereof  op- 
posite such  land  or  heritage  in  a  suitable 
manner  to  his  entire  satisfaction,  unless 
previous  to  the  passing  of  this  Act  such 
portion  of  street  was  assumed  by  the 
[Magistrates  and  Council]  as  in  a  sufBcient 
state  of  repair.  Section  316— On  the  com- 
pletion of  the  said  causeway,  and  its  ap- 
proval by  the  Master  of  Works,  or  by  the 
magistrate  or  Dean  of  Guild,  as  hereinafter 
provided,  the  registrar  shall  make  an  entry 
thereof  in  the  register  of  public  streets, 
which  shall  ipso  facto  relieve  the  proprietor 
from  liability  for  the  future  maintenance 
or  renewal  of  the  said  causeway." 

The  City  of  Glasgow  Act  1891  (£4  and  55 
Vict.  cap.  cxxx),  section  27,  enacts — "  Sub- 
ject to  the  provisions  of  this  Act,  and 
excepting  as  after  mentioned,  the  lands, 
buildings,  sewers,  lamps,  lamp-posts,  pipes, 
mains,  plant,  and  all  other  property,  assets 
and  powers  of  every  description,  vested  in, 
held  oy,  or  due  or  belonging  to  any  councils, 
commissioners,  or  authorities  within  the 
district  added,  shall  from  and  after  the 
commencement  of  this  Act  be  by  virtue  of 
this  Act  transferred  to  and  vested  in,  be 
held  by,  and  be  due  and  belong  to  the  cor- 
poration, the  police  commissioners,  or  the 
parks  and  galleries  trustees,  or  other  trans- 
ferees, as  such  property  and  assets  would, 
if  within  the  existing  ourgh,  belong  to  or 
be  comprised  within  the  administration  of 
any  one  of  those  authorities,  and  shall  form 
part  of  the  property  and  assets  of  the  city 
for  all  the  estate  and  interest  therein  of 
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such  councils,  commissioners,  or  authorities, 
and  shall  be  held,  received,  and  enjoved  by 
the  respective  transferees  accordiugly,  and 
the  powers,  duties,  and  liabilities  of  such 
councils,  commissioners,  or  authorities  shall 
be  transferred  and  attach  to  the  respective 
transferees,  and  shall  form  part  of  the 
powers,  rights,  debts,  liabilities,  and  obliga- 
tions of  the  city,  and  be  enjoyed,  exercised, 
paid,  discharged,  and  performed  by  the 
respective  transfei-ees."  Section  35  (1) — 
"^1  public  roads,  highways,  streets,  foot- 
paths, lanes,  and  courts  in  the  district 
added,  where  vested  in  the  several  county 
councils,  district  committees  .  .  .  within 
the  district  added,  or  any  of  them,  shall  be 
and  are  hereby  transferred  to  and  vested 
in  the  police  commissioners,  and  the  same 
shall  be  subject  to  the  provisions  of  the 
Police  Acts.'*^ 

The  Glasgow  Corporation  (Tramways, 
Libraries,  &c.)  Act  1809,  sec.  44,  enacts— 
"The  added  areas  shall,  fi-om  and  after 
the  passing  of  this  Act,  be  incorporated 
with  and  form  part  of  the  city  and 
county  of  the  city  of  Glasgow,  and  be 
disjoined  ivoya  the  county  m  Lanark,  in 
the  same  manner  and  to  the  same  effect, 
and  for  every  piu-pose,  as  the  area  disjoined 
from  the  same  county  and  incorporated 
with  and  annexed  to  the  city  by  tne  City 
of  Glasgow  Act  1S91." 

On  8th  November  1904  the  Corporation 
of  the  City  of  Glasgow  bi-ought  an  action 
against  the  Caledonian  Railway  Company 
in  which  they  sought  declarator— "  (i'ic«<), 
that  Broomfield  Road,  Cumbernauld  Road, 
and  Sti-athclyde  Street,  in  the  city  of  Glas- 
gow, are  public  highways,  and  are  respec- 
tively can'ied  over  the  defenders'  railway 
or  railways  by  means  of  a  bridge  or  bridges; 
and  (6'eco>ui),' that  the  defenders  are  bound 
at  all  times  to  maintain  at  their  own  ex- 

gense  the  portion  or  portions  of  the  said 
Iroouifiold  Road,  Cuml>ernauld  Road,  and 
Strathclyde  Street,  carried  over  the  defen- 
ders' railway  or  railways  by  means  of  a 
bridge  or  bridges,  including  va  such  main- 
tenance in  each  case  the  immediate  ap- 
proaches of  such  bridge  or  bridges,  reserv- 
mg  to  the  defenders  any  right  of  relief 
competent  to  them,  if  they  any  have,  in 
respect  of  any  obligation  as  to  maintenance 
or  repair  imposed  upon  the  owners  of  the 
tramway  undertaking,  or  any  others  liable 
to  them  in  relief  in  respect  of  such  tram- 
way iindertiikiug,  in  so  far  as  such  tram 
way  undertaking  is  constructed  upon  the 
bridge  carrying  the  said  Cumbernauld  Road 
over  the  detenders'  railway  or  railways,  and 
the  immediate  approaches  of  such  bridge." 
The  defenders  pleaded,  irUer  aii'o  — "(3) 
The  defenders  not  being  boimd  to  maintain 
the  Specified  portions  of  said  streets,  all  as 
condescended  on,  are  entitled  to  ateolvitor 
from  the  conclusions  of  the  summons  with 
expenses.  (4)  The  said  streets  having  been 
declared  public  streets  within  the  meaning 
of  the  Glasgow  Police  Acts,  the_  defenders 
are  not  under  obligation  to  maintain  any 
portion  thereof.  (5)  Stmthclyde  Street 
not  'being  a  public  highway  when  the 
defenders  railway  was  constructed,  the 
provisions  of  the  Railways   Clauses   Act 


1846  do  not  apply  to  it.  (8)  In  respect  of 
the  provisions  oi  the  defenders'  Acts  con- 
descended on,  the  defenders  are  not  bound 
to  maintain  the  new  portions  of  road  sub- 
stituted by  them  for  the  previously  existing 
roads  appropriated  and  used  by  them  partly 
in  the  formation  of  the  said  substituted 
roads,  and  partly  for  the  purposes  of  the 
said  railway.  (0)  In  respect  of  the  obliga- 
tion contained  in  section  28  of  the  Tram- 
ways Act  1870,  the  pursuers,  as  ownets  of 
the  tramways  in  Cumbernauld  Road,  ar« 
directly  responsible  for  the  maintenance  of 
the  said  road  to  the  road  authorities,  who 
in  this  instance  are  the  pursuers  them- 
selves." 

The  facts  of  the  case  are  given  in  the 
opinion  (infra)  of  the  Lord  Ordinary  (Low). 

On  17th  March  1905  the  Lord  Ordinary 
pronounced  this  interlocutor: — "Finds  fl) 
that  Broomfield  Road  and  Cumbernauld 
Road  in  the  city  of  Glasgow  are  public 
highways,  and  are  I'espectively  carried 
over  the  defenders'  railway  or  railways 
by  means  of  a  bridge  or  bridges;  and  (2) 
that  the  defenders  are  bound  at  all  time 
to  maintain  at  their  own  expense  the 
portion  or  portions  of  the  said  Broomfield 
Road  and  Cumbernauld  Road  carried  over 
the  railway  or  railways  by  means  of  a 
bridge  or  bridges,  including  in  such  main- 
tenance in  each  case  the  immediate  ap- 
proaches of  such  bridge  or  bridges,  except 
m  so  far  as  the  owners  of  the  tramway 
constructed  in  Cumbernauld  Road  are  bound 
to  maintain  the  foresaid  portion  or  por- 
tions of  said  road,  including  as  afore- 
said :  To  the  extent  and  effect  of  these 
finding^,  but  to  no  greater  extent  and 
effect,  finds,  decerns,  and  declares  in  terms 
of  the  conclusions  of  the  summons  as  re- 
gards Broomfield  Road  and  Cumbernauld 
Koad :  Appoints  the  cause  to  be  enrolled 
for  further  procedure:  Reserves  in  the 
meantime  all  questions  of  expenses,  and 
grants  leave  to  reclaim." 

Opinwix — "The  main  (question  raised  in 
this  case  is  whether  public  streets  in  Glas- 
gow are  public  highways  within  the  mean- 
ing of  the  30th  section  of  the  Railways 
Clauses  Consolidation  (Scotland)  Act  1845. 

"  By  that  section  it  is  provided  that  [.  .  . 
qxvotea  section  supra.  .  .  .] 

"It  appears  that  three  streets  in  Glasgow 
—namely,  Broomfield  Road,  Cumbernauld 
Road,  and  Strathclyde  Street — are  carried 
over  railways  belonging  to  the  defenders 
by  means  of  bridges  which  were  constructed 
by  the  defenders. 

"The  pursuers,  the  Corporation  of  Glas- 
gow, accordingly  seek  declarator  (1)  that 
these  streets  are  public  highways  which 
are  carried  over  the  defenders'  railways  by 
means  of  bridges;  and  (2j  that  the  defen- 
ders are  bound  to  maintain  at  their  own 
expense  the  portions  of  the  Streets  carried 
over  the  railways  by  means  of  bridge,  in- 
cluding the  immediate  appi"oaches  to  the 
bridges.  In  short,  the  pursuers  seek  to 
have  it  declared  that  the  streets  and  bridges 
in  question  fall  within  the  scope  of  the  30th 
section. 

"The  defenders  argued  in  the  first  place 
that  the  section  applied  only  to  country 
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roads,  and  nofc  to  the  streets  of  a  town. 
They  founded  upon  the  words  in  the  sec- 
tion 'any  turnpike  road  or  public  high- 
way,' and  contended  that  the  expression 
'public  highway'  must  be  construed  as  re- 
ferring only  to  highways  e^usdem  generis 
with  turnpike  roads.  No  doubt,  if  the  only 
expression  used  had  been  '  public  high- 
ways,' turnpike  roads  would  have  been  in- 
cluded, although  they  were  not  specially 
mentioned,  and  there  must  therefore  have 
been  some  reason  for  their  special  mention. 
I  think  that  the  explanation  probably  is 
that  the  Act  ^oes  on  to  make  regulations 
in  regard  to  bridges  erected  for  the  purpose 
of  earring  railways  over  roads,  and  the 
regulations  which  are  made  for  turnpike 
roads  are  different  from  those  which  are 
made  for  what  are  described  as  '  public  car- 
riage roads.'  The  conclusion  which  I  come 
to  upon  reading  the  group  of  sections  which 
commences  with  the  39th,  and  which  fall 
under  the  general  heading  '  Interfei-ence 
with  Roads/  is  that  the  expression  '  public 
highway'  includes,  at  all  events,  public 
carriage  roads  of  whatever  kind  they  may 
be  or  wherever  situated.  There  is  nothing 
that  I  can  find  in  any  of  the  sections  which 
excludes  from  the  operation  of  the  39th 
section  a  public  carriage  road  because  it 
happens  to  be  situated  in  a  town  or  burgh. 

"It  is  to  be  remembered,  however,  that 
the  provisions  of  the  Railway  Clauses  Act 
only  become  effective  by  being  incorpor- 
ated in  the  Special  Act,  and  if  a  general 
rule  laid  down  in  the  General  Act  is  one 
.  which  could  not  with  justice  be  applied  in 
a  particular  case,  the  Legislature  may  in 
the  Special  Act  make  such  special  provi- 
sions as  may  be  suitable  to  the  circum- 
stances. 

"  It  is  therefore  necessary  to  see  whether 
the  Special  Acts  which  autnorised  the  con- 
struction of  the  railways  intersecting  the 
streets  in  question  contained  special  pro- 
visions which  altered  or  modified  the  gene- 
ral rule  laid  down  in  the  39th  section  of  the 
General  Act. 

"As  regards  Broomflcld  Road  and  Cum- 
bernauld Road,  which  were  admittedly 
public  streets  or  public  carriage  roads  at 
the  time  when  the  bridges  were  built,  the 
defenders  were  unable  to  point  to  any 
provisions  in  the  Special  Acts  which  super- 
seded or  modified  the  general  rule  of  the 
39th  section  of  the  Railways  Clauses  Act. 

"The  defenders  indeed  founded  upon  the 
fact  that  as  regarded  some  of  the  riridges 
they  had  been  obliged  to  alter  the  line  of 
the  street,  stopping  up  an  old  portion  of 
the  street,  and  substituting  for  it  a  new 
portion  which  was  carried  over  the  railway 
oy  a  bridge.  They  were  authorised  by 
their  Special  Acts  to  make  these  alterations 
upon  tlie  streets,  and  it  was  provided  in 
each  case  that  the  new  portion  of  the  road 
should,  as  respected  management,  main- 
tenance, and  in  all  respects,  oe  held  as  part 
of,  and  be  subject  to  the  same  provisions 
as,  the  existing  road  for  whicn  it  was 
substituted. 

"  I  do  not  think  that  these  provisions,  or 
what  was  done  under  them,  prevented  the 
38th  section  of  the  Railways  Clauses  Act 


from  being  applicable.  The  railways 
authorised  by  tne  Acts  crossed  public 
highways,  and  the  defenders,  as  directed 
by  the  section,  carried  the  highways  over 
the  railways  by  means  of  bridges,  and  it  is 
in  my  opinion  of  no  moment  that  what 
were  carried  over  the  railways  were  not 
the  original  highways  but  substituted  high- 
ways, because  the  Special  Acts  declared 
that  the  substituted  portions  should  in  all 
respects  come  in  place  of,  and  be  in  the 
same  position  as,  the  ori^nal  portions. 

"  I  therefore  do  not  think  that  what  was 
authorised  and  done  in  the  way  of  altering 
the  line  of  the  streets  can  relieve  the  defen- 
ders of  the  obligation  to  maintain  the 
bridges  and  the  immediate  approaches 
thereto.  These  circumstances  may  be 
important  in  considering  what  are  the 
'  immediate  approaches '  to  the  bridges,  but 
that  is  a  question  which  is  not  raised  in 
this  case. 

"It  further  appears  that  until  1889 
Broomileld  Road  and  Cumbernauld  Road 
were  in  the  county  of  Lanark,  and  under 
the  jurisdiction  of  the  District  Committee 
of  the  Lower  Ward  of  that  county,  but  in 
that  year  they  were  brought  within  the 
boundaries  of  the  city  of  Glasgow,  and  the 
defenders  refer  to  a  variety  of  enactments 
by  which  the  roads  brought  within  the 
city  are  vested  in  the  city  authorities.  I 
do  not  think  that  these  enactments  have 
any  bearing  upon  the  present  question.  I 
do  not  see  how  the  mere  transference  of 
roads  for  administrative  purposes  from 
one  local  authority  to  anotner  can,  in  the 
absence  of  express  provision  to  that  effect, 
relieve  the  defenders  of  the  obligation  laid 
upon  them  by  the  39th  section  of  the 
Itailways  Clauses  Act. 

"  In  regard  to  Strathclyde  Street,  which 
is  also  carried  over  a  railway  belonging  to 
the  defenders  by  means  of  a  bridge,  the 
position  of  matters  is  somewhat  different. 
The  defenders  aver  that  when  the  railway 
was  made  and  the  bridge  built,  Strathclyde 
Street  was  a  private  street,  and  they  plead 
that  the  street,  not  having  been  a  '  public 
highway '  when  the  railway  was  con- 
structed, the  provisions  of  the  Railways 
Clauses  Act  do  not  apply  to  it.  Now,  I 
imagine  that,  although  Strathclyde  Street 
was  a  private  street,  it  may  nevertheless 
have  been  a  public  higfhway,  and  the  defen- 
ders do  not  say  that  it  was  not  so.  On  the 
other  hand,  the  pursuers,  while  they  admit 
that  Strathclyde  Street  was  a  private 
street,  do  not  aver  that  it  was  a  public 
highway.  I  cannot  tell  by  reading  the 
Special  Act  under  which  the  railway  cross- 
ing Strathclyde  Street  was  constructed 
how  the  matter  really  stood,  and  accord- 
ingly it  seems  to  me  that  there  must  be 
inquiry. 

"There  is  one  other  matter  to  which  I 
must  refer.  The  pursuers  are  the  owners 
of  tramways  in  Cumbernauld  Road,  and 
their  statutory  obligation  is  to  maintain  so 
much  of  the  road  upon  which  the  tram- 
ways are  laid  as  lies  between  the  rails,  and 
as  extends  eighteen  inches  beyond  the  rails 
upon  each  side.  The  defenders  say  that 
that  obligation  includes  the  bridges  as  well 
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as  the  other  parts  of  the  street,  and  I  do 
not  understand  the  pursuers  to  deny  that 
that  is  the  case.  The  pursuers  have  ac- 
cordingly qualified  the  conclusions  of  the 
summons  by  reserving  to  the  defenders 
any  right  of  relief  competent  to  them 
against  the  owners  of  the  tramway  in 
regard  to  the  maintenance  and  repair  of 
the  road. 

*'  I  doubt  whether  the  relative  position  of 
the  parties  is  properly  described  by  saying 
that  the  defenders'  ooligation  is  to  main- 
tain the  whole  of  the  roadways  upon  the 
bridges,  with  a  right  of  relief  as  regards 
part  thereof  against  the  pursuers.  The 
28th  section  of  the  Tramways  Act  1S70, 
which  is  quoted  in  the  defences,  rather 
seems  to  render  the  owners  of  the  tramway 
directly  responsible  for  the  maintenance  of 
the  road  upon  which  the  tramway  is  laid 
to  the  extent  there  defined. 

"It  therefore  seems  to  me  that  aU  that 
the  pursuers  can  ask  is  that  the  defenders 
should  be  found  liable  to  maintain  the 
roadways  of  the  bridges  and  the  immediate 
approaches  thereto,  except  in  so  far  as  the 
owners  of  the  tramways  are  bound  to 
do  so." 

The  defenders  reclaimed,  and  argued — 
Section  30  of  the  Railways  Clauses  Con- 
solidation (Scotland)  Act  1845  did  not  here 
apply.  The  roads  and  streets  in  question 
were  public  streets  of  the  city  of  Gflasgow, 
to  maintain  which  the  corporation  was 
liable.  The  Olasgow  Corporation  (Tram- 
ways, Libraries,  &c.)  Act  1809,  section 
44,  transferred  Broomfleld  Bead  and  Cum- 
bernauld Roads  from  the  county  local 
authority  to  that  of  the  city  to  the'  same 
effect  as  the  area  annexed  to  the  city 
of  GliUBgow  by  the  City  of  Glasgow  Act 
1801.  Tliat  Act  by  its  35th  section  trans- 
ferred all  public  roads,  highways,  streets, 
and  footpaths  in  that  area  to  the  Police 
Commissioners,  and  declared  them  to  be 
subject  to  the  provisions  of  the  Police  Acts 
which  the  third  section  had  defined  as 
meaning,  iWttT  alia,  the  Olasgow  Police 
Acts  1866  to  1801.  Now,  the  Glasgow 
Police  Act  1866  in  its  316th  section  declared 
that  after  streets  had  been  declared  public 
streets,  and  enrolled  in  the  register  thereof, 
the  proprietor  was  no  longer  liable  for 
their  maintenance,  and  by  section  310  that 
the  Magistrates  and  Council  should  make 
provision  therefor.  Moreover,  the  whole 
purposes  of  these  streets  had  been  changed 
by  the  transference.  They  had  ceased  to 
be  highways  in  the  sense  of  section  30,  and 
their  character  was  changed,  e.g.,  causeway 
had  been  substituted  Tor  macadamised 
road.  There  was  no  case  of  section  30 
having  been  held  to  apply  to  a  street  in  a 
burgh.  The  cases  Lancashire  and  York- 
shire Railway  Campany  v.  Borough  of 
Bury  (1880),  L.R.,  14  A.C.  417;  Great 
Eastern  Railway  Company  v.  Hackney 
District  Board  of  Works  (18S^),  L.R.,  8  A.C. 
687;  and  Cameron  v.  Caledonian  Railipay 
Company,  March  12.  10(W. «  F.  763,  41  S.L.R. 
414,  were  all  distinguishable  either  in 
respect  to  the  subject,  the  Special  Acts  in 
qu^ion,  or  the  piirties.  Also  apart  from 
the  Acts  relating  to  the  city  of  Glasgow, 


section  7  of  the  Special  Acts  of  1872  and 
1878,  and  section  36  of  that  of  1882,  exempted 
the  defenders  from  the  burden  of  main- 
tenance of  the  substituted  roads — Magia- 
traiea  of  Perth  v.  Earl  of  KinnoiU  and  the 
Caledonian  Railway  Company,  June  28, 
1872,  10  Macph.  874,  0  8.Ii.R.  55&  Further, 
if  the  supervening  Tramways  Act  1870 
which  was  incorporated  in  the  Glasgow 
Corporation  (Tramways  and  General)  Order 
Confirmation  Act  1001  had  by  section 
28  removed  pai-tially  the  burden  of  main- 
tenance and  transferred  it  to  the  tramway 
owners,  then  the  total  transference  operated 
hj  the  vesting  of  these  roadways  in  the 
city  of  Glasgow  under  the  provisions  of  the 
Glasgow  Police  Act  1866  had  extinguished 
the  entire  obligation.  As  to  Strathclyde 
Street,  that  was  not  a  public  highway  when 
the  Railway  Company  bridged  it,  nor  was 
the  contrary  averred.    It  had  only  become  a 

Public  highway  in  1804  under  the  Glasgow 
'olice  Act  1866,  which  by  sections  310  and 
316  laid  the  burden  of  maintenance  on  the 
city  authority.  Previous  to  1804  it  had 
been  a  private  street,  and  not  subject  to 
section  30  of  the  Railways  Glauses  Con- 
solidation (Scotland)  Act  1845.  No  matter 
for  inquiry  was  averred,  and  no  proof  ■ 
should  De  allowed  as  to  Strathclyde  Street. 
The  Lord  Ordinary's  judgment  should  bo 
recalled  and  the  defenders  assoilzied. 

Ai^^ed  for  the  pursuers  and  respondents 
—  Section  38  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act  1845  applied 
and  obliged  the  Railway  Company  to  main- 
tain these  bridges  and  roadways,  llie 
words  used  in  that  section  were  "any 
turnpike  road  or  public  highway,"  and  had 
been  interpreted  to  include  carriageways 
though  not  footpaths — The  Queen  v.  Bexley 
Heath  Railway  Company,  11896]  2  Q.B.  74. 
In  the  case  of  the  Lancashire  and  York- 
shire Railioay  Company  v.  Borou-gh  of 
Bury,  cU.  sup.,  the  railway  company  had 
been  held  liable  though  no  additional 
surface  of  roadway  was  added  to  the 
liability  of  the  road  authority  by  their 
operations.  The  argument  as  to  uability 
having  been  discharged  by  the  vesting  of  the 
roads  in  the  city  of  Glasgow  was  unsound — 
Great  Eastern  Railway  Company  v.  Hack- 
ney Board  of  Works,  cit.  sup. ,  per  Lord  Wat- 
son. In  that  case  a  statute  vesting  the  roads 
in  a  local  authority  was  held  not  to  relieve 
adjoining  landowners  from  liability;  simi- 
larly in  the  present  case  the  liability  under 
section  30  of  the  Railways  Clauses  Con- 
solidation (Scotland)  Act  1845  was  not  by 
transference  extinguished.  Nor  was  there 
anything  in  the  urban  character  of  these 
streets  to  displace  the  liability.  The  trans- 
ference merely  put  the  new  authority  in 
place  of  the  old  with  all  its  rights  of  re'lief, 
and  carried  with  it  the  Railway  Company's 
obligation  in  respect  of  these  roadways  in 
terms  of  section  27  of  the  City  of  Glasgow 
Act  1891.  Nor  did  the  Special  Acts  of  the 
Railway  Company  exempt  them  from  lia- 
bility under  section  30.  Sections  7  of  the 
Special  Acts  of  1872  and  1878,  and  section  35 
oi  the  Special  Act  of  1882,  plainly  meant  that 
the  new  roads  should  be  dealt  with  as  part 
of  the  old  system,  and  should  be  as  if  no 
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diversion  or  alteration  had  taken  place. 
These  sections  besides  were  qualified  by 
section  63  of  the  Act  of  1872,  section  51  of 
the  Act  of  1878,  and  section  55  of  the  Act 
of  1882  respectively,  to  the  effect  that  the 
company  was  not  to  be  exempt  from  the 
provisions  of  any  general  Act  relating  to 
railways,  and  consequently  not  from  the 
provision  of  section  88  of  the  Railways 
Glauses  Consolidation  Clauses  (Scotland) 
Act  1816.  Nor  could  the  exemption  claimed 
have  applied  to  any  bridge  erected  under  a 
Special  Act  in  1817,  which  was  also  liable 
to  the  provisions  of  the  general  Railway 
Acts  by  its  own  special  enactment. 
Further,  the  decisions  in  the  cases  of  the 
AtaaistrcUes  of  Olasgoto  v.  The  Glasgow 
ana  South  Western  RaUvoay  Company, 
Jia.y  13,  1895,  22  R.  (H.L.)  a,  32  S.L.R. 
733;  and  the  Caledonian  Railway  Company 
V.  The  Corporation  of  Glasgow,  February 
20,  1901,  3  T.  526,  38  S.L.R.  378,  had  laid 
it  down  that  the  city  could  not  interfere 
with  such  bridges  and  their  roadways  as 
those  in  question,  and  so  they  must  be  under 
and  maintainable  by  the  Railway  Company. 
As  to  Stratbclyde  Street,  the  averments 
were  distinct  that  it  was  a  public  highway. 
The  case  of  Neilson  v.  Borland,  Ktng,  & 
Shaw,  February  28,  1902,  4  F.  500,  39  8.L.R. 
417,  showed  that  the  public  use  of  it  as  a 
highway  had  no  beai-ing  on  the  duty  of 
maintenance.  The  case  of  Christie  v.  The 
Corporation  of  Glasgow,  May  31,  1890,  36 
S.L.R.  OM,  was  also  refeired  to. 

At  advising— 

Lord  KimrBAJt — ^This  is  an  action  at  the 
instance  of  the  Corporation  of  the  City  of 
Glasgow  against  the  Caledonian  Railway 
for  declarator  that  the  defenders  are  bound 
to  maintain  certain  portions  of  roads  or 
streets  in  Glasgow  which  are  carried  over 
the  railway  by  means  of  bridges.  The  roads 
in  question  are  three  in  number,  the  Broom- 
field  Road,  the  Cumbernauld  Road,  and 
Strathclyde  Street ;  and  the  Lord  Ordinary 
has  sustained  the  action  as  far  as  regards  the 
first  two  with  a  certain  qualification,  and 
as  regards  Strathclyde  Street  has  expressed 
his  opinion  that  certain  facts  must  be 
ascertained  before  judgment  can  be  given, 
and  has  therefore  continued  the  cause  for 
further  procedure.  I  am  of  opinion  that 
his  Lordship's  interlocutor  is  right,  and 
that  we  ought  to  adhere  to  it. 

The  facts  as  regards  Broomfleld  Road 
and  Cumbernauld  Road  are  simple,  and  are 
not  in  dispute.  Tlie  defenders'  railways 
cross  the  lines  of  these  two  roads  at  various 
points,  and  at  each  of  these  points  the  road 
18  carried  over  the  railway  by  a  bridge. 
When  the  bridges  wei-e  originally  con- 
structed the  roads  were  under  the  juris- 
diction of  the  District  Committee  of  the 
Lower  Ward  of  Lanarkshire,  but  on  the 
passing  of  the  Glasgow  Corjjoration  Act 
1899  they  were  brought  within  the  boiui- 
dary  of  the  city,  and  the  main  quegtion 
between  the  pat'ties  is  whether  the  opera- 
tion of  this  statute  did  or  did  not  discharge 
an  obligation  to  maintain  the  bridges 
which  had  been  previouslv  incumbent  on 
the  Railway  Company.    Tne  pursuers'  case 


is  founded  on  the  39th  section  of  the  Rail- 
ways Clauses  Consolidation  Act  1845;  and 
the  first  ground  of  defence,  which  wasalso 
the  most  strenuously  maintained,  assumes 
that  that  enactment  effectually  imposed 
the  obligation  in  question  while  the  roads 
were  within  the  jurisdiction  of  the  County 
Road  Trustees.  The  39th  section  provides 
that  "if  the  line  of  railway  cross  any 
turnpike  road  or  public  highway,  either 
such  roiid  shall  be  carried  over  the  railway 
or  the  railway  shall  be  carried  over  sucn 
road  by  means  of  a  bridge  .  .  .  and  such 
bridge  with  the  immediate  approaches  and 
all  other  necessary  works  connected  there- 
with shall  be  executed  and  at  all  times 
thereafter  maintained  at  the  expense  of 
the  company."  It  is  not  disputed  that 
Broomfleld  and  Cumbernauld  Roads  were 
public  highways  in  the  county  of  Lanark 
when  they  were  crossed  bv  the  defenders' 
lines  of  railways,  and  it  follows  that  the 
bridges  by  which  they  were  carried  over 
the  railway  had  to  be  executed,  and,  if  the 
Act  remains  operative,  must  still  be  main- 
tained at  the  expense  of  the  defenders. 
But  it  is  said  that  this  statutory  liability 
was  determined  when  the  roads  became 
public  streets  within  the  meaning  of  the 
Glasgow  Police  Acts.  The  first  arg^ument 
that  was  advanced  in  support  of  that  pro- 
position does  not  appear  to  me  to  have 
much  force.  It  was  said  that  the  language 
of  the  enactment  is  not  applicable  to  the 
streets  of  a  burgh.  If  a  bridge  has  been 
"executed"  in  terms  of  the  statute,  the 
bridge  to  be  maintained  is  sufficiently 
identified  as  that  so  execiited,  whether  a 
public  street  may  properly  be  called  a 
public  highway  or  not.  But  I  agree  with 
the  Lord  Ordinary  that  the  words  are  large 
enough  to  include  all  public  carriage  roads 
even  when  they  pass  through  a  burgh.  I 
cannot  see,  therefore,  that  tne  application 
of  the  statute  in  terms  is  displaced  because 
of  the  inclusion  of  the  roads,  of  which  the 
bridg^es  in  question  form  parts,  within  the 
municipal  Doundaries  of  the  city.  It  is 
maintained,  however,  that  the  Acts  of 
Parliament  by  which  this  inclusion  was 
brought  about  have  made  so  radical  an 
alteration  of  the  rights  and  liabilities  in- 
volved ill  the  maintenance  of  roads,  as  to 
make  the  39th  section  of  the  Railway 
Clauses  Act  unworkable,  and  so  to  relieve 
the  company  of  its  obligations.  As  this 
argument  was  developed,  it  involved  a  dis- 
tinction between  the  liability  for  maintain- 
ing the  main  structure  of  the  bridge  and 
for  maintaining  the  surface  of  the  roadway; 
for  Mr  Cooper  conceded  that  notwithstand- 
ing the  Glasgow  statutes  the  defenders 
would  still  be  liable  to  replace,  for  example, 
a  defective  girder,  although  they  would 
not  be  liable  for  repairing  the  roadway. 
I  flrid  it  extremely  difficult  to  reconcile 
this  view  with  the  plain  meaning  of  the 
Act.  It  was  held  in  the  North  Stapordshire 
Kailway  Company  v.  Dall,  approved  by  the 
House  of  Lords  in  the  Lancashire  and 
Yorkshire  Raihcay  Company  v.  The  Mayor 
of  Bury,  that  when  a  road  is  carried  over 
the  railway  by  a  bridge  the  obligation  to 
maintain  tne  bridge  includes  the  roadway. 
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for  a  bridge  without  a  roadway  is  not  for 
practical  purposes  a  bridge;  and  accord- 
ingly the  learned  Judges  of  the  Queen's 
Bench  held  that  the  provision  applied  to 
all  necessary  works  including  the  stoning 
and  metalling  without  which  the  road 
would  be  useless.  If  the  enactment  is 
repealed  altogether  by  implication,  the 
construction  adopted  in  this  decision  will 
of  course  create  no  di£9culty,  but  if,  as  is 
conceded,  it  is  not  repealed  but  is  still 
operative  at  least  in  part,  it  seems  to  me 
that  an  exemption  as  regards  one  particular 
part  of  the  bridge  from  the  liability  which 
the  statute  imposes  in  terms  as  regards  the 
whole  is  not  easily  to  be  inferred.  But  I 
am  of  opinion  that  the  statutes  on  which 
the  defenders  rely  create  no  exemption 
and  make  no  change  whatever  in  the 
liability  imposed  upon  them  by  the  Bail- 
ways  Clauses  Act.  The  enactment  mainly 
relied  on  is  the  35th  section  of  the  City  of 
Glasgow  Act  1891,  by  which  it  is  provided 
that  all  public  roads,  highways,  and  streets, 
formerly  vested  in  county  councils  or  dis- 
trict committees  within  the  district  added 
shall  be  transferred  to  and  vested  in  the 
police  commissioners  and  shall  be  subject 
to  the  provisions  of  the  Police  Acts.  I 
agree  with  the  Lord  Ordinary  that  the 
transference  of  i-oads  for  administration 
purposes  from  one  local  authority  to  another 
cannot  relieve  the  defenders  of  their  ot3liga^ 
tion  to  bear  the  expense  of  maintaining 
bridges.  It  is  said  that  the  new  adminis- 
trators as  police  commissioners  have  a 
more  extensive  authority  than  road  trus- 
tees. But  their  additional  functions  can 
make  no  difference  in  the  legal  relation 
between  them  a»  administrators  of  the 
roads  and  the  defenders.  They  are  still 
creditors,  just  as  the  old  road  trustees 
were,  and  the  defenders  are  still  debtors 
in  a  specific  obligation  imposed  by  statute, 
which  is  neither  enlargea  nor  diminished 
by  the  transference  of  the  duty  of  manag- 
ing roads  to  a  body  which  is  also  charged 
with  the  duty  of  police  commissioners.  If 
they  require  the  roadway  of  the  bridges  to 
be  maintained  in  a  more  expensive  manner 
than  has  hitherto  been  found  necessary, 
the  defenders  may  or  may  not  have  a  right 
to  object  to  a  burden  which  may  be  beyond 
what  was  contemplated  by  the  statute. 
But  no  question  of  that  kind  is  raised  at 
present,  and  if  it  arises  it  must  be  deter- 
mined on  the  same  principle  as  if  it  had 
been  raised,  as  it  might  have  been,  by  an 
extravagant  demand  of  the  former  trus- 
tees. The  suggestion  that  the  new  man- 
agers may  call  for  a  larger  expenditure 
than  the  statute  intended  is  no  reason  for 
relieving  the  defenders  from  the  obligation 
which  the  statute  imposes. 

As  to  the  second  g^rouud  of  defence — that 
the  defenders,  as  regards  some  of  the 
bridges,  had  Ix-en  obliged  to  alter  the  line 
of  the  road,  stopping  up  an  old  portion  and 
substituting  for  it  a  new  portion  which  was 
carried  over  the  railway  by  a  bridge— I 
agree  entirely  with  the  opinion  of  the  Lord 
Ordinary,  and  I  have  nothing  to  add  to 
what  he  has  said. 


This  disposes  of  the  question  raiaed  by 
the  reclaiming  note,  so  far  as  regards  the 
roads  which  were  admittedly  public  carriage 
roads  at  the  time  the  briages  were  built. 
As  regards  Strathclyde  Street,  the  Lord 
Ordinary  was  unable  to  decide,  upon  the 
mere  construction  of  the  Special  Act, 
whether  this  was  or  was  not  in  fact  a 
public  highway  when  the  railway  was 
made ;  and  he  has  accordingly  entered  the 
case  to  be  enrolled  for  furUter  procedure. 
I  think  this  was  the  right  order  and  that 
we  ought  to  adhere  to  his  Lordship's  inter- 
locutor. 

The  Lord  Pbbsidbnt,  Lobd  M'Lakeh, 
and  Lord  Pearson  concurred. 

The  Court  adhered. 

Counsel  for  the  Defenders  and  Reclaimers 
—Clyde,  K.O.  — Cooper,  K.C.  — Orr  Deas. 
Agents— Campbell  &  Smith,  S.8.C. 

Counsel  for  the  Pursuers  and  Respondents 
—The  Dean  of  Faculty  (Campbell,  K.O.)— 
The  Lord  Advocate  (Shaw,  K.C.)— M.  P. 
Fraser.  Agents  —  Hope,  Todd,  &  Kirk, 
W.S. 


Tuuday,  March  20. 

FIRST    DIVISION. 

[Lord  Pearson,  Ordinary. 
CLIPPBNS  OIL  COMPANY,  LIMITED  ti. 
THE  EDINBURGH  AND  DISTRICT 
WATER  TRUSTEES. 

(See  ante,  July  6,  1905,  42  S.L.R.  608,  7  F. 
914 ;  February  22,  1901,  38  S.L.R.  35i,  3 
F.  1113;  November  27,  1900,  38  S.LR. 
121,  3  F.  1.56 ;  June  7,  1899,  36  S.L.R.  7ia 
1  F.  809 ;  February  3, 1808,  35  8.L.R.  425, 
25  R.  604;  December  17, 1807,  36  S.L.R 
304,  25  R.  370.) 

Interdict — Interim  Interdict — Subeistenee 
of  Interdict. 

Held  (per  Court  of  Seven  Judges) 
that    interim    interdict    having    Men 

S ranted  in  the  Bill  Chamber  and  the 
bte  passed,  the  interdict  subsisted  till 
the  ^^ote  was  finally  disposed  of  either 
by  a  judgment  of  the  Lord  Ordinary 
not  reclaimed  against,  or  by  a  judgment 
of  the  Inner  House  on  a  reclaiming 
note. 

Limitation  of  Action — Public  AtUlwritiea 
Protection  Act  1893  (56  and  57  Vict.  cap. 
61)— Public  Authority  Acting  toith  a  Vieu 
to  Cripple  Opponents — Relevancy  of  Aver- 
ment. 

In  an  action  brought  by  a  mineral 
company  against  water  trustees  to 
recover  damages  for  wrongous  inter- 
dict, observed  (per  Lord  President)— 
"  I  do  not  think  that  to  show  that  the 
defenders  wei-e  trying  to  cripple  the 
pursuer  of  set  purpose  would  eude  the 
provisions  of  the  Public  Authorities 
Protection  Act  if  they  were  otherwise 
available." 
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hnierdAek—hnibtirinn  InteT'diet—Mineral  Comv- 
po/ny  Interdicted  by  Water  Trusteea— 
Qtuition  of  Interdict  Wrongous— Preaer- 
vctHon  of  Status  Ouo  —  Prevention  of 
Respondent*  from  aoing  what  othertoiae 
not  Entitled  to  do. 

At  the  instance  of  water  trustees 
interim  interdict  was  granted  against 
a  mineral  company  interdicting  it  from 
mining  under  or  within  forty  yards  of 
the  trustees'  water-pipes.  This  inter- 
dict was  eventually  upon  the  Note  re- 
fused and  the  company  brought  an 
action  of  damages.  Pending  this  action 
the  trustees  sought  and  obtained  on  a 
different  ground  an  interdict,  interdict- 
ing the  company  from  mining  so  as  to 
damage  the  pipes  which  had  been  found 
entitled  to  support. 

In  the  action  of  damages  held  that 
the  interim  interdict  was  wrongous 
entitling  to  damages,  inasmuch  as  (1)  it 
was  not  one  merely  preserving  the 
Btaiua  quo,  and  (2)  not  being  in  exactly 
similar  terms  to  the  interaict  Anally 
obtained,  its  effect  had  not  been  only  to 
prevent  the  pursuers  doing  what  other- 
wise they  were  not  entitl^  to  do. 

Obeerved  per  Lord  President — "I  do 
not  think  tnat  tx)  show  the  defenders 
wer4  trying  to  cripple  the  pursuer  of 
set  purpose  has  anything  to  do  with 
the  interdict  being  wrongous." 
Reparation  —  Damages—  Wrongous  Inter- 
diet— Mineral  Company  Intenlicted  fi-om 
Working  Main  Seam— Measure  of  Dam- 
ages. 

Interim  interdict  was  granted  against 
a  mineral  company  which  stopped  it 
from   workinjg   its   main   seam.      The 
interdict  having  been  eventually  upon 
the  Note  refused,  the  company  brought 
an  action  of  damages,  and  claimed  as 
for  a  total  loss  of  its  business  on  aver- 
ments that  the  loss  of  the  mineral  had 
necessitated  the  stoppage  of  its  works, 
which  entailed  the  rapid  deterioration 
of  its  machinery,  the  loss  of  its  work- 
men and  of  its  business  connection.    It 
was  proved  mineral  could  have  been 
obtained  from  inferior  seams,  but  that 
that  would  probably  have  entailed  a 
very    considerable    loss    on    working. 
Held   that   the  damages    were   to    be 
assessed  on  the  basis  of  the  company 
haying   kept   its  works  and    business 
going  by  using  mineral  obtained  else- 
where than  from  the  main  seam. 
Process— Diligence  for  Recovery  of  Docu- 
ments— Confidentiality-Action  of  Dam- 
ages for    Wrongous   Interdict— Interim 
Interdict    by     Water    Trustees    against 
Mineral  Compaiuf  —  Report  by  Man  of 
Skill  to  Water  Trustees  after  Interdict 
ObtaiTied. 

In  an  action  of  damages  for  wrongous 
interdict  brought  by  a  mineral  com- 
pany against  water  trustees  the  pur- 
suers sought  to  recover  a  report  by  a 
man  of  skill  made  on  the  mineral  work- 
ings to  the  defenders  shortly  after  the 
interim  interdict  complained  of  had 
been  obtained.     The  Court  held  that 


the  report  should  be  produced  to  be 
examined  by  it,  and  if  with  a  bearing 
to  go  into  the  case  in  whole  or  in  part. 
The  Public  Authorities  Protection  Act  1803 
(56  and  57  Vict.  cap.  61),  sec.  1,  enacts— 
"Where  after  the  commencement  of  this 
Act  any  action,  prosecution,  or  other  pro- 
ceeding is  commenced  in  the  United  King- 
dom against  any  person  for  any  act  done 
in  pursuance  of  or  execution  or  intended 
execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default  in  the 
execution  of  any  such  act,  duty,  or  autho- 
rity, the  following  provisions  shall  have 
effect — (a)  The  action,  prosecution,  or  pro- 
ceeding shall  not  lie  or  oe  instituted  unless 
it  is  commenced  within  six  months  next 
after  the  act,  neglect,  or  default  com- 
plained of,  or,  in  case  of  continuance  of 
injury  or  damage,  within  six  months  next 
after  the  ceasing  thereof.  .  .  ." 

On  6th  May  1898  the  Clippens  Oil  Com- 
pany. Limited,  broughtan  action  against  the 
Edinburgh  and  District  Water  Trastees  in- 
corporated under  the  Edinburgh  and  Dis- 
trict Water-works  Act  1809,  in  which  they 
sought  to  recover  £137,000  as  damages  for 
loss  sustained  in  consequence  of  an  inter- 
dict wrongously  obtained  against  them  by 
the  defenders.  The  interdict  complained  of 
had  been  granted  interim  by  the  Lord  Ordi- 
nary on  the  Bills  (Pearson)  on  March  16, 
1897,  and  interdicted  the  pursuers  "... 
(Second)  from  workingand  mining  the  seams 
of  shale  and  other  minerals,  and  or  limestone 
and  fireclay,  in  their  lands  of  Straiton,  and 
in  the  lands  of  Pentland  leased  to  them, 
at  any  point  within  forty  yards  of  the 
complainers'  pipe-tracks  or  lines  of  pipes  or 
bridge,  as  shown  on  the  copy  of  tne  Ord- 
nance Survey  map  produced  herewith,  or 
at  least  from  working,  mining,  and  away- 
taking,  or  in  any  way  interfering  with  the 
pillars  or  stoops  of  shale  and  limestone  left 
by  the  respondents  and  their  predecessors 
tiie  Straiton  Oil  Company,  Limited,  in 
their  workings  on  the  said  estates  of 
Straiton  and  Pentland,  so  far  as  these 
piIlai-8  or  stoops  are  under  the  complainers' 
pipe-track  and  line  of  pipes,  or  within 
forty  yards  thereof.  ..." 

The  pursuers  pleaded,  inter  alia  —  "1 
The  pursuers  having  suffered  loss  and  dam- 
age to  the  extent  sued  for  in  consequence 
of  the  interdict  wrongously  and  illegally 
obtained  at  the  defenders'  instance  against 
them,  are  entitled  to  decree  in  terms  of  the 
conclusions  of  the  summons.  3.  ITie  defen- 
ders' pleas,  in  so  far  as  founded  on  the 
Statute  56  and  57  Vict.  can.  61,  shculd  be 
repelled  in  respect  that .  .  .  (3)  The  defenders 
have  not  acted  either  in  fact  or  in  intention 
in  pursuance  or  in  execution  of  any  autho- 
rity or  duty,  whether  statutory  or  other- 
wise, within  the  meaning  of  section  1  of 
the  said  statute.  (4)  The  injury  complained 
of  was  continuous  up  to  the  date  of  raising 
the  present  action,  or  at  all  events  up  to  3ra 
February  1808,  and  the  present  action  was 
raised  on  ath  May  1898." 

The  defenders  pleaded,  inter  alia  —  "{l) 
The  pursuers'  averments  are  irrelevant  and 
insufficient  in  law  to  support  the  conclu- 
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sions  of  the  summons.  (4)  Any  losses  which 
the  pursuers  may  have  sustained,  having 
been  caused  through  the  pursuers'  volun- 
tary action,  and  not  owing  to  the  said  in- 
terdicts, the  defenders  should  be  assoilzied. 
(5)  The  defenders  should  be  assoilzied  in 
respect  that  the  pursuers  are  not  entitled 
to  work  the  minerals  included  in  the  said 
interdict  of  16th  March  1807  so  as  to  injure 
the  Crawley  pipe,  and  the  operations  which 
were  interdicted  would,  if  they  had  con- 
tinued, have  resulted  in  injury  to  the  said 
pipe.  (7)  In  any  event,  the  damages  claimed 
are  excessive.  (8)  The  present  action  is  ex- 
cluded by  section  1  of  the  Public  Autho- 
rities Protection  Act  1803,  56  and  67  Vict. 
cap.  61."  — [Pteo  8  for  the  defenders  toaa 
added  by  amendment  in  the  Inner  Houae, 
the  pursuers'  plea  3  being  also  added  to 
meet  it,  and  this  branch  of  the  ease  was 
heard  before  Seven  Judges.] 

With  regard  to  the  damage  alleged  to 
have  been  suffered  the  pursuers  averred — 
"  (Cond.  8)  By  the  obtaining  of  said  inter- 
dict, wrongously  and  illegally  as  aforesaid, 
the  defenders  caused  loss  and  damage  to 
the  pursuers.  The  whole  available  mining 
developments  were  closed  either  immedi- 
ately or  within  a  few  months  from  and  in 
con8e(][nence  of  the  granting  of  the  interim 
interdict.  It  was  found  impossible,  in 
consequence  of  the  interdict,  to  carry  on 
the  shale  mining  and  oil  manufacture 
except  at  a  ruinous  loss,  and  the  pits  and 
works  had  to  be  closed  on  14th  July  1807. 
By  this  time  the  bing  of  shale,  contoining 
about  25,000  tons,  which  constituted  a 
valuable  insurance  against  strikes  and 
mining  risks,  had  been  exhausted.  The 
retorts  had  to  be  allowed  to  cool  down  and 
the  refinery  to  stand,  and  thereby,  and  by 
remaining  unused,  to  deteriorate,  and  about 
1000  workmen  had  to  l)e  dismissed.  These 
men  had  to  seek  employment  elsewhere, 
and  the  mining  and  working  population 
which  used  to  surround  the  pursuers'  works 
and  live  in  the  pursuers'  houses  disappeared, 
to  the  great  oetriment  of  the  said  works. 
While  heavy  expense  has  been  incurred  in 
keeping  the  pits  free  of  water,  and  main- 
taining the  leading  mines,  the  workings 
generally  fell  rapidly  out  of  order,  and 
large  expenditure  is  necessary  to  bring 
them  into  the  like  working  condition  as 
they  were  in  at  the  date  of  the  interim 
interdict.  The  whole  property  and  plant 
of  the  company,  which  was  then  in  full 
productive  order,  suffered  seriously  by 
Deing  brought  to  a  standstill  and  thrown 
out  of  use.  Not  only  has  it  in  itself  de- 
teriorated, but  extraordinary  expense  is 
now  necessary  to  re-start  it  and  bring  it 
up  to  its  former  eflSclency .  Moreover,  while 
the  company  had  a  large  and  increasingly 
profltable  business,  including  a  well-estab- 
lished and  extensive  business  connection, 
not  only  has  it  been  unable,  owing  to  the 
interdict  to  carry  on  its  business,  but  the 
said  connection  itself  has  been  lost,  and 
much  loss  and  outlay  must  now  be  incurred 
before  it  can  be  recovered  and  the  com- 
pany's business  again  restored  to  its  profit- 
able condition.  The  pursuers  estimate 
their  loss  and  damage  on  these  heads  at 


£137,000.  The  defenders  repudiate  all  lia- 
bility to  the  pursuers,  and  the  present 
action  has  thus  lieen  rendered  necessary." 

On    the  same  matter    the  defenders   in 
their  statement  of  facts  averred— "(Stat.  6) 
The  interim  interdict  granted  by  the  Lord 
Ordinary  only  prevents  the  pursuers  from 
working  and  winning  the  seams  of  shale 
and  limestone  in  their  lands  of  Stniiton 
and    in  the  lands  of    Pentland    leased  to 
them  at  any  point  within  40yard8  of  the 
defenders'  Moorfoot  pipe.      That  interdict 
lasted  from  16th  March  1807  to  the  18th 
September  1807.    The  interdict  granted  by 
ihe  Lord  Ordinary  on  18th  September  18G^ 
only  prevented  the  pursuers  from  working, 
winning,   and  away-taking   the  pillars  or 
stoops  of  limestone  left  in  the  limestone 
workings  on  the  estate  of  Straiton,  as  tar 
as  these  pillars  or  stoops  are  under  the 
defenders    pipe  track  or  within  40  yards 
therefrom.    That  interdict  was  recalled  on 
Srd  February  1806.     At  the  date  of   the 
interim  interdict,  on  16th  March  1807,  there 
was  abundance  both  of  shale  and  limestone 
in  the  Clippens  workings  which  the  pursuers 
could  have  worked  without  breach  of  the 
interdict.      The    pursuers    had  abundance 
both  of  shale  and  limestone  which  tiiey 
could   have   worked,   and    ought,   in   the 
ordinary   course   of   the   developfaient  of 
their  field,  to  have  worked  between  the 
16th  March  1807  and  3rd   February  180a 
There  was  no  necessity  whatever  for  the 
pursuers  to  stop  their  workings  for  any 
part  of  the  said  period  in  consequence  of 
the  said    interdict.     The  development   of 
their  mineral  field  could  have  proceeded  in 
the  ordinary  course,  as  it   had  done  for 
years  iief  ore,  during  the  whole  period  wh^ 
the  said  interdicts  were  in  force  against 
them.     The   pursuers  closed    their  works 
voluntarily  and  not  owing  to  the  action  of 
the  defenders,  or  anything  for  which  the 
defenders  are  responsible.    The  said  inter- 
dicts caused  them  no  loss  whatever.    TTie 
interdicts  merely  prevented  the   pursuers 
from  working    at  one  out   of    the    many 
places  where  they  could  have  worked  wiUi 
equal  ease  to  themselves.     It  is  believed 
and  averred  that  the  pursuers  ceased  work- 
ing simply  because  the  working  of  the  said 
minerals  had  been  and  was  at  the  time  of 
stoppage  unprofitable.     The  cost  of  pro- 
duction at  the  pursuers'  works  was  greater 
than  the  prices  realised  by  the  pursuers  for 
the  articles    produced,  and    tnis    state  of 
matters  had  prevailed  almost  without  in- 
termission since  the  date  of  the  formation 
of  the  pursuers'  company." 

A  proof  was  taken. 

At  the  proof  the  Lord  Ordinary  (Pkab- 
8on),  on  the  ^^round  of  confidentiality, 
refused  to  ordain  the  defenders  to  produce 
a  report  by  a  Mr  Gemmell,  mining  engineer, 
to  the  defenders,  made  on  an  inspection 
shortly  after  the  interdict  of  16th  March 
1807  of  the  mineral  workings,  the  inspection 
having  been  obtained  in  virtue  of  the 
power  conferred  on  water  undertakers  by 
section  26  of  the  Water-works  Clauses  Act 
1847  (10  Vict.  cap.  17),  ■'  for  better  ascer- 
taining whether  any  such  mines  are  being 
worked   or   have   been  worked   so  as   to 


Digitized  by  Vj OOQ IC 


aipp«a<m^»^Ed^.w.ttrT«.-]  j-^^  Scotttsk  Law  Reporter.-  Vol.  XLIII. 


513 


damage  the  said  works,"  to  enter  upon  the 
lands  Deing  mined. 

The  whole  facts  of  the  case  are  given  in 
the  opinions  of  the  Lord  Ordinary  and  the 
Lord  President  (in/ca). 

On  18th  March  1905  the  Lord  Ordinary 
decerned  in  favour  of  the  pursuers  for 
£15,000. 

OfAnwiv. — "III  this  action  the  pursuers 
seek  to  recover  damages  from  the  defenders 
in  respect  of  an  allied  wrongful  interdict 
obtained  by  the  defenders  against  them 
in  the  Bill  Chamber  on  16th  March  1807. 

"The  pursuers  had  the  right,  partly  as 
owners  and  partly  as  lessees,  to  work  shale 
and  limestone  in  the  lands  of  Pentland  and 
Straiton,  through  which  the  defenders' 
main  pipe  track  passes  on  its  way  to 
Edinburgh.  The  track  contains  twopipes 
—(1)  the  Crawley  pipe,  laid  in  18&  to 
introduce  the  water  from  Crawley  Springs, 
under  power  contained  in  the  Act  or  1819 : 
and  (2)  the  Moorfoot  pipe,  laid  in  or  about 
the  year  1876,  in  pursuance  of  the  Moorfoot 
Water  Scheme.  At  the  time  of  the  interdict 
complained  of  it  was  assumed  that  both 
pipes  were  subject  to  the  provisions  of  the 
Water-works  Clauses  Act;  but  it  was 
afterwards  found  iii  an  action  of  declarator 
that  the  defenders  had  a  right  to  have  the 
Crawly  pipe  supported  apart  from  that 
Act.  The  defenders  further  acted  on  the 
erroneous  assumptions  that  uo  notices  had 
been  served  upon  them  under  the  Water- 
works Clauses  Act,  and  that  the  mineovvner 
who  has  worked  the  minerals  within  the 
'prohibited  area,'  without  first  giving 
notice  to  the  undertakers  under  section  2^ 
of  the  statute,  has  thereby  disabled  himself 
from  giving  an  effectual  notice  under  the 
statute,  with  the  result  that  the  statutory 
inhibition  becomes  absolute,  and  the 
minerals  must  be  left  as  they  stand  with- 
out compensation. 

"On  these  assumptions  the  defenders, 
for  the  safety  of  their  pipe,  presented  a 
note  of  suspension  and  interdict  in  the  Bill 
Chamber  in  March  1897  for  the  purpose  ([so 
far  as  need  be  here  referred  to)  of  restrain- 
ing the  pursuers  '  .  .  .  [quotes  Becond 
crave  of  note,  quoted  mi/prct]  .  .  .'  They 
stated  their  willingness  to  find  caution, 
and  on  16th  March  1897  the  note  was  passed 
and  interim  interdict  was  granted  in  terms 
of  the  prayer  on  caution  as  offered.    After 

groof  decree  was  pronounced  on  18th 
eptember  1897,  granting  interdict  as  re- 
gards the  limestone  pillars,  but  refusing 
the  prayer  of  the  note  as  to  the  shale 
stoops.  On  a  reclaiming  note  presented  by 
the  Water  Trustees  the  prayer  of  the  note 
was  refused  also  as  regards'  the  limestone 
pillars  on  3rd  February  1808. 

"Briefly  stated,  the  position  of  the  pur- 
suers' company  at  the  time  the  interim 
interdict  was  granted  was  this— They  had 
been  in  existence  since  1903,  when  they  had 
taken  over  the  mineral  rights  of  a  previous 
company.  They  had  had  a  bad  time  and 
had  never  paid  a  dividend,  but,  on  the 
contrary,  had  incurred  considerable  losses. 
The  oil  trade  had  been  passing  through  a 
trying  period,  and  prices  were  about  their 
lowest  in  1897  and  1808.    The  company  had 


been  advised  to  erect  new  and  improved 
retorts  but  had  not  the  money  to  do  it. 
Further,  they  had  had  one  misfortune 
after  another— first,  a  crush  in  the  main 
shale,  which  ultimately  closed  the  workings 
in  that  seam  and  compelled  them  to  resort 
to  an  inferior  seam  known  as  the  Broxburn 
shale.  Then  the  mine  had  been  flooded 
with  water,  and  much  trouble  was  ex- 
perienced through  this  and  the  stoppage 
of  the  pumps.  These  difficulties,  however, 
had  been  met  so  far  as  possible,  and  the 
company  were  in  course  of  transferring 
their  workings  from  the  Broxburn  to  the 
more  profitable  main  shale  which  had  by 
this  time  been  opened  up  again,  when  the 
interdict  was  obtained. 

"  The  workings  were  in  some  parts  so 
near  the  interdicted  area  that  the  first 
thing  the  company  did  was  to  stop  work- 
ing and  call  in  skilled  advisers  as  to  what 
they  ought  to  do.  In  the  result  they  re- 
sumed working  at  certain  faces,  and  went 
on  with  a  small  and  rather  uncertain  out- 
put from  the  workings  and  the  bing,  until 
July,  when  they  ceased  work.  The  cessa- 
tion of  work  in  the  mining  department  of 
course  affected  the  crude  oil  department 
and  the  refinery,  with  the  result,  as  they 
allege,  that  the  whole  works  were  stop{>ed, 
the  retorts  and  machinery  rapidly  deterior- 
ated, and  are  now  useless,  and  their  busi- 
ness connection  was  broken  up.  They 
therefore  claim  as  for  total  loss ;  and  large 
as  the  amount  concluded  for  is,  Mr  Armour, 
their  secretary  and  manager,  says  it  will 
cost  two  or  three  times  as  much  as  is  con- 
cluded for  to  put  the  business  back  where 
it  was. 

"  The  defenders  do  not  admit  that  they 
are  liable  at  all ;  and  it  will  be  convenient 
to  consider  first  their  plea  that  they  should 
be  assoilzied,  or  otherwise  that  the  damages 
should  be  merely  nominal.  They  contend 
that  it  rests,  in  the  first  instance,  on  the 
company  as  pursuers  to  make  out  their 
case  of  wrongful  interdict,  and  that  the 
pursuers  have  failed  to  do  so.  I  proceed  to 
consider  the  arguments  adduced  on  each 
side  on  this  part  of  the  case. 

"The  pursuers  found,  in  the  first  place, 
on  the  fact  that  the  interim  interdict  was 
recalled  by  the  Lord  Ordinary  as  regards 
the  shale  pillars  (which  are  the  things 
mainly  in  question  here),  and  by  the  Inner 
House  as  regards  the  limestone  also.  The^ 
contend  that  if  an  interim  interdict  is 
recalled  causa  cognita,  this  necessarilv 
infers  that  the  interdict  waa  wrongful, 
except  in  the  case  of  an  interim  Interdict 
obtained  for  the  preservation  of  the  status 
quo,  withoiit  touching  the  merits  of  the 
dispute.  I  am  disposed  to  agree  in  the 
argument  that  in  the  general  case  the  fact 
that  an  interim  interdict  is  recalled  by  the 
Court  ia  prima  fade  evidence  that  it  was 
wrongfully  obtained.  But  the  defenders 
contend  that  it  was  within  the  exception, 
and  that  the  sole  purpose  of  the  interdict 
was  to  maintain  the  existing  stateof  pos- 
session until  the  legal  rights  of  parties  were 
determined.  This  appears  to  me  to  be  a 
rather  inadequate  way  of  describing  the 
position.    The  Trustees,  it  is  true,  had  been 
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for  many  years  in  possession  of  the  water 
mains,  for  a  purpose  which  could  only  be 
served  by  their  being  left  practically  undis- 
tuijbed.  But  it  was  equally  open  to  the 
company  to  say  that  tney  and  their  pre- 
decessors had  been  in  full  possession  of  the 
minerals,  in  the  only  possible  way,  namely, 
by  working  and  using  them  ;  and  the  very 
words  of  the  interdict  stopped  them  from 
further  interfering  with  the  stoops  within 
a  certain  area.  Interdict  in  such  terms 
appears  to  me  much  more  like  an  anticipa- 
tion of  the  merits  of  the  dispute  than  a 
preservation  of  the  status  qvM. 

"Then  the  pursuers  point  out  that  the 
interdict  was  applied  for  and  obtained  upon 
a  quite  erroneous  statement  both  of  the 
facts  and  the  law,  it  being  mainly  founded 
on  the  assumptions  alreaidy  referred  to  as 
to  the  alleged  failure  of  the  company  to 
serve  notices  under  the  Water  -  works 
Clauses  Act,  and  as  to  the  legal  effect  of 
their  not  having  served  such  notices.  The 
defenders  can  hardly  challenge  this  state- 
ment of  the  original  position ;  but  they 
ui^e  in  reply  that  it  has  since  turned  out 
that  they  had  a  perfectly  ^ood  ground  in 
law  for  obtaining  an  interdict  in  substanti- 
ally the  same  terms,  although  they  were 
then  ignorant  of  their  rights.  They  point 
to  the  fact  already  mentioned  that  they 
have  since  obtained  a  judgment  to  the 
effect  that  one  of  the  two  water  mains  (the 
Crawley^  pipe)  has  of  itself  a  right  to  be 
maintained  and  protected  against  injury 
from  the  pursuers'  workings,  apart  alto- 
gether from  the  Water-works  Clauses  Act ; 
and  they  urge  that  an  interdict  cannot  be 
wrongfiil  if  it  prevents  what  the  partjy 
interdicted  had  no  right  to  do,  although  it 
may  proceed  on  wrong  grounds.  I  cannot 
accept  this  reply  of  Uie  defenders  to  the 
full  effect  contended  for.  It  might,  and 
probably  would,  be  otherwise  if  the  Craw- 
ley declarator  case  had  rested  upon  the 
decision  in  the  Outer  House ;  for  tnen  the 
company  'nould  be  under  an  interdict 
against  working  a  block  of  minerals  which 
substantially  included  the  snbject  of  the 
interdict  now  in  question.  But  on  a  re- 
claiming-note,  while  the  Trustees'  right  to 
have  their  pipe  supported  was  affirmed,  the 
responsibility  for  supporting  it  was  laid  on 
the  company  in  general  terms,  without 
reference  to  any  given  area,  and  on  the 
footing  that  any  area  defined  beforehand 
might  prove  to  be  too  tuuch  or  too  little 
for  the  purpose.  Accordingly  there  is 
nothing  in  the  terms  of  the  ultimate  de- 
cision in  that  ca.se  which  enables  the  trus- 
tees to  affirm  that  the  interdict  against 
injuring  the  Crawley  pipe  is  co-extensive 
with  the  interdict  now  in  question.  It 
may  turn  out  to  l)e  so ;  and  it  was  pointed 
out  that  at  the  inception  of  these  aisputes 
the  company  and  its  officials  expressed 
themselves  pretty  strongly  as  to  the  immin- 
ence of  the  risk,  at  a  time  when  they  were 
wishing  the  Trustees  to  buy  a  block  of 
minerals  and  were  holding  tneui  liable  for 
a  possible  flooding  of  the  mines.  This  may 
be  taken  into  account  in  the  assessment 
of  damages;  but  I  cannot  hold  that  the 
Crato2ej/ declarator  case  has  had  the  effect 


of  justifying  the  interdict  now  challenged 
if  that  was  otherwise  wrongful  when  it 
was  obtained. 

"Further,  the  pursuers  contend  that,  even 
failing  these  two  grounds  of  liability,  and 
on  the  assumption  that  it  is  to  be  deter- 
mined on  the  whole  circumstances  of  ihe 
case,  they  are  still  entitled  to  decree.  In 
the  view  I  take  it  is  not  necessary  to  pursue 
this  further,  but  as  both  parties  have 
founded  on  the  antecedent  circumstances 
as  conclusive  in  their  favour,  perhaps  I 
should  express  my  opinion  upon  them.  It 
is,  that  while  the  circumstances  strengthen 
the  view  I  have  above  indicated  in  favour 
of  the  pursuers,  I  should  not  be  prepared  to 
hold  that  they  were  of  themselves  enough 
to  decide  the  case  in  favour  of  the  pursuers 
apart  from  the  considerations  to  which  I 
have  already  adverted.  It  might  have 
been  otherwise  if  the  pursuers'  allegations 
of  bad  faith  on  the  pai-t  of  the  Trustees  had 
been  well  founded.  It  is  suggested  that 
the  interdict  was  not  obtained  in  good 
faith  for  the  protection  of  the  pipe,  but 
for  the  oblique  purpose  of  crippling  the 
company  to  force  them  to  come  to 
terms.  It  is  pointed  out  that  none  of 
the  Trustees  have  come  forward  to  ^'ustify 
what  was  done,  or  to  explain  on 
whom  the  responsibility  for  obtaining  ih» 
interdict  really  rests.  But  I  take  it  that 
the  Trustees  as  a  body  perhaps  naturally 
relied  on  their  expert  advisers  in  matters 
of  law  and  mining,  and  that  the  result  is 
simply  that  they  are  to  be  held  as  com- 
mitted to  all  that  was  done  in  their  name. 
No  doubt  what  they  did  was  done  in  pur- 
suance of  a  plan;  but  the  ultimate  object  of 
their  plan  w.as  to  secure  the  safety  of  the 
pipes.  The  fact  is  that  both  parties  were 
pushing  their  supposed  rights  to  an  ex- 
treme point,  with  the  view  of  doing  their 
duty  to  their  constituents;  the  Trustees 
holaing  to  the  position  that  they  were 
entitled  to  have  the  minerals  left  un- 
worked,  owing  to  the  failure  to  give  notice 
under  the  Water- works  Clauses  Act;  and 
the  company  maintaining  that  while  their 
further  working  would  in  all  probability 
result  in  serious  subsidence,  the  Trustees 
would  be  liable  not  only  for  the  breaking 
of  the  pipes  but  for  the  resulting  inunda- 
tion of  the  mine.  On  the  one  hand  it  is 
no  good  answer  on  the  part  of  the  Trustees 
to  say  that  they  were  doing  their  duty 
by  their  constituents  in  obtaining  their 
interdict;  but  on  the  other  I  think  it 
hardly  lies  with  the  company  to  accuse  the 
trustees  of  acting  in  bad  laith  in  the  matter. 
I  credit  each  party  with  acting  up  to  their 
lights  at  the  time  in  the  way  of  safeguard- 
ing the  interests  committed  to  them. 

"The  defenders  might  have  had  a  com- 

glete  answer  to  the  pursuers'  case  if  they 
ad  shown  that  the  pursuers  could  have 
worked  on  in  the  mine  and  mainteined 
their  output  without  a  breach  of  interdict, 
and  that  they  failed  to  do  so.  If  this 
could  be  shown,  it  would  be  difficult  for 
the  pursuers  to  recover  any  damages,  as 
they  would  be  themselves  responsible  for 
the  stopping  of  their  works,  which  was  the 
proximate  cause  of  the  damage.     Accord- 
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ingly  the  defenders  maintain  that  the 
interdict  was  only  directed  against  work- 
ing the  shale  in  the  ordinary  sense,  that  is, 
so  as  to  maintain  the  output,  and  did  not 
prohibit  the  driving  of  levels  through  the 
interdicted  area,  either  by  way  of  opening 
them  out  in  the  old  roaas,  or  by  driving 
new  levels  through  the  dip  end  of  the 
stoops.  Further,  they  say  that  even  if  the 
terms  of  the  interdict  snould  be  held  to 
extend  to  such  workings,  they  could  have 
at  least  opened  out  the  levels  in  the  old 
roads  without  interfering  with  the  shale 
pillars.  In  my  opinion,  it  is  proved  that 
the  company  would  have  incurred  grave 
risk  of  breach  of  interdict  if  they  had  taken 
either  of  the  courses  suggested ;  and  if 
the  Trustees  had  intended  that  their  inter- 
dict should  not  prevent  the  driving  of  levels 
through  the  interdicted  area,  they  should 
have  made  this  plain.  It  must  be  kept 
in  view  that  it  is  by  virtue  of  the  Water- 
works Clauses  Act  that  the  stoppage  of 
working  after  notice  is  subject  to  the  re- 
served right  of  the  mineowner  to  drive 
levels  through  the  prohibited  area,  while 
the  interdict  now  in  question  was  obtained 
on  the  representation  that  the  Water-works 
Clauses  Act  did  not  apply  to  the  case  owing 
to  the  company's  failure  to  give  notice. 

"The  next  question  is  as  to  the  point  of 
time  down  to  which  the  interdict  thus 
M^rongfuUy  obtained  was  wrongfully  in- 
sistea  in.  The  determination  of  tn  is  is  vital 
to  the  question  of  the  amount  of  damages. 
The  pursuers  maintain  that  the  date  is 
to  be  fixed  not  earlier  than  3rd  February 
1S98,  the  date  of  the  final  judgment  of 
the  Inner  House  on  the  reclaiming  note, 
and  they  say  that  by  that  time  their 
business  was  ruined  and  their  business 
connection  gone  past  recall.  The  interdict 
had  to  do  with  Doth  shale  and  limestone 
stoops,  and  as  already  mentioned  the 
judgment  on  the  merits  in  the  Outer 
House  granted  interdict  as  to  the  limestone, 
^hile  as  regards  the  shale  pillars  the 
reasons  of  suspension  were  repelled  and  the 
prayer  of  the  note  refused.  Now,  it  was 
the  Trustees  who  reclaimed,  and  the  pur- 
suers contend  that  the  effect  of  the  re- 
claiming note  was  to  suspend  the  whole 
interlocutor,  including  the  implied  recal 
of  the  interim  interdict  quoad  the  shale, 
and  to  set  up  ag^in  the  original  interim 
interdict.  There  is  singularly  little  autho- 
rity on  this  point  of  practice.  In  the  ordi- 
nary case  of  an  action  of  declarator  apd 
interdict  where  no  order  for  interim  regu- 
lation is  in  use  to  be  granted  at  the  outset, 
I  have  no  doubt  that  on  a  reclaiming  note 
the  Inner  House  would  have  power  on 
incidental  motion  to  make  such  interim 
orders  as  might  be  necessary.  They  would 
not  be  bound  to  hold  the  reclaiming  note 
as  simply  suspensive  of  the  whole  Outer 
House  judgment,  but  would  be  entitled  to 
impose  interim  regulations  as  to  possession 
or  use,  which  would  enable  them  in  the  end 
to  do  complete  justice  between  the  parties. 
I  am  unaole  to  see  why  a  case  should  be 
differently  treated  in  this  respect  at  the 
same  stage  merely  because  it  originated  in 
the  Bill  Chamber,    iteclaiming  notes  in  the 
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Bill  Chamber  itself  stand  on  quite  a  dif- 
ferent footing,  and  are  subject  to  special 
regulations.  But  when  a  case  originating 
in  the  Bill  Chamber  has  been  decided  causa 
cognita  upon  the  passed  note,  the  Bill 
Chamber  procedure  as  to  interim  interdict 
is  exhausted,  and  upon  a  reclaiming  note 
being  lodged,  the  question  of  interim  regu- 
lation ought  to  be  regarded,  not  from  the 
point  of  view  of  an  interim  interdict  ori- 
ginally imposed,  which  was  granted  peW- 
cvilo  peteruis  and  on  ex  "parte  averments, 
but  from  the  point  of  view  of  what  the 
Lord  Ordinary  nas  decided  on  the  merits. 
If  a,  reclaiming  note  operates  to  suspend 
the  whole  interlocutor  in  the  sense  con- 
tended for,  then  a  judgment  as  to  interdict, 
pronounced  causa  cognita  on  the  merits, 
would  or  would  not  be  operative  mean- 
while, according  as  interim  interdict  had 
or  had  not  been  originally  granted  in  the 
Bill  Chamber.  I  think  the  true  view  is 
that  the  interim  interdict  was  not  revived 
by  the  reclaiming  note,  and  that  if  the 
company  had  desired  meanwhile  to  work 
the  shale  pillars,  either  as  a  whole  or  so  far 
as  was  necessary  in  the  driving  of  through 
levels,  this  was  a  matter  to  be  ludged  of  by 
themselves,  or  to  be  regulated  by  the  Court 
on  an  incidental  application  under  the 
reclaiming  note  if  objection  was  taken  by 
their  opponents. 

"  It  remains  to  assess  the  damages.  The 
pursuers  claim  as  for  a  total  loss,  their  main 
contentions  being  that  the  interdict  oper- 
ated (1)  to  interfere  with  the  working  of 
shale  to  the  extent  (after  July)  of  stopping 
the  output,  which  of  course  affected  and 
ultimately  stopped  all  the  departments  of 
their  business;  (2)  to  interfere  with  the 
development  of  their  plan  for  working  the 
mines,  which  had  to  be  fixed  with  a  view 
to  future  developments;  and  (3)  to  inter- 
fere with  the  development  and  ultimately 
with  the  existence  of  their  business  connec- 
tion, owing  to  the  paralysing  effect  of  the 
uncertainty  as  to  now  long  the  interdict 
w^ould  last.  Now,  it  would  he  difScult,  if  a 
date  so  late  as  February  1898  were  selected, 
to  say  that  the  company  had  not  suffered 
a  loss  comparable  with  the  large  ^um  con- 
cluded for.  I  am  not  impressed  by  the  sug- 
gestion that  they  abandoned  the  workings 
in  Broxburn  shale  suddenly  and  without 
good  I'cason,  or  that  they  did  so  in  order  to 
work  nearer  the  pipes  and  so  compel  the 
trustees  either  to  interdict  them  or  to  pur- 
chase a  block  of  the  minerals.  It  is,  I 
think,  made  out  that  the  main  shale  was 
more  profitable  to  the  company.  Nor  can 
I  blame  the  company  for  pausing  for  a 
fortnight  or  three  weeks  after  the  interdict 
was  served  in  order  to  take  skilled  advice 
as  to  their  position,  and  also  as  to  the  pro- 
priety of  keeping  up  their  output  by  resort- 
ing to  the  bing  of  shale  which  had  been 
saved  up  to  provide  for  the  event  of  strikes 
and  similar  risks.  Bnt  on  the  other  hand 
it  is  in  evidence  that  the  deterioration  goes 
on  at  a  rapidly  increasing  rate,  and  that 
matters  could  with  a  moderate  expenditure 
have  been  preserved  almost  entire  till  the 
middle  of  September  without  much  detri- 
ment to  the  plant  or  even  to  the  business. 
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It  seems  clear  that  a  claim  for  a  total  loss, 
if  that  date  be  taken,  is  quite  out  of  the 
question,  and  that  the  pursuers  must  sub- 
mit to  a  very  large  reduction  in  their  claim. 
It  is  by  no  means  certain  on  the  evidence 
that  they  would  have  been  in  a  position  to 
avail  themselves  of  the  prosperous  time 
which  followed  a  few  months  later.  The 
company  had  been  impecunious  from  the 
very  first ;  they  had  never  paid  a  dividend ; 

E rices  were  at  their  lowest  in  the  year  1807- 
?98;  and  in  May  1896  they  were  obliged 
for  wajit  of  money  to  forego  the  erection 
of  new  and  improved  retorts,  which  might 
have  enabled  them  to  tide  over  the  bad 
times,  and  to  be  ready  to  take  advantage 
of  the  returning  prosperity.  The  evidence 
leaves  in  considerable  doubt  the  question 
whether  they  would  have  been  able,  if  all 
had  gone  on  uninterruptedly,  to  take  advan- 
tiH^  of  the  rise  in  prices,  and  to  hold  their 
own  with  other  companies.  In  a  case 
where  such  considerations  affect  the  result 
it  is  obviously  impossible  to  assess  the  dam- 
ages with  precision,  or  otherwise  than  as 
would  be  done  by  a  jury.  This  is  a  case  in 
which,  unless  the  damages  are  to  be  merely 
nominal,  one  has  to  deal  with  pretty  large 
figures,  for  the  amount  claimed  as  for  a 
total  loss  is  £137,000,  and  this  is  coupled 
with  an  intimation  that  a  sum  of  £900,000 
or  £400,000  would  not  fully  reinstate  the 
pursuers.  I  have  considered  the  question 
of  the  amount  in  the  light  of  the  evidence, 
and  in  view  of  the  general  considerations 
to  which  I  have  already  alluded ;  and  the 
conclusion  at  which  I  arrive  is  that  I  ought 
to  award  a  sum  of  £15,000,  I  therefore  give 
decree  for  that  amount.  And  as  the  defen- 
ders treated  the  case  not  as  raising  a  mere 
question  of  the  amount  of  damages  but  as 
one  in  which  they  claimed  absolvitor,  I 
think  the  pursuers  should  have  their  ex- 
penses without  modification." 

The  pursuers  reclaimed. 

The  defenders  also  reclaimed. 

Argued  for  the  defenders  and  respon- 
dents—^1)_  On  the  plea  under  the  Public 
Authorities  Protectvon  Act  1893,  8ec.  1 — The 
statute  from  which  flowed  the  defenders' 
rights,  viz.,  The  Edinburgh  and  District 
Waterworks  Act  1860  (32  and  33  Vict.  cap. 
144),  by  its  third  section  incorporated  the 
Commissioners'  Clauses  Act  1847  (10  Vict, 
cap.  16),  and  section  64  thereof  enabled  the 
defenders  to  take  proceedings ;  thus  they 
were  performing  here  a  public  duty  under 
a  statute  and  were  entitled  to  the  benefit 
of  the  Public  Authorities  Protection  Act 
1888— Kennedy  v.  Police  Covvmissionera  of 
Fort  William,  December  12,  1877,  5  R.  302, 
15  S.L.R.  191,  per  Lord  Ormidale;  Greenwell 
V.  Hoicell  and  Another,  [1900]  1  Q.B.  535; 
Spittal  V.  The  Corporation  of  Olasgow, 
June  17,  1904,  6  F.  828,  41  S.L.R.  fSS,  per 
Lord  Trayner,  adopting  the  opinion  of  the 
President  (Jeune)  in  the  case  of  the  Ydun, 
[1899J  Prob.  236;  Christie  v.  Corporation  of 
the  City  of  Glasgoto  and  Others,  7  S.L.T.  41. 
The  protection  afforded  by  the  Act  l-eceived 
a  very  wide  interpretation — Chamberlain 
&  Hookham,  Limited  v.  Bradford  Corpora- 
tion, 83  L.T.R.  [1900]  518.  The  pursuers 
had    failed   to   bring  their  action  within 


the  required  six  months  of  the  continuing 
injury,  which  lasted  from  the  16t.h  Mafcn 
till   18th  September  1807,  the  date  of  the 
Lord  Ordinary's  interlocutor.     Their  duty 
was  to  bring  the  action  even  though   the 
interdict  had  not  been  finally  disposed  of 
in  the  Court  of  Session,  the  process  in  that 
Court  having  no  suspensory  effect — Earl  of 
Mansfield  v.  Aitehison,  December  11,  USO. 
8  S.  site ;  Cochrane  v.  Hamilton,  Ma.rch  3, 
1847,  9  D.  7^.    The  interim  interdict  was 
superseded  when  judgment  was  pronounced 
cartaa  cognita  on  September  18, 1807.    The 
test  was,  if  the  pursuers  had  worked   the 
limestone  after  18th  September  which  inter- 
dict  would    they    have    breached?      The 
jtuTictum  temporis  to  be  looked  to  was  the 
date  of  interlocutor  not  extract — Roberts 
v.  Earl  of  Rosebery,  December  7,  1805,  4 
Murrwy  1 ;  and  after  18th  September  Uie 
defenders  could  not  have  worked  the  lime- 
stone but  might  have  worked  the  shale. 
The  cause  of  complaint  therefore  ceased  on 
18th    September    1897.      The    opinion    of 
Lord  President  Inglis  in  the  case  of  the 
Glasgow  City  and  District  Railtoay  Cotn- 
pcinii  V.  Glasgow  Coal  Eocchange  Company, 
Limvted,  eii.  infra,  in  which  the  case  of 
Torrance  v.  The  Edinburgh  and  IHstrict 
Water    Trusiees  was   mentioned,    showed 
that  the  interdict  granted  catisa  cognita 
by  the  Lord  Ordinary  was  not  suspended 
by  a  reclaiming  note  to  the  Inner  House. 
That  it  was   competent   and   indeed    the 
proper    co\u%e    when    a   judgment    eauaa 
cognita  had  superseded  interim  interdict  to 
have  recourse  a  second  time  to  the  Bill 
Chamber  was  shown  by  the  case  of  Jfac- 
kenjfie  v.  Gilchrist,  July  2,  1830,  8  S.  1002. 
On    appeal   to   the    House    of    Lords    also 
interdict  might  be  again  applied  for;   the 
case  of  Innes  v.  Innes,  June  13,  1829,  7  S. 
702,  and  the  case  of  Laird  v.  Miln,  Novem- 
ber  16,    1883,    12   S.    54,   showed    that   an 
interim  interdict  fell  without  special  recal 
on    an    advising     being    delivered    causa 
cognita.    As  to  the  competency  of  issuing 
extract  before  the  expiry  of  the  reclaimiiM; 
days,  see  the  case  of  roung  v.  Bell,  May  22, 
1850,  12  D.  939.    The  pursuers'  action  was 
barred  by  the  plea  under  the  Public  Autho- 
rities Protection  Act  1893,  and  the  decree 
of  the  Lord  Ordinary  should  be  recalled 
and  the  defenders  assoilzied.     (2)   On  the 
merits.— The  "Water  Trustees  were  in  pos- 
session of  the  right  of  support,  as  had  now 
been  proved  by  the  Crawley  declarator— 
Edinburgh  and  District  Water  Trustees  v. 
Chppens  Oil  Company,  Limited,  November 
27;  l&O,  3  F.  156,  ^  S.L.R.  121,  December  7, 
1903,  6  F.  (H.L.)  7,  41  S.L.R.  124,  and  the 
pursuers'  operations  threatened  to  disturb 
that   possession.      No    damages  could    be 
given  in  respect  of  an  interdict  the  purpose 
of  which  was  to  prevent  Inversion  of  a  state 
of  possession — Olasgow  City  and  District 
Railway  Company  v.   Tfie  Glasgow  Coal 
Exchange  Company,  Limited,  July  14,  IS^ 
12  R.  1287,  22  S.L.R.  008,  per  Lord  President 
Inglis  ;  Moir  v.  JSTunfer,  November  16,  1832, 
11  S.  32.    The  interdict  was  not  wroneous, 
since  it  did  not  prevent  the  pursuers  doing 
anything  which  was  their  right — Mudxe  v. 
MUn,  June  12, 1828,  6  S.  067 ;  Jack  v.  Begg, 
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October  26,  1875,  13  8.L.B.  17— nor  was  it 
^ider  in  its  terms  than  the  Crawley  inter- 
dict— Edinburgh  and  District  Water  Trua- 
teea  v.  Clippena  OH  Company,  Limited, 
%U  supra.  The  fact  of  the  pursuers  having 
■wrongly  construed  the  interdict  as  pre- 
venting them  from  driving  levels  through 
the  "  rooms "  below  the  pipe  track  had 
caused  them  loss,  but  for  that  loss  the 
defenders  could  not  be  held  liable.  In  no 
case  were  the  pursuers  entitled  to  dam- 
ages for  total  or  constructive  loss,  as  the 
wrorks  need  not  have  been  discontinued  if 
judicious  development  and  working  of  the 
mineral  field  had  been  exercised  and  the 
plant  renewed  as  it  should  have  been.  Some 
extra  expense  would  have  served  to  save 
the  business,  which  was  however  at  the 
time  far  from  profitable.  The  impecuniosity 
of  the  business  caused  the  stoppage,  and  it 
was  vain  to  claim  damages  for  a  business 
destroyed. 

Argued  for  the  pursuers — (1)  On  the  plea 
aa  to  the  Public  AtUhorities  Protection  Act 
1803. — An  interim  interdict  granted  in  the 
Bill  Chamber  and  continued  at  passing  of 
the  note  remained  effectual,  notwithstand- 
ing that  the  Loi-d  Ordinary  causa  cognita 
recalled  it  and  refused  the  note,  until  (a) 
the  expiry  of  the  reclaiming  days  if  no 
reclaiming  note  was  presented,  or  (6)  the 
final  decision  of  the  Inner  House  if  a 
reclaiming  note  was  presented.  The  pro- 
ceedings in  an  ordinary  suspension  or  in  an 
application  for  interdict  uti  possidetis  might 
be  referred  to  as  analogies.  If  the  defenders' 
view  were  sound  a  respondent  in  any  of 
these  proceedingfs  would  only  need  to  re- 
claim to  render  nugatory  the  protection 
which  the  Court  considered  the  complainer 
ought  to  have.  The  original  interdict  there- 
fore continued  till  the  final  decision  by  the 
Inner  House  on  3rd  February  1898.  The 
argument  that  another  application  to  the 
Bill  Chamber  was  open  to  a  complainer 
against  whom  a  Lord  Ordinary  had  given 
an  adverse  decision  causa  cognita  was 
impossible.  Lis  alibi  pendens  would  be 
pleaded.  The  same  litigation  would  be  in 
Dotb  Outer  and  Inner  Houses.  It  was 
manifest  from  the  form  of  the  bond  of  cau- 
tion that  the  interim  intei-dict  was  intended 
to  stand  until  discussion  of  the  case  by  the 
Inner  House.  The  Court  of  Session  though 
divided  with  the  Outer  and  Inner  House 
was  one  Court;  its  judgment  was  not  ob- 
tained until  a  Lord  Ordmary's  interlocutor 
became  final,  or  until  the  Inner  House 
decerned  on  a  reclaiming  note ;  a  reclaim- 
ing note  was  not  an  appeal  but  a  mode  of 
obtaining  re-hearing.  As  to  what  was 
covered  by  the  Public  Authorities  Protec- 
tion Act,  it  was  not  every  act  or  default  in 
the  execution  of  a  public  duty  which  the 
statute  protected — Sharpington  v.  Fidham 
Gxuardians,  [1904]  2  Oh.  449;  M'Phie  v. 
Magistrates  of  Oreenock,  December  10, 
1904,  7  F.  246,  42  S.L.R.  190;  Lyles  v. 
Southend-on-Sea  Corporation,  [1905]  2  K.B. 
1,  per  Vaughan  "Williams  (L.J.);  Cree  v. 
St  Pancras  Vestry,  [1899]  1  Q.B.  693.  A 
wrongful  interdict  obtained  in  defence  of 
property  belonging  to  a  statutory  body 
was  not  a  default  committed  in  the  execu- 


tion of  a  statutory  duty  any  more  than  a 
breach  of  a  contract  entered  into  in  the 
execution  of  its  functions  by  a  statutory 
body.    If  the  defenders'  argument  was  cor- 
rect the  pursuers  should  have  raised  their 
action  within  six  months  of  the  date  of  the 
interim  interdict,  and — it  might  be— before 
the  note  had  been  disposed  of  either  by  the 
Lord  Ordinary  or  by  the  Inner  House.    In 
that  case  the  pursuers  would  have  required 
immediately  on  raising  their  action  to  have 
obtained  a  sist;    to  that  it  might  effectu- 
ally be  pleaded  that  the  action  was  prema- 
ture and  ought  not  to  be  persisted  in.    A 
wrong  could  not  be  sued  on  till  the  con- 
ditions from  which  it  appeared  that  a  wrong 
had  been  done  had  been  established,  and  the 
pursuers  were  entitled  to  reckon  from  that 
date— in    the   present  case   the  3rd   Feb- 
ruary 1898.    (2)  On  the  merits. — The  inter- 
dict was   wrongous,   malicious,    and    cut 
at  the   output   of   the   company,  involv- 
ing destruction   to   the   crude   oil   works 
and    refinery   and   so  also  .to    the    com- 
pany's   busmesB.      The    case     of     Hay's 
Trustees  v.   Young,   January   31,    1877,   4 
R.  308,  14  S.L.R.  282,  showed  the  nature 
of    the    remedy    by    interdict,    and    that 
of    WoUhekher  v.    Northern   Agricultural 
Company,  December  20,  1882,  1  Macph.  211, 
per  Lord  Justice-Clerk  Inglis,  showed  the 
responsibility  which  lay  on  the  applicant 
for  that  remedy.'  On  a  sound  construction 
of  the  Interdict  presently  in  question  the 
pursuers  were  absolutely  cut  off  from  doing 
anything   within   the   forbidden  area  be- 
neath the  pipe  track  which  might  affect  or 
interfere  with  the  pillars  of  snale,  and  it 
was  not  in  the  moutn  of  those  who  obtained 
it  to  plead  any  ambiguity  in  it  against 
those  who  were  bound  to  avoid  any  breach 
of  it.    The  pursuers  would  only  be  barred 
from  recovering  by  bad  faith  or  unreason- 
able conduct.     The  defenders  pleaded  that 
they  were  defending  an  existing  state  of 
possession,  but  this  was  not  so ;  they  had 
a  right  of  support,  but  the  minerals  which 
gave   the   support   were    not   theirs,    nor 
would  the  arg^iment  of  status  qv^  avail 
them,  since  the  pursuers  were  working  the 
minerals  while  tne  pipe  was  in  its  former 
condition  of  instability.     The  interdict  was 
obtained  by  misrepresentations  as  to  the 
true  state  of  matters.    Had  the  defenders 
pleaded  their  right  of  support  at  common 
law  the  pursuers  would  have  been  at  liberty 
to  drive  levels  through  the  area  from  which 
the  interdict  excluded  them  entirely.  Under 
the  interdict  as  obtained,  it  was  impossible 
for  the  pursuers  to  attempt  to  drive  levels 
through  the  interdicted  area  either  in  the 
old  "rooms"  or  through  the  old  "stoops." 
Tlie   extent   of   the   wrong    was    not    to 
be  measured    by  comparing  the  interdict 
granted  with  tluit  which  might  have  been 
granted.     It  was  wrongous  in  its  effects  in 
view  of  the  cases  of  Robinson,  &c.  v.  North 
British  Railway  Company  {disting.  the  case 
of  Moir  V.  Hunter,  ut  supra),  March  10, 1864, 
2   Macph.    811 ;    Kennedy  v.  Police   Com- 
missioners  of  Fort -William,    ut   supra; 
Fife  V.   Orr,  October  16,  1805,  23  R.  8,  33 
S.L.R.  1 ;  and  the  case  of  Miller  v.  Hunter, 
March  23,  1865,  3  Macph.  740,  1  S.L.R.  39, 
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laid  down  the  nile  that  an  interdict  re- 
claimed against  and  recalled  is  \j)so  facto 
wrongous.  Moreover,  the  evidence  showed 
that  the  defenders  had  obtained  the  inter- 
dict maliciouBly,  and  in  face  of  advice  by 
their  expert  advisers  that  a  much  narrower 
and  less  harmful  interdict  was  all  that  was 
necessary  to  protect  their  pipes.  The  pur- 
suers had  a  duty  to  take  the  advice  of 
skilled  persons  as  to  the  best  method  of 
carrying  on  operations  in  the  circumstances 
arising  from  the  interdict ;  that  advice  they 
had  taken  and  acted  on.  Yet  they  had 
suffered  loss  owing  to  a  diminished  output 
and  consequent  stoppage  of  crude  oil  works 
and  refinery,  deterioration  of  plant,  and 
loss  of  business.  They  should  be  put  in  the 
same  position  they  would  have  been  in  had 
the  interdict  not  been  obtained  —  Living- 
atone  v.  Bawyarda  Coal  Company,  Feb- 
ruary 13,  1880,  7  R.  (H.L)  1,  17  8.L.R.  387. 
Accordingly  the  pursuers  were  entitled  to 
damages  as  concluded  for  —  Ballachuliah 
Slate  Quarries  Company,  Limited  v.  Orant, 
July  10,  1908,  5  F.  1105,  40  S.L.B.  791,  was 
also  quoted. 

At  the  debate  in  the  Inner  House  counsel 
for  the  pursuers  raised  the  question  of  non- 
proditction  on  the  alleged  ground  ofconflden- 
tiality  of  Mr  Gemm^U'a  report,  and  argued — 
In  the  circumstances  of  the  case  the  pur- 
suers were  entitled  to  know  what  was  berore 
the  defenders  at  the  time  thej^  applied  for 
interdict  and  during  the  period  they  in- 
sisted on  keeping  it  up,  so  far  as  it  had  a 
bearing  on  their  state  of  knowledge.  The 
report  was  obtained  in  virtue  of  the  Water- 
works Clauses  Act  1847,  and  a  complete 
disclosure  on  the  pursuers'  part  was  en- 
tailed inasmuch  as  there  was  a  right  to 
inspect  their  workings.  It  was  only  equit- 
able that  a  full  disclosure  should  be  made 
by  the  defenders.  The  report  might  have 
advised  the  defenders  to  suggest  ihat  the 
pursuers  drive  levels  through  the  rooms 
and  that  that  would  not  take  away  from 
the  support  which  was  necessary.  If  that 
were  so  and  the  advice  were  unheeded 
the  defenders  could  not  have  been  in 
good  faith  in  their  actings.  The  doctrine 
of  confidentiality  was  not  to  be  extended 
beyond  documents  relating  to  the  claim 
actually  the  subject  of  litigation.  Mr 
Gemmell's  report  should  be  produced. 

On  this  question  of  confidentiality  the 
defenders  ar^ed — The  pursuers  put  too 
narrow  a  limitation  on  confidentiality.  It 
applied  to  advice  given  on  a  question  which 
may  be  litigated  in  future.  The  report  was 
iiTecoverable  in  the  interdict  action,  and 
the  present  was  a  mere  continuance  there- 
of. Nor  was  there  here  any  averment  that 
facts  had  come  to  the  defenders'  knowledge 
which  would  have  enabled  them  to  witn- 
draw  the  interdict  and  that  they  had  not 
done  so.  The  report  in  question  was  merely 
a  piece  of  evidence  and  might  well  be  in- 
complete without  the  presence  of  Mr 
Gemmell,  the  framer  thereof.  The  report 
should  not  be  produced. 

Lord  President — This  is  a  motion  for 
the  production  of  a  report  which  was  made 
by  Mr   Oemmell   to   the   defenders.    The 


circumstances  under  which  Mr  Gemmell 
made  the  report  were  these :— Under  the 
Water-works  Act  the  defenders  had  the 
right  of  sending  a  person  to  inspect  the 
works  with  the  view  to  reporting  on  them. 
They  did  so,  and  this  report  was  given  in 
respect  of  the  right  of  access  thus  oDtained. 
The  report  was  presented  to  the  defenders 
a  few  days  after  the  action  had  been  begun, 
and  the  Lord  Ordinary  refused  to  allow  the 
report  to  be  produced  upon  the  ground  that 
it  was  obtained  after  the  action  had  been 
begun,  and  consequently  must  be  looked 
upon  as  one  of  the  steps  in  the  litigation, 
and  therefore  fell  under  the  ordinary  objec- 
tion of  confidentiality. 

In  an  ordinary  case  I  have  no  doubt  that 
would  be  souna,  but  the  present  action  is 
somewhat  peculiar.  I  do  not  rest  the 
matter  on  the  somewhat  technical  ground 
that  the  action  then  being  litigated  was 
distinct  from  the  present  action  and  that 
therefore  there  was  no  confidentiality  con- 
nected with  this  action. 

The  distinction  to  my  mind  is  that  in 
an  ordinary  action  the  person's  state  of 
knowledge  or  mind  is  neither  here  nor 
there.  A  man  is  entitled  to  stand  on  his 
right  whatever  the  state  of  his  mind  may 
be.  But  in  this  action — bein^  an  action  of 
damages  for  wrongous  interdict — it  is  open 
to  contend  that  the  state  of  knowledge  of 
the  present  defenders — the  promoters  of  the 
interdict — has  a  great  deal  to  do  with  the 
question  whether  they  were  wrong  in  keep- 
ing up  the  interdict.  That  may  become  of 
moment  because  of  the  peculiar  position  of 
the  remedy  of  interim  interdict.  Interim 
interdict  is  a  matter  which  in  one  sense  is 
always  before  the  Court.  There  is  no 
incompetence  in  renewing  motions  on  Uie 
subject  from  time  to  time.  I  do  think 
therefore  that  the  state  of  mind  and  know- 
ledge of  these  parties  a  few  days  after 
interim  interdict  was  granted  and  before 
the  record  had  been  made  up  in  the  note  of 
suspension  and  interdict  majr  have  an  im- 
portant bearing  on  the  question  which  we 
are  trying. 

Therefore  I  am  of  opinion  that  this  report 
should  be  produced.  But  I  do  not  think 
that  it  ought  to  be  produced  de  piano, 
because,  as  I  have  put  the  matter  on  this 
question  of  the  state  of  knowledge  of  the 
parties,  it  may  be  objected  that  the  report 
contains  other  matters  which  are  confi- 
dential. Therefore  without  deciding  at  the 
present  moment  whether  any  part  of  it  is 
to  go  in,  I  think  the  Court  should  read  the 
report  and  then  decide  the  question  how 
far  it  is  to  go  in. 

Lord  M'Laren— I  a^ree,  subject  to  your 
Lordship's  last  observation  to  the  effect  that 
there  may  be  matters  of  a  confidential 
character  in  this  report  which  may  have  to 
be  excluded.  The  purpose  of  sending  Mr 
Gemmell  to  inspect  was,  as  I  understand, 
that  he  might  report  to  the  Water  Trustees 
whether  the  interim  intei-dict  was  being 
faithfully  observed  by  the  mine  -  owner. 
Such  a  report  would  in  the  ordinary  case 
have  no  relevancy  in  an  action  of  damages. 
In  the  present  case  I  think  it  may  have 
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relevancy,  and  may  indeed  be  decisive  on 
one  of  the  points  of  the  caae  (I  mean  the 
possibility  of  a  restricted  working)  if  it 
contains  elements  bearing  on  that  question, 
"^niether  it  has  such  elements  we  do  not 
know.  It  may  also  have  a  bearing  on  the 
question  whether  the  Water  Trustees  were 
tvilling  to  use  the  interdict  in  a  reasonable 
vT^ay^  and  to  endeavour  to  co-operate  to 
minimise  the  inconvenience  to  the  com- 
pany and  the  consequent  claim  of  damages 
that  might  arise  against  themselves.  On 
both  grounds  I  think  the  document  ad- 
missible. 

IiOBD  KiNNEAB  concurred. 

At  advising — 

LoBD  Prksidbnt— The  pursuers  in  this 
action  are  proprietors  and  tenants  of  the 
minerals  consisting  of  shale  and  limestone 
in  the  estates  of  Straiton  and  Fentland 
respectively.  Through  the  lands  and  near 
tbe  surface  lie  the  pipes  of  the  defenders, 
ivho  are  a  statutory  trust  to  supply  Edin- 
burgh with  water.  The  pipes,  which  lie 
near  the  surface,  are  two  in  number,  and 
laid  side  by  side.  The  older  of  them,  known 
as  the  Crawley  pipe,  was  laid  under  the 
authority  of  Act  of  Parliament  in  the 
beginning  of  last  century,  long  antecedent 
to  the  passing  of  the  Water-works  Clauses 
Act.  The  other,  known  as  the  Moorfoot 
pipe,  was  laid  in  1874 — that  is,  at  a  date 
suDsequent  to  that  statute. 

The  minerals  in  the  field,  both  shale  and 
limestone,  had  been  worked  for  a  con- 
siderable period  by  the  pursuers  and  their 
predecessors,  the  workings  in  Straiton 
beginning  about  1877  and  those  in  Pentland 
about  18^.  The  working  at  several  places 
extended  beneath  the  pipe  line,  and  from 
an  early  time  questions  began  to  be  raised 
between  the  pursuers'  predecessors  and  the 
defenders.  The  early  workings  were  by 
the  method  known  as  stoop-and-room.  By 
this  method  of  working,  so  long  as  the 
stoops  remain  standing,  the  siibsidence 
near  the  surface  caused  Toy  the  removal  of 
the  mineral  in  the  rooms  is  either  nothing 
or  small ;  but  when  the  stoops  come  to  be 
removed  by  the  operation  known  as  stoop- 
ing, then  considerable  subsidence  may  be 
expected  to  follow.  Such  subsidence,  if  it 
had  had  the  effect  of  suddenly  breaking 
the  pipes,  would  have  been  a  serious  matter 
to  both  parties.  To  the  Water  Trustees  it 
would  have  meant  the  possibility  of  a 
water  famine  in  Edinburgh — to  the  mineral 
workers  a  flooding  01  the  mine  with 
possible  loss  of  life.  Accordingly,  negotia- 
tions were  entered  into  for  the  purchase  of 
tbe  minerals  for  a  sufBcient  strip  to  ensure 
the  safety  of  the  pipes.  These  proving 
ai)ortive,  the  pursuers  predecessors— a  com- 
pany— raised  an  action  in  1886  of  declarator 
against  tbe  defenders  to  have  them  ordained 
to  enter  into  arbitration  to  buy  such  a 
slarip.  From  that  action  the  defenders 
were  assoilzied,  the  Court  holding  it  to  be 
irrelevant  on  the  obvious  ground  that  the 
Water- works  Clauses  Act  did  not  impose 
any  such  obligation  but  only  gave  the 
Water  Company  »n  option  to  purchase, 
leaving  the  mineral  owners,  if  such  option 


were  not  exercised,  to  work  the  minerals 
in  the  ordinary  way. 

After  that  from  time  to  time  notices  were 
mven  by  the  mineral  workers  whenever 
they  proposed  to  work  within  the  40  yards 
limit,  but  no  counter  notices  were  given  by 
the  defenders.  Certain  small  subsidences 
did  occur,  and  the  pursuers'  pipes  were 
injured  at  the  joints  although  not  actually 
broken.  So  matters  remained  till  1890.  By 
this  time  the  present  pursuers  were  the 
mineral  owners  and  lessees,  and  in  the 
ordinary  course  of  their  workings  they 
came  to  proceed  to  the  removal  of  the 
stoops  both  in  the  limestone  and  the  main 
seam  of  shale.  Accordingly,  in  November 
1896  and  January  1897  they  served  fresh 
and  appropriate  notices. 

Upon  receipt  of  these  notices  the  defen- 
ders gave  no  counter  notice  to  take,  but 
after  an  abortive  attempt  at  arrangement 
they  served  on  the  pursuers  a  note  of  sus- 
pension and  interdict  to  prevent  them 
working  the  minerals  below  the  pipe.  Upon 
this  noie  they  after  a  hearing  in  the  Bill 
Chamber  asked  and  obtained  interim  inter- 
dict on  16th  March  1897.  The  note  being  at 
the  same  time  passed,  a  record  was  made 
up  in  ordinary  form  in  the  Court  of  Session. 
iBe  theory  of  the  Water  Trustees  was  this. 
They  alleged  that  the  pursuers  had  been  in 
the  past  partially  working  within  the  40 
yards'  limit  without  notice  given.  In  con- 
sequence they  said  the  whole  right  of  work- 
ing minerals  within  the  40  yards'  limit  was 
gone,  and  the  mineral  owners  had  forfeited 
their  rights  thereto,  although  admittedly 
they  had  never  been  paid  a  penny  of  com- 
pensation. They  also  alternatively  averred 
that  the  working  of  the  respondents  was 
unusual  in  character.  A  proof  was  allowed 
and  taken  in  the  month  of  August,  and  the 
Lord  Ordinary  took  the  case  to  avizandum. 
On  18th  September  1899  the  Lord  Ordinary 
issued  his  interlocutor,  and  declared  the 
interdict  perpetual  quoad  the  limestone, 
but  as  regards  the  main  shale  he  repelled 
the  reasons  of  suspension  and  refusM  the 

grayer  of  the  note.  The  reason  for  so 
paling  with  the  limestone  was  that  his 
Lordship  came  to  the  conclusion  that  the 
proposed  workings  were  unusual.  As  re- 
gards the  shale  he  considered  the  workings 
usual,  and  held  that  there  was  no  substance 
in  the  plea  for  the  complainers.  Against 
this  interlocutor  a  reclaiming  -  note  was 
presented  by  the  complainers  on  the  first 
sederunt-day  of  the  winter  session.  The 
case  was  heard  in  the  Inner  House,  who  on 
3rd  February  1895  recalled  the  interlocutor 
cnuoad  the  limestone,  but  adhered  quoad 
the  shale,  i.e.,  refused  interdict  in  toto. 

The  pursuers  proceeded  to  raise  the  pre- 
sent action  of  damages  for  wrongous  inter- 
dict, the  summons  in  which  was  signeted 
on  6th  May  1898.  Just  before  this,  however, 
an  entirely  new  idea  had  occurred  to  the 
defenders.  All  through  the  proceedings 
which  I  have  just  narrated,  the  defenders 
had  never  imagined  but  that  their  right 
wiis  subject  to  the  provisions  of  the  Water- 
works Clauses  Act,  and  in  fact  the  whole 
pleadings  were  based  on  that  assumption. 
It  now  occurred  to  them  that  a  different 
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position  might  be  taken  up  in  regard  to 
the  Crawley  pipe,  which  was  laid  under 
Acts  of  Parliament  antecedent  to  the 
Water-works  Clauses  Act,  and  accordingly 
on  27th  April  1806— that  is,  after  the  whole 
litigations  were  at  an  end — they  raised  a 
declarator  that  the  title  to  the  Crawley 
pipe  was  equivalent  to  a  grant  of  aqueduct, 
and  that  the  pipe  in  consctiuence  was 
bound  to  be  supported.  This  case  was 
carried  through  all  the  Courts  to  the  House 
of  Lords,  who  affirmed  the  judgment  of 
this  Court  giving  effect  to  this  contention. 

The  judgment  so  affirmed  by  the  House 
of  Lords  gave  decree  of  declarator,  and 
interdicted  the  defenders,  the  mineowners 
and  lessees,  from  working  the  minerals  so 
as  to  injure  the  pipe  or  interfere  with  the 
continuous  flow  of  water  therein.  It  did 
not,  as  will  be  seen,  prescribe  any  particular 
limit  within  which  minerals  should  not  be 
worked,  recalling  in  that  matter  the  inter- 
locutor of  the  Lord  Ordinary,  who  had 
delimited  an  area  of  what  be  considered 
perfect  safety. 

During  the  progress  of  this  action  the 
present  action  remained  dormant.  It  was 
then  wakened  and  a  proof  allowed  by  the 
Lord  Ordinary.  A  most  voluminous  proof 
was  taken,  and  his  Lordship  decerned  in 
favour  of  the  pursuers  for  £l5,0CX).  Again, 
at  that  judgment  the  present  reclaiming 
note  was  taken.  On  the  case  appearing  in 
the  Single  Bills  the  defenders  asked  to  be 
allowed  to  add  a  new  plea.  This  amend- 
ment was  in  terms  of  the  Act  of  1868  allowed 
under  reservation  of  expenses.  The  new 
plea  waa  based  on  the  Public  Authorities 
Protection  Act,  and  insisted  that  inasmuch 
as  the  present  summons  was  not  raised 
within  SIX  months  of  the  Lord  Ordinary's 
interlocutor  of  September  18th,  1807,  in 
the  interdict  action,  the  whole  action  was 
excluded. 

Just  as  in  the  case  of  the  Crawley  declara- 
tor, the  defenders'  wisdom  came  late  in  the 
day,  for  it  is  obvious  that  if  this  is  a  good 
plea  no  proof  need  have  been  taken,  and  all 
these  costly  proceedingfs  might  have  been 
avoided.  Nevertheless  it  is  a  plea  which 
must  now  be  decided.  The  pursuers  make 
various  replies  to  this  plea,  but  as  the  ac- 
tion was  admittedly  raised  within  six 
months  of  the  final  judgment,  February 
1808,  it  is  obvious  that  unless  the  interim 
intei-dict  was  no  longer  binding  after  the 
Lord  Ordinary's  judgment,  the  plea  is  not 
available.  The  question  therefore  is,  when 
did  the  interim  interdict  granted  in  March 
1897  cease  to  be  operative— did  it  cease  at 
the  date  of  the  Lord  Ordinary's  judgment 
in  September,  or  was  it  still  in  force  till 
that  judgment  was  disposed  of  on  the  re- 
claiming note  in  February  following. 

In  view  of  the  importance  of  the  question 
raised  by  this  plea,  as  affecting  a  matter  of 
practice,  we  thought  it  right  to  send  this 

Sart  of  the  case  to  be  argued  before  Seven 
udges. 

The  function  performed  by  the  Lord  Ordi- 
nary on  the  Bills  in  granting  interim  inter- 
dict on  a  passed  note  is  precisely  the  same 
now  as  it  always  was  wnen  the  procedure 
was  initiated  by  a  proper  bill.    At  that  time 


the  bill  which  craved  letters  of  suspension 
prayed  for  an  interdict  in  the  meantime 
until  the  bill  should  be  advised,  and  the 
letters  of  suspension  which  were  granted 
upon  the  granting  of  the  bill  narrated  and 
repeated  the  interdict  given.  It  was  pos- 
sible to  put  in  a  date  to  which  the  interdict 
was  to  extend,  or  it  might  be  till  such  time 
as  the  case  was  disposed  of. 

In  1838  procedure  by  bill  in  suspension 
and  interdict  was  abolished  and  procedure 
by  note  took  its  place.  The  form  of  note 
became  regiilated  by  the  schedule  to  the 
Act  of  Sederunt  of  21th  December  1838, 
which  remains  to  this  day.  In  that  form 
no  date  is  specified,  but  interdict  is  asked, 
leaving  it  to  the  interlocutor  to  specify 
what  interdict,  if  any,  shall  be  granted  at 
the  passing  of  the  note.  I  have  no  doubt 
it  would  still  be  competent  to  ask  the  Lord 
Ordinary  to  limit  the  interdict  to  a  certain 
date,  but  if  that  is  not  done  the  form  of 
interlocutor,  which  has  become  stereotyped, 
is  "Orants  interim  interdict-"  The  word 
"  interim "  is  nowhere  defined,  but  the 
echo  of  the  old  form  still  remains  in  the 
form  of  the  bond  of  caution,  where  the 
cautioner  becomes  bound  to  pay  damages 
for  wrongous  interdicting  in  case  it  shall 
be  found  right  so  to  do  by  the  Lords  of 
Council  ana  Session  after  discussing  the 
passed  note  of  suspension  and  answers. 

It  is  indeed  common  ground  between 
both  parties  that  the  interim  interdict  sub- 
sists till  the  case  on  the  passed  note  is  dis- 
posed of ;  where  they  differ  is  as  to  what  is 
the  disposing  of  the  case.  It  seems  to  me 
that  disposed  of  must  necessarily  mean 
finally  disposed  of.  That  finality  can  only 
take  place  in  one  of  two  ways — either  by 
interlocutor  of  the  Lord  Ordinary  allowed 
to  stand  for  the  currency  of  the  reclaiming 
days  without  reclaiming  note  taken,  or  by 
final  judgment  of  the  Inner  House,  and 
until  one  or  other  of  these  periods  arrives 
the  interim  interdict  must  subsist. 

There  are  several  considerations  which 
lead  to  this  result. 

The  Bill  Chamber  performing  through  its 
own  clerk  the  office  of  extractor,  the  interim 
interdict  can  be  immediately  certiorated  by 
a  certificate  under  his  hand.  But  if  the 
contention  of  the  defender  here  is  right 
and  that  interdict  falls  the  moment  the 
Lord  Ordinary  pronounces  an  interlocutor 
on  the  passed  note,  what  is  the  suspender 
to  do  during  the  currency  of  the  reclaiming 
days  ?  He  cannot  extract  if  the  respon- 
dent desires  to  prevent  him,  and  thus  he 
can  get  no  proper  certioration  of  the  inter- 
dict lie  now  holds.  I  have  put  this  case  on 
the  assumption  that  the  Lord  Ordinary  on 
the  passed  note  makes  the  interdict  per- 
petual. But  if  he  refuses,  the  dilemma  is 
just  as  bad.  It  is  easy  to  see  that  the 
interest  of  the  suspender  to  have  interdict 
until  final  disposal  may  be  just  as  impera- 
tive as  when  he  got  it  in  the  Bill  Chamber. 
The  defender  suggested  that  he  might 
make  another  application  to  the  Bill 
Chamber.  In  other  words,  that  the  Bill 
Chamber  should  be  invoked,  for  the  pur- 
pose of  granting  a  second  interim  inter- 
dict,   to   pass   another   note   identical    in 
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terms  with  the  one  already  depending  and 
lying  under  reclaiming  note.  If  from  the 
state  of  business  this  second  passed  note 
came  to  be  disposed  of  by  another  Lord 
Ordinary  before  the  advising  of  the  re- 
claiming note,  the  absurdity  of  the  position 
becomes  apparent.  But  the  best  answer 
lies  in  the  fact  that  not  only  could  counsel 
point  to  no  precedent  in  case  or  authority 
for  his  suggestion,  but  that  none  of  your 
Lordships  in  your  combined  experience  at 
the  bench  and  bar  had  ever  heard  of  such 
a  proceeding. 

The  Lord  Ordinary,  who  had  to  form  an 
opinion  on  this  matter  for  a  different 
reason,  felt  the  difficulty  and  attempted  to 
solve  it  b^  suggesting  that  the  Inner  House 
on  a  reclaiming  note  could  regulate  interim 
possession.  In  the  first  place,  this  would 
in  a  case  like  the  present,  where  the  Lord 
Ordinary's  judgment  was  g^ven  in  vacation, 
leave  the  suspender  remediless.  But 
further,  I  am  bound  to  say  that  the  founda- 
tion on  which  the  Lord  Ordinary  rests  that 
opinion,  viz.,  that  in  an  action  of  declarator 
and  interdict  the  Inner  House  can  issue  an 
interim  order  dealing  with  possession,  is  in 
my  experience  fallacious.  I  have  never 
known  such  an  order.  An  unsuccessful 
attempt  to  get  one  was  made  in  the  case  of 
Green  v.  Shepherd,  4  Macph.  1028.  The 
attempt  was  never,  so  far  as  I  know,  re- 
peated, and  I  understand  that  your  Lord- 
ships who  have  sat  for  many  years  in  the 
Inner  House  agree  with  me.  On  the  con- 
trary, I  have  known  many  cases  where, 
contemporaneously  with  an  action  of 
declarator,  a  note  of  sus^nsion  and  inter- 
dict was  raised,  and  interim  interdict 
having  been  granted  the  passed  note  was 
thereafter  sisted  to  await  the  issue  of  the 
declarator,  simply  and  solely  because, 
under  what  I  have  always  understood  was 
the  universal  view  of  the  profession,  such 
interim  orders  were  not  ootaiuable  in  an 
action  of  declarator. 

I  do  not  indeed  think  that  this  shows 
that  interim  possession  might  not  be  regu- 
lated in  a  suspension  upon  proper  applica- 
tion. I  think  the  Act  of  1838  gives  such 
a  power.  But  after  all  that  is  not  the 
question.  Interim  possession  has  been 
reg^ilated  by  the  interlocutor  in  the  Bill 
Chamber,  and  the  true  question  is  as  to  its 
duration. 

In  truth,  however,  the  matter  I  think 
becomes  quite  clear  if  we  reflect  histori- 
cally on  wnat  a  Lord  Ordinary's  judgment 
is.  I  had  occasion  in  a  recent  case  (Purvea 
V.  CarsweU,  December  21,  1905,  43  S.L.R. 
266)  to  review  the  changes  which  settled 
the  Outer  House  as  we  now  have  it,  and  I 
do  not  repeat  what  I  then  said.  The  Lord 
Ordinary  originally  only  prepared  cases, 
and  even  when  he  came  to  issue  inter- 
locutors on  the  merits,  his  decree  is  not  his 
own  decree  but  the  decree  of  the  Lords  of 
Council  and  Session.  A  reclaiming  note 
is  not  in  a  strict  sense  an  appeal — it  is  a 
rehearing.  In  old  days  reheariiigs  were 
always  competent,  and  indeed  only  ceased 
when  either  a  party  got  tii-ed  of  losing  or 
the  Lords  tired  of  his  pei-sistence  inter- 
pelled  him  from  presenting  further  reclaim- 


ing petitions.  All  this  is  now  altered,  and 
the  form  of  rehearing  is  cut  down  to  a 
judgment  on  the  merits  by;  a  Lord  Ordi- 
nary, followed  by  a  reclaiming  note.  But 
if  the  reclaiming  note  is  taken,  then  in 
truth  the  Lord  Oi-dinary's  judgment  is  iust 
what  it  was  in  old  days — namely,  a  first 
indication  of  opinion — and  the  true  4isposal 
of  the  case  is  only  when  the  reclaiming 
note  is  heard. 

I  ought,  perhaps,  to  add  that  the  cases  of 
Law  and  Milne  &  Innea  are  entirely  beside 
the  question.  They  were  both  cases  in  the 
Bill  Chamber. 

So  far  as  Law's  case  is  concerned  no  one 
doubts  that  the  first  interlocutor  in  the 
BiU  Chamber  may  declare  the  interdict  to 
run  only  for  a  certain  time— indeed  under 
the  old  bill  it  was  the  only  form.  The 
modern  equivalent  is  "To  see  and  answer, 
meantime  grants  interim  interdict."  But 
that  is  always  followed  by  an  interlocutor 
at  the  time  the  note  is  passed,  and  the  ques- 
tion here  is  as  to  the  effect  of  that  inter- 
locutor when  the  Bill  Chamber  Judge 
becomes  functus  by  the  passingof  the  note 
into  the  Court  of  Session.  The  case  of 
Innes  depended  on  the  peculiarity  of  the 
service  oi  a  House  of  Lords  petition  of 
appeal  stopping  all  effect  of  a  Court  of 
Session  decree,  and  that  does  not  touch 
the  question  here. 

The  result  is  that  in  this  case  the  interim 
interdict  subsisted  till  the  final  disposal  of 
the  case  in  February  1898,  upon  which  view 
the  action  was  timeously  raised  within  the 
six  months  required  by  the  Public  Authori- 
ties Protection  Act. 

We  now  come  to  the  pleas  dealt  with  bv 
the  Lord  Ordinary.  I  entirely  agree  with 
the  views  of  his  Lordship  on  these  matters, 
and  he  has  so  well  expressed  his  views  that 
I  have  but  little  to  add,  but  I  shall  say  a 
few  words  as  to  each  of  them.  The  first  is 
that  the  interdict  having  been  granted  to 
maintain  a  status  quo  it  was  not  wrongous. 
Now,  the  law  on  the  subject  is,  I  think,  well 
fixed  by  Lord  President  Inglis  in  the  well- 
known  case  of  Wolthekker — prima  facie,  an 
interim  interdict  is  so\i^b.tpericulo  petentis, 
and  a  recal  shows  it  was  wrongous.  The 
subject  was  further  considered  in  the  Glas- 
gow City  and  District  Railway  Company 
V.  Glasgow  Goal  Exchange.  Now,  here  I  do 
not  think  it  can  truly  be  said  the  interdict 
was  to  maintain  the  status  quo.  For  the 
status  quo  is  not  necessarily  interfered  with 
by  any  physical  alteration — a  proposition  of 
which  the  Glasgow  City  and  District  Rail- 
way  is  a  complete  example.  The  condition 
of  matters  here  was  that  the  respondents 
were  in  possession  of  the  mineral  field 
underneath  the  pipe  just  as  much  as  the 
complainers  were  in  possession  of  the  pipe, 
and  the  history  of  the  past  showed  re- 
moval of  minerals  from  underneath  the  pipe 
and  interference  with  the  pipe.  Besides, 
what  seems  to  me  conclusive  is  that  the 
interdict  asked  was— subject  to  what  may 
be  said  on  the  next  point— not  an  intei-dict 
against  interfering  with  the  pipe,  but  an 
interdict  from  entering  into  the  forty  yards 
territory,  and  therefore  in  so  far  as  the 
respondents  were  already  in  the  forty  yards 
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territory  was  a  disturbance  not  a  main- 
tenance of  the  status  quo. 

The  next  point  is  that  the  pursuers  here 
cannot  get  damages  for  being  interdicted 
from  what  they  had  no  right  to  do.  In 
other  words,  that  as  damages  are  g[iven  not 
for  the  mere  pronouncement  of  interdict 
but  tax  the  being  stopped  from  doing  the 
thing,  the  thing  that  tney  might  do  must 
be  defined  in  the  light  of  the  true  rights  of 
parties  as  settled  by  the  Crawley  declarator. 
lliat  is  true,  but  then  as  the  Lord  Ordinary 
points  out^  whether  that  affords  a  conclu- 
sive answer  or  not  depends  on  the  two 
interdicts  being  the  same.  The  defenders 
first  argued  that  the  interim  interdict  is  in 
terms  only  against  working  the  stoops,  and 
is  not  against  going  into  the  territory.  I 
am  satisfied  that  is  not  so.  I  think  the 
ordinary  meaning  of  working  the  seams  of 
shale  means  any  proceeding  connected  with 
mining  in  the  stratum  known  as  the  seam. 
Further,  it  is  certain  that  that  was  what 
the  defenders  themselves  thought  at  the 
time.  The  pursuers  here  have  urged  the 
Court  to  consider  the  conduct  of  the  defen- 
ders for  various  reasons.  Some  of  these 
reasons  I  think  irrelevant.  I  do  not  think 
that  (1)  to  show  that  the  defenders  were 
trying  to  cripple  the  pursuer  of  set  purpose 
would  elide  the  provisions  of  the  Public 
Authorities  Protection  Act  if  they  were 
otherwise  available,  nor  (2)  that  the  same 
consideration  has  anything  to  do  with  the 
interdict  being  wrongous.  It  is  possible, 
however,  that  elsewhere  this  view  mi^ht 
not  be  concurred  in,  and  at  anyrate  I  thmk 
it  is  permissible  to  consider  what  view  the 
defenders  who  framed  the  interim  interdict 
took  of  what  they  were  doing.  Therefore 
I  say  that  I  have  no  doubt  whatever  the 
defenders  did  wish  to  cripple  and  stop  the 
pursuers.  There  is  an  account  given  by 
Mr  Armour  of  a  meeting  with  the  represen- 
tatives of  the  Trust  in  February  1897,  which 
was  not  attempted  to  be  contradicted, 
which  shows  quite  clearly  that  the  defen- 
ders, relying  on  their  unlimited  means, 
meant  if  they  could  to  force  the  pursuers 
into  submission.  It  is  not  for  me  to  judge 
— even  if  I  could — as  to  whose  unreason- 
ableness had  made  the  former  attempts  at 
settlement  collapse.  But  the  defenders  had 
all  along  that  matter  in  their  own  hands, 
for  there  then  being  no  question  of  the 
Crawley  rights,  they  had  only  to  fix  for 
themselves  the  limits  of  safety,  and  then 
the  value  of  the  minerals,  if  the  pursuers 
asked  too  much,  could  be  settled  by  arbitra- 
tion. Instead  of  that  they  chose  to  resort 
to  litigation  on  a  bad  plea,  and  if  further 
evidence  was  wanted  that  they  meant  it  to 
be  a  war  d  outrance  it  is  found,  I  think,  in 

(1)  the  terms  of  the  report  which  was  pro- 
duced in  the  Inner  House,  and  which  con- 
vinces me  that  for  practical  purposes  of  the 
immediate  safety  of  the  pipe  the  interdict 
need  never  have  applied'  to  Pentland ;  and 

(2)  the  tactics  displayed  in  regard  to  the 
dates  at  which  the  application  was  made 
and  the  reclaiming  notes  taken. 

The  defenders  next  argue  that  on  the 
assumption  that  the  terms  of  the  interdict 
are  different,  yet  nevertheless  under  the 


Crawley  interdict  no  working  was  possible. 
I  am  satisfied  that  they  have  not  made  out 
this  point.  I  believe  the  evidence  of  Mr 
Bankine,  who,  while  candidly  admitting 
that  much  removing  of  the  stoops  under 
the  pipe  would  have  been  unwise,  says 
there  would  have  been  no  difiSculty  in 
driving  through  the  levels  so  as  to  reach 
the  virgin  shale  beyond.  I  am  fortified  in 
this  view  by  the  fact  that  in  the  workings 
that  were  stopped  they  were  taking  un- 
usual precautions,  necessitated  by  the  fact 
that  there  had  been  a  crush  since  the  old 
working.  I  am  perfectly  satisfied  that  if 
the  interdict  had  been  merely  against  in- 
juring the  pipe  there  would  have  been  no 
difficulty  in  getting  at  least  some  of  the 
levels  into  the  virgin  shale,  and  that  conse- 
quently the  shale  famine  to  which  the 
pursuers  were  subjected  would  have  been 
avoided. 

There  remains  the  question  of  damsiges. 
With  the  Lord  Ordinary's  general  remarks 
I  agree,  but  it  is  evident  that  the  case  is 
altered  by  the  alteration  of  the  date.  It 
has  been  settled  by  the  decision  of  the 
Seven  Judges  that  the  wrongous  interdict 
continued  till  February  1898.  The  true 
view  to  take  of  the  situation  is  I  think 
this — The  defenders  are  not  to  be  prejudiced 
by  the  fact  that  the  times  were  biad  and 
that  the  company  was  not  rich.  Accord- 
ingly, a  claim  upon  total  loss  is  I  think 
inadmissible.  On  the  other  hand  it  is 
equally  clear  that  if  the  main  shale  supply 
had  not  been  stopped,  stoppage  of  the 
works  would  not  have  come  when  it  did. 

Now,  the  cost  to  the  company  of  revert- 
ing in  February  1898  to  the  position  from 
which  they  were  unlawfully  excluded  in 
March  1897  seems  to  me  an  additional  ex- 
pense to  which  they  would  have  been  put  if 
they  had  kept  going  by  getting  shale  else- 
where. To  get  shale  elsewhere  was,  I 
think,  physically  possible  by  (1)  reverting 
to  Broxbm-n  shale  at  a  greater  expense,  and 
(2)  keeping  the  main  workings  available  by 
pumping.  Unfortunately  as  this  squares 
neither  with  the  theory  of  damaee  by  the 
pursuers  nor  the  defenders  the  calculation 
IS  not  easily  made  and  must  be  more  or  less 
of  a  rough  estimate.  I  do  not  think  the 
pursuers  can  answer  that  their  expert,  Mr 
Kankiue,  advised  them  not  to  revert  to 
Broxburn.  It  is  true  he  did  so,  but  he  did 
not  say  as  a  mining  engineer  it  was  not  pos- 
sible, and  I  think  a  perusal  of  his  reasons, 
as  given  in  his  report,  shows  that  he  was 
travelling  beyond  the  province  of  a  mining 
engineer  in  the  advice  he  gave,  even  al- 
though he  adds  in  a  half  hearted  manner 
some  considerations  which  are  within  his 
proper  province.  The  pursuers  are  also 
entitled  to  a  certain  sum  to  represent  the 
expenses  of  change  in  going  nack  to  the 
Broxburn  seam  and  then  to  tne  main  seam. 

On  the  whole  matter,  I  am  of  opinion 
that  the  damages  should  be  assessed  at  the 
sum  of  £27,000. 

Lord  M'Laben— I  agree  with  your  Lord- 
ship on  all  the  legal  points  of  the  case,  and 
only  wish  to  add  an  observation  on  the 
subject  of  the  estimation  of  damag^es.    I 
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agree  with  your  Lordship  in  thinking  that 
the  damage  to  which  the  company  is 
entitled  may  be  best  ascertained  by  suppos- 
ing that  they  had  proceeded  to  get  shale  in 
the  most  convenient  way  in  order  to  carry 
on  their  oil  works,  though  the  result  might 
be  that  they  would  make  no  profit  but 
a  very  considerable  loss.  It  seems,  how- 
ever, to  be  recognised  that  it  would  have 
been  better  for  the  company  to  go  on  with 
their  work  for  a  year  or  less,  with  such  shale 
as  could  be  obtained,  rather  than  risk  the 
injury  of  the  machinery  which  would  have 
resulted  from  blowing  out  the  furnaces  and 
stopping  the  works.  Now,  £27,000  seems  a 
very  large  sum  for  a  problematical  loss 
during  the  period  of  ten  months  during 
which  the  company  are  supposed  to  make 
the  best  use  they  can  of  their  existing  shale 
and  working,  and  the  best  use  they  could 
make  of  their  retorts.  I  am  bound  to  say 
that,  having  gone  into  the  figures,  and  after 
making  allowance  for  the  cost  of  keeping  the 
main  shale  seam  open  by  pumping,  and  for  a 
certain  amount  of  restoration  that  would 
have  been  necessary  in  reverting  to  the  main 
shale,  I  have  not  been  able  to  satisfy  myself 
that  a  less  sum  would  suflice.  But  I  may 
add  this,  that  in  estimating  problematical 
damages,  one  is  entitled  to  take  a  rougher 
axe  to  the  operation  than  in  estimating 
damages  whicn  had  accrued,  and  I  cannot 
help  thinking  that  if  the  work  had  been 
continued  on  the  basis  of  our  judgment  the 
company  would  have  found  some  way  of 
lessening  the  expense  —  it  might  be  by 
shortening  the  hours  of  work  at  the  fur- 
naces or  in  some  other  way.  I  should 
therefore  personally  be  disposed  to  make 
a  considerable  abatement  from  the  sum 
brought  out  by  calculation,  but  as  I  under- 
stand that  your  Lordships  ai%  in  agreement 
that  we  should  fix  the  damages  at  the  sum 
of  £27,000,  I  do  not  think  it  necessary  to 
suggest  any  other  figure. 

LoBD  KiNNKAR — I  agree  entirely  with 
your  Lordship  both  on  the  point  of  practice 
and  the  merits  of  the  case ;  and  I  only  add 
with  reference  to  the  question  of  damages 
and  the  basis  on  which  the  damages  are  to 
be  ascertained,  that  I  agree  with  the 
observation  your  Lordship  made,  that  in 
the  application  of  a  principle  in  the  special 
circumstances  of  this  case  we  are  compelled 
to  make  a  somewhat  rough  estimate  of  the 


amount  of  damages  which  we  hold  to  be 
sustained.  I  admit  it  is  a  rough  estimate, 
but  I  am  unable  to  suggest  a  different 
figure  from  your  Lordship  which  would  be 
more  satisfactory  to  my  own  mind  or 
anybody  else's,  and  I  therefore  agree  in  the 
judgment  at  which  your  Lordsliips  have 
arrived. 

The  Lord  Pkbsident  intimated  that 
Lords  KTLiiACHY,  Stobmonth  Darling, 
Low,  and  Pbabson  concurred  in  his  opinion 
on  that  branch  of  the  case  which  had  been 
heajxl  before  Seven  Judges. 

The  Court  pronounced  the  following 
interlocutors : — 

"The  Lords  of  the  First  Division  alonp 
with  three  Judges  of  the  Second  Divi- 
sion having  heard  counsel  for  the  parties 
on  the  preliminary  plea  stated  by  the 
defenders  in  terms  of  their  minute  of 
amendment,  viz.,  that  the  present 
action  is  excluded  by  section  1  of  the 
Public  Authorities  Protection  Act  1803, 
and  on  the  pleas  stated  in  answer 
thereto  by  pursuers  in  terms  of  their 
note  and  minute  of  amendment,  in 
conformity  with  the  opinions  of  the 
whole  Judges,  Repel  the  said  plea  stated 
by  the  defenders,  and  decern." 

"The  Lords  having  considered  the 
reclaiming-note  for  the  pursuers  against 
Lord  Pearson's  interlocutor  dated  18th 
March  1005,  and  also  the  reclaiming 
note  for  the  defenders  against  said 
interlocutor,  and  having  heard  counsel 
for  the  parties,  Becal  said  interlocutor 
except  in  so  for  as  it  finds  the  pursuei-s 
entitled  to  expenses:  Dei'ern  against  the 
defenders  for  paynient  to  the  pursuers 
of  the  sum  of  £27,000  sterling:  Adhere 
to  the  Lord  Ordinary's  finding  as  to 
expenses :  Find  the  pursuers  entitled  to 
additional  expenses  since  the  date  of 
the  interlocutor  reclaimed  against,  in- 
cluding the  expenses  reserved  in  terms 
of  interlocutors  dated  6th  and  13th  July 
1006 ;  and  remit  the  account,"  &c. 

Counsel  for  the  Pursuers— Clyde,  K.C.— 
Morison— Pitman.  Agents— Drummond  & 
Reid,  W.S. 

Counsel  for  the  Defenders — The  Dean  of 
Faculty  (Campbell,  K.O.)— Cooper,  K.C.— 
Macphail.  Agents  —  Millar,  Kobson,  & 
M'Lean,  W.S. 
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REPORTS  OF  OASES  IN  HODSE  OF  LORDS  AND  PRIVY 
COUNCIL,  WHICH,  THOUGH  NOT  ORIGINATING  IN 
SCOTLAND,  DEAL  WITH  QUESTIONS  OF  INTEREST 
IN  SCOTS  LAW. 


PRIVY    COUNCIL. 

Tuetday,  May  16,  1905. 

NATIONAL  TRUSTEES,  EXECUTORS, 
AND  AGENCY  COMPANY  OF  AUS- 
TRALASIA V.  GENERAL  FINANCE 
AGENCY  AND  GUARANTEE  COM- 
PANY OF  AUSTRALIA. 

(On  Appeal  fboh  thb  Supreme 
Court  of  Victoria.) 

Trust — Liability  of  Truateea — Payment  to 
Party  not  Entitled  Made  bona  fide  and 
on  Advice  of  Solicitors. 

Circumstances  in  which  held  that 
trustees  who,  acting  in  bona  fide  and 
on  the  advice  of  competent  solicitors, 
paid  away  a  part  of  the  trust  estate  to 
persons  who  were  not  legally  entitled 
to  it,  were  liable  to  mtuce  good  the 
amount  to  the  assignees  of  the  persons 
leg^y  entitled,  and  were  not  protected 
by  section  3  of  the  Victorian  Trusts 

Acts  igoi. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Victoria. 

The  facts  appear  from  the  judgment  of 
their  Lordships. 

Section  3  of  the  Victorian  Trusts  Act 
1901  corresponds  with  section  3  of  the 
Judicial  Trustees  Act  1806  (59  and  00  Vict, 
c.  35),  which  is  as  follows:— "If  it  ap- 
pears to  the  court  that  a  trustee,  whether 
appointed  under  this  Act  or  not,  is  or  may 
be  personally  liable  for  any  breach  of  trust, 
whether  the  transaction  alleged  to  be  a 
breach  of  trust  occurred  before  or  after  the 
passing  of  this  Act,  but  has  acted  honestly 
and  reasonably,  and  ought  fairly  to  l»e 
excused  for  the  breach  of  trust  and  for 
omitting  to  Obtain  the  directions  of  the 
court  in  the  matter  in  which  he  committed 
such  breach,  then  the  court  may  relieve 
the  trustee  either  wholly  or  partly  for 
personal  liability  for  the  same." 
Their  Lordships' judgmentwasdelivered  by 

Sir  Ford  North— This  is  an  appeal  from 
a  judgment  of  the  Full  Court  of  the  State 
of  Victoria  (Madden,  C.J.,  Hodges  and 
Hood,  JJ.)  aflirming  the  judgment  of 
k  Beckett,  J.,  in  the  Supreme  Court,  hold- 
ing the  appellants  liable  for  breach  of  trust 


in  not  having  paid  to  the  respondents  their 
share  in  a  trust  estate.    The  material  facts 
are  as  follows: — ^Roderick  McDonell  (who 
died  in  1858)  bequeathed  his  personal  estate 
to  trustees  upon  trust  to  get  in  the  same 
and  pay  one  clear  fourth  part  to  his  wife 
absohitely,  and  to  invest   the  residue  and 
pay  the  annual    income   to   his  daughter 
Ann  Howe  during  her  life,  and  after  her 
death  to  hold    the  principal  in   trust  for 
her  children  who  should  attain  twentv-one, 
or  if   daughters   marry,   in  equal    shares. 
Six  children  of  Ann  Howe  attained  vested 
interests,  and  one  of   them,  Mary  Grace 
Howe,  intermarried  with  John  Fraser  in 
Julvl872.   MaryGraceFi-aserdied  in  August 
187o  intestate,  and  administration   to  her 
estate  was  granted  to  her  husband  John 
Fraser,  who,  by  the  law  of  the  Colony  as  it 
then  stood,  was  absolutely  entitled  to  the 
whole  of  her  personal  estate.    She  left  two 
children  only.    By  an   Act  of  the  Colony, 
which  came  intooperatiou  on  13th  December 
1884  (48  Vict.,  No.  828,  sec.  25)— the  Married 
Women's  Property  Act  1884 — it  w^as  pro- 
vided that  the  estate,  real  and  personal,  as 
to  which  any  married  woman  died  intestate 
after  the  commencement  of  the  Act,  should, 
after  payment  of  duties  and  funeral,  ad- 
ministration, or  testamentary  expenses  and 
debts,  be  distributable  between  her  husband 
and  her  children  or  next-of-kin,  in  the  like 
manner  and  proportion  in  which  the  estate, 
real  and  personal,  as  to  which  a  married 
man     died     intestate     was    distributable 
between    his  widow  and   his  children   or 
next-of-kin.     By  an  indenture  dated   the 
6th   February  1891    John  Fraser  assig^^ 
to    the    respondents    all    his    share    and 
interest    in    the   personal    estate    of    the 
testator  McDonell,  and  in  the  estate  of  the 
said  Mary  Grace  Fraser,  whether  as  her 
husband,  or  administrator,  or  otherwise, 
by  way  of  mortgage,  for  securing  £660  with 
interest.     John   Frifiser  died   intestate  in 
June  1891  without  having  paid  any  of  the 

Srincipal  or  interest  due  on  the  mortgage. 
To  administration  was  taken  out  to  aim. 
By  an  indenture  dated  the  8th  July  1896 
the  appellant  company  (hereinafter  called 
the  Trustee  Company),  .and  their  managing 
director  Walter  Madden,  were,  in  exercise 
of  a  power  contained  in  McCionell's  will, 
appointed  trustees  of  that  will,  and  the 
investments  representing  the  residue  of  his 
estate  were  transferred  to  the  new  trustees. 
On  the  18th  December  1897  Anne  Howe. 
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the  tenant  for  life,  died,  and  the  trust  estate 
became  distributable.  The  trustee  com- 
panv  employed  a  firm  of  high  standing  at 
Melbourne  as  their  solicitor  in  connection 
with  McDonell's  trust;  and  thev  in  March 
1886  took  out  in  the  name  of  tne  Trustee 
Company  letters  of  administration  de  bonis 
non  to  Mrs  Praser,  with  full  knowledge  of 
the  actual  date  of  her  death.  Notwith- 
standing this  the  solicitors  by  some  extra- 
ordinary slip  advised  the  Trustee  Company 
and  their  officers  that  the  two  children  of 
Mrs  Fraser  were  entitled  in  equal  shares  to 
her  share  in  McDonell's  estate — as  to  two- 
thirds  thereof  in  their  own  right,  and  as  to 
one-third  as  beneficiaries  under  their  father, 
assuming  that  he  left  no  debts.  On  the 
13th  June  1898  Mr  Joy,  then  acting  as 
liquidator  of  the  respondents,  wrote  to  the 
manager  of  the  Trustee  Conipany  reminding 
them  of  the  mortgage,  and  warning  them 
against  distributing  any  part  of  McDonell's 
trust  estate,  as  the  respondents  were  en- 
titled to  John  Fraser's  proportion.  On  the 
30th  September  1808  Mr  Macoboy,  the 
secretary  of  the  Trustee  Company,  who  had 
charge  of  this  estate  under  Mr  Madden, 
the  managing  director,  and  was  in  personal 
communication  with  the  solicitors  on  the 
subject,  had  an  interview  with  Joy  with 
respect  to  the  assignment;  and  he  states 
that  he  inforn^ed  Joy  that  his  company 
would  get  one-third  and  the  EYasers  two- 
thirds,  and  that  Joy  raised  no  question  as 
to  this.  The  respondents  seem  to  have 
accepted  this  statement  as  to  their  rights 
without  verification,  though  a  reference  to 
their  mortgage  would  have  shown  the  date 
of  Mrs  Fraser's  death.  Questions  were 
raised  by  John  Fraser's  children  as  to  the 
validity  of  his  mortgage,  and  what,  if 
anything,  was  due  upon  it;  and  in  con- 
sequence one-third  or  Mrs  Fraser's  share 
was,  under  the  Colonial  Act  for  the  relief 
of  trustees,  paid  into  Court  by  the  Trustee 
Company  in  March  and  August  1899.  The 
other  two-thirds  were,  about  August  1890, 
divided  between  her  two  children.  It  does 
not  appear  how  the  money  paid  into  Court 
was  ultimately  dealt  with.  It  is  shown 
by  the  evidence  of  Mr  Macoboy  that  the 
solicitors  of  the  Trustee  Company  did  at  a 
subsequent  date  discover  and  inform  that 
company  that  they  had  made  a  mistake  in 
advising  them  that  J.  Fraser  was  entitled 
to  one-third  only ;  but  no  information  as 
to  this  was  given  to  the  respondents.  They 
seem,  however,  to  have  subsequently  dis- 
covered the  mistake  for  themselves,  and  on 
the  30th  December  1002  their  solicitors 
wrote  to  the  Trust  Company  that  the  re- 
spondent company,  as  Fraser's  assignee, 
was  entitled  to  the  whole  of  his  late  'wife's 
share,  or  so  much  thereof  as  would  satisfy 
their  claim,  and  asked  for  a  statement  of 
Mrs  Fraser's  estate ;  to  which,  on  the 
following  day,  Mr  Madden  made  the  dis- 
ingenuous answer  that  the  money  was  paid 
into  Court  by  the  Trust  Company  in  1899. 
The  respondents'  solicitors,  however,  in- 
sisted upon  their  claim  to  the  whole  of  the 
share  in  the  trust  funds  to  which  Mrs 
Fraser  was  entitled;  and  not  having  re- 
ceived any  satisfactory  reply,  the  respon- 


dents, on  the  11th  March  1903,  issued  the 
writ  in  this  action  to  recover  the  amount 
improperly  paid  by  the  Trustee  Company  to 
her  children,  and  obtained  judgment  in 
their  favour  for  £673, 18s.  lOd.  and  interest. 
This  was  affirmed  on  appeal,  and  the 
present  is  an  appeal  from  those  decisions. 
The  appellants  counsel  rested  their  case 
upon  three  grounds — (1)  That  the  Trust 
Company  had  paid  the  moneys  to  Mrs 
Fraser's  children  upon  the  advice  of  com- 
petent legal  advisers,  and  therefore  there 
was  no  breach  of  trust,  (2)  that  the  respon- 
dents were  estopped  by  their  conduct  from 
disputing  the  validity  of  the  payment,  and 
(3)  that  the  Trust  Company  were  protected 
by  section  3  of  the  Trusts  Act  1901.  With 
respect  to  the  first  point,  it  is  clear  beyond 
all  question  that  John  Fraser  was  entitled 
to  the  whole  of  his  wife's  share  in  the  trust 
estate,  and  not  to  one-third  only ;  and  that 
the  payment  of  two-thirds  to  Mrs  Fraser's 
children  instead  of  to  the  respondents  was 
a  breach  of  trust.  The  fact  that  such 
payment  was  made  through  the  bad  advice 
of  the  solicitors  of  the  Trust  Company  is  no 
defence.  In  Doyle  v.  Blake,  2  Sch.  &  Lef. 
231,  Lord  Redesdale  said — "I  have  no  doubt 
that  they"  (the  executors)  "meant  to  act 
fairly  and  honestly,  but  they  were  mis- 
advised ;  and  the  Court  must  proceed,  not 
upon  the  improper  advice  under  which  an 
executor  may  have  acted,  but  upon  the 
acts  he  has  done.  If,  under  the  best  advice 
he  could  procure,  he  acta  wrongly,  it  is  his 
misfortune ;  but  public  policy  requires  that 
he  should  be  the  person  to  suffer."  And 
there  are  many  similar  decisions  in  the 
books.  The  appellants  relied  on  the  case 
of  Speight  v.  Gaunt,  50  L.T.  Rep.  330,  9  App. 
Cos.  1,  in  which  a  trustee  employed  a 
broker  to  purchase  certain  securities  for  a 
trust.  The  broker  said  that  he  had  done 
so,  and  produced  a  bought  note  and  asked 
for  the  money  to  complete  as  next  day  was 
pay  day,  and  the  trustee  gave  him  the 
necessary  cheques,  which  the  broker  mis- 
applied. In  a  suit  to  make  the  trustee 
liable,  it  was  held  that  the  payment  to  the 
broker  was  made  in  the  usual  and  regular 
course  of  business,  aiid  that  the  trustee  was 
not  liable— in  other  words,  there  was  not 
any  breach  of  trust.  The  present  is  a  very 
different  case.  The  second  point  raised  for 
the  appellants  was  that  the  respondents' 
conduct  induced  them  to  believe  that  they 
admitted  the  title  of  Mrs  Fraser's  children 
to  the  two-thirds,  and  that  they  acquiesced 
in  and  assented  to  the  payment  to  them. 
Unfortunately  for  the  appellants  there  are 
no  facts  upon  which  such  an  argument  can 
be  based.  There  is  not  a  shred  of  evidence 
to  show  that  the  respondente  were  consulted 
about,  or  approved  of,  or  assented  to,  or 
even  were  aware  of,  such  payment  beiiig 
made.  It  is  the  common  case  of  all  parties 
that  at  that  time  everyone  believed  that 
John  Fraser,  and  the  respondents  through 
him,  were  interested  in  one-third  only,  and 
that  the  application  of  the  rest  of  the  fund 
was  a  matter  in  which  the  respondents  hnd 
no  concern.  Any  request  to  them  to 
concur  in  the  payment  of  the  two-thirds  to 
I   the  children  would  prolmbly  have  led  to  an 
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investigation  of  the  facts,  and  resulted  in 
the  institution  of  this  action  some  years 
before  1903.  It  is  true  that  the  respondents 
did  not  ask  for  more  than  one-third ;  but 
they  had  been  informed  by  the  Trust  C!om- 
pany  that  this  was  all  to  which  they  were 
entitled,  and  the  Trust  Company  cannot 
complain  that  the  respondents  accepted 
and  acted  on  that  statement.  They  did 
not  discover  the  error  till  long  afterwards. 
There  is  no  evidence  that  they  in  any  way 
misled  the  Trust  Company ;  on  the  contrary, 
the  Trust  Company  misled  them.  The  third 
point  raised  on  the  appellants'  behalf  was 
that,  even  if  there  was  a  breach  of  trust, 
they  should  be  relieved  therefrom  by  virtue 
of  section  3  of  the  Trusts  Act  1901,  which 
corresponds  with  section  3  of  the  English 
Act,  60  and  60  Yict.  c.  36.  That  section  is 
as  follows : — "  If  it  appears  to  the  Supreme 
Court  that  a  trustee  is  or  may  be  personally 
liable  for  any  breach  of  trust,  whether  the 
transaction  alleged  to  be  a  breach  of  trust 
occurred  before  or  after  the  passing  of  this 
Act,  but  has  acted  honestly  and  reasonably, 
and  ought  fairly  to  be  excused  for  the 
breach  of  trust,  and  for  omitting  to  obtain 
the  directions  of  the  Court  in  the  matter  in 
which  he  committed  such  breach,  then  the 
Court  may  relieve  the  trustee  either  wholly 
or  partly  from  personal  liability  for  the 
same."  The  Courts  in  the  Colony  have 
found  that  the  appellants  acted  honestly 
and  reasonably,  and  their  Lordships  are 
prepared  to  deal  with  the  case  upon  that 
footing.  Mr  Terrell  contended  that  these 
two  things  being  established,  the  right  to 
relief  followed  as  a  matter  of  course;  but 
that  is  clearly  not  the  construction  of  the 
Act.  Unless  both  are  proved  the  Court 
cannot  help  the  trustees;  but  if  both  are 
made  out,  there  is  then  a  case  for  the  Court 
to  consider  whether  the  trustee  ought  fairlv 
to  be  excused  for  the  breach  looking  at  all 
the  circumstances.  It  is  a  very  material 
circumstance  that  the  appellants  are  a 
limited  joint  stock  company  formed  for 
the  purpose  of  earning  profits  for  their 
shareholders ;  part  of  their  business  is  to 
act  as  trustees  and  executors ;  and  they  are 
paid  for  their  services  in  so  acting  oy  a 
commission  which  the  law  of  the  Colony 
authorises  them  to  retain  out  of  trust  funds 
administered  by  them  in  addition  to  their 
costs.  What  they  now  ask  the  Court  to 
do  is  to  allow  them  to  retain  a  sum  of 
money  to  which  the  respondents'  title  is 
clear,  in  order  thereby  to  relieve  the  Trust 
Company  from  a  loss  which  they  have 
incurred  in  the  course  of  their  business  by 
reason  of  their  having  paid  a  like  sum  to 
wrong  parties.  The  position  of  a  joint 
stock  company  which  undertakes  to  per- 
form for  reward  services  it  can  only  per- 
form through  its  agents,  and  has  been 
misled  by  those  agents  to  misapply  a  fund 
under  its  charge,  is  widely  different  from 
that  of  a  private  person  acting  as  gratuitous 
trustee.  And  without  saying  that  the 
remedial  provisions  of  the  section  should 
never  be  applied  to  a  trustee  in  the  position 
of  the  appellants  their  Lordships  think 
that  it  is  a  circumstance  to  be  taken  into 
account,  and  they  do  not  find  here  any  fair 


excuse  for  the  breach  of  trust,  or  any  reason 
why  the  respondents  who  have  committed 
no  fault,  should  lose  their  money  to  relieve 
the  appellants  who  have  done  a  wrong 
and  have  denied  the  respondents'  title. 
And  that  is  not  quite  all.  If  trustees  do 
unfortunately  lose  part  of  a  trust  fund  by 
a  breach  of  trust,  the  least  that  can  be 
expected  of  them  is  that  they  should  use 
their  best  endeavours  to  recover  the  fund, 
or  so  much  thereof  as  is  practicable,  for 
their  cestui  que  trusts.  In  the  present  case 
there  seems  to  be  some  g^und  for  thinking 
that  other  proceedings  were  open  to  the 
Trust  Company  by  which  any  loss  to  them 
might  have  been  averted,  at  any  rate  to 
some  extent ;  but  it  does  not  appear  that 
the  Trust  Company  have  taken  any  such 
steps,  or  made  any  attempt  whatever  to 
replace  the  fund  or  relieve  the  respondents 
from  loss;  nor  have  they  condescended  to 
give  the  Court  any  explanation  or  reason 
why  they  have  abstained  from  doing  so. 
It  may  oe  that  the  solicitors  would  be 
willing  or  might  be  compelled  to  make 
good  uie  loss  if  the  Trust  Company  should 
find  they  cannot  obtain  relief  elsewhere. 
The  Courts  in  the  Colony  held  that  under 
these  circumstances  the  appellants  had  not 
made  out  any  case  for  relief  under  the  Act ; 
and  their  Lordships  agree  with  them.  Their 
Lordships  will  therefore  humbly  advise 
His  Majesty  that  this  appeal  should  be 
dismissed.  The  appellants  must  pay  Uie 
costs. 

Their  Lordships  dismissed  the  appeal. 

Counsel  for  the  Appellants— H.  Terrell, 
K.C.— Vaughan  Hawkins.  Agent — George 
M.  Light,  Solicitor. 

Counsel  for  the  Respondents— Warming- 
ton,  K.C. — A.  H.  Jessel.  Agents— Hicks, 
Arnold,  &  Mozley,  Solicitors. 


HOUSE  OF   LORDS. 

Monday,  July  3. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Davey  and  Robertson.) 

CORPORATION  OF  SHEFFIELD  v. 
BARCLAY  AND  OTHERS. 

(On  Appeal  from  thk  Court  of 
Appeal  in  England.) 

Company  —  Indemnity  —  Fotyed  Transfer 

of  Stock— Innocent  Presentment  for  Be^is- 

traiion — Implied  Contraiel  to  Indemnify. 

Where   a   person    invested    with    a 

statutory  or  common    law  duty  of  a 

ministerial  character  is  called  upon  to 

exercise    that    duty   on    the   request, 

direction,  or  demand  of  another,  and 

without  any  default  on  his  own  part 

acts  in  a  manner  which  is  apparently 

legal,  but  is  in  fact  illegal  and  a  breach 

of  the  duty,  and  thereby  incurs  liability 

to  third  parties,  there  is  implied    by 

law  a  contract  by  the  person  making 
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the  request  to  keep  indenanifled  the 
person  having  the  duty  against  anv 
liability  which  may  result  rrom  such 
exercise  of  the  supposed  duty.  And  it 
makes  no  difference  that  the  person 
making  the  request  is  not  aware  of 
the  invalidity  in  his  title  to  make  the 
request. 

A  and  B  were  the  joint  and  registered 
owners  of  a  certain  corporation  stock. 
A,  in  fraud  of  B,  forged  a  transfer  in 
favour  of  C  &  Co.,  a  firm  of  bankers, 
who  advanced  him  money  on  the 
security  of  the  stock.  O  s,  Co.  for- 
warded the  transfer  to  the  corporation 
with  a  request  that  the  stock  should  be 
registered  and  a  new  certificate  issued 
in  C's  name.  This  was  done  and  G 
transferred  the  stock  to  D  for  value. 
G  &  Go.  and  D  and  the  corporation, 
all  of  them,  acted  in  good  faith  in 
ignorance  of  A's  fraud,  and  without 
negligence.  B,  upon  discovering  the 
fraud,  brought  an  action  gainst  the 
corporation  and  recovered  from  them 
the  value  of  his  interest  in  the  stock. 

Held,  in  an  action  by  the  corporation 
against  C  &  Co.,  that  the  latter  were 
bound  to  indemnify  the  former.    Judg- 
ment of  the  Gourt  of  Appeal  reversed. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Williams,  Romek,  and 
Stirling,  L.J  J.)  reversing  a  judgment  of 
Lord  Alvebstonk,  C.J. 

The  facts  of  the  case  are  sufficiently 
indicated  in  their  Lordships'  opinions. 
At  delivering  judgment— 
Lord  Chancbtllob  (Halsbury)— In  this 
case  two  persons,  Timbrell  and  Honnywill, 
were  joint  owners  of  corporation  stock 
createa  under  a  local  Act  of  Parliament. 
Timbrell,  in  fraud  of  Honnywill,  forged 
a  transfer  of  the  stock  and  borrowed 
money  on  the  security  of  the  stock  which 
the  transfer  was  supposed  to  have  trans- 
ferred. A  bank  wnich  lent  the  money 
sent  the  transfer  to  the  proper  officer 
of  the  corporation  and  demanded,  as 
they  were  entitled  to  do  if  the  transfer 
was  a  genuine  one,  that  they  should  be 
registeied  as  holders  of  the  stock.  The 
corporation  acted  upon  their  demand ;  they 
transferred  the  stock  into  the  names  of 
the  bank,  and  the  bank  in  ordinary  course 
transferred  it  to  holders'  for  value.  The 
corporation  also  in  ordinary  course  issued 
certificates,  and  the  holders  of  these  certifi- 
cates were  able  to  establish  their  title 
against  the  corporation,  who  were  estopped 
from  denying  that  those  whom  they  had 
registered  were  the  stockholders  entitled. 
Honnywill  after  the  death  of  Timbrell 
discovered  the  forgery  that  had  been  com- 
mitted and  compelled  the  corporation  to 
restore  the  stock,  and  the  question  in  the 
cause  is  whether  the  corporation  has  any 
remedy  against  the  bank  who  caused  them 
to  act  upon  a  forged  transfer,  and  so  render 
themselves  liable  to  the  considerable  loss 
which  they  have  sustained.  Now,  apart 
from  any  decision  upon  the  question  (it 
being  taken  for  granted  that  all  the  parties 
were  honest),  I  should  have  thought  that 


the  bank  were  clearly  liable.  They  have  a 
private  bargain  with  a  customer.  Upon 
nis  assurance  they  take  a  document  from 
him  as  a  security  for  a  loan,  which  they 
assume  to  be  genuine.  I  do  not  suggest 
that  there  was  any  negligence  —  periiaps 
business  could  not  go  on  if  people  were 
suspecting  forgery  in  every  transaction — 
but  their  position  was  obviously  very 
different  from  that  of  the  corporation. 
The  corporation  is  simply  ministerial  in 
registering  a  valid  transfer  and  issuing 
fresh  certificates.  They  cannot  refuse  to 
register,  and  though  for  their  own  sake 
they  will  not  and  ought  not  to  register  or 
to  issue  certificates  to  a  person  who  Ls  not 
really  the  holder  of  the  stock,  yet  they 
have  no  machinery,  and  they  cannot  in- 
quire into  the  transaction  out  of  which  the 
transfer  arises.  The  bank,  on  the  other 
hand,  is  at  liberty  to  lend  their  money  or 
not.  They  can  make  any  amount  of  in- 
quiries if  they  like.  If  they  find  that  an 
intending  borrower  has  a  co-trustee,  they 
ask  him  or  the  co-trustee  himself  whether 
the  co-trustee  is  a  party  to  the  loan,  and  a 
simple  question  to  the  co-trustee  would 
have  prevented  the  fraud.  They  take  the 
risk  of  the  transaction  and  lend  tne  money. 
The  security  given  happens  to  be  in  a  form 
that  requires  registration  to  make  it 
available,  and  the  bank  "demand,"  as  if 
genuine  transfers  are  brought  they  are 
entitled  to  do,  that  the  stock  shall  be 
registered  in  their  name  or  that  of  their 
nominees,  and  they  are  also  entitled  to 
have  fresh  certificates  issued  to  themselves 
or  nominees.  This  was  done,  and  the 
corporation  by  action  on  this  "demand" 
have  incurred  a  considerable  loss.  As  I 
have  said,  I  think  that  if  it  were  rea  integra 
I  should  think  that  the  hank  were  liable ; 
but  I  do  not  think  that  it  is  res  integra, 
but  it  is  covered  by  authority.  In  Dugdale 
v.  Lovenng(2S.  L.T.  Bep.  155,  L.  Rep.  10  G.  P. 
190)  Mr  Cave,  arg^iing  for  the  plaintiff, 
put  the  proposition  thus — "  It  is  a  general 
principle  of  law  when  an  act  is  done  by 
one  person  at  the  request  of  another, 
which  act  is  not  in  it«elf  manifestly  tor- 
tious to  the  knowledge  of  the  person  doing 
it,  and  such  act  turns  out  to  be  injurious  to 
the  rights  of  a  third  party,  the  person  doing 
it  is  entitled  to  an  indemnity  from  him  who 
requested  that  it  should  be  done."  This, 
though  only  the  argument  of  counsel,  was 
adopted  and  acted  upon  by  the  Court,  and 
I  believe  that  it  accurately  expresses  the 
law.  Qualifications  have  been  constantly 
introduced  into  the  discussion  which  I 
think  have  led  to  some  confusion;  they 
are  not  really  qualifications  of  the  principle 
here  enunciated  at  all,  but  the  expression 
of  principles  which  would  render  the 
application  of  the  principle  in  question 
erroneous.  One  is  tnat  there  is  no  right 
of  contribution  between  tortfeasors,  and 
the  other  is  to  distinguish  the  right 
insisted  upon  from  the  ordinary  remedy 
in  damages  against  a  person  who  has 
caused  injury  by  intentional  falsehood. 
Neither  of  these  questions  has  any  relation 
to  what  is  here  in  debate.  The  principle 
insisted  upon  by  Mr  Cave  in  his  argument 
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quoted  above  ha«  been  undoubtedly  sanc- 
tioned as  part  of  the  law  by  several  old 
decisions,  and  I  think  that  the  principle 
as  enunciated  is  well  established.  With 
respect  to  the  case  of  the  sheriff  emoted  in 
the  Court  of  Appeal  (Collins  v.  jEvam,  5 
Q.B.  820)  I  think  that  it  has  been  over- 
looked that  the  sheriff  was  executing  a 
genuine  writ,  and  the  information  he 
received  was  given  to  him  to  aid  him  in 
the  execution  of  the  ofHce,  which  by  law 
he  was  bound  to  execute,  and  the  informa- 
tion (for  it  was  no  more)  was  g^ven  to  him 
in  good  faith;  but  can  anyone  suppose 
that  if  anyone  brought  a  forged  writ 
and  called  upon  the  sheriff  to  execute  it, 
such  person  would  not  be  liable  to  in- 
demnify the  sheriff?  I  cannot  think  that 
there  would  be  any  doubt  on  that  subject, 
but  the  genuineness  or  otherwise  of  the 
document  to  which  the  corporation  were 
called  upon  to  give  effect  made  the  whole 
difference,  and  I  think  that  both  upon 
principle  and  authority  the  corporation 
are  entitled  to  recover,  and  I  move  your 
Lordships  accordingly. 

Lord  Davey  —  The  appellants  are 
suing  the  respondents  upon  an  implied 
contract  to  indemnify  them  against  the 
liability  which  has  been  incurred  by  them 
in  these  circumstances.  On  the  11th  April 
1893  the  respondents,  Barclay  &  Company, 
Limited,  forwarded  to  the  appellants  a 
transfer  of  Sheffield  Corporation  stock 
purporting  to  be  executed  by  two  persons 
named  Timbrell  and  Honnywill,  who  were 
the  registered  holders  of  the  stock,  in 
favour  of  the  respondent  Barclay,  with  a 
request  to  the  appellants  to  register  the 
name  of  the  last  named  respondent,  and 
forward  new  certificates  in  due  course. 
The  appellants  acted  upon  this  request, 
and  granted  a  new  certificate  to  the 
respondent  Barclay,  who  afterwards  trans- 
ferred the  stock  for  value  to  third  parties. 
The  names  of  Barclay's  transferees  were 
registered  in  due  course,  and  it  is  admitted 
that  they  obtained  a  good  title  against  the 
appellants.  All  parties  believed  that  the 
signatures  to  the  transfer  from  Timbrell 
and  Honnywill  were  genuine,  but  in  fact 
Honnywill's  signature  nad  been  forged  by 
Timbrell.  It  was  not,  however,  until  1899, 
after  Timbrell'a  death,  that  Honnywill 
discovered  the  fraud,  and  he  thereupon 
brought  an  action  against  the  present 
appellants  for  rectification  of  the  register 
and  other  relief,  and  recovered  judgment 
against  the  appellants,  under  which  they 
have  incurred  a  large  liability.  On  these 
facts  the  Lord  Chief-Justice,  who  tried  the 
action,  has  held  that  the  appellants  are 
entitled  to  be  indemnified  by  the  respon- 
dents against  the  liability  which  they  have 
incurred,  but  his  judgment  has  been 
reversed  by  the  Court  of  Appeal.  Before 
referring  to  the  numerous  authorities  which 
have  been  cited,  I  will  first  state  the  grounds 
upon  which  I  have  come  to  the  conclusion 
that  the  Lord  Chief -Justice  was  right  and 
that  his  judgment  should  be  restored.  Not 
much  turns  upon  the  particular  provisions 
in  the  corporation's  private  Act  of  1883  as 


to  the  transfer  of  their  debenture  stock  or 
the  keeping  of  the  register  or  the  issue  of 
certificates  of  title.  They  for  the  most 
part  follow  the  lines  of  the  similar  provi- 
sions in  the  Companies  Clauses  Act.  I 
think  that  the  appellants  have  a  statutory 
duty  to  register  all  valid  transfers,  and  on 
the  demand  of  the  transferee  to  issue  to 
him  a  fresh  certificate  of  title  to  the  stock 
comprised  therein.  But  of  course  it  is  a 
breach  of  their  duty  and  a  wrong  to  the 
existing  holders  of  stock  for  the  appellants 
to  remove  their  names  and  register  the 
stock  in  the  name  of  the  supposed  trans- 
feree if  the  latter  has  in  fact  no  title  to 
reqiiire  the  appellants  to  do  so.  And  it 
makes  no  dinerence  that  the  appellants 
were  not  aware  of  the  invalidity  of  the 
transfer  or  could  not  with  reasonable 
diligence  have  discovered  it.  I  am  further 
of  opinion  that  where  a  person  invested 
with  a  statutory  or  common  law  duty  of  a 
ministerial  character  is  called  upen  to 
exercise  that  duty  on  the  request,  direc- 
tion, or  demand  of  another  (it  does  not 
seem  to  me  to  matter  which  word  you  use), 
and  without  any  default  on  his  own  part 
acts  in  a  manner  which  is  apparently  legal, 
but  LB  in  fact  illegal  and  a  oreach  of  the 
duty,  and  thereby  incurs  liability  to  third 

Earties,  there  is  implied  by  law  a  continct 
y  the  person  making  the  request  to  keep 
indemnified  the  person  having  the  duty 
against  any  liability  which  may  result 
from  such  exercise  of  the  supposed  duty. 
And  it  makes  no  difference  that  the  person 
making  the  request  is  not  aware  of  the 
invalidity  in  his  title  to  make  the  request. 

1  think  that  this  is  the  broad  principle  to 
be  deduced  from  such  cases  as  Humphrys 
V.  Pratt,  5  Bli.  N.S.  154;  Betts  v.  GibbxTis, 

2  Ad.  &  E.  57;  Toplia  v.  Grane,  5  Bing. 
N.C.  636,  and  the  other  cases  which  have 
been  cited.  In  Humphrys  v.  Pratt  the 
reasons  for  the  judgment  in  this  House  are 
unfortunately  not  stated  in  the  report,  but 
in  commenting  on  that  case  in  Uollins  v. 
Evans,  5  Q.B.  820,  Tindal,  C.J.,  says:— 
"The  declaration  states  that  the  judgment 
erf ditor  pointed  out  the  goods,  and  re- 
quired the  sheriff  to  take  them.  He  made 
the  sheriff  his  mandatory  or  ag^nt  for  the 
purpose  of  taking  the  goods,  and  if  the 
sheriff,  acting  innocently  in  obedience  to 
that  command,  commits  a  trespass,  there 
is  no  doubt  but  he,  as  any  other  individual 
in  that  position,  whether  sheriff  or  not, 
may  recover  over  against  his  master  or 
principal  the  damages  he  has  lieen  obliged 
to  pay  in  consequence  of  obeying  such 
directions."  In  Toplia  v.  Grane  the  same 
Judge,  after  refeiTing  to  the  evidence  in 
the  case,  says  —  "We  think  this  evidence 
brings  the  case  before  us  within  the  principle 
laid  down  by  the  Court  of  Queen  s  Bench 
in  Betts  v.  Gibbins,  that  where  an  act  has 
been  done  by  the  plaintiff  under  the  ex- 
press directions  of  the  defendant  w^hich 
occasions  an  injury  to  third  parties,  yet,  if 
such  act  is  not  apparently  ill^al  in 
itself,  but  is  done  honestly  and  bona 
fide  in  compliance  with  the  defendant's 
directions,  he  shall  be  bound  to  indemnify 
the    plaintiff    againstv   the    consequences 
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tbereof."     In    Collins   v.    Evans,   on   the 
other  hand,  the  sheriff  'was  entrusted  with 
tbe  execution  of  a  writ  of  ca.  sa.  against 
one  John  Wright,  and  the  defendant  pointed 
out  to  him  a  person  of  the  same  name  as 
the  person  liaole,  and  the  sheriff  acted  on 
the  representation  and  incurred  liability. 
It  was  held  that  the  defendant  was  not 
liable  to  indemnify  the  sheriff,  because  he 
had  merely  made  an  innocent  representa- 
tion to  the  sheriff,  but  had  not  required  the 
sheriff   to  act   upon  such  representation, 
and   had   left  him  to  his  own  discretion 
whether  he  would  act  upon  it  or  not.    It 
has  been  said  that  the  principle  of  these 
decisions   only  applies   to   cases   between 
principal   and   agent  and    employer   and 
employee,  and  the  language  of  Tindal,  G.  J., 
in  his  comment  on  Humphrys  v.  Pratt, 
gives  some  colour  to  that  suggestion.    I  am 
not,  however,  of   that  opinion,   and   the 
contrary  was  decided  in  Dugdale  v.  hover- 
ing (ubi  swp.).    It  may  be  that  the  lan- 
guage of  Tindal,  C.  J.,  was  not  so  felicitous 
as  it  usually  was ;  but  his  meaning  is  plain 
that  the  liability  to  indemnify  the  snerifl 
arose  from  his  having  acted  in  supposed 
execution  of  his  duty  at  the  request  and  by 
the  direction  of  the  creditor.    In  some  cases 
it  is  a  question  of  fact  whether  the  circum- 
stances are  such  as  to  raise  the  implication 
of  a  contract  for  indemnity,  but  in  cases 
like  the  one  now  before  your  Liordships, 
■when  a  person  Is  requested  to  exercise  a 
statutory  duty  for  the  benefit  of  the  person 
making  the  request,  I  think  that  the  con- 
tract ought  to  oe  implied.    It  matters  not 
to  the  corporation  wnether  A  or  B  is  the 
holder  of  stock,  but  to  the  purchaser  who 
has  paid  his  purchase-money,  or  the  banker 
vrho  has  lent  money  on  the  security  of  the 
stock,  it  is  of  vital  interest.    The  Uourt  of 
Appeal  disting^iished  the  sheriff's  cases  on 
the  ground  that  the  request  was  to  execute 
his  duty  in  a  particular  manner.     In  the 
cases  in  question  that  was  so.    But  I  think 
that  the  ar^ment  hceret  i/ih  eortice,  and  is 
neither  logical   nor  maintainable.     It   is 
difiScult  to  imagine  a  case  where  a  person 
should  innocently  request   the  sheriff   to 
execute  a  writ  which  though  apparently 
regular  is  in  fact  fictitious  or  invalid.    If 
such  a  case  be   possible,  it   would  come 
within  the  exact  words  of  Tindal,  C.  J.,  and 
I  entertain  no  doubt  that  the  person  pre- 
senting the  writ  would  be  held  liable  to 
indemnify  the  sheriff.     It  does  not  seem  to 
matter  at  what  stage  of  the  transaction  the 
request  to  do  an  act  which  turns  out  to  be 
outside  the  officer's  duty  is  made.    In  the 
present  case,  as  pointed  out  by  Mr  Bankes, 
the  appellants  ran  no  real  risk  until  they 
issued  the  new  certificate  on  the  demand  of 
the  respondents.      The    judgment   of   the 
learned   Judges   in   the  Court  of  Appeal 
seems  to  be  based  mainly  on  three  grounds 
— (1)  the  decision  of  Lindley,  J.,  in  Anglo- 
American  Telegraph  Company  v.  Spurting 
(5  Q.  B.  Div.  188) ;  (2)  that  there  was  no  con- 
sideration for  the  alleged  contract  of  in- 
demnity ;  (3)  that  the  contract,  if  any,  to 
be  implied  from  the  circumstances  was  a 
warranty  of  their  title  by  the  transferees 
and  not  a  contract  of  indemnity.   The  cases 


of  Sim.  V.  Anglo-American  Telegraph  Com- 
pany {ubi  sup.)  and  Anglo-American  Tele- 
graph Company  v.  Spurting  ^ubi  sup.) 
were  an  action  and  cross  -  action  which 
arose  out  of  a  forged  transfer  of  some  of 
the  company's  stock,  and  were  heard 
together.  The  first  action  was  by  the  per- 
sons claiming  under  the  foraged  transfer 
against  the  company  for  damages  for 
wrongful  removal  of  their  names  from  the 
register  on  discovery  of  the  fraud,  and  the 
cross-action  was  by  the  company  a^^inst 
the  persons  who  had  bi-ought  in  the  iorp;ed 
transfer  for  registration  for  an  indemnity. 
The  learned  Judge  decided  the  first  action 
in  favour  of  the  plaintiffs.  He  also  decided 
the  cross-action  against  the  company.  With 
regard  to  the  transferor,  he  saia — "Suppos- 
ing that  he  knows  nothing  wrong  about  it, 
are  the  company  entitled  to  say  to  him,  'We 
assume  from  the  fact  that  you  bring  this 
transfer  to  us  that  it  is  a  genuine  docu- 
ment'? I  apprehend  that  they  are  not 
entitled  to  say  so  to  him.  They  are  only 
entitled  to  say  to  him,  'We  assume  that 
you  come  honestly  to  us  and  that  you  do 
not  know  that  anything  is  amiss  with  re- 

fard  to  the  transaction.'"  The  learned 
udge  then  stated  his  views  as  to  the  duties 
of  the  company  as  follows : — "  It  appears  to 
me  that  a  duty  is  thrown  on  the  company 
to  look  to  their  own  register,  which  in- 
volves, of  course,  the  looking  after  trans- 
fers of  stock  or  shares  standing  in  the 
names  of  persons  on  the  register,  and  that 
duty  the  company  owe  to  those  who  come 
with  transfers,  and  I  do  not  see  any  corre- 
sponding or  conflicting  duty  on  the  part  of 
tne  person  who  brings  the  transfer,  except, 
of  course,  that  of  bringing  what  he  believes 
to  be  an  honest  document.  I  think  that 
the  true  view  is  this,  that  there  being  no 
negligence  on  the  score  of  want  of  care  on 
either  side,  but  there  being  a  duty  on  the 
part  of  the  company  to  keep  the  register 
correct  and  themselves  to  look  after  the 
transfers  between  innocent  parties,  the 
loss  must  fall  on  the  company.'  There  was 
an  appeal  in  both  cases  and  the  decision  in 
the  first  action  was  reversed,  but  counsel 
for  the  Telegraph  Company  did  not  proceed 
with  the  appeal  in  the  cross-action,  because 
if  they  succeeded  in  the  first  appeal  tbe 
Telegraph  Company  had  not  suffered  any 
damag^.  I  am  of  opinion  that  the  case  of 
Anglo-American  Telegraph  Com^ny  v. 
Spurting  was  also  wrongly  decided  by 
Lindley,  J.,  and  I  respectfully  dissent  from 
both  the  propositions  laid  down  by  him 
and  adopted  by  the  Court  of  Appeal  in  the 
present  case.  I  dissent  from  the  proposi- 
tion that  a  person  who  brings  a  transfer  to 
the  registering'  authority  and  requests  him 
to  register  it  makes  no  representation  that 
it  is  a  genuine  document,  and  I  am  disposed 
to  think  (though  it  is  not  necessary  to  de- 
cide it  in  the  present  case)  that  he  not  only 
affirms  that  it  is  genuine  but  warrants  that 
it  is  so.  I  think  that  this  is  the  result  of 
the  decision  in  Oliver  v.  Bank  of  England 
(86  L.T.  Rep.  248  (1902)  1  Ch.  610),  affirmed 
in  this  House  under  the  name  of  Starkey  v. 
Bank  of  England  (88  L.T.  Rep.  244,  (1803) 
A.G,  114).     It  may  be  argued  with  some 
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force  that  for  this  purpose  no  solid  distinc- 
tion can  be  made  between  the  power  of 
attorney  through  which  the  transfer  of 
consols  is  effected  and  the  deed  of  transfer 
in  the  present  case.  Each  of  these  instru- 
ments, it  may  be  said,  is  put  forward  (w 
evidence  of  the  authority  with  which  the 
person  making  the  application  professes  to 
be  clothed  to  request  the  removal  of  the 
stockholder's  name  and  the  substitution  of 
another  name  in  his  place.  But  however 
this  may  be,  it  is  enough  for  decision  of 
this  appeal  to  say  that  the  deed  of  transfer 
was  put  forward  aa  a  genuine  document, 
and  the  appellants  were  invited  to  act  upon 
it  as  such.  I  am  also  of  opinion  that  the 
authority  keeping  a  stock  register  has  no 
duty  of  keeping  the  register  correct,  which 
they  owe  to  those  who  come  with  transfers. 
Their  only  duty  (if  that  be  the  proper  ex- 
pression) is  one  which  they  owe  to  the 
stockholders  who  are  on  the  register.  This 
point  was  decided  by  all  the  learned  Judges 
who  took  part  in  the  decision  of  the  first 
case  of  Sim  v.  A'nglo-AniRrica.n  Telegraph 
Company  (ubi  sup.).  I  will  content  myself 
with  quoting  the  langfuage  of  Cotton,  L.J. — 
"The  duty  of  the  company  is  not  to  accept 
a  forged  transfer,  and  no  duty  to  make 
inquiries  exists  towards  the  person  bring- 
ing the  transfer.  It  is  merely  an  obligation 
upon  the  company  to  take  care  that  they 
do  not  get  into  difficulties  in  consequence 
of  their  accepting  a  forged  transfer,  and  it 
may  be  said  to  oe  an  obligation  towards 
the  stockholder  not  to  take  the  stock  out 
of  his  name  unless  he  has  executed  a  trans- 
fer; but  it  is  only  a  duty  in  this  sense, 
that  unless  the  company  act  upon  a  genuine 
transfer  they  may  be  liable  to  the  real 
stockholder.  True  i  t  is  that  the  appellants, 
following  what  is  now  the  usual  practice, 
gave  notice  of  the  transfer  which  had  been 
brought  in  to  the  persons  named  as  trans- 
ferors, but  they  had  no  duty  to  do  so,  and 
it  was  done  merely  for  their  own  protection. 
Experience  in  these  cases  shows,  however, 
that  it  is  a  very  poor  protection.  Stirling, 
L.J.,  held  in  this  case  that  the  mere  per- 
formance of  a  duty  imposed  by  law  upon 
anyone  holding  a  definite  legal  position 
does  not  constitute  a  consideration  suffi- 
cient to  support  a  promise  to  him  by  the 
person  to  wnom  the  duty  is  owed.  But^ 
with  great  respect  to  that  very  careful 
judge,  he  overlooked  that  this  very  point 
was  involved  in  the  decision  in  the  case  of 
Oliver  v.  Bank  of  England,  Vaughan 
Williams,  L.J.,  quoted  and  commented 
upon  the  passage  from  the  judgment  of 
Willes,  J.,  in  CoIKtib  v.  Evans  {ubi  sup.) 
where  he  says— "The  fact  of  entering  into 
the  transaction  with  the  professed  agent  as 
such  is  good  consideration  for  the  promise." 
And  it  did  not  occur  either  to  the  learned 
counsel  who  argued  the  case  with  great 
pertinacity  or  to  any  of  the  learned  Judges 
in  the  Court  of  Appeal  or  the  noble  Lords 
in  this  House  to  question  that  the  acting 
by  the  Bank  of  England  on  the  demand  of 
the  supposed  attorney  was  not  a  good  con- 
sideration for  the  promise  by  him  to  war- 
rant the  genuineness  of  the  power  which 
they  held  to  be  established.    Lastly,  it  was 


said  by  Bomer,  L.J.,  that  this  is  not  an 
action  on  a  warranty,  and  that  a  warranty 
and  a  contract  of  indemnity  a.re  distinct, 
one  important  difference  being  the  period 
from  which  the  statute  of  limitations  would 
run.  That,  of  course,  is  so,  and  the  appel- 
lants admit  that  if  they  were  suin^  on  the 
warranty  their  action  would  be  out  of  time. 
But  I  can  see  no  legal  reason  why,  in  cir- 
cumstances like  those  of  the  present  case, 
it  should  not  be  held,  if  necessary,  that  the 
true  contract  to  be  implied  from  those  cir- 
cumstances is  not  only  a  warranty  of  the 
title  but  also  an  agreement  to  keep  the 
person  in  the  position  of  the  appellants 
indemnified  against  any  loss  resulting  to 
them  from  the  transaction.  And  I  think 
that  justice  requires  that  we  should  ao  hold. 
I  agree  with  the  Lord  Chief -Justice  that  as 
between  these  two  innocent  parties  the  loss 
should  be  borne  by  the  respondents,  who 
caused  the  appellants  to  act  upon  an  instm- 
ment  which  turned  out  to  be  invalid.  I  am 
therefore  of  opinion  that  the  appeal  shonld 
be  allowed  and  the  judgment  of  the  Lord 
Chief- Justice  restored  with  costs  here  and 
below. 

Lord  Robebtson  concurred. 

Judgment  appealed  from  reversed. 

Counsel  for  the  Appellants— Danckwerts, 
K.C.-EldonBankes,K.C.-Waddy.  Agents 
— B.  F.  A;  C.  L.  Smith,  Solicitors. 

Counsel  for  the  Respondents — Haldane, 
K.C.  —  Radcliffe,  K.C.  Agents  — Maples, 
Teesdale  &  Co.,  Solicitors. 
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Monday,  July  24. 

(Before  the  Lord  Chancellor  (HalsburyV, 

Lords  Macnaghten,  James  of  Hereford, 

and  Lindley.) 

MAYOR  AND  CORPORATION  OF 
WESTMINSTER  v.  LONDON  AND 
NORTH-WESTERN  RAILWAY 
COMPANY. 

(On  Apphai-  from  the  Court  of 
Appbai-  in  England.) 

Local  Government— Pnhlic  Health — Sani- 
tary Authority— Statutory  Potoer—  Ultra 
Vires— Bona  Fides— Power  to  Make  Sub- 
terranean    Lavatory  —  Lavatory     Con- 
structed Incidentally  Forming  a  Subtcay 
—Buleswhichahould  Govern  Public  Bodies 
in  their  Exercise  of  Statutory  Powers. 
An  Act  of  Parliament  conferred  upon 
a  sanitary  authority  power  to  construct 
lavatories  under  its  streets,   but  con- 
ferred no  power  to  make  subways. 

Held  that  in  constructing  an  under- 
ground lavatory  with  access  from  botii 
sides  of  a  street,  which  constituted  and 
was  in  fact  used  as  a  subway,  the  sani- 
tary  authority  had   not  acted  uUra 
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vvm,  its  primary  intention  having 
been  hofna,  fide  to  construct  a  lavatory 
and  not  a  subway. 

Observed  by  the  Lord  Chaacellor — 
"That  where  the  Legislature  has  con- 
ferred a  statutory  power  to  a  particular 
body,  with  a  discretion  as  to  how  it  is 
to  be  used,  it  is  beyond  the  power  of 
any  court  to  contest  that  discretion, 
assuming  the  thing  done  is  the  thing 
which  the  Legjislature  has  authorised. 

"  By  Lord  Lindley— I  am  not  aware  of 
any  authority  to  show  that  the  High 
Court  can  properly  grant  an  injunction 
to  restrain  a  public  body,  authorised  to 
make  a  particular  work  for  some  public 
purpose,  from  exercising  its  authority 
on  the  ^^und  that  in  the  opinion  of 
ih»  Gonrt  the  work  being  made  is  larger 
or  handsomer  and  more  costly  than  it 
need  have  been  .  .  .  unless  the  Court  is 
of  opinion  that  the  statutory  authority 
is  a  mere  cloak  to  screen  a  really 
unauthorised  work." 

By  Lord  Macnaghten—"  A  public  body 

invested  with  statutory  powers  .   .    . 

must  take  care  not  to  exceed  or  abuse 

its  jpowers.     It  must  keep  within  the 

limits  of  the  authority  committed  to  it. 

It  must  act  in  good  faith.    And  it  must 

act    reasonably  .    .    .  and   have  some 

re&»rd  to  the  interest  of  those  who  mav 

suffer  for  the  good  of  the  community. 

This  was  an  appeal  from  a  judgment  of  the 

Court  of  Appeal  (Williamb,  Stibung,  and 

OozENS-HioiDY,  L.J  J.),  who  had  reversed 

a  decision  of  Joyce,  J. 

The  facts  of  the  case  are  fully  set  forth  in 
their  Lordships'  judgments. 
At  delivering  judgment — 
LoBD  Chakcellob  (Haubbubt)— It  seems 
to  me  that  the  power  of  the  local  authority 
to  erect  certain  public  conveniences  cannot 
be  disputed.  The  shape,  site,  and  extent 
of  them  are  left  to  the  discretion  of  the 
authority  in  question,  and  as  to  the  things 
themselves,  which  under  this  discretion 
have  been  erected.  I  do  not  understand 
that  any  objection  can  be  made.  The 
objections,  so  far  as  they  assume  the  force 
of  legal  objections,  refer  to  the  access  to 
them,  and  to  the  supposed  motives  of  the 
local  authority  in  the  selection  of  the  site. 
Assuming  the  thing  done  to  be  within  the 
discretion  of  the  local  authority,  no  court 
has  power  to  interfere  with  the  mode  in 
which  it  has  exercised  it.  Where  the 
Legislature  has  confided  the  power  to  a 
particular  body,  with  a  discretion  as  to 
now  it  is  to  be  used,  it  is  beyond  the  power 
of  any  court  to  contest  that  discretion. 
Of  course,  this  assumes  that  the  thing  done 
is  the  thing  which  the  Legislature  has 
authorised  —  (see  London,  Brighton,  and 
SoxUh.  Coast  Railway  Comvpany  v.  Trwman, 
64L.T.Rep.  260,  llApp.Cas.46).  It  appears 
to  me  impossible  to  contend  that  these  con- 
veniences are  not  the  things  authorised  by 
the  Legislature.  It  seems  to  me  that  the 
provision  of  the  statute  itself  contemplates 
that  such  conveniences  should  be  made 
beneath  public  roads,  and  if  beneath  public 
roads  some  access  underneath  the  road 
vol-  XUII. 


level  must  be  provided,  and  if  some  access 
must  be  provided  it  must  be  a  measure 
simply  of  greater  and  less  convenience, 
when  the  street  is  a  wide  one,  whether  an 
access  should  be  provided  at  only  one  or  at 
both  sides  of  the  street.  That  if  the  access 
is  provided  at  both  sides  of  the  street  it  is 
possible  that  people  who  have  no  desire  or 
necessity  to  use  the  convenience  will  never- 
theless pass  through  it  to  avoid  the  dangers 
of  crossing  the  carriageway  seems  to  me  to 
form  no  objection  to  the  provision  itself, 
and  I  decline  altogether  to  sit  in  judgment 
upon  the  discretion  of  the  local  authorities 
upon  such  materials  as  are  before  us.  I 
quite  agree  that,  if  thb  power  to  make  one 
kind  of  building  was  fraudulently  used  for 
the  purpose  or  making  another  kind  of 
building,  the  power  given  by  the  Legis- 
lature lor  one  purpose  could  not  be  used 
for  another,  but  I  have  endeavoured  to 
show  that  the  Legislature  did  contemplate 
making  subterranean  works  under  the  road- 
way and  also  access  to  them.  Under  these 
circumstances  I  think  that  it  is  a  question 
of  degree,  and  if  there  be  the  express  provi- 
sion, as  I  think  there  is,  to  make  a  tunnel 
under  the  street  for  the  purpose  of  these 
conveniences,  then  I  think  that  the  ques- 
tion of  its  extent  or  cost  is  a  matter  with 
which  neither  a  court  of  law  nor  of  equity 
has  any  concern,  since  the  thing  contem- 

Slated  by  the  statute  has  been  done,  and 
one  in  the  way  in  which  the  statute  con- 
templated that  it  might  be  done.  That  the 
public  may  use  it  for  a  purpose  beyond 
what  the  statute  contemplated  is  nouung 
to  the  purpose.  I  think  that  the  iudgment 
of  Joyce,  J.,  should  be  restored.  VVith 
respect  to  the  costs  of  this  litigation,  I  can- 
not overlook  the  fact  that  the  local  autho- 
rity made  a  blunder  and  interfered  with 
the  footway.  That  has  now  been  put 
ri^ht,  but  in  the  first  instance  led  to  the 
litigation.  Then  I  think  that  the  negotia- 
tion and  correspondence  was  not  as  candid 
as  it  should  have  been,  and  I  think,  there- 
fore, that  neither  side  in  this  controversy 
should  have  any  costs. 

LoBD  Macnaghten— At  the  southern  or 
lower  end  of  Parliament  Street,  just  before 
you  come  to  Bridge  Street,  where  in  conse- 

Suence  of  recent  improvements  there  is  a 
istance  of  about  100  it.  between  the  opposite 
buildings,  the  appellants  as  the  sanitary 
authority  of  the  city  of  Westminster  have 
constructed  public  lavatories  and  other 
conveniences  for  the  use  of  persons  of  both 
sexes.  These  conveniences  are  placed  under 
the  ground  in  the  middle  of  the  street  as 
far  removed  as  possible  from  the  buildings 
on  either  side.  The  plan  of  the  construction 
is  this — On  each  side  of  the  roadway  there 
is  an  entrance  6  ft.  0  in.  wide  protected  by 
railings  and  leading  by  a  staircase  of  the 
same  width  to  a  passage  or  subway  10  ft. 
wide  and  8  ft.  high  which  runs  the  whole 
way  across  on  a  level  with  the  underground 
conveniences.  Out  of  this  subway  there 
are  openings — two  for  men  and  one  for 
women— into  spacious  chambers,  where  the 
usual  accommcmation  (politely  described  as 
lavatories  and  cloakrooms)  is  provided  on  a 
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large  and  liberal  scale.  All  the  arrange- 
ments seem  to  have  been  designed  and 
carried  out  with  due  regard  to  decency  and 
with  every  possible  consideration  for  the 
comfoi't  or  wayfarers  in  need  of  such  ac- 
commodation. The  London  and  North- 
Western  Railway  Company  are  the  owners 
of  a  large  and  valuable  block  of  buildings 
on  the  east  side  of  Parliament  Street,  hav- 
ing a  frontage  to  Parliament  Street  and  a 
frontage  to  Bridge  Street,  with  vaults 
under  the  pavement  in  Parliament  Street, 
and  a  claim,  for  what  it  is  worth,  to  the  soil 
beneath  the  roadway  up  to  the  midline  of 
the  street.  They  tooK  objection  to  the 
sanitary  works  constf  ucted  by  the  Corpora- 
tion and  sought  to  have  them  removed. 
They  put  their  case  alternatively  as  a  case 
of  trespass  or  of  obstruction  to  the  highway 
causing  special  damage.  The  Corporation 
relied  on  their  statutory  powers  under  the 
Public  Health  (London)  Act  1S91,  which 
authorises  them  to  construct  such  public 
sanitary  conveniences,  and  vests  in  them 
for  the  purpose  the  subsoil  of  the  road, 
exclusive  of  the  footway.  When  the  parties 
came  to  trial  it  was  found  that  owmg  to 
some  mistake  or  inadvertence  the  works  of 
the  Corporation  had  encroached  on  the  foot- 
way. Joyce,  J.,  before  whom  the  case  was 
tried,  ordered  the  Corporation  to  remove 
the  encroachment,  but  made  no  order  as  to 
costs.  On  appeal  by  the  plaintiffs  the 
Court  ordered  the  Corporation  to  "pull 
down  and  remove  the  whole  of  the  sto.ir- 
case,  railings,  and  other  works  placed  by 
the  defendants  upon  the  lands  of  the  plain- 
tiffs other  than  the  conveniences  in  the 
pleadings  mentioned,  and  such  further  por- 
tion of  the  construction  as  the  Court" 
might,  "upon  application,  sanction  as  a  pro- 
per approach  to  tnesaid  conveniences."  The 
order  was  to  be  suspended  pending  an  appeal 
to  this  House,  and  the  Corporation  were  to 
pay  the  costs  of  the  action  and  of  the  appeal. 
The  Corporation  have  acquiesced  in  the 
order  of  Joyce,  J.  Their  only  contention 
now  is  that  the  order  of  the  Court  of  Appeal 
is  wrong.  There  can  be  no  question  as  to 
the  law  applicable  to  the  case.  It  is  well 
settled  that  a  public  body  invested  with 
statutory  powers  such  as  those  conferred 
upon  the  Cforporation  must  take  care  not  to 
exceed  or  abuse  its  powers.  It  must  keep 
within  the  limits  of  the  authority  com- 
mitted to  it.  It  must  act  in  good  faith. 
And  it  must  act  reasonably.  The  last  pro- 
position is  involved  in  the  second,  if  not  in 
the  first  But  in  the  present  case  I  think 
that  it  will  be  convenient  to  take  it  separ- 
ately. Now,  looking  merely  at  what  has 
been  done — at  the  work  as  designed  and 
actually  constructed — it  seems  to  me  that, 
apart  from  the  encroachment  on  the  foot- 
way, it  is  impossible  to  contend  that  the 
work  is  in  excess  of  what  was  authorised 
by  the  Act  of  1891.  The  conveniences  them- 
selves, extensive  as  the  accommodation  is, 
have  not  been  condemned  by  the  Court  of 
Appeal  or  even  attacked  in  the  evidence. 
Then  the  entrance  from  the  roadway  is 
only  6  ft.  9  in.  wide ;  so  is  the  staircase.  It 
is  in  evidence  that  a  width  of  4  ft.  6  in.  is 
"  necessary  "  in  order  to  enable  two  persons 


to  pass  on  the  staircase.  The  witness  who 
gave  that  evidence  was  pressed  to  say  that 
"  under  ordinary  circumstances  4  ft.  6  in.  to 

5  ft.  would  be  a  wide  entrance  for  a  thing 
of  this  sort."  "No,"  hereplied,  "notample. 
Tou  want  to  give  a  minimum  of  5  ft.  if  you 
can,  and  more  than  that.    You  would  give 

6  ft.  if  you  had  got  plenty  of  space."    So  the 
entrance  actually  provided  which  has  been 
condemned  by  the  Court  of  Appeal,  and,  as 
I  tbink,  without  evidence,  is  just  9  in.  wider 
than  the  minimum  width  which  the  only 
witness  examined  on  the  point  says  ought 
to  be  provided,  and  3  in.  narrower  than 
what  he  thinks  should  be  allowed  if  space 
permits.    It  seems  rather  a  strong  measure 
to  invoke  the  powers  of  the  Court  in  so 
trifling   a   matter,    especially   considering 
that  the  excess,  if  excess  therfe  be,  cannot 
make  the  slightestpractical  difference  to 
the  respondents.    Then  I  come  to  the  sub- 
way, which  has  not  been  opened   to   the 
public  as  yet.    Now,  there  is  not  a  scrap  of 
evidence  tending  to  show  that  there  is  any- 
thing  improper  or   suspicious   about    the 
subway,    One  witness  was  asked  if  he  had 
"  ever  known  an  approach  to  a  convenience 
which  was  10  ft.  wide  except  this."     He 
said   he   had   not,  and   there  the  matter 
dropped.     But  then  no  instance  could  be 
given — at  any  rate,  no  instance  was  ^ven— 
of  a  convenience  so  large  placed    in    the 
centre  of  a  street  so  wide  and  approached 
from  either  side.     If  it  is  permissible  to 
construct  a  convenience  approachable  from 
either  side  of  a  wide  street,  you  cannot 
prevent  the  public  from  using  tiie  subway 
as  a  thoroughfare.    I  should  think  it  most 
unlikely  that  it  would  be  largely  used,  if 
used    at   all,   by    persons    not  desirous  of 
availing    themselves   of   the    convenience. 
But   it   is   possible ;    Vaughan   Williams, 
L.J.,  thinks  it  more  than   possible.      He 
has  "no  doubt,  apart  from  the  conveni- 
ences, the  subway  at  the  present  moment 
is    a   considerable    convenience    to    pedes- 
trians."   There  seems  to  be  no  experience 
to  g^ide  one  on   the  point.      And  so  tbe 
Corp>oration    were,    I    think,    not    to    be 
blamed  for  making  provision  in  order  to 
obviate  crushing  and  jostling  in  a  place 
where  crowding  is  (to  say  the  least)  not 
convenient.     I   have   not  fowotten    that 
there  are  two  passages  in  the  evidence  which 
one  of  the  learned  Lords  Justices  quotes  at 
length,  and  all  the  members  of  the  Court 
appear  to  rely  on  them.    It  seems  that  the 
chairman  of  the  Works  Committee  adniitted 
that  this  tunnel  (as  it  has  been  called),  10 
ft.  wide  and  8  ft.  high,  was  "both  an  ap- 
proach and  a  subway.      That  seems  to  have 
been  thought  a  very  damaging  admission. 
Of  course  it  was  a  subway.    It  was  a  sub- 
way capable  of  being  used  as  a  thorough- 
fare.   It  would  have  been  a  subway  if  there 
had  been  no  thoroughfare.    For  my  part  I 
do  not  quite  understand  all  this  play  upon 
words.    Then  there  was  another  passage  in 
the  evidence  supposed  to  be  more  damag^nff 
still,  in  which  a  witness  said  that  he  did 
"not  see  any  necessity  for  10  ft."    It  would, 
he  admitted,  be  "a  waste  of  space  and  a 
waste  of  money."    Bat  if  you  look  at  the 
context  it  is  perfectly  clear  that  the  learned 
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Lord  Justice  was  under  a  misapprehension. 
The  witness  was  not  referring  to  the  sub- 
way which  was  10  ft.  wide.  He  was  not 
thinking  of  the  subway.  The  questions 
put  to  him  both  by  the  learned  counsel  and 
by  the  Judge  were  addressed  to  the  entrance 
and  staircase,  to  which  very  different  con- 
siderations apply.  It  was  not  suggested 
that  there  was  any  notice,  or  any  intention 
of  putting  up  a  notice,  directing  the  public 
to  this  subway  as  a  means  of  crossing.  The 
entrance,  which  was  of  the  usual  limited 
dimensions,  did  not  of  itself  offer  any  in- 
vitation to  the  public  to  enter  for  the  pur- 
pose of  crossing  the  roadway.  Then  I  come 
to  the  question  of  want  of  good  faith.  That 
is  a  very  serious  charge.  It  is  not  enough 
to  show  that  the  Corporation  contemplated 
that  the  public  might  use  the  subway  as  a 
means  of  crossing  the  street.  That  was  an 
obvious  possibility.  It  cannot  be  otherwise 
if  you  have  an  entrance  on  each  side,  and 
the  communication  is  not  interrupted  by  a 
wall  or  a  barrier  of  some  sort.  In  order  to 
make  out  a  case  of  bad  faith  it  must  be 
shown  that  the  Corporation  constructed 
this  subway  as  a  means  of  crossing  the 
street  under  colour  and  pretence  of  pro- 
viding public  conveniences  which  were  not 
really  wanted  at  that  particular  place. 
That  was  the  view  of  theu<  conduct  taken 
by  the  Court  of  AppeaL  "In  my  judg- 
ment," says  Vaughan  Williams,  L.J.,  "it 
is  not  true  to  say  that  the  Corporation  have 
taken  this  land  which  they  have  taken  with 
the  object  of  using  it  for  the  purposes 
authorised  by  the  Xegislature.  You  are 
acting  nulla  fidLe,"  he  added,  "if  you  are 
seeking  to  acquire  and  acquiring  lands  for 
a  purpose  not  authorised  by  the  Act  of 
Parliament."  So  you  are — there  can  be  no 
doubt  of  that.  The  other  learned  Lords 
Justices  seem  to  take  the  same  view  of  the 
conduct  of  the  Coi-poration.  Now  this,  as  I 
said,  is  a  very  serious  charge.  A  gross 
breach  of  public  duty,  and  all  for  a  mere 
fad.  The  learned  Judge  who  tried  the  case 
had  before  him  the  chairman  of  the  Works 
Committee.  That  gentleman  declared  that 
his  committee  considered  with  very  great 
care  for  a  couple  of  years  or  more  the  ques- 
tion of  these  conveniences  in  Parliament 
Street.  He  asserted  on  oath  that  "the 
primary  object  of  the  committee  was  to 
provide  these  conveniences."    Why  is  this 

fentleman  not  to  be  believed?  The  learned 
udge  who  saw  and  heard  him  believed  his 
statement.  The  learned  Judges  of  the  Court 
of  Appeal  have  discredited  his  testimony 
mainly,  if  not  entirely,  on  the  ground  of 
two  letters  about  which  be  was  not  asked 
a  single  question— one  written  by  the  sur- 
veyor of  the  parishes  of  St  Margaret's  and 
St  John's  under  the  city  engineer  of  West- 
minster, the  other  by  a  person  acting  for 
the  acting  town  clerk.  The  letter  of  the 
surveyo'r  was  a  foolish  letter,  which  the 
writer  seems  to  have  thought  clever.  The 
letter  of  the  temporary  representative  of 
the  acting  town  clerk,  if  you  compare  the 
two  letters,  seems  to  have  derived  its  in- 
spiration fix>m  the  same  source.  I  cannot 
conceive  why  the  solemn  statement  of  the 
cbainnan  of  the  committee  should  be  dis- 


credited on  such  a  ground.  I  do  not  think 
that  there  is  anything  in  the  minutes 
tendii^  to  disprove  his  testimony.  I  ag^ree 
with  Joyce,  J.,  that  the  primar^  object  of 
the  council  was  the  construction  of  the 
conveniences  with  the  requisite  and  proper 
means  of  approach  thereto  and  exit  there- 
fi-om.  I  have  felt  more  difQcuIty  with 
regard  to  the  question  whether  the  Corpora- 
tion have  acted  altogether  reasonably — 
"  with  jud^pnent  and  discretion,"  as  Turner, 
L.  J.,  puts  it  in  a  well-known  case.  It  seems 
to  me  that  when  a  public  body  is  exercising 
statutory  powers  conferred  upon  it  for  the 
benefit  of  the  public,  it  is  bound  to  have 
some  regard  to  the  interest  of  those  who 
may  suffer  for  the  good  of  the  community. 
I  do  not  think  it  right — I  am  sure  that  it  is 
not  wise — for  such  a  body  to  keep  ite  plans 
secret  and  carry  them  into  execution  witih- 
out  fair  and  frank  communication  with 
those  whose  interests  may  possibly  be 
prejudiced  or  affected.  I  cannot  help 
thinking  that  if  the  engineer  of  the  Cof- 

Ssration  and  the  engineer  of  the  Railway 
ompany  had  been  put  into  communication, 
some  modification  of  plan  might  have  been 
suj^gested  which  would  have  obviated  all 
this  litigation  and  expense,  and  all  the 
litigation  and  expense  vet  to  come  if  the 
Court  of  Appeal  is  to  take  upon  itself,  as  it 
proposes  to  do,  the  functions  of  a  sanitary 
authority  and  determine  the  precise  dimen- 
sions of  approaches  to  such  a  place  as  this. 
The  surveyor  thought  it  politic  and  not 
unworthy  of  his  position  as  an  officer  of  a 
great  puolic  body  to  try  to  throw  dust  in 
the  eyes  of  his  correspondent.  I  do  not 
suppose  that  the  ofiQcials  of  the  Railway 
Company  were  put  off  their  guard  by  the 
answer  which  he  sent.  I  have  no  doubt 
that  they  knew  perfectly  well  what  the 
Coiporation  proposed  to  do.  But  still  the 
mode  in  which  they  were  met  prevented 
anything  like  a  free  interchange  of  ideas 
between  these  two  bodies  for  their  mutual 
advantage.  The  result  of  these  considera- 
tions to  my  mind  is,  that  if  at  the  trial  the 
respondents  had  suggested  any  practical 
mode  of  altering  or  amending  the  plans 
that  would  have  obviated  the  inconvenience 
which  the  works  as  executed  must  cause  to 
them,  I  should,  speaking  for  myself,  have 
been  di^osed  to  think  that  an  injunction 
ought  to  have  been  granted  to  secure  that 
object.  Unfortunately  the  respondente 
chose  to  stand  aloof,  and  have  given  no 
assistance  to  the  Court.  Under  these  cir- 
cumstances I  think  there  is  no  alternative 
but  to  allow  the  appeal  and  to  restore  the 
judgment  of  Joyce,  J.  But  I  think  there 
ought  to  be  no  costs  either  here  or  in  the 
Court  of  Appeal. 

Lord  James  of  Hekefokd — In  this  case 
the  London  and  North- Western  Railway 
Company  seeks  by  injunction  to  restrain 
the  defendants,  the  present  appellants, 
from  maintaining  a  certain  tunnel,  stair- 
case, and  railings,  and  other  works  upon 
land  in  Parliament  Street,  Westminster. 
The  facts  upon  which  the  questions  in  issue 
depend  may,  I  think,  be  summarised  as 
follows: — [Hit  Lordship  went  through  the 
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fauda  and  evidence  as  set  out  above.]  Now 
upon  these  facts  it  seems  to  me  to  be  clear 
tnat  the  intention  of  the  local  authority 
was  to  construct  two  distinct  objects,  a 
convenience  with  an  approach  and  a  sub- 
way. It  is  true  tliat  a  portion  of  the  subway 
would  be  used  as  the  approach  to  the  con- 
venience, but  the  subway  would  also  be 
used  by  those  who  did  not  intend  to  visit 
the  convenience,  but  onl^  desired  to  cross 
free  of  danger  from  one  side  of  Parliament 
Street  to  the  other.  It  is  also  clear  that  in 
consequence  of  this  double  user  the  subway 
was  made  of  4  feet  greater  breadth  than 
would  have  been  necessary  if  only  an 
approach  to  the  convenience  had  been  con- 
snnicted.  Such  being  a  summary  of  the 
tacts  before  your  Lordships,  it  is  necessary 
to  consider  with  what  legal  powers  the 
appellants  and  their  predecessors  were  in- 
vested so  as  to  authorise  the  construction 
of  the  works  in  question.  Inasmuch  as  the 
80U  of  the  respondents  has  been  taken 
without  their  sanction  for  the  purposes  of 
the  works,  the  appellants  must  show  legal 
authority  for  such  an  act.  By  section  44 
of  the  Public  Health  Act  (London)  1801, 
power  was  conferred  upon  sanitary  authori- 
ties to  provide  and  maintain  public  conveni- 
ences, and  in  order  to  carry  out  the  exercise 
of  the  power  the  subsoil  of  any  road  (re- 
quired for  the  purpose)  was  vested  in  the 
sanitary  authority.  This  is  the  only  le^s- 
lative  authority  under  which  a  justification 
for  the  act  done  is  alleged.  It  will  be  noted 
that  there  is  no  legislative  power  given  to 
local  authorities  to  construct  subways. 
Now,  I  agree  in  the  view  that  has  basn 
taken  that  the  powers  to  construct  a  con- 
venience under  the  Act  of  1801  of  necessitv 
include  a  power  to  construct  an  approach 
thereto.  And  so  the  question  to  he  solved 
seems  to  be  thus  formulated.  Was  the 
ao-called  tunnel  an  ai)proach  to  the  con- 
venience only,  or  was  it  something  more  ? 
(1)  "Was  it  a  subway  distinct  from  the 
approach,  or  (2)  was  it  a  subway  in  com- 
bmation  with  the  approach  used  for  two 
distinct  jjurposes?  In  my  judgment  the 
construction  in  question  comes  within  one 
or  other  of  the  two  latter  alternatives. 
Possibly  within  the  first,  certainly  within 
the  second.  If  this  finding  on  the  facts  be 
correct,  the  works,  so  far  as  the^  constitute 
the  subway,  are  constructed  without  legal 
authority.  The  Legislature  has  not  thought 
it  right  to  confer  on  local  bodies  the  power 
to  compulsorily  take  land  or  impose  rates 
for  the  purpose  of  constructing  subways. 
In  this  case  some  land  has  been  taken 
which  would  not  have  been  required  if  the 
approach  had  not  been  enlarged  into  a 
subway,  and  an  unauthorised  burden  has 
been  imposed  upon  the  ratepayers  in  con- 
sequence of  this  enlargement.  Thus  it  is, 
in  my  opinion,  that  the  appellants  have 
acted  bejond  their  powers  and  without 
justification.  I  have  only  to  add  that  the 
reasons  for  their  judgment  given  by  the 
Lords  Justices  in  the  Court  of  Appeal 
appear  to  me  to  be  unanswerable,  and  I 
therefore  think  that  those  judgments  ought 
to  be  affirmed  and  this  appeal  dismissed. 


Lord  Lindlbt— By  the  Public  Health  of 
London  Act  1801,  section  44,  the  appellants 
were  authorised  to  provide  and  make  and 
maintain  public  lavatories  and  sanitary  con- 
veniences in  situations  where  they  might 
deem  the  same  to  be  required,  and  they  were 
authorised  to  defrav  the  expense  of  provid- 
ing the  same,  and  of  any  damage  occasioned 
to  any  person  by  the  erection  and  construc- 
tion thereof,  as  if  such  an  expense  was  an 
expense  of  sewerage.  Further,  for  the  pur- 
pose of  such  provision  the  subsoil  of  any 
road,  exclusive  of  the  footway  adjoining 
any  building,  was  vested  in  the  appellants, 
I  cannot  doubt  that  under  this  authority 
they  could  lawfully^  construct  lavatories 
and  sanitary  conveniences  in,  on,  or  under 
any  road  in  their  district,  provided  that 
they  did  not  interfere  with  any  footway 
adjoining  any  building  or  witn  the  soil 
under  any  such  footway.  No  particular 
size  or  form  of  convenience,  or  mode  of 
access  to  an  underground  convenience,  is 
prescribed,  and  I  see  no  reason  why  a  con- 
venience should  not  be  made  under  a  road, 
with  an  underground  access  to  it  on  each 
side  of  the  road.  The  size  and  position  of 
the  convenience  and  of  the  access  are  left 
to  the  discretion  of  the  appellants,  and  in 
the  exercise  of  that  discretion  the  locality, 
the  amount  of  traffic,  and  Uie  class  of 
people  likely  to  use  the  conveniences  would 
naturally  have  to  be  considered.  The  cost 
is  left  to  the  good  sense  of  the  appellants, 
and  I  am  not  aware  of  any  autnority  to 
show  that  the  High  Court  can  properly 
grant  an  injunction  to  restrain  a  pubUc 
body  authorised  to  make  a  particular  work 
for  some  public  purpose  from  exercising  its 
authority  on  the  ground  that  in  the  opinion 
of  the  Court  the  work  being  made  is  larger 
or  handsomer  and  more  costly  than  it 
need  have  been.  Still  less  can  a  mandatory 
injunction  be  properly  granted  in  such  a 
case.  Matters  of  detail,  of  taste,  and  of  ex- 
pense in  executing  works  authorised  by 
statute  are  left  to  the  constructing  autho- 
rity, and  their  decision  on  such  matters  ia 
not  open  to  review  in  an  action  for  an  in- 
junction unless  the  Court  is  of  opinion 
that  the  statutory  authority  is  a  mere  cloak 
to  screen  a  really  unauthorised  work.  The 
case  before  your  Lordships  is  not  of  that 
description.  Whether  an  expense  un- 
necessarily incurred  in  constructing  autho- 
rised work  could  be  disallowed  by  an 
auditor,  or  be  thrown  in  some  other  way 
on  the  person  who  incurred  it,  is  a  matter 
which  your  Lordships  have  not  to  consider 
on  the  present  occasion,  and  I  say  no  more 
about  it.  But  the  foregoing  observations, 
favourable  as  they  are  to  the  appellants, 
do  not  exhaust  the  case.  Other  matters 
have  also  to  be  considered.  Where  a  per- 
son is  authorised  by  a  statute  or  by  the 
common  law  to  do  what,  apart  from  such 
authority  would  be  unlawful,  e.g.,  to  com- 
mit a  trespass,  and  the  authority  is  conferred 
for  some  distinct  and  definite  purpose,  and 
is  abused  by  being  used  for  some  other  and 
different  purpose,  the  person  abusing  it  is 
treated  as  a  wrongdoer  from  the  beginning, 
and  not  only  as  a  wrongdoer  in  respect  of 
what  can  be  proved  to  have  been  in  excess 
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of  his  authority.  It  is  presumed  against 
bim  that  the  abuse  of  his  authority  shows 
an  intention  from  the  first  to  commit  an 
unlawful  act  under  colour  of  a  lawful 
authority.  This  general  principle  was 
established  in  the  well-known  case  known 
as  the  Six  Carpenters'  case  (8  Co.  Rep.  146 
a),  on  which  there  is  an  instructive  com- 
ment in  the  first  volume  of  Smith's  Leading 
Cases.  Counsel  for  the  respondents  urged 
that  this  principle  was  applicable  to 
the  present  case,  and  deprived  the  Cor- 
poration of  any  defence  which  they  might 
nave  had  if  they  had  not  exceeded  their 
authority.  In  one  respect  the  appellants 
did  clearlv  exceed  their  authority,  for  they 
interfered  with  the  foot-pavement  and  the 
land  under  it — a  thing  which  they  had  no 
right  to  do.  This,  however,  was  put  right 
by  the  injunction  granted  by  Joyce,  J.  The 
argument  had  the  charm  of  novelty,  but 
no  authority  was  cited  for  applying  the 
principle  of  the  Six  Carventera'  case  to  such 
a  case  as  this.  I  never  neard  of,  and  I  can- 
not find  any  instance  of,  an'  injunction  be- 
ing granted  to  restrain  the  completion  of 
works  authorised  by  statute  simply  because 
the  authority  which  authorised  them  had 
been  exceeded  if  the  excess  was  abandoned, 
and  satisfaction  for  the  injury  caused  by  it 
had  been  made  either  by  payment  of  money 
or  by  restoration  in  fact.  In  the  absence 
of  any  such  authority  I  cannot  accede  to 
the  argument  of  the  learned  counsel.  The 
consequences  would  be  most  unjust,  and 
contrary  to  settled  principles  of  equity. 
Still  less  would  it,  in  my  opinion,  be  in  ac- 
cordance with  the  principles  on  which  man- 
datory injunctions  are  granted  to  compel 
the  Corporation  to  undo  work  done  which, 
a^rt  from  the  excess,  can  be  shown  to  be 
within  their  statutory  authority.  The  re- 
spondents naturally  rely  very  strongly  on 
tne  minutes  of  the  proceedings  of  the  con- 
structing authority,  and  on  the  letters 
written  Dy  their  officials,  and  on  the  evi-' 
dence  given  by  Mr  Weaver  at  the  close  of 
his  cross-examination.  They  contended 
that  the  sanitary  conveniences  were  con- 
structed in  order  to  make  a  subway,  which 
without  them  could  not  lawfully  be  made. 
But  I  do  not  think  that  the  minutes  and 
letters  are  sufBcient  to  prove  that  the  sub- 
way as  constructed  was  in  fact  unautho- 
rised by  statute.  On  this  part  of  the  case  I 
do  not  think  it  necessary  to  say  more  than 
that  I  concur  in  the  olieervations  of  Lord 
Macnaghten.  Having  regard  to  those  min- 
utes and  letters,  I  also  am  of  opinion  that 
the  costs  should  be  dealt  with  as  proposed 
by  him.  Although  the  appellants  succeed 
in  their  appeal  they  have  Only  themselves 
to  thank  for  the  litigation  which  they  pro- 
voked. 

Their  Lordships  sustained  the  appeal. 

Counsel  for  the  Appellants— Haldane, 
K.O.  —  Hughes,  K.C.  —  Dighton  Pollock. 
Agents— Allen  &  Son,  Solicitors. 

Counsel  for  the  Respondents — ^Younger, 
K.C.  —  Shearman,  K.O.  —  Eustace  HSIs. 
Agent— O.  De  J.  Andrewes,  Solicitor. 
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Timday,  November  14. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Robertson,  and  Lindley.) 

MAYOR  AND  BOROUGH  COUNCIL  OP 
PADDINGTON  AND  ANOTHER  v. 
ATTORNEY-GENERAL  AND 
ANOTHER. 

(On  Appkal  from  thb  Coxjbt  of 
Afpkal,  in  Enqland.) 
" BwUding'"  —  Meaning  of—  Prohibition 
against  "Buildings"  in  Act  of  ParliO' 
rnent  for  Preservation  of  Open  Spaces — 
Screen— Wfiat  Constituteaa  "Building" 
Depends  u/pon  Context. 

Certain  Acts  of  Parliament  whose 
object  was,  inter  alia,  to  preserve  open 
spaces  for  purposes  of  recreation  pro- 
hibited the  erection  of  "buildings "upon 
such  open  spaces. 

Held  that  a  screen  erected  with  the 
object  of  preventing  an  adjoining  owner 
from  acquiring  a  prescriptive  right  to 
the  access  of  light  over  such  an  open 
space  was  not  a  "  building." 

Per  the  Lord  Chancellor  (Halsbury) — 
"A  screen  or  some  erection  of  that 
nature  might  be  considered  a  'build- 
ing' with  reference  to  some  covenants, 
and  might  not  be  considered  a  'build* 
ing'  with  reference  to  others.  The  sub- 
ject-matter to  be  dealt  with  and  the 
subject  to  which  the  covenant  is  sup- 
posed to  be  applied  are  all  to  be  looked 
at  to  see  wnat  the  word  'building' 
means  in  relation  to  that  particular 
subject-matter." 

Judgment  of  the  Court  of  Appeal 
reversed. 
A  series  of  statutes,  the  Metropolitan  Open 
Spaces  Acts  1877  (40  and  41  Vict.  cap.  ^), 
and  1881  (44  and  46  Vict.  cap.  34),  the  Open 
Spaces  Act  1887  (60  and  61  Vict.  cap.  m 
and  the  Disused  Burial  Grounds  Act  18o( 
(47  and  48  Vict.  cap.  72),  have  for  their 
object,  inter  alia,  the  preservation  of  open 
spaces  including  disused  burial  grounds  as 
places  of  exercise,  ventilation,  and  recrea- 
tion, and  the  last  of  the  Acts  above  men- 
tioned provides  by  section  8  that  it  shall 
not  be  lawful  except  for  special  purposes 
which  have  no  bearing  on  tne  present  case 
to  erect  any  "  buildings"  upon  any  disused 
burial  grounds. 

The  owner  of  a  leasehold  piece  of  land 
abutting  on  a  disused  burial  g^und  built 
upon  it  a  tenement  of  houses  with  windows 
overlooking  the  burial  ground.  The  per- 
sons in  right  of  the  burial  ground  gave 
orders  for  the  erection  of  a  screen  on  the 
edge  of  their  ground  with  the  object  of  pre- 
venting him  from  acquiring  a  prescriptive 
right  to  the  access  of  light  over  the  open 
space,  and  he  thereupon  brought  the  j)resent 
action  in  which  he  sought  to  restrain  them 
from  proceeding  with  the  erection  of  the  pro- 
posea  screen  on  the  ground  that  it  was  a 
"  building,"  and  therefore  prohibited  by  sec- 
tion 3  of  the  Disused  Burial  Grounds  Act  1884. 
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BncKXET',  J.,  dismissed  the  action,  but  his 
judgment  was  reversed  by  the  Court  of 
Appeal  (Vaughan  Williams,  Bomeb,  and 
Cozbns-Hardy),  which  pronounced  an  order 
prohibiting  the  erection  of  the  screen. 

On  appeal  to  the  House  of  Lords  their 
Lordships  at  the  conclusion  of  the  argu,- 
ments  gave  judgment  as  follows — 

Lord  Ohanckllob  (Halsbuky)— I  con- 
fess that  I  should  have  been  better  satisfied 
if  the  parties  had  thought  fit  to  come  to 
some  agreement  in  this  case,  but  of  course 
they  have  a  right  to  have  the  judgment  of 
the  House ;  and  while  on  the  one  hand  cer- 
tainly there  are  public  rights  involved,  on 
the  other  the  question,  as  it  is  raised  here, 
is  a  question  between  a  private  speculator 
who  wants  to  make  the  best  of  his  buildings, 
and  a  public  body  whose  only  interest  is  to 
preserve  that  which  is  committed  to  their 
charge  in  as  unencumbered  a  position  as 
that  in  which  thej^  received  it.    Now,  in 
the  first  place,  I  think  it  necessary  to  con- 
sider what  is  the  meaning  of  the  prohibi- 
tion contained  in  the  Act  referred  to.     I 
am  of  opinion  that  it  meant  what  it  said 
that  the  space  was  to  remain  unbuilt  upon. 
It  is  no  longer  to  be  used  as  a  burial  ground, 
but  it  is  not  to  be  used  as  building  ground. 
That  is  the  meaning  of  it;  and  it  appears 
to  me  that  anything  that  approaches  to  the 
character  of  a  building,  whether  temporary 
or  permanent,  is  obviously  within  the  pro- 
hibition.   I  entirely  agree  with  Buckley,  J., 
that  in  the  books  there  may  be  found  a 
great  variety  of  cases  where,  with  reference 
to  the  subject-matter  of  the  covenant  and 
the  meaning  of  what  was  in  question  be- 
tween the  parties,  a  screen,  or  some  erection 
of  that  nature,  might  be  considered  a  "build- 
ing" with  reference  to  some  covenants,  and 
might  not  be  considered  a  "building"  with 
reference  to  others.    The  subject-matter  to 
be  dealt  with  and  the  subject  to  which  the 
covenant  is  supposed  to  be  applied  are  all  to 
be  looked  at  in  order  to  see  what  the  word 
"  building"  means  in  relation  to  that  parti- 
cular subject-mattor.    It  is  impossible  to 
give  any  definite  meaning  to  it  in  the  loose 
language   which   is  used   in   some   cases. 
Anythmg  which   is   in   the   nature  of  .a 
building  might   be  within  one  covenant, 
and   the  same   erection    might  not  be  a 
building     with     reference      to      another 
covenant.     I  think  that  the  observation 
of   Buckley,  J.,  was   very   well   founded. 
But   now   I   have   to   look   at    the   word 
"building"   here   with  reference   to   this 
subject-matter  and  with  reference  to  what 
this  Act  of  Parliament  was  doing.    It  is 
very  obvious,  I  think,  that  what  it  was 
intended  to  do  was  to  keep  this  disused 
burial  ground  from  being  used  as  building 
ground,  to  keep  it  as  a  place  of  exercise, 
ventilation,  and  recreation,  and  what  not ; 
to  prevent  anything  from  being  done  in 
the    nature    of    building    whi^    would 
interfere   with   or  restrict   the  free   and 
open   use  of  these  spaces   as  constituted 
under  the  statute.     But  when  I  look  at 
the  question  here  I  am  bound  to  say  that 
I  look  at  it  under  more  difficulty,  because 

I  have  not  only  to  consider  whether  a  screen 


is  a  building,  but  I  have  to  consider  whether 
an  undescribed  screen,  of  which  neither 
the  size  nor  the  nature  has  been  specified, 
would  be  a  building  within  the  meaning  of 
the  Act  of  Parliament.  All  I  can  say  at 
present  is  that  if  the  proposition  is  put  in 
the  abstract  in  that  way  without  any 
reference  to  any  concrete  facts,  it  must  be 
put  thus,  that  any  screen  is  a  "building" 
within  the  meaning  of  the  Act  of  Parlia- 
ment. I  am  not  prepared  to  affirm  that 
proposition,  and  I  think  that  Buckley,  J., 
was  perfectly  right.  I  think  that  it  is  not 
a  bunding ;  and  that  decision,  that  it  is  not 
a  building,  appears  to  go  to  a  great  part  of 
the  argument,  because  the  only  mode  in 
which  it  has  been  suggested  that  this 
injunction  should  be  maintained,  namely, 
that  the  ground  should  not  be  used  for 
any  other  purpose  than  that  which  the 
Act  of  Parliament  provides,  seems  to  me 
to  add  nothing  wnatever.  Any  other 
purpose  than  what?  Any  other  purpose 
than  open  ground,  than  as  a  place  for 
recreation,  enjoyment,  or  what  not.  I  find 
nothing  in  the  letters  which  have  b^n 
referred  to  which  indicates  the  slightest 
restriction  of  any  one  of  these  purposes  in 
the  use  of  this  ground.  If  we  look  at  what 
is  the  real  substance  of  the  matter,  it  is 
obviously  this,  that  this  public  body  was 
doing  what  every  private  proprietor  would 
do  under  the  circumstances,  because  every 
private  proprietor  would  prevent  certain 
rights  from  being  acquired  over  this  space 
which  would  both  prejudice  the  value  and 

Frevent  the  full  use  of  it  in  the  future. 
f  this  particular  space  can  be  built  round, 
and  rights  acquired,  whatever  use  might 
be  made  of  it  hereafter,  you  might  have  it 
so  completely  surrounded  by  houses  of 
such  height  that  the  light  and  even  the 
ventilation  itself  might  be  very  seriously 
interfered  with  by  the  rights  acquired  by 
twenty  years'  use.  Under  these  circum- 
°  stances  it  appears  to  me  that  this  public 
body  was  perfectly  entitled  to  prevent  this 
from  being  done  in  order  to  protect  that 
which  is  under  their  g^uardianship.  They 
may,  perhaps,  be  commended  for  not 
having  actually  erected  the  screen,  but 
having  raised  the  question  on  a  mere 
threat,  because,  of  course,  where  the 
object  is  simply  to  prevent  the  acquisition 
of  a  right,  it  is  convenient  first  of  all  to 
test  the  question  of  law ;  and  although,  as 
I  have  pointed  out,  it  is  rather  inconvenient 
to  have  to  pronounce  judgpnent  upon  a 
hypothetical  screen,  as  to  which  the 
learned  counsel  has  indulged  his  imagina- 
tion and  has  pictured  a  screen  going  com- 
pletely round  a  space  of  about  a  quarter  of 
a  mile,  yet  I  think,  perhaps,  that  it  was 
the  most  convenient  form,  not  to  put  the 
screen  itself  into  operation,  but  to  try  the 
question  of  law  whether  any  screen  of  any 
sort  or  kind  would  be  admissible  for  the 
purpose  of  preventing  prejudicial  rights 
from  being  acquired.  Now,  I  must  say 
that  I  am  sorry  that  the  parties  should 
not  have  arrived  at  an  agreement  between 
themselves  about  this  matter ;  but,  looking 
at  the  whole  question,  looking  at  what  the 
meaning  of  the  statute  is  and  at  the  oondi- 
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tion  of  things  that  now  exists  between  the 
parties,  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  is  unsound.  The 
learned  Lords  Justices  appear  to  me  to 
assume  a  state  of  things  which  I  do  not 
Bnd  to  be  established  here.  I  think  that 
the  judgment  of  Buckley,  J.,  is  perfectly 
right,  and  under  the  circumstances  I 
move  your  Lordships  that  the  judgment 
appealed  from  be  reversed. 

LoBD  RoBBKTSON— I  agree  with  the  Lord 
Chancellor  that  the  case  was  rightly  decided 
by  Buckley,  J.  I  think  that  there  is  great 
force  in  his  initial  observation  that  it  would 
be  an  extraordinary  proposition  that  be- 
cause an  open  space  has  Deen  made  avail- 
able to  the  public  for  enjovment  in  an  open 
condition  free  from  building,  the  result 
should  be  to  give  immediately,  or  by  the 
unavoidable  operation  of  the  Prescription 
Act,  to  the  circumjacent  owners,  as  a 
matter  of  right,  an  easement  of  light 
which  theretofore  they  had  not  enjoyed. 
When  the  sections  are  examined  I  find  it 
impossible  to  trace  the  bringing  about  of 
that  extniordinary  result.  In  the  first 
place,  I  think  that  the  vicar  has  never  been 
ousted  of  his  proprietorial  rights,  and  when 
I  turn  to  the  administration  of  the  body 
Tvhich  is  charged  with  preserving  the  place 
as  an  open  space,  it  seems  to  me  that,  so 
far  from  being  extraneous  to  the  scope  of 
that  administration,  what  it  is  proposed  to 
do  is  completely  within  it.  I  thmk  that 
the  erection  or  a  screen  is,  or  may  be, 
entirely  consistent  with  the  purpose  of 
maintaining  this  place  as  an  open  space 
for  public  enjoyment,  and  in  furtherance 
of  tnat  purpose.  No  one  can  say  that  a 
recreation  ground  surrounded  by  flats 
seven  storeys  high  and  looked  into  by  all 
the  windows  of  those  buildings  is  neces- 
sarily as  good  a  recreation  ground  as  one 
more  open  to  the  sun  and  less  overlooked. 
Accordingly,  just  as  Cozens-Hardy,  L.J., 
says  that  these  administrators  could  erect 
a  toolhouse,  that  being  in  furtherance  of 
the  primary  purpose  of  the  administration, 
so  I  think  that  this  erection  is  within  that 
purpose.  Of  course  I  do  not  imply  that  it 
IS  the  duty  of  all  administrators  of  open 
spaces  to  surround  their  open  spaces  with 
screens ;  all  that  I  say  is  that  it  is  within 
the  rights  which  have  never  been  taken 
away  from  the  proprietors  and  adminis- 
trators of  these  grrounds,  and  it  may  l>e  a 
step  to  be  taken  in  furtherance  of  the 
purposes  with  which  they  are  charged.  I 
Deed  hardly  say  that  what  I  have  said 
bears  relation  directly  to  the  argument  of 
Cozens-Hardy,  L.J.,  which  indeed  was 
adopted  at  your  Lordships'  Bar.  On  the 
other  question,  as  to  whether  Any  screen 
is  necessarily  a  building,  which,  as  has 
been  pointed  out,  is  the  condition  of  the 
argument,  I  can  only  say  that  proposition 
seems  to  me  to  be  entirely  inconsistent 
with  the  most  obvious  physical  facts.  On 
these  grounds  I  think  that  the  judgment 
of  the  Court  of  Appeal  was  wrong,  and  the 
judgment  of  Buckley,  J.,  right. 

Lord  Lindlky— I  am   entirely  of  the 
same  opinion.    The  injunction  granted  by 


the  Court  of  Appeal,  to  my  mind,  goes  a 
g^at  deal  too  far.  There  is  not  the  slight- 
est evidence  to  warrant  the  notion  that 
the  defendants  or  any  of  them  intended 
to  erect  a  building  on  this  land,  and  ac- 
cordingly the  Court  of  Appeal  have  put 
in  wonfc  which  would  cover  building 
or  screen.  Screens  are  of  all  sorts  and 
kinds,  and  I  can  ima^ne  screens  which 
obviously  are  not  buildings,  and  would  ob- 
viously be  justified  by  the  statutory  powers 
conferred  upon  these  public  bodies.  Itiis 
open  space  may  be  preserved,  and  prim- 
arily ought  to  be  preserved,  as  a  place  of 
recreation,  and  more  or  less  as  a  garden. 
Now,  just  fancy  an  injunction  to  restrain 
these  defendants  from  planting  good  sized 
trees  in  front  of  these  windows  which 
would  interfere  with  already  acquired 
rights  of  light.  How  could  it  be  possible 
to  maintain  an  injunction  to  restrain  them 
from  such  planting?  That  shows  that  the 
Court  of  Appeal  has  gone  too  far.  I  entirely 
adopt  the  view  taken  by  Buckley,  J.  I 
think  that  he  has  put  the  true  construc- 
tion on  the  Acts,  and  I  agree  that  the 
appeal  ought  to  be  allowed  with  costs  here 
and  below. 

Order  appealed  from  reversed. 

Counsel  for  the  Appellants  —  HaJdane, 
K.O.  —  Terrell,  K.O.  —  Nash  —  Montague 
Barlow.  Agent— John  H.  Horton,  Solicitor. 

Counsel  for  the  Respondents— Astbury, 
K.C.  —  M.  Bomer.  Agents  —  Cheston  &; 
Sons,  Solicitors. 
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Tuesday,  November  21. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Bobertson  and  Lindley.) 

ASHTON  GAS  COMPANY  v  ATTORNEY 
GENERAL  AND  OTHERS. 

(On  Appeal  pbom  the  Court  of 
Appeal  in  England.) 

Reven/ue — Income  Tax — CUu  Company — 
Sfcuciviu'm  Bate  of  Dividend  Provided 
by  StatiUe—Payment  of  Dividend  Free 
of  Income  Tax. 

The  Special  Act  of  a  gas  company 
provided  that  the  profits  of  the  com- 
pany to  be  divided  among  the  ordinary 
shareholders  in  any  year  should  not 
exceed  a  specified  rate. 

Held  that  in  calculating  the  rate  of 
dividend  income  tax  ought  to  be 
included. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Vaughan  Williams, 
RoMER,  and  Cozens-Hardy,  L.J  J.),  who 
had  affirmed  a  judgment  of  Buckley,  J. 

The  Act  of  Parliament  under  which  the 
Ashton  Gas  Company  was  incorporated 
provided  as  follows: — "Except  as  m  this 
Act  provided,-  the  profits  of  the  company 
to    be    divided    among    the   shareholders 
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in  May  year  ■hall  not  exeeed  the  rmte  of 
ten  poonda  per  centom  per  aniumi  (whieh 
rate  is  in  thi*  Act  referred  to  as  'the 
•tandard  rate  of  dividend ')  on  the  ordinary 
•hare  capital  or  stock  of  the  oompaoy 
antboriaed  by  Pariiament  and  paid  on. 

For  manT  years  the  company  baa  paid 
to  ita  Bharetaolders  the  maximum  dividenda 
firee  of  income  tax. 

The  C<Mporation  of  Ashton  and  the 
Attorney-General  in  the  present  action 
•oogfat  a  declaration  that  according  to 
the  true  construction  of  the  Act  of  Parlia- 
ment the  profits  diTisibie  in  any  year 
among  the  shareholdera  of  the  company 
ought  to  be  calculated  as  inclusive  and 
not  exclusive  of  the  amount  payaUe  for 
that  year  in  respect  of  income  tax  on  the 
prolita  to  be  divided  and  for  an  injunction 
to  restrain  the  company  from  distributing 
profits  otherwise  than  on  the  footing  <h 
such  declaration. 

BucKLST,  J.,  and  the  Court  of  Appeal 
granted  the  declaration  and  the  injunction 
craved. 

the  0ms  Company  appealed. 

At  the  debate  the  appellants  referred  to 
the  Income  Tax  Act  1^  (5  and  6  Vict, 
c.  36),  sees.  40,  54,  and  60. 

It  is  enacted  by  sec.  00— "The  duties 
hereby  granted  and  contained  in  the  said 
schedule  marked  A  shall  be  assessed  and 
charged  under  the  following  rules,  which 
rules  shall  be  deemed  and  construeid  to  be 
a  part  of  the  Act  and  to  refer  to  the  said 
duties  as  if  the  same  had  been  inserted 
under  a  >pecial  enactment.  Schedule  A. — 
No.  III.  The  annual  value  of  all  the  pro- 
perties hereinafter  described  shall  be  under- 
stood to  be  the  full  amount  for  one  year,  or 
the  average  amount  for  one  year  of  the 
profits  received  therefrom  w^ithin  the 
respective  times  therein  limited.  Third — 
Of  ironworks,  gasworks  ...  on  the  profits 
of  the  year  preceding." 

Their  Lordships  gave  judgment  as 
follows— 

LoBD  ChancelliOB  (Hai;bbubt)— But  for 
the  somewhat  complex  character  of  the 
dividend  arrangements  of  this  company, 
I  should  say  that  this  was  a  clear  case. 
There  are  two  things  which  give  rise  to 
confusion.  In  the  fiiet  place  this  action 
only  raises  indirectly  the  question  of  what 
is  to  be  deducted  in  respect  of  income  tax. 
The  Legislature  has  laid  down  that  the 
shareholders  of  this  company  shall  not  get 
more  than  a  ten  per  cent,  dividend  on  their 
shares.  That  seems  to  me  to  be  a  very 
clear  proposition,  and  when  we  analyse 
the  facta  in  this  case  I  should  have  thought 
that  the  whole  thing  would  have  been 
settled  in  five  minutes.  In  the  second 
place,  there  is  a  somewhat  difficult  and 
complex  machinery  which  makes  the 
officers  of  the  company  officers  of  the 
financial  department  of  the  Government 
for  the  puroose  of  collecting  the  tax. 
Now,  first  of  all,  let  us  suppose  that  each 
shareholder  is  to  get  ten  per  cent,  upon  bis 
shares.  That  is  a  very  plain  matter,  and 
what  the  ten  per  cent,  is  «an  easily  be 
ascertained.    But  then  the  particular  Act 


of  Parliament  which  is  liefuse  d>  pmrideB 
that  ten  per  cent,  being;  tlie  iitmos«  that 
tlie  diarebolden  sliall  reeeive.  they  are  in 
their  tarn  the  petaona  who  ave  to  ooQeet 
the  ineome  tax  for  the  Gtnesmnent.  I^s 
na  aiqipoae  that  w»  get  rid  at  the  mariiineiy 
altogether  and  that  the  onnpaiiy  are  re- 
lieved book  the  mniwity  of  ooUecting  the 
tax  for  the  Government.  Let  as 
'   that  imrtrad  of  that  marhiwry  the 

holder  ia  left  face  to  face  with  the  Gove 
.  ment  collectors,  and  that  instead  at  acting 
I  as  the  Government  reeraveis  the  oooinaoT 
I  simidy  pays  the  ten  per  isent.  to  the  snare- 
i  holoen,  and  allows  tteshareh<dd^  to  make 
I  his  bai^ain  or  rather  to  gve  accounts  to 
:   the  proper  Government  cnBcer.     The  ooot- 

Kaj  having  paid  ten   per  i»nt.,  and   it 
ving  been  ascertainea  what  the  proper 
quota  of  the  shardiold^  would  be  in  respect 
of  the  inccHne  tax,  suppose  the  company  to 
give  to  the  shareholder,  besides  the  ten  per 
cent,  which   they  have  already  givoi  to 
him,  the  quota  for  the  income  tax  also,  will 
they  or  will  they  not  have  given  to  the 
shareholder  more  than  ten  per  cent,  for  his 
dividend?     It  ia  obvious   that    they  will 
have  given  him  the  amount,  we  will  call  it 
x,  which  is  due  in  req>ect  of  dividend,  plus 
y,  which  is  the  amount  of  income  tax  due 
from  him.    So  presented  the  case  appears 
to  me  to  be  perfectly  dear.    The  fallacy 
has  been  in  arguing  as  if  yon  can  deduct 
from  the  Income  tax  which  you  have  ^ot 
to  pay  something  which  alters  that  which 
is  the  real  nature  of  the  profit.     Now,  the 
profit  upon  which  the  income  tax  is  chaiged 
IS  what  is  left  after  you  have  paid  aO  the 
expenses   necessary  to   earn    Uiat   profit; 
inaeed  profit  is  a  very  plain  English  word, 
that  is  what  is  charged  with  income  tax. 
But  if  you  confused  uie  expenditure  which 
is  necessary  to  earn  that  profit  with  the 
income  tax,  which  is  a  part  of  the  profit 
itself,  one  can  understand   bow  you   get 
into  the  confusion  which  has  induced  Uie 
learned  counsel  to  point  out  at  such  very 
considerable  leng^  that  this  is  not  a  charge 
upon  the  profits  at  all.    The  answer  to  that 
is  this — tne  income  tax  is  a  charge  upon 
the  profits,  the  thing  which  is  taxed  is  the 
profit  which  is  made,  and  you  must  ascer- 
tain what  is  the  profit  that  is  made  before 
you  deduct  the  tax.    Tou  have  no  right  to 
deduct  the  income  tax  before  you  ascertain 
what  the  profit  is.    I  cannot  understand 
how  you  can  make  the  income  tax  part  of 
the  expenditure,  which  expenditure  earns 
itself.    That  appears  to  me  to  put  in  a  clear 
form  what  this  is.    I  share  very  much  the 
difficulty  of  Buckley,  J.,  in  understandinK 
bow  so  plain  a  matter  has  been  discussed 
in  all  the  courts  at  such  extravagant  length, 
because  it  appears  to  me  that  when  once 
you  put  the  two  propositions,  "What  is  it 
that  you  are  taxing?"     "Profits."     And 
then,    "How   can    you    ascertain    profits 
without  deducting  the  income  tax  itself, 
which  you  clearly  can  and  must  do?"    1 
think  that  these  two  propositions  render 
the    matter    absolutely    clear    from    any 
doubts   at   all.      In    the   case  of   Lcut  v. 
London   Assurance   Corporaiian,  6S  L.T. 
Rep.   634,   10  App.    Cas.   438,  which  was 
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decided  a  good  many  years  ago,  in  1886, 
one  can  understand  the  argument  which 
was  there  suggested,  which  was  that  when 
Tou  are  dealing  with  the  bonuses  of  an 
insurance  companv  you  pay  a  bonus  to 
induce  people  to  become  shareholders  in 
your  undertaking,  therefore  it  is  part  of 
the  necessary  expenditure  to  induce  people 
to  come  in.  But  the  Court  of  Appeal,  and 
this  House  afterwards,  refused  to  acquiesce 
in  that  argument.  They  said  "  That  is  not 
true ;  you  must  ascertain  first  the  income ; 
you  must  ascertain  what  the  income  tax  is 
levied  upon — that  is  to  say,  the  profit  of 
the  undertaking  is  to  be  ascertained  first ; 
and  when  you  have  found  out  what  the 
profit  of  the  undertaking  is  you  have  then 
to  tax  it  as  profit."  Really  the  whole  ques- 
tion comes  back  to  the  definition  or  the 
word  "profits."  When  once  you  have 
defined  what  the  word  "profits"  means 
it  is  perfectly  clear  what  the  result  of  this 
case  must  be.  I  am  of  opinion,  for  the 
reasons  which  I  have  g^ven,  that  the  judg- 
ment of  the  Court  of  Appeal  is  absolutefy 
right,  and  I  move  your  Lordships  that  the 
appeal  be  dismissed  with  costs. 

Lord  Bobebtbok — ^The  whole  argument 
of  the  appellants  is  rested  upon  the  words 
of  Schedule  A  read  out  of  all  relation  to  the 
subject-matter  of  the  enactments.  What 
has  got  to  be  remembered,  and  not  to  be 
ignored,  is  that  Schedule  A  merely  provides 
a  formula  for  ascertaining  the  income 
arising  from  the  ownership  of  lands.  It 
is  an  artificial  and  rather  elaborate  method 
of  estimating  income,  but  what  it  yields  is, 
on  the  theory  of  the  Acts,  income  none 
the  less  than  if  the  question  was  raised 
under  any  other  of  the  schedules,  ^fow 
if  this  be  so  there  is  no  room  for  argument. 
The  view  of  the  appellants  really  Implies 
that  tlie  tax  under  Schedule  A  is  not  income 
tax  at  all,  and  I  am  not  sure  that  the 
reasoning  would  not  tend  to  the  share- 
holders' own  part  of  the  proceeds  being 
taxed  over  again,  this  time  as  income  tax. 
I  entirely  agree  in  the  judgment  of 
Buckley,  J. 

Lord  Linolbt — I  am  entirely  of  the 
same  opinion.  The  reasoning  of  the  judg- 
ment of  Buckley,  J.,  appears  to  me  to  be 
absolutely  unanswerable,  and  although  I 
have  listened  with  great  respect  to  what 
is  an  intellectual  conjuring  trick,  I  am 
satisfied  that  there  is  nothing  at  all  in 
the  appellants'  argument. 

Judgment  appealed  from  affirmed. 

Counsel  for  the  Appellants— H.  Terrell, 
K.C. — W.  M.  Cann.  Agents  —  Burgess, 
Cozens  &  Co.,  Solicitors. 

Counsel  for  the  Respondents  —  Danck- 
werts,  K.C.  —  R.  J.  Parker.  Agents  — 
Sharpe,  Parker,  Pritchards,  Barham,  & 
Lawford,  Solicitors. 
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Wedntiiay,  November  22. 

(Before  the   Lord   Chancellor  (Halsbury), 
Lords  Robertson  and  Lindley.) 

CHABLESWORTH  AND  ANOTHER  v. 
WATSON  AND  ANOTHER 

(On  Afpbsai.  from  the  Court  of 
Appbai.  in  England.) 

Mirua  and  Minerals  —  Mining  Lease  — 
Construction  —  Undertaking  to  Win, 
Work,  and  Oet  Fairly,  IhUy,  and 
Honestly  the   Whole  of  the  Coal. 

A  lease  for  a  term  of  twenty-one 
years  of  a  seam  of  coal  provided  that 
the  lessees  should,  as  soon  as  they 
commenced  working  the  coal,  pay  a 
yearly  rent  of  £100  per  acre  or  coal, 
and  until  then  a  yearly  rent  of  £5. 
They  undertook  that  they  would  "at 
all  times  during  the  said  term  hereby 
appointed  fairly,  duly,  and  honestly 
win,  work,  recover,  obtain,  and  get 
the  whole  of  the  said  mine  ...  or  seam 
...  in  a  proper  and  workmanlike 
manner."  It  ultimately  turned  out  to 
be  impossible  to  work  the  coal  except 
at  a  loss,  and  the  lessees  declined 
to  do  so. 

Held  that  on  a  true  construction  of 
the  lease  they  were  bound  to  work  the 
coal  (the  words  "fairly,  duly,  and 
honestly"  adding  to  rather  than  de- 
tracting from  tneir  obligation),  and 
that  accordingly  they  were  liable  to 
the  lessors  in  damages  for  breach  of 
contract. 
The  respondents  on  18th  December  1885 
leased  to  the  appellants  for  the  term  of 
twenty-one  years  a  certain  seam  of  coal, 
the  lessees  "yielding  and  paying  therefor, 
as  soon  as  the  said  lessees  shall  commence 
working  the  said  coal,  yearly  and  every 
year  during  the  said  term  .  .  .  the  clear 
annual  rent  of  £100  for  an  acre  of  the  said 
coal  by  two  half-yearly  payments  .  .  .  the 
first  payment  thereof  to  oeg^n  and  be  made 
on  the  half-yearly  day  next  after  the  said 
lessees  shall  have  commenced  working  the 
said  coal,  and  yielding  and  paying  yearly 
and  every  year  during  the  continuance  of 
this  demise  the  further  sum  of  £100  for 
every  acre  of  the  said  coal  .  .  .  and  also 
yielding  and  paying  yearly  and  every  year 
durinK  the  said  term  until  the  said  lessees 
shall  beg^n  to  work  and  get  coal  from  and 
out  of  the  said  mine  .  .  .  the  annual  rent  of 
£5  to  be  paid  and  payable  at  the  time  and 
in  the  manner  atoresaid."  The  lessees 
covenanted,  inter  alia,  that  they  and  "their 
several  agents,  servants,  colliers,  and  work- 
men shall  and  will  at  all  times  during'  the 
said  term  hereby  appointed  fairly,  duly, 
and  honestly  win,  work,  recover,^  obtain, 
and  get  the  whole  of  the  said  mine,  bed, 
vein,  or  seam  of  coal  hereby  demised  in  a 
proper  and  workmanlike  manner,  and  also 
that  they,  the  said  lessees,  shall  not  or  will 
not  desist  from  working  and  using  any  of 


Digitized  by  Vj OOQ IC 


570 


The  Scottish  Law  Reporter.— VoL  XUII.  P****^^ 


Watson  A  Ab. 
M,  1905. 


the  workings  until  all  the  coal  which  can 
or  may  with  ordinary  safety  to  the  work- 
men, or  according  to  the  ordinary  method 
of  working,  be  first  got  thereout,  and  shall 
and  will  well  and  effectually  preserve  .  .  . 
the  several  water  levels,  Sk.,  .  .  .  and 
further  that  they  .  .  .  shall  not  in  working 
or  getting  the  said  mine  .  .  .  open  any  pit 
.  .  .  nor  injure  the  surface  of  the  lands.    .  .  . 

The  lessees  never  worked  the  coal,  having 
come  to  the  conclusion  that  to  do  so  would 
be  unprofitable,  and  paid  rent  at  the  rate 
of  £5  per  annum  from  the  date  of  the  lease 
until  August  1901. 

The  lessors  claimed  damages  for  breach 
of  contract,  contending  that  the  lessees 
were  bound  to  work  the  coal ;  the  latter 
maintained  that  the  lease  left  it  optional 
with  them  whether  they  would  do  so. 

The  question  was  referred  to  arbitration, 
and  suDsequently  appealed  to  Ohaitnbll,, 
J.,  who  gave  judgment  for  the  lessees.  The 
Court  01  Appeal  reversed  his  judgment 
and  the  lessees  appealed  to  the  House  of 
Lords. 

At  the  conclusion  of  the  argument  for 
the  appellant  their  Lordships  gave  judg- 
ment as  follows : — 

Lord  Chancellor  (Halsbdhy)— It  ap- 
pears to  me  that  the  judgment  of  the  Court 
of  Ap])eal  is  absolutely  right,  and  I  do  not 
think  it  necessary  to  expand  the  views 
which  they  have  expressed.  The  question 
comes  very  shortly  to  this,  whether,  when 
there  is  an  undoubted  obligation  to  work 
coals,  that  obligation  can  be  qualified  and 
cut  down  by  words  which,  as  it  has  been 
more  than  once  admitted  by  the  learned 
counsel  who  have  addressed  us,  are  in- 
tended to  qualify  not  the  obligation  to 
work  but  the  obligation  to  do  what  work 
is  done  in  a  proper  manner.  The  adverbs 
which  are  used  in  the  lease  in  connection 
with  the  words  winning  and  working  seem 
to  me  wholly  inappropriate  to  qualify  and 
cut  down  the  original  obligation.  I  hesitate 
verv  much  to  think  that  the  words  being 
such  as  they  are,  one  could  qualify  and  cut 
down  the  initial  obligation  by  looking  at 
what  the  nature  of  the  transaction  is; 
still,  if  one  does  look  at  it,  it  appears  to 
me  to  point  in  the  other  direction.  Both 
parties  supposed  that  there  was  coal  here ; 
and  if  there  was  coal,  is  it  to  be  supposed 
that  for  £5  a  year  the  attempt  to  get  profit 
out  of  this,  which  both  parties  assumed 
was  a  field  of  coal,  was  to  be  suspended 
for  twenty-one  years  at  the  option  of  the 
person  who  took  the  lease?  One  could 
well  understand  that  where  the  dead  i-eut 
is  of  such  magnitude  that  it  would  of  itself 
be  the  heaviest  burden  upon  the  lessee  if  he 
does  not  work — in  that  case  having  regard 
to  the  nature  of  the  obligation  entered  into, 
you  may  not  require  an  absolute  covenant 
to  work ;  but  where  the  dead  i-ent  is  of  so 
comparatively  trifling  a  character  as  this— 
£5  a  year  for  twenty-one  years — to  say  that 
it  is  to  be  at  the  option  of  the  lessee  whether 
he  will  work  or  not  seems  to  me  a  very 
unreasonable  and  unbusinesslike  arrange- 
ment. To  my  mind,  if  one  were  once  at 
liberty  to  consider  the  question  whether  it 
's  a  likely  covenant  to  oe  entered  into  or 


not,  I  should  come  to  a  conclusion  the  other 
way ;  but  I  do  not  depend  upon  tiiAt.  To 
my  mind  the  sole  question  is  whether  there 
is  or  ia  not  an  absolutely  clear  oblig»iion 
to  work.  I  think  that  there  is ;  and  und^ 
thoee  circumstances  I  move  your  Lordships 
that  the  appeal  he  dismissed  with  costs. 

Lord  Robertson — The  broad  facts  of 
this  case  are  exceedingly  simple.  There  is 
a  lease  of  this  field  of  coal  for  tw^enty-one 
years  from  1886.  In  1888  or  the  beg^inning 
of  1809  the  colliery  people  intimate  that 
they  have  dismantlea  and  abandoned  the 
working  by  which  alone  they  proposed  to 
work  this  coal  seam.  Accoraingly,  ^rxma 
facie,  it  would  appear  that  there  is  the 
clearest  possible  claim  for  damages  for  a 
breach  of  the  contract  which  was  knowingly 
entered  into  by  those  parties.  The  answer 
to  that  is,  curiously  enough,  found  in  the 
specific  obligation  which  relates  to  the 
working  which  they  have  abandoned.  It 
is  said  both  as  regards  the  winning  and  the 
working  that  they  are  to  win  and  w^ork 
honestly,  and  a  variety  of  laudatory 
epithets  are  applied.  How  those  wor^ 
limiting  their  operations  to  operations,  of 
a  legitmiate  kind  can  take  away  their 
obligation  to  go  on  working  I  cannot 
see.  If  there  had  been  a  very  long  time 
taken  in  reaching  the  mine  I  can  auite 
understand  that  questions  might  have  oeen 
raised  as  to  whether  that  period  had  not 
been  unduly  prolonged;  but  in  this  case 
the  avowed  at>andonment  of  the  working 
lifts  us  out  of  that  region  altogether.  We 
have  therefore  simply  to  construe  the 
clause  to  which  I  have  referred.  I  read 
that  clause  as  containing  first  of  all  Mae 
obligation  both  to  win  and  to  work,  and 
then  a  qualification  of  that  by  sayine  tibat 
it  must  oe  well  done.  But  wh^  you  shoaki 
say  that  because  you  are  obliged  to  do  a 
thmg  well  you  are  absolved  from  doing  it 
at  all  passes  my  conception.  The  argument 
was  presented  in  a  very  sharp  and  clear 
form  by  both  the  learned  counsel.  There- 
fore we  understand  the  question  as  it  is 
raised  in  this  case.  Upon  that  question  I 
must  say  that  I  think  the  argunaent  too 
clear  to  require  more  than  a  reference  to 
the  context  for  its  refutation.  I  cannot 
accede  to  the  view  that  by  the  particularity 
and  care  in  defining  the  mode  of  the  opera- 
tions there  is  absolution  given  from  enter- 
ing upon  those  operations  at  all. 

Lord  Lindley— I  have  come  to  the  same 
opinion.  I  was  rather  struck  by  the  observa- 
tions made  by  the  learned  counsel  for  the 
appellant  and  by  a  passage  which  was  read 
fi'om  the  judgment  of  Jessel,  M.R.,  in 
Abinger  v.  Ashton,  L.R.,  17  Eq.  358.  I 
have  since  looked  at  that  case,  and  I  think 
I  see  what  was  meant  by  it.  Jessel,  M.R., 
thei*  had  to  construe  a  covenant  which 
was  badly  drawn  and  open  to  more  inter- 
pretations than  one.  One  of  the  interpreta- 
tions which  he  suggested  that  it  might  bear 
was  that  which  was  urged  upon  us  as  the 
truo  interpretation  to  be  put  upon  this  lease. 
But  really  and  in  substance  it  comes  to  this 
— that  under  a  lease  like  this  the  lessee  has 
an  option  whether  he  will  work  or  not. 
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That  is  a  very  startling  proposition.  I 
lia.ve  looked  into  all  the  authorities  that  I 
could  find  upon  the  subject,  and  I  can  ilnd 
no  -warrant  whatever  for  it.  I  am  bound 
to  say  that  upon  the  true  construction  of 
this  covenant  I  agree  entirely  with  the 
Ck>urt  of  Appeal. 

Judgment  appealed  from  affirmed  and 
appeal  dismissed  with  costs. 

Counsel  for  the  Appellants — G.  A.  Russell, 
K.O.— Ashworth  James.  Agents-Clements, 
"Williams,  &  Co.,  Solicitors. 

Counsel  for  the  Respondents —NevUle, 
K.O.— M'Swinney.  Agents— T.  B.  &  W. 
Nelson,  Solicitors. 


HOUSE    OF    LORDS. 


Thursday,  November  23. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Robertson  and  Lindley.) 

GOBY  &  SON,  LIMITED  v.  HARRISON 

AND  OTHERS. 

(On  Appkax,  prom  the  Court  op 

Appkai.  in  Enoland.) 

CorUrcuit — Construction— Sale  of  Bitsinesi 
— Contract  not  to  "Directly  or  Indirectly 
Carry  on,  or  be  Engaged,  or  Concemea, 
or  Ifuereated  in  "  the  Business. 

A  coal  merchant,  engaged  both  in 
the  home  and  foreign  trade,  sold  his 
home  business  to  a  company,  entering 
at  the  same  time  into  an  agreement 
with  the  company  not  to  "  directly  or 
indirectly  carry  on,  or  be  engaged,  or 
concerned,  or  interested  in  the  coal 
trade  in  any  part  of  Great  Britain  or 
the  Isle  of  Man."  He  subsequently 
sold  his  foreign  business  to  another 
company  on  credit,  looking  for  payment 
to  the  company's  future  profits.  The 
company  subsequently  started  a  home 
business  in  Great  Britain. 

Held  that  the  mere  fact  of  his  being 
a  creditor  of  the  company  did  not  make 
him  "concerned  or  mterested  in"  the 
coal  trade  in  the  meaning  of  the  agree- 
ment. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Williamb,  Stirling,  and 
Cozkns-Hardy,  L.JJ.),  who  had  afOrmed  a 
judgment  of  Joyce,  J. 

The  facts  were  as  follows:— The  respon- 
dent Harrison  carried  on  business  as  a  coal 
merchant,  being  engaged  both  in  the  home 
trade  and  also  in  an  export  trade.  He  sold 
his  home  trade  to  the  appellants,  who 
were  also  coal  merchants,  retaining  the 
export  trade,  and  entered  into  a  covenant 
not  to  "  directly  or  indirectly  carry  on,  or 
be  engaged,  or  concerned,  or  interested  in 
the  coal  trade  in  any  part  of  Great  Britain 
or  the  Isle  of  Man."  He  afterwards  sold 
his  export  trade  to  a  company.  The  sale 
was  not  for  cash,  and  he  looked  to  the 
profits  of  the  company's  trade  for  payment 


of  the  purchase  money.  The  company 
afterwards  began  to  carry  on  a  home  trade, 
and  the  appellants  brought  this  action  for 
breach  or  covenant,  asserting  that  the 
respondent  Harrison  was  "  concerned  or 
interested  in "  the  company's  coal  trade  in 
Great  Britain. 

Joyce,  J.,  and  the  Court  of  Appeal  gave 
judgment  for  the  defenders.  The  pursuers 
appealed  to  the  House  of  Lords. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment. 

Lord  Chancelxor  (Halsbury)— I  think 
that  we  are  all  of  opinion  that  what  is 
complained  of  here  is  not  within  the  cove- 
nant. It  would  be  absolutely  impossible, 
I  think,  to  lay  down  with  precision  what  is 
or  is  not  comprehended  in  such  words  as 
"interested  or  concerned  in."  All  that  I 
can  say  about  it  is  that  you  must  look  at 
the  facts  of  the  particular  case,  and  look  at 
the  business  meaning  of  the  words.  I 
agree  that  the  question  to  be  determined 
is.  What  was  the  business  meaning  of 
these  words  dealing  with  such  a  subject- 
matter  as  is  dealt  with  by  these  agree- 
ments? And  to  my  mind  it  is  impossible 
to  say  that  the  words  of  the  covenant 
make  this  gentleman  "concerned  or  in- 
terested in'  this  particular  business.  Of 
course,  the  ambiguity  is  created  when 
words  so  very  wide  in  their  extension  are 
applied  to  a  business  of  this  character. 
Tne  words  "concerned  or  interested  in" 
would  in  popular  signification  undoubtedly 
include  a  great  deal  more  than  would  have 
been  intended  by  the  business  meaning  of 
this  covenant.  When  it  is  put  that  you 
are  "interested"  if  you  lend  money  to  a 
person,  if  you  supply  him  with  capital,  if 
you  do  this,  that,  and  the  other  which 
enables  a  business  to  be  carried  on,  in  a 
certain  wide  sense  it  cannot  be  denied  that 
you  are  "  interested " ;  and  being  "  in- 
terested "  may  also  include  terms  or  affec- 
tion, because,  speaking  in  one  sense,  they 
may  give  a  person  an  interest  in  something. 
But  when  you  are  dealing  with  the  subject- 
matter  which  is  here  dealt  with — namely, 
the  carrying  on  of  a  business,  and  en- 
deavouring to  prevent  the  carrying  on  of 
that  business  directly  or  indirectly,  or 
having  any  part  or  concern  in  that  business 
— I  think  that  every  business  man  would 
quite  comprehend  that  the  mere  fact  of 
being  a  creditor  of  the  firm  is  not  being 
"  concerned  or  interested  in  "  it.  Although 
in  a  certain  sense  every  creditor  is  "in- 
terested in  "  the  solvency  of  his  debtor,  and 
in  that  sense  there  is  an  interest,  that  is 
not  the  sort  of  interest  which  is  contem- 
plated by  this  covenant  It  appears  to  me 
that  this  is  really  the  short  point  which  we 
have  to  decide,  and  as  far  as  I  am  con- 
cerned I  think  there  is  no  doubt  about  it — 
that  it  is  not  within  the  covenant.  For 
these  reasons  I  am  of  opinion  that  this 
appeal  should  be  dismissed  with  costs. 

Lord  Robertson — I  am  of  the  same 
opinion.  I  think  that  the  case  of  the 
appellants  is  much  too  far  fetched.  When 
J.  &  G.  Harrison  entered  into  the  agree- 
ment for  the  sale  to  John  Harrison  and 


Digitized  by  V^OOQlC 


572 


The  Scottish  Law  Reporter.— Vol.  XLIIL  [*^*^o;:I^^*°* 


Tidswell,  they  were  cairying  on  their 
foreign  business  quite  legitimately,  and  it 
is  that  f  ore^^  business  which  they  sold  to 
John  Harrison  and  Tidswell.  Now,  if 
John  Harrison  and  Tidswell  had  simply 
taken  over  the  foreign  business,  and  the 
clauses  which  have  been  referred  to  had 
been  inserted  in  the  agreement,  there 
could  not  have  been  a  word  to  say  in 
support  of  the  appeal.  Does  the  mere  fact 
that  the  new  nrm,  who  themselves  are 
quite  free  from  the  obligations  of  the 
covenant,  intend  not  to  limit  their  business 
to  the  foreign  trade,  but  to  carry  on  the 
home  trade,  involve  the  present  respon- 
dents in  a  breach  of  this  contract?  It 
seems  to  me  that  the  position  is  really 
not  substantially  different  from  that  of  a 
moneylender,  or,  at  all  events,  that  the 
reasoning  must  apply  to  the  one  case  as 
well  as  to  the  other;  because  the  basis 
upon  which  the  appellants  have  ultimately 
rested  their  case  ts  a  very  narrow  one,  that 
inasmuch  as  you  have  tnese  clauses  applic- 
able not  merely  to  the  export  business,  but 
to  the  other  operations  of  the  new  8rm, 
therefore  the  respondents  are  liable  in  this 
action.  I  think  that  untenable,  and  I  am 
quite  content  to  face  the  challenge  which 
was  ma^e  by  the  learned  connsel  for  the 
appellants  to  treat  this  in  a  business  aspect. 
It  appears  to  me  that  to  apply  the  word 
"interested"  in  this  seuse  would  be  to  give 
it  an  extension  which  would  prove  most 
embarrassing,  and  indeed  impracticable,  in 
the  ordinary  conduct  of  business. 

Lord  Limblbt — I  am  of  the  same  opinion, 
and  I  cannot  usefully  add  anything  to  the 
reasons  which  have  been  given. 

Order  appealed  from  afBrmed,  and  appeal 
dismissed  with  costs. 

Counsel  for  Appellants  —  Warmington, 
K.C.  —  Haldane,  K.C.  —  Austen-Oartmell. 
Agente  —  Deacon,  Gibson,  Medcalf,  & 
Marriott,  Solicitors. 

Counsel  for  Respondents— Neville,  K.C. — 
Hughes,  K.C. — Sheldon.  Agents— Keene, 
Marsland,  Bryden,  &  Besant,  Solicitors. 


HOUSE   OF    LORDS. 


Tuesday,  November  28. 

(Before  Lords  Macnaghten,  Robertson, 
and  Lindley.) 

ALIANZA   COMPANY,  LIMITED  v. 
BELL  (SURVEYOR  OF  TAXES). 

(On  Apfbai.  from  the  Court  of 
Afpbai.  in  England.) 

Revenue  —  Income  Tax  —  Profits — Nitrate 
Grounds  —  Exhaustion  of  Material  — 
Deductions — Income  Tax  Act  1812  (5  and 
6  Vict.  c.  35),  sec.  100,  Sched.  D,  1st  Case, 
Bute  III,  sec.  159. 

An  English  company  owned  lands, 
buildings,  and  plant  in  Chili,  digging 


out  of  the  land  a  substance  called 
"  caliche  "  and  extracting  from  it  soda^ 
potash,  and  iodine,  from  the  sale  of 
which  they  made  their  profits.  The 
lands,  tec,  when  all  the  "caliche"  has 
been  extracted  would  be  of  almost  no 
value. 

Held  that  in  computing  their  profits 
for  income  tax  under  Schedule  D  they 
were  not  entitled  to  deduct  any  yearly 
sum   to   meet   the  exhaustion  of   the 
"caliche." 
Appeal   from   a  judgpnent   of   the   Court 
of  Appeal  (Collins,  M.R.,  Sterling  and 
Mathbw,  L.JJ.),  who  had  afiSrmed  a  judg- 
ment of  Channbll,  J.,  upon  a  case  statM 
by   the    Commissioners    tor    the    Qeneni 
Purposes  of  the  Income  Tax  Acts  for  the 
City  of  London. 

The  Income  Tax  Act  1842  provides,  sec. 
100,  Schedule  D,  1st  Caae,  Rule  I— "The 
duty  to  be  charged  in  respect  thereof  shall 
be  computed  on  a  sum  not  less  than  Uie 
fvdl  amount  of  the  balance  of  the  profits  or 
gains  of  such  trade,  manufacture,  adven- 
ture, or  concern  upon  a  fair  and  just 
average  of  three  years." 

Rule  III—"  In  estimating  the  balance  of 
profits  and  gains  chargeable  under  Schedule 
E>,  or  for  the  purpose  of  assessing  the  duty 
thereon,  no  sum  shall  be  set  against  or 
deducted  from,  or  allowed  to  be  set  against 
or  deducted  from,  such  profits  or  gains  on 
account  of  any  sum  expended  for  repairs 
of  premises  occupied  tor  the  purpose  of 
such  trade,  manufacture,  adventure,  or 
concern,  nor  for  any  sum  expended  for  the 
supply  or  repairs  or  alterations  of  any 
implements  .  .  .  nor  on  account  of  any 
capital  withdrawn  therefrom ;  nor  for 
any  sum  employed  or  intended  to  be  em- 
ployed as  capital  in  such  trade,  manufacture, 
adventure,  or  concern ;  nor  for  any  capital 
einployed  in  improvement  of  premises.  . . . 
Section  169 — "In  the  computation  of 
duty  to  be  made  under  this  Act  in  any 
of  tne  cases  before  mentioned  ...  it  shall 
not  be  lawful  to  make  any  other  deductions 
therefrom  than  such  as  are  expressly 
enumerated  in  this  Act  .  .  .  nor  to  m^e 
any  deduction  from  the  profits  or  gains 
from  any  property  herein  described  ...  on 
account  of  diminution  of  capital  employed, 
or  loss  susteined  in  any  trade,  manufactaire, 
adventure,  or  concern,  or  in  any  profession, 
employment,  or  vocation." 

The  appellants  were  an  English  company 
incorporated  under  the  Companies  Act, 
with  a  registered  ofBce  in  London.  They 
owned  land,  buildings,  and  machinery  in 
Chili,  the  land  being  a  large  tract  of  ni^^te 
grounds.  The  upper  stratum  of  these 
grounds  consisted  of  a  substance  called 
"  caliche,"  and  it  was  the  presence  of  tliis 
substance  which  gave  value  to  the  land. 
The  caliche  was  dug  up  and  taken  to  the 
company's  works,  where  there  was  ex- 
tracted from  it  nitrates  of  soda,  potash, 
and  iodine,  from  the  sale  of  which  the 
company's  profits  were  derived.  When 
ultimately  the  caliche  in  the  company's 
property  oecomes  exhausted  their  land  and 
plant  will  have  little  or  no  value. 
An  assessment  having  been  made  upon 
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the  appellants  under  Schedule  D  of  the 
Income  Tax  Act  1842,  based  on  their  printed 
accounts  and  statements  of  profits  for  the 
proceeding  three  years,  they  appealed  to 
the  Cktmmissioners  of  Income  Tax  claim- 
ing to  be  entitled,  for  the  purpose  of  com- 
puting their  profits,  to  deduct  a  yearly 
sum  to  meet  the  exhaustion  of  the  nitrate 
grounds. 

The  Commissioners  of  Income  Tax, 
Channel!,  J.,  on  a  stated  case,  and  the 
Court  of  Appeal,  having  all  decided  against 
them,  they  appealed  to  the  House  of  Lords. 

At  the  conclusion  of  the  argument  for 
the  appellants  their  Lordships  gave  judg- 
ment as  follows : — 

Lord  Macnaghten— I  do  not  think  it 
necessary  to  say  more  than  a  very  few 
words.  I  think  that  your  Lordships  are 
satisfied  with  the  judgment  of  the  Court  of 
Appe»I,  and  with  the  reasons  by  which 
that  judgment  is  enforced.  It  seems  to  me 
that  this  claim  comes  within  the  third  rule, 
and  that  it  is  money  wholly  and  exclusively 
laid  out  and  expended  as  capital.  For 
these  reasons  I  move  your  Lordships  that 
this  appeal  should  be  dismissed,  and  that 
the  appellants  should  pay  the  costs. 

LoBD  Robertson— I  think  it  undesirable 
that  any  doubt  should  be  thrown  upon  a 
settled  course  of  decisions  on  the  income 
tax  law,  and  it  seems  to  me  that  although 
the  case  has  been  argued  with  a  vigour 
which  did  full  justice  to  it,  the  arg^uments 
advanced  are  of  a  most  familar  character. 
The  propositions  required  to  be  established 
in  order  to  bring  it  within  the  provisions 
and  decisions  are  these — I  l>egin  by  stating, 
of  course,  that  it  is  under  Schedule  D  that 
the  case  is  to  be  judged.  First  of  all,  is 
this  capital  for  which  it  is  proposed  to 
obtain  a  deduction?  Now,  that  seems  to 
pae  to  be  entirely  concluded  by  the  findings 
in  the  case.  There  is  no  doubt  whatever 
that  the  scheme  of  the  enterprise  of  this 
company  was  to  invest  their  capital  in  the 
acquisition  of  this  property,  and  then  to 
proceed  to  work  it  as  a  mining  concern. 
That  being  so,  Collins,  M.B.,  seems  to  me 
to  be  abundantly  justified  in  saying  that 
this  is  merelv  another  case  where  capital 
has  been  emoarked  in  a  wasting  subject- 
matter.  The  whole  of  the  argument  for 
the  appellants  is  really  founded  on  what  I 
suppose  that  no  one  would  doubt,  that  as 
the  output  takes  place  there  is  a  consump- 
tion of  a  certain  proportionate  amount  of 
the  capital.  But  that  is  concluded,  as  Lord 
Macnaghten  has  said,  by  rule  3.  I  agree 
with  Stirling,  L.J.,  further,  that  section  169 
is  never  to  be  laid  out  of  account  in  these 
instances,  because  in  its  express  prohibition 
of  an  allowance  being  made  for  capital  it, 
on  the  face  of  it,  refers  to  all  the  various 
cases  under  the  various  schedules.  Accord- 
ingly the  argument  that  there  is  something 
peculiar  to  Schedule  A  in  the  principle 
which  has  been  applied  in  Adaie's  case 
(February  16,  1875,  2  R  431),  and  in  the 
other  cases  which  have  been  mentioned, 
fails  before  the  universal  eonapectua  which 
in  express  terms  is  g^ven  by  section  159  to 
this  very  principle. 


Lord  Liin)i.ET — I  am  entirely  of  the 
same  opinion.  It  appears  to  me  that  it  is 
quite  impossible  to  get  out  of  rule  S.  I 
cannot  see  my  way  to  do  it  at  all. 

Order  appealed  from  afiOrmed  and  appeal 
dismissed  with  costs. 

Counsel  for  the  Appellante — Danckwerts, 
K.C.— Bremner.  Agents— Ashurst,  Morris, 
Crisp,  &  Company,  Solicitors. 

Counsel  for  the  Bespondent — The  Attor- 
ney-€leneral  (Sir  B.  B.  Finlay,  K.C.)— The 
Solicitor-General  (Sir  E.  Carson,  K.C.)— 
Rowlatt.  Agent— Sir  F.  C.  Gore,  Solicitor 
of  Inland  Revenue. 


HOUSE    OF    LORDS- 

Friday,  December  15. 

(Before  Lords  Macnaghten,  Robertson, 
and  Lindley.) 

M ANCHESTEB  CABBI AGE  AND  TRAM- 
WAYS COMPANY  u.  SWINTON  AND 
PENDLEBURY  URBAN  DISTRICT 
COUNCIL. 

(On  Appeal  from  the  Court  of 
Appeal  in  Enolahd.) 

Statute  —  Tramways  Act  1870  (83  and  34 
Vict.  cap.  78)   sec.  ^  —  Interpretation — 
Purchase  of  Tramica^  toithxn   its  Dis- 
trict by  Local  Authortty  under  Compul- 
sory Poiotra —  Whether  bound  also  to  Pay 
for  Depot  out  of  District  "Suitable  arid 
used  .  .  .  for  Purposes  of  Undertaking." 
Section  43  of  the  Tramways  Act  1870 
provides: — "Where  the   promoters  of 
a  tramway  in  any  district  are  not  the 
local  authority,  the  local  authority  .  .  . 
may  ...  by  notice  .  .  .  require  such 
promoters  to  sell,  and  thereupon  such 
promoters  shall  sell  to  them  their  under- 
taking, or  so  much  of  the  same  as  is 
within    such   district,   upon   terms   of 
paying  the  then  value  (exclusive  of  any 
allowance  for  past  or  future  profits  of 
the  undertaking,  or  any  compensation 
for  compulsory  sale  or  other  considera- 
tion whateoever)  of  the  tramway,  and 
all  lands,  buildings,  works,  materials, 
and   plant  of   the  promoters   suitable 
to  and  used  by  them  for  the  purposes 
of  their  undertaking  within  such  dis- 
trict .  .  ." 

Eeld  that  the  words  "within  such 
district"  qualified   the  word  "under- 
taking" and  not  the  words  "lands  .  .  . 
promoters,"   and    that   accordingly    a 
local  authority  acquiring   a  tramway 
undertaking  under  the  at>ove  section 
was  bound  to  pay  the  promoters  the 
value  of  a  depot  suitable  to  and  used  by 
them  in  the  undertaking,  although  not 
situated  within  the  district  of  the  local 
authority. 
Judgment  of  Court  of  Appeal  reversed. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Collins,  M.R.,  Stirling 
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and  Mathbw,  Li.JJ.)  who  had  reversed  a 
decision  of  Channell,  J. 

The  facts  are  set  forth  in  Lord  Mac- 
naughten's  opinion  infra. 

Their  Lordships  having  taken  time  to 
consider  their  judgments  gave  judgment  as 
follows : — 

Lord  Macnaohtkn  —  Notwithstanding 
the  decision  of  the  Court  of  Appeal  and  a 
certain  hesitation  on  the  part  of  the  learned 
judge  of  first  instance  which  led  the  Court 
of  Appeal  to  think  that  they  were  about  to 
"  give  effect  to  his  real  opinion  "  by  over- 
nuing  the  judgment  which  he  hsid  pro- 
nounced, it  does  not  appear  to  me  that  this 
case  is  one  of  any  great  difficulty.  The 
question  is  raised  on  an  award  stated  in 
tne  form  of  a  special  case.  The  arbitrator, 
who  was  appointed  by  the  Board  of  Trade, 
was  the  late  Sir  Frederick  Bramwell,  a 
gentleman  admittedly  of  extreme  ability 
and  of  great  experience  in  arbitrations  of 
this  sort.  The  parties  to  the  controversy 
were,  on  the  one  band  the  Swinton  and 
Pendlebury  Urban  District  Council,  and  on 
the  other  the  Manchester  Carriage  and 
Tramways  Company,  Limited,  who  were 
(within  the  meaning  of  the  Tramways  Act 
1870)  promoters  of  a  tramway  in  the  dis- 
trict of  the  Swinton  Council.  The  tram- 
way under  statutory  powers  and  obliga- 
tions was  worked  by  the  tramway  com- 
pany in  connection  with  tramways  con- 
structed by  the  Salford  Corporation,  and 
by  them  leased  to  the  company.  In  this 
way  the  tramway  in  question  formed  part 
of  a  continuous  or  through  line  to  Man- 
chester. Adjoining  the  Salford  main  line 
about  a  mile  or  tnree-c[uarter8  of  a  mile 
from  the  limits  of  the  district  of  the  Swin- 
ton Council,  the  tramway  company  had 
two  depots,  known  as  the  Ford  Lane  draot 
and  Church  Street  depot.  On  the  22nd 
January  1901  the  Swinton  Coimcil  duly 
gave  notice  to  the  tramway  company  that 
they  were  required  to  sell  to  the  council 
under  the  conditions  and  in  the  manner 
provided  by  section  43  of  the  Tramways 
Act,  so  much  of  their  undertaking  as  was 
within  the  district  of  the  Swinton  Council. 
On  receiving  the  prescribed  notice,  the  pro- 
moters are  bouna  to  sell  to  the  local  autho- 
rity "  their  undertaking  or  so  much  of  the 
same  as  is  within"  the  "district,"  and  the 
purchasing  authority  is  bound  to  pay  "the 
then  value  "—that  is,  I  think,  the  value  at 
the  date  of  notice  (exclusive  of  any  allow- 
ance for  past  or  future  profits  of  the  under- 
taking or  any  compensation  for  compul- 
sory sale  or  other  consideration  whatever) 
of  the  tramway  and  all  lands,  buildings, 
works,  material,  and  plant  of  the  promoters 
suitable  to  and  used  by  them  for  the  piu*- 
poses  of  their  undertaking  within  such  dis- 
trict. The  value  is  to  be  determined,  in 
case  of  difference,  by  arbitration.  What 
the  arbitrator  has  to  find  is  the  value  to 
the  promoters,  not  the  value  to  the  pur- 
chasing authority.  Nor  are  the  promoters 
under  any  obligation,  as  the  Court  of  Ap- 
peal seems  to  have  thought,  to  make  a 
?rood  title  to  the  adjuncts  and  accessories 
or  which  the  purchasing  authority  has  to 
pay.    If  their  title  be  infirm,  if  their  ten- 


ure be  insecure,  or  their  possession  precari- 
ous, the  arbitrator  no  doubt  would  take 
that  into  consideration  in  determining 
value,  but  the  purchasers  must  pay  the 
value  of  their  adjuncts  and  accessories  to 
the  promoters  whatever  it  was  at  the  date 
of  the  notice,  even  although  they  may  be 
of  little  or  no  value  to  the  purchasing 
authority.  The  notice  of  Januarv  1901  was 
g^ven_  at  the  instance  of  the  Salford  Coi^ 
poration.  Their  lease  to  the  tramway  com- 
pany was  then  about  to  expire.  On  its  ex- 
piration they  proposed  to  work  a  combined 
system  of  tramways  through  Swinton  and 
Salford  as  one  undertaking,  and  to  work  it 
by  electricity  instead  of  usmg  horse-power. 
As  the  persons  really  interested  in  the  pur- 
chase under  an  arrangement  sanctioned  by 
Parliament,  they  represented  the  Swinton 
Council  in  all  the  negotiations  and  proceed- 
ings consequent  upon  their  notice  to  the 
tramway  company.  After  a  protracted 
hearing  of  much  evidence,  the  arbitrator 
made  his  award  on  the  28th  May  1908,  llie 
award  sets  out  with  minute  and  perhi^w 
unnecessary  detail  the  relative  Acts  of 
Parliament  and  orders,  and  the  result  of 
the  evidence  as  to  the  two  depots.  And 
then  tJiere  is  a  passage  which  seems  to  me 
to  be  not  immaterial,  having  regard  to  ttie 
view  taken  by  the  Court  of  Appeal — "and 

Say  for  the  actual  tramways  within  their 
istricts."  But  they  contended  that  under 
section  43  they  were  not  compellable  to 
purchase  either  the  Ford  Lane  or  the 
Church  Street  depot,  on  the  ground  that 
even  if  such  depots  or  either  of  them  were 
suitable  to  and  used  by  the  tiramway  com- 
pany for  the  purposes  of  their  tramways, 
they  were  both  of  them  situated  geo- 
graphically without  the  district  of  the  coun- 
cil, and  that  the  said  section  only  made  it 
obligatory  upon  the  local  authority  to  pur- 
chase that  wnich  was  within  their  district. 
Counsel  for  the  tramway  company  con- 
tended that  if  such  depots  were  in  fact  suit- 
able to  and  used  with  their  undertaking 
within  the  council's  district,  the  councfl 
were  under  the  said  section  compellable  to 
purchase  them,  although  the  depots  them- 
selves were  outside  the  district.  "I  was 
asked,"  the  arbitrator  adds,  "  by  counsel 
for  the  Council  to  state  my  award  in  the 
form  of  a  special  case  for  the  opinion  of  the 
Court  on  this  point."  Now,  stopping  there, 
it  seems  to  me  that  nothing  can  be  plainer 
than  this — that  one  question,  and  one  ques- 
tion only,  was  intended  to  be  raised  by  the 
special  case.  It  is  quite  true  that  the  arbi- 
trator does  not  follow  throughout  this  in- 
troductory statement  the  exact  language 
of  the  section.  In  the  earlier  part  he 
follows  it  literally.  In  the  latter  part  he 
substitutes  the  expression  "used  with"  for 
the  words  "used  for  the  purpose  of."  In 
my  opinion  that  is  a  mere  slip — a  very 
natural  slip— a  slip  which  the  arbitrator,  if 
his  attention  had  been  called  to  it,  would 
have  been  entitled  to  correct.  Nor  can  I  see 
that  in  this  particular  case  there  can  be 
any  difference  in  meaning  between  the 
two  expressions.  If  a  thing  is  suitable  to 
and  used  with  a  tramway  I  am  unable  to 
imagine  how  the  person  or  company  so 
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using  it  can  avoid  using  it  for  the  purposes 
of  the  tramway.  By  what  perverse  in- 
genuity could  it  be  used  otherwise  ?  Then 
we  come  to  the  award.  The  arbitrator 
awards  and  finds  "as  a  fact  that  the  Ford 
Lane  depot,  although  in  a  limited  sense 
used  with  the  undertaking  of  the  tramwav 
company  within  the  district  of  the  council, 
is  not  suitable  to  such  undertaking."  Then 
he  adds— "I  further  award  and  find  as  a 
fact  that  the  Church  Street  depot  was  used 
with  and  is  suitable  to  the  said  under- 
taking." Then,  following  accurately  the 
words  of  the  section,  he  finds  the  value  of 
tiie  tramways  and  "of  all  lands,  buildings, 
works,  materials,  and  plant  of  the  Man- 
chester Carriage  and  Tramway  Company 
suitable  to  and  used  by  them  for  the  pur- 
poses of  the  undertaking."  He  finds  separ- 
ately (a)  the  value  of  the  tramways  lines ; 
(b]  the  value  of  the  land  and  buildmga  con- 
stituting the  Church  Street  depot  and  the 
tram'way  lines  therein  and  the  tramway 
line  in  Cfnurch  Street  leading  into  the  depot; 
and  (c)  the  value  of  the  fixtures  and  fittmgs 
in  and  upon  the  Church  Street  depot  as  per 
the  vaJnation  therein  before  referred  to.  The 
total  was  £49,006.  But  the  arbitrator  adds 
that  should  the  Court  be  of  opinion  that  the 
Council  were  not  compellable  to  purchase 
or  pay  for  the  Church  Street  depot,  then  the 
last  two  items,  which  amounted  together 
to  £24,317,  were  to  be  deducted,  and  the 
value  was  to  be  reduced  to  £24,680.  The 
learned  judge  of  first  instance  answered 
the  question  in  favour  of  the  tramway 
company.  The  answer  of  the  Court  of 
Appeal  was  in  favour  of  the  Swinton 
Council.  The  learned  Lords  Justices  of  the 
Court  of  Appeal  inferred  fi-om  the  variation 
in  language  to  which  I*have  referred  that 
there  was  some  ambiguity  in  the  award, 
and  that  the  arbitrator  had  it  in  his  mind 
to  submit  to  the  Court  some  question  of  law 
which  he  certainly  did  not  formulate,  and 
which  the  learned  counsel  for  the  Swinton 
Council  candidly  admitted  that  he  did  not 
ask  him  specifically  to  state.  What  that 
question  could  possibly  have  been  I  am  un- 
able to  imagine.  The  question  of  user  was 
a  mere  question  of  fact.  The  question  of 
suitability  was  a  mere  question  of  fact. 
Both  those  questions  had  been  answered 
by  the  arbitrator,  and  answered,  your 
Liordships  will  observe,  as  questions  of  fact 
in  favour  of  the  Swinton  Council.  The 
only  question  which  the  arbitrator  reserved 
— the  question  depending  on  geographical 
position — was  not  argued  seriously  at  your 
Lordships'  Bar.  It  was  determined  in 
favour  of  the  appellants  by  the  learned 
judge  of  first  instance.  The  Court  of 
Appeal  apparently  did  not  think  it  worth 
discussing.  And,  speaking  for  myself,  I  do 
not  think  that  it  is  open,  to  argument.  The 
learned  Lords  Justices  in  the  Court  of 
Appeal  seem  to  have  been  much  impressed 
with  the  consideration  that  the  arbitrator 
was  a  gentleman  of  much  experience  and 
ability.  They  thought  it  most  unlikely 
that  he  should  have  made  a  slip  or  a  blunder, 
as  they  termed  it,  and  therefore  they  came 
to  the  conclusion  that  he  must  have  meant 
something  by  the  change  in  bis  language. 


Well,  persons  of  the  greatest  experience 
and  ability  do  make  slips  sometimes,  and  I 
must  say  that  I  should  have  thought  it 
much  more  likely  that  a  man  of  experience 
and  ability  should  make  a  slip  than  that 
anybody  of  common  sense  in  a  serious  docu- 
ment, and  after  much  consideration,  should 
present  to  the  Court  a  conundrum  in  the 
form  of  a  cryptogram.  It  is  not,  perhaps, 
uninstructive  to  find  that  both  the  learned 
and  experienced  counsel  in  their  address  to 
the  arbitrator  made  just  the  same  slip,  if  it 
be  a  slip,  and  that  the  learned  counsel  for 
the  Swinton  Council  was,  if  I  may  venture 
to  say  so,  the  first  o£fender.  I  therefore 
move  your  Lordships  that  the  order  ap- 
pealed from  be  reversed,  and  that  the  order 
of  Channell,  J.,  be  restored,  with  costs  both 
here  and  below. 

Lord  Robbbtboh— It  is  certain  that  in 
this  special  case  the  arbitrator  directly, 
expressly,  and  formally  states  one  point 
for  the  opinion  of  the  Court.  It  is  certain 
that  no  other  point  is  directly,  expressly, 
or  formally  stated  by  him,  or  indeed 
stated  at  all.  The  most  that  can  be 
said,  or  ha«  been  said,  is  that  it  is  to 
be  inferred  from  his  having  mentioned 
certain  things  which  would  be  relevant  to 
the  consideration  of  another  question,  that 
he  really  intended  to  submit  that  other 
question.  To  this  there  seem  to  me  to  be 
several  answers,  and  the  first  is  that  the 
arbitrator  has  shown  by  the  structure  of 
his  special  case  that  his  way  of  stating  a 
point  for  decision  was  to  state  it  directly 
or  expressly,  and  I  must  say  that  I  think 
this  conclusive.  But  secondly,  even  if  it 
were  permissible  to  infer  that  the  arbitrator 
really  intended  to  submit  a  further  point 
from  his  having  mentioned  things  relevant 
for  its  discussion,  it  must  be  remembered 
(and  has  been  forgotten)  that  this  is  not 
merely  a  special  case  but  an  award,  and 
many  things  are  relevant  to  the  awa^, 
and  of  a  kind  usually  inserted  in  an  award, 
which  may  not  bear  on  the  point  submitted 
for  decision.  This  special  case  is  presented 
not  under  sec.  19  or  the  Arbitration  Act, 
which  provides  for  special  cases  pure  and 
simple,  but  under  sec.  7  (b),  which  provides 
for  awards  being  stated  in  the  form  of  a 
special  case.  Now  it  cannot  be  affirmed  of 
all  that  is  set  out  in  this  special  case  that 
it  is  relevant  either  to  the  question  ad- 
mittedly stated  or  to  the  question  which  it 
is  now  sought  to  evolve  out  of  it,  and  the 
reason  is  tnat  the  document  serves  the 
double  purpose  of  award  and  special  case. 
Even  if  all  the  passages  in  the  award  which 
are  founded  on  by  the  respondents  could 
be  pressed  into  their  service  they  are  ulti- 
mately confronted  with  the  difficulty  that 
the  arbitrator  has  decided  that  the  depot 
was  suitable  to  the  use  of  the  undertaking. 
Now  it  is  against  this  conclusion  that  the 
respondents  invoke  the  consideration  of 
distance  and  inaccessibility,  and  this  con- 
clusion is  determined  against  them  in  the 
exact  terms  of  the  statute.  I  am  unable 
to  think  that  there  is  any  veiled  importance 
or  significance  in  the  use  of  the  word  "with" 
in  the  award.     There  is  no  limit  or  sug- 
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ytiaii  in  the  award  of  any  intention  in 
tbia  abbreviation,  and  in  toe  pwK»iwling» 
the  word   "with"  was   treated   by    boUi 
parties  *b  conTertiUe  with  the  nxwe  am]^ 
erpreaaoo  of  the  statate.    I  have  only  to 
add  that  io  mr  opinion  the  words  "within 
such  district     qualify  the  word  "  under- 
taking," and  not  the  wrnds  "  lands,  build- 
ings, works,  materials,  and  plant  of  the 
promoters."    The  reading  which  I  adopt  is  ■ 
the  natural  reading,  and  the  reason  oi  the 
thing  is  adverse  to  the  opposite  view,  for  it 
cannot  be  suggested  that   staUes,  which  ' 
might   be  close  to  the  district  althoogb 
outside  it,  should   be  excluded  from  the  ' 
elanse,    while    the    opposite    construction   | 
breaks    down    entirely    over    the    words  \ 
"  materials  and  plant.      I  am  for  reversing  I 
the  judgment  appealed  against. 

liOBD  LnTDLKT — I  am  also  unable  to 
agree  with  the  Court  of  Appeal  in  this 
case.  Hie  arbitrator  here  was  not  stating 
a  case  for  his  guidance  before  making  bis 
award ;  be  made  an  award  and  set  out  the 
facts  which  he  considered  material  in  order 
to  make  it  intelligible  and  satisfactory. 
But  he  made  it,  as  he  bad  power  to  do, 
subject  to  a  question  of  law,  which  he  was 
asked  to  state,  and  did  state  in  very  clear 
terms,  in  order  that  it  might  be  decided  by 
the  Court.  He  was  not  requested  to  state, 
and  did  not  in  fact  state,  more  than  one 
question  for  such  decision,  and  that  question 
was  whether  the  Church  Street  depot, 
which  was  outside  the  Swinton  district, 
had  to  be  paid  for.  The  question  submitted 
by  the  arbitrator  to  the  Court  for  decision 
has  been  properly  decided,  and  this  is  now 
scarcely  disputed.  But  your  Lordsbipa  are 
asked  to  say  that  the  Swinton  District 
Council  desired  to  raise  another  point  of 
law,  and  that  the  arbitrator  has  stated  the 
facts  in  such  a  way  as  to  show  that  he 
intended  to  raise  another  question,  namely, 
whether  the  Church  Street  depot  could  m 
point  of  law  be  said  to  have  been  "  suitable 
for  and  used  by  the  company  for  the  pur- 
pose of  the  company^s  undertaking-" 
Counsel  frankly  admitted  that  the  arbi- 
trator was  never  asked  to  refer  any  such 
question  to  the  Court,  and  I  cannot  myself 
see  that  he  has  in  fact  done  so.  The 
question  of  suitability  is  one  of  fact,  and 
the  arbitrator  has  found  that  question  in 
favour  of  the  selling  company.  It  requires 
no  little  ingenuity  to  discover  that  such  a 
question  can  be  regarded  as  a  question  of 
law;  but  assuming  that  it  can  be  so  re- 
garded, it  is  in  my  opinion  manifest  that 
no  such  question  was  intended  by  the 
arbitrator  to  be  referred  to  the  Court,  and 
that  he  has  not  in  fact  stated  any  such 
question  for  its  decision.  I  am  convinced 
that  the  words  "used  with"  in  the  award 
are  only  an  abbreviation  for  "used  for  the 
purposes  of,"  and  that  the  arbitrator  used 
the  two  expressions  not  intentionally  by 
way  of  contrast,  but  inadvertently  as 
Bvnonyinous.  The  appeal  ought  to  be 
allowed  with  costs  in  the  usual  way. 

Order  appealed  from  reversed.  Order  of 
Channel!,  J.,  restored. 


Connad  for  the  Appellants — Moolton, 
K.C.— Astbory.  K.C.— EUridge— Sandais. 
Agents  —  Ayrtan,  Biseoe,  ft  Barclay, 
S^ritosa. 

Coonael  for  the  Bespondenta — Balfour 
Browne,  K.C.  —  Pickford,  K.C.— Rhodes. 
Agenta— TVaas  ft  Taylor,  SoUeitors. 


HOUSE    OF    LORDS. 


Friday,  Deetmbtr  15. 

(Bef<M«  the  liord  Chancellor  (HaJsbory), 
Lords  Bobertson  and  Lindley.) 

UNDERGROUND  ELECTRIC  RAIL- 
WAT  COMPANY  OF  LONDON  r. 
COMMISSIONERS  OF  INLAND 
REVENUE. 

(On  Afpbai.  fbox  thb  ConKT  of  Appkai. 
rN  England.) 

Reventu  —  SUnnp  Duty  —  Conveuance  on 
Sale — Ad  valorem  Duijf— Periodical  Pay- 
ment— Payment  Conttngent  on  Profits- 
Stamp  AaVBBfl  (54  and  55  Viet.  e.  39),  sees. 
56  and  57. 

Sec.  58  (2}  of  the  Stamp  Act  1801 
provides  as  follows : — "  Where  the  con- 
sideration, or  any  part  of  the  considera- 
tion, for  a  conveyance  on  sale  consists 
of  money  pavable  periodically  for  a 
definite  period  exceeding  twenty  years 
or  in  peipetuity,  or  for  any  indefinite 
period  not  terminable  with  life,  the 
conveyance  is  to  be  charged  in  respect 
of  that  condderation  witn  ad  tuolorem 
duty  on  the  tot&I  amount  which  will  or 
may,  according  to  the  terms  of  sale,  be 
payable  during  the  period  of  t^venty 
years  next  aftier  the  day  of  the  date 
of  the  instrument." 

By  an  agreement  by  which  a  com- 
pany's business  was  sold  it  was  pro- 
vided that  part  of  the  consideration 
payable  to  the  sellers  was  to  be  the 
annual  payment  out  of  profits  of  a  sum 
equal  to  a  dividend  of  3  per  cent,  on  the 
amount  for  the  time  being  paid  up  on 
such  of  the  original  ordinary  share 
capital  in  the  new  company  as  should 
for  the  time  being  have  been  issued: 
such  payment  was  however  postponed 
to  the  payment  of  a  cumulative  annual 
dividend  of  5  per  cent,  to  the  ordinary 
shareholders.  At  the  date  of  the  <^;ree- 
ment  the  whole  ordinary  share  capital 
had  been  issued,  but  only  about  a 
quarter  of  it  paid  up. 

Held  that  under  sec.  66  ad  valorem 
duty  fell  to  be  paid  on  a  sum  represent- 
ing 3  per  cent,  on  the  amount  of  ordi- 
nary snare  capital  paid  up^  at  the  time 
of  tne  agreement  (that  teing  "  money 
payable  periodically  ...  in  perpetuity, 
or  for  an  indefinite  period  .  .  .^ 
multiplied  by  twenty,  and  that  it  was 
immaterial  that  the  amount  payable 
periodically  was  subject  to  the  contin- 
gency of  there  beine  sufficient  funds  to 
pay  the  5  per  cent,  aividend. 
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Per  Lord  Lindley— "  There  is  nothing 
in  sec.  57  which  either  cuts  down  or 
excludes  sec.  56." 
Appeal  from  a  judgment  of  the  Court  of 
Appeal  (Collins,  M.R.,  Stirling  and 
Mathews,  L.JJ.),  who  had  reversed  a 
judgment  of  Cecannell,  J.,  upon  a  case 
stated  by  the  Commissioners  of  Inland 
Revenue. 

Sec.  56  (2)  of  the  Stamp  Act  1891  is  quoted 
in  the  rubric. 

Sec.  57  provides— "Where  any  property 
is  conveyed  to  any  person  in  consideration, 
wholly  or  in  part,  of  any  debt  dueto  him, 
or  subject  either  certainly  or  contingently 
to  the  payment  or  transfer  of  any  money 
or  stock,  whether  being  or  constituting  a 
charge  or  incumbrance  upon  the  property 
or  not,  the  debt,  money,  or  stock  is  to  be 
deemed  the  whole  or  part  as  the  case  may 
be  of  the  consideration  in  respect  whereof 
the  conveyance  is  chargeable  with  ad 
valorem  duty." 

The  Underground  Electric  Railway  Com- 
pany of  London  acquired  by  purchase  the 
undertaking  of  the  Metropolitan  District 
Electric  Traction  Company,  Limited,  and 
Uie  bargain  between  tnem  as  to  the  price 
to  be  paid  was  concluded  in  an  agreement 
which  contained,  inter  alia,  the  following 
provision— "Article  3— The  profits  of  the 
new  company  (the  appellants)  available  for 
dividend  in  respect  of  each  year  shall  be 
applied  in  the  following  order  and  manner 
—that  is  to  sajr.  First,  in  payment  of  a 
cumulative  dividend  at  the  rate  of  5  per 
cent,  per  annum  up  to  the  end  of  such  year 
on  the  amount  for  the  time  bein^  paid  up 
on  any  shares  for  the  time  being  issued  by 
the  new  company ;  and,  secondly,  in  paying 
to  the  Traction  Company  or  its  assigns  as  a 
further  part  of  the  consideration  for  the 
said  sale  such  a  sum  as  shall  be  equal  to  a 
dividend  of  3  per  cent,  for  such  year  on  the 
amount  for  the  time  being  paid  up  on  such 
of  the  original  ordinary  snare  capital  of 
£5,(XK),000  m  the  new  company  as  shall  for 
the  time  being  have  been  issued  by  the  new 
company." 

Under  sec.  59  (1)  of  the  Stamp  Act  1801 
the  above  agreement  was  equivalent  quoad 
ad  valorem  duty  to  an  actual  conveyance 
on  sale. 

At  the  date  of  the  agreenietit  the  whole 
of  the  ordinary  share  capital  of  £5,0(X),000 
had  been  issued,  and  £1,300,000  had  been 
paid  thereon.  Upon  this  sum  a  dividend  of 
8  per  cent,  for  the  year  would  be  £.39,000. 

The  Commissioners  of  Inland  Revenue 
being  of  opinion  that  the  contingent  annual 
dividend  payable  under  article  3  was  part 
of  the  consideration  for  the  .sale,  and  that 
it  was  payable  either  in  perpetuity  or  for 
an  indefinite  period  within  the  meaning  of 
sec.  56  (2)  of  tne  Stamp  Act  of  1891,  assessed 
the  ad  valorem  duty  at  lOs.  per  cent.  (sec. 

56  (4))  on  £30,(K)0  niultiplied  by  20,  bringing 
out  the  figure  of  £3900. 

The  Underground  Electric  Railway  Com- 
pany argued  thai  the  simi  in  question  being 
payable  on  a  contingency  fell  within  section 

57  of  the  Stamp  Act  Iffol,  and  not  within 
section  56. 
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Channbll,  J.,  held  that  no  duty  could 
be  assessed  in  respect  of  any  part  of  the 
annual  sum  payable  under  sub-clause  2  of 
article  .3  of  the  agreement,  on  the  ground 
that  the  amount  payable  was  unascertain- 
able. 

The  Court  of  Appeal  reversed  this  decision. 

The  Electric  Railway  Company  appealed 
to  the  House  of  Lords. 

Their  Lordships  having  considered  their 
opinions  gave  judgpuent  as  follows : — 

Lord  Chancellor  (Halsbuby)— I  have 
had  an  opportunitv  of  reading  the  opinion 
upon  this  case  which  Lord  Lindley  has 
written.  I  quite  concur  in  it,  and  have 
nothing  to  add. 

Lord  Robertson — I  think  that  the  judg- 
ments given  in  the  Court  of  Appeal  were 
perfectly  right. 

Lord  Lindley— When  the  stamp  duty 
payable  on  the  conveyance  in  this  case  had 
to  oe  ascertained,  part  of  the  consideration 
for  the  sale  was  3  per  cent,  of  the  then 
paid-up  capital  of  the  purchasing  company. 
This  sum  was  a  minimum  sum,  and  it  was 
payable  periodically  for  an  indefinite  time. 
The  amount  payable  in  future  was  liable  10 
be  increased,  but  not  to  be  diminished, 
except  in  certain  events  to  which  I  will 
now  refer.  One  of  these  events,  and  the 
only  one  in  my  opinion  which  creates  any 
difficulty,  was  the  possible  insufficiency  of 
the  profits  of  the  company  to  pay  the 
amount  referred  to  after  paying  a  dividend 
'of  5  per  cent,  on  the  paid-up  capital  of  the 
company.  That  dividend  of  5  per  cent,  had 
to  be  paid  out  of  the  profits  of  the  new 
company  to  its  shareholdei's  before  any 
further  payment  became  payable  to  the 
selling  company.  The  minimum  sum  pay- 
able periodically  was  so  payable  subject  to 
a  contingency,  viz.,  the  existence  of  a  suffi- 
ciency of  profits  to  pay,  first,  a  dividend  of 
5  per  cent.,  and  then  a  further  dividend  of 
3  per  cent.  We  have,  therefore,  an  ascer- 
tained minimum  amount  payable  periodi- 
cally as  part  of  tiie  consideration  of  the 
sale,  but  payable  on  a  contingency.  Is 
sucii  a  sum  within  sec.  56,  clause  2,  of  the 
Stamp  Act  1891  ?  I  need  not  read  it  again. 
Ita  language  is  very  wide.  It  is  contended 
that  the  words  "  money  payable  periodi- 
cally" in  that  section  do  not  apply  to 
money  payable  on  a  contingency,  because 
contingent  payments  are  dealt  with  by 
sec.  57.  I  do  not  myself  see  how  sec.  57 
assists  the  appellants.  Its  effect  seems  to 
be  that  where  the  consideration  for  a  sale 
consists  of  money  payable  on  a  contingency, 
such  money  is  to  be  taken  into  account  in 
ascertaining  the  stamp  duty  to  be  paid  on 
the  conveyance  of  the  property  sola.  I  see 
nothing  in  sec.  57  which  either  cuts  down 
or  excludes  sec.  .56.  It  is  also  contended 
that  the  words  "  money  payable"  in  sec.  56 
do  not  include  money  payable  upon  a  con- 
tingency, because  the  contingency  may 
never  happen,  and  no  money  may  be  pay- 
able. But  the  words  of  sec.  06  appear  to  roe 
to  be  wide  enough  to  cover  all  moneys 
which  may  become  payable,  and  the  latter 
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part  of  clause  2  certainly  favours  this  con- 
struction. Moreover,  sec.  57  says  that 
money  payable  on  a  contiagency  is  to  be 
taken  into  account,  and  that  to  my  mind 
removes  any  doubt  which  might  otherwise 
arise  as  to  the  inclusion  of  contii^ent  pay- 
ments in  sec.  66.  Then  it  is  said  that  the 
purchasing  company  may  be  wound  up,  or 
may  at  some  future  time  reduce  its  capital, 
and  so  reduce  in  future  the  minimum  sum 
payable  periodically  to  the  selling  company. 
No  doubt  these  are  possible  events,  but  at 
most  they  are  merely  other  contingencies 
on  which  the  payment  of  the  minimum  sum 
depends.  Unless  the  contingency  of  wind- 
ing up  or  reducing  the  capital  happens,  the 
minimum  sum  continues  to  be  payable. 
The  fact  that  the  minimum  sum  is  payable 
on  more  contingencies  than  one  is  in  my 
opinion  quite  immaterial.  They  only  affect 
the  ability  of  the  purchasing  company  to 
pay,  whicn  is  the  only  contingency  of  any 
importance.  For  these  reasons  I  am  of 
opinion  that  the  decision  of  the  Court  of 
Appeal  was  correct,  and  that  this  appeal 
should  be  dismissed  with  costs. 

Judgment  appealed  from  affirmed,  and 
appeal  dismissed  with  costs. 

Counsel  for  the  Appellants— Roskill,  K.C. 
—  Austen-Cartmell.  Agents  —  Bircham  & 
Company,  Solicitors. 

Counsel  for  the  Respondents — The  Attor- 
ney-General (Sir  R.  Finlay,  K.C.)  and  Row- 
latt,  Sir  E.  Carson,  K.C,  with  them. 
Agent— Sir  F.  C.  Gore,  Solicitor  of  Inland 
Revenue. 


HOUSE    OF    LORDS- 

Friday,  December  16. 

(Before  Lords  Macnaghten,  Robertson, 
and  Lindley.) 

BRITISH  EQUITABLE  ASSURANCE 
COMPANY  V.  BAILY. 

(On  Appeal  from  the  Court  of 
Appeal  in  England.) 

Company  —  L^e  Assurance  Company  — 
Aaaurance  Policy — Construction — Effect 
of  Prospectus  on  Terms  of  Policy — Parti- 
cipation in  Profits — Chayige  of  Regula- 
tions. 

The  deed  of  settlement  of  an  insur- 
ance company  founded  in  18.54  provided 
that  its  pronts  were  to  be  divided  as 
directed  oy  its  bye-laws,  and  that  its 
bye-laws  could  be  altered  by  other  bye- 
laws.  In  1886  the  bye-laws  provided 
that  the  whole  profits  made  in  the 
mutual  branch  were  to  bedivided  among 
the  policy-holders  in  that  branch.  In 
that  year  the  company  issued  to  the 
respondent  a  policy  entitling  him  to 
£400  on  death,  and  "all  such  other 
sums,  if  any,  as  the  said  company  by 
their  directors  may  have  ordered  to  be 
added  to  such  amount  by  way  of  bonus 
or  otherwise  according  to  their  practice 


for  the  time."  There  was  nothing  fur- 
ther in  the  policy  or  the  proposal  which 
could  be  construed  into  a  contract  by 
the  assurance  company  to  pay  any- 
thing beyond  the  £400,  and  the  respon- 
dent^ proposal  for  insurance  was  made 
on  a  form  in  which  he  expressly  agreed 
to  "conform  to  and  abide  by  the  deed 
of  settlement  and  bye-laws,  rules,  and 
regulations  of  the  company  in  all  re- 
spects." The  respondent,  however,  had 
taken  his  policy  relying  upon  a  pros- 
spectus  issued  by  the  company,  which 
stated  : — "  The  entire  profits  made  by 
the  company  in  the  mutual  depart- 
ment, after  deducting  the  expenses,  are 
divided  among  the  policy-holders  with- 
out anydeduction  for  a  reserve  fund." 
In  1902  the  assurance  companypro- 
posed  under  the  Companies  Act  1890  to 
alter  its  constitution  by  becoming  re- 

fistered  as  a  company  with  limited  lia- 
ility,  with  a  memorandum  and  articles 
of   association  which  provided   that  5 

Ser  cent,  of  the  profits  of  the  mutual 
epartment   were  to  be  carried    to  a 
reserve   fund.     The   proposed    change 
was    perfectly   competeut,   looking   to 
the  constitution  of  the  company  as  set 
forth  in  the  original  deed  of  settlement. 
Held  that  the  company  had  not  con- 
tracted with  the  respondent  that  the 
whole  of  the  profits  of  the  mutual  de- 
partment should  be  divided  among  the 
?olicy  -  holders    in    that    department, 
udgment  of  Court  of  Appeal  reversed. 
Appeal  from  a  judgment  of  the  Court  of 
Appeal  (Williams,  Stirling,  and  Cozens 
Hardy,  L.JJ.),  who  had  affirmed  a  decision 
of  Kekkwich,  J. 

The  facts  of  the  case  appear  sufflcientif 
from  the  rubric  and  the  judgments  of  their 
Lordships. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judg- 
ment. 

Lord  Macnaghten — This  case  raises  a 
question  between  an  insurance  conapany 
and  the  holders  ofparticipating  policies  in 
the  company's  office.     At   the  suit  of   a 

glaintiff  suing  in  a  representative  character, 
[ekewich,  J.,  declared  that  the  company 
ought  to  continue  to  distribute  the  entire 
profits  coming  from  the  participating 
branch  of  its  Dusiness,  after  making  cer- 
tain deductions  which  it  is  not  necessary  to 
specify,  among  the  holders  of  participatiDg 
policies.  The  Court  of  Appealhas  affirmed 
that  order.  The  judgment  of  the  Court 
was  delivered  by  Cozens  Hardy,  L.J.  The 
ground  of  the  decision  is  expressed  in  a 
single  sentence — "A  company  cannot  by 
altering  its  articles  justify  a  breach  of 
contract."  No  one,  I  should  think,  would 
be  inclined  to  dispute  the  proposition.  But, 
with  all  deference,  that  is  not  the  ques- 
tion. The  simple  question  is,  what  was  the 
contract  between  the  parties  ?  The  distri- 
bution of  profits  in  this  company  is  governed 
by  a  bye-law  duly  passed  in  accordance  with 
the  provisions  oi  its  deed  of  settlement 
made  in  1854,  when  the  company  was  com- 
petently registered  under  the  Acts  then  in 
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force.  The  deed  of  settlement  contains  a 
clear  and  distinct  provision  empowering  an 
extraordinary  general  meeting  to  make  bye- 
laws  for  the  governmen  tof  the  company,  sub- 
ject to  a  proviso  that  such  bye-laws  shall 
not  be  valid  until  confirmed  by  a  subsequent 
extraordinary  meeting.  It  was  under  this 
article  that  the  bye-law  relating  tothealloca- 
tion  of  profits  in  favour  of  participating 
policy-holders  was  made.  There  is  a  subse- 
quent article  declaring  that  "  the  provisions 
of  the  deed  of  settlement  and  any  bye-law  of 
thecompany  may  be  altered,  repealed,  or  sus- 
pended oy  a  bye-law  or  bye-laws,  but  not 
otherwise."  Tlie  plaintiffs  proposal  for 
insurance  was  made  on  a  printed  form  in 
which  the  proposerexpressly  agreed  to  "con- 
form to  and  abide  by  the  deed  of  settlement 
and  bye-laws,  rules,  and  regulations  of  the 
company  in  all  respects."  The  proposal 
was  accepted.  A  policy  which  refers  to 
the  proposal  was  executed.  It  provides  for 
the  payment  of  the  sum  assured,  and  "all 
such  other  sums,  if  any,  as  the  company  by 
their  directors  may  have  ordered  to  be 
added  to  such  amount  by  way  of  bonus  or 
otherwise,  according  to  their  practice  for 
the  time  being,"  The  conditions  indorsed 
on  the  policy  provide  that  the  corporate 
funds,  property,  and  effects  of  the  company 
as  mentioned  in  the  policy,  after  satisfying 
all  prior  claims  and  charges  "according  to 
the  provisions  of  the  deed  of  settlement 
and  the  bye-laws  of  the  company  for  the 
time  being,"  shall  alone  be  liable  for  the 
payment  of  the  moneys  payable  under 
the  policy.  If  there  were  nothing  more  it 
would  be  absurd  to  suggest  a  doubt  as  to 
the  right  of  tile  company  to  alter  its  bye- 
laws  in  accordance  with  the  provisions  of 
the  deed  of  settlement,  however  long  the 
practice  of  the  company  as  to  the  applica- 
tion of  profits  might  have  continuea  un- 
disturbed. It  appears,  however,  that  this 
company,  like  all  other  Insurance  com- 
panies, has  been  in  the  habit  of  publishing 
a  series  of  tables  applicable  to  participating 
policies  and  other  policies  issued  by  the 
office.  As  usual  those  tables  are  prefaced 
by  an  attractive  prospectus  enlarging  on 
the  peculiar  and  extraordinary  advantages 
offered  to  those  who  are  willing  to  insure 
in  the  office.  Now,  the  prospectus,  under 
the  head  of  "Mutual  Life  Assurance  De- 
partment," points  out  the  objections  to 
ordinary  mutual  societies — objections,  as 
it  seems  to  me,  mainly,  if  not  entirely, 
applicable  to  such  societies  at  starting. 
It  then  states  that  in  the  British  Equitable 
Assurance  Company,  which  is  not  a  mutual 
office  any  more  than  any  other  pro- 
prietary office  which  grants  participating 
policies,  these  defects  are  avoided.  Then 
follows  the  statement — "The  current  ex- 
penses of  working  the  company  are  assessed 
rateably  on  the  premiums  received  in  the 
mutual  life  assurance  department" — that 
is  the  participating  department—"  and  the 
general  premiums  and  the  entire  profits 
made  by  the  company  in  the  mutual 
department,  after  deducting  the  expenses, 
are  divided  among  the  policy-holders."  It 
was  stated  on  behalf  of  the  plaintiff,  and 
admitted  by  the  company,  that  the  plaintiff 


insured  in  the  company  in  reliance  upon 
the  statement  contained  in  the  prospectus, 
and  was  induced  thereby  to  apply  to  the 
company  for  the  grant  of  the  policy  in 
question,  and  "  accepted  such  policy  on  the 
faith  thereof,  and  would  not  have  done  so 
in  the  absence  of  such  statement."  It  is 
not  clear  to  my  mind  what  is  meant  by 
this  allegation  and  admission.  Probably  it 
means  no  more  than  this — that  the  plaintiff 
was  attracted  to  this  particular  office  by  its 
prospectus.  Now  the  statement  in  the 
prospectus  was  an  accurate  statement  of 
the  position  of  affairs  at  the  time  when  the 
prospectus  was  brought  to  the  notice  of 
the  plaintiff.  It  will  oe  observed  that  the 
prospectus  does  not  purport  to  give  an 
assurance  of  any  sort  that  the  allocating 
of  profits  would  never  be  altered,  or  to  \ 
indicate  that  the  system  then  in  use  and  ' 
the  practice  existing  at  the  time  were 
essential  features  or  fundamental  con- 
ditions of  the  constitution  of  the  company. 
Nobody,  I  should  imagine,  would  effect  an 
insurance  in  the  belief  that  the  laws  and 
regulations  of  the  office  which  he  selects 
are  immutable.  What  an  insurer  relies 
upon  is  the  character  and  reputation  of  the 
company,  and  the  certainty  that  no  office 
which  hopes  to  keep  its  Dusiness  would 
think  of   altering  the  distribution  of   its 

grofits  to  the  prejudice  of  its  policy-holders, 
uch  a  step  would  ruin  the  most  fiourishing 
company.  It  would  be  suicide.  I  am  at  a 
loss  to  understand  how  the  Court  of  Appeal 
came  to  the  conclusion  that  the  statements 
in  this  prospectus  constituted  a  collateral 
contract,  or  are  to  be  treated  as  incorporated 
in  the  contract  of  insurance  and  so  limiting 
the  powers  of  the  company  in  the  full  and 
free  exercise  of  which  the  plaintiff  bound 
himself  to  acquiesce.  I  have  not  troubled 
your  Lordships  by  referring  to  changes  in 
the  constitution  of  the  company  consequent 
upon  the  Act  of  1862,  or  to  the  proposal 
now  on  foot  to  substitute  a  memorandum 
and  articles  of  association  for  the  deed  of 
settlement  and  bye-laws  of  the  company. 
The  question  would,  I  think,  be  precisely 
the  same  if  the  proposal  were  to  alter  the 
bye-laws  under  me  provisions  of  the  deed 
of  settlement.  I  move  your  Lordships  that 
the  appeal  be  allowed  and  the  action  dis- 
missed with  costs  both  here  and  below. 

Lord  Robertson — The  appellants  are  an 
assurance  company  carrying  on  the  busi- 
ness of  assurance  in  its  various  departments. 
Among  other  branches  of  their  business 
they  issue  life  policies,  the  holders  of  which 
participate  in  the  profits  of  the  business. 
The  respondent  holds  one  of  these  policies. 
He  is  not  a  member  of  the  company,  and 
holds  no  relation  to  it  other  than  that  of  a 
policy-holder.  At  the  time  when  the  re- 
spondent's policy  was  issued— namely,  in 
1886 — the  whole  of  the  profits  made  in  this 
branch,  which  is  called  the  Mutual  and 
Participating  Branch,  were  divided  among 
the  policy-holders  in  that  branch.  In  19Co 
a  change  was  made  by  altering  one  bye-law 
under  a  power  g^ven  by  another  bye-law, 
and  now  there  is  first  taken  out  of  the 
profits  provision  for  a  reserve  fund,  and 
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what  is  distributed  among  the  policy- 
holders is  the  balance,  instead  of  as  formerly 
the  whole  of  those  profits.  That  this 
change  was  made  in  the  interests  of  the 
company  as  an  institution,  and  was  a 
matter  of  sound  finance,  is  not  in  dispute. 
That  it  was  competent  to  the  company  in 
terms  of  its  institution,  and  regularly  done, 
is  also  not  in  dispute;  and  it  is  therefore 
unnecessary  to  go  through  the  various 
provisions  in  the  deed  of  settlement  and 
oye-laws.  The  case  of  the  respondent  is 
that,  standing  as  he  does  outside  the  com- 
pany, his  contractual  rights  as  a  policy- 
nolder  have  been  violated  by  the  change. 
The  order  which  he  has  sought  and  obtained 
is  a  declaration  that  the  appellants  ought 
to  continue  to  distribute  the  entire  profits 
coming  from  the  Mutual  and  Participating 
Branch.  Now  the  whole  question  m  the 
case  is.  Did  the  appellant  company  contract 
with  the  respondent  to  the  effect  of  de- 
priving themselves  of  the  right  which  they 
under  their  constitution  of   making 


bad 


this  change?  It  seems  to  me  not  merely 
that  they  did  not,  but  that,  as  part  of  the 
contract,  the  respondent  bound  himself  to 
take  only  such  profits  as  should  be  declared 
according  to  the  rules  of  the  company  as 
they  existed  at  each  declaration  of  profits. 
The  policy  itself,  to  which  one  naturally 
first  looks  for  the  contract,  g^ves  no  coun- 
tenance to  the  respondent's  claim,  and,  on 
the  contrary,  limits  his  rights  to  the  amount 
assured  and  "all  such  other  sums,  if  any, 
as  the  said  company  by  their  directors  may 
have  ordered  to  be  added  to  such  amount 
by  way  of  bonus  or  otherwise,  according  to 
their  practice  for  the  time  being."  Wnen 
we  turn  to  the  proposal  we  find  that  the 
respondent  signed  a  declaration  that  "I 
agree  to  conform  to  and  abide  by  the  deed 
of  settlement,  and  bye-laws,  rules,  and 
regulations  of  the  company  in  all  respects." 
The  only  express  reference  to  profits  con- 
tained in  the  proposal  is  in  the  eleventh 
question,  "If  in  the  Mutual  Department 
are  any  profits  which  may  be  declared  to 
be  appropriated  by  way  of  addition  to 
the  policy,  or  reduction  from  the  future 
premiums,  or  making  the  policy  payable 
during  lifetime?"  The  answer  was,  "By 
way  of  addition."  The  third  question  is, 
"  Sum  to  be  assured  and  for  what  term  ?  " 
and  the  answer  is,  "£400  payable  under 
table  A."  Now,  table  A  is  all  figures  except 
the  following  words  at  the  top :—  "  Annual 

Sremiums  to  assure  a  sum  of  money  at 
eath,  with  profits  in  addition;"  and  at  the 
bottom,  "The  entire  profits  divided  trien- 
niallj'."  I  have  now  stated  everything 
bearmg  on  the  subject  that  is  to  be  found 
in  the  policy,  the  proposal,  and  the  only 
document  referred  to  in  these  instruments, 
namely,  table  A.  These  seem  to  me  to 
constitute  the  contract,  and  they  negative 
the  re.spondent's  case  and  establish  that  of 
the  appellants.  Bat  the  Court  of  Appeal 
and  the  learned  .Tudge  whose  judgment 
they  affirmed  have  felt  themselves  entitled 
to  decide  the  case  not  on  those  documents 
but  on  the  prospecttis  which  was  shown  to 
the  respondent  before  he  made  his  proposal. 
The  theory  of  Kekewich,  J.,  was  that  there 


was  a  "collateral  contract,"  while  the 
learned  Lords  Justices  justify  the  int3x)duc- 
tion  of  the  prospectus  on  the  somewhat 
sin^lar  g^und  that  inasmuch  as  table  A, 
which  is  referred  to  in  the  proposal,  is  to 
be  found  in  the  prospectus,  therefore  you 
are  entitled  to  read  the  rest  of  the  pro- 
spectus relating  to  mutual  policies  as  in- 
corporated in  the  contract.  I  am  unable 
to  agree  in  this.  We  are  not  here  in  an 
action  for  damages,  or  for  rescission  of  the 
contract,  and  I  do  not  feel  entitled  when 
the  respondent  in  his  proposal  refers  to 
table  A  to  hold  him  as  incorporating  all 
the  rest,  or  part  of  the  rest,  of  the  print  in 
which  that  table  is  to  be  found.  The 
passages  in  the  prospectus  on  which  the 
Court  of  Appeal  proceed  contain  a  descrip- 
tion of  the  system  as  de  facto  existing  at 
the  time.  But  it  seems  to  me  that  the 
respondent,  so  far  from  binding  the  appel- 
lant company  to  perpetuate  that  system, 
has  placed  himself  in  the  hands  of  the 
company  to  the  extent  of  binding  himself 
to  "abide  by" — those  are  the  words  of  the 
proposal — their  rules.  There  is  nothing 
repugnant  or  unreasonable  in  his  thus 
following  the  fortunes  of  the  company,  and 
this  is  what  he  has  done.  For  these  reasons 
I  think  that  the  judgments  appealed  against 
ought  to  be  reverseMi. 

_  Lord  Lindlby— This  appeal  turns  en- 
tirely on  the  contracts  entei-ed  into  between 
the  insurance  com{>any  and  its  participat- 
ing policy-holders  represented  by  Mr  Baily. 
The  contracts  are  contained  in  the  policies 
issued  to  them.  It  is  contended  that  the 
applications  for  these  policiei  were  based  ou 
the  faith  of  prospectuses  containing  state- 
ments and  holding  out  inducements  which 
preclude  the  company  from  making  altera-  ' 
tions  in  the  mode  of  applying  their  profits 
without  the  consent  of  the  policy-holders. 
If  these  gentlemen  were  seeking  to  rescind 
or  rectify  their  contracts  on  the  g^round 
of  fraud  or  mistake,  or  were  suing  for 
damages  occasioned  by  fraudulent  mis- 
representations, it  would  be  legitimate  to 
refer  to  the  statements  in  the  prospectuses 
on  the  faith  of  which  they  became  policy- 
holders. But  the  complaining  policy- 
holders are  not  doing  anything'  of  this 
sort,  and  the  prospectuses  not  oeing  re- 
ferred to  in  the  policies  cannot  in  my 
opinion  l)e  legitimately  referred  to  in  order 
to  construe  the  contracts  into  which  the 
policy-holders  have  been  induced  to  enter. 
These  contract*  are  to  be  found  in  the 
policies  themselves.  By  each  policy  the 
company  agree  to  pay  to  the  executors  of 
the  assured  a  fixed  sum  out  of  the  funds  of 
the  compan;[,  "and  all  such  other  sums, 
if  any,  as  this  company  by  their  directors 
may  have  ordered  to  be  added  to  such 
amount  by  way  of  bonus  or  otherwise, 
according  to  their  practice  for  the  time 
being:  Provided  always  that  this  policy 
is  made  subject  to  the  conditions  and 
reg^ilations  hereon  indorsed."  That  is  the 
contract  between  the  parties,  but  the  in- 
dorsed conditions  and  regulations  are  part 
of  it,  and  the  fifth  is  important.  The  com- 
pany was  formed  as  long  ago  as  IS&t,  and 
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the  object  of  the  fifth  regulation  is  to 
limit  tne  liability  of  the  members  of  the 
company.  But  the  regulation  throws  light 
on  the  position  of  the  policy-holders  and 
on  what  they  can  claim  under  their  policies. 
The  fifth  indorsed  condition  or  regidation 
in  effect  provides  that  the  funds  of  the 
company,  "after  satisfying  prior  claims 
and  charges  accoi-ding  to  the  provisions  of 
the  deed  of  settlement  and  bye-laws  of  the 
company  for  the  time  being,  shall  alone 
be  liable  for  the  payment  of  the  moneys 
payable  under  the  policy,  and  that  no 
shareholder,  member,  director,  or  other 
officer  of  the  company  shall  be  liable  to 
any  demand  in  respect  of  the  policy  beyond 
or  otherwise  than  out  of  the  payment  in 
the  manner  and  at  the  times  provided  for 
by  the  deed  of  settlement  and  the  then 
bye-laws  of  the  company  of  the  amount 
thus  remaining  unpaid  of  the  shares  held 
by  him."  The  reference  to  the  deed  of 
settlement  and  bye-laws  for  the  time  being 
is  all  important,  for  the  bye-laws  determine 
bow  the  profits  of  the  company  are  to  be 
disposed  of,  and  those  bye-laws  are  subject 
to  alteration  from  time  to  time  by  an 
extraordinary  "meeting  of  the  shareholders 
of  the  company  (see  clauses  0,  24,  56  of  the 
deed  of  settlement).  The  policy-holders  are 
not  shareholders,  and  have  no  voice  in 
making  or  altering  bye-laws;  but  the  sum 
payable  under  any  policy,  in  addition  to 
the  fixed  sum  mentioned  in  it,  is  made  by 
the  policy  itself  to  depend  upon  what  the 
directors  may  have  ordered  to  be  added  to 
such  sum,  and  that  depends  upon  their 
practice  for  the  time  being.  The  practice 
of  the  directors  in  its  turn  depends  on 
how  the  profits  are  to  be  ascertained  and 
divided  in  accordance  with  the  bye-laws, 
which  may  be  altered  from  time  to  time  as 
above  pointed  out.  I  am  quite  unable  to 
adopt  the  view  taken  by  the  Courts  below 
as  to  the  inability  of  the  company  to  alter 
their  bye-laws  as  they  have  done,  and, 
inter  alia,  to  make  a  sinking  fund  without 
the  consent  of  the  policy-holders.  I  can 
find  no  contract  to  that  effect.  A  collateral 
contract  so  wholly  opposed  to  the  contracts 
contained  in  the  policies  is  not,  in  my 
opinion,  established  by  the  evidence  in  the 
case.  Of  course  the  powers  of  altering 
bye-laws,  like  other  powers,  must  be 
exercised  hojia  fide,  and  having  regard  to 
the  purposes  for  which  they  are  created 
and  to  the  rights  of  persons  affected  by 
them.  A  bye-law  to  the  effect  that  no 
creditor  or  policy-holder  should  be  paid 
what  was  due  to  him  would  in  my  opinion 
be  clearly  void  as  an  illegal  excess  of 
power.  But  in  this  case  it  is  conceded 
that  the  alteration  contemplated  and 
sought  to  be  restrained  is  fair,  nonest,  and 
businesslike,  and  will,  in  the  opinion  of  the 
directors  and  shareholders  of  the  company, 
be  beneficial  as  well  to  the  policy-holders 
as  to  the  shareholders.  The  sole  question 
is  whether  such  an  alteration  infringes  the 
rights  of  the  policy-holders.  In  my  opinion 
it  clearly  does  not.  I  am  of  opinion  that 
the  appeal  should  be  allowed,  and  that  the 
action  should  be  dismissed,  and  that  the 
respondents  should  pay  the  costs  of  the 


action  and  of  the  appeals  both  here  and 
below. 

Judgment  appealed  from  reversed. 

Counsel  for  the  Appellants— Levett,  K.C. 
— Whinney. 

Counsel  for  the  Respondent — P.  O.  Law- 
rence, K.C— Gate  y.  Agents— H.  Gover  & 
Son,  Solicitors  for  all  Parties. 


HOUSE    OF    LORDS. 


Friday,  December  15. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Robertson  and  Lindley.) 

CALTHORPE  v.  TBECHMANN. 

MACLEAY  V.  TAIT. 

(On  Appkal  from  the  Court  of 
Appbal  in  England.) 

Company  —  Liability  of  Directors  —  Pro- 
spectv^ — Non- Disclosure  of  Contracts — 
Fraudulent  Prospectus  —  Action  for 
Damages — Necessary  Proof— "Knowingly 
Issuing" — Mistake — Clause  of  Waiver — 
Companies  Act  1867  (30  and  31  Vict.  cap. 
131),  section  38. 

Section  38  of  the  Companies  Act  1867 
provides  that  every  prospectus  of  a 
company  shall  specify  certain  parti- 
culars of  any  contract  entered  into 
by  the  company  before  the  issue  of  the 
prospectus,  and  that  any  prospectus 
which  does  not  do  so  "  shall  be  deemed 
fraudulent"  on  the  part  of  the  directors 
"knowingly  issuing  the  same  as  regards 
any  person  taking  shares  in  the  company 
on  the  faith  of  such  prospectus,  unless 
he  shall  have  had  notice  of  such  con- 
tract." 

In  an  action  for  damages  for  fraud 
brought  against  the  directors  of  a 
company  who  had  issued  a  fraudulent 
certificate  within  the  meaning  of  the 
aixjve  section,  by  a  person  who  had 
taken  shares  on  the  faith  of  the  certi- 
ficate, Jield  (1)  that  to  succeed  he  must 
prove  (a)  that  had  he  known  of  the 
omitted  contract  he  would  not  have 
become  a  shareholder ;  (&)  that  he  had 
suffered  damage ;  (2)  that  the  omission 
having  been  due  to  an  innocent  mistake 
of  the  directors  they  were  in  any  case 
protected  by  a  clause  of  waiver  waiving 
any  fuller  compliance  with  sec.  38  than 
that  contained  in  the  prospectus. 

Per  Lord  Lindley — "The  language  of 
the  statute  in  terms  applies  to  directors 
and  others  who  knowingly  issue  a 
prospectus  which  does  not  disclose 
such  a  contract  as  is  mentioned  in 
the  first  part  of  the  section,  whether 
they  knew  of  its  existence  or  not. 
But  it  can  hardly  be  supposed  that 
the  Legislature  meant  to  brand  with 
fraud  a  director  who  knowingly  issued 
a  prospectus  but  never  knew  of  the 
existence  of  a  contract  which   ought 
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to    have    been    disclosed.      I    cannot, 

however,   think    that  the  section  can 

be    properly   restricted   so   as    not   to 

apply  to   a   director  who    knew  of   a 

contract  such  as  is  described   in    the 

first  part  of   the   section   but  forgot 

all     about     it     when     he     issued     a 

prospectus  not  referring  to  it." 

These  were  appeals  from  two  decisions  of 

the  Court  of  Appeal  (VAnoHAN  Williams, 

RoMEB,  and  Cozrns-Habdy,  L.JJ.),  who 

bad   afBnned   decisions   of   Joyce,  J.,  in 

favour  of  the  plain  tififs. 

The  plaintiffs  in  each  case  were  share- 
holders in,  and  the  defendants  were 
directors  of,  the  Standard  Exploration 
Company,  Limited.  The  plaintiffs'  case 
was  that  they  had  taken  shares  in  the 
company  on  the  faith  of  a  certain  pros- 
pectus issued  \ij  the  directors  in  which 
the  latter  had  foiled  to  disclose  a  certain 
contract  entered  into  by  the  company 
prior  to  the  date  of  the  prospectus. 
They  contended  that  under  section  38  of 
the  Companies  Act  1867  the  prospectus 
was  fraudulent  and  that  they  were  entitled 
to  damages.  (Section  38  of  the  Act  of  1867 
has  been  repealed  by  the  Companies  Act 
1000,  and  its  place  taken  with  certain 
modifications  by  sec.  9  A;  of  that  Act). 

The  facts  of  the  case  and  the  ailments 
of  parties  are  sufficientljr  set  forth  in  the 
opinions  of  their  Lordships,  and  in  parti- 
cular in  that  of  Lord  Lindley. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their 
judgment. 

Lord  Chancellor  (Halsbury)  — Both 
these  actions  are  actions  for  damages 
brought  by  the  respective  plaintiffs,  who 
complain  that  they  have  been  injured  by 
the  fraud  of  the  defendants,  and  claim 
damages  for  the  loss  which  they  have 
sustained  by  the  fraud  of  which  they 
complain.  As  the  actions  are  identical 
in  their  merits  I  will  in  what  I '  have  to 
say  hereafter  treat  the  matter  as  if  their 
were  one  plaintiff  and  one  defendant.  But 
for  the  38th  section  of  the  Companies  Act 
1867  it  is  certain  that  neither  of  these 
actions  would  have  been  brought ;  and  the 
real  question  to  be  debated  is  whether  that 
section  does,  or  rather  did,  more  than  enact 
where  a  contract  which  ought  to  have  been 
inserted  in  a  pi-ospectus  is  omitted  that 
such  omission  shall  oe  held  to  be  fraudulent. 
That  is  what  the  section  in  terms  enacts, 
and  I  think  that  it  decides  no  more.  Now 
in  order  to  entitle  the  plaintiff  to  recover 
damages  where  he  sues  for  damage  suffered 
by  reason  of  a  fraud  upon  himself,  he  must 
prove  that  he  sustained  them,  and  as  one 
step  towards  that  proof  he  must  show  that 
he  acted  on  the  laith  of  that  fraudulent 
statement.  It  is  an  old  judicial  observation 
that  fraud  without  damage  or  damage 
without  fraud  will  found  no  action.  Now, 
in  this  class  of  case,  where  misstatements 
are  made  in  a  pi-ospectus  and  people  have 
been  led  to  take  shares  the  taking  of  which 
has  led  to  loss,  I  have  often  said  that  it  is 
quite  a  fair  inference  to  draw  —  if  the 
prospectus  is  calculated  to  induce  people 


to  take  shares  and  they  do  take  shares — 
that  the  prospectus,  tainted  with  falsehood 
as  it  is,  is  to  be  acted  on  as  a  whole — that 
people  cannot  be  expected  to  analyse  their 
own  mental  sensations  so  minutely  as  to  be 
able  to  explain  what  particular  statement 
has  induced  them  to  become  subscribers ; 
but  the  question  under  this  section  is  a 
veiy  different  one,  and  I  think  to  enaUe 
a  plaintiff  to  recover  damages  that  be  must 
convince  the  tribunal  before  whom  the 
question  comes  that  if  he  had  known  of 
the  omitted  contract  he  would  not  have 
become  a  shareholder.  That  is  'what  be 
must  prove.  Now  in  this  case  I  do  not 
believe  for  a  moment,  for  the  reasons  to 
be  given  by  Lord  Lindley,  that  there  'would 
have  been  the  smallest  difference  in  the 
plaintiffs  conduct  if  the  contract  in  ques- 
tion had  been  disclosed  as  it  ought  to  have 
been.  I  have  had  the  opportunity  of  read- 
ing what  Lord  Lindley  has  written  on  that 
part  of  the  subject,  and  I  entirely  concur 
with  him.  I  also  agree  with  him  as  to  the 
waiver  clause.  Where  a  clause  of  that 
sort  has  been  inserted  as  part  of  the 
machinery  for  fraud,  it  will,  of  course, 
afford  no  protection  to  its  contrivers,  but 
where,  as  in  this  case,  it  is  a  perfectly 
honest  slip,  why  should  it  not  be  a  protec- 
tion? I  know  no  reason.  I  move  therefore 
that  both  appeals  be  allowed,  and  that  both 
actions  be  dismissed  with  costs  both  here 
and  below. 

Lord  Robertson — It  is  in  my  opinion 
quite  clear  that  the  statute,  by  declaring 
a  prospectus  to  be  fraudulent  does  not 
dispense  the  pei-son  founding  on  the  fraud 
from  proving  that  damage  has  resulted 
from  ttie  fraud.  That  is  plain  on  principle, 
and  if  it  were  needed  there  is  good  authority 
for  it.  On  the  other  hand,  the  vice  of  the 
prospectus  being  an  omission,  the  question 
whether  if  that  omission  had  not  taken 
place  the  i-esult  would  not  have  been  the 
same — that  is  to  say,  the  shares  would  have 
been  taken — is  one  requiring  cautious  and 
delicate  handling.  I  do  not  think  it  an 
insoluble  question,  as  has  been  sug- 
gested. But  even  for  the  person  whose 
election  to  take  or  not  to  take  is  in 
debate,  and  supposing  him  to  speak 
with  absolute  candour,  it  requires  a  mind 
of  singular  clearness  to  decide  how  he 
would  nave  acted  if  the  omitted  contract 
had  been  named,  and  it  has  to  be  borne  in 
mind  that  it  is  not  how  he  ought  in  reason 
to  have  decided,  but  how  he,  the  particular 
individual,  would  have  decided,  that  has 
got  to  be  ascertained.  Accordingly,  one 
has  to  make  full  allowance  for  all  sorts  of 
considerations  and  prejudices— that  the  con- 
tract made  one  too  many,  and  the  thing 
too  complicated,  or  that  he  did  not  like  the 
names  of  the  people,  and  so  on.  Now, 
applying  this  view  to  the  present  case,  I 
cannot  join  in  any  emphatic  assertions 
about  the  conclusiveness  of  the  e'vidence. 
But  I  take  into  account  the  nature  of  the 
omitted  contract,  and  the  account  given 
by  this  gentleman  of  his  views  of  the  enters 
prise,  and  I  think  it  safe  to  infer  that  the 
omission  of   this  contract  did   not  affect 
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his  decision  to  apply  for  shares,  and  that 
he  ^vniild  not  have  acted  otherwise  if  it  had 
been  mentioned.  On  this  ground  I  ag^ree 
in  the  reversal  proposed. 

Lord  Lindley — Both  these  appeals  turn 
on  the  tnie  construction  of  section  38  of 
the  Companies  Act  1867,  and  of  the  applica- 
tion of  that  section  to  the  facts  of  the  cases 
v^hich  have  to  be  considered.  Before  at- 
tempting to  apply  the  section  to  those  facta 
it  will  be  convenient  to  examine  the  section 
itself,  and  the  construction  which  has  been 
judicially  put  upon  it.  The  section  consists 
of  two  parts.  The  first  states  that  a  com- 
pa.ny's  prospectus  must  contain  certain  par- 
ticulars, the  second  declares  that  a  pro- 
spectus which  does  not  contain  those  parti- 
culars "shall  be  deemed  fraudulent  on  the 
part  of  the  promoters,  directora,  and 
officers  of  the  company  knowingly  issuing 
the  same  as  regai-ds  anv  person  taking 
shares  on  the  faith  of  such  prospectus,  un- 
less he  shall  have  had  notice  of  such  con- 
tracts." The  particulars  which  are  required 
to  be  stated  "are  the  dates  and  names  of 
the  parties  to  any  contract  entered  into  by 
the  company  or  the  promoters,  directors, 
or  trustees  thereof  before  the  issue  of  such 
pH>spectus."  The  section  says  no  more. 
When  the  section  has  to  be  applied  to  any 

§  articular  case,  i.e.,'  when  a  plaintiff  sues  a 
efendant  for  damages  for  a  oreach  of  duty 
imposed  by  this  section,  the  following 
questions  necessarily  arise,  viz.,  (1)  Is  the 
document  to  which  the  plaintiff  says  no 
reference  is  made  in  the  prospectus  such  a 
contract  as  is  described  in  the  first  part  of 
the  section?  If  it  is  not  such  a  contract, 
there  is  an  end  of  the  case.  If  it  is,  and  if 
it  is  not  disclosed,  then  it  is  necessary  to 
inquire  (2)  whether  the  defendant  was  a 
promoter,  director,  or  officer  of  the  com- 
pany ;  (3)  whether  he  knowingly  issued  the 
prospectus;  (4)  whether  the  plaintiff  took 
shares  on  the  faith  of  the  prospectus;  (5) 
whether  he  had  notice  of  the  undisclosed 
contract  before  he  applied  for  his  shares? 
Assuming  that  all  these  questions  are 
answered  in  the  plaintifTs  favour,  there  are 
still  other  questions  as  to  which  the  section 
is  wholly  silent,  viz.,  what  is  the  plaintiiFs 
remedy,  and  what  more  must  he  prove  to 
entitle  himself  to  damages  ?  These  matters 
are  left  to  be  dealt  with  by  the  judicial 
tribunals  of  the  country,  and  they  have 
nothing  to  ^ide  them  except  the  esta- 
blishea  principles  applicable  to  actions  for 
fraudulent  misrepresentations  —  Tioycrots 
V.  Grant,  2  C.P.  Div.  4<»,  decided  that  sec- 
tion 38of  the  Companies  Act  1867  couldhai'dly 
apply  to  all  contracts  which  fell  within  ite 
woras,  but  certainly  included  all  contracts 
by  the  persons  named  in  the  section  which 
might  be  material  to  be  known  byapplicants 
for  shares.  Bramwell,  L.  J.,  and  Kelly,  C.B., 
thought  that  the  words  "any  contract" 
ought  to  be  still  further  restricted,  but  this 
opinion  did  not  prevail.  In  Tvjycroas  v. 
Orant  the  jury  found  as  facts  that  the 
plaintiff  took  his  shares  on  the  faith  of  the 
statements  of  the  prospectus,  and  that  if 
the  contracts  there  in  questiou  had  been 
disclosed  or  referred  to  in  the  prospectus 


the  plaintiff  would  not  have  taken  the 
shares.  They  also  found  that  the  defen- 
dant bofnailde  believed  that  the  contracts 
need  not  have  been  set  forth.  The  jury 
found  a  verdict  for  the  plaintiff,  and  gave 
him  as  damages  the  full  amount  which  he 
had  paid  for  his  shares,  although  he  might 
have  sold  them  at  a  premium  before  he 
brought  his  action.  Tne  case  came  before 
the  Common  Pleas  Division  and  the  Court 
of  Appeal,  and  the  verdict  was  upheld. 
The  construction  put  on  section  38  in  Txoy- 
crosa  V.  Grant  by  the  Common  Pleas  Divi- 
sion has,  I  believe,  been  accepted  as  sound 
ever  since  it  was  decided,  viz.,  1877;  and  on 
the  question  of  damages,  and  also  on  the 
immateriality  of  the  defendants'  belief  that 
section  38  did  not  apply,  the  decision  in 
Tv3]/cro88  V.  Grant  was  approved,  and 
followed  by  this  House  in  Shepherd  v. 
Broome  (190i),  A.C.  342.  Tvoycroaa  v.  Grant 
did  not  raise,  and  therefore  did  not  settle, 
the  very  important  question  whether  sec- 
tion 38  does  more  than  make  non-disclosure 
equivalent  to  actual  fraud  in  the  cases  to 
which  the  section  applies.  On  proof  of  the 
non-disclosure  of  a  contract  required  to  be 
disclosed,  the  section  declares  that  the  pro- 
spectus is  to  be  deemed  fraudulent  on  the 
Sart  of  the  persons  named  in  the  section, 
fo  evidence,  therefore,  of  evil  intention  on 
their  part  is  i-equired  to  be  given  by  the 
plaintiff,  and,  on  the  other  hand,  the  section 
renders  proof  by  them  that  they  had  no 
evil  intention  immaterial.  But  an  action 
for  damages  based  on  fraud,  or  on  what  is 
to  be  deemed  fraudulent,  can  only  be  main- 
tained by  a  person  who  can  prove  that  the 
fraud,  or  what  is  to  be  deemed  fraud  of 
which  he  complains,  has  caused  him  dam- 
age, and  the  question  is  raised  how  is  this 
principle  to  be  worked  out  when  applied  to 
actions  based  on  section  38?  The  section 
in  terms  gives  no  remedy  or  cause  of  action, 
but  it  is  a  remedial  section  for  the  protec- 
tion of  applicants  for  shares  against  the 
wiles  of  promoters  and  others.  It  is  note- 
worthy ttiat  what  is  deemed  to  be  fraudu- 
lent is  the  prospectus,  and  not  merely  non- 
disclosure of  a  contract  required  to  be  re- 
ferred to.  The  language  of  the  section  is 
consistent  with  the  view  that  anyone  who 
is  induced  to  take  shares  by  a  prospectus 
which,  although  honest  and  true  in  all  its 
statements  is  to  be  deemed  fraudulent,  and 
has  lost  his  money  by  so  doing,  can  main- 
tain an  action  for  damages  even  although 
he  was  not  in  fact  misled  in  any  way  what- 
ever. He  may  have  relied  only  on  state- 
ments which  were  true,  and  the  non-dis- 
closed documents  may  be  such  that  he 
would  have  attached  no  importance  to 
them  if  he  had  known  of  them.  The  lan- 
guage of  the  statute  is  open  to  such  a  con- 
struction; but  if  so  construed  it  leads  to  a 
result  which  is  so  unjust  and  so  inconsistent 
with  the  principles  which  govern  actions  for 
damages  occasioned  byfraud  that  someother 
interpretation  consistent  with  the  language 
of  the  section  and  with  established  principles 
ought  to  be  sought  for,  and  if  found  ought 
to  De  adopted.  The  difficulty  has  been  ob- 
served and  commented  upon  in  several  cases. 
In  Sullivan  v.  Mitcatfe,  5  C.P.  Div.  455, 
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which  arose  on  demiirrer,  Thesiger,  L.J., 
after  approving  the  decision  in  Twycrvas 
Y.  Orant  on  sec.  38,  said  that  "  no  person 
can  be  said  to  have  taken  shares  on  the 
faith  of  a  prospectus  except  a  person  who 
can  prove  to  the  satisfaction  of  a  jury  that 
he  took  his  shares  on  the  faith  of  there 
bein^  no  such  contract  as  that  omitted  to 
be  disclosed,  and  that  if  such  contract  had 
been  disclosed  to  him  he  would  not  have 
taken  his  shares."  Brauiwell,  L.  J.,  adhered 
to  the  opinion  which  he  had  expressed  in 
Twycrosa  v.  Grant,  and  on  the  construction 
of  the  first  part  of  sec.  38  did  not  agree 
with  Thesiger,  L.J.  But  on  principle  I 
think  that  Thesiger,  L.  J.,  was  right.  Lord 
Blackburn,  in  bis  well-known  judgment  in 
Smith  V.  Chadwick,  9  A.O.  187,  pointed  out 
that  a  plaintiff  who  sues  for  damages  by 
reason  of  having  been  induced  by  a  fraudu- 
lent prospectus  to  take  shares  in  a  company 
must  prove  lx)th  fraud  and  damage  to  him- 
self occasioned  by  such  fraud.  Smith  v. 
Chadwick  did  not  turn  on  sec.  38,  but  that 
section  says  no  more  than  that  a  prospectus 
shall  be  deemed  fraudulent  against  certain 
persons  if  it  does  not  disclose  certain  docu- 
ments. But  proof  that  a  document  is 
fraudulent  is  not  all  that  a  plaintiff  must 
prove  in  oi'der  to  recover  aamages.  He 
must  further  prove  damage  occasioned  to 
himself  by  the  fraud  of  which  he  complains. 
Proof  that  he  applied  for  shares  on  the 
faith  of  a  prospectus  which  is  to  be  ti-eated 
as  fraudulent  by  sec.  38,  and  that  he  ob- 
tained them  and  paid  for  them  and  lost  his 
money,  is  prima  facte  evidence,  but  only 
prima  fane  evidence,  of  damage  by  fraud 
on  himself.  Mc(,'onnel  v.  Wright  (1903),  1 
Ch.  .546,  goes  no  further  than  this.  But  if 
the  plaintiff  is  challenged  on  this  point  he 
must  ^o  a  step  further  and  prove  that  he 
was  misled  by  what  makes  the  prospectus 
fraudulent,  i.e.,  the  omission  to  disclose 
some  document  which  ought  to  have  been 
disclosed.  This  was  the  view  taken  in 
Nash  v.  Caltharpe  (1905),  2  Ch.  237,  which 
in  my  opinion  was.  correct.  And  it  is 
noteworthy  that  Komer,  L.J.,  agreed  with 
the  decisions  of  the  Court  of  Api>eal  in 
McCon7iel  v.  Wright,  and  also  in  the 
later  case  of  Nash  v.  Calthoi'pe,  which 
was  not  decided  until  after  the  cases 
before  your  Lordships  came  on  for  trial. 
Another  q^uestion  which  has  been  uuich 
discussed  is  the  meaning  of  "knowingly 
issued"  in  the  second  part  of  sec.  38.  It 
is  necessary  to  prove  that  the  defendant 
knowingly  issued  the  prospectus ;  and  this 
has  been  held  to  mean  issued  the  prospectus 
knowing  of  a  contract  such  as  is  described 
in  the  section,  and  knowing  that  the  pro- 
spectus did  not  disclose  it.  The  fact  that  a 
defendant  honestly  buterroneously  believed 
that  the  section  did  not  apply  to  a  particular 
contract  of  which  he  knew  will  not  protect 
him  from  liability.  This  was  decided  in 
Twycros8  v.  Orant,  and  bv  this  House  in 
Sheph^ard  v.  Broome.  The  language  of 
the  statute  in  terms  applies  to  directors 
and  others  who  knowingly  issue  a  pro- 
spectus which  does  not  disclose  such  a 
contract  as  is  mentioned  in  the  first  part 
of  the  section,  whether  they  knew  of  its 


existence  or  not.  But  it  can  hardly  be 
supposed  that  the  Legislature  meant  to 
brand  with  fraud  a  director  who  knowingly 
issued  a  prospectus  but  never  kne^  of  the 
existence  of  a  contract  which  ought  to  have 
been  disclosed.  I  cannot,  how^ever,  think 
that  the  section  can  be  properly  restricted 
so  as  not  to  apply  to  a  director  who  knew  of 
a  contract  such  as  is  described  in  the  fir^t 
part  of  the  section  but  forgot  all  about  it 
when  he  issued  a  pros])ectu8  not  referring  to 
it.  Whether  sucn  a  director  could  be  pro- 
perly convicted  on  an  indictment  for  fraud, 
or  for  something  short  of  it,  is  quite  another 
question  which  your  Loi-dships  have  not  to 
consider.  I  have  already  pointed  out  that 
no  intent  to  deceive  is  necessary  to  support 
a  civil  action  for  damages  based  on  section 
38.  I  will  merely  observe  that  in  common 
parlance  persons  talk  of  knowing  perfectly 
well  what  for  the  moment  is  not  present  to 
their  mind,  and  even  what  they  cannot  at 
the  moment  recal  to  their  memory.  With 
these  observations  on  the  construction  and 
legal  effect  of  section  38,  I  pass  to  its  appli- 
cation to  the  cases  before  your  Loi-dships. 
The  Standard  Company  was  promoted  by 
the  Globe  Company,  and  the  prospectus  of 
the  Standard  Company  stated  that  in  the 
formation  and  issue  of  that  company  there 
were  no  promoters'  profits  in  any  shape  or 
form  whatever.  This  statement  has  been 
proved  to  be  true.  But  there  was  a  con- 
tract dated  the  27th  October  1898  and  made 
between  the  Globe  Company  and  the  Stan- 
dard Company,  by  which  the  Globe  Com- 
pany agreed  to  transfer  to  the  Standard 
Company  5(XX)  fully  paid-up  deferred  shares 
of  £1  each  in  the  Austin  Briars  Syndicate ; 
anil  in  consideration  of  this  transfer  the 
Stiindard  Company  was  to  allot  and  issue 
to  the  Globe  Company  40,000  fully  paid-up 
shares  of  £1  each  oi  the  Standard  Company. 
This  agi-eement  was  unfortunately  not 
disclosed  in  the  prospectus  of  the  Stan- 
dard Company.  But  I  cannot  doubt  for  a 
moment  tfiat  it  fell  witliin  the  fli-st  part  of 
section  38  of  the  Companies  Act  1867,  and 
ought  to  have  been  reierred  to  in  the  pro- 
.spectus.  It  was  a  contract  which  any 
prudent  applicant  for  shares  in  the  Stan- 
dai-d  Company  would  have  desired  to  under- 
stand before  fie  tbok  shares  in  the  Standard 
Company,  and  was  in  that  sense  to  that 
extent  material,  as  explained  in  Ticyeross 
V.  Grani.  Every  judge  who  has  had  to 
consider  this  question  has  come  to  the 
same  conclusion,  and  to  vaj  mind  this  part 
of  the  case  is  so  clear  that  it  is  unnecessary 
to  say  more  about  it.  The  prospectus  was 
not  issued  until  May  1809,  and  the  defen- 
dants were  directors  when  it  was  issued 
and  when  shares  were  allotted  to  persons 
who  were  induced  by  it  to  apply  for  shares 
in  the  Standard  Company.  All  the  plain- 
tiffs in  these  actions  nid  so  apply.  How  it 
came  about  that  the  contract  of  the  27th 
October  1898  was  not  disclosed  is  by  no 
means  clear;  but  whatever  the  real  ex- 
planation may  be  it  was  certainly  not 
intentionally  omitted  by  any  of  the  defen- 
dants to  these  actions.  It  is  clearly 
proved,  and  is  now  admitted,  that  whether 
legally  liable  or  not,  they  are  all  innocent 
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of  any  fraudulent  misstatement  or  con- 
cealment. Nevertheless  section  38  entitles 
the  plaintifFs  to  have  the  prospectus 
treated  as  fraudulent,  and  the  next  ques- 
tion is,  have  the  plaintiffs  or .  any  of 
them  proved  that  they  have  sustained,  any 
damage  by  reason  of  the  non-disclosure  of 
the  contract  on  the  27th  October  1888  ?  The 
plaintiffs  took  shares  on  the  faith  of  the 
prospectus,  and  they  have  lost  their  money. 
This  is  their  case;  but  it  is  at  most  only 
a  prvma.  facie  case,  and  when  the  facts 
of  the  case  are  more  closely  investiKated 
it  is  difficult  to  believe  that  a  knowledge 
of  the  deed  of  the  27th  October  1898  would 
have  induced  any  of  them  to  abstain  from 
applying  for  shares.  In  the  first  place,  the 
examination  and  cross-examination  of  the 
plaintiffs  shows  conclusively  that  the  plain- 
tiffs paid  no  attention  wnatever  to  the 
documents  which  were  disclosed,  and  if 
another  had  been  added  to  their  number 
the  result  would  have  been  the  same.  But, 
further,  the  contract  of  the  27th  October 
1888,  when  understood,  turns  out  to  be  an 
ingenious  but  perfectly  honest  transaction, 
entered  into  in  order  to  facilitate  the  ac- 
quisition by  the  Standard  Company  of  the 
preferred  snares  of  the  Finance  Syndicate, 
all  the  shares  of  which  the  Standard  Com- 
pany was  formed  to  acquire.  The  contract 
conferred  no  profit  whatever  on  the  Globe 
Company,  and,  so  far  from  disproving  the 
statement  in  the  prospectus  that  there  was 
no  promoters'  profits,  the  contract  shows 
that  none  wei-e  or  could  l)e  made  out  of  the 
transaction  to  which  the  contract  related. 
In  short,  it  is,  in  my  opinion,  plain  that 
the  non-disclosure  of  this  contract  has  not 
caused  any  damage  whatever  to  tlie  plain- 
tiffs or  any  of  tneni.  But  even  if  I  am 
wrong  in  coming  to  this  conclusion,  I  am 
of  opinion  that  the  defendants  are  entitled 
to  be  protected  by  the  plaintiffs'  a^^reements 
to  waive  any  fuller  compliance  with  section 
38  than  is  contained  in  the  prospectus. 
This  is  a  case  in  which  all  the  defendants 
are  honest  men.  If  they  ai'e  liable,  they 
are  so  by  reason  of  an  unfortunate  mistake 
on  their  part.  None  of  them  had  the 
slif^htest  intention  of  keeping  back  any- 
thing. Whether  the  same  can  be  said  of 
all  the  other  directors  I  do  not  know.  In 
most  of  the  cases  in  which  the  effect  of  a 
waiver  clause  has  l>een  discussed,  the  clause 
has  been  unsuccessfully  relied  upon  as  a 
protection  against  trickery ;  but  in  the  fli'st 
of  these,  Greenwood  v.  Leather  Sluxi  Wheel 
Company,  81  L.T.  Rep.  505,  (1900)  1  Ch.  421. 
it  was  pointed  out  that  although  such 
clauses  wei*e  worthless  for  such  purposes, 
yet  they  might  prove  useful  to  protect 
honest  men  from  unjust  demands.  These 
actions  are  instances  in  which  the  defen- 
dants can  justly  claim  the  protection  of  the 
waiver  clauses  contained  in  the  prospectus 
and  application  for  shares.  For  these 
reasons  I  have  come  to  the  conclusion  that 
both  appeals  should  be  allowed  and  the 
actions  be  dismissed,  with  costs  both  here 
and  below. 
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Younger,  K.C. — Ashton  Cross.  Agent — 
Gilbert  Robins,  Solicitor. 

Counsel  for  the  Respondents— Hughes, 
K.C.  —  Higgins.  Agents  —  Richardson  & 
Company,  Solicitors. 


PRIVY    COUNCIL. 
Wednesday,  February  7. 

(Present  —  The  Right  Hons.  Lords  Mac- 
naghten  and  Davey,  Sir  Ford  North, 
and  Sir  Arthur  Wilson.) 

MONTREAL  AND  ST  LAWRENCE 
LIGHT  AND  POWER  COMPANY 
I'.  ROBERT. 

Company — Ultra  Vires — Invalid  Reaolu- 
tion — Third  Party  bona  fide  Acting  upon 
it—  Company  Barred  from  Pleading  In- 
validity in  Question  with  Him. 

Relying  upon  what  purported  to  be  a 
valid  i-esolution  of  a  company  duly 
communicated  by  its  officials,  a  third 
party  in  bona  fide  and  with  nothing  to 
put  nim  on    his    inquiry  sold  certain 

f)roperty  to  the  company.  The  reso- 
ution  was  invalid  inasmuch  as  the 
quorum  pi-escribed  by  the  bye-laws  had 
not  been  present  when  it  was  passed. 

Held  that  in  a  question  with  the 
thii-d  party  the  company  could  not 
plead  tnat  the  resolution  was  invalid. 
Appeal  from  a  judgment  of  the  Court  of 
King's  Bench  for  the  Province  of  Quebec, 
Canada,  consisting  of  Lacoste,  C.  J.,  Bossb, 
Blanchet,  Ouimet,  and  Tbknholme,  JJ., 
who  had  affirmed  a  judgment  of  the 
Superior  Court  (Taschkreau,  Mathieu, 
and  Loranobb,  JJ.),  reversing  the  judg- 
ment of  Davidson,  J.,  at  the  trial. 

The  facts  are  fully  set  out  in  the  judg- 
ment of  their  Lordships. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judg- 
ment. 
Their  judgment  was  delivered  by 

LoBD  Macnaghten— By  deed  dated  the 
18th  July  1901,  and  made  between  the  re- 
spondent Edmund  Arthur  Robert  and  the 
appellants  the  Montreal  and  St  Lawrence 
Light  and  Power  Company,  Robert  con- 
veyed to  the  company  a  lot  of  land  known 
as  Buisson  Point,  situated  at  the  Cascade 
Rapids  on  the  river  St  Lawrence,  in  the 
county  of  Beauharnois  and  Province  of 
Quebec,  with  the  right  of  fishing  in  the 
river  oppo>8ite  and  attached  thereto.  The 
consideration  for  the  purchse,  as  stated  on 
the  face  of  the  deed,  was  "one  dollar,  and 
other  good  and  valuable  consideration." 
The  deed  was  prepared  by  and  executed  in 
the  presence  of  Maitre  Perodeau,  Notary 
Public,  who  was  the  company's  notary.    It 
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bofe  the  company's  seal.  It  was  signed  by 
Mr  PorteouB,  the  president,  and  Mr  Kitto, 
the  secretary  of  the  company.  Attached 
to  it  was  a  verified  copy  of  a  resolution 
purporting  to  have  been  passed  at  a  meet^ 
ing  of  the  directors  on  the  17th  inst.,  and 
purporting  to  authorise  the  president  and 
secretary  "to  complete  the  transaction  and 
sign  the  necessary  documents."  By  an- 
otner  deed  dated  the  same  day,  and  made 
between  the  same  parties,  it  was  declared 
that  the  real  consideration  for  tlie  sale  was 
the  sum  of  15,0U0  dollars  paid  in  cash,  and 
an  agn;«ement  to  pay  the  further  sum  of 
280,000  dollars  on  the  30th  November  then 
next.  It  was,  however,  declared  that  the 
purchaser  should  have  the  right  at  any 
time  before  the  30th  November  to  abiindou 
the  purchase  by  forfeiting  the  said  sum  of 
15,000  dollai-s  and  by_  reconveying  the  pro- 
perty to  the  vendor,  in  which  case  the  sale 
was  to  be  dissolved  to  all  legal  intents  and 
purposes.  On  the  4th  January  100S2  the 
company  brought  an  action  against  Robert 
praying  for  a  declaration  that  the  two 
deeds  of  the  18th  July  1901  were  null  and 
void,  and  asking  that  the  registrar  of  the 
county  of  Beauharnois  might  oe  ordered  to 
cancel  all  entries  of  the  same  in  the  regis- 
tration books  of  the  county,  and  that  the 
vendor  might  be  ordered  and  adjudged  to 
repay  the  said  sum  of  15,000  dollars  to  the 
company.  On  the  7th  January  1902  Robert 
brought  an  action  against  the  company 
seeking  to  recover  200,000  dollars  as  the 
balance  of  the  purchase  money  alleged  to 
be  overdue.  The  two  actions  were  consoli- 
dated and  came  on  to  be  heard  on  the  30th 
June  1903  before  Davidson,  J.  The  learned 
Judge  maintained  the  action  of  thecompany 
except  so  far  as  it  asked  for  repayment  of 
the  15,000  dollars,  and  dismissed  the  action 
of  the  respondent  Robert.  The  Superior 
Court  sittmg  in  review  reversed  the  .iudg- 
ment  of  the  trial  Judge  and  dismissed  the 
company's  action.  Their  decision  was 
afflrmea  by  the  Court  of  King's  Bench  for 
the  Province  of  Quebec.  From  the  judg- 
ment of  that  court  the  present  appeal  has 
been  brought.  The  argument  on  the  appeal 
before  this  board  i-esolved  itself  into  two 
questions : — (1)  Had  the  company  power  to 
buy  Buisson  Point?  (2)  Did  the  company 
in  fact  buy  it?  The  company  was  incor- 
porated in  1888  by  a  Quebec  statute  (51 
and  52  Vict.  c.  73),  under  the  name  of 
the  Chambly  Manufacturing  Company,  for 
the  purpose  of  creating  water  power  on 
the  river  Richelieu,  near  Chambly,  and 
carrying  on  business  there  as  an  electrical 
lighting  and  power  company.  That  Act, 
and  a  subsequent  Act  passed  in  1895,  were 
replaced  by  a  Quebec  statute  passed  in  1808 
(61  Vict.  c.  65).  By  it  the  company  was  i-e- 
incorporated  under  its  original  name,  and 
its  powers  were  increased.  In  1001  by  an- 
other Quebec  statute  (1  Edw.  VII,  c.  67), 
assented  to  on  the  28th  March  1901,  the  cor- 
porate name  of  the  company  was  changed 
to  the  name  of  the  Montreal  and  St  Law- 
rence Light  and  Power  Company  and  its 
powers  were  again  increased.  The  provi- 
sions of  the  Act  of  1898  were  discussed  at 
considerable  length.     Ou  the  one  hand,  it 


was  argued  that  by  that  Act  the  company 
was  empowered  to  set  up  works  on  any 
river  in  the  Province  of  Quebec  except  that 
part   of   the   province   which    forms    the 

Judicial  district  of  Quebec.  On  the  other 
land,  it  was  contended  that,  notwithstand- 
ing the  generality  of  the  language  of  the 
Act,  the  company  was  still  restricted  to  the 
use  of  the  river  Richelieu  and  its  tributaries, 
and  that  its  operations  must  be  confined 
within  certain  prescribed  limits  which  do 
not  include  or  extend  to  Buisson  Point.  In 
the  opinion  of  their  Lordships  it  is  not 
necessary  to. pronounce  a  decision  on  the 
construction  of  the  Act  of  1898.  In  viewr  of 
the  provisions  of  the  Act  of  1901,  under 
which  the  company  seems  to  have  been 
al)sorbed  (or  acquireid,  as  its  president  pre- 
fers to  say)  by  another  company  known  as 
the  Montreal  Light,  Heat,  and  Power  Com- 
pany, it  would  serve  no  useful  purpose  to 
do  so.  Whatever  may  be  the  sphere  of  the 
company's  operations  as  described  in  the 
Act  of  1898,  it  is  clear  that  the  company 
was  empowered  to  tu;quire  and  hold  for 
the  purpose  of  its  business  real  or  immov- 
able estate  not  exceeding  a  specified  sum  in 
yearly  value  in  any  part  of  the  province 
outside  the  prohibited  district.  The  com- 
pany acting  oona.^<2e  must  be  the  sole  judge 
of  what  is  required  for  the  purpose  of  its 
business.  It  appears,  therefore,  to  their 
Lordships  that  the  transaction  in  itself  was 
not  ultra  vires,  and  consequently  the  first 
question  must  be  answered  in  the  amrmative. 
As  regards  the  second  question — the  ques- 
tion whether  the  company  did  in  fact  miy, 
or  bind  itself  to  buy,  the  property — the  real 
difficulty  is  to  ascertain  the  gist  and  sub- 
stance of  the  company's  complaint.  There 
is  no  suspicion  of  fraud  or  circumvention  or 
surprise  or  collusion.  It  is  not  suggested 
that  Robert  took  advantage  of  the  inno- 
cence or  inexperience  of  those  with  whom 
he  was  dealing.  They  were  "  all,"  as  James 
Ross,  the  vice-president  of  the  Montreal 
Light,  Heat,  and  Power  Company,  said, 
"nrst-class  business  men,  and  associated 
with  him  in  many  enterprises."  It  is  not 
suggested  that  Porteous,  the  president  of 
the  appellant  company,  or  the  secretary,  or 
the  notary,  l>etrayed  the  interests  of  the 
company  confided  to  them.  There  is  no 
entry  in  the  minutes  disavowing  the  action 
of  the  president,  or  censuring  him  for 
exceeding  his  instructions.  The  case  pre- 
sented b;^  the  learned  counsel  for  the 
company  in  his  opening  address  was  that 
the  notion  of  buying  was  not  in  the  mind 
of  the  directors  at  all.  They  wanted — or 
James  Ross,  who,  though  not  a  director, 
had  a  controlling  interest  in  the  company 
and  in  other  companies  of  the  same  class, 
and  was  the  prime  mover  in  the  matter, 
wanted  an  option — an  option  pure  and 
simple,  that  would  lapse  of  itself  if  nothing 
was  done.  That  was  the  real  meaning,  it 
was  said,  of  the  resolution  of  the  17th  July 
1901.  But  somehow,  without  any  fault  on 
the  part  of  anybody  in  particular,  the  com- 
pany found  itself  committed  to  a  purchase. 
Now,  the  facts  of  the  case  when  examined 
tell  a  very  different  story.  It  is  quite  true 
that  at  first  the  negotiation  was  for  an 
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option.  It  seems  that  a  tender  for  the 
lighting  of  the  city  of  Montreal  was  then 
in  the  market,  and  Ross  and  his  associates 
thought  that  the  water  power  at  Buissoa 
Point  was  at  any  rate  worth  securing. 
They  had  obtained  the  offer  of  an  option 
from  Robert,  the  owner  of  Buisson  Point. 
Robert  saw  his  opportunitv,  and  after  a 
week's  delay  on  the  part  of  Ross,  pressed 
for  an  immediate  reply.  On  the  11th  July 
he  wrote — "  I  shall  consider  myself  free 
unless  I  hear  from  you  to-day."  There 
was  no  reply,  or  no  satisfactory  reply,  to 
this  communication.  Then  he  made  a 
definite  offer  in  writing  to  sell  the  pro- 
perty to  Ross  or  his  nominee  on  certain 
terms  which  gave  an  option  to  the  pur- 
chaser of  abandoning  the  purchase  within 
a  fixed  time  on  forfeiting  tne  deposit.  On 
the  same  day,  the  Hth  July  1901,  in  the 
absence  of  Ross,  Porteoiis,  who  held  a 
power  of  attorney  from  Ross,  and  was,  as 
Itoss  said,  his  "tmisted  ally,"  accepted  the 
offer  in  Ross's  name,  and  declared  his 
nominee  to  be  "The  Montreal  and  St 
Lawrence  Light  and  Power  Company." 
Then  came  the  directors'  meeting  of  the 
17th  July.  The  minutes  of  that  meeting 
were  entered  by  Porteous  himself.  The 
preamble  to  the  resolution  certainly  con- 
tains the  word  "  option."  "  The  purchase," 
it  says,  "  was  to  be  in  the  shape  of  an  option 
up  to  the  30th  November  1801  for  the  sum 
of  275,000  dollars,  of  which  15,000  dollars  is 
to  be  paid  in  cash  on  the  passing  of  the 
deed  to  the  company."  The  resolution  is, 
"That  the  president  and  secretary  be 
authorised  to  complete  the  transaction 
and  si^  the  necessarj[  documents."  If 
the  minutes  are  read  with  any  attention, 
it  becomes  quite  plain  that  what  was 
meant  was  not  a  mere  option  but  an 
actual  conveyance  with  the  option  of 
reconveyance  within  a  specified  time.  So 
the  company's  notary  must  have  under- 
.  stood  it.  In  order  to  prepare  the  convey- 
'  ance  he  must  have  had  before  him  Robert's 
offer  of  the  11th  July,  and  Porteous'  accept- 
ance of  it,  as  well  as  the  resolution  of  the 
17th  July.  It  was  his  duty  "  to  complete 
the  transaction  "  so  far  as  the  legal  part  of 
the  business  was  concerned,  and  prepare 
"the  necessary  documents,"  and  no  fault 
can  be  found  with  what  he  did.  The  deed 
was  passed,  and  the  deposit  of  15,000  dollars 
duly  paid  by  the  company.  There  is  no 
satisfactory  explanation  why  the  directors 
allowed  the  30tn  November  to  slip  by  with- 
out making  any  move.  The  directors  may 
have  thought  that  Ross  had  assumed  the 
management  of  their  affairs.  Ross  may 
have  supposed  that  the  directors  were  then 
looking  after  their  own  business.  Porteous 
may  have  forgotten  the  terms  of  the  bar- 
gain, or  he  may  have  judged  it  inexpedient 
to  throw  the  bargain  up  at  that  particular 
moment.  Whatever  the  cause  was,  Robert 
was  not  to  blame.  His  conduct  seems  to 
have  been  quite  straightforward  and  above 
board.  It  was  no  fault  of  his  if  the  directors 
of  the  company  were  careless  or  supine. 
Another  point  was  made  on  behalf  of  the 
company.  It  seems  to  have  been  a  mere 
afterthought,  for  there  is  no   hint   of   it 


before  the  action  was  launched.  It  is  said 
that  the  meeting  of  the  17th  July  was 
irregfulai' ;  there  was  not  a  quorum  present ; 
therefore  the  resolution  passed  on  that 
occasion  was  invalid  and  goes  for  nothing. 
It  is  quite  true  that  the  nye-laws  require 
the  presence  of  three  directors  to  make  a 
quorum — and  only  two  attended  on  the 
nth.  But  after  all  the  bye-laws  of  a  com- 
pany constituted  as  the  Montreal  and  St 
Lawrence  Light  and  Power  Company  was 
constituted  are  not  public  property.  They 
concern  matters  of  internal  management. 
Those  who  deal  with  the  company  nave  no 
means  of  access  to  them ;  no  right  to  pry 
into  the  company's  archives,  or  interrogate 
its  officials.  There  was  nothing  to  put 
Robert  on  inquiry.  The  officials  of  the 
company,  the  president,  the  secretary,  and 
the  nottvry,  furnished  him  with  a  copy  of  a 
resolution  which  purported  to  be  a  resolu- 
tion of  the  directors  duly  and  regularly 
passed.  On  the  faith  of  that  representa- 
tion Robert  altered  his  position  and  parted 
with  his  property.  The  company  cannot 
now  be  heard  to  say  to  the  vendor,  "  You 
should  not  have  given  credit  to  what  our 
people  told  you.'  If  such  a  plea  were 
listened  to  no  one  would  be  safe  in  dealing 
with  a  company  having  private  regulations 
of  its  own  inaccessible  to  the  outside  world, 
to  which  appeal  could  be  made  in  case  of 
need  to  relieve  it  from  solemn  obligations 
or  save  it  from  a  bad  bargain.  Such  being 
their  Lordships'  view,  it  would  seem  to  be 
a  work  of  supererogation  to  inquire  whether 
the  resolution  of  the  17th  July,  if  invalid, 
has  been  validated  by  subsequent  resolu- 
tions or  by  the  subsequent  conduct  of  the 
company.  On  the  whole  their  Lordships 
agree  with  the  Superior  Court  sitting  m 
review  and  the  Court  of  King's  Bench,  and 
they  will  humbly  advise  His  Majesty  that 
the  appeal  should  be  dismissed.  The  appel- 
lants will  pay  the  costs  of  the  appeal. 

Judgment  affirmed. 

Counsel  for  the  Appellants — Sir  R.  Reid, 
K.C.— R.  C.  Smith,  K.C.  (of  the  Colonial 
Bar).    Agents — Blake  &  Redden,  Solicitors. 

Counsel  for  the  Respondent — Macmaster, 
K.O.— Lafleur,  K.C— G.  Foster— J.  Martin 
(all  of  the  Colonial  Bar).  Agents — Law- 
rence, Jones,  &  Company,  Solicitors. 


PRIVY     COUNCIL. 


Tuesday,  February  27. 

(Before  Lords  Macnaghten,  Robertson,  and 
Lindley,  and  Sir  Arthur  Wilson.) 

BAUDAINS  AND  OTHERS  v.  RICHARD- 
SON AND  ANOTHER. 

Sticceesion  -  Will — Reduction — Undue   In- 
fluence—  What  Constitutes. 

For  the  reduction  of  a  testamentary 
writing  upon  the  ground  of  "undue 
influence"  it  must  be  proved  that  the 
will  of  the  testator  was  in  the  i>articular 
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matter  in  question  coerced  into  doing 
what  he  or  she  did  not  desire  to  do. 
To  prove  that  the  testator  was  induced 
to  do  as  he  or  she  did  by  degrading  or 
pernicious  influences,  or  that,  generally, 
a  certain  person  had  the  power  undiinr 
to  overl)ear  the  testator's,  will,  is  insum- 
cient. 

Ohaervation»  of  Sir  J.  Hannen  in 
Wingrofoe  v.  Wingrove,  11  P.D.  81, 
approved. 
This  was  an  appeal  from  three  judgments 
of  the  Royal  Court  of  the  Island  of  Jersey 
(Superior  Number),  which  had  cancelled 
and  annulled  the  will  and  codicil  of  Miss 
Julia  Westaway  on  the  ground  of  undue 
influence. 

The  particular  facts  of  the  case  are  of  no 
importJince  for  the  present  report. 

Their  Lordships  took  time  to  consider 
their  judgment,  which  was  delivered  by 

Lord  Macnaghtbn  —  ....  It  only  re- 
mains to  consider  whether  Julia  West- 
away possessed  testamentary  capacity, 
and  whether  the  two  instruments  im- 
peached in  this  case  were  the  expi-ession 
of  her  own  will.  \Hig  Ixtrdshxp  tcent 
tKroxtgh  the  evidence  at  considerable  length 
and  continued]— The  i-esult  of  the  volumi- 
nous evidence  in  this  civse  satisfles  their 
Lordships  that  at  the  date  of  the  will  of 
April  18i35  and  at  the  date  of  the  codicil  of 
August  1898  Miss  Julia  Westaway  was  of 
sound  mind,  memory,  and  understanding. 
As  regards  undue  influence,  all  that  can  he 
said  is  that  undue  influence  is  conspicuous 
by  absence.  Influence  may  be  degrad- 
ing and  pernicious  and  yet  not  undue 
influence  iii  the  eye  of  the  law.  The 
leading  aiithority  on  the  subject  is  the 
judgment  of  Oranworth,  LC,  in  Boyse 
V.  Roasborough  (6  H.L,C.  2).  It  was  the 
experience  of  Sir  James  Hannen  that 
"there  is  no  subject  upon  which  there  is 
a  greater  misapprehension."  The  mis- 
apprehension "arises,"  he  says,  "from  the 
particular  form  of  the  expression."  In  his 
charge  to  a  special  jury  in  the  case  of 
Wingrove  v.  Wingrove,  11  P.  Div.  81, 
where  those  remarks  occur,  the  learned 
President  explains,  very  much  as  Lord 
Cranworth  had  explained,  what  is  and 
what  is  not  undue  influence.  He  speaks 
of  "influence"  in  its  popular  signification. 
He  gives  the  instance  of  a  young  man 
caught  in  the  toils  of  a  designing  woman 
or  led  astray  by  a  profligate  companion. 


with  the  result  that  under  the  influence 
by  which  he  is  surrounded  he  persuades 
himself  to  leave  his  property  to  his  mis- 
tress or  the  man  who  has  been  his  evil 
genius.  However  shocking  the  case  may 
i)e,  however  cruel  to  his  nearest  relatives, 
that  is  not  undue  influence.  "To  be  undue 
influence  in  the  eye  of  the  law,"  says  the 
learned  President,  "  there  must  be — to  sum 
it  up  in  a  word — coercion.  It  must  not  be 
a  case  in  which  a  person  has  been  induced 
by  means  such  as  I  have  suggested  to  you 
to  come  to  a  conclusion  that  ne  or  she  will 
make  a  will  in  a  particular  person's  favour, 
because  if  the  testator  has  only  been  per- 
suaded or  induced  by  considerations  which 
you  may  condemn,  really  and  truly  to  in- 
tend to  give  his  property  to  another,  though 
you  may  disapprove  of  the  act,  yet  it  is 
strictly  legitimate  in  the  sense  of  its  being 
legal.  It  is  only  when  the  will  of  the 
person  who  becomes  a  testator  is  coerced 
into  doing  that  which  he  or  she  does  not 
desire  to  do  that  it  is  undue  influence." 
Then  his  Lordship  points  out  that  there 
are  different  kinds  of  coercion,  and  con- 
cludes by  saying  that  if  the  act  is  shown 
to  be  the  result  of  the  wish  and  will  of  the 
testator  at  the  time,  then,  however  it  is 
brought  about— putting  aside  a  case  of 
fraud  —  still  it  is  not  undue  influence. 
"There  remains,"  his  Lordship  adds, 
"another  general  observation  that  I  must 
make,  and  it  is  this,  that  it  is  not  sufficient 
to  establish  that  a  person  has  the  power 
unduly  to  overbear  the  will  of  the  testator. 
It  is  necessary  also  to  prove  that  in  the 
particular  case  that  power  was  exercised, 
and  that  it  was  by  means  of  the  exercise  of 
that  power  that  the  will,  such  as  it  is,  has 
been  produced."  In  the  present  case  it  is 
enough  to  say  that  there  is  not  a  scrap  of 
trustworthy  evidence  to  prove  that  Eliza- 
beth Curwood  or  Charles  Curwood  exercised 
undue  influence  in  the  legal  sense  of  the 
term  over  Miss  Westaway,  or  coerced  her 
into  making  either  the  will  or  the  codicil. 

Judgment  appealed  from  reversed. 

Counsel  for  the  Appellants— Sir  E.  Clarke, 
K.C.— C.  E.  E.  Jenkins,  K.C.— Barnard, 
K.C.  —  Hawksford.  Agents  —  Bennett  & 
Ferris,  Solicitors. 

Counsel  for  tiie  Respondent — Haldane, 
K.C.— Solicitor-General  for  JerseyfDurell) 
"H.  Durley-Grazebrook.  Agents- William- 
son, Hill  &:  Co.,  Solicitors. 
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COURT   OF  SESSION. 

Friday,  March  9,  1906. 

OUTER   HOUSE. 

INLAND  REVENUE  v.  HEYWOOD- 
LONSDALE'S  TRUSTEES. 

Bevenue—Esiate  Duty— Settlement  Estate 
Duty— Property  Deemed  to  Pass— Finance 
Act  1894  (57  and  58  Vict.  cap.  30),  sees.  2 
(1)  (c),  5  [l)—Bond  Granted  by  Heir  of 
Entail  within  Year  ^ Death  to  Daughters 
Marriage-Contract  Trustees. 

An  heir  of  entail  in  possession,  who 
had  debarred  himself  from  disentailing 
save  on  voluntary  consents,  arranged 
for  power  to  charge  the  entailed  estates 
to  a  certain  amount  in  favour  of  certain 
persons.     In   virtue  of  this  power  he 
granted  a  bond  and  disposition  in  secu- 
rity for  a  certain  sum  in  favour  of  the 
marriage-contract  trustees  of  a  daug[h- 
ter  whose   portion   he  wished   to   in- 
crease, the  sum  to  be  held  by  them  in 
terms   of   the   marriage-contract,  and 
within  a  year  of  so  doing  he  died.    Held 
(1)  that  the  sum  in  the  bond  and  disposi- 
tion in  security  was  property  deemed 
to  pass  on  the  death  of  the  heir  of  en- 
tail within  the  meaning  of  the  Finance 
Act  1894,  section  2  (1)  (c),  and  was  liable 
for  estate  duty  and  (2),  being  so  deemed 
to  pass,  inasmuch  as  it  passed  under 
the  marriage-contract  it  was  also  liable 
for  settlement  estate  duty. 
The    Finance  Act   1894   (57   and  58  Vict. 
cap.  30)  in  Part  I,  which  includes  section  1- 
24,  deals  with  estate  duty,  and  by  section  1 
imposes  such  duty  upon  all  the  property, 
real    or   personal,  settled  or   not   settled, 
which  passes  on  the  death  of  any  person 
dying  after  Ist  August  1894. 

Section  2  (1)  enacts— "  Property  pa.ssing 
on  the  death  of  the  deceiused  shall  be 
deemed  to  include  the  property  following, 
that  is  to  say  ...(c)  property  which  would 
be  required  on  the  death  of  the  deceased  to 
be  included  in  an  account  under  section  38 
of  the  Customs  and  Inland  Revenue  Act 
1881  as  amended  by  section  11  of  the  Cus- 
toms and  Inland  Revenue  Act  1889,  if  those 
sections  were  herein  enacted  and  extended 


to  real  property  as  well  as  personal  pro- 
perty, and  the  words  'voluntary'  and 
'voluntarily,'  and  a  reference  to  a  volun- 
teer were  omitted  therefrom." 

Section  38  (2)  of  the  Customs  and  Inland 
Revenue  Act  1881  (44  Vict.  cap.  12)  as  so 
amended  reads— "The  real  and  personal  or 
moveable  property  to  be  included  in  an 
account  shall  oe  property  of  the  following 
descriptions,  viz. — (a)  Any  property  taken 
as  a  donatio  mortis  causa  made  by  any  per- 
son dying  after  1st  August  1894,  or  tasen 
under  a  disposition  made  by  any  person  so 
dying,  purporting  to  operate  as  an  immedi- 
ate gift,  vnter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust  or 
otherwise,  which  shall  not  have  been  bona 
fide  made  twelve  months  before  the  death 
of  the  deceased,  or  property  taken  under 
any  gift,  whenever  made,  of  which  bona 
fide  possession  and  enjoyment  shall  not 
have  been  assumed  by  the  donee  immedi- 
ately upon  the  gift,  and  thenceforward  re- 
tained to  the  entire  exclusion  of  the  donor, 
or  of  any  benefit  to  him  by  contract  or 
otherwise,  (6)  .  .  .  (c).  .  .  ." 

On  17th  July  1905  the  Lord  Advocate  on 
behalf  of  the  Inland  Revenue  raised  an 
action  against  John  Pemberton  Heywood- 
Lonsdale  of  Bicester  Hall,  Oxfordshire,  and 
others,  the  trustees  acting  under  the  ante- 
nuptial contract  of  marriage  dated  and  re- 
corded in  1890  between  Captain  Henry  Hey- 
wood-Lonsdale  of  Shaviugton,  Shropshire, 
and  the  Hon.  Helena  Mabel  Hamilton,  third 
daughter  of  the  Right  Hon.  John  Glcncairn 
Carter  Hamilton,  Baron  Hamilton  of  Dal- 
zell.  In  it  he  sought  an  account  of,  and  to 
recover  estate  duty  and  settlement  estate 
duty  on  the  principal  sum  in  a  bond  and 
disposition  in  seciu'ity  granted  in  favour  of 
the  defendei-s  by  the  wctoi's  and  commis- 
sioners of  Lord  Hamilton,  dated  4th  and  6th 
and  recorded  23rd  July  1000.  Lord  Hamil- 
ton died  on  1.5th  October  1900.  The  amount 
in  the  bond  and  disposition  in  security  was 
£5000. 

The  pursuer,  inter  alia,  pleaded — "  (1)  By 
virtue  of  section  2  (1)  (c)  of  the  Finance  Act 
1894,  the  principal  sum  in  the  bond  granted 
by  the  factors  aiul  commissioners  of  Lord 
Hamilton  in  favour  of  the  defenders  l)eing 
property  passing  on  the  death  of  Lorn 
Hamilton,  is  chargeable  with  estate  duty. 
(2)  Settlement  estote  duty  is  also  due  in 
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respect  of  the  said  principal  sum,  as  it  is 
property  settled  in  terms  of  the  marriage- 
contract  under  which  the  defenders  are  act- 
ing as  trustees." 

The  facts  of  the  case  are  given  in  the 
opinion  {ynfra)  of  the  Lora  Ordinary 
(Johnston). 

On  9th  March   1906  the  Lord  Ordinary 

S renounced  an  interlocutor  repelling  the 
efences,  finding  that  estate  duty  and  settle- 
ment estate  duty  were  due  on  the  £50U0  as 
groperty  passing  on  the  death  of  Lord 
[amilton  within  the  meaning  of  the  Fin- 
ance Act  1891,  and  ordaining  the  defenders 
to  lodge  an  account. 

Opinifm. — "The  late  Lord  Hamilton  of 
Dalzell  having,  with  consent  of  the  next 
heirs,  obtained  powers  from  the  Court  to 
charge  his  entailed  estates  of  Dalzell  and 
Jei-viston  with  a  sum  of  money,  granted 
through  bis  commissioners  a  bond  over  the 
estates  in  favour  of  the  marriage-contract 
trustees  of  his  daughter  the  Hon.  Mrs 
Heywood  -  Lonsdale  lor  £5000.  As  this 
charge  was  put  upon  the  estate  within 
twelve  months  of  Lord  Hamilton's  death, 
and  besides  is  made  subject  to  the  provi- 
sions of  Mrs  Heywood -Lonsdale's  marriage- 
contract,  the  Crown  have  made  claim  for 
both  estate  duty  and  settlement  estate 
duty.  This  claim  is  resisted  by  Mrs  Hey- 
wood-Lonsdale  and  her  marriage-contract 
trustees. 

"The  circumstances  in  which  the  question 
arises  are  these— Lord  Hamilton  of  Dalzell 
was  married  in  1864,  and  by  his  antenuptial 
marriage-contract,  by  virtue  of  the  provi- 
sions or  the  Aberdeen  Act,  he  bound  him- 
self and  the  heirs  of  entail  succeeding  to 
him  to  make  payment  to  the  younger 
children  of  the  marriage  of  the  sum  of 
£12,000,  and  he  further  bound  himself, 
and  his  heirs  and  successors  whatsoever, 
but  that  txihsidiarie  onl^,  to  make  ^ood 
any  part  of  said  provision  which  might 
not  be  properly  chargeable  on  the  estates 
in  terms  of  the  said  Act  of  Parliament, 
^is  provision  was  declared  to  be  in  full 
of  all  claims  of  leg^tim,  &«. 

"  Lord  Hamilton  disentailed  the  estates  in 
1894,  and  in  connection  with  the  disentail 
proceedings  he  granted  a  bond  of  corrobora- 
tion and  disposition  of  the  estates  in 
security  in  favour  of  his  younger  children, 
who  were  six  in  number,  including  Mrs 
Heywood-Lonsdale,  for  the  said  sum  of 
£12,000.  This  bond  was  recorded  on  28th 
February  1894. 

"Lnrd  Hamilton  re-entailed  the  estates 
in  1895  in  favour  of  himself,  whom  failing, 
his  eldest  son  the  Hon.  Gavin  George 
Hamilton,  and  the  other  heirs-substitute 
specifle<l  in  the  disposition  and  deed  of 
entail. 

"  Mrs  Heywood-Lonsdale  was  married  in 
1809,  and  under  her  antenuptial  marriage 
contrsvct  Lord  Hamilton  of  Dalzell  bound 
himself  to  pay  to  the  marriage-contract 
trustees  at  the  fli"st  term  which  should 
happen  after  his  death  the  sum  of  £1.5,000, 
but  reserving  to  himself  right  to  prepaj 
this  sum  at  any  time  during  nis  life.  This 
sum,  of  which  I  understand  £10,000  was 
prepaid  out  of  the  general  estate  of  T^ord 


Hamilton  before  his  death,  and  £6000  re- 
mained to  be  paid,  was  settled  for  the 
liferent  alimentary  use  of  Mrs  Heywood- 
Lonsdale,  and  of  her  husband  in  succession 
should  he  survive  her,  and  for  the  children 
of  the  marriage  in  fee. 

"Should  there  be  no  children  taking  a 
vested  intei-est  at  the  death  of  the  survivor 
of  the  spouses.  Lord  Hamilton  of  Dalzell's 
provision  was  destined  over  to  the  person 
lor  the  time  being  holding  the  peerage  of 
Hamilton  of  Dalzell. 

"Circumstances  having  occurred  which 
rendered  Lord  Hamilton  of  Dalzell  desirous 
of  increasing  his  provision  for  his  younger 
children,  and  at  the  same  time  of  conferring 
a  present  benefit  upon  his  eldest  son,  be 
arranged,  with  consent  of  his  three  sons 
and  next  heirs  under  the  entail,  to  charge 
the  fee  of  the  entailed  estates  with  a  sum 
of  £122,000,  for  the  purpose,  vnier  alia,  of 
adding   £5000   to    the   marriage  -  contract 

Si-ovision  of  each  of  his  daughters,  including 
Irs  Heywood-Lonsdale,  so  as  to  make  up 
their  respective  provisions  to  £^,000  each. 
There  were  also  considerable  additional 
provisions  made  for  the  younger  sons,  and 
a  large  sum  was  paid  over  to  or  for  behoof 
of  the  next  heir.  The  necessary  proceed- 
ings were  taken  in  January,  and  the  power 
was  granted  on  2l8t  February  1900.  So  far 
as  concerns  the  present  question  warrant 
was  granted  to  Lord  Hamilton  of  Dalzell 
to  charge  the  entailed  estates  wit^  a  sum 
not  exceeding  £122,000  sterling,  and  that 
by  granting  and  executing  at  the  sight  of 
the  Court,  iiUer  aVia,  a  Iwnd  and  disposi- 
tion in  security  in  ordinary  form  in  favour 
of  the  trustees  under  Mrs  Heywood-Lons- 
dale's  marriage-contract  for  the  sum  of 
£5000  sterling  'for  the  purposes  therein 
specified.'  But  the  obligation  in  the  bond 
was  subject  to  a  resolutive  condition  in  the 
event  of  Mrs  Heywood-Lonsdale  or  her 
issue  succeeding  under  another  and  in- 
dependent trust,  in  which  case  the  sum  in 
the  bond  was  destined  over  to  the  person 
for  the  time  holding  the  peerage  of  Hamil- 
ton of  Dalzell  as  if  Mrs  Heywood-Lonsdale 
had  died  without  issue.  The  order  of 
Court  also  provided  that  in  exchange  for 
their  bonds  and  dispositions  in  securitv, 
'the  petitioner's  younger  children  should 
be  Ixjund  to  discharge  uie  bond  and  provi- 
sion in  their  favour  for  the  maximum  sum 
of  £12,000  already  existing  on  record,  and  to 
accept  the  provisions  to  be  made  by  the 
said  bonds  and  dispositions  in  security  to 
be  g^-anted  as  aforesaid  in  full  of  all  they 
can  ask  or  claim  by  the  decease  of  the 
petitioner  or  otherwise.' 

"By  virtue  of  this  power  a  bond  and  dis- 
position in  security  for  £5,000  was  granted 
ny  the  commissioners  of  Lord  Hamilton  of 
Dalzell  in  favour  of  the  marriage-contract 
trustees  of  Captain  and  the  Hon.  Mrs 
Heywood-Lonsdale,  dated  4th  and  eth  and 
recorded  23rd  July  1900.  This  bond  was  in 
the  usual  form  applicable  to  such  chaives, 
and  bound  only  Lord  Hamilton  of  Dabell 
and  the  heirs  oi  entail  succeeding  to  him  in 
the  entailed  estate  to  pay  to  the  marriage- 
contract  trustees  for  the  pui-poses  of  the 
marriage-contract  thesum  of  £o,0U0  sterling. 
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and  that  at  the  term  of  Martinmas  next 
1900,  with  interest  from  the  21st  February 
1900,  the  day  after  that  on  which  the  power 
was  granted. 

"  The  power  having  been  g^ranted  on  the 
20th  Februanr  1900,  and  the  bond  granted 
in  July  1900,  Lord  Hamilton  of  Dalzell  died 
on  15th  October  1900,  not  only  within 
twelve  months  of  the  granting  of  the  bond, 
but  before  the  date  of  payment  specified  in 
the  bond. 

"  I  am  of  opinion  that  the  claim  of  the 
Crown  for  estate  duty  is  well  founded. 
The  £6000  contained  in  the  bond,  whether 
it  be  regarded  as  cash  or  as  an  interest  to 
that  extent  carved  out  of  the  entailed 
estate,  did  not  pass  on  the  death  of  Lord 
Hamilton  of  Dalzell,  and  therefore  the 
Finance  Act  1894,  section  1,  did  not  apply. 
But  then  section  2  of  the  Act  provides  that 
certain  classes  of  property  not  passing  on 
the  death  of  the  deceased  shall  be  deemed 
to  be  included  in  such  property,  or,  in  other 
words,  shall  be  deemed  to  pass  on  the  death 
of  the  deceased,  and  the  section  provides, 
inter  alia,  sub-section  (1)  (c)  that  property 
which  would  be  required  to  be  included  in 
an  account  under  the  S8th  section  of  the 
Customs  and  Inland  Bevenue  Act  1881,  as 
amended  by  the  11th  section  of  the  Customs 
and  Inland  Bevenue  Act  1889,  if  these 
sections  were  herein  enacted  and  extended 
to  real  property  as  well  as  personal  property 
(and  omitting  from  the  section  the  worcb 
'voluntary,  &c.'),  should  be  so  deemed  to 
be  included. 

"Turning  to  the  Customs  and  Inland 
Bevenue  Act  1881,  section  38  (2),  as  modified 
and  incorporated  in  the  above  sub-section, 
it  will  be  found  that,  read  short,  so  far  as 
applicable  to  the  present  question  it  pro- 
vides as  follows : — That  the  property  to  be 
included  in  an  account,  and  therefore  to  be 
deemed  to  pass  at  the  death  of  a  deceased, 
shall  be  property  of  the  following  descrip- 
tions, viz.,  xwter  alia,  any  property  taken 
under  a  disposition  made  hy  any  person 
dying  after  1st  August  189i  purportm^  to 
operate  as  an  immediate  gift  inter  vivos 
whether  by  way  of  transfer,  delivery,  de- 
claration of  trust  or  otherwise,  which  shall 
not  have  been  hona  fide  made  twelve 
months  before  the  death  of  the  deceased. 
Now,  it  appears  to  me  to  be  incontestable 
that  the  £6000  contained  in  the  bond  in 
question  is  propei'ty  taken  under  a  disposi- 
tion by  Lord  Hamilton  of  Dalzell,  who  died 
after  1st  August  1894,  and  that  said  bond 
being  without  consideration  purported  to 
operate  as  an  immediate  ^ft  iTiter  mvoa  by 
transfer  and  that  said  gift  was  not  made 
twelve  months  before  Lord  Hamilton's 
death.  If  so,  it  is  property  which  is  to  be 
deemed  to  be  included  in  the  property 
passing  on  his  death,  and  is  therefore  liable 
in  estate  duty. 

"  I  say  taken  under  a  disposition  by  Lord 
Hamilton,  because  I  must  reject  the  con- 
tention, and  I  think  it  was  the  only  sub- 
stantial consideration  urged  to  the  contrary, 
that  Lord  Hamilton  having  no  independent 
control  of  the  estate,  the  '  disposition '  was 
not  truly  his  in  fact  but  only  in  form.  I 
nlso  accept  it,  as  stated,  that  Lord  Hamilton 


had  debarred  himself  from  disentailing  on 
valued  or  compulsory  consents  and  could 
only  do  so  on  voluntary  consents,  but  I  do 
not  think  that  this  affects  the  result.  As 
heir  of  entail  in  possession  he  was  pro- 
prietor subject  only  to  the  fetters  of  the 
entail.  He  truly  purchased  the  right  to 
charge  by  the  provisions  which  he  made 
out  of  the  charge  for  the  next  heirs,  though 
it  would  not  have  mattered  if  the  right  bad 
been  conferred  on  him  gratuitously.  His 
right  was  limited  to  charging  in  favour  of 
certain  specified  parties.  But  it  was  in  his 
option  whether  he  would  exercise  the  right. 
He  did  exercise  the  right  and  thereby  con- 
ferred a  gratuitous  benefit  or  gift  upon  the 
grantees.  And  no  one  but  he  could  have 
granted  the  disposition.  The  case  is,  I 
think,  ruled  by  the  decision  in  the  Earl  of 
Glasgow's  case  (January  16,  1876,  2  B.  317, 
12  S.L.B.  215),  the  reasoning  in  which, 
though  it  arose  under  the  Succession  Duty 
Act,  and  in  the  reverse  order,  applies 
directly  and  is  conclusive. 

"I  say  also  '  being  without  consideration,' 
for  the  contention  that  there  was  at  least 
part  consideration  in  the  discharge  and  the 
provisions  under  Lord  Hamilton's  own 
marriage-contract  and  bond  of  provision  is 
without  foundation.  The  provision  had 
already  been  discharged,  and  the  reason 
for  formally  repeating  the  discharge  was 
merely  as  a  means  to  clear  the  record. 

"  Settlement  estate  duty  is,  I  think,  in  no 
different  position.  Section  6  (1)  of  the 
Finance  Act  1874  provides  that  where 
property  in  respect  of  which  estate  duty 
IS  leviable— and  I  hold  that  the  property  in 
question  is  in  that  position — (a)  '  is  settled 
by  the  will  of  the  deceased,'  or  (6)  '  having 
been  settled  by  some  other  disposition 
passes  under  that  disposition  on  the  death 
of  the  deceased  to  some  person  not  com- 

Setent  to  dispose  of  it,  a  further  estate 
uty  called  settlement  estate  duty  is  to  be 
levied.  I  do  not  think  that  it  can  be 
questioned  that  the  property  in  the  sum 
contained  in  the  bond  has  been  settled  in 
the  sense  of  the  Act.  It  has  not  indeed  (a) 
been  settled  by  the  will  of  the  deceased,  for 
the  bond  was  in  no  sense  a  testamentary 
instrument— section  22  (1)  (6).  But  it  was 
settled  by  another  disposition,  and  though 
it  did  not  pass  under  that  disposition  on 
the  death  of  the  deceased  so  as  to  come 
directly  under  section  1  of  the  Act,  it  was 
property  which  by  section  2  is  to  be  deemed 
to  be  included  in  such  property.  I  admit 
that  there  is  awkwardness  in  the  expression 
'passes  under  that  disposition'  which  is 
even  more  elliptical  than  most  of  the  diffi- 
cult 'passes'  in  the  Act.  But  I  think  that 
the  meaning  is  sufficiently  clear  when  the 
terms  of  section  2  are  kept  in  mind.  And 
I  ain  impressed  by  the  consideration  that 
any  other  interpretation  would  impose  a 
hardship  upon  the  ultimate  beneficiaries 
under  the  settlement  by  depriving  them  of 
the  advantage  which  payment  of  settlement 
estate  duty  confers. 

"On  the  amount  being  adjusted  I  shall 
therefore  grant  decree  accordingly  as  con- 
cluded for,  with  expenses  to  the  Crown," 
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Counsel  for  the  Pursuer— The  Solicitor- 
General  (Ure,  K.  C. ) — A.  J.  Young.  Agent — 
Solicitor  of  Inland  Revenue  (P.  JT  Hamilton- 
Orierson). 

Counsel  for  the  Defenders  —  Younger, 
K.C.— Chree.  Agents— Hamilton,  Kinnear, 
&  Beateon.  W.S. 


Saturday,  May  12. 

SECOND    DIVISION. 

[Sheriff  Court  of  Perthshire 
at  Dunblane. 

M'ALLAN  V.  PERTHSHIRE  COUNTY 
COUNCIL,  WESTERN  DISTRICT, 
DUNBLANE. 

Master  and  Servant —  Workmen's  Compen^ 
sation  Act  1807  (60  and  61  Vict.  cap.  37), 
sec.  1  (1) — Accident  Arising  Out  of  and 
in  Course  of  Employment — Workman 
Doing  Work  outvm.h  Scope  and  Time  of 
his  Ordinary  Duties  under  Voluntary 
Arrangement  voith  Fellow -Workman — 
Cases  of  Emergency. 

A  county  council  were  repairing  a 
road  by  means  of  a  steam  roller,  the 
hour  for  the  daily  commencement  of 
operations  being  7  a.m.  The  engine- 
man,  who  otherwise  would  have  had  to 
come  on  duty  before  that  hour,  for  his 
private  convenience  arranged  with  a 
surfaceman,  one  of  his  fellow-workmen, 
that  the  latter  should  do  the  work  of 
breaking  up  the  engine's  Are  and  g;et- 
ting  up  steam.  The  work  for  which 
the  surfaceman  was  employed  bv  the 
county  council,  and  which  did  not 
begin  until  7  a.m.,  was  to  sweep  and 
put  "blinding"  on  the  road  while  it 
was  being  rolled.  He  was  accidentally 
injured  while  getting  down  from  the 
engine  before  7  a.m.  Held  that  the 
accident  did  not  arise  out  of  and  in  the 
course  of  his  employment  in  the  sense 
of  section  1  (1)  of  the  Workmen's  Com- 
pensation Act  1897. 

Lord  M'Laren's  statement,  in  Mertzies 

V.  M'Qu,ibban,  March  13,  1900,  2  F.  732, 

37  S.L.R.  530,  of  the  law  applicable  to 

the  case  where  a  workman  is  injured 

while    doing    something   outwith    the 

strict  scope  of   his  employment  in  a 

case  of  emergency,  approved. 

The  Workmen's  ('ompensation  Act  1897  (60 

and  61  Vict.  cap.  .37),  section  1  (1)  enacts— 

"  If  in  any  employment  to  which  this  Act 

applies  personal  injury  by  acc'ident  ai'ising 

out  r)f  and  in  the  course  of  the  employment 

is  caused  to  a  workm.Tn,  his  employer  shall, 

subject  as  hei-einafter  mentioned,  he  liable 

to  pay  compensation  in  accordance  with 

the  Firet  Schedule  to  this  Act." 

In  an  arbitration  upon  a  claim  by  John 
M 'Allan  (respondent)  against  The  Perth- 
shire C'ounty  Council,  Western  District, 
Dunblane  (appellants),  under  the  Work- 
men's Compensation  Act  1897,  the  Sheriff- 
Substitute  at  Perth  (Sym)  awarded  com- 


pensation.   At  the  request  of  the  defenders 
ne    stated    the    following    case :  — "  The 
appellants  are  the  authority  having  con- 
trol of  the  roads  in  the  Western  District 
of  Perthshire,  and  the  respondent,  who  is 
sixty-five  years  of  age,  was  employed  bv 
them  in  road  mending  from  24tn  July  till 
the  beginning  of  September  1906,  at  a  wage 
of  38.  M.  per  day.    On  2l8t  August  1905  the 
respondent  when  stepping  down   from  a 
steam  roller  belonging  to  the  appellants 
received  an  injury  to  his  left  leg  below  the 
knee,  which  ultimately  resulted  in  perio- 
stitis of  the  leg.     He  thereafter  presented 
an  application  ror  compensation  under  the 
Workmen's   Compensation  Act.     At  the 
date  of  and   for  some  time  prior  to  the 
accident  the  appellants'  steam  roller  was 
being  used  in  repairing  the  road  between 
Kippen     Station    and     Thornhill,     which 
crosses  the  river  Forth  at  the  Bridge  of 
Frew.    The  roller  was  under  the  charge  of 
an  engineman  named   M'Callum,   assisted 
by  a  man  named  M'Arthur,  who  acted  as 
fireman  and  flagman.     It  was  exclusively 
the  duty  of  M'Callum  and  M'Arthur  to 
work,  clean,  oil,  and  flre  the  engine.    The 
work  of  repairing  the  road  was  under  the 
charge  of  M'Diarmid,  a  foreman  surface- 
man, who  acted  under  the  directions  of  the 
road  surveyor,  and  the  duty  of  the  respon- 
dent was  to  sweep  and  to  put  'blinding' 
on  the  part  of  the  road  on  wnich  the  roller 
was  working.     The  respondent  was  subject 
to    the    orders    of    M'Diarmid,    but    also 
occasionally  required  to  take  the  directions 
of   M'Callum,  the  engineman,  as   to   the 
particular  piece  of  road  which  was  to  be 
prepared  for  the  roller.    For  the  sole  use  of 
the  engineman  and  fireman  the  appellants 
provided  a  moveable  wooden  hut,  which  at 
the  date  in  question  was  stationed  at  the 
Bridge  of    Frew.      Instead,   however,   of 
occupying  the  hut  at  night,  the  engineman 
and  fireman,  who  were  living  in  Doune, 
cycled   backwards  and   forwards  to  their 
work,  and  allowed  the  respondent  to  sleep 
in  the  hut.     The  respondent,  who  had  been 
lodging  at  Thornhill,  was  glad  to  get  leave 
from  the  engineman  to  stay  all  night  in  the 
hut.    The  hour  for  commencing  work  was 
7  a.m.    It  took  a  short  time,  however,  to 
get  up  steam,  and  therefore  the  flre  of  the 
engine  needed    to  be  attended    to  before 
7  a.in.    In  order  to  save  him  from  return- 
ing before  that  hour  in  the  morning,  the 
engineman  aiTanged  with  the  respondent 
to  break  up  the  engine  fire  in  the  mornings 
l)efore  he  arrived.    The  said  arrangement 
was  a  mutual  convenience  to  the  engineman 
and  the  respondent.     In  accordance  with 
this  arrangement    between  him  and    the 
engineman  the  respondent,  about  6'30a.m. 
on  the  morning  of  the  21st  August,  went 
on  to  the  engine  which  was  drawn  up  near 
the  side  of  the  road   for  the  purpJose  of 
attending  to  the  fli-e.    It  was  when  he  was 
stopping    down    from    the   engine   a   few 
minutes   later,  and    befoi-e   seven   o'clock, 
that  he  sustained    the   injury  to  his  leg. 
It  was  not  part  of  the  duty  for  which  the 
respondent  was  employed  or  paid  to  attend 
to  the  engine  or  to  work  before  7  a.m. 
Having  regard  to  the  manner  in  which  the 
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Supreme  Court  has  interpreted  the  words 
*  arising  out  of  and  in  the  course  of  the 
employment,'  I  am  of  opinion  that  the 
accidental  injury  to  the  respondent's  leg 
must  be  held  to  be  within  these  words. 
...  I  have  therefore  found  the  respon- 
dent entitled  to  compensation,  and  awarded 
a  certain  compensation." 

The  following  question  of  law  was  sub- 
mitted for  the  opinion  of  the  Court  — 
"(1)  Whether  the  respondent's  accident 
arose  out  of  and  in  the  course  of  his  em- 
ployment by  the  appellants  within  the 
meaning  of  section  1  (1)  of  the  Workmen's 
Compensation  Act?" 

Appellants  argued — The  accident  did  not 
arise  "out  of  and  in  the  course  of"  respon- 
dent's employment.  "Out  of  and  in  the 
course  of 'involved  two  considerations — (1) 
the  time  of  the  accident;  (2)  the  scope  of 
the  duties  for  which  the  workman  was  em- 
ployed. As  to  "time,"  he  was  injured 
before  the  hour  at  which  his  employment 
began ;  as  to  "  scope  of  duties,"  the  work 
upon  which  he  was  engaged  at  time  of 
accident  was  entirely  beyond  and  outwith 
that  for  which  he  was  employed.  It  was 
not  a  case  of  helping  in  an  emergency  or 
danger,  or  of  doing  something  to  further 
master's  intei-est,  but  was  a  voluntary 
arrangement  to  do  another's  work.  The 
following  cases  were  in  appellants'  favour 
— Ccdlaghan  v.  MfueweU,  January  23,  1900, 
2  F.  420,  37  S.L.R.  313;  FaUxmer  v.  London 
and  Olaagow  Engineering  and  Iron  Ship- 
biMding  Company,  Limited,  February  ^, 
1901,  3  F.  56i;  88  S.L.B.  381 ;  Gibson  v. 
WiUon,  March  12, 1901,  8  F.  681,  38  S.L.R. 
450;  Benson  v.  Lancashire  and  Yorkshire 
Baiiway  Company,  [1901]  1  K.B.  242.  The 
case  of  Sharp  v.  Johnson  &  Company, 
Limited,  [1906J  2  K.B.  130,  was  distinguisn- 
able. 

Argued  for  the  respondent — The  accident 
arose  "out  of  and  in  the  course  of  the 
Employment,"  because  but  for  that  employ- 
ment it  could  not  have  occurred.  "In  the 
'course  of  "  referred,  it  was  true,  primarily 
to  time,  but  the  Courts  bad  construed  ques- 
tions of  time  liberally  and  had  not  debarred 
a  workman  from  compensation  because  the 
accident  had  happened  a  little  before  or 
after  strict  working  \m\\ts— Sharp  v.  John- 
son &  Company,  Limited,  cit.  sup.  Simi- 
larly, too,  the  fact  that  he  was  not  actually 
engaged  upon  the  work  for  which  he  was 
hired  was  immaterial,  if  he  was  acting  in 
a  reasonable  manner  and  in  his  master's 
interest,  or  that  of  a  fellow  -  workman. 
Memeies  v.  At'Qwibban,  March  13,  1900,  2  F. 
732,  37  S:L.R.  626,  was  a  favourable  autho- 
rity, and  showed  that  this  latitude  was 
extended  to  cases  other  than  those  of 
danger  and  emergency. 

.  Lord  Justicb-Cl,ebk  —  I  confess  I  am 
somewhat  surprised  at  the  judgment  of 
tbe  Sheriff-Substitute,  which  in  my  opinion 
is  clearly  erroneous.  The  case  is  really  a 
vwv  clear  one,  and  the  facts  very  simple. 

The  engineman,  who  was  in  charge  of 
the  steam  roller,  required  to  be  at  his  work 
some  little  time  before  the  hour,  viz.,  7  a.m., 
at  which  the  general  work  of  road  repairing 
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began,  in  order  that  steam  might  be  up  and 
the  engine  ready  to  begin  work  at  that 
hour.  Accordingly  he  and  his  mate  were 
provided  with  a  moveable  wooden  hut  in 
which  they  mi^ht  sleep,  and  which  accom- 
panied the  engine.  The  engineman  and  his 
mate,  however,  preferred  to  go  home  at 
night,  and  the  former  arranged  with  the 
respondent  that  he  should  see  to  the  light- 
ing of  the  fires  in  the  morning  and  the  get- 
ting up  of  steam.  The  respondent's  ordi- 
nary duties  were  in  no  way  connected  with 
the  engine  or  its  working,  he  being  one  of 
the  surfacemen  who  swept  and  put  "  blind- 
ing" on  the  part  of  the  road  on  which  the 
engine  was  working,  and  the  arrangement 
under  which  he  undertook  the  lighting  of 
the  engine's  fires  was  a  private  one  between 
him  and  the  engineman,  and  entirely  out- 
with the  knowledge  of  their  employers. 
The  respondent  was  injured  while  stepping 
down  from  the  engine,  and  claims  com- 
pensation on  the  ground  that  he  was  in- 
jured in  an  accident  "  arising  out  of  and  in 
the  course  of"  his  employment  by  the 
appellants. 

I  am  clearly  of  opinion  that  the  accident 
did  not  arise  out  of  or  in  the  course  of 
such  employment.  Admittedly  the  injured 
man's  ordinarv  or  normal  duties  were  not 
connected  with  the  working  of  the  engine. 
It  was  not  a  case  of  emergency,  or  one  in 
which  the  injured  man  was  furthering  the 
interests  of  his  employers.  The  circum- 
stances disclose  simply  an  arrangement  for 
helping  the  engineman,  and  enabling  him 
to  come  on  duty  somewhat  later  in  the 
morning.  The  case  is  entirely  different 
from  those  in  which  a  workman,  acting  in 
an  emergency  and  with  his  master's  in- 
terests in  view,  does  something  beyond  the 
strict  scope  of  his  ordinary  duties.  In 
such  cases  he  will  probably  be  held  entitled 
to  compensation.  The  law  is  on  this  point 
well  stated  by  Lord  M'Laren  in  Merunes  v. 
M'Quibban,  March  13,  1900,  2  F.  732,  who 
says  at  page  736 — "Any  accident  occuiTing 
to  a  worlcman  while  engaged  in  promoting 
his  master's  interests  is  prima  facie  within 
tbe  category  of  cases  considered  by  the 
statute  as  constituting  a  claim.  .  ,  .  We 
are  familiar  with  the  principle  of  common 
employment  as  used  in  the  limitation  of 
claims,  and  this  principle  ma^  also  be 
invoked  to  aid  the  interpretation  of  the 
statute,  because  impliedly  each  workman, 
besides  having  to  perform  the  special  work 
for  which  he  is  hired,  owes  something  to 
the  community  of  fellow  -  workers,  and 
must  be  helpful  according  to  his  experience 
where  necessity  arises. "  That  means  where 
any  emergency  arises,  and  where  it  is  the 
duty  of  all  workmen  where  danger  threatens 
to  do  their  best  to  prevent  an  accident.  -  An 
excellent  illustration  is  the  case  of  a  run- 
away horse  in  a  yard  or  a  dock  which  is 
stopped  by  some  workman  who  has  nothing 
to  do  with  its  management,  but  who  rushes 
forward  and  does  his  best  to  prevent  an 
accident.  The  present  case,  however, 
presents  no  such  features.  There  was  no 
emergency;  no  necessity  for  the  respon- 
dent's intervention;  no  interest  of  his 
employers  to  be  served.  J  am  accordingly 
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of    opinion    that    the   question    must    be 
answered  in  the  negative, 

LoBD  Ktixacht — I  am  of  the  same 
opinion.  The  Sheriff-Substitute  seems  to 
have  felt  himself  constrained  by  the  deci- 
sions to  hold  that  the  accident  in  the 
present  case  was  one  arising  out  of  and  in 
the  course  of  the  respondent's  employment. 
And  it  is  certainly  true  that  the  tendency 
of  recent  decisions  has  been  to  give  a  very 
wide  construction  to  that  statutory  expres- 
sion, but  it  is  necessary  to  draw  the  line 
somewhere;  and  it  appears  to  me  to  be 
quite  impossible  to  hold  that  an  accident 
happening  to  a  workman  in  such  circum- 
stances as  occurred  here  was  one  which  in 
any  reasonable  view  arose  out  of  and  was 
in  the  course  of  this  workman's  employ- 
ment. 

Lord  Low  concurred. 

Lord  Stobmonth  Darliko  was  not 
present. 

The  Court  answered  the  question  in  the 
negative. 

Coiinsel  for  the  Appellants— Hunter,  K.C. 
— Constable.  Agents — Bonar,  Hunter,  k, 
Johnstone,  W.S. 

Counsel  for  the  Respondent  —  C.  D. 
Murray.  Agents— Wishart  &  Sanderson, 
W.S. 


Wednesday,  May  16. 

FIRST   DIVISION. 

AYR  COUNTY  COUNCIL  v.  PATBRSON 

AND  OTHERS. 

Loeal  Chyvemment--Ccninty  Cowneil— Burgh 
Represented  on  County  Council-Appoint- 
ment of  County  Aeseaeor— Right  ofRepre- 
aentatwea  of  Burgh  not  Aaaetised  for  Pay- 
ment of  County  Aaeeseor'a  Salary  to  Vote 
in  hia  Selection — "Matter  Involving  Ex- 
penditure"—Local  Government  {Scotland) 
Act  1880  (62  and  63  Vict.  cap.  60),  sec.  73 
(8). 

Held  that  the  selection  of  a  county 
assessor,  whose  salary  had  been  already 
fixed,  was  not  a  matter  involving  ex- 
penditure in  the  literal  sense  of  section 
73,  sub-section  8,  of  the  Local  Govern- 
ment (Scotland)   Act   1880,    and    that 
therefore  the  representatives  of  a  burgh 
which  did  not  contribute  to  the  assess- 
ment levied  by  the  County  Coiincil  to 
pay  the  salary  of  and  outlays  incurred 
Dy  the  assessor,  were  entitled  to  vote 
thereon. 
The  Local  Government  (Scotland)  Act  1880 
(62  and  63  Vict.  cap.  60),  section  8,  enacts — 
"  Every  burgh  which  contains  a  population 
of  less  than  seven  thousand  shall,  for  the 

Jiurposes  hereinafter  mentioned,  and  sub- 
ect  to  the  provisions  of  this  Act,  be  repre- 
sented on  the  county  council  of  the  county 
within  which  it  is  situated  ...  in  manner 
following,  that  is  to  say,  (1)  .  .  .  (2)  .  .  .  (3) 
The  provisions  of  this  section  shall  apply 


to  a  royal  burgh  which  contains  a  popula- 
tion of  more  than  seven  thousand,  but  does 
not  return  or  contribute  to  return  a  mem- 
l)er  to  Parliament,  and  to  any  burgh  which 
contains  a  population  of  more  than  seven 
thousand  but  does  not  maintain  a  separate 
police  force.    (4).  .  .  ." 

Section  11  transfers  to  the  County  Coun- 
cil, inter  alia,  the  whole  powers  and  duties 
of  the  commissioners  of  supply  save  as  in 
the  Act  after  mentioned.  These  powers  and 
duties  include,  under  the  Lands  Valuation 
(Scotland)  Act  1864  (17  and  18  Vict  cap.  91). 
the  duty  of  having  the  valuation  roll  of  the 
county  made  up  (section  1),  the  power  of 
appointing  an  assessor  or  assessors  for  this 
purpose  (section  3),  and  power  to  levy  an 
assessment  to  meet  the  expense  thereof 
(section  18).  The  assessor  has  also  the  duty 
of  preparing  the  register  of  parliamentary 
voters  in  terms  of  the  County  Voters  Regis- 
tration (Scotland)  Act  1861  (24  and  25  Vict, 
cap.  83),  the  expense  of  which  is  authorised 
(section  41)  to  be  defrayed  by  assessment 
on  the  lands  within  the  county  exclusive  of 
the  lands  within  a  parliamentary  burgh. 

Section  73  (8)  enacts— "The  councillors 
or    members   of    district   committees   ap- 

Sointed  to  represent  a  bureh  or  an  electoral 
ivision  consisting  of  a  police  burgh  or  part 
of  a  police  burgh  shall  not  act  or  voM  in 
respect  of  any  matters  involving  expendi- 
ture to  which  such  burgh  does  not  contri- 
bute or  for  which  the  lands  and  heritages 
in    such   burgh  or   police   burgh  are   not 


Section  83  (3)  confers  power  on  the  county 
council  to  appoint  from  time  to  time,  inter 
alios,  assessors,  and  (6)  provides  that  it 
"shall  pay  to  the  .  .  .  assessors  .  .  .  such 
reasonable  salaries,  wages,  or  allowances " 
as  it  majr  think  proper. 

A  special  case  was  presented  on  behalf  of 
(1)  the  County  Council  of  the  county  of 
Ayr,  of  the  first  part;  (2)  Peter  Patenon, 
solicitor,  Maybole,  a  candidate  for  the  office 
of  assessor  for  the  Carrick  Division  of  the 
county  of  Ayr,  of  the  second  part;  (3) 
Anthony  C.  White,  solicitor,  Ayr,  a^  a 
candidate  for  the  said  office,  of  the  third 
part ;  and  (4)  James  Borland,  Provost,  and 
Ebenezer  Bannatyne,  Bailie,  of  the  royal 
burgh  of  Irvine,  the  two  representatives 
from  the  burgh  of  Irvine  on  the  County 
Council  of  Ayr,  and  the  Provost,  Magis- 
trates, and  Councillors  of  the  burgh  of 
Irvine,  as  representing  the  burgh  ana  com- 
munity thereof,  of  the  fourth  part. 

The  case  stated  —  "(6)  Irvine  is  a  parlia- 
mentary as  well  as  a  royal  burgh  within 
thecounty  of  Ayr.  It  returns  two  tnembers 
to  the  County  Council  of  the  county  of  Ayr, 
in  terms  of  the  said  eighth  section  of  we 
Act  of  1880.  It  has  a  population  of  more 
than  7000.  It  does  not  maintain  a  separate 
police  force.  (8)  The  assessors  of  the  vari- 
ous divisions  of  the  county  of  Ayr  are  paid 
by  salaries  fixed  by  the  first  party,  and 
these  are  included  in  the  estimates  for  each 
year.  The  salary  at  present  pajrable  to  the 
assessor  for  the  Carrick  Division  of  the 
County  Council  is  as  follows,  viz.,  (a)  £86, 
lOs.  per  annum  under  the  Lands  VaJuaUon 
Acts,  including  outlays,  and  (b)  under  the 
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Voters  Re^stration  Acts  £90  per  annum, 
exclusive  of  outlays,  and  an  adaitional  £25 
for  every  third  year  in  connection  with  the 
duties  imposed  on  the  assessor  in  making 
up  the  roll  of  the  County  Council  voters 
under  the  Local  Oovernment  (Scotland)  Act 
1880,  section  28.     These  salaries  and  any 
outlays  incurred  by  the  assessors  are  en- 
tirely payable  out  of  the  Lands  Valuation 
Assessment  imposed  under  section  18  of  the 
said  Lands  Valuation  (Scotland)  Act  1854 
and  the  Voters  Registration  Assessment  im- 
posed under  section  41  of  the  County  Voters 
(Scotland)  Act  1861.    To  these  assessments 
the  royal  burgh  of  Irvine  does  not  contri- 
bute, and  its  lands  and  heritages  are  not 
assessed  therefor.    The  burgh  is,  however, 
the  proprietor  of  certain  siiDJects  situated 
in  the  county  outside  the  burgh  boundaries, 
and  in  respect  of  that  property  it  pays  the 
usual   county   assessments.     The   County 
Council  of  Ayr  has  no  power  to  levy  any 
rate  whatever  within  tne  royal  burgh  of 
Irvine.     (9)  The  only  contributions  other 
than  the  assessment  for  the  afore-mentioned 
subjects  made  by  the  royal  burgh  of  Irvine 
to  the  County  Council  of  Ayr  are  for  the 
use  of  the  County  Police  and  for  the  Sheriff 
Court-Houses.    The  contribution  in  respect 
of  the  police  service  is  made  under  a  special 
a^^ement,    which   is   terminable   at   any 
time  on  gpiving  the  stipulated  notice  of  six 
months.    The  proprietors  of  lands  and  heri- 
tages in  the  burgh  of  Irvine  are  assessed  by 
the  burgh  on  the  requisition  of  the  County 
Council  of  Ayr  for  the  Sheriff  Court^Houses 
under  the  Sheriff  Court-Houses  Act  1860. 
The  sum  required  from  the  burgh  for  these 
purposes  is  calculated  on  the  basis  of  the 
valuations  of  the  assessors  for  the  county 
and  burgh  respectively.     In  the  event  of 
the  valuations  for  the  landward  districts 
of  the  county  of  Ayr  being  reduced,  the 
assessments  upon  the  burgh  of  Irvine  for 
these  purposes  would  fall  to  be  increased. 
The  same  result  in  that  event  would  follow 
in  the  case  of  the  burgh  having  to  contri- 
bute for  the  use  of  the  county  police  force 
by  way  of  assessment  in  place  of  b^  agree- 
ment.    The  burgh  of  Irvine  appoints  its 
own  assessor  to  make  up  the  valuation  roll 
and  voters  rolls  of  that  burgh.    (10)  On  6th 
February   1906   a   special   meeting  of  the 
county  of  Ayr  was  held.    One  of  tne  items 
of  business  at  said  meeting  was  the  appoint- 
ment of  an  assessor  for  the  Carrick  Division 
of  the  county  on  a  report  of  the  Valuation 
Committee,   the   present   tissessor   having 
intimated  his  resignation  as  from  15th  May 
1906.     His  resignation  was  accepted  at  a 
statutory  meeting  of  the  County  Council 
held  on  19th  December  1005,  and  at  this  meet- 
ing the  first  party  resolved  that  the  appoint- 
ment of  his  successor  should  be  made  at 
the  said  meeting  on  6th  February  1906,  upon 
the  footing   that  his   salary,  ecc,  should 
be  the  same  as  his  predecessor.    Tiie  royal 
bur^hof  Irvine  is  not  within  the  said  Camck 
Division  of  the  county.    Three  names  were 
submitted  to  the  meeting  for  the  appoint- 
ment of  assessor  for  said  division  of  the 
county,  viz.,  (1)  Mr  A.  F.  Mathie  Morton, 
solicitor,  Ayr;  (2)  Mr  Paterson,  the  party 
of  the  second  part ;  and  (S)  Mr  Whitei  the 


party  of  the  third  part.  The  motion  to 
appoint  Mr  Morton  was  not  seconded  and 
his  nomination  therefore  fell.  Mr  Paterson 
and  Mr  White  having  both  been  duly 
nominated  and  seconded,  a  vote  between 
them  was  taken  by  show  of  hands,  which 
disclosed  that  23  members  voted  for  the 
appointment  of  Mr  White  and  22  for  the 
appointment  of  Mr  Paterson.  A  division 
was  thereafter  demanded  and  the  roll  called. 
There  voted  for  the  third  party  23  members, 
and  for  the  second  party  22.  Among  the 
votes  recorded  for  the  third  party  were 
those  of  the  two  individual  parties  of  the 
fourth  part  as  the  representatives  of  the 
royal  burgh  of  Irvine.  Objection  was  talcen 
to  the  votes  recorded  by  the  said  fourth 
parties,  but  these  representatives  main- 
tained their  right  to  vote  in  the  matter. 
The  third  party  was  declared  duly  elected, 
subject  to  the  validity  of  the  votes  objected 
to  being  judicially  established.  In  the 
event  of  its  being  held  that  the  said 
votes  are  invalid,  the  parties  are  agreed 
that  the  second  party  was  duly  elected. 
(12)  The  second  party  maintains  that  the 
appointment  in  question  was  a  matter 
involving  ezpendicure  to  which  the  royal 
bui^h  of  Irvine  does  not  contribute,  or  for 
which  the  lands  and  heritages  in  such 
bunrh  are  not  assessed,  that  under  section 
73  (8)  of  the  Local  Government  Act  1880  the 
representatives  of  that  burgh  were  not 
entitled  to  act  or  vote  with  regard  thereto, 
and  that  therefore  he  is  entitled  to  the 
oflSce.  The  third  party  maintains  that  the 
appointment  of  the  assessor  is  that  of  the 
appointment  of  a  county  official ;  that  it  is 
not  a  matter  involving  expenditure  in  the 
sense  of  the  said  section  73  (8) ;  that  the 
burgh  of  Irvine  has  a  material  interest  in 
the  valuations  made  by  the  county  assessors 
from  time  to  time ;  that  the  representatives 
of  the  royal  burgh  of  Irvine  were  not 
debarred  from  taking  part  at  the  said 
special  meeting  in  the  matter  of  the 
appointment  of  such  assessor  and  voting 
therein  ;  and  that  the  third  party  was  and 
is  lawfully  elected  to  the  office.  The  fourth 
parties  concur  in  the  contention  of  the 
third  party." 

The  question  stated  in  the  case  was — 
"  Were  the  two  representatives  of  the  royal 
burgh  of  Irvine  entitled  to  vote  for  the 
appointment  of  the  said  assessor  at  the 
meeting  of  the  County  Council  on  6th 
February  1906?" 

Argued  for  the  second  party— The  ques- 
tion depended  on  a  construction  of  section 
78  of  the  Local  Oovernment  Act  1889.  That 
section  meant  that  members  representing 
a  bur^h  could  only  vote  as  to  matters 
involving  expenditure  to  which  their  burgh 
contributed.  The  burgh  of  Irvine  did  not 
contribute  towards  the  payment  of  the 
assessor.  The  matter  therefore  was  one 
involving  expenditure  to  which  this  burgh 
did  not  contribute.  The  burgh  had  a 
separate  assessor  for  whose  salary  an 
assessment  was  levied  within  the  burgh. 
Matters  affecting  the  Carrick  Division  of 
the  county  were  cutwith  those  affecting 
the  burgh.  VRm  representatives  of  the 
burgh  could  not  vote  on  the  selection  of 
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an  assessor  any  more  than  they  could  on 
his  salary.  There  was  nothing  in  section 
73,  sub-section  8,  to  allow  of  a  distinction 
being  drawn  between  these  acts.  Refer- 
ence was  made  to  the  case  of  MacArthur  v. 
CouTtty  Council  of  Argyll,  March  18,  1896, 
25  R,  ^,  35  S.L.R.  612. 

Argued  for  the  third  and  foiurth  parties — 
The  appointment  of  an  assessor  w^as  part  of 
the  general  administration  of  the  county. 
The  Local  Government  Act  did  not  intend 
that  representatives  of  a  burgh  should  be 
on  the  County  Council  for  police  purposes 
and  yet  have  no  say  in  the  selection  of  the 
tsounty  clerk  or  assessor.  The  Act  (section 
83)  conferred  on  the  Council,  as  a  whole, 
the  power  of  appointing  officials,  and  was 
imperative  in  its  terms  as  to  the  payment 
of  their  salaries.  The  County  Council 
were  bound  to  pay  their  assessor  a  salary, 
■eo  that  the  mere  selection  of  the  assessor 
-was  not  a  matter  involving  expenditure  in 
the  sense  of  section  73  (8).  That  being  so 
the  representatives  of  the  burgh  of  Irvine 
was  entitled  to  vote.  They  had  a  right  of 
voting  as  to  matters  of  police  and  as  to 
questions  under  the  Contagious  Diseases 
(Animals)  Acts.  The  fact  that  the  County 
Council  had  no  power  to  assess  lands  within 
the  burgh  of  Irvine  did  not  affect  the 
question. 

At  advising — 

Lord  Pbbsident — The  question  raised  in 
this  special  case  is  one  not  without  difQ- 
culty,  and  depends  upon  the  terms  of  the 
Local  Government  Act  of  18S0,  By  that 
Act  the  machinery  of  county  councils  was 
established,  and  there  are  various  provisions 
with  which  I  need  not  trouble  your  Lord- 
ships as  to  the  way  county  councils  are  to 
be  elected,  but  the  8th  section  of  the  Act 
provides  that  .  .  .  [quotes  section  supra]  ,  ,  . 
iJnder  sub-section  3  of  section  8  it  is  further 

frovided  .  .  .  [quotes  sub-section  3  of  section 
supra].  .  .  Now,  Irvine  is  a  burgh  which 
has  a  population  of  more  than  seven  thou- 
sand, and  doesnot  maintain  a  separate  police 
force,  and  accordingly,  under  those  pro- 
Visions  which  I  have  read  the  representa- 
tives of  the  burgh  of  Irvine  sit  on  the 
County  Council  of  Ayr.  The  county  coun- 
billors  representing  a  burgh  in  this  way  are 
therefore  members  of  the  County  Council, 
as  it  is  expressed  "for  the  purposes  herein- 
after mentioned,  and  subject  to  the  pro- 
visions of  this  Act;"  but  their  powers  are 
curtailed  by  the  8th  sub-section  of  the  73rd 
section  of  the  Act,  which  says  this  . . .  [quotes 
aub-section  8 of  sectionTS supra]  .  .  .  Now, 
among  other  thin^  that  the  County  Council 
lias  to  do,  there  is,  in  terms  of  the  Lands 
Valuation  Act  of  1854,  the  powers  in  this 
respect  being  transferred  to  them,  the  duty 
of  appointing  an  assessor  for  the  pui-pose  of 
making  up  the  valuation  roll.  Tlie  assessor 
has  not  only  to  make  up  the  valuation  roll, 
but  he  has  also  to  make  up  the  roll  under 
the  Voters  Registration  Act.  The  salaries 
and  outlays  incurred  by  such  assessors  are 
entirely  payable  out  of  the  Lands  Valua- 
tion Assessment  and  the  Voters  Registra- 
tion Assessment,  under  the  Lands  Valuation 
Act  of  1864  and  the  County  Voters  Act  of 


1861  respectively,  and  both  these  assess- 
ments are  assessments  which  the  county 
entirely  pays  and  to  which  the  burgh  does 
not  contribute.  Therefore  it  is  really 
common  ground  between  the  parties  to  this 
case  that  if  it  was  any  question  of  flxing 
the  emoluments  of  the  assessor,  that  w^ould 
be  a  thing  involving  ezpenditui-e  to  which 
the  burgh  did  not  contribute,  and  the  burgh 
representatives  would  not  be  entitled  to  vote 
upon  the  question.  But  the  question  that 
has  arisen  is  this.  The  salary  having  been 
fixed,  the  Council  came  to  consider  what 
particular  person  should  be  chosen  to  fill 
up  the  appointment,  and  there  being  a 
division  of  opinion  between  two  candidates, 
a  vote  was  taken,  and  candidate  A  or 
candidate  B  goes  in  upon  that  vote  accoid- 
ing  as  you  do  or  do  not  take  in  the  votes  of 
the  burgh  representatives.  Accordingly, 
this  special  case  has  been  presented  to 
determine  whether  the  burgh  representa- 
tives had  or  had  not  the  right  to  vote  upon 
that  question.  Now,  speaking  for  myself, 
I  can  only  say  that  I  have  found,  the 
Question  to  my  mind  one  of  considerable 
difficulty,  because  it  seems  to  me  that  the 
distinction,  whichever  way  it  is  drawn,  is 
really  very  thin.  In  one  sense  it  is  true 
that  when  you  have  fixed  upon  an  official's 
salary,  whether  you  appoint  A  or  whether 
you  appoint  B  to  the  office  does  not  involve 
a  question  of  expenditure,  because  it  costs 
precisely  the  same  amount  of  money 
whether  A  draws  it  or  whether  B  draws  it. 
But,  on  the  other  hand,  it  is  a  very  thin 
distinction  to  say  that  a  person  who  may 
not  vote  upon  whether  money  is  to  be 
provided  for  the  maintenance  of  an  office, 
nevertheless  may  vote  upon  a  question  of 
who  is  to  fill  the  office;  and  therefore  I 
cannot  say  that  for  myself  I  have  formed 
the  opinion  I  have  formed  with  any  great 
confidence.  But  still  I  am  bound  to  come 
to  a  determination  upon  it ;  and  it  seems 
to  me  that  it  is  impossible  to  lay  down  an^ 
general  canon  as  to  what  involves  expendi- 
ture and  what  does  not,  that  each  case  as  it 
arises  must  be  decided  upon  its  own  facts, 
and  that  when  you  take  this  particular 
case  the  only  safe  g^ide  is  simply  to  follow 
the  words  of  the  Act  of  Parliament.  It 
has  to  be  observed  that  it  is  not  a  case  of 
giving  the  members  only  the  right  to  vote 
upon  certain  matters ;  it  is  rather  that  you 
make  them  members  of  the  County  Council 
and  then  disqualify  them  from  voting  upon 
certain  matters;  so  that  it  seems  to  me 
that  they  are  there  with  a  prima  facie 
right  to  take  part  in  the  proceedings,  which 
may  be  cut  down  by  the  words  that  I  have 
quoted.  Accordinglv,  as  I  find  that  this 
vote  did  not  literally  "involve  expendi- 
ture," I  come  to  the  conclusion  that  ibeae 
gentlemen  were  entitled  to  vote.  And  on 
the  whole  matter  I  do  not  think  this  an 
inequitable  conclusion  to  come  to,  because, 
as  was  pointed  out  to  ua  in  the  argument, 
although  the  burgh  of  Irvine  have  not  in 
one  sense  a  direct  interest  in  the  making 
up  of  the  valuation  roll  they  have  an  in- 
direct interest,  because  there  are  certain 
assessments  to  which  they  are  bound  to 
contribute-    They  are  not  assessed  directly 
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because  they  are  in  the  btirgb  and  not  in 
the  county ;  but  the  burgfa  baa  to  make  a 
contribution,  and  the  amount  of  the  con- 
tribution, as  in  a  question  with  the  contri- 
bution of  the  county,  is  got  at  by  taking 
the  proportion  of  the  valuation  of  the 
burgh  and  the  valuation  of  the  cotmty.  It 
is  therefore  clear  that  in  an  indirect  way 
the  burgh  have  an  interest  in  what  the 
valuation  of  the  connty  is,  and  that  being 
so  they  have  an  interest  in  having  whom 
they  consider  to  be  the  best  man  appointed 
to  settle  what  that  valuation  is.  Accord- 
ingly, although  I  make  these  latter  observa- 
tions as  showing  that  I  am  comforted  by 
thinking  it  is  not  an  inequitable  conclusion 
that  I  have  come  to,  I  still  put  my  Judg- 
ment, in  the  nice  position  in  which  I  find 
the  matter,  on  a  simple  adherence  to  the 
Act  of  Parliament,  and  I  am  of  opinion 
that  we  should  answer  the  question  put  to 
us  in  the  affirmative. 

Lord  M'LiAben— I  concur  for  the  reasons 
anven  by  your  Lordship.  I  am  not  satisfied 
that  the  appointment  of  an  assessor  to  a 
salaried  office  is  a  question  involving 
expenditure  in  the  sense  of  the  Local 
Government  Act.  It  may  be  said  that 
expenditure  is  a  necessary  result  of  the 
Appointment  of  an  assessor,  but  here  the 
expenditure  is  the  result  of  the  perform- 
ance of  a  statutory  duty  which  is  indepen- 
dent of  the  choice  of  the  individual  official 

LoBU  EnnTEAB— I  also  think  that  this  is 
a  question  of  considerable  difficulty  upon 
the  construction  of  the  statute,  but  I  have 
come  to  the  same  conclusion  as  your  Lord- 
ships, and  for  the  same  reasons. 

LoBD  Pbabson  was  absent. 

The  Court  answered  the  question  in 
the  affirmative. 

Oounsel  for  the  First  Party — Leadbetter. 
Agfents— Webster,  Will,  As  Company,  8.8.C. 

Counsel  for  the  Second  Party— Hunter, 
K.G.  —  T.  B.  Morison.  Agent  —  James 
Ayton,  8.S.O. 

Counsel  for  the  Third  and  Fourth  Parties 
—  Clyde,  K.C.  — Wilton,  Agent  — Alex- 
ander Bowie,  S.S.O. 


Thwrtday^  May  17. 

SECOND    DIVISION. 

PHEYSEY,  PETITIONER. 

Pvhlio  Becorda—Nobile  Officium—Trana- 
mission  of  Public  Records  for  Produc- 
tion in  English  Court — Regxster  of  Mar- 
riages— Marriage  Schedules. 

The  Court  granted  the  prayer  of  a 
petition  presented  by  an  Englishman, 
who  was  suing  an  action  of  divorce  in 
the  High  Court  of  Justice  in  England, 
for  the  purpose  of  having  the  Begutrar- 
Oenerat  authorised  to  exhibit  in  the 
suit  certain  volumes  in  his  custody.. 


This  was  a  petition  presented  on  16th  May 
1906  by  Frederick  Cecil  Pheysey,  distiller  s 
clerk,  residing  at  3  Elms  Boad,  Clapham, 
in  the  county  of  London. 

The  petitioner  stated— "That  the  peti- 
tioner was,  on  21st  June  1001,  marriM  in 
Glasgow  to  Marg^ierite  Horton  Rutherford, 
then  residi^  at  2  Ailsa  Terrace,  Hillhead, 
Glasgow.  Tne  petitionerwas  then  aminor, 
being  twenty  years  of  age,  and  his  said 
wife  was  two  years  his  senior.  The  mar- 
riage took  place  by  declaration  before  the 
Sheriff  of  Lanarkshire  at  Glasgow,  upon  a 
petition  presented  to  him  on  behalf  oi  and 
signed  by  both  the  contracting  parties, 
who  on  same  date  also  signed  the  register 
of  marriages  for  the  district  of  Blythswood, 
Glasgow.  At  the  date  of  said  marriage 
the  petitioner  was  and  has  continued  to  be 
a  domiciled  Englishman.  That  on  or  about 
11th  January  IKH  the  petitioner's  said  wife, 
in  the  name  and  under  the  description  of 
Marguerite  Horton  Rutherford,  spinster, 
contracted  a  bigamous  marriage  witn  Henry 
Edward  Cosgreave  at  St  Mary's  Church, 
Wednesbury,  in  the  district  of  West  Brom- 
wich,  and  the  petitioner's  said  wife  and  the 
said  Henry  Eaward  Cosgreave  have  since 
lived  and  cohabited  as  man  and  wife  at 
10  Egerton  Gardens,  West  Elaling,  in  the 
county  of  Middlesex.  That  on  or  about 
2l8t  December  1006  the  petitioner  brought 
an  action  in  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of 
Justice  in  England  for  a  dissolution  of  his 
marriage  with  the  said  Marguerite  Horton 
Rutherford,  founding  upon  her  adultery 
with  the  said  Henry  Edward  Cosgreave. 
To  said  action  the  petitioner's  said  wife 
(calling  herself  Marguerite  Horton  Cos- 
greave) has  filed  an  answer  in  which  she, 
xnter  alia,  stated  she  never  was  the  wife  of 
the  petitioner.  The  said  action  is  set  down 
for  trial,  and  it  is  anticipated  will  be  reached 
in  the  course  of  the  present  month.  That 
the  said  petition  and  relative  declaration 
and  warrant  by  the  Sheriff,  and  the  said 
principal  marriage  certificate  or  schedule, 
are  in  the  custody  at  Edinburgh  of  the 
Registrar-General  for  Scotland,  and  being 
required  to  establish  the  petitioner's  mar- 
riage, the  present  application  is  therefore 
vaaae  to  your  Lordships  for  authority  to 
have  the  volumes  containing  the  same, 
viz.  (1)  register  of  marriages  for  the  district 
of  Blythswood,  Glasgow,  for  the  year  1901, 
and  (2)  niairiage  schedules  for  the  district 
of  Blythswood,  Glasgow,  for  the  year  1001, 
exhibited  before  the  said  Division  of  the 
High  Court  of  Justice  in  England,  under 
the  custody  of  an  officer  to  be  selected  by 
the  Registrar-General,  and  by  whom  the 
said  volumes  shall  be  restored  to  the  cus- 
tody of  the  Registrar-General.  A  copy  of 
this  petition  has  been  duly  intimated  to 
the  Registrar-General." 

The  petitioner  prayed  the  Court  "to 
grant  warrant  to.  and  authorise  the  said 
Registrar  -  General,  or  any  officer  duly 
authorised  by  him,  to  convey  the  said 
volumes  containing  the  said  petition  and 
relative  declaration  and  warrant  by  the 
Sheriff,  and  the  said  marriage  certificate  or 
schedule,  to  London,  and  there  to  exhibit 
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the  same  in  the  said  High  Court  of  Justice 
— Probate,  Divorce,  and  Admiralty  Divi- 
sion— at  the  said  trial,"  &c. 

No  appearance  was  made  for  the  Regis- 
trar-General. 

Counsel  in  moving  that  the  prayer  of  the 
petition  be  gcrantedreferred  to  Mackenzie, 
Petitioner,  February  8,  1902,  4  F.  660,  30 
S.L.R.  300;  Earl  of  Eueton,  Petitioner, 
December  6,  1883,  11  B.  235,  21  S.L.R.  170. 
[Lord  Low — Are  there  not  in  this  case  the 
same  safeguards  as  in  an  application  at  the 
instance  ch  the  Crown?— (A)  Tes.] 

The  Court  (the  Lord  Justice-Clerk,  Lord 
Storraonth  Darling,  and  Lord  Low,  absent 
Lord  Kyllachy)  granted  the  prayer  of  the 
petition. 

Counsel  for  the  Petitioner  —  Home. 
Agents  —  Webster,    Will,    &    Company, 

sis.c. 


Tuesday,  May  22. 

SECOND    DIVISION. 

[Lord  Ardwall,  Ordinary. 
MUIB  &  SON,  LIMITED  v.  EDINBURGH 
AND  LEITH  CORPORATIONS  GAS 
COMMISSIONERS. 

Process— Proof  in  Outer  Bouse— Redaim- 
ing  Note  —  Further  Proof  Allowed  by 
Inner  Hotise — Remit  to  Lord  Ordinary — 
CouH  of  Session  Act  1868  (31  and  32  Vvct. 
cap.  100),  sec.  82. 

Section  62  of  the  Court  of  Session  Act 
1868  is  as  f ollows :— "  The  third  section 
of   the  Act  20  and   30  Vict.  cap.   112 

I  Evidence  (Scotland)  Act  1866]  is 
lereby  amended  to  the  effect  of  pro- 
viding that,  notwithstanding  the  terms 
of  said  section,  'where  proof  shall  be 
ordered  by  one  of  the  Divisions  of 
Court,'  it  snail  no  longer  be  competent 
to  remit  to  one  of  the  Lords  Ordinary 
to  take  such  proof,  but  it  shall  be  taken 
before  any  one  of  the  Judges  of  the 
said  Division,  whose  place  may  for  the 
time  be  supplied  by  one  of  the  Lords 
Ordinary  called  in  for  that  occasion." 

During  the  debate  on  a  reclaiming 
note  presented  by  the  defenders  against 
an  interlocutor  of  the  Lord  Ordinary  in 
favour  of  the  pursuers  pronounced 
after  proof,  the  pursuers  obtained  leave 
to  amend  their  record  and  the  defenders 
to  answer  the  amendment.  Thereafter, 
the  defenders  having  moved  to  be 
allowed  to  lead  additional  proof,  the 
pursuers  contended  that  under  the  sec- 
tion set  forth  above  it  could  only  be 
taken  by  one  of  the  Judges  of  the 
Division,  a  remit  to  the  Lord  Ordinary 
being  incompetent. 

The    Court    remitted    to    the    Lord 

Ordinary  to   take   further   proof   and 

to  report. 

Muir  k,  Son,  Limited,  having  brought  an 

action  of  damages  against  the  Edinburgh 

and   Leith  Gas  Commissioners,   the   Lord 


Ordinary  (Abdwaix)  after  proof  gave 
judgment  in  their  favour. 

The  defenders  reclaimed. 

In  the  course  of  the  hearing  the  pursuers 
obtained  leave  to  amend  their  record  and 
the  defenders  to  answer  the  amendments. 
The  defenders  then  moved  the  Court  to 
allow  them  to  lead  additional  proof.  The 
Court  indicated  their  opinion  that  the 
proof  should  be  allowed,  and  proposed  to 
remit  the  case  to  the  Lord  Ordinary. 

Pursuer's  counsel  drew  their  Lordships' 
attention  to  section  62  of  the  Court  of 
Session  Act  1808,  and  to  the  case  of  Btneatt, 
(fire.  V.  Brawn,  February  18, 1886, 13  R.  576. 
23  S.L.R.  387,  and  contended  that  the 
additional  proof  could  only  be  competently 
taken  by  a  Judge  of  the  Division,  a  remit 
to  the  Lord  Ordinary  being  made  expressly 
incompetent  by  section  62  of  the  Court  of 
Session  Act  1808,  and  being  further  in- 
convenient, as  it  might  lead  to  a  multipli- 
cation of  processes,  for  if  the  Lord  Ordinary 
revised  his  judgment  after  hearing  further 
proof  a  new  reclaiming  note  would  be 
necessary. 

The  Court  pronounced  this  interlocutor — 
"The  Lords  allow  the  answers  for 
the  defenders  to  be  received :  Open  up 
the  record :  Allow  the  minute  of  amend- 
ment and  the  answers  to  be  added  to 
the  record  and  of  new  close  it :  On  the 
motion  of  the  defenders  remit  to  the 
Lord  Ordinary  to  allow  them  a  further 
proof  in  respect  of  the  said  minute  and 
answers,  and  the  pursuers  a  conjunct 
probation,  and  to  report— the  proof  to 
be  taken  by  the  said  Lord  Ordinary  not 
earlier  than  leth  October  next." 

Counsel  for  the  Pursuers — Guthrie,  K.C. 
—  Constable.  Agents  —  Finlay  k,  Wilson, 
S.8.C. 

Counsel  for  the  Defenders— Lord  Advo- 
cate (Shaw,  K.O.)— J.  D.  Millar.  Agent- 
James  M'G.  Jack,  S.S.C. 


Tuesday,  May  22. 

FIRST  DIVISION. 

[Sheriff  Court  at  Dumbarton. 
M'GBOARTY  v.  JOHN  BROWN  k, 
COMPANY,  LIMITED. 

Master  and   Servant  —  WorkmerCs   Com- 
pensation, Act  1807  (60  and  81  Viet.  e.  87), 
sec.  1,  sub-sec.  (2)  (c) — Serious  and  WHful 
Misconduct — Drunk  and  Unfit  to  Work. 
"Being  drunk  and  unfit  to  work"  is 
serious  and  wilful  misconduct  within 
the  meaning  of  section  1  (2)  (c)  of  the 
Workmen's  Compensation  Act  1807. 
The  Workmen's  Compensation  Act  1807  (60 
and  61  Vict.  cap.  37),  sec.  1  (2)  (c),  enacts— 
"  If   it   is   proved   that   the    injury   to  a 
workman    is    attributable   to    the  serious 
and  wilful  misconduct  of  that  workman, 
any  compensation  claimed   in  respect  of 
that  injury  shall  be  disallowed." 
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In  An  appeal  from  the  Sheriff  Court  at 
Dumbarton  in  an  arbitration  under  the 
Workmen's  Compensation  Act  1897  between 
James  M'Groarty,  holder-on,  3  Bumbank 
Place,  Toker,  appellant,  and  John  Brown 
ft  Company,  Limited,  engineers  and  ship- 
builders, Olvdebank,  respondents,  the  stated 
case  Kave  the  following  facts  as  proved : — 
"1.  That  the  appellant  entered  the  employ- 
ment of  respondents  on  Monday,  18th  Sep- 
tember 1906,  and  wrought  on  the  night-shiit 
till  Friday,  22nd  September  1006. 

"2.  That  the  appellant  is  a  holder-on, 
and  during  that  time  was  engaged  on  the 
88.  *  Carmania,'  then  in  course  01  construc- 
tion. 

"&  That  on  the  night  of  22nd  September 
1906  the  appellant  worked  on  the  night- 
shift  from  6  o'clock  till  9*30  p.m.,  when  he 
left  the  yard.  He  returned  to  the  yard 
shortlybefore  10  p.m.  the  worse  of  drink. 

"4.  That  his  condition  was  observed  as 
he  passed  through  the  check  office  by  the 
respondents'  foreman  Shields,  part  of  whose 
duty  it  was  to  watch  the  men  coming  in. 

"6.  That  Shields  immediately  reported 
appellant's  condition  to  his  under  foreman 
iKtvis,  and  directed  him  to  follow  the  ap- 
pellant. 

"6.  That  the  foreman  Davis  immediatelv 
followed  the  appellant  and  came  up  with 
him  on  board  tne  ss.  'Carmania'  at  the 
place  where  he  had  been  working,  and  just 
as  he  was  about  to  resume  work. 

"7.  That  the  foreman  Davis  thereupon 
ordered  the  appellant  to  leave  his  work, 
and  told  him  to  go  home  in  consequence 
of  his  drunken  condition. 

"8.  That  the  appellant  was  drunk  and 
unfit  to  work. 

"9.  That  the  foreman  Davis  acted  rightly 
in  ordering  the  appellant  to  leave. 

"10,  That  the  appellant  therenpon  left 
the  place  where  ne  had  been  working 
previously,  and  proceeded  to  go  home. 

"  11.  That  a  few  minutes  later  the  appel- 
lant was  found  injured  at  the  bottom  of  a 
ladder  on  board  the  ss.  '  Carmania.' 

"12.  That  such  injury  took  place  after 
the  appellant  had  oeen  ordered  to  dis- 
continue his  work. 

"13.  That  the  ladder  in  question  was 
quite  safe  and  suitable  for  the  ordinary 
use  of  sober  workmen. 

"14.  That  the  accident  to  appellant 
happened  solely  through  appellant  being 
drunk  and  unfit  to  work,  and  was  not 
attributable  to  the  negligence  of  the 
respondents." 

The  Sheriff-Substitute  (Blair)  held  on 
these  facts  that  the  appellant  having  been 
injiu%d  in  consequence  of  his  being  drunk 
and  unfit  to  work,  that  was  serious  and 
wilful  misconduct  on  his  part  within  the 
meaning  of  the  Act,  and  assoilzied  the 
rmpondents  with  expenses. 

The  following  question  in  law  was  sub- 
mitted for  the  opinion  of  the  Court: — 
"  Whether  the  fact  of  the  appellant  being 
drunk  and  unfit  to  work,  and  the  accident 
having  happened  in  consequence  thereof, 
constitutes  serious  and  wilful  misconduct 
within  the  meaning  of  the  Act." 

Argued  for  the  appellant— The  appellant 


had  worked  from  6  p.m.  to  9-30  p.m.,  and 
during  that  time  he  was  perfectly  sober. 
The  arbiter  had  made  no  findings  as  to 
what  had  happened  to  the  appellant  during 
his  absence.  Facts  might  have  been  proved 
which  would  have  excused  him.  There 
were  various  degrees  of  intoxication,  and 
such  facts  might  have  shown  that  the  ap- 
pellant's conduct  was  excusable  and  did  not 
constitute  serious  and  wilful  misconduct  in 
the  sense  of  the  Act. 

Counsel  for  respondents  were  not  called 
on. 

Lord  PBKStDENT— I  have  no  doubt  in 
this  case.  It  has  been  found  by  the  Sheriff- 
Substitute  that  the  api>ellant  came  to  his 
work  thei  worse  of  drink,  and  that  the 
accident  happened  solely  from  his  being 
drunk  and  unfit  for  work.  It  was  argued 
that  the  Sheriff  ought  to  have  inquired  as 
to  what  happened  between  the  time  the 
appellant  lett  his  work  at  9*30  and  his 
return  at  10  o'clock.  But  I  think  the 
Sheriff  was  right  in  not  doing  so.  The 
main  fact  that  the  man  was  drunk  and 
unfit  for  work  and  that  the  accident 
happened  solely  owing  to  his  condition, 
was  enough  to  disentitle  him  to  compensa- 
tion under  the  Act. 

Lord  M'Laben— I  am  of  the  sameopinion. 
It  is  only  necessary  in  this  case  to  consider 
whether  drunkenness  is  "serious  and  wilful 
misconduct."  Of  course  there  are  degrees 
of  intoxication,  but  in  this  case  the  appel- 
lant was  dismissed  for  being  drunk  and 
unfit  for  work.  I  cannot  doubt  that 
drunkenness  to  the  extent  of  unfitting  a 
man  for  his  work  is  "serious  and  wilful 
misconduct,"  and  disentitles  the  applicant 
to  compensation  under  the  Act  of  Parlia- 
ment. 

Lord  Einnear  and  Lord  Pbarson  con- 
curred. 

The  Court  answered  the  question  in  the 
affirmative. 

Counsel  for  the  Appellant — Hunter,  K.C. 
— Wark.    Agents— J.  &  J.  Galletly,  S.S.C. 

Counsel  for  the  Respondents— M'Clure, 
E.C.  —  Macmillan.  Agents — Cuthbert  & 
Marchbank,  S.S.C. 


Wednesday,  May  23. 

FIRST    DIVISION. 

[Sheriff  Court  at  Dun- 
fermline. 
ALLAN  V.  THOMAS  SPOWART  & 
COMPANY,  LIMITED. 

Master  and  Servant  —  Workmen's  Com- 
penaoHon  Act  1887  (60  and  SI  Vict,  cap, 
37),  SchediUe  1,  sec.  12 — Application  for 
Review — Power  of  Arbiter  to  Declare  that 
the  Compensation  Payable  to  the  Work- 
man shall  Cease  at  a  Future  Date. 

In  an  application  to  have  the  com- 
pensation payable  to  an  injured  miner 
ended  or  diminished,  tiie  arhiterpon  a 
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report  by  a  medical  referee  to  the  efFect 
that  the  miner's  wage-earning  capacity 
would  be  completely  restored  after 
three  months'  work  on  the  surface, 
directed  that  the  compensation  should 
cease  after  a  certain  future  date,  giving 
efFect  to  the  report. 

Htid  that  the  arbiter  had  exceeded 
his  power,  inasmuch  as  his  function  in 
assessing   compensation  was   to   have 
regard  to  the  workman's  present  state, 
and  not  to  pronounce  a  judgment,  the 
validity  of  which  would  depend  on  his 
condition  at  a  future  date. 
The  Workmen's  Compensation  Act  1897  (60 
and  61  Vict.  cap.  87),  Schedule  1,  section  12, 
enacts — "Any   weekly   payment,  may    be 
reviewed  at  the  request  either  of  the  em- 
ployer or  of  the  workman,  and  on  such 
review  may  be  ended,  diminished,  or  in- 
creased. .  .  ." 

In  an  arbitration  under  the  Workmen's 
Compensation  Act  1897,  raised  in  the  Sheriff 
Court  at  Dunfermline  by  John  Allan, 
miner,  Wellwood,  who  had  received  injuries 
to  his  back,  against  Thomas  Spowart  & 
Company,  Limited,  Lassodie  Colliery,  Dun- 
fermline, in  which  the  claimant  had 
obtained  compensation  at  the  rate  of 
ISs.  6d.,  subsequently  reduced  to  ISs.  6d. 
per  week,  the  respondepts  on  15th  Novem- 
ber 1905  lodged  a  minute  in  process  craving 
the  Court  to  end  or  diminish  the  compensa- 
tion "  in  respect  that  the  circumstances  of 
defender  are  now  changed,  and  that  he  is 
fit  for  work." 

Answers  were  lodged  in  which  continu- 
ing partial  incapacity  was  pleaded.  On 
8th  December  1905,  of  consent,  the  Sheriff- 
Substitute  (Hat  Shennam)  remitted  to  the 
medical  referee,  Dr  Sturrock,  who  on  12th 
December  reported — "That  John  Allan  has 
sufHciently  recovered  from  the  effects  of 
the  accident  and  is  fit  for  work,  there  being 
no  ankylosis  of  (fixed  union  between)  the 
vertebrsB,  no  symptoms  of  any  injury  of 
the  spinal  cord,  nor  any  wasting  of  the 
muscles  of  the  back,  nor  any  degeneration 
in  them.  As  John  Allan  has  not  worked 
since  July  1901,  in  my  opinion  he  should 
have  work  above  ground  for  the  first  three 
months."  On  a  further  remit  by  the  Sheriff- 
Substitute,  who  was  in  doubt  whether  the 
medical  referee  meant  that  after  three 
months'  work  on  the  surface  Allan's  wage- 
earning  capacity  would  be  completely 
restored,  or  merely  that  he  would  then  be 
able  to  work  underground  without  his 
recovery  bein^  complete,  the  medical 
referee  stated  his  meaning  was  "  that  three 
months  on  the  surface  was  all  that  was 
needed  to  restore  completely  Allan's  wage- 
earning  capacity." 

Thereafter  on  27th  February  1906  the 
Sheriff  -  Substitute  pronounced  an  inter- 
locutor in  which  he  directed  "that  the 
weekly  compensation  to  the  respondent  be 
reduced  as  irom  Slst  December  1905  to  the 
sum  of  nine  shillings  and  eightpence,  and 
that  the  said  compensation  be  ended  from 
and  after  Slst  March  ensuing." 
Allan  appealed. 

The  stated  case,  inter  alia,  set  forth  the 
above-mentioned  facts  and  submitted  the 


followinR  question  of  law  for  the  opinion 
of  the  Court— "(2)  Whether  the  Sheriff- 
Substitute  had  power,  under  the  Work- 
men's Compensation  Act '  1897,  to  direct 
that  the  compensation  payable  to  the 
appellant  should  be  ended  as  at  Slst  March 
190B,  the  date  of  the  Sheriff-Substitute's 
judgment  being  2r7th  February  1906?" 

Argued  for  appellant — The  arbiter  had 
no  power  to  declare  that  the  compensation 
should  end  at  some  future  time.  His  only 
ground  for  doing  so  was  a  medical  forecast 
that  by  that  time  the  appellant  would  have 
completely  recovered.  A  medical  certifi- 
cate to  that  effect  was  no  evidence  as  to 
the  state  of  his  earning  capacity  at  that 
date.  There  must  be  as  at  that  date  eithsr 
a  proof  or,  at  all  events,  a  remit  as  to  his 
then  earning  capacity — Dowds  v.  Bennie  A 
S<m,  December  19,  1902,  5  F.  268,  40  S.L.B. 
239;  Johnstone  v.  Cochran  &  Company, 
Annan,  Limited,  June  90,  190i,  6  F.  9&L, 
41  8.L.R.  644. 

Argued  for  respondents —The  medical 
referee  had  reported  that  the  appellant 
had  completely  recovered.  "Die  fact  that 
bis  muscles  were  stiff  and  needed  to  be 
relaxed  was  not  inconsistent  with  his  hav- 
ing completely  recovered.  That  being  so 
the  arbiter  had  power  to  declare  the  com- 
pensation ended  as  from  Slst  March  1906. 

LOBD  Presidbnt— The  appeUant  in  Viaa 
case  was  injured  at  a  time  when  his  average 
weekly  earnings  were378.4d.  Afteraperiod 
during  which  he  was  paid  fifty  per  cent,  of 
his  wages,  on  90th  January  1904  the  respon- 
dents, his  employers,  presented  an  applica- 
tion in  the  Sheriff  Court  at  Dunfermline 
craving  that  the  compensation  should  be 
ended  or  diminished  in  terms  of  section  12 
of  the  Workmen's  Compensation  Act. 

At  that  time  a  proof  was  led  and  ttie 
Sheriff-Substitute  found  that  the  appellant 
was  still  suffering  from  the  effects  of  the 
injury,  and  awarded  him  compensation  at 
the  reduced  rate  of  IRs.  6d.  per  week.  On 
16th  November  1906  the  respondents  lodged 
a  minute  craving  that  the  compensation 
should  l)e  ended  or  diminished.  Proof  was 
ordered,  but,  of  consent,  the  parties  agreed 
to  a  remit  being  made  to  a  medical  referee, 
Dr  Sturrock.  '  The  medical  referee  reported 
that  the  appellant  had  sufficiently  recovered 
from  the  effects  of  the  accident  and  was  fit 
for  work,  but  that  as  he  had  not  worked 
since  July  1901  he  should  have  work  above 
ground  for  the  first  three  months. 

At  the  hearing  on  the  report  the  appel- 
lant's agent  moved  to  be  EQlowed  to  lead 
evidence  as  to  the  appellant's  wage-eamiDg 
capacity.  The  Sheriff-Substitute  refused 
the  motion  for  proof  and  remitted  to  Dr 
Sturrock  to  supplement  his  report  as  to  the 
appellant's  recovery.  In  answer  the  medi- 
cal referee  reported  that  three  months  on 
the  surface  was  all  that  was  needed  to 
restore  completely  the  appellant's  wage- 
earning  capacity.  On  that  report  an  inter- 
locutor was  pronounced  reducing  the  com- 
pensation as  from  Slst  December  1906  and 
ending  it  from  and  after  Slst  March  1900. 
That  interlocutor  was  pronounced  on  27th 
Febrxiary  1906. 
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[The  Lord  President  after  dealiTig  voith 
the  flrat  qtteation,  on  which  the  case  is  not 
reported,  contimud\— The  second  question 
is  whether  the  Sherifl-Substitute  had  power 
to  end  the  compensation  as  from  31st  March 
1906,  the  date  of  the  judgment  being  27th 
February  1906. 

In  pronouncing  this  interlocutor  the 
Sheriff-Substitute  seems  to  have  introduced 
a  new  practice  which  I  think  ought  not  to 
be  encouraged.  The  meaning  of  the  medi- 
cal referee's  report  seems  to  haye  been  that 
the  appeUant  nad  recovered  in  this  sense, 
that  the  injured  parts  were  healed,  but  that 
he  had  not  recovered  from  that  weakness 
which  is  inseparable  from  long  disuse  of 
the  muscles.  The  Sheriff-Substitute  allowed 
modified  compensation  for  three  months, 
after  which  it  was  to  be  ended.  I  am  not 
surprised  that  the  Sheriff-Substitute  did  so, 
for  Dr  Sturrock  had  said  that  after  three 
months'  work  on  the  surface  the  appellant's 
muscles  would  have  regained  their  former 
vigour,  and  so,  as  there  was  no  longer  any 
physical  injury,  the  appellant  would  then 
be  just  as  good  a  man  as  he  bad  been  before 
ihe  accident.  But  the  Sheriff-Substitute 
has,  to  a  certain  extent,  pronounced  judg- 
ment beforehand  on  a  future  event.  The 
function  of  the  Sheriff  in  assessing  compen- 
sation is  to  have  regard  to  the  maiTs  present 
state,  and  he  is  not  entitled  to  pronounce  a 
judgment  beforehand,  the  validity  of  which 
depends  on  his  condition  at  a  future  date. 
I  tnink,  therefore,  the  case  must  be  remitted 
to  the  Sheriff-Substitute  to  satisfy  himself 
either  by  remit  or  by  proof  as  to  the  appel- 
lant's condition  on  Slst  March  1906,  whetner 
he  had  completely  recovered  at  that  date  or 
not,  and  as  to  his  condition  up  to  the  pre- 
sent time.  The  Sheriff  will  then  be  m  a 
position  to  declare  that  the  compensation 
was,  or  was  not,  rightly  ended  as  at  Slst 
March,  and  also  to  dispose  of  the  case. 

Lord  M'Laben,  Lord  Kinnbab,  and 
Lord  Pearson  concurred. 

The  Court  answered  the  second  question 
in  the  negative  and  remitted  to  the  Sheriff 
as  arbitrator  to  ascertain  the  appellant's 
condition  on  Slst  March  1006,  and  since 
then,  and  to  proceed  in  the  arbitration. 

Counsel  for  Appellant  —  Watt»  K.C.  — 
Wilton.    Agent— D.  R,  Tullo,  S.S.C. 

Counsel  for  Respondents  —  Solicitor- 
General  (Ure,  K.C.)  —  Home.  Agents — 
W.  &  J.  Bumess,  W.S. 


TTiursday,  May  24. 

SECOND     DIVISION. 

[Sheriff  Court  of  Ayrshire 
at  Ayr. 

RU8SEL  V.  M'CLYMONT. 

Matter  and  ServarU  —  Wages  —  InypUed 
Contract — Services  Rendered  by  Niece  to 
Aunt — Presumption. 

A  niece  in  impoverished  circumstances 
came  to  live  with  an  elderly  aunt,  oc- 
cupying  the   position  of   an   adopted 
daughter.    During  her  aunt's  last  ill- 
ness, extending  over  several  years,  she 
performed  all  the  duties  of  a  sick-nurse. 
She,  along  with    other   relatives,    ob- 
tained certain  benefits  under  her  aunt's 
will,  which  had  been  made  prior  to  her 
illness.    Held  that  she  was  not  entitled, 
in  the  absence  of  a  contract  to  that 
effect,  to  remuneration  or  wages  for  the 
services  she  had  rendered. 
This  was  an  action  for  the  sum  of  £300, 
brought  in  the  Sheriff  Court  at  Ayr  by 
Miss  Sarah  Catherine  Russel  against  James 
Templeton,  Mrs  Isabella  Davidson  or  Dick's 
testamentary  trustee,  to  which  Mrs  Eliza- 
beth  Murdoch   Davidson    or   M'Olymont, 
who  along  with  the  pursuer  was  Mrs  Dick's 
residuary  legatee,  had  been  sisted  as  a  defen- 
der.   The  sum  sued  for  represented,  accord- 
ing to  the  pursuer's  contention,  reasonable 
remuneration  for  services  rendered  to  Mrs 
Dick  over  a  period  of  several  years. 

The  facts  of  the  case  are  sufficiently  ap- 
parent from  the  interlocutor  and  note  of  the 
Sheriff-Substitute  (Caiepbbll  Shaibp),  and 
the  excerpts  from  the  correspondence  and 
evidence  infra. 

On  28th  October  1902  the  Sheriff-Substi- 
tute pronounced  this  interlocutor: — ".  .  . 
Finds  in  fact  —  1.  That  the  late  Mrs  Isa- 
bella Davidson  or  Dick,  mentioned  in  the 
petition,  died  at  Waterloo  Villa,  Ayr,  on 
29th  November  1890,  and  that  for  three 
years  prior  to  her  death  she  had  been  in 
such  a  state  of  bodUy  and  mental  weak- 
ness as  necessitated  constant  attendance 
and  nursing ;  2.  That  during  said  period  of 
three  years  she  was  most  efficiently  attended 
to  and  nursed  b^  her  niece  the  pursuer ;  8. 
That  such  nursing  and  attendance  was 
given  by  the  pursuer  out  of  family  affec- 
tion for  her  aunt  the  said  Mrs  Isabella 
Davidson  or  Dick,  and  that  in  return  for  it 
she  received  her  clothes  and  a  home  in  her 
aunt's  house ;  that  there  was  no  express 
contract  that  any  wages  should  be  paid  to 
the  pursuer,  and  that  she  was  content  at 
the  time  such  services  were  rendered  to 
look  for  no  further  remuneration  for  such 
services  except  such  as  she  might  receive 
in  the  shape  of  bequests  under  the  said  Mrs 
Isabella  Davidson  or  Dick's  will  at  her 
good  pleasure :  Finds  in  law  that  in  the 
above  circumstances  any  presumption  that 
wages  are  due  to  the  pursuer  for  her  at- 
tendance on  Mrs  Dick  nas  been  rebutted: 
Accordingly  assoilzies  the  defenders  from 
the  conclusions  of  the  action.  .  .  ." 
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Note, — "I  have  nob  found  this  case  free 
from  difBculty.  There  is  not  much  differ- 
ence between  parties  as  to  the  true  state  of 
the  facts.  The  difficulty  lies  in  applying 
the  law  to  the  same. 

"In  October  1888  the  pursuer  returned 
from  America  to  find  a  home  with  her  aunt 
Mrs  Dick,  and  her  uncle  the  Rey.  Mr  David- 
son, her  passage  money  being  paid  by  Mrs 
Dick.    At  that  time  the  pursuer's  financial 

gosition  was  such  that  it  was  necessary  for 
er  either  to  find  such  a  home  with  relatives 
or  to  work  for  her  living.  Prior  to  the 
pursuer's  arrival  from  America  certain  cor- 
respondence passed  between  the  pursuer 
and  her  uncle  and  aunt,  but  neither  at  that 
time  nor  at  any  subsequent  date  was  it 
arranged  that  wages  should  be  paid  to  the 
pursuer.  On 'this  point  I  refer  to  the  pur- 
suer's own  evidence. 

"On  her  arrival  in  October  1888  the  pur- 
suer stayed  with  Mrs  Dick  for  about  a 
month,  and  then  by  her  aunt's  desire  she 
went  to  her  uncle  the  Rev.  Mr  Davidson, 
who,  being  very  frail,  required  her  more 
than  Mrs  Dick.  From  that  date  she  looked 
after  and  nursed  her  uncle  till  his  death  in 
1898.  On  his  death  Mr  Davidson  left  the 
pursuer  all  that  be  had,  and  the  total  value 
of  tiiis  bequest  was  about  £080.  I  think  it 
is  fair,  looking  to  the  whole  circumstances 
of  the  case,  that  this  bequest  should  be 
remembered.    On  Mr  Davidson's  death  the 

?ursuer  returned  to  live  with  her  aunt  Mrs 
lick,  and  remained  with  her  till  she  died. 
"As  to  the  state  of  Mrs  Dick's  health 
during  the  last  three  years  of  her  life,  and 
the  devoted  and  efficient  nursing  which  she 
received  at  the  hands  of  the  pursuer,  I  refer 
to  the  evidence  of  Dr  M'Kerrow.  On  that 
evidence  I  am  prepared  to  hold  that  the 
pursuer's  services  were  unremitting  and 
most  efficient,  and  that  but  for  these  ser- 
vices it  might  have  been  necessary  to  em- 
ploy two  trained  nurses  during  the  last 
three  years  of  Mrs  Dick's  life.  Had  the 
pursuer  been  a  stranger,  I  think  that  the 
sum  of  £200  which  she  claims  for  these 
three  years  would  have  been  reasonable 
remuneration  for  the  services  she  rendered ; 
but  then  she  was  no  stranger. 

"  I  think  that  her  true  position  is  frankly 
set  forth  by  herself  in  the  pajssages  of  her 
evidence  to  which  I  have  already  referred. 
When  Mrs  Dick's  will  was  read  the  pursuer 
suffered  considerable  disappointment.  She 
found  the  jn'O  iiuiiviao  halt  of  the  house  in 
Prestwick  which  she  had  expected  to  re- 
ceive was  not  to  be  hers.  The  sum  of 
money  which  the  pursuer  may  receive 
under  Mrs  Dick's  will  is  probablv  over 
£600.  This  is  made  up  of  tne  one-half  of 
the  residue  of  Mrs  Dick's  estate,  and  of  one- 
sixth  of  a  legacy  of  £1000  left  to  pursuer's 
mother.  The  pursuer's  position  is  accord- 
ingly this,  that  being  disappointed  under 
the  will,  and  seeing  that  other  relatives  not 
nearer  than  herself,  who  rendered  no  such 
arduous  services  as  she  did,  are  receiving  as 
large  or  a  larger  share  of  Mrs  Dick's  estate, 
she  is  now  entitled  to  put  forward  her 
claim  for  wages.  The  strongest  argument 
to  my  mind  in  favour  of  the  pursuer's  claim 
is  that  Mrs  Pick's  will  was  executed  long 


Srior  to  her  three  years'  illness,  and  that 
uring  that  illness  ner  mental  power  was 
so  impaired  that  she  was  unable  duly  to 
estimate  the  services  rendered  by  the  pur- 
suer, or  to  arrange  to  remunerate  tnem 
adequately,  and  that  consequently  the  pur- 
suers claim  for  wages  may  legitimately  be 
made  against  Mrs  Dick's  estate  like  any 
other  claim  for  deathbed  expenses. 

"  After  giving  this  argument  full  value  I 
am  not  prepared  to  hold  that  it  can  prevail. 
I  think  that  the  pursuer  must  abide  by  her 
position  as  a  relative  of  Mrs  Dick,  who  got 
her  clothes  and  a  good  home,  and  was  con- 
tent to  accept  the  chances  which  always 
prevail  in  testamentary  affairs. 

"  No  case  has  been  quoted  to  me  as  show- 
ing that  a  relative  has  been  allowed  both 
to  accept  a  legacy  and  to  claim  remunersr 
tion  for  services  rendered.  To  sanction 
this  would  in  my  opinion  be  a  new  depar- 
ture, not  lightly  to  oe  entered  upon  in  the 
Sheriff  Court  without  an  example  in  the 
Court  of  Session.  I  fully  appreciate  the 
hardship  of  the  pursuer's  position,  but  I 
think  that  to  uphold  her  contention  would 
be  in  effect  for  this  Court  to  remake  Mrs 
Dick's  will,  and  that  would  in  my  judgment 
be  a  very  hazardous  experiment." 

The  following  passages  are  excerpted 
from  the  correspondence  referred  to  by  the 
Sheriff-Substitute,  the  two  first  being  from 
letters  written  by  the  pursuer  to  her  aunt^ 
from  America,  at  a  time  when  she  was 
training  for  the  nursing  profession  in  a 
New  York  Hospital,  and  the  last  from  one 
written  by  her  to  her  uncle  about  the  same 
time:— <1)  "  May  1888  .  .  .  You  mention  that 
Uncle  Robert  (the  Rev.  Mr  Davidson^  sent 
you  a  reading  of  my  letter.  I  hope  it  was 
not  a  very  blue  one,  but  he  wrote  in  such  a 
kind  way  asking  me  if  I  would  not  like  to 
go  back  to  the  manse,  that  I  had  to  tell 
him  just  exactly  how  I  was  situated,  and 
what  I  was  doing,  for  I  could  not  say  I 
would  go  until  I  told  him  all  about  it,  and 
leave  it  for  himself  to  judge  whether  he 
would  care  to  have  poor  me ;  and  even  you 
say  I  might  be  of  use  to  you  too.  Now,  my 
dear  Aunt  Dick,  if  I  thought  I  could  be 
of  any  benefit  to  you.  Uncle  Robert,  or 
Aunt  Rail  ton,  I  would  consider  myself  very 
fortunate  and  happy  in  having  such  a  good 
home,  and  would  only  be  too  glad  to  do  all 
I  could  for  you.  .  .  .  My  lectures  have  not 
begun  yet.  ...  I  believe  they  will  begin 
soon  now,  but  it  seems  a  perfect  lifetime 
to  have  to  spend— two  whole  years— hew, 
but  when  one  knows  they  have  to  provide 
for  themselves  and  all  their  wants  it  is  best 
not  to  think  too  much  of  the  drudgery,  but 
to  think  of  the  independence  at  the  end. . . . 
There  is  one  thing  sure  it  is  a  very  fatig^mg 
life  in  the  meantime."  (2)  "  1st  August  18^ 
.  .  .  It  is  absolutely  necessary  for  me  to  do 
something.  .  .  .  You  see  why  I  am  forced 
to  strike  out  for  myself.  Mother  had  a 
letter  from  Aunt  Railton  a  fortnight  ago, 
and  she  said  when  she  was  going  to  uie 
Manse.  She  just  wrote  to  say  she  was 
going,  and  if  it  was  not  for  the  expense  of 
crossing  the  Atlantic  I  should  just  do  the 
same ;  but  it  is  not  the  expense  of  crossing 
the  Atlantic  that  is  the  lion  in  my  way,  for 
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I  could  do  that  much,  but  if  I  thought  I 
might  be  a  sort  of  third  wheel  afterwards,  I 
think  I  would  run  away,  and  I  would  like 
to  try  and  earn  just  a  little  to  lay  past  for 
by-and-bye,  and  would  do  all  I  could  to 
make  you  feel  I  was  worthy  of  your  kind- 
ness. Mother  would  be  more  contented  for 
me  to  be  with  you  than  in  New  York. 
There  is  no  doubt  of  that,  and  I  would  like 
being  with  you  myself,  but  you  know  me 
sufficiently  to  know  whether  I  would  be  all 
you  could  desire  or  not."  (3)  "...  When  I 
answered  your  kind  letter  of  last  March,  in 
which  you  gave  me  such  a  cordial  welcome 
back  to  Scotland,  I  felt  that  I  would  like  to 
be  with  you,  but  as  I  had  never  told  you 
how  dependent  I  am  I  thought  I  had  better 
wait  till  you  knew,  and  then  if  you  still 
wished  me  I  would  go  with  all  my  heart." 

The  following  is  excerpted  from  the  evi- 
dence given  by  the  pursuer: — "(Q)  You 
arrived  in  Scotland  in  October  1^? — (A) 
Yes.  (Q)  Mrs  Dick  had  sent  out  yoiur 
passage  money  to  you  ? — (A)  She  did.  ^Q) 
And  you  came  and  took  up  residence  with 
Mrs  Dick  at  Waterloo  Villa?— (A)  Yes, 
about  the  end  of  October  1888.  (Q)  You 
remained  with  Mrs  Dick  for  about  one 
month,  when  she  sent  you  to  look  after  her 
brother,  the  Rev.  Mr  Davidson  ? — (A)  Yes. 
.  .  .  (Q)  After  Mr  Davidson's  death  you 
returned  to  Mrs  Dick's?— (A)  Yes.  She 
insisted  upon  my  coming  back  to  her.  She 
said,  'Now  that  your  uncle  is  dead,  you 
must  come  back  to  me  and  look  after  me, 
for  I  am  black  needing  you.'  (Q)  Mrs  Dick 
was  then  74  years  of  age?^(A)  Yes.  She 
was  getting  very  frail  and  losing  her 
memory.  (Q)  And  she  required  someone  to 
look  alter  her? — (A)  Yes,  very  decidedly. 
(Q)  Who  was  then  looking  after  her  ? — (A) 
An  old  servant  she  had  for  many  vears,  old 
Jess,  as  she  was  called.  (Q)  A  woman 
considerably  over  sixty  at  that  time  ? — (A) 
She  was  an  old  woman,  and  died  in  August 
1896.  (Q)  At  that  time  old  Jess  was  the 
only  one  looking  after  your  aunt  ? — (A)  Yes. 
(Q)  For  three  years  before  her  death  your 
aunt  required  nursing  and  attention  day 
and  night?— (A)  Yes.  She  had  a  fall  in 
1804,  wEich  gave  her  such  a  shake  that  she 
seenaed  to  fail  more  and  more  after  that. 
(Q)  You  alone  nursed  and  watehed  her?— 
(A)  Yes.  There  was  a  g^eat  deal  of  heavy 
disag^eable  work  to  do,  and  I  got  my  hand 
poisoned  in  connection  with  my  duties.  .  .  . 
(Q)  You  got  your  board?— (A)  I  got  my 
board  and  clothing.  .  .  .  (Q)  You  never 
asked  her  for  wages  ?— { A)  No.  (Q)  Would 
she  have  g^ven  you  wages  if  you  had  asked? 
—(A)  She  would.  (Q)  You  never  tried  to 
ascertain  what  was  in  her  will  ?— (A)  Never. 
(Q)  You  did  not  know  what  was  in  her  will? 
— (K)  No.  I  had  a  g^at  deal  in  my  power. 
(Q)  If  there  had  been  more  left  for  you  in 
her  will  you  would  not  have  made  any 
claim?— < A)  I  do  not  think  I  would.  (Q) 
Were  the  services  you  gave  her  not  natural 
towards  a  kind  relative  in  a  sense  ? — (A)  It 
was  in  the  sense  that  she  had  asked  me  to 
come  and  take  care  of  her,  and  I  had  per- 
fomied  my  duty  towards  her.  (Q)  Was  it 
not  in  a  sense  of  kindness  and  affection 
towards  her  ? — (A)  Certainly  not  altogether. 


(Q)  Did  you  consider  that  she  had  been 
very  kind  towards  you? — (A)  She  was.  ... 
(Q)  You  did  not  contemplate  the  question 
of  wages  till  after  you  found  out  that  you 
were  not  left  well  off  under  the  will  as  jou 
expected  ? — (A)  I  was  always  led  to  believe 
that  my  aunt  would  remunerate  me.  (Q) 
You  did  not  contemplate  the  question  of 
wages  until  after  the  will  was  read  ? — (A)  I 
always  thought  she  would  leave  me  some- 
thing for  staying  by  her.  (Q)  Did  you 
contemplate  asking  for  wa^es? — (A)  No, 
because  I  knew  she  knew  my  circumstances, 
and  I  was  fully  persuaded  that  she  would 
remunerate  me  in  her  will,  or  something 
like  that.  (Q)  When  you  found  that  you 
were  getting  less  under  the  will  than  you 
expected,  did  you  then  consider  that  you 
were  entitled  then  to  bring  in  a  claim  for 
wages? — (A)  I  thought  I  was  clearly 
entiUed." 

The  pursuer  appealed  to  the  Sheriff 
(Bbaxd),  who  on  4th  August  1005  pro- 
nounced an  interlocutor  recalling  the 
interlocutor  of  the  Sheriff-Substitute  and 
awarding  the  pursuer  £200. 

•Mrs  M'Olymont  appealed  to  the  Court  of 
Session,  and  argued— No  claim  for  remunera- 
tion was  competent,  for  the  reasons  set 
forth  in  the  note  of  the  Sheriff -Substitute. 
The  pursuer  lived  with  her  aunt  in  the 
position  of  a  member  of  the  family  and  not 
of  a  servant,  which  per  se  raised  a  presump- 
tion against  wages  which  could  only  be 
overcome  by  proof  of  special  contract 
entirely  awanting  here.  The  pursuer's 
position  in  the  family  distinguished  the 
case  from  Andersov.  y.  Halley,  June  11, 
1847,  9  D.  1222,  and  Thomson  v.  Thomson's 
Trustee,  January  12,  1889,  16  R.  333,  26 
S.L.R.  217,  on  which  the  Sheriff  had 
relied.  Lord  President  Boyle's  dictum  in 
the  former  case  at  p.  1227  was  not  of  general 
applicability.  Ritchie  v.  Ferguson,  Novem- 
ber 16,  1849,  12  D.  119;  MUler  v.  Miller, 
June  10,  1898,  26  R.  995,  36  S.L.R.  760; 
Urquhart  v.  Fairweather,  October  28,  1906, 
43  S.L.R.  7;  and  iito  v.  Rig,  June  6, 1076, 
M.  11,426,  wei-e  all  favourable  authorities. 
As  a  matter  of  fact  the  pursuer  never 
thought  about  wages  but  relied  upon  being 
remembered  in  her  aunt's  will,  as  she  in 
fact  was,  and  her  only  possible  ground  of 
complaint  was  that  she  nad  not  got  quite 
as  much  money  as  she  expected  and  possibly 
deserved. 

Argued  for  the  pursuer  and  respondent — 
She  was  entitled  to  wages.  The  correspon- 
dence showed  that  she  came,  not  upon  the 
footing  of  obtaining  a  temporary  home, 
but  of  earning  a  livelihood.  There  was  thus 
virtually^  a  contract  for  wages.  Further,  it 
was  admitted  that  she  had  rendered  services 
for  which  hired  servants  might  justifiably 
have  been  employed,  and  the  presumption 
of  law,  even  between  parent  and  child,  was 
in  such  circumstances  in  favour  of  remunera- 
tion—  Anderson  v.  Halley;  Thomson  v, 
Thomson's  Trustee;  Miller  v.  Miller,  supra. 
She  was  accordingly  entitled  to  a  guanmm 
m,erwU.  Her  claim  was  in  no  way  satisfied 
by  the  benefit  she  took  under  her  aunt's 
will,  along  with  others  who  had  rendered 
no  services— Spadin  v.  Spadir^sTru^eet, 
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January  14,  1819,  P.C,    M'Laren  on  Wills, 
i,  750,  was  referred  to. 

Lord  Jubtick-Clerk— 'Hiis  is  a  painful 
case.^  It  is  always  a  sad  thing  to  see 
relations  quarelling  about  money.  From 
all  I  have  seen  in  the  proof  Miss  Russel 
seems  to  have  done  her  duty  in  an  exemplary 
manner.  She  would  have  been  justified  in 
bringing  in  skilled  nurses  to  attend  upon 
her  aunt.  But  she  did  not  do  so,  and  under- 
took that  duty  herself.  It  was  no  doubt 
very  tiding  work,  and  she  deserves  g^at 
creait  for  it  But  unfortunately  we  must 
deal  with  this  claim  as  a  question  of  legal 
right.  The  residuary  legatee  has  not  seen 
fit  to  recognise  the  pursuer's  services.  She 
might  very  well  have  done  so  but  she  has 
not.  Witn  that  we  have  nothing  to  do. 
We  can  only  consider  whether  the  pursuer 
has  any  legal  claim. 

On  the  proof  I  hold  that  when  the  pursuer 
came  home  from  America  she  came  as  a 
niece  to  live  with  her  aunt,  very  much  in 
the  position  of  an  adopted  daughter.  There 
is  no  case  where  in  such  circumstances  a 
niece  who  has  come  to  live  with  an  aunt 
has  been  held  to  have  any  claim  for 
remuneration  as  for  services  unless  there 
was  a  bargain  for  such  remuneration. 
When  the  pursuer  came  home  she  was 
rather  depressed.  The  family  money  had 
been  lost.  She  had  begun  to  go  through  a 
period  of  hard  probation  witn  a  view  to 
becominga  nurse.  She  came  to  this  country 
to  find  a  home  with  her  aunt  instead  of 
going  out  to  work  for  herself,  and  to  render 
to  her  aunt  the  duties  of  a  daughter,  not  of 
a  servant — not  expecting  to  receive  wages, 
but  no  doubt  expecting  to  be  remembered 
in  her  aunt's  will.  Her  aunt  did  remember 
her  in  her  will.  The  pursuer's  case  is  really 
put  on  this,  that  after  a  time  there  was  a 
change  of  circumstances.  The  aunt  came 
to  be  in  such  a  state  of  health  that  she 
required  much  more  attention.  Miss  Bussel 
had  to  render  arduous  and  painful  services. 
At  the  same  time  the  aunt  s  mental  condi- 
tion became  such  that  she  could  not  do 
einything  additional  for  the  pursuer  by 
will.  I  am  unable  to  see  that  these  circum- 
stances affect  the  question  which  we  have 
to  decide. 

Summing  up  the  case  it  stands  thus— The 

§iu?suer  came  to  her  aunt  as  an  adopted 
aughter.  She  lived  on  with  her  when 
her  health  became  worse.  She  might 
have  employed  nurses  but  she  did  not  do  so. 
She  nursed  her  aunt  herself  as  a  daughter 
might  have  done.  She  cannot  enforce  a 
claim  in  law  to  wages  for  doing  so.  I 
think  the  Sheriff  was  wrong.  I  am  per- 
fectly satisfied  with  the  Sheriff-Substitute's 
interlocutor  and  his  careful  note,  to  which 
I  give  my  entire  concurrence. 

Lord  Ktixachy  —  I  agree  with  your 
Lordship  and  with  the  Sheriff-Substitute. 
I  am  entirely  satisfied  with  the  Sheriff- 
Substitute's  interlocutor  and  note,  and  am 
prepared  to  adopt  all  he  has  said. 

Lord  Stobuonth  Dablino— I  concvir. 
The  position  of  matters  is  this,  that  the 
pursuer  when  she  came  to  her  aunt  in  1888, 


and  again  when  she  returned  to  her  in 
1893,  was  content  to  do  so  on  the  under- 
standing that  she  was  to  g^t  a  home  and 
bosLrd  and  clothing ;  as  to  anything  beyond 
that  she  trusted  to  being  remembered  in 
her  aunt's  will.  She  has  in  fact  been 
remembered,  but  not  with  such  substantial 
results  as  she  expected  and  thought  appro- 
priate.' That  may  have  been  due  to  the 
fact  that  her  aunt's  last  codicU  was  made 
in  1893,  while  the  special  services  rendered 
to  her  by  the  pursuer  were  after  that  date, 
by  whicn  time  the  old  lady's  weakness, 
mental  and  bodily,  had  greatly  increased. 
I  concur  with  your  Lordships  in  thinking 
that  the  residuary  legatee  on  that  account 
might  well  have  recognised  the  claim  which 
the  pursuer  had  in  equity.  It  is,  however, 
impossible  for  us  to  do  anything  to  help 
her,  as  she  has  failed  to  prove  that  there 
was  any  contract,  express  or  implied,  that 
she  should  receive  additional  remuneration 
for  the  duties  she  performed.  I  am  of 
opinion  that  we  should  revert  to  the  judg- 
ment of  the  Sheriff-Substitute,  with  which 
I  agree  in  every  respect. 

Lord  Low— I  am  of  the  same  opinion. 
Like  all  your  Lordships,  as  I  understand, 
I  should  have  been  very  well  pleased  if  it 
had  been  possible  to  g^ve  the  pursuer  some 
remuneration  for  the  onerous  services  she 
has  rendered  to  Mrs  Dick  during  the  last 
three  years  of  her  life.  But  it  is  only  too 
plain  that  she  has  no  claim  which  the  law 
can  recognise. 

The  Court  recalled  the  interlocutor  of 
the  Sheriff  and  assoilzied  the  defenders. 

Counsel  for  the  Appellant — Cooper,K.C.— 
D.  Anderson.  Agents— Alexander  Camp- 
bell &  Son,  S.S.C. 

Counsel  for  the  Bespondent^-G.  N.  John- 
ston, K.C.— Wilton.  Agent — Alexander 
Bowie,  S.S.C. 


Thuriday,  May  34. 

FIRST    DIVISION. 

[Single  Bills. 
CANAVAN  V.  JOHN  GREEN  ft 
COMPANY. 
{Ante  December  16, 1906,  aupra  p.  200.) 

Expenses—Jury  Trial— Two  TriaZa  in  both 
^  which  Pursuer  Successful — Verdict  in 
First  Trial  Set  Aside  on  Oround  of  Mis- 
direction—Expenses  of  First  lyial. 

In  an  action  of  damages  for  personal 
injury  the  pursuer  obtained  a  verdict 
which  was  afterwards  set  aside  on  the 
ground  of  misdirection.  At  the  second 
trial  the  pursuer  again  obtained  a 
verdict.  The  pursuer  moved  for  the 
expenses  of  both  trials. 

Held  that  as  the  verdict  in  the  first 
trial  had  been  set  aside  on  the  ground 
of  misdirection  the  piu-suer  was  entitled 
to  the  expenses  of  the  first  trial  as  well 
as  those  of  the  second. 
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Opinions  reserved  as  to  the  ri^ht  of  a 
pursuer  who  has  been  successful  in  both 
trials  to  the  expenses  of  the  first  where 
the  verdict  in  it  has  been  set  aside  as 
contrary  to  the  evidence. 

M'^QuAUein  v.  Glasgow  Distriet  Sttb- 
way  Company,  January  24,  1902,  4  F. 
402. 39  S.L.  B.  W&;  and  Grant  v.  William 
Baird  <&  Company,  Limited,  February 
20,  1908,  6  F.  459,  40  S.L.R.  365,  com- 
mented on. 
This  case  is  reported  ante  ut  supra. 

John  Patrick  Canavan,  labourer,  14  South 
Shamrock  Street,  Glasgow,  raised  an  action 
of  damages  at  common  law,  or  alternatively 
under  the  Employers'  Liability  Act  1880, 
aoainst  John  Oreen  &  Company,  masons, 
flOO  Eglinton  Street,  Glasgow.  The  case 
went  to  a  jury  and  he  obtained  a  verdict. 
The  Oourt  having  set  aside  the  verdict  of 
the  jury  on  the  ground  of  misdirection  on 
the  part  of  the  Judge,  the  case  w^as  tried  a 
second  time,  when  a  jury  under  the  Lord 
President  again  returned  a  verdict  for  the 
pursuer,  assessing  the  damages  at  £220.  A 
rule  was  refused. 

The  pursuer  on  24th  May  moved  in  the 
Single  Bills  for  the  expenses  of  both  trials. 
The  defenders  opposed  the  motion  quoad 
the  expenses  of  the  first  trial  and  argued — 
The  pursuer  was  not,  as  of  ri^ht,  entitled  to 
the  expenses  of  the  first  trial  and  should 
not  in  this  case  be  allowed  them.  The  two 
most  recent  decisions  on  the  point  were 
conflicting,  i.e.,  M'Quilkin  v.  Glasgow  Dis- 
trict Subway  Company,  January  24,  1902,  4 
F,  482,  39  S.L.R.  328;  and  Grant  v.  William 
Baird  &  Co/mpany,  lAmited,  February  20, 
19GS,  6  F.  459,  40  S.L.R.  365. 
Oounsel  for  the  pursuer  were  not  called  on. 

-  LoBD  Pbbsident — The  facts  in  this  case 
are  familiar  to  your  Lordships.  There  was 
a  jury  trial  in  which  the  pursuer  claimed 
damages  alternatively  at  common  law  and 
under  the  Employers'  Liability  Act.  The 
jury  after  a  direction  by  the  learned  Judge 
returned  a  verdict  for  the  pursuer  under 
the  statute,  ignoring  the  common  law 
liability  and  without  saying  yea  or  nay  to 
the  common  law  issue,  but  assessing  the 
damages  at  a  fig^ure  which  was  within  the 
statutory  limits. 

The  verdict  was  afterwards  set  aside  on 
the  gpnund  of  a  misdirection  by  the  learned 
Judge  as  to  the  statutory  provision  on 
which  the  question  turned.  A  new  trial 
then  took  place  at  which  I  presided.  I 
purposely  directed  the  jury  to  give  special 
nndings  as  to  the  common  law  and  statu- 
tory flability.  The  jury  found  for  the 
Sursuer  on  Doth  issues  and  assessed  the 
amages  at  a  sum  which  was  not  within 
the  statutory  limits.  On  a  motion  for  a 
new  trial  your  Lordships  refused  to  disturb 
the  verdict  on  the  g^und  that  the  jury  had 
g^ven  a  verdict  on  the  common  law  issue, 
and  that  there  was  a  certain  amount  of 
evidence  to  support  their  finding.  The  pur- 
suer now  asks  for  the  expenses  of  both  trials. 

It  seems  to  me  that  when  the  miscarriage 
of  the  first  trial  is  due  to  the  misdirection 
of  the  Judge,  there  is  no  question  of  the 


pursuer's  right  to  the  expenses  of  the  first 
trial  as  well  as  those  of  the  second.  I 
therefore  think  the  motion  now  made 
should  be  granted.  Our  attention  was 
called  to  two  cases  which  I  agree  are  not 
very  easy  to  reconcile,  and  when  an  appro- 
priate case  arises  it  may  well  be  that  tney 
ought  to  be  reconsidered.  Such  a  case, 
however,  is  not  now  before  us,  and  I  desire 
to  reserve  my  opinion  till  the  appropriate 
case  occurs. 

LoBD  M'Larbn —  I  agree  entirely  in  what 
your  Lordship  has  said  as  to  cases  in  which 
a  new  trial  has  been  granted  on  the  ground 
of  misdirection  on  the  part  of  the  Judge ; 
but  I  desire  to  reserve  my  opinion  as  to  the 
expenses  of  a  first  trial  where  the  verdict 
has  been  set  aside  on  the  ground  that  the 
evidence  was  insufficient  to  justify  the 
verdict,  because  even  if  the  pursuer  recovers 
damages  as  the  result  of  the  second  trial,  it 
is  his  fault  or  error  that  he  did  not  bring 
forward  such. evidence  at  the  first  trial  as 
should  satisfy  the  Gourt  as  well  as  the  jury. 

Lord  Kinnbab — I  am  rather  inclined  to 
think  that  the  two  cases  cited,  although  at 
first  sight  they  may  appear  to  be  confiictin^. 
are  yet  distinguishable.  My  own  view  is 
that  the  c|uestion  of  expenses  ought  always 
to  be  decided  with  special  reference  to  the 
circumstances  of  the  particular  case.  But 
I  ag^e  with  your  Lordship  that  it  is  not 
necessary  to  distinguish  between  the  two 
cases  quoted  to  us  for  the  purpose  of  dis- 
posing of  the  present  application.  The 
pursuer  here  got  a  verdict  in  the  first  trial, 
which  was  set  aside  because  the  Court 
thought  that  the  law  had  not  been  satis- 
factorily explained  by  the  learned  Judge 
who  presided  at  the  trial.  If  the  error 
could  have  been  corrected  without  a  new 
trial,  and  the  consequent  judgment  had 
been  an  absolvitor,  the  pursuer  must  have 
borne  the  expense  caused  by  his  obtaining 
a  wrong  verdict.  But  because  the  verdict 
was  set  aside  it  did  not  follow  that  the 
pursuer  was  wrong  and  the  defender  right 
on  the  question  of  fact.  The  consequence 
of  setting  the  verdict  aside  was  a  new  trial ; 
and  the  result  of  the  second  trial,  when  the 
law  was  fully  explained,  was  the  same  as 
that  of  the  first.  On  the  question  for  a 
jury,  therefore,  the  pursuer  was  found  to  be 
in  the  right  all  along,  and  if  the  expense  of 
the  first  trial  has  been  thrown  away  it  is 
because  the  defenders  insisted,  as  they  were 
entitled  to  do,  on  a  second  trial,  which  has 
not  altered  the  result.  The  pursuer  there- 
fore cannot  be  said  to  have  caused  the 
expense  of  a  double  trial.  I  think,  therefore, 
that  as  the  successful  party  he  is  entitled 
to  the  expenses  of  the  litigation  in  the 
usual  way. 

Lord  Pearson— I  agree  in  the  judgment 
proposed.  In  this  case  a  second  trial  was 
granted  on  the  ground  that  there  had  been 
a  misdirection  by  the  Judge  who  presided 
at  the  first  trial.  I  think  the  result  mig^ht 
be  difiFerent  if  the  verdict  had  been  set  aside 
not  only  on  the  ground  of  misdirection 
but  on  the  further  g^und  that  the  verdict 
was  contrary  to  evidence.     That  wpuld 
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have  been  a  different  case,  and  I  do  not 
express  any  opinion  on  it. 

The  Court  found  the  pursuer  entitled  to 
the  expenses  of  both  trials. 

Counsel  for  Pursuer— J.  C.  Watt,  K.C.— 
J.  A.  Christie.  Agents— St  Clair  Swanson 
&;  Manson,  W.S. 

Counsel  for  Defenders— G.  Watt,  K.C.— 
Constable.  Agents — Simpson  &  Marwick, 
W.S. 


Friday,  May  25. 

FIRST    DIVISION. 

[Sheriff  Court  at  Falkirk. 
CALDWELL  v.  DYKES. 

Proceaa— Appeal— Appeal  merely  on  Qj*f*- 
Hon  of  Expensea—When  only  to  be  Given 
Effect  lo. 

Per  Lord  President—"  I  have  no  hesi- 
tation in  saying  that  I  think  an  appeal 
upon  mere  expenses,  without  touching 
the  merits,  ought  to  be  severely  dis- 
couraged both  m  the  Sheriff  Court  and 
in  this  Court,  and  that  it  is  not  too 
much  to  say  that  it  should  never  be 
given  effect  to  unless  either  there  has 
been  an  obvious  miscarriage  of  justice 
in  the  interlocutor  reclaimed  against, 
or  in  some  of  those  cases  where  the 
expenses   have    become   a   ^reat   deal 
more  valuable  than  the  merits." 
On   18th   December  1904  James  Thomson 
Caldwell,   flesher.   Vicar   Street,    Falkirk, 
brought  an  action  in  the  Sheriff  Court  at 
Falkirk  against  James  Dykes,  flesher.  High 
Street,  Falkirk,   to   recover   £97,  15s.  Id. 
alleged  to  be  due  him  on  an  accounting; 
and  on   the  24th  April   1905   the  Sheriff- 
Substitute  (Moffat)  after  a  proof   gave 
him   decree   for   £73,   4s.   4id.  but   found 
neither  party  entitled  to  expenses.     Parties 
acquiesced  in  the  Sheriff -Substitute's  judg- 
ment on  the  merits,  but  the  pursuer  took 
an  appeal  to  the  Sheriff  on  the  question 
merely  of  expenses.    The  Sheriff  (Lees)  on 
2l8t  July  1905  recalled   the  finding  as  to 
expenses  of  his  Substitute  and  allowed  the 
pursuer   one-half   of   his   expenses.      The 
defender  appealed  to  the  Court  of  Session. 

The  nature  of  the  cause  appears  from 
the  following  findings  of  the  Sheriff-Sub- 
stitute in  his  interlocutor  of  24th  April : — 
"Finds  in  fact — (1)  That  in  the  beginning  of 
July  1904  the  defender  was  engaged  to  act 
as  salesman  and  manager  to  the  pursuer  of 
aflesher's  business  at  Vicar  Street,  Falkirk, 
at  a  salary  of  £1,  lOs.  per  week,  payable 
weekly,  with  a  commission  of  ten  per  cent, 
on  profits ;  (2)  That  there  was  no  arrange- 
ment between  the  pursuer  and  defender 
that  the  defender  should  take  over  the 
business  as  soon  as  he  was  able  to  pay  £900, 
or  on  any  other  terms ;  (3)  That  it  was  the 
duty  of  the  defender  to  account  regularly 
to  the  pursuer  for  the  drawings  of  the 
business;  (4)  That  in  accordance  with  his 
^uty  the  defender  up  to  8th  October  1904 


placed  the  drawings  of  the  business  to  the 
credit  of  the  pursuer's  account  in  bank; 
(5)  That  the  pursuer  was  in  the  habit  of 
remitting  money  regularly  for  the  payment 
of  wages ;  (6)  That  on  or  about  8th  October 
1904  the  defender  entered  into  negotiations 
with  the  pursuer  to  purchase  the  said  busi- 
ness; (7)  That  these  negotiations  did  not 
come  to  a  successful  termination ;  (8)  That 
from  the  8th  October  1904  the  defender 
failed  to  account  to  the  pursuer  for  his 
intromissions;  (9)  That  the  defender  was 
dismissed  from  his  employment  as  manager 
for  the  pursuer  on  19th  October  1904;  (10) 
That  the  defender  did  not  leave  the  employ- 
ment but  continued  to  carry  on  business 
until  the  evening  of  the  24th  October  1904 ; 
(11)  That  on  the  evening  of  the  24th  Octo- 
ber the  defender  handed  over  the  key  of 
the  shop  to  the  pursuer  and  left  the  pre- 
mises: Finds  in  law  that  the  defender  in 
bound  to  account  to  the  pursuer  for  his 
intromissions  in  the  management  of  the 
business  up  to  24th  October  1904 :  E^ds  in 
fact  (12)  That  on  an  accounting  the  defen- 
der is  due  the  pursuer  the  sum  of  £73, 48.  ijd. 
sterling;  (13)  That  the  defender  has  already 
paid  to  tne  pursuer,  in  obedience  to  the 
interlocutor  of  10th  December  1904,  the 
sum  of  £51,  28.  sterling."  The  defender 
had  on  record  admitted  his  indebtedness  to 
the  extent  of  £51,  2s.,  and  had  made  a 
tender  of  £86,  not  appearing  on  the  record, 
to  avoid  the  litigation. 

Argued  for  the  defender  ^appellant) — An 
appeal  merely  on  the  cjuestion  of  expenses 
was  competent — Fleming  v.  North  of  Scot- 
land Banking  Company,  October  20,  1881, 
9  R.  11,  19  S.L.R.  4;  Bowman's  Trustees -v. 
Scott's  Trustees,  February  13,  1001,  3  F.  450, 
38  S.L.R.  557— and  the  finding  of  the  Sheriff- 
Substitute  was  the  right  one  in  the  circum- 
stances of  the  case — CHtc/Uey  v.  Campbell, 
February  1,  1884,  11  B.  475,  21  S.L.R.  328; 
Mavor  and  Coulson  v.  Grierson,  June 
16,  1892.  10  R.  868,  29  S.L.R.  766.  This  was 
not  a  case  where  the  pursuer  was  entitled 
as  of  right  to  expenses.  The  action  was 
one  of  accounting,  and  in  such  a  case  a  pur- 
suer though  successful  was  not  entitled  as 
of  right  to  full  expenses.  The  pursuer  had 
taken  the  first  step  in  appealing  to  the 
Sheriff,  and  therefore  coiila  not  complain 
of  this  appeal. 

Argued  for  the  pursuer  (respondent) — 
The  Court  would  not  look  favourably  on 
an  appeal  from  the  Sheriff  Court  merely  on 
the  question  of  expenses,  and  in  this  case 
ought  not  to  reverse  the  Sheriffs  judg- 
ment. The  conduct  of  the  defender  had 
been  unreasonable  all  through.  He  was 
under  a  duty  to  account  to  the  pursuer, 
failed  at  first  to  do  so,  and  when  he  did 
his  statement  of  his  intromissions  was  so 
unsatisfactory  that  the  pursuer  had  to 
employ  professional  accountants  to  go  into 
the  matter.  The  Sheriff  on  these  facta 
was  justified  in  his  interlocutor,  which  was 
indeed  the  only  equitable  one  possible. 

Lord  President — I  confess  that  this  is  a 
case  to  which  I  address  myself  with  great 
regret,  because  I  think  it  is  deplorable  that, 
in  a  case  where  the  original  claim  was  for 
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£97,  where  £51  was  judicially  admitted,  and 
where — without  going  into  the  Question  of 
whether  there  waa  an  extra-judicial  offer 
of  even  more— the  pursuer  has  been  held 
entitled  to  £73,  there  should  be  an  appeal 
first  of  all  to  the  Sheriff  and  then  to  this 
Court,  with  a  print  of  61  pages  and  two 
appendices,  and  no  attempt  to  disturb  the 
merits  of  the  original  judgment. 

I  think  it  has  been  quitesettled — and,  I  have 
no  doubt,  rightly  settled— that  there_  is  no 
actual  defect  in  comiJetency  either  in  m)- 
pealing  from  the  Sheriff-Substitute  to  the 
Sheriff  or  from  the  Sheriff  to  this  Court 
upon  the  ground  of  expenses  alone;  because, 
alter  all,  competencv  in  this  matter  of  ap- 
peal would  have  to  depend  upon  the  provi- 
sions of  the  various  statutes  which  regulate 
appeals,  or,  if  it  was  something  whicn  was 
not  actually  touched  by  statute,  then  it 
would  have  to  depend  upon  a  well-settled 
common  law  practice,  and  admittedly 
there  is  no  statutory  provision  and  no  rule 
of  practice  that  would  prevent  an  appeal  in 
the  circumstances.  But,  while  that  is  so,  I 
have  no  hesitation  in  saying  that  I  think  an 
appeal  upon  mere  expenses,  without  touch- 
ing the  merits,  ought  to  be  severely  dis- 
couraged, both  in  the  Sheriff  Ooiu-t  and  in 
this  Court,  and  that  it  is  not  too  much  to  say 
that  it  should  never  be  given  effect  to  un- 
less either  there  has  been  an  obvious  mis- 
carriage of  justice  in  the  interlocutor 
reclaimed  against,  or  in  some  of  those  cases 
where  the  expenses  have  become  a  ^eat 
deal  more  valuable  than  the  merits.  But, 
as  I  say,  when  a  person  sues  for  £07,  is 
offered  £51  and  gets  £73,  and  the  judge 
who  decides  the  case  and  decides  it  in  that 
way,  gives  neither  party  their  exiJenses,  I 
think  the  case  is  about  as  far  removed  from 
the  two  categories  that  I  have  indicated  as 
any  case  can  well  be. 

I  therefore  think  that  the  Sheriff  ought 
not  to  have  gone  into  this  matter  at  all,  as 
soon  as  he  found,  as  his  interlocutor  shows, 
that  neither  party  quarrelled  with  the 
merits  of  the  judgment  before  him.  Of 
course,  I  have  the  same  opinion  with  re- 
gard to  the  duty  of  this  Court,  and  it  was 
not  without  difficulty,  therefore,  that  I 
considered  it  right  to  examine  the  Sheriff's 
judgment  at  all  upon  this  matter.  But, 
after  all,  I  think  I  am  bound  to  do  so, 
because  I  think  the  Sheriff  has,  as  I  say, 
contravened  the  rule  which  I  have  ventured 
to  lay  down ;  and,  secondly,  I  find  this, 
that  the  Sheriff,  in  dealing  with  the  ex- 
penses in  which  he  has  altered  the  judg- 
ment of  the  Sheriff-Substitute,  goes  upon 
what  I  have  no  hesitation  in  saying  is  a 
radically  wrong  principle — that  is  to  say, 
he  commences  with  a  proposition  which  is 
radically  unsound.  .  .  .  \a%a  Lordship  then 
gave  his  reasons  for  preferring  the  judg- 
ment of  the  Sheriff-Substitute.]  ,  .  .  In 
these  circumstances  I  think  the  justice  of 
the  case  is  best  met,  and  the  view  is  best 
enforced  of  the  great  repugnance  that  we 
have  to  entertaining  appeals  like  this  upon 
mere  expenses,  by  recalling  the  interlocutor 
of  the  Sheriff-Principal,  reverting  to  the 
interlocutor  of  the  Sheriff-Substitute,  and 
finding  neither  party  entitled. to  expenses 
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since  the  date  of  the  Sheriff-Substitute's 
interlocutor. 

Lord  M'Labkn,  Lord  Kinneab,  and 
LOBD  Pbabson  concurred. 

The  Court  pronounced  an  interlocutor 
recalling  the  interlocutor  of  the  Sheriff, 
and  reverting  to  and  affirming  the  inter- 
locutor of  the  Sheriff-Substitute,  with  no 
expenses  to  either  party  since  its  date. 

Counsel  for  Pursuer  and  Respondent — 
C.  H.  Brown.    Agent-F.  J.  Martin,  W.S. 

Counsel  for  Defender  and  Appellant — 
J.  R  Christie— Penton.  Agents— B.  &  R. 
Denholm  ft  Kerr,  S.S.C. 


Friday,  May  26. 

FIRST    DIVISION. 

(Justice  of  the  Peace  Court 
'  for  the  County  of  the 
City  of  Qlasgow. 
ALEXANDER  v.  LITTLE  &  COMPANY. 

Process  —  Appeal  —  Competency — Fincdity 
Clause — Compensation  Claimed  by  Seor- 
man  under  sec.  166,  sub-see.  ^),  of  the 
Merchant  Shipping  Act  1894 — Pendlty^  or 
CitJil  Compensation— Merchant  Shipping 
Act  1894  (56  and  57  Vict.  c.  00),  sees.  166, 
sub-sec.  (2),  and  VJd^Sunvmary  Procedure 
(Scotland)  Act  1864  (27  and  28  Vict.  c.  58), 
sees.  3  and  28 — Summary  Prosecutions 
Appeals  (Scotland)  Act  1875  (38  and  30 
Vict.  c.  62),  sees.  2  and  3. 

Section  700  of  the  Merchant  Shipping 
Act  1884  provides  that  all  orders, 
decrees,  and  sentences,  pronounced 
by  any  sheriff  or  justice  of  the  peace 
in  Scotland  under  the  authority  of  the 
Act  shall  be  final  and  not  subject  to 
review. 

The  Summary  Prosecutions  Appeals 
(Scotland)  Act  1875  provides  that  either 
party  to  a  cause,  i.e.,  a  proceeding  under 
the  Summaiy  Procedure  Act  1864  or 
for  the  recovery  of  a  penalty  before  an 
inferior  judge,  may  appeal  notwith> 
standing  any  provision  contained  in  the 
Act  under  which  the  cause  shall  have 
been  brought  excluding  review. 

A  seaman  brought  a  complaint  against 
his  employers  in  a  Justice  of  the  Peace 
Court  for  recoverv  of  compensation 
alleged  to  be  due  to  him  under  sec.  166  (2) 
of  the  Merchant  Shipping  Act  1804.  The 
complaint  bore  to  beunder  the  Summary 
Jurisdiction  (Scotland)  Acts  1804  and 
1881.  The  Justices  having  dismissed 
the  complaint,  the  seaman  appealed  on 
a  case  stated  under  the  summary 
Prosecutions  Appeals  (Scotland)  Act 
1876.  Held  that  as  the  complaint  was 
not  a  proceedingunder  the  Summary 
Procedure  Act  1864  or  for  the  recovery 
of  a  penalty  or  a  sum  of  money  in  the 
nature  of  a  penalty  in  the  sense  of  the 
Summary  Procedure  Act  1864,  the  Pro- 
secutions Appeals  Act  1875  d  id  not  apply, 
and  that  therefore  the  appeal  was  in- 
competent). 
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The  Merchant  Shipping  Act  18M  (67  and  68 
Vict.  c.  60)  enacts,  section  166—"  (1)  Where 
a  seaman  is  engaged  for  a  voyage  or  engage- 
ment which  is  to  terminate  in  the  United 
Kingdom,  he  shall  not  be  entitled  to  sue  in 
any  court  abroad  for  wages  unless  he  is  dis- 
charged with  such  sanction  as  is  required 
by  this  Act,  and  with  the  written  consent 
of  the  master  ...  (2)  If  a  seaman  on  his 
return  to  the  United  Kingdom  proves  that . 
the  master  or  owner  has  been  guilty  of  any 
conduct  or  default  which  but  for  this  sec- 
tion would  have  entitled  the  seaman  to 
sue  fur  wages  before  the  termination  of  the 
voyage  or  engagement,  he  shall  be  entitled 
to  recover  in  addition  to  his  wages  such 
compensation,  not  exceeding  twenty  pounds, 
as  the  court  hearing  the  case  thinks  reason- 
able." Section  703—"  In  Scotland,  all  pro- 
secutions, complaints,  actions  or  proceed- 
ings under  this  Act,  other  than  prosecu- 
tions for  felonies  or  misdemeanours,  may  be 
brought  in  a  summary  form  before  the 
Sheriff  of  the  county  or  before  any  two 
justices  of  the  peace  of  the  county  or  ourgh 
where  the  cause  of  such  prosecution  or 
action  arises,  or  where  the  offender  or  de- 
fender may  be  for  the  time,  and  when  of  a 
criminal  nature  or  for  fines  or  penalties,  at 
the  instance  of  the  procurator-fiscal  of 
court)  or  at  the  instance  of  any  party 
aggnrieved,  with  concurrence  of  the  procura- 
tor-fiscal of  court  .  .  ."  Section  707  — 
"  Where  on  any  summary  proceedings  in 
Scotland  there  is  a  decree  for  payment  of 
any  sum  of  money  against  a  defender,  the 
decree  shall  contain  a  warrant  for  arrests 
ment,  poinding,  and  imprisonment  in  de- 
fault of  payment."  Section  709  —  "  No 
order,  decree,  or  sentence  pronounced  by 
any  sheriff  or  justice  of  the  peace  in  Scot- 
land under  the  authority  of  this  Act  shall 
be  quashed  or  vacated  for  any  misnomer, 
informality,  or  defect  of  form ;  and  all 
orders, decrees,  and  sentences  so  pronounced 
shall  be  final  and  conclusive,  and  not  sub- 
ject to  suspension,  reduction,  or  to  any 
form  of  review  or  stay  of  execution,  except 
on  the  ground  of  corruption  or  malice  on 
the  part  of  the  sheriff  or  justices  ..." 

The  Summary  Procedure  Act  1864  (27  and 
28  Vict.  c.  53)  enacts,  section  3 — "Applica- 
tion of  Act — ^The  provisions  of  this  Act  may 
be  applied  to  .  .  .  (3)  All  proceedings  for 
the  recovery  of  any  penalty  or  sum  of 
money  in  the  nature  of  a  penalty,  which 
under  Hie  provisions  of  any  Act  of  Parliar 
ment  may  be  recovered  by  summary  com- 

Slaint  or  information,  or  by  poindmg  or 
istress  and  sale,  or  other  summary  process 
or  diligence  of  the  like  nature,  before  any 
sheriff,  justices  or  justice,  or  magistrate. 
Section  28—"  Limits  of  civil  and  criminal 
jurisdiciion  defined  in  reapect  to  proceed- 
ings by  way  of  aummary  compUnTtt.  .  .  . 
In  all  proceedings  by  way  of  complaint  in- 
stituted in  Scotland  in  virtue  of  any  such 
statutes  as  are  hereinbefore  mentioned,  the 
jurisdiction  shall  be  deemed  and  taken  to 
be  of  a  criminal  nature  where  in  pursuance 
of  a  conviction  or  judgment  upon  such  com- 
plaint, or  as  part  or  such  conviction  or 
judgment,  the  Court  shall  be  required  or 
fibaU  be  authorised  to  pronoimce  sentence 


of  imprisonment  against  tiie  respondent,  or 
shall  be  authorised  or  required  in  case  of 
default  of  payment  or  recovery  of  a  penalty 
or  expenses  ...  to  grant  warrant  for  the 
imprisonment  of  the  respondent,  .  .  .  and 
in  all  other  proceedings  instituted  by  way 
of  complaint  under  the  authority  of  any 
Act  of  Parliament  the  jurisdiction  shall  be 
held  to  be  civil.  .  .  ." 

The  Summary  Prosecutions  Appeals 
(Scotland)  Act  1875  (38  and  38  vfct.  c. 
62)  enacts — section  2 — "Interpretation  of 
Terma— In  this  Act  the  following  terms 
have  the  meanings  herein  assigned  to  them 
—  .  .  .  '  Cause '  means  and  includes  every 
proceeding  which  may  be  brought  under 
the  Summary  Procedure  Act  1864,  and 
every  other  summary  proceeding  for  the 
prosecution  of  an  offence  or  recovery  of  a 
penalty  competent  to  be  taken  before  an 
inferior  judge."  Section  3 — "  Inferior  judge 
on  appltcation  of  party  aggrieved  to  state  a 
case  for  opinion  of  superior  court — On  an 
inferior  judge  hearing  and  determining 
any  cause,  either  party  to  the  cause  may, 
if  dissatisfied  with  the  judge's  determin%p 
tion  as  erroneous  in  point  of  law,  appeal 
thereagainst,  notwithstanding  any  provi- 
sion contained  in  the  Act  under  which  such 
cause  shall  have  been  brought  excluding 
appeals  against  or  review  in  any  manner  m 
way  of  any  determination,  judgment,  or 
conviction  or  complaint  under  such  Act,  by 
himself  or  his  agent  applying  in  writing 
...  to  the  inferior  judge  to  state  and  sign 
a  case  setting  forth  the  facts  and  the 
grounds  of  such  determination  for  the 
opinion  thereon  of  a  superior  court  of  law 
as  hereinafter  provided.  .  .  ." 

On  20th  September  1005  James  Uttle  ft 
Company,  steamship  owners  and  brokers, 
09  Buchanan  Street,  Glasgow,  were  charged 
in  the  Justice  of  the  Peace  Court  for  the 
county  of  the  city  of  Glasgpow  on  a  sum- 
mary complaint  at  the  instance  of  Joseph 
Alexander,  Miners  Arms,  Blyth,  Northum- 
berland 

The  complaint  was  as  follows  : — "Under 
the  Summary  Jurisdiction  (Scotland)  Acts 
1864  and  1881.  Unto  the  Honourable  His 
Majesty's  Justices  of  the  Peace  for  the 
county  of  the  city  of  Glasgow,  under  the 
Summary  Jurisdiction  conferred  on  them- 
by  the  Merchant  Shipping  Act  1884,  the 
complaint  of  Joseph  Alexander,  Miners 
Arms,  Blyth,  Northumberland,  a  British 
subject,  Humbly  aheweth  —  That  James 
Little  &  Company,  steamship  owners  and 
brokers,  60  Buchanan  Street,  Ola^^w, 
have  been  gfuilty  of  conduct  or  denuilt 
within  the  meaning  of  sec.  166  (2)  of  the 
Merchant  Shipping  Act  1894,  whereby  the 
said  Joseph  Alexander  is  entitled  to  com- 
pensation, in  so  far  as  on  or  about  8tli  July 
1004  the  said  Joseph  AlexSinder  having 
signed  articles  at  North  Shields  to  serve  as 
donkeyman  on  board  the  said  James  Little 
&i  Company's  s.s.  '  Riverdale,'  on  a  voyage 
of  not  exceeding  two  years'  duration,  to 
any  ports  or  places  within  the  limits  of 
75  degrees  north  and  60  degi'ees  south  lati- 
tude, commencing  at  the  T^ne,  pro<%eding 
thence  to  New  York,  thereafter  trading  to 
ports  in  any  rotation,  and  to  end  at  8U<^ 
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port  in  the  United  Kingdom  or  continent 
of  Europe  (within  home  trade  limits)  as 
may  be  required  by  the  master,  they  did 
on  or  about  13th  April  1906  at  Bombay, 
while  a  state  of  war  existed  between  Japan 
and  Russia,  with  both  of  which  nations 
Great  Britain  and  Ireland  was  at  peace, 
and  raw  cotton  had  been  notified  by  Russia 
as  contraband  of  war,  charter  or  order  said 
ship  on  a  voyage  to  Kobe,  a  port  in  Japan, 
near  Kare,  where  gun-cotton  is  manufac- 
tured for  the  Japanese  Government,  with  a 
cargo  of  raw  cotton,  and  on  the  said  Joseph 
Alexander  justifiably  refusing  to  proceed 
on  said  voyage  as  in  breach  of  said  articles 
and  the  proclamation  issued  on  11th  Febru- 
ary IQOi  bj;  His  Majesty  King  Edward 
Seventh,  enjoining  strict  neutrality  on  the 
part  of  bis  subjects,  falsely  charge  the  said 
Joseph  Alexander  before  a  magistrate  with 
wilful  disobedience  to  lawful  orders,  and 
leave  him  at  said  port,  in  consequence  of 
which  the  said  Joseph  Alexander  had  his 
agreement  prematurelv  terminated,  was 
compelled  to  return  to  the  United  Kingdom 
as  a  distressed  seaman,  and  suffered  much 
hardship  and  discomfort  thereby,  being 
compelled  to  sleep  on  deck  during  the 
greater  part  of  the  voyage,  and  put  up 
with  insufficient  and  inferior  food,  wnereby 
he  suffered  in  his  health.  May  it  therefore 
please  your  Honours  to  grant  warrant  to 
cite  the  said  James  Little  &  Compiany  to 
appear  before  you  to  answer  to  this  com- 
plaint, and  thereafter  to  find  them  guilty 
of  said  conduct  or  default,  and  to  adjudge 
them  to  pay  to  the  said  Joseph  Alexander 
such  compensation,  not  exceeding  £20,  as 
to  your  Honours  seems  reasonable,  with 
expenses.     According  to  Justice, 

"  J08KPH  Alexander." 

At  the  hearing  before  the  Justices  the 
respondents  objected  to  the  relevancy  of 
the  complaint  on  the  ground,  inter  alia, 
that  a  release  in  terms  of  section  136  of  the 
Merchant  Shipping  Act  had  been  signed  by 
the  complainer  and  attested.  The  Justices 
sustained  this  objection  and  dismissed  the 
complaint. 

The  complainer  appealed  to  the  Oourt  of 
Session  on  a  case  stated.  The  case  bore 
to  be  under  the  Summary  Prosecutions 
Appeals  (Scotland)  Act  1875,  and  contained 
a  statement  of  the  fact«  and  certain 
questions  in  law  for  the  opinion  of  the 
Court. 

The  respondents  objected  to  the  compe- 
tency of  the  appeal,  and  argued— The  de- 
cision of  the  Justices  was  final— Merchant 
Shipping  Act  1804,  section  700.  The  pro- 
cedure contemplated  by  section  703  of  that 
Act  was  the  ordinary  common  law  proced- 
ure of  the  Justice  of  the  Peace  Court  and 
not  that  of  the  Summary  Jurisdiction  Acts 
of  1864  and  1881.  If  the  latter  had  been 
meant  the  Act  of  1804  would  have  said  so. 
The  fact  that  the  proceedings  contemplated 
were  to  be  summary  did  not  mean  that  the 
ordinary  common  law  jurisdiction  of  the 
Justice  ofthePeaceCourt  was  to  beexcluded. 
This  was  not  a  prosecution  foi'  a  penalty 
but  for  a  civil  debt  (i.e.,  compensation) 
recoverable  by  civil  procedure.  The  con- 
currence of  the  procurator  -  fiscal  would 
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have  been  necessary  had  the  proceeding 
been  for  recovery  of  a  penalty  (section  703). 
The  fact  that  under  section  707  the  decree 
might  contain  warrant  for  imprisonment 
dia  not  make  the  complaint  a  proceeding 
for  the  recovery  of  a  penalty  in  the  sense 
of  the  Summary  Procedure  Act  of  1864,  but 
merely  abrogated  the  efiFect  of  the  Debtors 
(Scotland)  Act  1880  (43  and  44  Vict.  c.  34), 
which  abolished  imprisonment  for  civil 
debt.  Under  the  Mei-chant  Shipping  Act 
of  1864  (17  and  )8  Vict.  c.  104^  section 
638,  imprisonment  was  also  competent. 
The  Summary  Pi-osecutions  Appe^s  Act 
1875  dealt  merely  with  summary  proceed- 
ings in  the  sense  of  the  1864  Act  and  prose- 
cutions for  offences  or  recovery  of  penal- 
ties (section  2).  This  proceeding  fell  with- 
in neither  category,  and  therefore  it  was 
not  entitled  to  the  benefit  of  the  appeal 
provided  for  by  section  3  of  the  1875  Act — 
Lee  V.  Laaavxide  Local  Authority,  Novem- 
ber 2,  1883, 11  R.  (J.C.)  1,  21  S.L.R.  51.  The 
common  law  jurisdiction  of  the  Justices 
(6  Geo.  IV,  c.  48,  section  2)  had  not  been 
exceeded,  and  therefore  the  finality  clause 
in  the  Merchant  Shipping  Act  was  conclu- 
sive— Bonn^  V.  School  Board  ofSom,  March 
16,  1888,  13  R.  768,  23  S.L.R.  ^7. 

Argued  for  appellant — The  appeal  was 
competent.  The  objection  now  taken  that 
this  was  not  a  proceeding  under  the  Sum- 
mary Jurisdiction  Acts  had  not  been  taken 
in  the  Court  below.  [Counsel  for  the 
respondents  stated  that  it  had,  and  that 
his  plea  of  "no  jurisdiction"  covered  that 
objection.]  The  fact  that  under  section  707 
of  the  Act  imprisonment  was  competent 
brought  this  proceeding  within  the  scope 
of  the  Act  of  1864.  Section  28  of  that  Act 
provided  that  the  jurisdiction  was  to  be 
regarded  as  criminal  if  a  sentence  of  im- 
prisonment could  be  pronounced  in  default 
of  payment.  That  was  so  here.  This 
proceeding  was  therefore  competently 
biought  under  the  Act  of  1864,  and  that 
being  so  this  appeal  was  competent.  The 
finality  clause  in  the  Merchant  Shipping 
Act  (viz.,  section  709)  was  met  by  section  3 
of  the  Summary  Prosecutions  Appeals  Act 
1875.  It  was  sufficient  if  the  compensation 
could  be  assimilated  to  a  penalty.  The 
fact  that  it  was  limited  to  £20  did  so 
assimilate  it. 

At  advising — 

Lord  Prbsident  — By  the  Merchant 
Shipping  Act  of  1804,  and  section  108 
thereof,  provision  is  made  by  which  a 
seaman  engaged  in  a  voyage  which  is  to 
terminate  m  the  United  Kingdom,  shall 
not  be  entitled  to  sue  in  any  Court  abroad 
for  wages  unless  under  certain  exceptions 
therein  specified.  By  the  second  sub-section 
of  that  section  it  is  provided  that  if  a 
seaman  on  his  return  to  the  United 
Kingdom  proves  that  the  master  or  owner 
has  Deen  guilty  of  any  conduct  or  default 
which  but  for  this  section  would  have 
entitled  the  seaman  to  sue  in  a  Court 
abroad,  he  shall  be  entitled  to  recover  in 
addition  to  his  wages  such  compensation, 
not  exceeding  £20,  as  the  Court  hearing 
the  case  thinks  reasonable. 
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Now  the  present  appellant  Joseph  Alex- 
ander was  a  seaman,  and  he  was  engaged 
in  the  employment  of  James  Little  &  Com- 
pany, the  respondents,  on  a  vessel  which 
was  about  to  make  a  voyage  from  Bombay 
to  Japan.  The  ship  was  ordered  by  the 
owners  to  take  a  cargo  of  cotton  to  Japan. 
At  that  time  cotton  had  been  declared  by 
the  Russian  Government  to  be  contraband 
of  war,  and  accordingly  this  appellant 
refused  to  go  further  on  the  voyage. 

Under  this  section  he  was  not  able  to  sue 
for  his  wages  in  Bombay ;  but  a  case  was 
taken  in  Bombay  in  which  it  was  held — 
and  I  shall  assume  rightly  without  giving 
any  opinion  upon  the  matter — that  he  was 
entitled  to  refuse  as  be  did  to  serve.  On 
his  return  home  he  now  brings  an  action. 
He  has  been  paid  his  wages  under  circum- 
stances I  do  not  think  it  necessaiy  to  go 
into ;  and  this  action  which  we  have 
before  us  is  admittedly  rested  on  the  second 
sub-section  alone.  It  is,  of  course,  quite 
clear  in  reading  the  second  sub-section  that 
the  idea  of  the  sub-section  is  that  the  extra 
payment  is  to  be  recovered  at  the  same  time 
as  the  wages  are  recovered.  All  the  same 
I  do  not  think  that  that  prevents  him 
suing  for  it  itself,  if  the  wages  have  been 
recovered  by  voluntary  payment.  There  is 
nothing  in  the  section  which  makes  it 
absolutely  necessary,  although  in  most 
cases  it  might  be  desirable,  to  recover  the 
two  sums  at  one  time.  Accordingly,  I 
think  the  case  was  competently  brought  in 
the  Justice  of  Peace  Court,  because  section 
703  of  the  Merchant  Shipping  Act  allows 
for  summary  proceedings,  irvter  alioat 
before  the  Justices.  It  accordingly  was  so 
brought,  and  the  Justices  pronounced  a 
decree  assoUzieing  the  defenders  in  respect 
that  it  was  proved  that  a  discharge  nad 
been  given  for  this  claim.    Against  that 

Eronouncement  of  the  Justices  an  appeal 
as  been  taken  upon  a  case  stated  under 
the  Summary  Procedure  Act  of  1864  and 
the  Summary  Prosecutions  Appeals  Act  of 
1876,  and  on  the  case  arriving  here  the 
objection  of  incompetency  htis  been  taken, 
and  that  is  the  matter  which  your  Lordships 
have  now  to  determine. 

Now  I  have  already  referred  to  the 
section  upon  which  the  claim  depends,  and 
I  have  referred  to  the  section  which  allows 
summary  proceedings,  but  there  is  another 
section  in  the  Merchant  Shipping  Act  which 
is  very  much  to  the  point,  and  that  is  section 
70ft— fSis  Lordahvp  read  the  section^.  No 
one  says  that  the  present  case  is  withm  the 
exception  theredenned,andtherefore,pri»na 
facie,  that  is  a  finality  clause  which  would 
prevent  any  appeal ;  and  so  it  would  but 
for  one  thing,  and  that  is  that  by  the  provi- 
sions of  the  two  Acts  which  I  have  already 
cited— viz.,  the  Summary  Procedure  Act 
and  the  Summary  Prosecutions  Appeals 
Act — it  is  familiar  to  your  Lordships  that 
these  Acts  read  into  every  other  Act  of 
Parliament  a  provision  for  appeal  accord- 
ing to  the  provisions  enacted  in  them — that 
is,  notwithstanding  there  may  be  a  ilnalitv 
clause  in  a  General  Act  of  Parliament  which 
allows  of  prosecution,  yet  if  that  prosecu- 
tion is  brought  vmder  the  forms  of  the 


Siumnarv  Procedure  Act  and  the  Summary 
Prosecutions  Appeals  Act,  then  vpso  faetn 
there  is  an  appeal  g^ven  there  by  way  of  a 
case  stated. 

Therefore,  that  being  so,  the  question 
necessatrily  comes  to  be  narrowed  to  this — 
the  finality  clause  will  obviously  apply  to 
summary  proceedings  in  general,  but  it 
will  be  overridden  by  the  provisions  of  the 
two  Acts  I  have  cited,  if  the  prosecution  is 
a  prosecution  which  can  be  brought  under 
the  Summary  Procedure  Act  and  the 
Summary  Prosecutions  Appeals  Act.  No 
doubt  this  complaint,  on  the  face  of  it, 
bears  to  be  so.     When  I  look  at  the  com- 

§laint  I  see  it  is  headed  — "  Under  the 
ummary  Jurisdiction  (Scotland)  Acts  1864 
and  1881."  But  of  course  it  is  clear  that 
you  cannot  make  a  thing  rightly  fall  under 
a  certain  Act  of  Parliament  by  simply 
putting  the  title  of  the  Act  at  the  top,  and 
therefore  the  question  comes  to  be  wheth^ 
this  is  truly  a  proceeding  under  these  Acts 
or  not.  Now  that  depends  on  the  terms  of 
these  Acts,  and  the  provisions  of  these 
Acts  applicable  to  this  matter  ai-e,  first  of 
all,  the  third  section  of  the  Act  of  18M, 
which  by  sub-section  3  says  that  the 
provisions  of  the  Act  are  to  apply  to  "  All 
proceedings  for  the  recovery  of  any  penalty, 
or  sum  of  money  in  the  nature  of  a  penalty, 
which  under  the  provisions  of  any  Act  of 
Parliament  mav  be  recovered  b^  summary 
complaint  .  .  .  nefore  any  sheriff,  justices 
or  justice,  or  magistrate.  And  then  that 
definition,  such  as  it  is,  is  perhaps  extended 
— for  I  do  not  think  the  extension  pracU- 
cally  comes  to  much — by  the  second  section 
of  tne  Summary  Prosecutions  Appeals  Act 
of  1875,  which  says — "Cause  means  and 
includes  every  proceeding  which  may  be 
brought  under  the  Summary  Procedure 
Act  1864,  and  every  other  summary  pro- 
ceeding for  the  prosecution  of  an  offence, 
or  recovery  of  a  penalty,  comoetent  to  be 
taken  before  an  inferior,  iudge.  Therefore 
the  question  comes  to  be  simply  this — Is 
the  prosecution  for  this  sum  of  money,  due 
under  sub-section  2  of  section  106  of  the 
Merchant  Shipping  Act,  either  a  proceeding 
for  the  recovery  of  a  penalty,  or  a  stun  m 
money  in  the  nature  01  a  penalty,  or  is  it  a 
summary  proceeding  for  tiie  prosecution  of 
an  offence,  or  the  recovery  of  a  penalty? 
I  am  quite  unable  to  see  that  it  is ;  because 
I  thinx  it  is  not,  in  the  ordinary  sense  of 
the  word,  a  penalty  at  all.  It  is  not  a 
penalty  in  the'  sense  in  which  the  word 
penalty  is  used  in  the  Summary  Procedure 
Acts.  It  is  referred  to  as  compensation, 
and  the  scheme  of  the  section,  I  think,  is 
not  far  to  seek.  By  the  first  part  of  the 
section  the  seaman  is  prohibited  from 
exercising  what  would  otherwise  be  bis 
right  of  suing  the  owner  abroad  for  breach 
01  contract— the  obvious  reason  being  that 
it  is  very  inexpedient  that  ships  should 
possibly  be  delated  by  the  existence 
of  legal  proceedings  at  ports  of  call 
where  they  would  be  reduced  to  this 
dilemma,  either  that  they  would  be  de- 
layed, or,  if  they  were  not  delayed,  that 
the  proceedings  would  have  to  go  on  in  the 
absence  of  material  witnesses.    But  then. 
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as  a  quid  pro  quo  for  that  taking  away  of 
the  common  law  right  of  the  sailor^  sub- 
section 2  comes  in  and  says  that  if  the 
sailor  shows  that  he  would  have  had  a 
perfectly  good  cause  of  action,  the  right  to 
sne  which  the  first  part  of  this  section 
deprived  him  of,  then  ne  is  to  be  entitled, 
in  addition  to  his  contract  wages,  to  such 
compensation,  not  exceeding  £20,  as  the 
Court  thinks  reasonable.  Tne  compensa- 
tion is  not  measured  by  the  offence  of  the 
owner,  for  the  owner  has  committed  no 
offence.  All  that  the  owner  has  done  is 
that  he  has  availed  himself  of  the  Act  of 
Parliament,  which  says  that  he  is  not  to  be 
sued  in  a  foreign  court.  It  is  measured  by 
the  extra  expense  and  trouble  that  the  seat- 
man  has  been  put  to  in  not  being  allowed 
to  recover  what,  ex  hypothesi,  is  his  just 
debt  at  the  time,  but,  instead  of  tnat, 
having  to  come  home  and  sue,  months  or 
almost  a  year  after.  All  that  seems  to  me 
to  be  of  the  essence  of  civil  compensation, 
and  not  penalty,  and  therefore  I  do  not 
think  it  falls  in  any  sense  within  the 
definition  of  either  the  one  statute  or  the 
other.  If  that  is  so,  then  the  matter  is 
ended,  because  we  are  bound  to  give  effect 
to  the  finality  clause,  which  is  a  plain  pro- 
vision of  the  Merchant  Shipping  Act.  I 
think,  accordingly,  that  the  objection  to  the 
competency  is  well  taken,  and  that  your 
Lordships  cannot  entertain  this  appeal. 

LoBD  M'Labhn— I  should  have  been  glad 
if  we  could  have  given  a  decision  on  the 
questions  submitted  to  us  in  this  case,  be- 
cause the  questions  are  well  suited  to  the 
determination  of  a  superior  court,  and  are 
not  such  as  can  be  satisfactorily  solved  by 
two  justices  of  the  peace  on  their  own 
knowledge  of  the  law.  But  after  listening 
to  your  Liordship's  exposition  of  the  case, 
I  am  not  satisfied  that  these  questions 
can  be  brought  within  the  scope  of  the 
Summary  Prosecutions  Appeals  Act  1875. 
Appeal  under  that  Act  is  limited  to  repre- 
sentations against  penalties  and  sentences 
of  imprisonment  for  offences,  and  awards 
in  the  nature  of  penalties.  It  is  impossible 
to  read  that  Act  and  the  correlative  pro- 
visions from  other  Acts  without  seeing 
that  the  penalties  there  dealt  with  are  fines 
imposed  oy  the  Court  for  something  done 
which  the  party  is  not  entitled  to  do,  with 
the  effect  of  causing  injury  to  others. 
Now    it   has   been   pointed   out   that   the 

Srovisions  for  compensation  under  the 
[erchant  Shipping  Act  of  18M  are  not  of 
the  nature  of  a  punishment  or  penalty  for 
a  wrong,  because  the  shipowner  is  within  his 
statutory  right  in  delaying  payment  until 
the  ship  comes  home  and  the  case  can  be 
tried  in  the  courts  of  his  own  country.  The 
shipowner  is  absolved  from  the  obligation  of 
submitting  to  the  jurisdiction  of  a  Small 
Debt  Coi^  in  the  place  where  the  debt 
first  becomes  due,  but  in  consideration  of 
this  privilege  the  Merchant  Shipping  Act 
awards  the  seaman  compensation  limited 
to  £20,  to  compensate  him  for  the  incon- 
venience to  which  he  is  put  in  not  getting 
his  wages  until  the  termination  of  the 
voyage.    It  has  been  argued  that  this  limi- 


tation to  £20  brings  the  award  within  the 
nature  of  a  penalty.  If  it  were  a  question 
between  liquidate  damages  and  penalty,  no 
doubt  this  would  be  a  penalty  because  it  is 
restrictable.  But  this  does  not  solve  the 
question  before  us,  and  I  am  not  satisfied 
that  it  is  a  penalty  in  the  sense  of  the 
Snmmarv  Prosecutions  Appeals  Act  which 
deals  witn  penalties  which  are  either  within 
the  region  of  criminal  jurisdiction  or  are  of 
the  nature  of  penal  awards  imposed  on 
offenders  in  consec[uence  of  a  wrong.  I 
think  that  indemnity  rather  than  penalty 
is  the  motive  of  this  provision  of  the  Mer- 
chant Shipping  Act. 

LoBD  KiNNBAB — I  concur. 

Lord  Pkabbon— I  agree  in  holding  that 
the  appeal  is  incompetent  for  the  reasons 
assigned  by  your  Lordship.  The  stren^h 
of  the  appellant's  case  lies  in  the  expression 
"  guilty  of  any  conduct  or  default  occur- 
ring in  section  166  of  the  statute,  and  in  the 
provision  of  section  707  that  the  decree 
shall  contain  a  warrant  for  arrestment, 
poinding,  and  imprisonment,  in  default  of 
payment.  The  question  must  be  solved  by 
considering  the  precise  nature  of  the  sea^ 
man's  claim  in  this  case  and  of  the  remedy 
given  him  by  the  statute.  It  is  clearly  a 
civil  claim  for  money  compensation  in 
respect  of  a  wrongful  act,  and  in  imposing 
the  liability  to  imprisonment  in  default  of 
payment  tne  statute  means  imprisonment 
until  payment.  The  imprisonment  takes 
its  place,  along  with  the  poinding  and  the 
arrestment  with  which  it  is  joined,  as  a 
mode  of  recovering  the  money,  and  is  not 
imposed  in  modutn  poencs.  The  punish- 
ment of  the  master  would  do  no  good  to 
the  dismissed  seaman.  What  he  wants 
and  what  the  statute  provides  for  him  is 
the  prompt  payment  of  the  money  due  to 
him.  Having  regard  both  to  the  nature 
of  the  pecuniary  claim  itself  and  to  the 
general  policy  of  the  statute,  which  is 
really  a  code  standing  by  itself,  I  hold  the 
Summary  Procedure  Acts  do  not  apply.  I 
think  it  clear  that  the  case  falls  within 
section  709  of  the  Merchant  Shipping  Ac^ 
which  enacts  that  the  order  shall  be  final 
and  conclusive  and  not  subject  to  review 
except  on  the  ground  of  corruption  or 
malice  on  the  part  of  the  Justices,  which 
is  not  alleged. 

The  Court  dismissed  the  appeal. 

Counsel  for  the  Complainer  and  Appel- 
lant— Macmillan.    Agent— D.  Hill  Murray, 

s.s.c. 

Counsel  for  the  Respondents — Younger, 
K.O.--Paton.   Agent-CampbellFaill,S.S.C. 
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Friday,  May  26. 

SECOND    DIVISION. 

[Sheriff  Court  at  Aberdeen. 
M'LEANS  V.  JOHNSTONE  AND 
OTHERS. 

Proce»»  —  Pr<x^— Proof  or  Jury  Trial  — 
Appeal  for  Jury  Trial— Collision  at  Sea 
—Action  of  Damagea— Interpretation  of 
Regviations — Nautical  Aasesaor — Judica- 
ture Act  1825  (6  Geo.  I V,  cap.  120),  see.  40— 
Court  of  Seaaion  Act  1868  (31  aTui  32  Vict, 
cap.  100),  aec.  73. 

An  action  of  damages  for  collision  at 
sea  raised  in  the  Sheriff  Court  and 
appealed  to  the  Court  of  Session  for 
trial  by  jury  under  section  73  of  the 
Court  of  Session  Act  1868  and  section 
40  of  the  Judicature  Act  1825,  held  un- 
suitable for  jury  trial,  and  remitted  to  a 
Lord  Ordinary  for  proof,  on  the  ground 
that  it  involved  not  a  pure  question  of 
fact  but  the  construction  of  the  regula- 
tions for  preventing  collisions  at  sea, 
and  called  tor  the  presence  of  a  nautical 
assessor. 

Opiniona  per  the  Lord  Juslice-Clerk 
ana  Lord  Kyllachy  —  That  collision 
cases  involving  merely  questions  of 
fact  may  be  suitable  foriui^  trial. 

Per  the  Lord  Justice-Olert — "I  know 
of  no  case  where  the  judge  trying  a 
case  with  a  jury  has  nad  a  nautical 
assessor." 

Per  Lord  Stormonth  Darling — "  I  am 
quite  clear   you  cannot   have  both    a 
nautical  assessor  and  a  jurv  .  .  .    When 
these  two  demands  are  ooth  made  I 
think  the  demand  for  a  jury  must  give 
way." 
The  Court  of  Session  Act  1868  (81  and  32 
Vict.  c.  100),  sec.  78,  enacts— "  It  shall  be 
lawful,  by  note  of  appeal  under  this  Act,  to 
remove  (io  the  Court  of  Session  all  causes 
originating  in  the  inferior  courts  in  which 
the  claim  is  in  amount  above  £40  at  the  time 
and  for  the  purpose  and  subject  to  the  con- 
ditions specifiea  in  the  40th  section  of  the 
Act  6  Geo.  IV,  c.  120,  and  such  causes  may 
be  remitted  to  the  Outer  House." 

6  Geo.  IV,  c.  120  (The  Judicature  Act  1825), 
section  40,  contains  this  proviso — "  But  it  is 
hereby  expressly  provided  and  declared 
that  in  all  cases  originating  in  the  inferior 
courts  in  which  the  claim  is  in  amount 
above  £40,  as  soon  as  an  order  or  interlocu- 
tor allowing  a  proof  has  been  pronounced 
in  the  inferior  courts  (unless  it  be  an  inter- 
locutor allowing  a  proof  to  lie  in  retentis  or 
granting  diligence  for  the  recovery  and 
production  of  papers)  it  shall  be  competent 
to  either  of  the  parties,  or  who  may  conceive 
that  the  cause  ought  to  be  tried  by  jury,  to 
remove  the  process  into  the  Court  of  Session 
by  bill  of  advocation  .  .  ." 

The  pursuers  John, and  Helen  M'Lean, 
owners  of  the  "  Bonnie  Lass,"  sued  the 
defenders  Peter  Johnstone  and  others,  the 
owners  of  the  "Sunshine,"  in  the  Sheriff 
Court  at  Aberdeen  for  the  sum  of  £1688  it) 


name  of  damages  caused  by  a  collision 
which  took  place  between  the  two  vessels. 
The  Sheriff-Substitute  on  4th  May  pro- 
nounced an  interlocutor  allowing  parties  a 
proof  of  their  averments. 

The  pursuers  appealed  to  the  Second 
Division  of  the  Court  of  Session  and  pro- 
posed issues  for  the  trial  of  the  cause  by 
jury. 

On  the  case  being  called  in  the  Single 
Bills  the  defenders  asked  for  proof,  and 
intimated  their  intention  of  asking  for  a 
nautical  assessor. 

The  following  were  the  averments  of 
parties  on  record  so  far  as  material : — 
"(Cond  2)  On  14th  February  1906  the 
'Bonnie  Lass'  left  Sunderland,  under  the 
charge  of  the  pursuer  John  M'Lean,  on  a 
voyage  to  Cromarty,  with  a  crew  of  five 
hands,  including  the  said  John  M'Lean, 
and  with  a  cargo  of  coals.  All  went  well 
until  the  vessel  was  about  four  miles  off 
Scotstown  Head  on  the  following  day. 
The  weather  was  then  fine  and  clear,  the 
regulation  lights  of  the  vessel  were  burning 
brightly,  the  wind  was  in  the  south-south- 
west blowing  a  moderate  breeze,  and  there 
was  a  very  little  sea  from  the  same  direc- 
tion. The  '  Bonnie  Lass '  was  8ailing_ before 
the  wind,  under  all  sails  except  her  flying  lib, 
and  her  course  was  being  steered  nortn-ny- 
eastfor  Kattray  head.  Wnile  on  this  course, 
those  on  board  the  'Bonnie  Lass'  saw  a 
steam  trawler  on  their  port  side,  between 
them  and  the  shore,  showing  a_  green  light, 
and  going  in  the  same  direction  as  them- 
selves. Thedef  enders'  averments  are  denied. 
(Ans.  2)  .  .  .  Explained  that  the  weather 
was  fine,  but  that  the  night  was  dark,  that 
the  schooner  did  not  show  the  regulation 
lights,  that  in  particular  she  did  not  show 
a  port  light  nor  a  stem  light.  (Cond.  3) 
Shortly  after  sighting  the  said  trawler, 
and  about  a  quarter  past  seven  o'clock  in 
the  evening,  William  Lochrin,  one  of  the 
crew  of  the  'Bonnie  Lass,'  was  sent  by 
the  mate  of  that  vessel  to  the  bowsprit  to 
make  fast  the  flying  jib,  and  while  he  was 
engaged  in  this  duty  the  trawler  suddenly 
and  with  extreme  recklessness  changed  her 
course,  ported,  and  at  full  speed  attempted 
to  cross  the  bows  of  the  'Bonnie  Lass.' 
In  doing  so  the  trawler  collided  with  that 
vessel,  striking  the  bowsprit,  carrying  it 
away  and  knocking  overboard  the  said 
William  Lochrin.  Those  on  board  the 
'Bonnie  Lass'  did  all  they  could  to  avert 
the  collision.  Both  before  and  after  the 
trawler  struck  their  vessel  they  hailed  her 
and  endeavoured  by  shouting  te  get  her  to 
keep  clear  of  them,  but  without  effect  The 
trawler,  after  striking  the  'Bonnie  Lass,' 
failed  to  stand  by,  held  on  her  course,  and 
shortly  afterwards  disappeared  from  view. 
...  If  those  on  board  the  defenders' 
vessel  did  not  see  the  'Bonnie  Lass,'  that 
was  due  entirely  to  their  having  no  sufficient 
lookout  and  by  their  failure  to  stand  by 
after  the  collision.  (Ans.  3)  Denied.  On 
15th  February  about  seven  o'clock  in  the 
evening  while  the  trawler  'Sunshine' 
was  about  eight  miles  to  the  east-south- 
east of  Rattray  Head,  and  while  she  was 
proceeding  on  a  course  north-east  a  half 
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east,  the  jib-boom  of  the  schooner  caught 
the  mizzeii  boom  topping  lift  of  the  trawler 
and  carried  it  away_.  No  other  parte  of 
the  two  ships  were  in  collision.  William 
Lochrin,  one  of  the  crew  of  the  schooner, 
was  at  the  time  of  the  collision  on  the  bow- 
sprit making  fast  the  flying  jib,  and  was 
Projected  on  to  the  decK  of  the  trawler, 
'he'  defenders  believe  and  aver  that  the 
immediate  cause  of  the  collision  was  that 
just  as  the  trawler  had  got  abreast  of  the 
schooner  the  latter  (in  breach  of  article  21 
of  the  regulations)  shifted  her  course  to 
clear  Battray  Head  and  Kinnaird  Head, 
and  so  pass  into  the  Moray  Firth.  In 
doing  so  she  did  not  give  the  trawler, 
which  was  keeping  on  her  course,  sufficient 
time  to  get  out  of  the  way,  and  before  the 
trawler  had  passed  her  the  jib-boom  of  the 
schooner  caught  the  mizzen  boom  topping 
lift  of  the  trawler  and  carried  it  away.  In 
any  event  the  schooner  was  in  fault  in 
respect  that  while  she  saw  there  was  risk 
of  collision  she  kept  on  and  took  no  steps  to 
avert  it  by  going  to  starboard  or  by  using 
such  other  precautions  as  the  circumstances 
required  in  order  to  avoid  a  collision.  The 
schooner  (in  breach  of  articles  10  and  5  of 
the  regulations)  did  not  show  her  stern  or 
port  lights,  and  those  on  board  the  trawler 
were  in  consequence  unaware  until  the  col- 
lision bad  taken  place  that  there  was  a 
vessel  in  the  vicinity,  and  so  were  unable 
to  take  any  steps  to  prevent  a  collision  had 
such  been  practicable.  The  schooner,  after 
striking  the  trawler,  failed  to  stand  by  but 
held  on  her  coiu-se  to  the  Moray  Firth,  and 
disappeared  from  view.  .  .  .  (Cfond.  10)  The 
said  collision,  and  the  consequent  loss  and 
damage  which  the  pursuers  have  sustained, 
was  caused  entirely  through  the  fault  and 
negligence  of  those  in  charge  of  the  said 
trawler  'Sunshine,'  for  whom  the  defen- 
ders, the  owners  of  that  vessel,  are  respon- 
sible. The  'Sunshine'  ran  into  and  col- 
lided with  the  'Bonnie  Lass'  entirely 
through  the  gross  recklessness  and  care- 
lessness of  those  in  charge  of  the  former 
vessel.  In  particular,  it  is  averred  that 
those  on  board  the  'Sunshine'  were  in 
fault  in  failing  to  keep  clear  of  the  'Bonnie 
Lass,'  in  endeavouring  to  cross  her' bows 
as  aforesaid,  and  in  failing  to  stay  by  her 
and  render  her  and  her  crew  assistance 
after  the  collision.  The  defenders  or  those 
in  charge  of  their  said  vessel,  for  whom 
they  are  responsible,  were  thus  in  breach 
of  the  regulations  for  preventing  collisions 
at  sea  (1807),  and  in  particular  were  in 
breach  of  articles  20,  22,  23,  and  24  of  said 
regulations,  and  they  also  contravened  the 

grovisions  of  section  422  of  the  Act  57  and 
3  Vict.  cap.  60.  It  is  also  believed  and 
averred  that  no  proper  or  sufficient  lookout 
wafi  kept  by  those  on  board  the  'Sun- 
shine,' and  that  that  vessel  was  being  navi- 
gated in  reckless  disregard  of  other  vessels. 
The  defenders'  averments  in  answer  are 
denied.  At  the  time  of  the  collision  the 
pursuer  John  M'Lean  was  at  the  wheel  of 
his  vessel;  all  his  crew  except  Lochrin,  who 
was  on  the  bowsprit,  were  on  deck.  A 
sufficient  lookout  was  kept  on  the  'Bonnie 
Lass.'     After  the  collision  the  said  John 


M'Leansbowed  signals  of  distress,  and  did 
all  he  could  to  attract  the  attention  of 
those  on  board  the  'Sunshine,'  and  to 
snve  his  vessel,  but  without  success.  (Ans. 
10)  Denied.  The  cause  of  the  collision  was 
that  the  schooner  changed  her  course  from 
about  north-east  to  about  north-west  while 
the  vessels  were  running  on  the  same 
course  and  almost  abreast  of  each  other. 
The  schooner  was  also  in  fault  in  respect 
she  did  not  show  the  regulation  lignts. 
It  is  believed  and  averred  that  at  the  time 
the  collison  took  place  a  proper  watch  was 
not  kept  on  board  the  schooner.  In  any 
case  the  loss  of  the  vessel  was  caused 
through  the  fault  and  want  of  ordinary 
care  or  the  pursuer  John  M'Lean,  in  respect 
(1)  he  failed  to  stand  by,  or  even  to  come  to 
anchor,  and  thereby  secure  the  assistance 
of  the  trawler;  (2)  he  failed  to  give  signals 
indicating  his  whereabouts  and  that  he 
wanted  assistance;  (3)  he  failed  to  make 
for  Fraserburgh  and  to  ascertain  the  ex- 
tent of  his  damage  before  proceeding  to 
Cromarty.  It  was  the  duty  of  the  pursuer 
John  M'Lean  to  adopt  one  or  other  of  these 
expedients,  and  if  he  had  so  acted  the 
schooner  would  not  have  been  lost.  By 
failing  to  stand  by,  the  schooner  acted  in 
contravention  of  section  422  of  the  Merchant 
Shipping  Act  1804,  and  in  failing  to  give 
signals  of  distress  she  acted  in  breach  of 
article  31  of  the  Regulations." 

Argued  for  the  pursuers  and  appellante — 
The  action  fell  under  the  class  specially 
appropriated  by  statute  to  jury  trial,  and 
must  go  to  a  jury  unless  the  defender  could 
show  "special  cause"  why  it  should  not 
Sharmea  v.  Yuill  &  Company,  May  23, 
lOOo,  7  F.  657.  42  S.L.R.  538.  The  mere  fact 
of  its  being  a  collision  case  was  not  a 
"special  cause,"  many  such  cases  having 
been  tried  by  jury,  e.g.,  Livermore  v. 
Duncan,  January  Sl,  1866,  3  Macpb.  410; 
Morison  and  MUne  v.  Bartolomeo  & 
Masaa,  June  8,  1887,  5  Macph.  848,  3  S.L.R 
366 ;  Dent  and  Others  v.  North  British  Baii- 
loay  Company,  February  4,  1880,  17  S.L.R. 
368 ;  the  case  of  "  The  Hogarth  "  and  "  Ttie 
Pomegranate,"  heard  by  Lord  Salvesen  and 
a  jury,  March  1906,  unreported.  BHirther, 
it  y^as  not  a  collision  case  involving  any 
special  difficulty,  the  point  being  whether 
certain  of  the  Kegulations  had  or  had  not 
been  infringed.  There  was  no  good  reason 
why  a  nautical  assessor,  if  one  was  required, 
should  not  sit  with  the  judge  at  the  jury 
trial,  and  such  a  possibility  was  evidently 
before  the  framers  of  the  Act  of  Sederunt 
of  8th  December  1894  for  carr^^ing  into  effect 
the  purposes  of  the  NauUcal  Assessors 
(Scotland)  Act  18&4  (57  and  58  Vict.  cap.  40), 
vide  section  3  of  the  Act  of  Sederunt,  last 
three  lines,  where  the  words  "  trial,  proof, 
or  hearing"  were  used. 

Arg^ued  for  the  defenders  and  respon- 
dents— The  case  was  one  for  proof,  not  jury 
trial.  The  fact  of  its  being  a  collision  case 
involving  the  interpretation  of  the  Regula- 
tions ana  necessitating  the  presence  of  a 
nautical  assessor  was  sufncient  special 
cause.  The  defender  waa  entitled  to  de- 
mand a  nautical  assessor — Nautical  Asses- 
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sors  (Scotland)  Act  1804,  section  2,  and  no 
case  had  ever  occurred  in  which  a  jury  and 
a  nautical  assessor  had  both  taken  part. 

Lord  Justice-Clebk— It  is  in  the  discre- 
tion of  the  Court  when  they  think  that  a 
case  is  unsuitable  for  jury  trial  to  send  it 
to  proof  before  a  judge.  In  the  present 
instance  I  cannot  imagine  any  case  less 
suitable  for  trial  by  jury.  A  collision  case 
suitable  for  jury  trial  would  be  one  involv- 
ing a  pure  question  of  fact,  such  as  the 
question  whether  or  not  a  certain  course 
bad  been  followed.  But  where,  as  here,  we 
have  an  elaborate  question  whether  certain 
Begulations  have  been  observed  in  the  spirit 
or  in  the  letter,  and  where  the  Begulations 
themselves  are  difficult  to  interpret  and 
apply,  I  think  the  case  should  be  tried  by  a 
judge  assisted  by  a  nautical  assessor,  I 
Know  of  no  case  where  the  judge  trying  a 
case  with  a  jury  has  had  a  nautical  assessor.* 
There  are  two  things  which  a  nautical 
assessor  must  do.  He  must  advise  the 
Court  as  to  questions  of  seamanship  and 
the  meaning  of  Regulations,  and  he  must 
also  advise  whether  the  course  actually 
taken  was  one  which  would  have  been 
taken  by  a  skilful  seaman.  Looking  to  the 
nature  of  his  functions,  it  is  difficult  to  see 
how  it  would  be  possible  to  combine  trial 
before  a  jury  with  the  employment  of  a 
nautical  assessor. 

Lord  Ktllacht— I  agree.  I  can  qiiite 
conceive  c&ses  of  collision  which  would  be 
suited  for  jury  trial.  I  remember,  for  in- 
stance, a  case  where  the  sole  question  was 
whether  a  red  light  had  been  in  fact  ex- 
hibited by  one  of  the  ships.  That  case, 
although  in  fact  tried  by  a  proof,  was  no 
doubt  quite  suitable  for  jury  trial.  But  in 
cases  involving  questions  as  to  the  con- 
straction  of  the  Regulations,  and  nautical 
opinion  as  to  the  application  of  particular 
Regulations,  the  presumption  is  very  strong 
against  the  suitability  of  jury  trial.  I 
think  this  case  should  be  sent  to  proof. 

Lord  Stormonth  Darling— I  agree.  I 
am  quite  clear  that  you  cannot  have  both  a 
nautical  assessor  and  a  jury.  Whether  that 
result  is  arrived  at  on  considerations  of  com- 
petency or  judicial  discretion  does  not  much 
matter.  The  provisions  of  the  Judicature 
Act  must  now  be  read  in  the  light  of  the 
Nautical  Assessors  (Scotland)  Act  1894. 
Here  we  have  one  of  the  parties  demand- 
ing a  jury  subject  to  the  Court's  approval, 
and  the  other  a  nautical  assessor  as  of  right. 
When  these  two  demands  are  both  made, 
I  think  the  demand  for  a  jury  must  give 
way. 

Lord  Low— I  agree.  I  think  this  case  is 
not  suitable  for  jury  trial. 

The  Court  pronounced  this  Interlocutor — 
"The  Lords  having  heaid  counsel  on 
the  issues  for  the  appellants.  Disallow 
the  same:  Appoint  the  cause  to  be 
tried  by  a  proof  before  Lord  Salvesen, 
and  remit  to  hixu  to  proceed  in  the  cause, 
reserving  aJI  questions  of  expenses." 


Counsel  for  Appellants— Scott  Dickson, 
K.C.— Macmillan.  Agent*— Henry  &  Scott, 
W.S. 

Counsel  for  Respondents— Lippe.  Agents 
— Beveridge,  Sutherland,  &  Smith,  S.S.C. 


TEIND    OOUBT. 

TxMiday,  March  13. 

(Before  the  Lord  President,  Lord  Kinnear, 
Lord  M'Laren,  and  Loi-d  Adam.) 

[Lord  Pearson,  Ordinary. 
BAIBD  V.  EABL  OF  WEMYSS. 

Teinda  —  Loeality—  Teind   Rental  —  Grae- 
ings  and  Plantations  Forming  a  Park 
and  Policies — Principle  of  Valzuition, 
Certain   lands,   the  teinds  of  which 
fell  to  be  valued  because  of  an  augmen- 
tation of  stipend,  consisted  of  glazings 
and  plantations  forming  the  park  and 
policies  attached  to  a  mansion-house. 
aeld    (rev.    Lord    Pearson,    Ordinary) 
that    tne  teinds  should    be  valued  at 
one-fifth  of  the  rent  which  could  have 
been  got  for  the  subjects  in  their  actual 
condition  as  at  the  date  of  the  augmen- 
tation.    Burt  y.   Home,   January   12, 
1878,  5  R.  445,  16  S.L.B.  472,  commented 
upon. 
Teinds  —  Locality  —  Objection  —  Title    to 
Object. 

Objection  was  raised  by  one  of  two 

titulars  to  an  interim  scheme  of  locality 

and '  rectified   state  of   teinds  on   the 

ground  that  a  third  titularity  existed 

in    the   parish   which    had   not    been 

recognised    by    the    common    agents 

Held  (per  Lora  Pearson,  Ordinary)  that 

the  objector's   title    to   insist   on   tiie 

objection  depended  on  his  interest  to 

do  so,  and  there  being  no  interest  the 

objection  discdlowed. 

Teinda— Locality— Glebe  Lands— Lands  Ex- 

cambed  for  Old  Glebe  and  Designed  as 

New  GUbe— Liability  for  Stipend. 

A  new  glebe  was  designed  in  1776  oat 
of   part   of   the    lands  of  A  given  in 
excambion  for  the  lands  formerly  con- 
stituting   the    glebe.      In    connection 
with  this  excambion  it  was  stipulated 
that  the  remainder  of  the  lanas  of  A 
should  be  burdened,  inter  cUia,  with 
the  teinds  affecting  the  whole  of  the 
lands  of  A,  including  the  new  glebe. 
Held  {per  Lord  Pearson,  Ordinary)  that 
the  new  glebe  lands  not  being  teind 
free  lands  the  teind  thereof  should  not 
be  deducted  in  a  process  of  locality  so 
as  to  affect  the  interests  of  the  heritors 
inter  se. 
Teinds  —  Valuation  —  VaivaHon  bu  Sxib- 
Conimisaioners  at  instance  of  TaokaTnan 
vnthout  Mention  of  Titulai — Order   by 
High    Commisaioners    to    Desist   from 
V<uuin^   the   Lands— Validity  of  Sub- 
Valuation. 
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Objection  was  taken  to  an  interim 
sclienie  of  locality  and  rectified  state 
of  teiuds  on  the  ground  that  effect  had 
been  griven  therein  to  a  valuation  by 
the  Sub-Commissioners  obtained  at  the 
instance  of  the  tacksman  and  dated 
1630,  which  the  objector  alleged  to  be 
invalid  in  respect  that  (1)  it  did  not 
appear  exfousve  of  the  report  that  the 
titular  had  lieen  called ;  (2)  an  order  of 
the  High  Commissioners  dispensing 
with  the  valuation,  and  alleged  to  refer 
to  the  lands  in  question,  was  produced  to 
the  Sub- Commissioners  in  1632  bidding 
them  desist  from  the  valuation.  Held 
(rev.  Lord  Pearson,  Ordinary)  that  the 
sub-valuation  was  valid  and  could  be 
approved. 

Under  a  process  of  augmentation,  modifica- 
tion, and  locality,  raised  in  1883,  the  first 
and  second  ministers  of  the  parish  of 
Haddington  obtained  an  augmentation  of 
stipend.  Lord  Blantyre,  the  proprietbr 
of  certain  lands  in  the  parish,  lodged 
objections  to  the  interim  schemes  of  locality 
and  rectified  state  of  teinds.  On  the  death 
of  Lord  Blantyre  these  objections  were 
insisted  in  by  his  successor  in  the  lan,ds, 
Mr  W.  A.  Baird  of  Blantyre  and  Lennox- 
love.  The  Earl  of  Wemyss,  a  heritor  in  the 
parish,  appeared  as  respondent  and  lodged 
answers  m  support  of  the  interim  locality 
and  state  of  teinds. 

The  principal  objections  were  to  the  fol- 
lowing effect:— .^rt.  2.— The  state  of  teinds 
and  interim  scheme  of  locality  had  pro- 
ceeded upon  the  footing  that  there  were 
only  two  rights  of  titularity  in  the  parish — 
that  of  the  oojector  and  that  of  the  Marquess 
of  Linlithgow.  The  objector  averred  that  a 
third  right  of  titularity  existed  in  the  Mar- 
quess of  Lothian,  and  that  certain  teinds  had 
been  included  in  the  titularity  of  Lord  Lin- 
lithgow which  were  in  fact  in  that  of  Lord 
Lothian.  Art.  3. — The  common  agent  had, 
in  preparing  the  state  of  respondent's 
teinds,  deducted  therefrom  the  teind  of  6 
burgage  acres,  part  of  the  lands  of  Herman- 
flat,  forming  the  glebe  of  the  second  minister 
of  Haddington.  The  old  glebe  of  the  second 
minister  of  Haddington  had  been  acquired 
by  a  predecessor  of  the  respondent  in  1776 
in  exchange  for  the  6  burgage  acres,  part 
of  the  lands  of  Hermanflat,  which  now 
formed  the  gflebe.  In  connection  with  this 
excambion  it  was  stipulated  that  the  re- 
mainder of  the  lands  of  Hermanflat  should 
be  burdened,  inter  alia,  with  the  teinds  of 
the  whole  lands  of  Hermanflat,  including 
the  new  glebe,  and  the  town  and  the  second 
minister  were  infeft  in  the  said  remaining 
lands  upon  a  disposition  in  security  to  the 
above  effect.  The  objector  maintained  that 
the  whole  teind  of  Hermanflat  without 
deduction  should  be  in  the  locality,  and 
averred  that  by  the  deduction  an  undue 
amount  of  stipend  was  being  localled  upon 
his  teinds.  Art.  4. — In  fixing  the  rent  of 
certain  lands  of  the  respondent,  extend- 
ing to  18i  acres  (Scots),  the  rent  taken 
had  been  that  which  was  obtained  or  could 
be  obtained  for  the  lands  in  their  actual 
condition  at  the  date  of  the  augmentation. 
The  objector  claimed  that  the  rent  should 


have  been  taken  at  the  full  agricultural 
rent  obtainable  for  the  subjects  were  they 
under  crop,  on  which  expert  evidence  was 
afterwards  led.  Art.  o.  —  The  common 
agent  had  given  effect  to  an  alleged  valua- 
tion, dated  26th  July  1630,  by  the  Sub-Com- 
missioners for  the  Presbytery  of  Hadding- 
ton, of  the  teinds  of  30  acres  (Scots)  of  the 
tenendry  of  Newmills  now  belonging  to 
the  respondent.  The  report  of  the  Sub- 
Commissioners  was  in  the  following  terms : 
— "  Apud  Haddingtou'n  vigesimo  secundo 
mensis  Julii  anno  dni  Jajvic  trigesimo.  The 
samen  day  anent  the  p'ces  of  valuaoun. 
intent  &  p'sewit  befor  ye  saids  sub  c'comis- 
sioneris  by  Pat  Cokburne  of  Clerkentoun 
and  Dame  Margret  Cokburne  his  mother, 
takismon  and  takiswoman  of  ye  teinds  of 
ye  lands  underwrittin  agains  .  .  .  heretable 
pprietoris  of  ye  samen  lands  ef  ter  mentionat 
for  proveing  of  ye  trew  worth  &  cstant  rent 
in  tisind  separatlm  of  ye  lands  pticularlie 
efterspeit  Qrof  ye  saids  pat  Cokburne  of 
Clerkentoun  &  his  said  mother  hes  &  cqI- 
lectis  ye  teind.  They  ar  to  say  .  .  .  Ite  of 
XXX  aikeris  of  ye  saids  lands  of  Newmylles 
p'teining  herelie  to  ye  saids  airis  of  ye  said 
um(}ll  George  hepburne  and  to  Janet  Scheil- 
lis  in  lyfret  .  .  .  Tlie  saids  sub  commis- 
°  sioneris  ffinds  &  declare  ye  said  c'stant 
rents  in  teind  p'sonage  or  great  teind  of  ye 
saidis  lands  to  be  worth  yeirlie  in  all  tyme 
cuming  as  foUowis  To  witt  .  .  .  Ite  twa 
flrlottis  twa  pecks  victuall  halfl  quheitt 
halff  heir  for  uke  aker  of  ziii  akeris  of  ye 
saids  lands  of  Newmylles  and  ane  flrlott 
twa  pecks  victuall  halff  quheitt  halff  beir 
for  ilke  aker  of  iiii  akers  halfl  aker  yrof  and 
for  ilke  aker  of  ye  remanent  yrof  extending 
to  xii  akeris  of  land  and  halfl  aker  twa  flr- 
lottis victuall  halff  quheitt  halfl  beir  .  .  . 
and  yt  ye  saids  lands  hes  no  vicarage  teind 
Becaus  ye  said  c'stant  rent  of  ye  said  teinds 
of  ye  saids  lands  separatim  being  admittit 
to  ye  said  pat  cockburne  of  Clerken- 
toun and  Dame  Margret  Cokburne  his 
moyer  yr  p-baonis  They  provit  ye  samen 
to  be  in  c'stant  rent  in  all  tyme  cuming 
as  is  above  written  as  was  cleirlie  unde^ 
stood  to  ye  saids  iudgis  Thairfor  they 
fand  and  declarifc  as  said  is  desup  act. 
The  objector  challenged  the  validity  of  this 
valuation,  on  the  ground  that  it  was  ob- 
tained in  a  process  at  the  instance  of  the 
tacksman  pursued  without  the  consent  of 
the  titular.  Lord  Maitland;  and  also  on 
the  ground  that,  as  shown  by  an  excerpt 
from  the  Sub-Commissioners'  report  (quoted 
infra  by  the  Lord  President),  on  26th  March 
1^  there  appeared  to  have  been  presented 
to  the  Sub  -  Commissioners  on  behalf  of 
Lord  Lauderdale,  Lord  Maitland's  father, 
an  order  of  the  High  Commissioners  pur- 
porting to  debar  them  from  interfering 
with  the  valuation  of  the  teinds.  It  was 
also  averred  that  the  sub-valuation  had 
been  departed  from,  and  that  it  had  never 
been  acted  upon  by  the  tacksman  or  his 
successors  whose  right  of  tack  had  since 
expired.  Art.  6.  —In  the  state  of  teinds 
complained  against  the  above  sub-valua- 
tion bad  been  interpreted  as  applying 
to  the  whole  lands  of  Newmills  which  ex- 
tended in  all  to  over  100  acres  (Scots).    The 
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objector  contended  that  its  application 
should  be  confined  to  90  acres  Scots,  and 
the  remainder  of  the  lauds  should,  in  any 
case,  be  treated  as  unvalued,  and  should  be 
valued,  as  stated  in  article  4,  at  the  full 
agricultural  rental  as  corn  laud.  The  lands 
in  fact  formed  part  of  the  park  and  policies 
of  Amisfleld  Mansion-House. 

On  17th  Pebnftiry  1905  the  Lord  Ordinary 
(Peakbon)  pronounced  the  following  inter- 
locutor [tlte  portions  to  which  the  reclaimer 
objected  are  printed  in  italics): — "Repels 
the  objection  stated  in  the  second  article 
of  the  objections  for  Lord  Blantyre,  and 
now  insisted  in  by  the  said  William 
Arthur  Baird,  as  amended,  reserving  to 
Mr  Baird  to  raise  the  question  in  any 
other  competent  process:  Sustains  the  ob- 
jection stated  in  the  third  article  of  said 
objections  with  reference  to  the  glebe  of 
the  second  minister;  further  stistaiTia  the 
objection  stated  in  article  fifth  of  said  objec- 
tions in  reference  to  the  alleged  valuation 
of  1630  by  the  Sub-Commissioners  of  the 
Presbytery  of  Haddington;  quoad  ultra 
sustains  the  objections  in  so  far  as  the  same 
relate  to  the  unvalued  lands  belonging  to 
Lord  Wemyss  as  the  eoctent  thereof  is  re- 
stricted by  the  joint  minute  of  admissions  ; 
Finds  for  the  purposes  of  this  locality  that 
as  regards  said  unvalued  lands,  including 
the  18i  acres  i-eferred  to  in  article  fourth  or 
the  objections,  the  actual  rent  for  the  year 
in  which  the  augmentation  ^as  granted,  as 
regards  the  lands  let,  be  taken  as  the  rent 
of  said  lands  irrespective  of  any  subsequent 
abatements,  and  as  regards  the  land  unlet, 
the  rent  or  value  put  thereon  by  the  eoapert 
vrUnessea  for  the  objector  be  taken  as  the 
rent  thereof,  and  rrnnits  to  the  clerk  to 
rectify  the  locality  accordingly:  Finds  that 
the  objection  stated  in  article  seventh  is 
departed  from :  Finds  the  objector  entitled 
to  expenses,  subject  to  a  deduction  of  one- 
fourth  from  the  taxed  amount  as  a  modi- 
fication, and  remits,"  &c. 

Opinivn. — "  I  have  now  to  dispose  of  the 
objections  insisted  in  b^  Mr  Baird  to  the 
interim  schemes  of  locality  and  the  rectified 
state  of  teinds,  and  of  the  answers  lodged 
by  the  Earl  of  Wemyss. 

"The  first  objection  relates  to  the  teinds 
of  the  lauds  of  Bearford  and  others.  These 
lands  belong  to  Lord  Wemyss  and  the 
representatives  of  James  Lawrie,  and  the 
teinds  thereof  have  been  treated  by  the 
common  agent  as  falling  within  the  titu- 
larity  of  the  Marquis  of  Linlithgow.  The 
question  on  the  merits  is,  whether  they  are 
rightly  so  treated,  or  whether  they  ought 
to  be  held  as  falling  within  a  separate 
titularity  in  the  person  of  the  Marquis  of 
Lothian.  Until  the  present  locality  only 
one  titularity  was  recognised  in  the  parish, 
namely,  that  of  Lord  Linlithgow.  Another 
has  been  brought  in  and  recognised  by  the 
common  agent  in  the  person  of  the  present 
objector ;  and  this  necessitated  the  division 
of  the  teind  of  the  parish  between  these 
two  titularities  before  the  liability  for 
8ti{>end  under  each  titularity  could  be 
ascertained.  The  objector  now  seeks  to 
introduce  for  the  first  time  a  third  titularity 
in  the  person  of  Lord  Lothian,  embracing 


the  teinds  of  the  lands  I  have  mentioned. 
This  would  necessitate  a  recasting  of  the 
rectified  scheme.  The  respondent  chal- 
lenges the  title  and  interest  of  the  objector 
to  raise  this  question,  even  on  the  assump- 
tion that  such  a  titularity  exists  in  the 
person  of  Lord  Lothian.  This  appears  to 
me  to  be  a  case  where  a  person  s  title  to 
state  the  objection  depends  upon  his  in- 
terest to  do  so ;  and  it  is  not  disputed  that 
the  objector  has  no  interest  to  do  so  in  this 
process  of  locality,  and  that,  on  the  con- 
trary, if  his  objection  were  sustained,  he 
would  be  worse  off  than  he  is  at  present. 
I  am  clearly  of  opinion  that  the  objection 
must  be  disallowed  on  the  ground  of  want 
of  interest,  reserving  to  Mr  Baird  to  raise 
the  objection  in  any  other  competent  pro- 
cess. 

"The  second  objection  relates  to  the 
teind  of  five  burgh  acres  which  form  the 
present  glebe  of  the  second  minister  of 
Haddington.  In  his  statement  of  the  re- 
spondent's teind  the  common  agent  has 
allowed  deduction  of  the  teind  of  this  glebe, 
on  the  ground,  I  presume,  that  no  temd  is 
payable  from  glebe  land.  The  glebe  was 
designed  in  1776  out  of  land  belonging  to 
the  respondent's  predecessor,  Mr  Charteris, 
to  whom  the  presbytery  conveyed  the  old 
glebe  in  exchange  for  the  five  burgh  acres 
now  in  (question,  which  they  designed  and 
appropriated  as  the  new  glebe.  In  place  of 
transferring  the  liability  for  teind  from  the 
new  glebe  to  the  old,  tne  transaction  took 
the  form  of  an  agreement  between  Mr 
Charteris  and  the  town,  in  which  the  town 
stipulated  that  all  cess  and  teind  payable 
to  them  or  to  others  in  their  name  from  the 
whole  lands  of  Hermanfiatt  (of  which  the 
new  glebe  was  part^  should  be  a  burden  on 
Mr  Charteris'  remaining  lands  of  Herman- 
fiatt. Then  the  presbytery,  in  designing 
the  new  glebe,  and  declaring  the  old  glebe 
to  belong  to  Mr  Charteris,  took  an  obliga- 
tion from  him  to  pay  the  cess  and  public 
burdens,  including  teind,  to  the  town,  and 
to  relieve  the  second  minister  and  his  suc- 
cessors from  payment  of  all  such  burdens, 
including  teind ;  and  in  security  of  this 
obligation  of  relief  it  appears  from  the 
presDytery  minutes  that  tne  minister  and 
the  town  were  infeft  in  the  remaining  lands 
of  Hermanfiatt.  This  seems  to  have  been 
the  method  adopted  for  virtually  declaring 
the  new  glebe  to  be  teind  free,  and  so  far  as 
the  second  minister  is  concerned,  he  (I  un- 
derstand) gets  the  full  benefit  of  the  trans- 
action. But  the  very  form  of  the  trans- 
action implies  that  so  long  as  the  benefice 
was  protected  the  new  glebe  lands  were 
not  to  be  teind  free  in  the  absolute  sense ; 
for  it  took  the  shape  of  an  obligation  of 
relief.  Therefore,  while  the  question  is  a 
somewhat  narrow  one,  I  do  not  see  the 
necessity  or  the  appropriateness  of  making 
the  proposed  deduction  in  a  process  of 
locality,  so  as  to  affect  the  interests  of 
the  heritors  inter  se;  and  this,  I  under- 
stand, would  be  the  result  of  sustaining 
what  the  common  agent  has  done.  I  there- 
fore allow  the  objection. 

"The  remaining  objections  have  to  do 
with  questions  of  valuation.     The  first  in 
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order  is  as  to  the  value  at  which  certain 
unvalued  lands  amounting  to  18}  Scots 
acres  are  to  be  entered  in  the  state  of 
teinda.  But  it  will  be  convenient  if  I 
express  my  opinion  first  upon  the  more 
general  questions  argued,  and  in  particular 
as  to  the  position  and  eilect  of  the  valua- 
tion in  1630  by  the  Sub-Commissioners. 
Now  it  is  certain  that  this  valuation  was 
obtained  by  the  tacksman  of  the  teinds  in 
the  absence  of  the  titular.  There  have  been 
cases  in  which,  on  the  construction  of  old 
sub-valuations,  it  has  been  held  either  that 
the  titular  must  be  presumed  to  have  had 
notice  and  to  have  acquiesced,  or  that  the 
relations  between  him  and  the  tacksman 
were  such  as  to  make  the  valuation  binding 
upon  him.  But  the  present  case  is  excep- 
tional in  this  respect,  that  it  clearly  appears 
that  the  titular  disapproved  of  the  tacks- 
man's proceedings,  and  took  the  ordinary 
steps  to  have  them  stopped  by  obtaining 
an  order  of  the  High  Commission  to  that 
effect  which  was  ciuly  intimated  to  and 
observed  by  the  Sub-Commissioners.  It  is 
entirely  in  accordance  with  this  view  that 
in  1714,  in  an  action  of  valuation  and  sale 
of  the  teinds  of  certain  lands  included  in 
the  sub-valuation  of  1630,  there  was  pro- 
duced and  founded  on,  not  the  sub-valua- 
tion, but  a  valuation  of  the  High  Commis- 
sion in  1632. 

"  It  is  replied  for  the  respondent  that  in 
later  proceedings,  and  particularly  in  the 
locality  of  1796,  the  sub-valuation  was  pro- 
duced and  founded  on,  and  that  it  has  re- 
ceived effect  ever  since  as  regards  the  teinds 
of  the  lands  of  Newmills,  being  the  lands 
now  particularly  in  question.  If  this 
amounted  to  res  judicata  it  would  be  con- 
clusive in  the  respondent's  favour.  No  such 
plea  is  stated  on  this  record ;  but  even  if  it 
were,  I  cannot  find  that  the  questions  now 
raised  were  raised  and  decided  by  the  Court 
in  that  process.  The  respondent's  case  is 
rather  that  the  sub-valuation  was  there 
accepted  by  the  common  agent  and  acted 
on  by  the  Court  in  the  locality.  No  doubt 
this  makes  all  that  has  happened  since  un- 
challengeable, but  it  does  not  appear  to  me, 
on  the  authorities,  to  have  the  effect  of 
guarding  against  challenge  in  a  subsequent 
process  a  valuation  to  which  the  titular 
was  no  party,  and  against  which  he  practi- 
cally obtained  interdict.  I  hold  that  it  is 
now  open  to  those  interested  to  demand 
that  the  lands  contained  in  it  shall,  so  far 
as  that  valuation  is  concerned,  bp  treated  aa 
unvalued. 

"This  renders  it  unnecessary  to  consider 
the  subordinate  question  raised,  namely, 
whether  if  the  sub-valuation  were  held 
good,  it  covers  the  whole  lands  of  Newmills 
or  only  thirty  acres  of  them. 

"As  to  the  principle  of  valuation  to  be 
applied  both  txi  the  last-mentioned  lands 
and  to  the  18i  Scots  acres  previously  re- 
ferred to,  I  hold  with  the  objector  that  in 
this  process  it  must  proceed  not  upon  the 
'  constant  rent '  but  upon  the  actual  return 
for  the  year  when  the  augmentation  was 
granted,  as  regards  the  lands  let,  irrespec- 
tive of  abatements  which  may  have  TOen 
arranged  for  subsequently;   and   that  as 


regards  the  lands  not  then  producing  an 
industrial  rent,  it  must  be  stated  at  the 
value  for  that  year  as  proved  in  evidence 
without  regard  to  the  actual  occupation  of 
the  subjects,  and  without  any  allowance 
for  the  expense  necessary  to  bring  them 
into  a  state  of  cultivation.  Substantially  I 
am  prepared  to  adopt  the  views  of  the  wit- 
nesses adduced  by  the  objector  on  that 
matter." 

The  Earl  of  Wemyss  reclaimed,  but  con- 
fined his  opposition  to  the  findings  of  the 
Lord  Ordinary  as  regards  the  validity  of 
the  sub- valuation,  the  extent  of  lands 
covered  thereby,  and  the  principle  to  be 
adopted  in  valuing  the  rental  of  the 
plantation  and  grazing  land.  He  also 
raised  an  action  of  valuation  and  approba- 
tion of  the  sub-valuation,  and  moved  the 
Court  to  sist  the  present  process  until  that 
matter  was  determined. 

Argued  for  the  reclaimer —The  objector 
qua  heritor  had  no  title  to  attack  the  valua- 
tion unless  it  appeared  ex  facie  to  be  a 
nullity — Kinloch  v.  Bell,  February  12,  1867, 
5  Macph.  360,  8  S.L.B.  215.  Even  assuming 
the  objector's  title  to  attack  the  valuation, 
his  objection  was  ill-founded,  in  respect 
that  it  was  based  upon  the  alleged  absence 
of  the  titular  from  the  proceedings  before 
the  Sub-Commissioners.  There  was  no  evi- 
dence ex  facie  of  the  report  that  the  titular 
had  not  been  called,  although  his  name  did 
not  appear  thereon.  Further,  the  parties 
narrated  as  appearing  were  the  heritor  and 
the  tacksman,  and  their  representation  was 
suiflcient.  "The  presence  of  the  minister 
was  not  essential — Ministers  of  Old  Machar 
V.  The  Heritora,  Febmary  28, 1868,  6  Macph. 
504, 8  Macph.  (H.L.)  168 ;  Ministers  of  Camp- 
beUoum  v.  MacnetU,  June  3,  1801,  12  F.C. 
527,  Mor.  App.  Teinds,  No.  12,  aff-  February 
20, 1809 — nor  that  of  the  titular— Z)ean8  of 
Chapel  Royal  v.  Johnstone,  February  20, 
1867,  5  Macph.  414,  3  S.L.R.  234,  March  18, 
1869, 7  Macph.  (H.L.)  19;  Thomson  v.  Officers 
of  State,  Julv  20,  1763,  M.  10,687,  15,754; 
JJuke  of  Roxburgh  v.  Scott,  December  12, 
1744,  M.  16,741.  The  passage  in  Erskine 
(ii.  10,  35)  generally  cited  to  the  contrary 
applied  only  to  actions  in  the  Court  of 
Session  at  the  instance  of  a  heritor. 
The  Sub-Commissioners  reported  on  22nd 
June  1630.  The  order  from  the  High  Com- 
missioners was  not  reported  to  the  Sub- 
Commissioners  until  26th  March  1832,  and 
could  therefore  have  no  effect.  Further, 
the  order  was  obtained  at  the  instance  of 
Lord  Lauderdale,  whilst  the  titularity  in 
question  was  held  by  his  son  Lord  Mait- 
land.  As  to  the  alleged  dereliction  there 
was  no  proof.  On  the  contrary,  the  sub- 
valuation  had  been  acted  upon  in  any  cose 
since  1797.  There  was  no  evidence  that  the 
decree  of  1714  applied  to  the  lands  of  New- 
mills.  As  to  the  extent  of  the  lands  covered 
by  the  valuation,  the  expression  "30 acres" 
was  not  taxative.  Tne  tacksman  was 
claiming  a  valuation  of  his  whole  interest 
in  the  lauds  of  Newmills,  and  the  sub- 
valuation  had  been  acted  upon  as  covering 
the  whole  lands.  As  to  tne  principle  of 
valuation,  the  case  of  Burt  v.  Honie,  Janu- 
ary 12,  1878,  5  R.  445, 15  S.L.R.  472,  did  not 
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apply.  This  was  not  a  case  of  land  with- 
drawn from  its  agricultural  use — Oleniyon 
V.  Clark,  Noyember  15,  1842,  5  D.  60 ;  Lear- 
month  V.  City  of  Edinburgh,  December  3, 
1867,  20  D.  190,  June  1,  1850,  21  D.  880. 

Argued  for  respondent— Tlie  Bub-valuation 
was  invalid.  The  presence  of  the  titular 
was  essential,  and  not  only  had  he  not  been 
called  but  he  had  offered  active  opposition 
to  the  sub-valuation,  and  never  acquiesced 
in  it— Speir  v.  D'Ereahy,  January  16,  1891, 
18  B.  407,  28  S.L.R.  277;  Mansfield  v. 
Stewart,  January  30,  1880,  7  B.  552,  17 
S.L1.K.  368.  Especially  the  decree  of  the 
High  Commissioners  of  1632  and  the  valua- 
tion of  1714  showed  the  abandonment  of 
the  sub-valuation  — Gonnell  on  Teinds,  i. 
276,  286;  Forbes  on  Tithes,  401.  The  tack 
covered  only  part  of  the  lands  of  Newmills ; 
other  parts  of  the  land  were  not  in 
the  tack,  and  the  tacksman  had  no 
interest  to  procure  a  valuation  of  these. 
The  valuation  expressly  limited  the  lands 
valued  to  "90  acres."  The  remainder  of 
the  lands  were  unvalued.  As  to  the  prin- 
ciple of  valuation,  the  rule  laid  down  iu 
Burt  v.  Home,  supra,  must  be  held  to 
apply.  The  ground  had  been  diverted  from 
agricultural  uses.  The  rent  of  the  wood- 
lands must  be  taken  as  that  which  those 
lands  would  bear  if  under  crop.  The  valua- 
tion of  the  common  agent  should  be  held 
to  apply  to  the  lands  other  than  wood- 
lands—Scott V.  Kerr,  July  15,  1837,  2  Sh. 
and  M'L.  968. 

At  advising — 

Lord  President  —  In  the  locality  of 
Haddington  various  questions  have  arisen 
between  the  Earl  of  Wemyss,  who  is  pro- 
prietor of  several  portions  of  land  lying 
within  the  parish,  and  Mr  Baird  of  Leunox- 
love,  who  has  the  double  position  of  being 
a  co-heritor  with  Lord  Wemyss  and  also  or 
being  titular  of  certain  of  the  teinds  of  the 
lands  of  the  parish  —  I  say  certain  of  the 
teinds,  as  it  is  the  fact  that  there  are  two  if 
not  three  titularitles  in  the  parish.  These 
questions  were  brought  to  a  precise  issue 
by  means  of  objections  stated  by  Mr  Baird 
to  the  interim  locality  as  drawn  up  by  the 
common  agent.  Tlie  Lord  Ordinary  has 
disposed  of  these  objections.  Iu  several  of 
his  findings  the  parties  have  acquiesced. 
But  a  reclaiming  note  has  l)een  Drought 
and  insisted  in  with  regard  to  certain  of 
the  findings. 

The  points  raised  are  three  in  number, 
and  may  be  stated  as  follows :  —  Lord 
Wemyss  is  admittedly  proprietor  of  lands 
designated  in  his  titles  as  the  Teuandry  of 
Newmllus,  and  comprising  various  parcels 
of  land,  all  of  which  at  present  form  part  of 
the  park  and  policies  or  the  mansion-house 
of  Araisfleld.  The  estate  known  at  present 
as  Araisfleld  was  formed  in  1720  oy  the 
agglomeration  of  several  properties,  but 
the  nucleus  of  It  consisted  of  the  estate  of 
Newmilns,  and  since  its  formation  the  park 
has  been  used  as  parks  attached  to  a 
mansion-house  ordinarily  are,  i.e.,  kept  in 
permanent  pasture  and  interspewed  with 

Slantatlons.      The   Earl  of  Wemvss   pro- 
uces  a  report  made  by  the  Sub-Commis- 


sioners of  the  Presbytery  of  Haddington, 
dated  26th  July  1690,  which  values  the 
teinds  of  the  lands  of  Newmilns,  which  it 
describes  as  extending  to  30  acres,  at  a 
certain  quantity  of  victual,  and  he  con- 
tends that  no  more  teind  can  be  demanded 
from  him  than  that  amount  of  victual. 
The  common  a^nt  gave  effect  to  this  con- 
tention, following  In  this  respect  what  had 
been  done  in  the  state  of  temds  in  all  the 
localities  since  1799.  Mr  Baird  objects— 
(1)  that  the  sub-valuation  cannot  be  ap- 
proved, and  consequently  can  have  no 
effect  given  to  it,  and  (2)  that  it  only 
applies  to  30  acres,  whereas  Lord  Wemyss  s 
lands  are  much  larger  in  extent;  and  this 
raises  the  two  first  questions  in  the  case. 
The  Lord  Ordinary  sustained  the  first 
objection,  and  held  that  the  sub-valuation 
must  be  disreg^aided.  This  made  it  un- 
necessary for  him  to  determine  the  second 
qiiestion,  but  at  once  opened  the  way  for 
tne  third,  which  was — how  should  the  teind 
of  the  lands  be  stated  ?  Mr  Baird  contends 
that,  being  unvalued,  it  must,  on  the  auttio- 
rlty  of  the  case  of  Burt,  be  stated  as  the 
fifth  of  an  assumed  rental  If  the  whole  land 
were  under  corn.  Lord  Wemyss,  on  the 
other  hand,  contends  that  the  land  must 
be  taken  as  practically  occupied  for  the 
purpose  of  growing  graaa,  and  that  there- 
lore  the  rental  must  be  taken  as  at  what 
actually  is  got,  or  would  be  got,  for  ti^e 

frazings  as  they  exist.  The  Lord  Ordinary 
as  sustained  Mr  Baird's  contention. 

It  is  familiar  practice  that  in  localities 
effect  is  given  to  reports  of  sub-valuation 
to  whose  approval  no  objection  could  be 
stated.  At  the  same  time,  in  strictness 
this  ought  not  to  be  so,  for  until  approved 
a  report  of  a  sub-valuation  is  of  no  avail 
whatever.  Accordingly,  in  order  to  put 
himself  in  a  correct  position.  Lord  Wemyss 
has  raised  before  your  Lordships,  as  Com- 
missioners of  Teinds,  a  process  of  valuation 
and  approbation  of  the  sub- valuation,  and 
a  motion  was  made  to  sist  the  present 
process  until  that  matter  was  determined. 
However  as,  on  the  one  hand,  the  Lord 
Ordinary  has  given  judgment  on  the  merits, 
and  the  objector  by  his  minute  intimated 
that  he  waived  any  technical  right  to 
object  to  the  sub-valuation  as  unapproved, 
and  as,  on  the  other,  it  was  clear  that  the 
objector  being  titular  would  have  a  clear 
title  and  interest  to  appear  and  oppose  the 
approbation,  it  seemed  unnecessary  to  your 
Lordships  to  take  that  step.  Our  judgment 
in  the  present  case  will  practically  deter- 
mine that  in  the  approbation. 

_  Adverting  now  to  the  first  standing  ques- 
tion the  Lord  Ordinary  has  pronounced 
against  the  sub- valuation,  and  the  g^unds 
of  his  Lordship's  judgment  are  shortly 
stated  by  him  thus : — "  It  is  certain  that 
this  valuation  was  obtained  by  the  tacks- 
man of  the  teinds  in  the  absence  of  the 
titular.  There  have  been  cases  in  which, 
on  the  construction  of  old  sub-valuations, 
it  has  been  held  either  that  the  titular  most 
be  presumed  to  have  had  notice  and  to 
have  acquiesced,  or  that  the  relations 
between  him  and  the  tacksman  were  such 
as  to  make   the   valuation  binding  upon 
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him.  But  the  present  case  is  exceptional 
in  this  respect,  that  it  clearly  appears  that 
the  titular  disapproved  of  tne  tacksman's 
proceedings  and  took  the  ordinary  steps  to 
nave  them  stopped  bj  obtaining  an  order 
of  the  High  Commission  to  that  effect, 
which  was  auly  intimated  to  and  observed 
by  the  Sub-Commissioners.  It  is  entirely 
in  accordance  with  this  view  that  in  1714, 
in  an  action  of  valuation  and  sale  of  the 
teinds  of  certain  lands  included  in  the  sub- 
valuation  of  1630,  there  was  produced  and 
founded  on,  not  the  sub- valuation,  but  a 
valuation  of  the  High  Commission  in  1682." 
I  am  unable  to  agree  with  the  Lord  Ordi- 
nary in  this  matter.  His  Lordship  does 
not  actuallv  si^y  that  the  absence  of  the 
titular  would  be  fatal  to  the  sub- valuation. 
The  counsel  for  the  objector,  however,  so 
argued.  I  am  clearly  of  opinion  that  this 
is  not  so.  The  point  was  expressly  decided 
so  long  ago  as  1763  in  the  case  of  Thomiaorn 
V.  Officers  of  State.  That  judgment  was 
approved  of  by  Lord  President  Inglis  in 
Mtniaters  of  Old  Machar  v.  Beruora  (6 
Macph.  604,  at  521),  and  though  that  case 
was  reversed  in  the  House  of  Lords,  the 
grounds  of  reversal  in  no  way  affect  that 
portion  of  the  Lord  President  Inglis' 
opinion.  But  further  and  on  principle  the 
contention  of  the  objector  would  seem  to 
have  nothing  to  support  it.  I  need  not  go 
over  again  the  oft  told  history  of  the  true 
position  of  the  Sub-Commissioners.  It  will 
all  be  found  in  the  judgments  in  the  Old 
Machar  case  in  the  House  of  Lords.  Suffice 
it  to  B&j  that  the  Sub-Commission  was  put 
in  motion  by  the  King  and  could  at  any 
time  sit  of  their  own  desire ;  that  the  pro- 
ceedings before  them  were  in  no  proper 
sense  of  the  word  a  iudicial  process; 
and  that — provided  that  the  tacksman  is  as 
here  present— there  is  not  even  the  possible 
suggestion  that  the  titular's  interests  were 
not  properly  attended  to,  the  interest  of 
his  own  tacksman  being  trulv  identical 
with  his.  The  true  ground  or  the  Lord 
Ordinary's  judgment  nere  consists  in  the 
conclusion  he  comes  to  that  the  proceed- 
ings before  the  Sub-Commissioners  were 
"stopped"  by  the  titular  "taking  the 
ordinary  steps  "  of  obtaining  an  order  from 
the  High  Commission  to  make  them  desist. 
So  far  as  "  ordinary  steps  "  are  concerned, 
I  cannot  say  that  I  think  a  proceeding  of 
the  kind  was  at  all  ordinary ;  and  that  an 
order  was  obtained  from  the  High  Commis- 
sion at  all  must  I  think  be  ascribed  to  what 
we  know  historically  of  the  somewhat 
dominant  position  of  the  Earl  of  Lauder- 
dale. But  how  does  the  matter  stand '1' 
Tlie  sole  evidence  is  derived  from  a  portion 
of  the  report  of  the  said  Sub-Commissioners, 
which  is  as  follows : — "  The  qlke  day  c'perit 
p'solie  in  pns  of  the  saids  SuD-Commission- 
eris  Wm.  Galrnes  of  Pilmui-e  quha  in  name 
and  behalf  of  ane  Noble  Erie  John  erle  of 
Lauderdaill  pducit  an  act  of  ye  Commis- 
sioneris  nomt  be  his  Matie  for  surrenderis 
and  teinds  grantit  in  favor  of  the  said  Erie 
beiring  in  effect  that  he  for  ye  better  tryell 
of  the  trew  worth  of  ye  teinds  yt  he  hes  of 
uyris  menis  lands  wes  c'tent  to  refer  ye 
availe  &  quantitue  of  ye  saids  teinds  to  ye 


aiths  of  veritie  of  ye  heritors  of  lands  jrof 
he  hes  ryt  to  ye  teinds  qlk  declaratioun 
maid  &  cours  taken  be  ye  said  erle  ye  saids 
c'missioneris  allowed  and  yrfor  ordainit 
him  to  have  Iris  to  charge  ye  saids  heritors 
to  c'peir  befor  thame  to  give  yr  aithis  of 
veritie  upoun  ye  just  and  trew  avaiU  of  ye 
lands  yrof  he  has  ye  teinds  wt  certiftcs/- 
tioun  and  they  failzie  ye  samen  sail  be 
referrit  to  his  aith  of  veritie  as  ye  samen 
act  of  ye  dait  at  Edr  ye  xxviii  day  of  Jar. 
1620  zeiris  at  mair  lenth  p'portis  desyring 
thairfor  they  wald  desist  fra  taking  tryell 
of  ye  worth  of  ye  teinds  of  ony  menis  lands 
yrof  he  hes  ye  teinds  wt  in  ye  said  presby- 
terie  c'forme  to  qlke  desyre  and_  for  obedi- 
.ence  to  ye  said  Act  of  ye  saids  c'misrs 
discharges  yr  offr  &  yr  fiscall  to  sumond 
or  cause  be  sumonit  and  warnit  or  ch«rgit 
agen  ye  said  Erie  as  having  ryt  to  ye  teinds 
of  uyreis  menis  lands  wt  in  ye  said  presby- 
terie  nor  yat  ye  heritors  of  ye  said  lands  for 
trying  of  ye  availl  of  the  said  teinds  desup 
Act." 

Now  it  is  certain  that  in  1690  the  titular 
of  the  lands  was  formally  not  Lord  Lauder- 
dale but  his  son  Lord  Maitland.  It  may 
have  been — and  it  is  said  by  the  objector 
to  have  been  the  case — that  this  was  just  an 
arrangement  which  Lord  Lauderdale  had 
for  some  unknown  reason  made  for  his  own 
convenience,  fie  that  as  it  may  the  formal 
title  is  as  I  have  said,  and  it  is  consequently 
not  clear  that  the  direction  of  the  Act 
applies  to  these  lands  at  all. 

But  further,  your  Lordships  will  observe 
that  though  the  date  of  the  High  Commis- 
sion's Act  is  given  as  28th  January  1620,  it 
is  not  produced  to  the  Sub-Commissioners 
till  26th  March  1632.  So  far,  therefore,  as 
these  lands  were  concerned  the  Sub-Commis- 
sioners bad  not  been  stopped  but  had  valued 
them  in  1630.  And  having  valued  them  in 
IflSO  there  was  nothing  more  for  the  Sub- 
Commissioners  to  do  except  to  report, 
which  they  did.  And  if  confirmation  of 
the  view  that  the  sub-valuation  quoad  the 
lands  had  not  been  effected  by  the  action  of 
the  Elarl  of  Lauderdale,  it  is  conclusively 
given  by  the  fact  that  we  have  here  an 
official  extract  of  the  sub-valuation  (the 
heading  "  decree  "  as  printed  by  the  parties 
seems  to  me  incorrect)  given  out  by  the 
clerk  of  the  Commission,  who  was  appointed 
in  1633,  i.e.,  a  year  after  the  handing  in  of 
the  Act  of  1^ 

If  we  proceed  to  speculate,  it  might  well 
be  the  case  that  if,  say  in  1633  or  1631,  the 
heritor  had  proceeded  to  ask  the  High 
Commission  to  approbate  the  sub-valua- 
tion of  1630,  the  Earl  of  Lauderdale  if  he 
thought  it  to  his  interest  might  have  had 
influence  enough  to  stop  that  particular 
sub-valuation  being  approbated.  But  what 
is  there  in  that?  There  are  many  objec- 
tions— for  example,  i/nter  alia,  a  pure  objec- 
tion on  the  value  itself— which  the  High 
Commission  at  that  time  might  have  enter- 
tained. But  all  that  is  impossible  now. 
The  truth  is  that  as  soon  as  it  was  decided 
that  the  present  Court  of  Teinds  could, 
after  the  lapse  of  hundreds  of  years,  ap- 
prove the  valuation  of  the  Sub-Commis- 
sions, many  of  the  objections  to  approbation 
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which  were  available  at  the  time  became 
practically  noa-existeut.  And  accordingly 
it  has  now  been  decided  for  upwai-ds  of  \m 
years  that  the  Court  must  approve,  pro- 
vided that  no  intrinsic  objection  can  be 
shown  to  the  snb-report,  that  it  can  be 
shown  that  the  identity  of  the  lands  can 
be  made  out,  and  that  dereliction  of  the 
sub-report  cannot  be  shewn  against  the 
party  seeking  to  approve. 

Dereliction  is  indeed  alleged  in  this  case 
by  the  objector,  and  the  evidence  he  ad- 
duces of  it  is  that  in  some  valuation  pro- 
ceedings in  1714  there  is  mention  made  of 
certain  persons  producing  a  decreet  of 
valuation  of  the  High  Commission  in  1633 
of  the  lands  of  Niingate.  Now,  doubtless  a 
valuation  by  the  High  Commission  infers 
dereliction  of  a  sub-valuation.  But  the 
onus  of  showing  dereliction  lies  on  the 
objector.  I  do  not  think  that  onus  is  dis- 
charged when  he  cannot  produce  the  decree 
of  valuation,  hut  only  a  reference  to  it,  and 
when  that  reference  does  not  in  terms  refer 
to  the  same  lands.  It  may  very  well  be 
that  the  lands  of  Newmylns  lay  in  the 
territory  of  Nungait,  but  whether  a  valua- 
tion of  the  teinds  of  the  Nungait  was  or 
was  not  a  valuation  of  the  teinds  of  each 
separate  parcel  of  lands  which  could  be 
described  as  within  the  territory  of  the 
Nungait  is  quite  another  affair,  and  one 
whidi  cannot  possibly  be  cleared  up  with- 
out the  text  of  the  decree  itself. 

Accordingly,  on  this  branch  of  the  case  I 
disagree  with  the  Lord  Ordinary.  I  think 
no  good  objection  has  been  shown  to  the 
sub-valuation,  and  that  it  falls  to  be 
approved. 

This  makes  it  necessary  to  consider  the 
c[nestion  which  the  Lord  Ordinary  by  his 
judgment  was  absolved  from  considering, 
viz.,  to  what  extent  of  lands  does  the  sub- 
valuation  apply.  On  this  point  I  shall  be 
very  brief.  The  sub-valuation  explicitly 
states  that  it  values  Newmills  extending  to 
30  acres.  I  do  not  say  that  it  might  not  be 
possible  to  show  that  other  lands  than  New- 
mills  proper  fell  within  it.  But  prima 
facie  it  must  he  construed  according  to  its 
tenor,  and  I  do  not  think  that  the  conde- 
scendence has  in  any  way  given  us  materials 
for  extending  the  natural  meaning  of  the 
words.  I  hold  therefore  that  the  valuation 
covers  30  acres  of  Newmills  only. 

The  third  question  therefore  remains 
with  regai-d  to  the  remanent  lands  which 
the  Lord  Oi-dinary  decided  as  to  the  whole, 
viz.,  what  is  the  principle  of  valuation? 
On  this  part  of  the  case  tne  Lord  Oi-dinary 
thought  himself  bound  by  the  decision  of 
the  majority  of  the  whole  Court  in  the 
Calton  case— Burt  v.  Home— and  decided 
that  the  teind  must  be  valued  as  at  a  fifth 
of  the  rent  which  the  land  would  bring  if  it 
were  let  for  corn  crops. 

I  wish  to  say  emphatically  that  I  have 
never  been  able  to  reconcile  my  own  opinion 
to  that  of  the  raajoi'itj^  of  the  Court  in  the 
cane  ot  Calton.  I  entirely  agree  with  Lord 
Adam  in  that  case,  and  I  humbly  think 
that  the  judgment  of  Lord  Craighilf,  which 
may  be  taken  as  a  type  of  the  judgments  of 
the  majority,  confuses  the  question  of  the 


exemption  from  telndability— for  which  no 
one,  as  I  underatand  it,  contended — with 
the  question  of  what  kind  of  rent  is  the 
rent  and  constant  rent  named  by  the  two 
statutes  of  1033.  At  the  same  time  that 
judg^entisajudgmentof  the  Whole  Court, 
and  is  binding  on  me  unless  it  is  annulled 
by  the  House  of  Lords.  I  am,  however, 
only  bound  to  follow  it  so  far  as  it  is  a 
decision.  I  am  not  bound  by  what  may  be 
the  logical  conclusion  to  be  drawn  from  the 
dicta  of  the  majority  with  whom  I  do  not 
agree. 

Now  the  decision  in  that  case  covers  two 
points,  and  two  only.  It  decided  (1)  that 
the  lands  of  a  heritor  which  had  in  times 
past  borne  fruits  were  still. liable  to  teind, 
although  being  covered  with  houses  they 
were  not  de  facto  yielding  fruits,  and  (2) 
that  the  rent  of  such  lands  was  to  be 
calculated  as  if  they  were  at  present  under 
corn. 

It  is  by  turning  the  second  branch  of  the 
decision  into  an  absolutely  general  proposi- 
tion that  the  Lord  Ordinary  has  reached 
the  present  result.  The  facts  here  are  quite 
different.  In  that  case  the  lands  were 
admittedly  bearing  no  fruits.  Here  they 
admittedly  are,  for  they  are  growing  fntss, 
i.e.,  the  lands  are  in  exactly  the  position  of 
the  lands  in  the  Glenlyon  case.  Now  no 
one  has  ever  supposed  that  the  sequel  of 
the  Glenlyon  case  was  that  part  of  the  old 
forest  of  Athol  was  calculated  as  to  what  it 
would  bring  as  com  land.  And  further, 
the  practice  of  every  locality  in  the  country 
is  the  other  way.  When  land  is  occupied 
as  country  land  ordinarily  is,  i.e.,  partly  in 
corn  land, partly  in  pasture,  partly  in  plan- 
tations, it  IS  the  actual  i-ental  that  is  taken. 
No  one  so  far  as  I  know  ever  heard  of  a 
new  and  fictitious  rental  being  evolved 
from  a  valuation  made  upon  the  assump- 
tion that  the  whole  land  was  put  under 
corn  crop.  Such  a  result  might  be  attained, 
I  can  well  see,  from  a  logical  extension  of 
the  dicta  of  the  majority  in  the  Calton 
case.  That  such  a  logical  extension  would 
upset  the  practice  01  every  locality  in  the 
country,  and  render  nugatory  the  pages  of 
decisions  in  Morison  and  the  comments  of 
Krskine  which  are  occupied  with  what  do 
and  what  do  not  form  good  deductions 
from  teindable  rental,  fortifies  me  in  my 
opinion  that  the  judgment  was  wrong,  but 
does  not,  I  think,  force  me  to  accept  more 
than  the  actual  decision. 

I  am  therefore  of  opinion  that  on  these 
matters  the  interlocutor  of  the  Lord  Ordi- 
nary should  be  altered,  and  that  the  teinds 
should  be  valued  as  at  a  fifth  of  the  rent 
which  would  be  got  for  the  subjects  so  far 
as  they  consist  of  grazings  and  plantations 
in  tbeir  actual  condition. 

LoBD  M'Labbn— I  a^p«e  with  your  Lord- 
ship on  all  the  points  in  this  case.  I  wish 
only  to  make  an  observation  on  the  last 

Eoint.  The  law  of  teinds,  like  every  other 
ranch  of  law,  must  take  account  of  the 
industrial  and  social  arrangements  of  the 
country.  In  considering  how  teinds  are  to 
be  levied  we  must  take  into  account  the  in- 
dustrial development  of  the  country.     In 
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some  countries  there  are  forest  lands 
ovmed  by  the  Government,  but  in  our 
country  forests  and  plantations  in  general 
sace  private  property,  and  in  the  case  of 
estates  of  any  considerable  extent  there  is  a 
residence  or  mansion-house  with  a  tract  of 
land  kept  underwood  and  grassimmediately 
surrounding  the  mansion-house,  which  in 
Scotland  is  called  the  policy.  These  policies 
have  never  been  treated  as  teindaole  sub- 
jects except  in  so  far  as  they  may  consist 
of  a  home  farm. 

That  being  the  character  of  the  land  in 
question  in  this  case,  it  is  said  that,  on  the 
authority  of  the  Calton  case,  it  should  now 
for  the  first  time  be  treated  as  a  teind- 
producing  subject.  I  shai-e  with  your 
Lordship  the  doubts  you  have  expressed  as 
to  the  validity  of  the  reasoning  of  the 
majority  of  the  Court  in  that  case,  and  it 
does  not  appear  to  me  that  in  any  fair 
sense  the  decision  in  that  case  can  rule  a 
question  like  the  present.  What  was  de- 
cided there  was  that  where  you  have  a 
process  of  conversion  going  on  before  youi- 
eyes  by  which  arable  land  yielding  tithe  is 
being  converted  into  streets  of  houses,  the 
parson  or  the  titular  is  not  to  lose  his  tithe 
because  of  this  conversion.  But  it  is  a 
different  thing  to  say  that  you  are  to 
institute  a  historical  inquiry  into  the  use  of 
the  land  for  the  purpose  of  establishing 
that  at  some  remote  period  the  land  was  in 
a  condition  that  would  make  it  subject  to 
tithe.  How  far  back  is  this  inquiry  to  be 
carried?  I  suppose,  if  necessary,  to  the 
beginning  of  the  Christian  era.  I  really 
see  no  possible  limits  to  the  extension  of 
such  an  inquiry,  and  I  agree  that  the 
principle  of  the  Calton  case  does  not  com- 
pel us  to  hold  that  the  land  in  dispute  was 
originally  arable  land  and  is  therefore  to 
be  treated  as  a  teindable  subject. 

Lord  Kinnbak— I  a^ree  with  all  that 
your  Lordship  has  said,  and  I  think  it 
quite  unnecessary  to  go  over  again  in  detail 
grounds  of  judgment  which  have  been  fully 
explained.  But  there  are  two  leading  points 
of  general  importance  as  to  which  I  desire 
to  express  my  own  opinion. 

In  the  first  place,  I  think  it  clear  that  the 
objection  founded  on  the  supjKJsed  absence 
of  the  titular  cannot  be  sustained  without 
disregarding  the  doctrine  laid  down  by  the 
House  of  Lords  in  the  cases  of  the  Deans  of 
the  Chapel  Royal  and  of  the  tfiniatersofOld 
Machar.  The  principle  which  must  govern 
the  decision  of  all  such  questions  in  future 
is  that  the  validity  of  valuations  either  by 
the  Sub-Commissioners,  or  by  the  High 
Commission  before  1707,  is  not  to  be  tried 
by  the  same  rules  as  are  applicable  to 
judicial  proceeding^.  It  is  not,  therefore, 
a  conclusive  objection  to  the  validity  of  a 
valuation  that  the  titular  does  not  appear 
on  the  face  of  the  proceedings  to  have  been 
summoned,  because  that,  ir  it  were  neces- 
sary, may  be  assumed  to  have  been  done 
although  it  has  not  been  recorded,  and  also 
because  a  perfectly  good  valuation  may 
have  been  made  even  although  the  titular 
was  in  fact  no  party  to  the  proceedings. 
The  reasons  for  both  propositions  are  to  be 


found  in  the  learned  exposition  of  the  his- 
tory and  constitution  01  these  Commissions 
which  was  given  by  Lord  Curriehill  in  the 
cases  cited.  As  regards  the  Sub-Commis- 
sioners, Lord  President  Inglis  points  out 
that  these  were  not  persons  to  whom  the 
exercise  of  any  precise  judicial  functions 
could  have  been  very  well  committed. 
They  were  not  lawyers.  They  were  either 
country  gentlemen  or  members  of  the  pres- 
bytery of  the  bounds.  They  were  not  per- 
sona acquainted  with  the  forms  of  process, 
and  could  not  be  expected  to  conform  them- 
selves thereto  in  all  i-espects,  and  the  duty 
which  was  committed  to  them  was  not  to 
pronounce  any  judgment  but  to  inquire 
and  report  to  the  High  Commission.  These 
observations  are  directly  applicable,  because 
the  document  we  are  to  construe  is  the  re- 
port of  a  Sub-Commission.  But  there  is 
another  reason  which  rests  perhaps  upon 
more  fundamental  considerations,  and  is 
equally  applicable  to  the  High  Commis- 
sion ;  and  that  is  that  these  bodies  were 
not  judicial  tribunals  en^ged  in  trying 
private  law-suits  between  litigating  parties, 
but  Royal  or  Statutory  Commissions  con- 
ducting a  public  inquest,  and  required  to 
collect  information  by  their  own  methods 
on  a  matter  of  public  interest.  It  is  true 
that  the  High  Commission  had  executive 
powers  as  well  as  powers  of  inquiry. 
But  they  were  not  therefore  tied  down  to 
the  procedure  of  the  courts  of  law.  In  an 
ordinary  litigation  the  parties  are  solely 
responsible  tor  the  conduct  of  their  own 
causes,  and  persons  who  were  not  parties 
before  the  Court  are  not  to  be  prejudiced 
by  the  decision.  But  the  Commissions  were 
required  to  ascertain  and  determine  the 
value  of  teinds,  whether  the  parties  im- 
mediately interested  came  before  them  or 
not.  This  appears  from  the  express  terms 
of  the  Commission  of  2nd  February  1629,  by 
which  the  Sub-Commissioners,  whose  re- 
port we  are  now  considering,  are  charged 
"to  inform  themselves  by  all  the  lawful 
wayes  and  means  they  can  of  the  just  and 
constant  worth  of  the  teinds  both  great 
and  small,"  and  "  with  power  to  call  all 
parties  having  interest  in  the  valuations 
'and  if  both  parties  be  present  to  proceed 
to  their  trial  without  citation,'  .  .  .  and  if 
the  parties  be  not  present,  with  power  to 
direct  their  own  precepts  and  cause  charge 
the  saids  persons  personally  if  they  can  be 
apprehended,  and  failing  thereof  by  open 
proclamation  to  bear  and  see  the  said  valua- 
tion tried  and  declared ;  .  .  .  and  if  neither 
titular  nor  heritor  will  compear,"  the  Sub- 
Commissioners  are  empowered  to  choose  a 
procurator-fiscal  and  to  authorise  him  with 
their  warrant  "  to  pursue  and  follow  out 
the  probation  and  valuation  of  the  teinds 
concerning  those"  who  delay  or  refuse  to 
insist.  To  prevent  injustice,  therefore,  the 
persons  interested  were  to  have  due  notice 
of  the  proceedings,  but  if  they  did  not 
appear  and  look  after  their  interests  for 
themselves,  the  valuation  was  not  to  be 
hindered,  but  the  Sub-Commissioners  were 
to  proceed  with  the  assistance,  if  necessary, 
of  a  procurator-fiscal  of  their  own  appoint- 
ment.   The  legal  consequence  of  all  this,  as 
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it  is  expounded  in  the  cases  cited,  is  tiiat  a 
sub- valuation  cannot  be  set  aside  as  invalid 
because  it  does  not  appear  on  the  face  of 
the  record  tliat  the  titular  was  cited  or 
that  he  took  part  in  the  proceedings.  In 
the  first  place,  it  must  be  assumed  that  the 
proper  steps  were  taken  for  giving  him  due 
notice  that  his  teinds  were  to  be  valued ; 
and  in  the  second  place,  if  he  did  not  appear, 
it  was  for  the  Siib-Commissioners  to  con- 
sider whether  the  interest  of  the  teind 
holders  was  sufficiently  protected  by  the 
presence  of  the  tacksman,  and  if  not, 
whether  they  should  appoint  a  procurator 
"  to  pursue  and  follow  out  the  valuation." 
Accordingly,  it  was  held  in  the  case  of 
Thomson,  to  which  your  Lordship  referred, 
and  a^ain  in  PringU  v.  The  Officers  of  State, 
that  it  was  not  essential  to  the  validity  of 
valuations  that  the  titulars  should  be  made 

Sarties  to  them;  and  in  both  cases  the 
efence  sustained  was  that  the  Sub-Com- 
missioners were  not  to  be  considered  as 
Courts  of  Judicature,  but  "  had  been  ap- 
pointed to  carry  into  execution  a  general 
and  public  measure  according  to  their  dis- 
cretion and  the  best  information  they  could 
procure."  These  cases  are  directly  in  point, 
and  the  principle  on  which  they  proceeded 
is  sanctioned  by  the  judgments  of  the  House 
of  Lords. 

But  it  is  said,  and  the  Lord  Ordinary  has 
held,  that  the  present  case  is  distinguishable, 
because  the  titular  disapproved  of  the  tacks- 
man's proceedings  and  took  the  ordinary 
steps  to  have  them  stopped  by  obtaining  an 
order  of  the  High  Commission  to  that 
effect,  which  was  duly  intimated  to  and 
observed  by  the  Sub-Commission.  I  must 
confess  that  I  do  not  know  on  what  autho- 
rity the  proceeding  of  the  titular  is  supposed 
to  nave  been  an  "ordinary  step."  But  I 
agree  with  what  your  Lordship  has  said 
about  that  procedure,  and  I  only  add 
that  the  report  of  it  is  too  vague  and 
general  to  justify  any  certain  conclusion 
as  to  its  intention  or  effect.  It  does  not 
appear  to  what  Commission  Lord  Lauder- 
dale appealed.  The  Act  of  the  Com- 
missioners in  his  favour  is  said  to  have 
been  dated  on  the  28th  of  January  1^9. 
The  Commission  under  which  the  valuar 
tion  in  question  was  made  was  not 
until  the  2nd  of  February  1629;  and  we 
know  that  before  that  date  a  variety  of 
valuations  had  been  made  under  previous 
Commissions  which  had  neither  the  autho- 
rity of  Parliament  nor  the  authority  of  the 
General  Submissions  on  which  the  King's 
decreet-arbitral  was  pronounced,  and  were 
therefore  of  no  force  or  effect  against  any 
one.  This  is  explained  in  the  judgment  of 
Lord  Justice-Clerk  Inglis  in  Dunlop  and 
Allan  V.  The  Commiegionera  of  Woods  and 
Forests.  But  it  is  more  material  that  at 
the  date  when  the  Sub-Commission  was 
moved  to  stay  the  procfeedings  for  valuing 
Lord  Lauderdale's  teinds  in  general,  i.e., 
the  26th  of  March  1632,  they  had  already 
completed  the  valuation  of  the  particular 
teinds  in  question.  A  stay  of  procedure 
in  1^  with  reference  to  teinds  described 
generally  as  Lord  Lauderdale's  teinds  of 


other  men's  lands,  could  in  my  opinion 
have  no  effect  upon  a  valuation  of  specific 
teinds  completed  in  1630. 

I  siigree  with  your  Lordship  also  as  to  the 
proper  method  of  estimating  the  value  of 
the  teinds  which  are  not  included  in  the 
report  of  the  Sub  -  Commissioners.  The 
dimculty  as  to  this  point — and  it  is  not 
inconsiderable — is  created  by  the  jud^ent 
in  Burt  v.  Borne.  That  case  is  binding  on 
this  Court  so  far  as  regards  the  actual 
decision.  But  I  agree  that,  considering  the 
difference  of  opinion  among  the  learned 
Judges  who  decided  it,  we  are  not  bound  to 
follow  out  to  their  logical  consequences  the 
opinions  of  the  majority  when  we  are  not 
ourselves  able  to  agree  with  them.  I  must 
say  that,  for  my  own  part,  I  agree  with  the 
opinions  of  Lord  Moncreiff,  Lord  Shand, 
and  Lord  Adam.  The  general  rule  of  onr 
law  is  that  the  teind  is  a  proportion  of  the 
fruits,  and  therefore  detyUum  fructuum 
and  not  fundi;  and  I  cannot  think  that 
Mr  Grskine's  doctrine  is  open  to  question 
when  he  says  that  even  after  valuation 
teinds  continue  to  be  debita  fructuum; 
for  the  valuation  does  no  more  than  ascer- 
tain the  value  of  the  tithe  without  altering 
its  nature.  Even  in  Burt  v.  Home  the 
learned  Judges  hardly  dispute  the  doctrine, 
although  the  decision  is  not  easily  to  be 
reconciled  with  it.  But  its  application  to 
the  process  of  valuation  is  illustrated  by 
various  decisions  cited  by  Mr  Elrskine, 
which  I  think  afford  sufficient  authority 
for  the  decision  of  the  present  question. 
Thus  he  observes  that  all  rent  paid  to  the 
landlord  is  not  necessarily  subject  to  tithe 
so  as  to  be  accounted  rent  in  the  valuation 
of  tithes,  for  as  orchards  produce  no  fruits 
that  are  the  subject  either  of  parsonage  or 
vicarage  tithe,  the  rent  due  by  the  tenant 
for  an  orchard  is  not  to  be  computed  in 
the  valuation.  So  he  says  that  a  moor 
is  deemed  to  be  pars  fundi,  and  of 
course  is  not  a  tithable  subject ;  and 
again  "as  tithes  are  due  only  from  the 
fruits  of  the  earth  and  not  from  the  rent  of 
houses,  which  are  not  tithable  subjects,  the 
rent  paid  for  supernumerary  houses  over 
and  skbove  what  is  necessary  for  the  farm 
is  to  be  deducted  from  the  rent  roll  in  the 
valuation."  In  like  manner.  Lord  Adam 
says  in  Burt  v.  Hovne — "In  many  cases 
there  are  woodlands,  more  or  less  exten- 
sive, on  the  lands,  which  are  excluded  from 
the  lease;  but  it  is  not  the  practice  to  put 
a  value  or  rent  upon  these  woodlands  with 
the  view  of  adding  the  value  to  the  rent 
before  striking  the  teind";  and  he  adds 
that  "to  ascertain  what  rent  the  ground 
on  which  a  wood  grows  would  bring 
if  let  for  agricultural  purposes,  on  the 
assumption  that  the  wo«d  was  removed, 
and  to  add  it  to  the  agricultural  rent, 
would  be  an  entire  novelty  in  teind  prac- 
tice." These  are  authorities  for  the  course 
which  is  proposed  by  your  Lordship,  and 
I  agree  with  the  reasons  already  g^ven  in 
support  of  it. 

Lord  Adam  had  retired  from  the  Bench 
before  the  advising. 
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The  Court  pronounced  this  interlocutor : — 
"  Recal  said  interlocutor  in  so  far  as 
it  sustains  the  objections  stated  in 
article  fifth  of  the  objections  for  Lord 
BlantVTe,  and  now  insisted  in  by  the 
said  William  Arthur  Baird  as  amended, 
and  the  finding  as  to  the  manner  the 
rent  or  value  of  the  lands  referred  to  in 
articles  fifth  and  sixth  of  said  objec- 
tions was  to  be  ascertained  :  Find  that 
the  lands  of  Newmills,  to  the  extent 
of  30  acres,  were,  by  the  report  of  the 
Sub-Commissioners  of  the  Fresbytery 
of  Haddington  dated  2eth  July  1630, 
valued  for  teind,  and  when  said  report 
is  approved  of,  effect  must  be  given  to 
the  valuation  accordingly:  Find  that 
in  ascertaining  the  rent  or  value  of  the 
unvalued  lands  belonging  to  Lord 
Wemjrss,  referred  to  in  article  sixth  of 
the  said  objections,  the  same  must  be 
ascertained  by  taking  one-fifth  of  the 
rent  or  annual  value  at  which  they 
were  or  could  have  been  let  in  their 
actual  condition,  and  with  these  find- 
ings remit  to  the  Lord  Ordinary  to 
proceed  with  the  cause:  Becal  said 
interlocutor  in  so  far  as  it  finds  the 
objector  William  Arthur  Baird  entitled 
to  expenses,  subject  to  a  deduction  of 
one-fourth  as  a  modification :  Quoad 
vUra  in  respect  the  reclaiming  note  is 
not  insisted  in  against  said  interlocutor, 
adhere  to  said  interlocutor:  Find  no 
expenses  due  to  or  by  either  party, 
and  decern." 

Counsel  for  the  Objector  and  Respondent 
—  Chree  —  Hon.  W.  Watson.  Agents  — 
Dundas  &  Wilson,  C.S. 

Counsel  for  the  Respondentand  Reclaimer 
— Fleming,  K.O.—Macphail.  Agents — Tods, 
Murray,  &  Jamieson,  W.S. 


COURT  OF  SESSION. 


Saturday,  May  26. 

SECOND    DIVISION. 

SHIELL'S  TRUSTEES  v.  SHIELL'S 

TRUSTEES, 

Succession — Vesting— Liferent — Fee — TAfe- 
rent  Interest — Entail  Amendment  (Scot- 
land) Act  1888  (31  and  32  Vict.  cap.  84), 
sec.  17 — Construction. 

The  Entail  Amendment  Act  1868,  sec- 
tion 17,  provides  that  it  shall  be  compe- 
tent to  constitute  by  trust  or  otherwise 
a  liferent  interest  in  moveable  estate  in 
favour  only  of  a  party  in  life  at  the 
date  of  the  deed  (in  the  case  of  a  testa- 
mentary deed  the  death  of  the  granter), 
and  where  any  moveable  estate  shall, 
by  virtue  of  any  deed  dated  after  the 
imesing  of  the  Act,  be  held  in  liferent 
by  or  for  behoof  of  a  partv  of  full  age 
bom  after  the  date  of  such  deed,  such 
moveable  estate  shall  belong  absolutely 
to  such  party. 


A  testator,  who  died  in  1876,  by  his 
trust  disposition  and  settlementdirected 
that  the  income  of  his  estate  should  be 
divided  equally  among  his  four  chil- 
dren, the  issue  of  any  who  might  pre- 
decease the  period  or  the  payment  of 
the  capital  to  receive  their  parent's 
share  of  income,  under  burden  of  an 
annuity  to  the  widow  or  widower  of 
such  predeceasing  child.  On  the  death 
of  all  his  children  his  whole  means 
were  to  be  divided  among  his  grand- 
children then  alive,  and  the  issue  of 
such  as  might  have  predeceased,  pav- 
ment  being  made  on  their  respectively 
attaining  twenty-one  years.  In  the 
event  of  any  of  his  sons  or  daughters 
dying  without  issue,  their  portion  of 
the  income  was  to  be  divided  among 
their  surviving  brothers  and  sistors, 
and  the  capital  of  such  portions  was  to 
be  equally  divided  among  his  grand- 
children and  their  issue,  as  before  pro- 
vided, at  the  period  of  division. 

The  testator  was  survived  by  four 
sons,  one  of  whom.  A,  died  in  1895,  sur- 
vived by  a  widow  and  four  sons,  one  of 
whom,  B,  bom  in  1878,  died  in  1906, 
after  attaining  majority.  The  income 
was  paid  by  tne  trustees  to  the  testa- 
tor's tour  sons  while  alive,  and  after  A's 
death  his  share  of  income,  less  an  an- 
nuity to  his  widow,  was  divided  among 
his  four  sons  until  the  death  of  B. 

In  a  special  case  brought  to  deter- 
mine B's  rights  at  the  date  of  his  death 
in  his  grandfather's  estate,  held  that 
his   interest  under  the   trust  disposi- 
tion and  settlement  was  not  a  liferent 
interest  but  a  contingent  right  of  fee, 
and  that  accordingly  he  had  not  ac- 
quired by  virtue  of  section  17  of  the 
Entail   Amendment    Act    of    1888   an 
absolute  right  of  property  in  any  por- 
tion of  his  grandiather's  estate  w-faen 
he  attained  majority. 
Section  17  of  the  Entail  Amendment  (Scot- 
land) Act  1868  enacts— "Prom  and  after 
the  passing  of  this  Act  it  shall  be  compe- 
tent to  constitute  or  reserve,  by  means  of 
a  trust  or  otherwise,  a  liferent  interest  in 
moveable  and  personal  estate  in  Scotland 
in  favour  only  of  a  party  in  life  at  the  date 
of  the  deed  constituting  or  reserving  such 
liferent,  and  where  any  moveable  or  per- 
sonal estate  in  Scotland  shall,  by  virtue  of 
any  deed  dated  after  the  passing  of  this 
Act  (and  the  date  of  any  testamentary  or 
mortis  causa  deed  shall  be  taken  to  be  date 
of  the  death  of  the  grantor,  and  the  date  of 
any  contract  of  marriage  shall  be  taken  to 
be  the  date  of  the  dissolution  of  the  mar- 
riage), be  held  in  liferent  by  or  for  behoof  of 
a  party  of  full  age  bom  after  the  date  of 
such  deed,  such  moveable  or  personal  estate 
shall  belong  absolijtely  to  such  party,  and 
where  such  estate  stands  invested  m  the 
name  of  any  trustees,  such  trustees  shall  be 
bound    to  deliver,  make  over,   or  convey 
such  estate  to  such  party :   Provided  always 
that  where  more  persons  than  one  are  in- 
terested in  the  moveable  or  personal  estate 
held  by  trustees  as  hereinbefore  mentioned, 
all  the  expenses  connected  with  the  trans- 
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ference  of  a  portion  of  such  estate  to  any  of 
the  beneflciai-ies  in  terms  of  this  Act  shall 
be  borne  by  the  beneficiary  in  whose 
favour  the  transference  is  made." 

This  was  a  special  case  brought  to  deter- 
mine certain  questions  which  arose  out  of 
the  trust-disposition  and  settlement  of  the 
late  John  Sniell  of  Smithfleld,  solicitor, 
Dundee,  dated  25th  July  1871,  who  died  on 
6th  July  1875. 

The  fow/rievixth  purpose  of  the  trust- 
disposition  was  in  the  following  terms : — 
"I  dii-ect  my  said  trusti'es  or  ti'ustee  on 
my  death  to  manage  my  said  means 
and  estate  as  a  whole,  and  to  apportion 
the  free  proceeds  thereof,  after  deduct- 
ing all  needful  costs  and  charges,  and 
the  annuities  and  others  foresaid  as  fol- 
lows, videlicU,  the  interest  or  revenue 
derived  from  a  sum  of  £15,000  to  be  set 
apart  and  paid  to  each  of  my  sons  (subject 
to  the  foregoing  deduction  as  to  the  Bank 
Street  property  if  acquired  by  my  son 
John)  and  my  daughters,  the  issue  of  any 
of  my  children  who  may  predecease  receiv- 
ing their  [uirent's  share,  and  that  half- 
yearly,  at  the  terms  of  Whitsunday  and 
Martmmas  during  the  lifetime  of  my  sons 
and  daughters,  and  to  the  issue  of  those 
who  predecease,  until  their  share  of  the 
capital  of  my  said  means  and  estate  shall 
become  payable  to  them  as  after  mentioned, 
and  the  residue  or  remainder  of  the  interest 
or  revenue  of  my  said  means  and  estate 
shall  be  paid  in  equal  portions  to  my  said 
sons,  Anthony  George  Shiell  and  John 
Shiell,  during  their  lives,  the  issue  of  either 
or  both  of  them  who  may  predecease  the 
term  of  division  of  my  means  and  estate  as 
after  mentioned  receiving  the  share  of 
interest  or  income  of  their  parents,  and 
that  at  the  said  terms  of  Whitsunday  and 
Martinmas,  beginning  the  first  term's  pay- 
ments of  the  said  interest  or  income  at  the 
first  term  of  Whitsunday  or  Martinmas 
occurring  six  months  after  my  death,  my 
said  trustees  or  trustee  making  payments 
to  my  children  or  the  said  issue  as  mterim 
allowances  out  of  my  said  general  means 
and  estate  until  their  right  to  the  said 
interest  or  income  shall  become  due,  my 
intention  being  that  my  sons  and  daughters 
shall  share  equally  in  the  said  income  or 
interest  on  the  sum  of  £15,000  each,  my 
sons  during  their  lives,  and  their  issue 
initil  the  period  of  division  after  mentioned, 
getting  m  addition  the  interest  on  the 
remainder  or  residue  of  my  said  means  and 
estate.  On  the  death  of  all  my  children, 
then  my  said  whole  means  shall  be  ascer- 
tained and  apportioned  amongst  my  grand- 
childi-en  then  alive  and  the  issue  of  such 
as  may  have  predeceased  leaving  issue  per 
stirpes  and  not  per  capita,  and  their 
res{»ective  portions  of  my  said  means  and 
estate  shall  be  paid  to  such  grandchildren 
and  their  issue  on  their  respectively  attain- 
ing twenty-one  years  of  age,  the  interest  of 
their  respective  portions  being  applied  for 
the  Ijenefit  of  such  minor  grandchildren 
and  their  issue.  In  case  any  of  my  sons  or 
daughters  shall  die  without  issue  then 
their  portion  of  the  said  interest  and 
income  shall  become  payable  to  and  among 


their  surviving  brothers  and  sisters,  and 
the  capital  of  such  portions  shall  be  held  to 
form  a  part  of  my  means  and  estate  at  the 
period  of  division,  and  be  equally  divided 
amongst  my  grandchildren  and  their  issue 
as  before  provided  :  Declaring  that  in  case 
my  sons  or  daughters  shall  die  leaving 
issue,  the  share  of  the  interest  or  income 
payable  to  such  issue  (less  the  annuity 
after  mentioned)  may  be  paid  to  their  sur- 
viving parent  to  be  applied  for  their  behoof, 
or  may  be  applied  therefor  by  my  said 
trustees  or  trustee  themselves  or  himself : 
Declaring  farther  in  case  of  my  sons  leaving 
widows  or  my  daughters  widowers,  my 
trustees  or  trustee  are  hereby  directed  to 
pay  to  them  as  an  alimentary  provision  an 
annuity  during  their  widowhood  out  of  the 
share  of  the  interest  and  income  of  the 
means  and  estate  which  was  enjoyed  by 
their  deceased  spouse  of  two  hundred 
pounds  per  annum,  whether  there  be  issue 
of  the  marriage  or  not ;  in  case  of  issue  such 
annuities  shall  form  a  burden  on  the  share 
both  of  the  income  and  capital  falling  to 
them  under  these  presents :  Declaring  that 
the  portions  of  the  said  interest  and  income 
of  my  said  means  and  estate  falling  and 
payable  to  my  children,  and  the  interest 
or  income  and  capital  payable  to  my 
grandchildren,  shall  be,  and  the  same  are 
hereby  declared  to  be,  strictly  alimentary 
provisions,  and  shall  not  in  any  way  or 
under  any  circumstances  be  liable  or 
attachable  for  the  debts  or  deeds  of  my 
said  children,  or  of  any  husband  of  my 
daughters  or  my  granddaughters,  their 
ju8  mariti,  courtesy  of  Scotland,  and  all 
other  legal  rights  competent  to  husbands 
being  hereby  expressly  excluded  and  de- 
barred; and  the  said  provisions  in  favour 
of  my  said  children  and  their  issue  shall 
not  he  assignable  in  any  manner  of  way, 
and  the  receipts  of  my  daughters  and 
granddaughters  without  the  consent  of 
their  husbands  shall  be  a  sufficient  dis- 
charge to  my  said  trustees  or  trustee: 
Declaring  that  the  foregoing  provisions  to 
my  children  are  in  full,  and  shall  be  so 
accepted  for  all  claims  and  demands  they 
might  otherwise  have  through  my  deato 
or  the  death  of  their  mother." 

By  codicil  dated  23rd  June  1874  the 
truster  made  the  foUowii^  alteration  on 
the  above  purpose  :  —  "  With  regard  to 
article  fourteenth  of  said  deed  I  direct  that 
the  interest  of  my  whole  estate  shall  be  life- 
rented  equally  by  my  sons  and  daughters 
without  distinction  or  limitation,  and  de- 
clare the  provisions  under  said  head  to  be 
carried  out  in  all  other  particulars,  the 
widows  and  widowers  of  my  sons  and 
daughters  having  four  hundred  pounds  per 
annum  in  place  of  two  hundi«d  pounds 
during  their  viduity,  as  a  strictly  alimen- 
tary provision  for  themselves  and  my  grand- 
children, which  shall  not  be  arrestable  or 
assignable  for  debts  or  deeds." 

Mr  Shiell  was  survived  by  four  children, 
two  sons  and  two  daughters,  all  of  whom 
were  alive  at  the  date  of  the  special  case 
with  the  exception  of  his  son  John  Shiell 
junior,  who  died  in  1895  survived  by  a  widow 
and  four  sons.    Of  the  latter  all  were  alive 
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at  the  date  of  the  special  case  except  one 
son,  John  Anthony  Sniell,  who  was  born  in 
1878,  and  died  unmarried  on  2ud  March 
1905,  leaving  a  trust-disposition  and  settle- 
ment, dated  13th  February  1905,  by  which 
he  conveyed  to  certain  trustees  his  whole 
estate  including  any  interest  which  had 
vested  in  him  under  his  gn:-andfather's 
settlement.  The  estate  of  Mr  John  Shiell 
had  never  been  divided.  Until  the  death 
of  his  son  John  in  1895  the  income 
thereof  was  divided  equally  among  his 
four  children,  and  after  John's  death 
one-fourth  of  the  income  was  paid  to  the 
latter's  widow  and  family,  the  widow  re- 
ceiving £400  in  satisfaction  of  her  annuity 
and  the  balance  being  divided  among  the 
children.  The  income  received  by  the 
deceased  John  Anthony  Shiell  the  year 
previous  to  his  death  amounted  to  £165, 
representing  the  income  of  one-fourth  of 
one-fourth  share  of  the  capital  of  the 
whole  residue,  less  £100  per  annum,  being 
his  one-fourth  share  of  the  annuity  pay- 
able to  his  mother  the  widow  of  Mr  John 
Shiell  junior. 

In  consequence  of  the  death  of  John 
Anthony  Shiell  in  March  1005,  a  question 
arose  as  to  his  rights  under  his  grand- 
father's settlement,  and  this  special  case 
was  presented  for  the  opinion  of  the  Court, 
the  trustees  acting  under  the  trust-disposi- 
tion and  settlement  of  the  late  John  Shiell 
being  VaajirBt  parties,  and  the  trustees  act- 
ing under  the  trust-disposition  and  settle- 
ment of  John  Anthony  Shiell  being  the 
second  parties. 

The  second  parties  maintained  (1)  that 
apart  from  the  operation  of  the  Entail 
Amendment  Act  as  after  mentioned,  the 
late  John  Anthony  Shiell  had  at  the  date 
of  his  death  a  vested  interest  in  one-fourth 
part  of  the  fourth  share  of  the  capital  of 
the  whole  estate  of  his  grandfather,  of 
which  his  father  had  drawn  the  income 
during  life  —  that  the  first  parties  were 
bound  to  hold  and  administer  the  capital 
representing  the  said  vested  interest  until 
the  arrival  of  the  period  of  division  fixed 
by  the  testator,  viz.,  the  death  of  the  last 
survivor  of  the  testator's  children,  and  that 
in  the  meantime,  pending  the  arrival  of 
said  period  of  division,  the  second  parties 
were  entitled  to  receive  from  the  first 
parties  the  interest  accruing  on  the  said 
share  of  capital  vested  in  the  said  John 
Anthony  Shiell ;  (2)  alternatively,  (a)  that 
at  the  date  of  the  death  of  the  said 
John  Anthony  Shiell  the  first  parties 
held  for  his  behoof  in  liferent  a  move- 
able estate  in  Scotland  by  virtue  of  a 
deed  dated  after  the  passing  of  the 
Entail  Amendment  Act  1868,  the  said 
John  Anthony  Shiell  having  been  bom 
after  the  date  of  said  deed  and  being  at  the 
date  of  his  death  of  full  age,  and  accord- 
ing;Iy  that  in  terms  of  section  17  of  said  Act 
said  moveable  estate  belonged  absolutely  to 
the  said  John  Anthony  Shiell ;  (b)  that  the 
said  moveable  estate  which  so  belonged  to 
the  said  John  Anthony  Shiell  consisted 
of  a  fourth  part  of  one-fourth  share  of 
the  whole  moveable  estate  left  bv  the 
testator,  the  said  John  Shiell  of  Smithfleld, 
VOL.  xi.ni. 


said  fourth  part  being  burdened  with  one- 
fourth  part  of  the  capital  sum  required  to 
Srovide  an  annuity  of  £400  to  his  mother 
[rs  Katherine  Guthrie  or  Shiell ;  (c)  that 
accordingly  the  first  parties  were  bound 
forthwith  to  pay  over  to  the  second  parties 
the  said  estate  which  belonged  absolutely 
to  the  said  John  Anthony  Sniell,  due  secu- 
rity being  found  by  the  second  parties  for 
the  said  one-fourth  part  of  the  capital  sum 
required  to  provide  said  annuity ;  or  (rf) 
that  alternatively,  and  in  any  event,  they 
were  bound  to  hold  and  administer  said 
moveable  estate  until  the  period  of  division 
fixed  by  the  testator,  and  until  the  arrival 
of  that  period  to  pay  the  income  accruing 
thereon  to  the  second  parties. 

The  first  parties  on  the  other  hand  main- 
tained (1)  that  apart  from  the  operation 
of  the  Entail  Act  of  1888  Mr  John  Shiell's 
estate,  in  terms  of  his  testamentarv  deeds, 
had  not  vested  in  any  of  his  grandchildren, 
and  would  not  do  so  until  the  death  of  his 
last  surviving  child ;  (2)  that  the  Entail  Act 
of  1868  was  not  applicable  to  the  interest 
enjoyed  by  the  late  John  Anthony  Shiell  in 
his  grandfather's  estate,  in  respect  (a)  that 
the  interest  so  enjoyed  by  him  was  not 
applicable  to  any  definite  part  of  the  estate, 
and  (b)  that  the  said  interest,  not  being  for 
life,  but  being  terminable  upon  the  contin- 
gency of  the  death  of  third  parties,  was  not 
a  liferent  within  the  meaning  of  the  statute; 
(3)  in  any  case,  and  whether  or  not  the 
statute  applied  to  the  effect  of  vesting  any 
right  in  the  deceased  John  Anthony  Shiell, 
that  neither  he  nor  his  represenf.atives  were 
entitled  to  demand  payment  of  any  part  of 
the  estate  before  the  period  fixed  by  the 
testator,  namely,  the  death  of  the  last  sur- 
viving child. 

The  following  questions  were,  inter  alia, 
submitted  for  the  opinion  and  judgment  of 
the  Court : — "  (1)  Apart  from  the  operation 
of  the  Entail  Amendment  Act  1868,  had  the 
late  John  Anthony  Shiell  a  vested  interest, 
and  if  so,  to  what  extent,  in  the  estate  of 
his  grandfather,  the  late  John  Shiell  of 
Smithfleld  ?  (3)  If  the  first  and  second  ques- 
tions are  answered  in  the  negative  (a)  Did 
the  first  parties,  at  the  date  of  death  of 
the  said  John  Anthony  Shiell,  hold  in  life- 
rent for  his  behoof,  within  the  meaning  of 
section  17  of  the  Entail  Amendment  Act 
1868,  any  moveable  or  personal  estate, 
which,  in  virtue  of  said  section,  belonged 
absolutely  to  him ;  (6)  if  so,  of  what  did  the 
said  estate  consist? 

Argued  for  the  Second  Parties — (1)  John 
at  the  date  of  his  death  had,  aptart  from 
the  Entail  Amendment  Act  1868,  section  17, 
a  vested  interest  in  a  share  of  his  grand- 
father's estate  (this  argument  was  stated 
pro  forma,  but  admittedly  could  not  be 
maintained).  (2)  When  John  attained  the 
age  of  21  years  he  obtained  an  absolute  right 
of  fee  in  the  share  of  his  grandfather's 
estate  held  in  liferent  for  him  by  the  trustees 
by  virtue  of  section  17  of  the  Entail  Amend- 
ment Act  1868.  It  was  said  against  him 
that  his  interest  was  not  a  "Rferent  in- 
terest" within  the  meaning  of  the  Act, 
because  (a)  "liferent"  applied  only  to  the 
enjoyment  of  a  subject  for  life  and  not  for 
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a  shorter  period  terminable  upon  some  con- 
tingency ;  (6)  his  interest  was  not  applicable 
to  any  definite  part  of  the  estate.  As  to 
objection  (a)  "liferent"  merely  meant  usu- 
fruct or  right  to  the  fruits  of  a  subject,  the 
essential  idea  being  that  the  right  could 
not  extend  beyond  life,  but  there  being  no 
reason  why  it  should  not  apply  to  a  shorter 

feriod— Dig.  vii,  1  and  2 ;  Institutes,  ii,  iv, 
;  God.  ill,  33.  6;  Ersk.  Inst.  2,  9,  39;  Bell's 
Prin.  1037 ;  Bankine  on  Landownership, 
3rd  ed.  p.  630 ;  Chaplin's  Trustees  v.  Hoile, 
October  30,  1890,  18  R.  27.  Lord  Young  at  p. 
31,  28  S.L.R.  51.  As  to  objection  (6)  the 
mere  fact  that  the  exact  amount  of  his 
interest  was  not  ascertainable  did  not  pre- 
vent vesting  under  section  17,  as  that  sec- 
tion evidently  expressly  contemplated  the 
case  "where  more  persons  than  one  are 
interested  in  the  moveable  or  personal 
estate."  The  present  case  fell  under  the 
class  of  case  struck  at  by  the  Act — M'Laren. 
Wills  and  Succession,  sec.  564;  Suttie  v. 
SutMa  Trustees,  June  12, 1846, 18  Jur.  442. 
The  case  of  Naismith  v.  Boyes,  July  28, 
1899, 1  F.  (H.L.)  79,  38  S.L.R.  073,  was  also 
alluded  to  in  the  course  of  the  argument. 

Argued  for  the  First  Parties — (1)  Apart 
from  the  operation  of  the  Entail  Act  1868, 
nothing  had  vested  in  John.  (2^  The  Entail 
Act  18w,  section  17  (which  applied  to  move- 
ables the  provisions  of  the  Entail  Amend- 
ment Act  1848,  sees.  47  and  48,  relating  to 
heritage),  was  not  applicable  to  and  there- 
fore could  not  affect  John's  case,  which  was 
not  within  the  mischief  struck  at  by  the 
Act,  viz.,  the  limitation  of  the  right  of  a 
person  unborn  at  the  date  of  the  deed  to  a 
liferent.  He  had  not  a  "liferent  interest" 
in  the  sense  of  section  17,  or  indeed  in  any 
ordinary  sense  of  the  word,  the  only  life- 
renters  being  the  testator's  sons  and 
daughters  and  not  his  gn:-and children. 
John's  right  was  one  of  contingent  fee. 
The  passages  alreadycited  from  Brskine'sln- 
stitutes  and  Bell's  R-in,  together  with  Bell's 
Com.  (M'Laren's  edition)  vol.  i.,  p.  52,  Bell's 
Diet,  voce  Liferent,  showed  that  the  idea  of 
"liferent"  postulated  the  enjoyment  of  the 
fruits  of  a  subject  for  the  period  of  a  life, 
either  that  of  the  person  enjojring  or  of 
another.  Compare  too  the  distinction  in 
England  between  a  tenant  for  life  and  a 
tenant  for  years— Settled  Land  Act  1882, 
sees.  2  and  58 ;  In  re  Atkinson,  31  Ch.  D. 
677.  Further,  the  statute  evidently  con- 
templated an  interest  in  a  definite  sum  of 
money,  but  here  the  interest  of  John  could 
not  be  ascertained  until  the  death  of 
the  last  liferenter — c/.  M'Culloch's  Trustees 
V,  M'Culloch,  March  14,  1900,  2  F.  749.  37 
S.L.B.  535,  6  F.  (H.K)  3,  41  S.L.R.  88;  Hal- 
dUme'a  Trustees  v.  Haldane,  December  12, 
1895,  23  R.  276,  33  S.L.R.  206.- 

Lord  Stobmonth  Dablino — The  late  Mr 
John  Shiell.  solicitor,  Dundee,  died  in  1875, 
leaving  a  large  estate,  heritable  and  move- 
able, and  survived  by  four  children,  two 
sons,  and  two  daughters.  One  of  the  sons 
(John)  died  in  1806,  survived  by  a  widow 
and  four  sons.  The  other  children  of  the 
testator  survive,  and  so  do  the  widow  and 
three  sons  of  John.    Bat  the  other  son  of 


John,  born  in  1878,  died  in  1905  unmarried, 
but  leaving  a  will  by  which  he  conveyed  to 
trustees  his  whole  estate,  including  any 
interest  which  had  vested  in  him  under  his 
grandfather's  settlement.  It  is  between 
his  trustees  and  the  trustees  of  the  testator 
that  the  present  question  has  arisen. 

The  Bcneme  of  the  testator's  settlement 
was  a  comparatively  simple  one.  Apart 
from  certain  legacies  and  annuities  he 
directed  that  the  income  of  his  estate 
should  be  divided  equally  among  his  four 
children,  and  on  the  death  of  any  of  them 
before  the  term  of  division  leaving  issue, 
that  the  share  of  income  which  he  or  she 
had  enjoyed  should  be  continued  to  such 
issue,  unaer  burden  of  an  annuity  of  £400 
a-year  to  the  widow  or  widower  of  such 
predeceasing  child.  On  the  death  of  all  bis 
children  his  whole  means  were  to  be  "ascer- 
tained and  apportioned  among  his  g^rand- 
children  then  alive  and  the  issue  of  such  as 
might  have  predeceased  leaving  issue  fer 
stirpes  and  not^er  capita,"  payment  being 
made  on  their  respectively  attaining 
twenty-one  years  of  age.  But  in  the  event 
of  any  of  his  sons  or  daughters  dyin^  with- 
out issue,  then  their  portion  of  the  income 
was  to  become  payable  among  their  sur- 
viving brothers  ana  sisters,  and  the  capital 
of  such  portions  was  to  form  a  part  of  his 
means  and  estate  at  the  period  of  division, 
and  be  equally  divided  among  his  grand- 
children and  their  issue  as  before  provided. 

Under  these  provisions  the  fourth  share 
of  the  income  tormerly  received  by  his  son 
John  was,  after  his  death  in  1895,  annually 
paid  to  his  widow  and  family,  the  widow 
receiving  £400  in  satisfaction  of  her  an- 
nuity, and  the  balance  being  divided  among 
her  children.  The  effect  as  regards  the 
deceased  John  Anthony  Sheill,  in  the  year 
previous  to  his  death,  was  to  g^ve  him  £156, 
representing  the  income  of  one-fourth  of 
one-fourth  share  of  the  whole  capital,  less 
£100,  being  his  one-fourth  share  of  t^e 
annuity  payable  to  his  mother. 

His  trustees,  by  the  first  and  second  ques- 
tions of  law,  raise  the  question  whether 
and  to  what  extent  he  had  before  his  death 
taken  a  vested  interest  under  the  will  of 
his  grandfather.  But  no  argument  was 
addressed  to  us  upon  that  head,  for  the 
obvious  reason  that  there  was  a  proper 
clause  of  survivorship  among  the  gniDd- 
children  referable  to  the  period  of  division 
which  was  fixed  at  the  death  of  the  testa- 
tor's last  surviving  child,  and  therefore 
there  could  be  no  vesting  before  the  period 
arrived.  Accordingly  the  sole  question 
which  we  have  to  consider  is  as  to  the 
effect  of  sec.  17  of  the  Entail  Amendment 
Act  of  1868  in  producing  an  arbitrary 
period  of  vesting  of  the  fee  contrary  to  the 
plain  provisions  of  the  will,  so  soon  as  the 
supposed  "liferent  interest"  came  to  be 
held  by  the  testator's  trustees  for  behoof  of 
John  Anthony  Shiell,  he  being  then  of  full 
age. 

This  section  practically  adopts,  as  regards 
personal  estate,  the  declaration  enacteid.  as 
regards  land,  by  sec.  48  of  the  Rutherfurd 
Act  of  1848,  that  "  it  shall  be  competent  to 
grant  an  estate  in  Scotland  linuted  to  a 
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liferent  interest  in  favour  only  of  a  party 
in  life  at  the  date  of  such  grant"  It  sets 
out  by  providing  that  "  from  and  after  the 
passing  of  this  Act  it  shall  be  competent  to 
constitute  or  reserve,  by  means  of  a  trust 
or  otherwise,  a  liferent  interest  in  moveable 
and  personal  estate  in  Scotland  in  favour 
only  of  a  part^  in  life  at  the  date  of  the 
deed  constituting  or  reserving  such  life- 
rent;" and  then  the  section  goes  on  to 
enact  that,  where  any  moveable  or  per- 
sonal estate  in  Scotland  shall,  by  virtue  of 
any  deed  dated  after  the  passing  of  the 
Act,  be  held  in  liferent  by  or  for  tehoof  of 
a  party  of  full  age  born  after  the  date  of 
such  deed,  such  moveable  or  personal  estate 
shall  belong  absolutely  to  such  party,  and 
where  such  estate  stands  invested  in  the 
name  of  any  trustees,  such  trustees  shall  be 
bound  to  deliver,  make  over,  and  convey 
such  estate  to  such  party.  The  only  varia- 
tion in  expression  between  the  two  Acts  is 
that  the  older  Act  speaks  of  an  estate  in 
Scotland  "limited  to  a  liferent  interest," 
while  the  later  Act  speaks  of  "a  liferent 
interest  in  moveable  and  personal  estate  in 
Scotland."  But  it  can  hardly  be  supposed 
that  the  rather  looser  language  of  the  Act 
of  1868,  as  applied  to  personal  estate,  meant 
anything  different  or  less  exacting  than  the 
more  precise  Iangua«;e  of  the  Act  of  1848  as 
applied  to  land ;  and  therefore  I  take  them 
both  to  mean  the  same  thing. 

What,  then,  is  the  true  signification  of  a 
liferent  interest,  or  an  interest  limited  to  a 
liferent,  in  moveable  and  personal  estate  in 
Scotland  which  cannot  be  constituted  in 
favour  of  an  unborn  child,  and  must  in 
certain  circumstances  be  treated  as  a  fee? 
Is  it  confined  to  the  case  of  an  interest 
limited  to  a  liferent,  in  the  sense  that  the 
beneficiary  can  never  take  more  than  a 
liferent  whatever  happens,  and  must  his 
interest  apply  to  a  definite  and  severable 
estate  in  money?  Or  does  it  extend  to  the 
case  of  an  interest  which,  by  conception  of 
the  deed  conferring  it,  is  capable  of  being 
converted  into  a  fee,  and  which  cannot  be 
so  converted  at  an  earlier  period  without 
interfering  with  the  lawful  interests  of 
other  parlies?  This  alternative  view  ap- 
plies to  the  case  in  hand,  and  without 
attempting  to  lay  down  any  general  rule 
for  the  construction  of  the  section  I  think 
it  must  be  answered  in  the  negative.  John 
Anthony  Shiell's  interest  under  his  grand- 
father's will  was  in  truth  not  a  liferent  but 
a  contingent  fee,  and  it  would  be  impossible 
for  the  first  parties  to  make  over  the  estate, 
which  the  Act  describes  as  "held  in  life- 
rent," without  anticipating  the  period  of 
"ascertainment  and  apportionment"  of  the 
whole  residue  directed  by  the  will,  amd  so 
materially  affecting  the  interests  of  the 
otiier  beneficiaries.  It  is  true  that  the 
section  can  never  receive  effect  without 
depriving  somebody  of  a  fee  which  he 
would  otnerwise  have  got.  But  that  does 
not  justify  interference  with  the  rights  of 
other  parties  interested  in  an  undivided 
estate,  and  I  cannot  assent  to  Mr  Cullen's 
ingenious  argument  that  the  first  parties 
would  satisfy  their  statutory  obligation  to 
" deliver,  make  over,  or  convey"  the  estate, 


which,  he  says,  is  the  subject  of  a  liferent, 
by  simply  continuing  to  hold  it  as  they  are 
doing  at  present. 

There  is  so  little  authority  on  the  con- 
struction of  the  Act  (which  is  remarkable 
after  the  lapse  of  thirty-eight  years  from 
its  date)  that  one  is  glad  to  find  any  judicial 
indication  of  the  kind  of  case  to  which  it 
applies.  Such  an  indication  is  afforded  bv 
the  case  of  M'Culloch'a  Trustees  v.  ifCuU 
loch,  2  F.  740,  aff.  L.R.  (1904),  App.  Cas.  55. 
That  was  a  case  with  pjrovisions  m  favour 
of  grandchildren,  very  similar  to  the  present 
except  that  the  fee  had  admittedly  vested 
in  one  of  the  s^ndchildren  before  the 
question  arose.  The  decision  on  the  main 
question  was  that  this  grandchild  was  not 
entitled  under  the  will  to  immediate  pay- 
ment of  the  share  which  had  vested  in  him, 
because  the  value  of  the  share  could  not  be 
ascertained  till  the  period  am>ointed  by  the 
testator  for  distribution.  But  the  grand- 
child propounded  an  argument  also  on 
section  17  of  the  Act  of  1868,  founding 
on  the  fact  that  he  was  unborn  at 
the  date  of  the  testator's  death,  that  he 
attained  majority  in  1898,  and  that  he  had 
been  in  the  enjoyment  since  his  father's 
death  in  1880  or  the  income  of  one-third  of 
the  undivided  estate  of  his  grandfather. 
The  Lord  Chancellor  contented  himself  with 
saying — "This  is  not  one  of  the  cases  to 
which  the  statute  applies."  But  Lord 
Davey  said  a  little  more,  and  after  refer- 
ring to  the  statute  as  apparently  "con- 
verting a  person  with  a  nmited  interest 
into  one  holding  a  larger  interest,"  and  as 
directing  the  trustees  "notwithstanding 
any  direction  to  the  contrary  in  the  will  to 
transfer  his  share  to  him,"  ends  by  observ- 
ing— "nor  is  there  anything  in  the  statute 
which  in  the  least  degree  overrides  any  apt 
and  competent  provisions  in  a  will  for  the 
purpose  of  fixing  the  period"  (i.e.,  of  ascer- 
tainment and  distribution).  Now,  if  that 
could  be  said  of  a  will  which  gave  an 
immediate  vested  interest  in  the  fee,  much 
more,  as  it  seems  to  me,  does  it  apply  to 
a  will  which  postponed  vesting  to  the 
period  of  distribution.  There  is  nothing 
inept  or  incompetent  in  such  a  provision, 
and  the  view  taken  by  the  House  of  Lords 
seems  to  imply  that  the  kind  of  "liferent 
interest"  contemplated  by  the  section  is 
not  to  be  extended  beyond  the  simple  case 
where,  coming  to  be  held  by  trustees  for 
behoof  of  a  person  of  full  age,  it  is  capable 
of  being  converted  into  a  fee  without 
interfering  with  the  legitimate  interest 
of  others. 

Lord  Kyllachy — I  concur,  and  do  so  on 
this  ground.  I  am  of  opinion  and  think  it 
clear  that  the  so-called  liferent  possessed 
by  the  late  J.  A.  Shiell  was  not  in  the  sense 
ot  the  statute  or  in  any  reasonable  sense  a 
liferent  at  all.  On  the  contrary,  it  was,  I 
think,  really  a  right  of  a  somewhat  complex 
and  quite  innominate  character,  embracing 
as  it  did  (1)  a  contingent  fee  in  a  certain 
share  of  the  trust  estate,  and  (2)  a  right, 
subject  to  certain  burdens,  to  enjoy  the 
income  of  the  share  in  question  until  the 
right  to  the  fee  became  absolute  upon  the 
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death  of  the  last  survivor  of  the  truster's 
immediate  children,  J.  A.  Shiell's  uncles 
and  aunts.  That  was  really  the  substance 
of  the  right,  and  being  so,  it  appears  to  me 
that  however  it  may  be  described,  it  cannot 
be  described  as  a  right  of  liferent.  In  one 
view  it  was  more  than  a  liferent,  for  it 
embraced  as  an  essential  element  a  right 
of  fee — a  contingent  fee  no  doubt,  but  still 
a  fee — while  in  another  view  it  was  less 
than  a  liferent.  For  it  might  terminate 
during  the  granter's  life  by  the  death  which 
might  have  occurred  at  any  time  of  the 
survivor  of  J.  A.  Shiell's  uncles  and  aunts. 

I  cannot  in  such  circumstances  accept  the 
ingenious  and  able,  but  I  think  somewhat 
strained,  argument  of  the  second  parties, 
which  would  in  my  opinion  extend  the 
operation  of  the  17th  section  of  the  Entail 
Act  of  1868  to  a  kind  of  case  which  it  does 
not  cover,  and  which  certainly  it  did  not 
contemplate. 

Lord  Low — I  am  of  the  same  opinion. 
The  object  of  the  17th  section  of  the  Entail 
Act  of  1868  was,  I  apprehend,  to  prevent  the 
tying  up  of  moveable  estate  by  tne  ci-eation 
of  liferents,  and  it  was  accordmgly  enacted 
that  it  should  be  competent  to  constitute 
or  reserve  a  liferent  "  in  favour  only  of  a 
party  in  life  at  the  date  of  the  deed." 
What  was  struck  at  therefore  was  the 
limitation  of  the  right  of  a  person  un- 
born at  the  date  of  the  deed  to  a  liferent. 
There  was,  however,  no  limitation  of  the 
right  of  John  Anthony  Shiell  to  a  liferent. 
On  the  contrary,  he  was  given  a  fee  of  a 

Eortion  of  the  trust  estate  in  the  event  of 
is  surviving  the  period  of  payment.  It  is 
true  that  in  addition  to  the  contingent 
right  of  fee  the  testamentary  trustees  were 
directed  in  a  certain  event  which  happened 
to  apply  for  his  behoof  the  income  of  the 
proportion  of  the  trust  estate  which  he 
would  take  in  fee  if  he  survived  the  period 
of  payment.  But  it  seems  to  me  to  be 
impossible  to  regai-d  that  direction  as  limit- 
ing the  right  given  to  John  Anthony  Shiell 
to  a  liferent.  As  matter  of  fact  his  right 
was  not  limited  to  a  liferent,  and  the  cir- 
cumstance that  he  enjoyed  the  income  for 
a  time  but  died  before  the  fee  vested  in 
him,  was  a  mere  accident  which  cannot 
qualify  the  nature  of  the  right  conferred 
upon  him.  I  may  add  that  it  seems  to  me 
to  be  doubted  whether  the  right  to  the 
income  given  to  him  can  properly  be  de- 
scribed as  one  of  liferent  at  all,  but  how- 
ever that  may  be,  I  am  satisfied  that  it  was 
not  a  liferent  within  the  meaning  of  the 
enactment  in  question. 

That  short  view  a{)pears  to  me  to  be 
sufficient  for  the  decision  of  the  case,  but  I 
also  concur  in  what  your  Lordships  have 
■aid. 

LoBD  Justicb-Clebk — ^That  is  my  opin- 
ion also. 

The  Court  answered  the  first  branch  of 
the  first  question  and  the  first  branch  of 
the  third  question  in  the  negative,  and 
found  it  unnecessary  to  answer  the  other 
questions  of  law. 


Counsel  for  the  First  Parties — Dean  of 
Faculty  (Campbell,  K.C.) — Constable — A. 
M.  Sttutrt.  Agent  — Thomas  Henderson, 
W.S. 

Counsel  for  the  Second  Parties — Cullen, 
K.C. — ^A.  B.  Brown.  Agents  —  Cowan  A 
Stewart,  W.S, 


Tuetday,  August  16,  1905. 

OUTEE     HOUSE. 

[Lord  Pearson. 
THOMSON  &  GILLESPIE  v.  THE 
VICTORIA  EIGHTY  CLUB. 

Clitb— Social  Club — Liability  of  Members 
and  of  Committee-men—  Goods  Purchased 
on  Credit  by  Clubniaster  on  Instructions 
of  Committee  —  Liability  Jointly  and 
Severally  of  Committee. 

Hela  per  Lord  Pearson  (1)  that  the 
ordinary  members  of  a  social  club,  in 
the  absence  of  special  circumstances, 
are  not  liable  for  goods  supplied  to  the 
club  on  the  orders  of  the  clubmaster; 
but  (2)  that  the  members  of  the  com- 
mittee, which  passed  the  accounts  for 
payment  in  ordinary  course,  and  whose 
members  had  general  knowledge  that 
the  supplies  necessary  for   the  club's 
existence    were    being    given    by    the 
particular  tradesman,  were  liable ;  and 
(3)  that  such  liability  was  not  pro  rata 
but  joint  and  several. 
On  26th  February  lOM  Thomson  &  Gillespie, 
wine    merchants,    Edinburgh,    and    Alex- 
ander Scott  Cairns,  sole  partner  of  t  hat  firm, 
raised  an  action  against  (1)  the  Victoria 
Eighty  Club,  25  Dundas  Street,  Ekiin  burgh, 

(2)  Rooert  G.  Armstrong  and  others,  the 
members  of  the  committee  of  the  Club,  and 

(3)  the  said  Robert  G.  Armstrong  and 
others,  the  known  members  of  the  Club,  in 
which  they  sought  to  recover  £165  (subse- 
quently restricted  owing  to  a  payment  to 
£120),  the  balance  due  to  them  on  account 
of  liquor  supplied  to  the  Club.  Seventeen 
of  the  members  called  appeared  to  defend, 
including  R.  W.  Millar,  who  was  a  member 
of  committee.  No  appearance  was  entered 
or  defences  lodged  for  the  Club  or  the 
Committee  of  Management.  The  con- 
clusion of  the  summons  against  the  Club 
was  not  insisted  in,  as  it  had  apparently 
no  funds. 

The  pursuers  pleaded — "(1)  The  account 
sued  for  having  been  incurred  for  behoof  of 
the  members  of  the  Victoria  Eighty  Club, 
and  being  due  and  resting-owing  to  the 
pursuers,  and  the  second  defenders  being  at 
present  the  committee  having  the  manage- 
ment of  the  affairs  of  the  said  Club,  uie 
pursuers  are  entitled  to  decree  in  terms  of 
the  first  conclusion  of  the  summons  with  in- 
terest and  expenses.  (2)  Such  of  the  third 
defenders,  the  members  of  said  Club,  as 
were  members  of  committee  during  the 
currency  of  said  account,  a**  conjunctly 
and  severally,  or  severally,  or  in  siny  view 
pro  rata,  liable  as  individuals  in  payment  of 
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said  account  in  respect  that  (a)  they  ordered 
and  contracted  to  pay  for  the  goods,  (b) 
they  procured  the  saia  goods  on  credit  in 
knowledge  of  the  insufUciency  of  the  Club 
funds.  (3)  The  third  defenders,  the  mem- 
bers of  said  Club,  having  authorised  and 
delegated  to  the  committee  the  ordering  of 
the  goods  in  question,  and  separatim  having 
acquiesced  in  said  goods  being  got  on  credit 
notwithstanding  the  insufficiency  of  the 
Club  funds,  are  conjunctly  and  severally,  or 
severally,  or  in  any  view  in  equal  shares 
and  proportions,  liable  for  payment  of  the 
price  of  said  goods." 

The  facts  oi  the  case  and  the  arguments 
of  parties  sufficiently  appear  from  the  Lord 
Ordinary's  opinion. 

LoBD  Pkabson— "The  pursuer  Mr  Cairns 
is  the  sole  partner  of  Thomson  &  Gillespie, 
wine  merchants  in  Edinburgh.  He  sues 
for  payment  of  £165,  Os.  6d.  (now  restricted 
to  £1»),  Qs.  6d.  in  respect  of  a  payment  to 
account)  as  the  price  of  liquor  supplied  bv 
him  between  6th  September  1002  and  8tn 
August  1003  to  a  social  club  in  Edinburgh 
known  as  the  Victoria  Eighty  Club. 

"He  calls  three  sets  of  defenders,  namely, 
(1)  the  Club  itself;  (2)  the  office-bearers  and 
other  members  of  the  committee  of  the 
Club  as  at  the  date  of  raising  the  action,  as 
such  committee,  and  as  representing  the 
Olub;  and  (3)  the  whole  members  of  the 
Club  (some  88  in  number  including  the  pur- 
suer himself),  so  far  as  known  to  the  pur- 
suer, as  such  members  and  as  individuals. 

"  There  are  two  alternative  conclusions 
for  payment.  The  first  is  directed  against 
the  nrst  and  second  sets  of  defenders,  and 
is  for  payment  of  the  account  out  of  the 
funds  of  the  Club.  The  second  alternative 
is  directed  against  the  third  set  of  defen- 
ders as  members  of  the  Club,  and  as  in- 
dividuals, and  decree  is  asked  against  them 
•  conjunctly  and  severally,  or  severally,  or 
otherwise  pro  rata  and  in  equal  shares.' 
The  Club  having  admittedly  no  funds,  the 
pursuer  chooses  the  second  alternative,  and 
moves  for  decree  accordingly,  and  this 
jointly  and  severally,  which  ne  maintains 
IS  the  true  character  of  their  liability. 
Further,  it  is  to  be  noted  that  while  the 
defenders  called  in  the  third  place  are 
called  expressly  'as  members  of  the  said 
Club  and  as  individuals,'  the  piu^uer's 
pleas-in-law  draw  a  distinction  between  the 
members  of  the  Club  generally  and  such  of 
them  as  were  committee-men  during  the 
currency  of  the  .account  sued  on.  This  dis- 
tinction is  not  expressed  in  the  summons, 
but  as  the  conclusion  is  for  payment  by 
them  not  only  as  members  of  the  Club,  but 
also  as  individuals,  I  think  it  may  be  held 
competent  to  treat  it  as  including  a  conclu- 
sion for  individual  liability  against  the 
members  of  committee.  I  underatand  that 
of  the  98  defenders  called  in  the  third  place, 
eighteen  were  members  of  committee,  and 
the  rest  were  ordinary  members,  and  that 
of  the  seventeen  compearing  defenders  one 
(B.  W.  Millar)  was  a  committee-man  and 
the  rest  ordinary  members. 

"Stated  briefly,  the  material  facts  as  to 
the  Club  and  the  piirsuer's  connection  with 


^t  are  as  follows.  It  was  formed  on  31st 
May  1809,  the  entry-money  being  6s.  (after- 
wards raised  to  lOs.),  and  the  annual  sub- 
scription 6s.  At  the  close  of  the  first  year 
there  were  one  hundred  and  seventy  mem- 
bers. In  pursuance  of  the  rules,  there  was 
a  committee  of  twenty-one,  consisting  of 
the  three  office-bearers  and  eighteen  mem- 
bers, one-third  retiring  annuaUy.  The  com- 
mittee had  the  management  of  the  whole 
afifairs  of  the  Club,  with  full  power  to  pro- 
vide and  alter  the  furnishings,  to  provide 
periodicals,  and  to  purchase  fiquors.  They 
had  power  to  appoint  sub-committees.  The 
pursuer  supplied  liquors  to  the  Club  from 
about  March  1900.  As  he  had  friends  in 
the  Club  and  was  getting  orders  from  it,  he 
became  a  member  of  it  sometime  in  1902, 
and  so  continued  for  about  six  months, 
when  he  sent  in  his  resignation,  which  does 
not  appear  to  have  been  formally  accepted. 
He  did  not  use  the  Club;  but  he  got  the 

firinted  report  and  balance-sheet  of  May 
002,  from  which  he  says  he  saw  that  the 
Club  was  going  back  and  was  practically 
insolvent. 

"The  account  now  sued  on  is  for  liquor 
supplied  between  6th  September  10(^  and 
8th  August  1903,  under  deduction  of  certain 
payments  to  account.  About  two  years 
previously,  when  he  began  supplying  the 
Club,  he  gave  one  month's  credit^  and  waa 
for  a  short  time  punctually  paid.  But  the 
period  was  ^^radually  extended,  and  he 
kept  on  sendmg  supplies,  believing  ^as  he 
was  assured  by  the  clubmaster  Angus 
M'Leod)  that  all  the  members  were  liable, 
or  (as  the  pursuer  puts  it)  that  the  com- 
mittee gave  M'Leoa  orders  and  that  the 
Club  were  responsible.  All  the  orders  were 
given  through  the  clubmaster  personally, 
and  were  upon  a  printed  form  and  signed 
by  him.  It  does  not  appear  what  the 
precise  form  of  order  was.  In  so  ordering 
supplies  the  clubmaster  acted  upon  the 
instructions  of  the  committee  to  this  ex- 
tent, that  they  told  him  what  tradesmen  ° 
to  employ,  and  instructed  him  to  order 
supplies  as  necessary ;  and  the  invoices 
from  the  tradesmen  were  laid  before  the 
committee,  who  passed  them  for  payment, 
the  cheques  being  signed  by  two  of  the 
office-bearers.  When  the  account  fell  into 
arrear,  the  pursuer,  though  not  pressing, 
wrote  several  times  for  payment,  and  suc- 
ceeded in  getting  certain  payments  to 
account,  which  are  now  credited. 

"I  consider  first  the  claim  made  against 
the  ordinary  members.  This  is  an  action 
on  contract  for  the  price  of  goods  sold  and 
delivered  by  the  pursuer,  and  the  question 
is,  who  the  other  contracting  party  was. 
The  question  who  is  in  law  liable  to  pay  for 
supplies  furnished  to  a  club  has  not  been 
much  canvassed  in  Scotland.  The  course 
of  the  English  decisions,  of  which  there  are 
now  a  good  many,  shows  the  necessity  of 
having  careful  regard  to  the  circumstances 
of  each  case,  including    the  rules  of  the 

Particular  club.  But  subject  to  this  (which 
shall  consider  presently)  they  have  also 
resulted  in  establishing  what  I  may  call 
the  prima  facie  legal  view  of  such  contracts 
as  are  here  in  question,  as  determined  by 
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the  known  practice  of  social  clubs.  To 
beRin  with,  it  is  impossible  to  affirm  the 
liability  of  the  Olub  as  such,  for  that  is  not 
a  legal  entity,  capable  of  contracting  or  of 
being  sued.  The  liability  must  rest  either 
with  the  members  as  such,  or  the  com- 
mittee-men, or  some  of  them,  or  the  club- 
master.  Circumstances  might  be  figured 
in  which  it  was  the  clubmaster  alone ;  but 
in  the  normal  case  this  view  has  never  been 
received  with  favour,  any  more  than  has 
the  argument,  submitted  in  some  cases, 
that  there  was  really  no  contract  at  all, 
and  that  the  tradesman  must  be  deemed  to 
have  relied  merely  on  an  honourable  under- 
standing that  he  would  be  paid.  In  the 
ordinary  case  the  clubmaster  is  regarded 
as  having  acted  as  an  agent,  and  not  as 
principal,  in  such  a  contract.  But  unless 
there  is  something  special  in  the  circum- 
stances he  is  not  regained  as  having  acted 
as  agent  for  the  ordinary  members  as  such. 
The  matter  is  thus  put  oy  Lord  Lindley  in 
one  of  the  latest  decisions  ( Wise,  1003,  L.  R. 
App.  Cas.  130)—'  Clubs  are  associations  of 
a  peculiar  nature.  They  are  societies  the 
members  of  which  are  perpetually  chang- 
ing. They  are  not  partnerships  ;  they  are 
not  associations  for  gain ;  and  the  feature 
which  distinguishes  them  from  other 
societies  is  that  no  member  as  such  becomes 
liable  to  pay  to  the  funds  of  the  society  or 
to  anyone  else  any  money  beyond  the 
subscriptions  required  by  the  rules  of  the 
club  to  be  paid  so  long  as  he  remains  a 
member.  It  is  upon  this  fundamental 
condition,  not  usually  expressed  but  under- 
stood by  everyone,  that  clubs  are  formed  ; 
and  this  distinguishing  feature  has  been 
often  judicially  recog^nised.  It  has  been  so 
recognised  in  actions  by  creditors  and  in 
winifing-up  proceeding^ — see  Fleming  v. 
Hect<rr,  1886,  2  M.  &  W.  172;  St  James's 
Club,  2  D.  M.  &  G.  383.'  It  will  be  observed 
that  this  is  expressed  quite  generally,  and 
not  as  applicable  merely  to  the  case  in 
'  hand,  whicn  was  a  case  arising  within  the 
club  itself,  upon  a  claim  by  the  trustees 
against  the  members  for  relief  of  an  obliga- 
tion. Of  course  there  may  be  exceptional 
cases  either  way.  There  may  be  cases 
where  certain  ordinary  members  have 
intervened  and  pledged  their  own  credit 
for  the  goods.  There  may  be  cases  on  the 
other  hand  where  the  rules  of  the  club 
emphasise  and  strengthen  the  view  that 
ordinary  members  were  not  to  be  liable,  as 
happened  in  both  the  cases  cited  by  Lord 
Lindley,  in  each  of  which  there  was  an 
express  rule  (as  also  occurs  in  the  present 
case)  that  all  members  should  pay  ready 
money  for  what  they  were  served  with 
in  the  club.  But  the  distinction  referred 
to  by  Lord  Lindley  has  been  affirmed  in 
other  cases  where  there  was  no  such  rule. 

"But  it  is  said  that  the  special  circum- 
stances of  the  present  case  as  disclosed  in 
the  proof  are  sufficient  to  fix  the  Club 
memoers  as  such  with  responsibility.  The 
pursuer  has  devoted  a  large  part  of  the 
proof  to  an  attempt  to  show  that  they  are 
liable  as  having  authorised  and  approved 
of  the  committee  ordering  liquors  from  the 
pursuer  on  credit,  when  it  was  well  known 


to  all  the  members  that  the  revenue  of  the 
Club  was  insufficient  to  pay  for  the  sup- 
plies, and  that  there  were  not  Club  funos 
available  for  paying  the  account.  In  my 
opinion  the  pursuer  has  entirely  failed  to 
make  good  this  ground  of  action.  An 
attempt  is  made  in  the  first  place  to  show 
that  the  members  generally  must  have 
known,  and  that  some  of  them  did  in  fact 
know,  that  the  club  could  not  subsist  except 
on  credit,  inasmuch  as  the  profits  on  the 
drink,  which  were  necessary  for  carrying 
it  on,  could  not  be  realised  until  some  time 
after  the  drink  was  delivered,  and  even 
then  were  speculative,  depending  on  the 
amount  of  the  drawings.  There  is,  however, 
no  direct  evidence  of  any  ordinary  member, 
as  such,  having  either  antecedently  autho- 
rised or  subsequently  approved  the  dealing 
on  credit,  and  even  if  they  had,  it  would 
not  follow  that  they  stood  committed  to 
the  pledging  of  their  own  credit.  The 
evidence  taken  as  a  whole  really  amounts 
to  no  more  than  this,  that  the  witnesses 
had  an  impression  that  the  members  in 
general  recognised  a  responsibility,  either 
legal  or  moral,  to  make  good  the  pay- 
ments. Nor  can  I  hold  that  the  pursuer's 
argument  upon  the  yearly  reports  and 
balance-sheets  of  the  club  is  well  founded. 
It  is  said  that  the  ordinary  members 
knew  or  ought  to  have  known  from  these 
that  the  Club  was  truly  insolvent.  I 
cannot  hold  that  they  had  any  duty  to 
inquire;  and  therefore  the  question  is 
whether  they  in  fact  knew.  Bat  it  is  not 
proved  that  they  knew  it  in  fact ;  and  even 
those  who  are  fixed  with  the  knowledge  of 
the  balance  sheets  say,  and  say  (as  I  believe) 
truly,  that  they  drew  no  such  inference.  If 
that  w^as  what  the  balance  sheet  was  in- 
tended by  the  committee  to  represent,  it 
was  most  misleading.  The  auditors'  doc- 
quet  prima  facie  represented  the  very 
reverse ;  and  if,  as  the  account  seems  to 
represent,  the  Club  could  clear  its  liabilities 
even  upon  the  depreciated  or  break-up  value 
of  the  furnishings,  much  more  would  it  be 
able  to  do  so  if  it  were  to  carry  on  success- 
fully, as  everyone  concerned  assumed  it 
would  be  able  to  do.  It  may  be  observed 
that  the  pursuer,  himself  a  member,  says 
he  regarded  the  balance  sheet  as  an  indica- 
tion of  insolvency.  Perhaps  not  vei-y  much 
can  be  made  of  the  circumstance  Uiat  he 
was  a  member  of  the  Club ;  but  this  at  least 
follows  from  it,  that  he  ought  to  have  made 
himself  acquainted  with  the  rules,  and  that 
if  he  thought  insolvency  impending  he 
ought  to  have  made  the  more  sure  as  to 
who  his  debtor  was,  and  have  resorted  to 
the  obvious  course  of  calling  a  halt,  and 
moving  for  an  investigation  into  the  pro- 
priety of  continuing  the  Club.  The  view  I 
take  on  the  merits  renders  it  unnecessary 
either  to  discuss  the  still  more  favourable 
position  in  which  some  of  the  ordinary 
members  are  placed  by  reason  of  special 
circumstances,  or  to  dispose  of  the  prelimi- 
nary pleas  taken  by  these  defenders.  They 
say  that  all  those  who  were  members  of 
the  Club  during  the  period  covered  by  the 
account  have  not  been  called  as  defenders ; 
and  that  it  results  from  this  either  that  the 
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pursuer  should  now  call  those  whom  he 
nas  omitted,  or  that  (if  he  contends  for 
joint  and  several  liability)  his  action  is  in- 
competent on  the  authority  of  the  case  of 
Neilbon  v.  WUaoti,  March  12, 1800, 17  R.  608, 
27  S.L1.R.  506.  I  need  say  no  more  than 
that  I  am  not  satisfied  that  either  of  these 
pleas  is  applicable  to  such  a  case  as  the 
present. 

"  The  pursuer  pleads  alternatively  that  in 
any  event  those  who  were  members  of  the 
managing  committee  during  the  currency 
of  the  account  cannot  escape  liability.  As 
I  have  said,  eighteen  of  the  defenders  called 
are  alleged  to  be  in  that  position;  and 
of  these,  seventeen  have  not  appeared 
to  defend  the  action.  The  remaining  one, 
the  defender  Robert  W.  Millar,  is,  of  course, 
quite  entitled  to  raise  the  question  of  his 
liability  as  a  committee-man.  The  material 
facts  as  disclosed  in  the  proof  are  these. 
Mr  Millar  was  a  member  of  the  Club  from 
nearly  the  beginning.  He  was  elected  a 
mentber  of  the  Committee  at  the  annual 
Keneral  meeting  of  the  Club  on  20th  June 
1900,  at  which  he  was  present;  and  in  the 
normal  course  he  would  be  one  of  the 
committee-men  retiring  in  July  1908.  It 
appears  that  he  gave  attendance  more  or 
less  regularly  at  the  committee  meetings 
until  November  1902.  According  to  his 
evidence  he  desired  to  have  done  with  the 
Club  and  ceased  to  use  it  about  February 
1908.  By  non-payment  of  his  annual  sub- 
scription in  May  1003  he  assumed  that  he 
ceased  to  be  a  member  in  July  of  that  ^ear, 
it  having  bebn  (as  is  alleged)  the  practice  of 
the  committee  to  score  out  the  names  of 
members  after  two  months'  default  in  sub- 
scription. But  according  to  the  rules  there 
is  in  that  state  of  things  no  ipso  facto 
demission  of  membership,  but  merely  a 
power  to  the  committee  to  strike  the  names 
of  defaulters  off  the  roll,  which  so  far  as 
appears  was  not  done  in  the  case  of  Mr 
Millar.  He  received  circulars  after  May 
1003  to  attend  committee  meetings.  The 
general  meeting  summoned  in  July  1903, 
when  his  membership  of  committee  should 
have  run  out  subject  to  re-election,  proved 
abortive  for  want  of  a  quorum,  and  the 
Club  went  on  (as  I  take  it)  with  the  existing 
state  of  things,  summoning  a  special  gener^ 
meeting  in  December  10(3,  wnich  likewise 
failed  for  want  of  a  quorum.  He  says  it 
-was  then  he  first  heard  of  the  pursuer's 
account,  and  he  was  one  of  those  who  sub- 
scribed to  the  levy  then  made  of  SOs.  per 
member  to  raise  money  to  pay  that  account. 
He  did  not  send  in  his  resignation  as  mem- 
ber of  the  Club  until  March  1904,  after  this 
action  was  raised.  As  to  the  financial  posi- 
tion of  the  Club,  he  says  that  he  had  no 
reason  to  doubt  its  solvency,  and  that  from 
the  balance  sheet  of  May  1902  he  thought  it 
was  in  a  very  fair  way.  As  to  the  practice 
of  the  committee,  his  evidence  is  that  the 
Club  was  worked  on  one  month's  credit. 
There  was  a  refreshment  sub-committee 
of  which  he  was  not  a  member;  but  the 
accounts  due  by  the  Club  were  laid  before 
the  committee  and  passed  for  payment 
every  month;  and  usually  the  committee 
had  submitted  to  them  a  comparative  state- 


ment of  the  Club  drawing  from  liquors 
for  the  month  or  quarter  just  ended  com- 
pared with  the  corresponding  period  of  the 
preceding  vear.  These  in  the  autumn  of 
1902  showed  a  great  falling  off  as  compared 
with  the  previous  year.  This  of  itself 
showed  a  serious  position  of  matters;  for 
obviously  it  was  to  the  profit  on  the  sale  of 
liquors  that  those  in  the  management  of 
the  Club  had  to  look  for  payment  of  the 
tradesmen.  Mr  Millar  now  says  that  if  he 
had  realised  the  situation  he  would  have 
called  a  general  meeting  of  the  members 
to  consider  the  position,  and  that  he 
did  not  do  so  only  because  he  did  not 
consider  it  at  the  time.  All  this  time 
the  weekly  supplies  wei-e  being  obtained 
from  the  pursuer ;  and  although  Mr  Millar 
says  he  was  not  aware  of  the  particular 
orders  or  of  their  amount,  he  was  aware 
generally  that  fresh  orders  were  being  given 
and  that  the  Club  could  not  be  kept  open 
unless  fresh  supplies  of  liquor  were  got.  I 
cannot  doubt  that  all  this  implies  liability 
on  the  part  of  the  members  of  committee 
to  see  the  account  paid,  and  that  on  the 
facts  the  clubmaster  gave  the  orders  as 
their  agent.  It  is  no  sufficient  answer  to 
point  to  the  pursuer's  evidence  as  showing 
that  he  thought  the  Club  and  all  its 
members  were  liable  to  him,  and  that  it 
was  on  their  credit  that  he  relied.  It  is,  of 
course,  of  some  importance  to  ascertain 
who  it  was  to  whom  the  pursuer  thought 
he  was  giving  credit.  But  the  mistake 
made  b^  the  pursuer  was  in  a  sense  a 
mistake  in  law  and  does  not  alter  the  facts. 
The  true  principal  can  be  sued  when  he  is 
discovered,  notwithstanding  that  credit 
was  erroneously  given  to  another — see  the 
opinions  of  Lord  Esher  and  Lord  Justice 
Lopes  on  this  point  in  Steele  v.  Chnirlay 
(18§7,  3  T.L.R.  772).  No  doubt  there  are 
cases  in  which  certain  selected  committee- 
men have  been  found  liable  on  grounds 
special  to  themselves,  e.g.,  the  personal 
giving  of  orders  or  the  signing  of  cheques 
for  payment  of  specific  accounts  to  the 
same  merchant.  But  it  does  not  follow  that 
where  no  such  specialty  exists  the  members 
of  committee  are  not  liable  as  such.  That 
depends  upon  the  course  of  dealing  and  the 
practice  of  the  committee  of  which  they 
are  members.  If  the  system  of  orders  and 
payments  adopted  by  the  committee  is 
such  as  to  fix  the  members  of  committee 
with  the  general  knowledge  that  supplies 
necessary  to  the  existence  of  the  Club  were 
being  obtained  from  a  particular  trades- 
man, and  his  accounts  were  passed  by  the 
committee  for  payment  as  part  of  their 
ordinary  business,  then  I  hold  that  the 
committee-men  are  liable,  with  such  relief 
as  they  can  obtain  from  the  Club  funds,  or 
from  the  members  by  way  of  contribution. 
Nor  do  I  think  that  there  is  room  (in  such 
a  case  of  continuous  weekly  supplies)  for 
distinguishing  between  those  committee- 
men who  were  present  and  those  who  were 
absent  from  any  particular  meeting,  as  if 
only  those  who  attended  a  meeting  were 
liable  for  the  accounts  passed  at  that 
meeting.  Then  it  is  suggested  that  Mr 
Millar's  membership  of  the  Club  or  of  the 
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■mmr/jhtiw  nattA  in  JuJr  VfR.  atid  tfaat  at 
tliat  t:w«  tiv?  account  •»''i«d  for  vac  not 
<t«Mipi'!V«L  B»Jt  I  esnoot  acoept  the  rif-w 
that  b;*  H»<?tn»*»*h:p  n<raa«d.  The  ocmi- 
rniUt*  did  no'  in  L^t  caM;  exerciae  their 
option  u^  «tHk<-  faim  off  the  toU  a*  a  de- 
fa/jjt*T.  and  thfr  '^^ffnaoiiaeDce  waa  that  he 
had  to  •'■nd  in  hit  formal  re<riKnation  in 
March  ]{fM.  Nor  can  I  hold  that  his  office 
a*  cofnmitt^eDian  really  oeascd  in  Ju\j 
li0tt.  Thtfitr  i^inz  IK>  quorum  at  the 
^en«Tal  UK^tin^  nothing  could  be  done; 
and  in  th«;<>«  circ'ini<t'anc«s  I  bold  that  the 
continuity  of  administration  remain«d  un- 
>irok<;n  and  that  the  committee  remained  In 
office  de  farUt  frmn  the  necessity  of  the 
ca«e,  n</t  perfaap«  harint;  ail  the  powers, 
but  barint;  all  the  duties,  of  the  normal 
committee  until  ther  or  rather  the  oat- 

f'linK  third  Khould  be  lawfully  replaced, 
'urtner.  I  think  it  clear  that  the  liability 
i»  n'/t  merely  pro  rtUn,  and  that  the  proper 
tfrnrht  w  Ut  decern  aKaim>t  the  compearing 
defender  Mr  Millar  tor  payment,  reserving 
any  right  of  relief  competent  to  him." 

Thia  interlocutor  waa  pronooDced : —  ■ 
"The  I»rd  Ordinary  having  considered  the 
cause,  in  respect  the  pursuers  do  not  insist 
for  decree  in  terms  oi  the  first  alternative 
conclusion  of  the  summons,  dismisses  the 
same,  and  decerns;  and  as  regards  the 
sect^nd  alternative  conclusion,  decerns 
against  the  defender  Kobert  W.  Millar  ; 
for  payment  to  the  pursuers  of  the  sum  of 
one  hundred  and  twenty  pounds  and  six- 

rnce  sterling  with  interest  at  the  rate  of  j 
per  cent,  per  annum  from  the  date  of  i 
citation,  reserving  to  the  said  defender 
any  right  of  relief  which  may  be  competent 
to  him:  Assoilzies  the  other  compearing 
defenders  from  the  said  last  -  mentioned 
conclusion  (other  than  the  defender  William 
Hill  who  has  already  been  assoilzied),  and 
decerns,"  &c. 

Counsel  for  the  Pursuers  —  M'Lennan, 
K.C— Armit.  Agent— George  Matthew- 
son,  S.S.C. 

Counsel  for  the  Defenders  (James  Ander- 
son and  Others)— A.  M.  Anderson.  Agent — 
W.  P.  Crow,  Bolicitor. 

Counsel  "for  the  Defenders  (A.  M.  Cruik- 
shank,  K.  W.  Millar,  and  Others) — Munro. 
Agents — Reid  &  Grow,  Solicitors. 

Counsel  for  the  Defenders  (William  Hill 
and  Harry  Rawson)  —  Lippe.  Agents  — 
Dalgleish  k  Dobbie,  W.8. 

Counsel  for  the  Defender  (J.  O.  Reid) — 
Munro.    Agents— Reid  &  Crow,  Solicitors. 


9.  M^  a,  1S06. 

FIRST     DIVISION. 

^Sheriff  of  Liuiaibhire. 
LANARKSHIRE  COUXTT  COUNCIL  r. 

BURGH  OF  AIRDRIE. 

LANARKSHIRE  COUNTY  COUNCIL  c. 

BURGH  OF  COATBRIDGE. 


Bitxr—Procet»—PoU»iiion—RuDer%  PoUu- 
iutn  Pretxntitm  Act  ISX  (30  and  40  VteL 
cap.  iai.aec.ll — Appeal  to  Court  of  Semaiem 
in  Comtnon  Farwi—Contpelenef — Statute. 
The  Rivers  PoUation  Pteventioa  Act 
1^8,  sec  II.  provides  for  review  by  one 
of  the  Divisions  frf  the  Court  of  Sessioo 
by  way  of  special  caae  ot  any  proceed- 
ings  under   that   Act   in    the   Sheriff 
Court,  and  it  also  provides  fcH'  a  peti- 
tion   or   complaint    presented    in    the 
Sheriff  Court  being  removed  to  be  tzied 
by  the   Superior   Cootta  in    the    first 
instance  if  thought  desiraUe. 

In  a  petition  presented  in  a  Sheriff 
Court  to  have  tne  defenders  cmlained 
to  cease  polluting  certain  streams,  the 
defenders,  after  the  Sheriff  bad  found 
that  they  had  admitted  polluting  and 
were  therefore  gnilty  of  a  breach  of  the 
Act,  brought  an  appeal  to  the  Court  of 
Session  in  common  form.  Held,  that 
section  11  of  the  Rivers  Pollotion  Pre- 
vention Act  1876  was  exhaustive  as  to 
the  method  of  review  and  exclusive  of 
the  common  law  right  of  appeal,  that 
the  j^peal  was  therefore  inccwapetent 
and  fell  to  be  dismissed,  and  that  it  was 
not  and  could  not  at  this  stage  be  an 
application  to  have  the  case  tried  in  die 
first  instance  in  ihe  Superior  Court. 

GtUhrie,  Craig,  Peter,  de  Company^. 
Brechin  Magietratea,  January  0,  1885, 
12  R.  4flB,  22  S.L.R.  313.  eommetited  on. 
The  Rivers  Pollution  Prevention  Act  1820 
(39  and  40  Vict.  cap.  75),  section  11,  enacts— 
"  If  either  party  in  any  proceedings  before 
the  Countv  Court  under  this  Act  feels 
aggrieved  by  Uie  decision  of  the  Court  in 
point  of  law  or  on  the  merits,  or  in  respect 
of  the  admission  orrejection  of  any  evidence, 
he  niay  appeal  from  that  decision  to  the 
High  Court  of  Justice.  The  appeal  shall  be 
in  the  form  of  a  special  case  to  be  agreed 
upon  by  both  parties  or  their  attorneys, 
and,  if  they  cannot  agree,  to  be  settled  oy 
the  Judge  of  the  County  Court  upon  the 
application  of  the  parties  or  their  attorneys. 
Tne  Court  of  Appeal  may  draw  any  infers 
ences  from  the  facts  stated  in  the  case  that 
a  jury  might  draw  from  facts  stated  by 
witnesses.  Subject  to  the  provisions  of  this 
section,  all  the  enactments,  rules,  and  orders 
relating  to  proceedings  in  actions  in  Ooimty 
Courts,  ana  to  enforcing  Judgments  in 
County  Courts  and  appeals  irom  decisions 
of  the  County  Court  Judges,  and  to  the 
conditions  of  such  appeals,  and  to  the 
power  of  the  Superior  Courts  011  such 
appeals,  shall  apply  to  all  proceedings 
under  this  Act,  and  to  an  appeal  from  su3i 
action,  in  the  same  manner  as  if  such  action 
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and  appeal  related  to  a  matter  within  the 
ordinary  jurisdiction  of  the  Court.  Any 
plaint  entered  in  a  Countjr  Court  under 
this  Act  may  be  removed  into  the  High 
Court  of  Justice  by  leave  of  any  Judge  of 
the  said  High  Court,  if  it  appears  to  such 
Judge  desirable  in  the  interests  of  justice 
that  such  case  should  be  tried  in  the  first 
instance  in  the  High  Court  of  Justice  and 
not  in  a  County  Court,  and  on  such  terms 
as  to  security  for  and  payment  of  costs 
and  such  other  terms  (if  any)  as  such  Judge 
may  think  fit." 

Section  21  provides  for  the  application  of 
the  Act  to  Scotland  and  inter  alia — "(5) 
The  expression  'the  County  Court'  shall 
mean  tne  Sheriff  of  the  county,  and  shall 
include  Sheriff-Substitute,  and  the  expres- 
sion 'plaint  entered  in  a  County  Court' 
shall  mean  petition  or  complaint  presented 
in  a  Sheriff  Court.  (6)  The  expression 
'the  High  Court  of  Justice'  shall  mean 
the  Court  of  Session  in  either  Division  of 
the  Inner  House  thereof." 

On  28th  August  1906  the  County  Council 
of  the  County  of  Lanark  presented  a  peti- 
tion in  the  Sheriff  Court  at  Airdrie  against 
the  Provost,  Magistrates,  and  Councillors 
of  the  Burgh  of  Airdrie,  in  which  the  pur- 
suers sought  to  have  the  defenders  ordained 
to  abstain  from  causing  to  fall  or  flow,  or 
knowingly  permitting  to  fall  or  flow,  or  to 
be  earned  into  the  North  Calder  Water, 
the  Luggie  Burn,  the  Gartsherrie  Burn, 
the  Nortn  Burn,  the  South  Bum,  and  the 
Brown  Burn,  all  streams  flowing  through 
parishes  within  the  pursuers'  district,  any 
solid  or  liquid  sewage  matter.  A  similar 
petition  was  also  presented  against  the 
Provost,  Magistrates,  and  Councillors  of 
the  Burgh  of  Coatbridge.  The  pursuers 
founded  on  the  Tlivers  Pollution  Preven- 
tion Act  1876,  and  ijleaded— "  (1)  The  defen- 
ders having  committed  an  offence  againsc 
the  statute  founded  on,  and  polluted  the 
said  streams  in  manner  libelled,  the  pur- 
suers are  entitled  to  have  them  ordained  to 
abstain  from  doing  so." 

The  Sheriff-Substitute  (Glkgg)  found 
that  the  action  related  to  a  question  of 
heritable  ri^bt  or  title  in  which  the  value 
of  the  subject  involved  exceeded  £1000, 
appointed  the  cause  to  be  enrolled  for 
further  procedure,  and  granted  leave  to 
appeal.  The  Sheriff  (GuTHBIB)  recalled  his 
Substitute's  interlocutor,  and  subsequently, 
after  hearing  p>arties'  procurators,  found 
that  the  defenders  admitted  permitting 
sewage  matter  to  fall  into  the  streams,  and 
that  they  were  thus  committing  an  offence, 
and  repelled  all  their  pleas  save,  in  the  case 
of  Airdrie,  No.  8,  which  was  to  this  effect^ 
"There  being  no  means  practicable  and 
available  by  which  the  defenders  can 
render  the  sewage  less  harmful,  the  defen- 
ders should  be  assoilzied,"  and  a  similar 
Slea  in  the  case  of  Coatbridge.  The  defen- 
ers  brought  an  appeal  to  the  First  Division 
of  the  Court  of  Session.  The  appeal  was  in 
ordinary  form. 

On  the  case  appearing  in  the  Single  Bills 
the  pursuers  (respondents)  took  exception 
to  the  competencv  of  the  appeal  and  argued 
—The  Rivers  Pollution  Prevention  Act  1876 


conferred  new  powers  on  local  authorities 
and  laid  down  regulations  for  their  exercise. 
Section  11  prescribed  the  method  of  obtain- 
ing review  of  the  proceedings  in  the  Inferior 
Court.  That  was  exhaustive  and  excluded 
the  common  law  right  of  appeal.  This 
appeal  was  therefore  incompetent  and  could 
not  be  treated  as  an  application  to  have 
the  cause  tried  in  the  first  instance  in  the 
Superior  Court  as  it  had  already  gone  too 
far  in  the  Sheriff  Court.  [They  also 
advanced  an  alternative  argument,  On  the 
supposition  that  the  common  law  right  of 
appeal  subsisted,  that  the  appeal  was  in- 
competent as  being  premature,  the  Sheriff 
not  having  exhausted  the  case]. 

Argued  for  appellants — The  appeal  was 
competent.  There  was  a  common  law 
right  of  appeal  from  the  Sheriff  Court  and 
it  was  not  taken  away;  it  therefore  sub- 
sisted—Magistrates of  Portobello  v.  Magis- 
trates of  Edinburgh,  November  9,  1882, 10 
R.  130.  Had  it  l^en  intended  to  take  it 
away  the  Rivers  Pollution  Prevention  Act 
1876  would  have  said  so  expresslv.  A 
similar  appeal  had  been  entertained  oy  the 
Court — Guthrie,  Craig,  Peter,  &  Company 
V.  Magistrates  of  Brechin,  January  9,  1886, 
12R.  IS9,  22S.L.R.  313.  A  special  case  was 
not  appropriate  here,  for  it  proceeded  on 
facts  proved  or  admitted.  Here  the  Sheriff 
had  found  the  defenders  in  the  wrong 
without  proof  or  admission.  The  Act 
made  provision  for  the  cause  being  tried 
in  the  Superior  Court  if  it  were  thought 
desirable.  It  was  desirable  here.  [On  the 
alternative  argument  they  quoted  Sheriff 
Courts  Act  1^  (16  and  17  Vict.  cap.  801, 
section  24;  Court  of  Session  Act  1868  (31 
and  ?&  Vict.  cap.  100),  section  53 ;  Dvke  of 
Roxburghe,  May  26,  1875,  2  R.  715,  12  S.L.R, 
4TO;  Turner's  Trustees  v.  Steel,  January  9, 
1900,  2  F.  363,  37  S.L.R.  250,  per  Lord 
M'lAren.] 

LoBD  Pbbsidknt — These  two  cases  are 
actions  at  the  instance  of  the  County 
Council  of  Lanark  against  the  burgh  of 
Airdrie  and  against  the  burgh  of  Coat- 
bridge respectively,  relating  to  substan- 
tially the  same  circumstances.  Both  are 
complaints  at  the  instance  of  the  County 
Council  against  the  Magistrates  of  the 
respective  burghs,  for  polluting,  by  outfiow 
of  their  sewers,  certain  tributary  streams 
of  the  river  Clyde,  and  both  were  originated 
by  petitions  presented  in  the  Sheriff  Court 
under  the  provisions  of  the  Rivers  Pollution 
Prevention  Act  1876,  of  which  contraven- 
tion was  alleged  to  have  been  committed. 
In  both  cases  the  defenders  joined  issue, 
but  although  the  defenders  were  not  quite 
the  same  in  each  case  it  is  unnecessary  to 
advert  to  the  distinctions  between  them  as 
far  as  the  disposal  of  the  present  appeal  is 
concerned.  Although  the  defenaers  did 
not  in  terms  admit  pollution — did  not  at 
least  admit  an  infringement  of  the  Rivers 
Pollution  Act — yet  it  is  quite  clear  from 
the  defences  lodged  that  the  sewers  did 
discharge  into  these  streams.  The  defen- 
ders, however,  have  stated  many  pleas  in 
defence,  including  pleas  of  incompetency, 
no  title  to  sue,  and  irrelevancy.    Now  the 
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Sheriff-Substitute  at  first  disposed  of  the 
action  on  the  first  plea  of  incompeteiicy,  on 
the  ground  that  it  related  to  a  question  of 
heritable  right  or  title  in  which  the  value 
of  the  subject  in  dispute  exceeded  £1000, 
and  allowed  an  appeal ;  and  the  Sheriff 
recalled  his  Substitute's  interlocutor,  and 
then  took  up  and  proceeded  to  deal  with 
the  other  pleas  in  the  action.  I  am  now 
referring  specially  to  the  Airdrie  case,  and 
in  that  case  what  he  did  was  to  repel  all 
the  pleas  except  the  8th,  which  he  reserved, 
but  ne  made  a  finding^  that  it  was  admitted 
that  sewage  was  being  permitted  to  fall 
inu>  the  streams,  and  a  finding  that  the 
respondents  were  thus  committing  an 
offence  against  the  Rivers  Pollution  Pre- 
vention Act.  He  then  made  a  remit,  under 
the  10th  section  of  that  Act,  to  a  man  of 
skill,  and  from  the  terms  of  the  interlocutor 
one  is  led  to  infer  that  the  manner  in  which 
he  eventually  may  dispose  of  the  8th  plea 
will  probably  depend  on  the  nature  of  the 
report  of  the  man  of  skill. 

But  however  that  may  be,  that  is  the 
interlocutor  which  is  appealed  against  here, 
and  the  question  that  arises  for  decision  is 
as  to  the  competency  of  the  appeal.  Now, 
the  Rivers  Pollution  Prevention  Act,  after 
pi-oviding  that  the  initial  proceedings  shall 
take  place  before  the  County  Court,  which, 
by  the  interpretation  clause,  is  in  Scotland 
the  Sheriff  Court,  proceeds  to  make  this 
further  provision  in  section  11 — "  If  either 
party  in  any  proceedings  before  the  County 
iJourt  under  this  Act  feels  aggrieved  by 
the  decision  of  the  Court  in  point  of  law,  or 
on  the  merits,  or  in  respect  or  the  admission 
or  rejection  of  any  evidence,  he  may  appeal 
from  that  decision  to  the  High  Court  of 
Justice,"  the  High  Court  of  Justice  being 
in  Scotland  the  Court  of  Session.  The 
section  goes  on  to  provide  that  the  appeal 
shall  be  in  the  form  of  a  special  case,  but  it 
also  contains  this  provision — "Subject  to 
the  provisions  of  this  section,  all  the  enact- 
ments, rules,  and  orders  relating  to  pro- 
ceedings in  actions  in  County  Courts,  .  .  . 
and  appeals  from  decisions  of  the  County 
Court  Judges,  and  to  the  conditions  of  such 
appeals,  and  to  the  powers  of  the  Superior 
Cfourt  on  such  appeals,  shall  applv  to  all 
proceedings  under  this  Act."  But  the  same 
section  further  provides  as  follows : — "Any 
plaint  entered  in  a  County  Court  under 
this  Act  may  be  removed  into  the  High 
Court  of  Justice  by  leave  of  any  Judge  of 
the  said  High  Court  if  it  appears  to  such 
Judge  desirable  in  the  interests  of  justice 
that  such  cajae  should  be  tried  in  the  fli-st 
instance  in  the  High  Court  of  Justice  and 
not  in  a  County  Court." 

I  am  of  opinion  that  the  provisions  under 
the  Act  are  exhaustive.  The  Act  gives  a 
purely  statutory  remedy  and  not  a  common 
taw  remedy.  It  is  true  that  the  common 
law  remedies  are  not  interfered  with  but 
remain  as  before,  yet  the  remedies  here 
provided  are  statutory  and  in  some  ways 
peculiar.  I  do  not  propose  to  go  into  an 
exposition  of  the  co-existence  of  these  two 
systems  of  remedies,  which  matter  was 
ijefore  us  in  a  recent  case.  It  is  enough  to 
accentuate  the  fact  that  the  remedies  here 


are  statutory  and  entirely  different  from 
those  at  common  law.     The  statute  here 

grovides  that  the  aggrieved  party  shall 
ave  his  choice  of  the  method  or  procediu*. 
If  he  thinks  that  the  case  should  be  tried 
ab  vnAtio  in  the  High  Court,  i.e.,  the  Court 
of  Session,  he  must  come  and  persuade  a 
Judge  of  that  Court  to  remove  the  case 
there,  and  if  he  does  that,  then  his  prelimi- 
nary pleas  will  be  disposed  of  by  him.  But 
if  he  aoes  not  do  that,  and  joins  issue  in  the 
Sheriff  Court  and  has  some  of  his  pleas  dis- 
posed of  there,  his  opportunity  of  removal 
to  the  Court  of  Session  is  gone.  If  proceed- 
ings have  takeu  place  in  the  Sheriff  Court, 
the  remedv  then  available  to  him,  as  pro- 
vided by  the  Act,  is  an  appeal  in  the  form 
of  a  special  case.  On  that  appeal  all  the 
pleas  dealt  with  will  come  up  for  review, 
though  of  course  only  on  the  facts  as 
stated  by  the  Sheriff.  It  is  to  be  noted, 
however,  that  under  the  terms  of  the  sec- 
tion I  have  quoted,  an  appeal  is  competent 
in  this  form  both  on  tne  law  and  on  the 
merits. 

Therefore  I  come  to  the  conclusion  with- 
out difficulty  that  this  appeal  is  incom- 
petent, and  I  do  not  think  tnat  that  decision 
will  do  any  injustice  to  the  respondents, 
for  if  they  choose  to  appeal  by  way  of 
special  case  all  their  fvuBcvevM  of  pleas  will 
come  up  for  review  and  form  questions  in 
the  special  case,  though  they  must  take 
care  m  adjusting  the  terms  of  the  special 
case  that  it  is  ma^e  evident  that  these  pleas 
have  been  dealt  with  in  the  lower  Court. 

As  I  have  said,  I  have  come  to  this  con- 
clusion without  difficultv,  and  I  should  not 
have  said  anything  further  had  it  not  been 
argued  to  us  that  the  decision  in  the  case 
of  OtUhrie  v.  Magistrates  of  Brechin  is  to 
the  opposite  effect.  I  do  not  doubt  that 
that  case  did  involve  a  determination  of 
this  point  in  a  manner  opposed  to  the  view 
that  I  have  just  laid  down,  but  clearly  the 
question  was  never  axgaed.  in  that  case. 
The  case  is  complicated  because  there  the 
question  of  competency,  was  not  raised 
under  the  Rivers  Pollution  Act  but  under 
the  Public  Health  Act.  The  defender  in 
his  defences  founded  on  the  7th  section  of 
the  Rivers  Pollution  Act,  but  the  case  was 
considered  on  competency,  and  the  plea  of 
incompetency  was  laid  not  on  the  Rivers 
Pollution  Act  but  on  the  Public  Health 
Act,  and  that  contention  was  repelled.  It 
is  quite  true  that  as  the  case  went  on  it 
must  have  done  so  under  the  Rivers  Pollu- 
tion Act,  for  it  was  admitted  by  the  Lord 
President  and  Lord  Mure  that  it  was  truly 
an  appeal  under  that  Act  and  not  under 
the  Public  Health  Act ;  but  still  the  point, 
as  I  say,  was  never  arg^ied,  and  so,  what 
would  otherwise  have  been  a  binding  deci- 
sion, cannot  weigh  with  us  in  deciding  this 
case. 

I  therefore  think  that  this  appeal  is  in- 
competent and  must  be  dismissed.  After 
the  pleas  have  been  exhausted  in  the  Sheriff 
Court  it  will  be  open  to  any  partv  aggrieved 
to  appeal  to  us  by  way  of  special  case. 

Lord  M'Labrn— I  agree  as  to  the  con- 
struction of  The  Rivers  Pollution  Act  and 
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the  conditions  under  which  appeals  in  such 
cases  must  be  taken  to  this  Court.  It  is 
impossible  to  read  section  11  without 
coming  to  the  conclusion  that  it  is  ex- 
haustive and  that  it  excludes  the  common 
law  right  of  appeal.  But  even  were  the 
common  law  right  of  appeal  not  excluded 
it  would  not  avail  the  appellant,  for  he  has 
not  brought  this  appeal  at  that  stage  of 
the  proceedings  where  a  common  law  right 
of  appeal  would  be  available  to  him. 

One  important  question  that  has  been 
raised  in  this  discussion  is  as  to  the  stage 
at  which  such  proceedings  as  this  can  be 
removed  to  the  High  Court.  I  think  it  is 
clear  that  it  is  only  at  an  early  stage  that 
this  step  is  competent,  because  the  Act 
says  that  a  plaint  may  be  removed  if  it 
appears  to  the  Judge  to  be  desirable  that 
it  should  be  tried  "in  the  first  instance" 
in  the  High  Court.  Now,  it  cannot  be 
doubted  that  removal  would  have  been 
competent  immediately  after  the  closing  of 
the  record,  or  possibly  even  after  the 
SherifFs  interlocutor  of  the  16th  of  Novem- 
ber, which  only  disposes  of  two  pleas  of 
the  defenders,  and  appoints  the  case  to  be 
enrolled  for  further  procedure.  Although 
I  think  that,  as  the  Act  has  not  provided  a 
fixed  time  for  removal  of  the  cause,  the 
power  should  be  construed  in  a  sense 
favourable  to  the  right  of  removal,  I  have 
come  to  the  same  conclusion  as  your  Lord- 
ship, that  the  removal  is  asked  for  at  too 
late  a  stage— after  the  Sheriff  has  pro- 
nounced an  interlocutor  finding  that  an 
offence  under  the  Act  has  been  committed. 

As  to  the  other  method  of  bringing  the 
case  to  this  Court,  viz.,  by  appeal,  the 
provisions  of  the  statute  are  wide,  for 
appeal  is  competent  to  anyone  who  is 
aggn^ieved  by  the  decision  in  the  Inferior 
C^urt  either  in  point  of  law  or  on  the 
merits,  or  with  regard  to  the  admission  or 
rejection  of  evidence.  I  think  it  follows 
that  the  Act  does  not  limit  the  remedy  to 
one  appeal  onljj,  for  on  a  question  of  the 
rejection  of  evidence,  if  the  appeal  were 
successful,  the  case  would  have  to  go  back 
to  the  Sherifif  for  the  evidence  to  be  com- 
pleted. But  here  the  Sheriff  has  disposed 
of  a  point  of  law ;  and  if  I  were  entitled  to 
advise  the  respondents  I  should  advise 
that  their  remedy  under  the  circumstances 
was  by  means  of  an  appeal  in  the  form  of 
a  special  case.  That  question,  however,  is 
not  before  us,  and  I  agree  that  the  appeal 
in  its  present  form  is  incompetent. 

LoBD  KiNNBAB — I  agree,  and  I  venture 
to  think  that  the  Act  not  only  introduces 
new  remedies  but  it  creates  new  wrongs, 
for  it  allows  a  public  body  to  treat  as 
statutory  offences  operations  of  a  riparian 
owner  in  cases  where  no  other  riparian 
owner  and  local  authority  could  have 
interfered  before  the  passing  of  the  Act. 
Now,  in  creating  this  new  offence  the 
statute  provides  two  distinct  processes  by 
which  the  matter  may  be  brought  under 
the  cognisance  of  the  Hi^h  Court,  or  in 
Scotland  the  Court  of  Session.  In  the  first 
instance  it  provides  for  removal  to  this 
Court,  but  if  that  procedure  is  not  made 


use  of,  and  the  County  Court  or  Sheriff 
Court  proceeds  to  dispose  of  the  matter  in 
the  first  instance,  then  the  statute  allows 
of  an  appeal  by  way  of  a  special  case.  The 
two  methods  are  quite  distinct,  and  that 
this  is  an  appeal  and  not  a  removal  is 
perfectly  clear,  for  we  are  here  asked  to 
review  the  decision  of  the  Sheriff  finding 
that  an  offence  under  the  Act  has  been 
committed.  It  is  manifest  that  that  is  not 
a  removal  for  trial  "in  the  first  instance," 
but  an  appeal  against  a  decision  of  the 
Inferior  Court. 

Now,  the  statute  provides  that  a  party 
may  appeal  if  aggrieved  by  the  decision  of 
the  Inferior  Court  in  point  of  law  or  on  the 
merits,  and  the  statute  goes  on  to  provide 
that  the  appeal  shall  be  in  the  form  of  a 
special  case,  but  it  further  provides  that 
all  the  enactments,  rules,  and  orders  relat- 
ing to  such  proceedings  in  County  Courts 
and  appeals  therefrom  shall  appl^  to  all 

groceeiungs  and  appeals  under  this  Act. 
>ut  that  18  all  to  be  "subject  to  the  provi- 
sions of  this  section ; "  that  means  that  a 
party  is  to  have  the  benefit  of  all  the 
existing  enactments  provided  he  takes  his 
appeal  in  the  form  provided  by  this  section 
and  not  otherwise.  I  therefore  think  that 
in  this  form  the  appeal  is  incompetent, 
but  the  appellants'  remedy  is  not  thereby 
taken  away,  for  he  can  raise  all  his  points 
on  appeal  by  way  of  special  case  on  a 
proper  application  to  the  Sheriff  for  that 
purpose. 

Lord  Peabson  was  not  present. 

The  Court  dismissed  the  appeal  as  in- 
competent, and  remitted  the  cause  to  the 
Sheriff  to  proceed. 

Counsel  for  the  Pursuers  and  Respon- 
dents— Scott  Dickson,  K.C. — ^T.  B.  Morison. 
Agents— Ross,  Smith,  &  Dykes,  S.S.C. 

Counsel  for  the  Burgh  of  Airdrie,  Defen- 
ders and  Appellants  —  Wilson,  K.C.  — 
Murray.  Agents  —  Drummond  &  Reid, 
W.S. 

Counsel  for  the  Burgh  of  Coatbridge, 
Defenders  and  Appellante — Hunter,  K.C. — 
Home.  Agents  —  Laing  &  Motherwell, 
W.S. 


Wti-netiay,  May  23. 

FIRST    dTvISION. 

[Lord  Salvesen,  Ordinary. 
ROBERTSON  v.  BRANDBS, 
SCHONWALD,  &  COMPANY. 

Contract — Construction— Forvign— Arbitra- 
tion Clause— Reference  to  Arbitration  in 
a  Country  Twt  that  of  the  Parties  nm-  of 
Fulfllnunt—Law  Governing  Validity  and 
Effectiveness  of  Clause. 

A  contract  between  St  inerchant  in 
Scotland  and  a  mercantile  firm  in 
Antwerp,  to  be  implemented  in  Scot- 
land, contained  this  clause — "Arbi- 
tration.— Any  dispute  on  this  contract 
to  be  settled  by  friendly  arbitration  in 
I  London  in  the  usual  way."    Held  that 
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the  question  whether  the  clause  was 
valid  and  effective  fell  to  be  determined 
by  the  law  of  England. 

Hamlyn    &    Company   v.    Tcdiaker 

JHstiUery,  May  10,  1894,  a  R.  (H.L.)  21, 

81  S.L.R.  642,  followed. 

Process —  Contract  —  Foreign  — Arbitration 

Clavse —  Validity  according  to    Foreign 

Law    of  Arbitration    Clause —  Mode    of 

A  scertainment. 

The  validity  of  an  arbitration  clause 
fell  to  be  detiermined  by  English  law. 
The   Lord   Ordinary  allowed  a  proof. 
Beld  that  as  proceedings  would  have 
to    be    taken    in    England   under   the 
Arbitration  Act  in  order  to  start  the 
arbitration,  the  proof  allowed  was  un- 
necessary as  the  validity  of  the  clause 
would  be  determined  in  the  course  of 
such    proceedings,    and    action  tisted, 
hoc  statu,  in  oraer  that  parties  might 
carry  through  arbitration  proceedings 
in  England  if  the  clause  was  valid  and 
covered  the  dispute  in  question. 
On   22nd   January   1906   John    Robertson, 
grain   merchant,    Perth,  raised   an   action 
against     Brandes,     Schonwald,     &     Com- 
pany, 87  Place  de  Meir,  Antwerp  (against 
whom  arrestments  had  been  xiaed  jurisdic- 
tionis  fundandce  catisa),  for  payment  of 
£260  as  damages  for  breach  of  contract. 
The  contracts  in  question,  which  were  to  be 
implemented    in   Scotland,   contained  this 
clause — "Arbitration. — Any  dispute  on  this 
contract  to  be  settled  by  friendly  arbitra- 
tion in  Loudon  in  the  usual  way. 

In  defence  the  defenders,  inter  alia, 
pleaded— "(3)  The  action  ought  to  be  dis- 
missed, or  at  all  events  sisted  in  respect 
that  the  validity  of  the  arbitration  clause 
falls  to  be  determined  by  the  law  of  Eng- 
land, according  to  which  law  the  reference 
is  valid  and  binding." 

The  circumstances  of  the  case  are  given 
in  the  opinion  infra  of  the  Lord  Ordinary 
(Salvesen). 

On  27th  March  1906  the  Lord  Ordinary 
pronounced  the  following  interlocutor : 
— "Finds  that  the  validity  of  the  arbi- 
tration clause  in  the  contracts  libelled 
falls  to  be  determined  by  the  law  of 
England :  Allows  the  defenders  a  proof  of 
their  averments  to  the  effect  that  accord- 
ing to  said  law  the  said  clause  constitutes  a 
valid  and  bindinp;  reference  of  the  dispute 
out  of  which  this  action  has  arisen ;  and 
reserves  all  questions  of  expenses." 

Opinion.— "On  8th  May  1906  the  defen- 
ders sold  to  the  pursuer  two  parcels 
of  ground  basic  slag,  of  different  quali- 
ties and  prices,  which  included  the  freight 
and  insurance  to  Perth.  The  goods  were 
loaded  on  board  a  sailing  vessel  called 
the  '  Emma,'  the  master  of  which  granted 
bills  of  lading  dated  30th  November  1905  in 
which  he  acknowledged  that  the  slaa  biid 
been  shipped  in  good  order  and  condition. 
The  defenders  sent  copies  of  the  bills  of 
lading  to  the  pursuer  along  with  an  invoice 
and  a  draft  for  £330,  6s.  as  the  price  of  the 

goods,  less  an  advance  on  freight.     This 
raft  the  pursuer  accepted,  and  in  exchange 
received  from  the  defenders'  bankei-s  the 


endorsed  bill  of  lading  with  two  covering 
insurance  notes.  Before  the  portion  of  the 
'  Emma's '   cargo  which   belonged    to   the 

gursuer  was  discharged,  the  bill  for  £330, 6s. 
ad  fallen  due  and  been  paid.  Shortly 
thereafter  the  pursuer  discovered  that  the 
cargo  was  in  bad  condition,  and  he  has 
now  brought  this  action  in  order  to  recover 
from  the  defenders  the  difference  in  value 
between  the  goods  contracted  for  and  the 
goods  delivered.  The  claim  also  includes  a 
sum  in  name  of  damages  in  respect  of  the 
slag  delivei-ed  having  a  smaller  percentage 
of  phosphate  of  lime  than  the  minimum 
guaranteed  in  the  contracts. 

"  Both  contracts  are  embodied  in  written 
sale-notes  which  contain  the  following 
clause:  —  'Arbitration. —  Any  dispute  on 
this  contract  to  be  settled  by  friendly 
arbitration  in  London  in  the  usual  way;' 
and  the  defenders  plead  that  the  action 
should  be  sisted  until  the  matters  in 
dispute  have  been  determined  by  ai-bitra- 
tion  in  terms  of  this  clause.  The  pui-suer, 
on  the  other  hand,  argued  that  according 
to  the  fair  construction  of  the  reference 
clause  nothing  was  refeired  except  ques- 
tions as  to  the  meaning  or  intent  of  the 
contract,  and  alternatively  that  as  the 
pursuer's  claim  was  one  of  damages,  and 
no  power  had  been  conferred  on  the 
arbiters  to  assess  damages,  the  dispute 
which  had  arisen  was  not  one  which  fell 
under  the  arbitration  clause.  Tliis  aivu- 
ment  proceeded  on  the  assumption  that 
the  validity  of  the  clause  fell  to  be  ascer- 
tained according  to  the  law  of  Scotland. 

"In  the  course  of  the  debate  the  defen- 
ders' counsel  maintained  that  the  clause  of 
reference  fell  to  be  interpreted  and  governed 
by  the  law  of  England,  in  accordance  with 
which  it  was  valid  and  binding  on  the 
parties,  and  barred  either  from  raising  or 
insisting  in  an  action  at  law.  On  the 
record,  as  it  originally  stood,  the  pleading^ 
did  not  properly  raise  this  question,  but 
they  have  been  amended,  and  I  have  now 
to  decide  whether  the  third  plea-in-Iaw  for 
the  defenders,  which  states  the  legal  pro- 
position which  they  maintain.  Is  well 
rounded. 

"In  my  opinion  the  case  cannot  be  dis- 
tinguished from  that  of  Hamlyn  &  Com- 
pany, 21  R.  (H.L.)  21.  That  also  was  an 
action  of  damages  for  breach  of  a  con- 
tract which  contained  an  arbitration  clause 
in  general  terms,  the  only  difference 
being  that  while  here  the  words  used  ace 
'by  arbitration  in  London  in  the  usual 
way,'  the  clause  in  that  case  was  '  by  arbi- 
tration by  two  members  of  the  Ix>ndon 
Corn  Exchange  or  their  umpire  in  the 
usual  way.'  'Tnat,  however,  is  not  material 
to  the  decision  of  the  only  point  which  I 
feel  at  liberty  to  decide  at  this  stage, 
namely,  whether  the  validity  of  the  clause 
itself  falls  to  be  determined  by  English  law. 
Now,  in  Hamlyn's  case  the  House  of  Lords 
decided  that  although  the  contract  was 
for  most  purposes  a  Scotch  contract,  there 
was  nothing  to  prevent  parties  agreeing 
that  their  rights  under  the  arbitration 
clause  should  oe  determined  according  to 
the  law  of  England,  and  it  was  held  that 


Digitized  by  Vj OOQ IC 


B™.d.o^nw^^*co..&c.-]  y^  Scottish  Law  Reporter.— Vol.  XLIIl. 


637 


the  clause  of  reference  was  expressed  in 
terms  which  clearly  indicated  that  the 
parties  had  in  contemplation  and  agi-eed 
that  it  should  be  interpreted  according  to 
the  rules  of  English  law.  I  think  the  same 
can  be  said  with  equal  force  here.  The  arbi- 
tration was  to  be  in  London  in  the  usual 
waif — that  is  to  say,  it  was  to  be  an  English 
arbitration  and  not  a  Scotch  one, 

"If  parties  had  been  ap-eed  that  this 
clause  of  reference  is  valid  according  to 
English  law,  I  would  have  been  in  a'  posi- 
tion at  once  to  have  sisted  the  action  until 
the  matters  in  dispute  had  been  ascertained 
by  arbitration  in  London.  But  as  there  is 
no  agreement  on  the  subject,  and  «s  every 
question  of  foreign  law  is  a  question  of  fact 
which  falls  to  be  ascertained  bv  evidence,  I 
have  no  alternative  but  to  allow  a  proof, 
however  pedantic  the  proceeding  may 
appear  to  be  in  the  present  case.  ..." 

The  pursuer  reclaimed,  and  argued — The 
validity  of  the  arbitration  clause  fell  to  be 
determined  by  the  law  of  Scotland. 
London  was  merely  the  2ocus  of  the  arbi- 
tration. The  contract  as  a  whole  was 
governed  by  the  law  of  Scotland.  One  of 
the  parties  to  it  was  Scotch.  Performance 
was  to  be  made  in  Scotland.  By  the  law 
of  Scotland  the  arbitration  clause  was  bad 
as  no  arbiters  were  named.  The  present 
case  differed  from  that  of  Hamlyn  ac  Com- 
pany V.  Talisker  Distillery,  May  10,  189-}, 
21  B.  (H.L.)  21,  31  S.L,R.  6*2.  In  that  case 
the  arnitration  clause  contained  the  names 
of  English  arbiters,  e.g.,  "two  members  of 
the  London  Com  Exchange."  Assuming 
that  the  clause  was  governed  by  the  law  of 
England,  by  that  law  the  clause  was  in- 
effectual. The  present  dispute  was  not  a 
dispute  in  the  sense  of  the  contract.  The 
clause  did  not  cover  disputes  as  to  alleged 
defects  in  quality.  In  any  event  the  pur- 
suer was  entitled  to  a  conjunct  probation. 

Counsel  for  the  respondents  were  not 
called  upon. 

Lord  Pbesidbnt— In  this  case  a  gentle- 
man who  is  resident  in  Perth  sues  a  firm  in 
Antwerp,  against  whom  arrestments  have 
been  used  to  found  jurisdiction,  and  the 
ground  of  action  is  for  damages  for  breach 
of  contract  in  respect  of  the  alleged  inferior 
quality  of  a  certain  consignment  of  basic 
slag  which  he  had  ordered  from  them. 
The  contract  under  which  the  slag  was 
sold  contained  this  clause — "Any  dispute 
on  this  contract  to  be  settled  by  friendly 
arbitration  in  London  in  the  usual  way. 
ITie  foreigrn  firm  denies  that  there  has  been 
any  breach  of  contract  ui>on  the  merits, 
but  pleads  that  the  question  of  whether 
there  has  been  breach  or  not  must  be 
decided  by  arbitration  in  respect  of  the 
clause  cited.  The  Lord  Ordinary  pro- 
nounced the  following  interlocutor : — 
[Quotes  interloeiUor]  .  .  .  The  pursuer 
objects  to  going  to  arbitration,  and  upon 
two  grounds.  He  first  of  all  says  that  the 
arbitration  clause  must  be  construed  ac- 
cording to  Scotch  law,  and  that,  so  con- 
strued, it  must  be  bad  in  two  respects — 
(flrst),  in  respect  that  there  is  no  arbiter 
named  at  all,  and  {secondly),  in  respect 


that  the  question  of  breach  of  contract  for 
defective  quality  is  not  in  the  sense  of  the 
clause  in  dispute.  He  also  says  that,  even 
assuming  that  the  arbitration  clause  is  to 
be  construed  by  English  law,  the  same 
result  happens,  namely,  that  this  is  not  a 
dispute  on  the  contract.  With  the  general 
gp-ound  of  the  Lord  Ordinary's  judgment  I 
entirely  agree,  and  I  do  not  think  it  neces- 
sary to  add  much  to  what  he  has  said.  I 
agree  that  the  case  is  really  indistinguish- 
able from  the  case  of  Hamlyn  &  Company 
(21  R.  (H.L.  21)  recently  decided  in  the 
House  of  Lords.  The  onljr  distinction 
between  the  two  cases  is  that  in  Hamlyn'a 
case  the  arbitration  was  to  certain  memoers 
of  an  associated  body  in  London  instead  of 
arbitration  "in  the  usual  way,"  but  in  my 
opinion  tliat  makes  no  practical  difference, 
and  I  think  the  reasoning  of  the  learned 
and  noble  Lords  in  that  case,  particularly 
in  the  judgment  of  Lord  Watson,  is 
absolutely  applicable  to  the  case  that  we 
have  here.  I  nave  therefore  no  doubt  that 
the  Lord  Ordinary  has  come  to  a  just 
conclusion  upon  the  principal  question 
argued  before  him.  But  I  do  not  think 
that  the  Lord  Ordinary-  although  I  am  far 
from  thinking  that  he  is  wrong — has  taken 
the  most  convenient  way  for  the  further- 
ance of  the  case.  If  this  arbitration  clause 
had  contained  a  nomination  of  arbiters  so 
that  the  parties,  so  to  speak,  could  at  once 
start  the  arbitration  of  their  own  motion 
without  asking  anyone  else,  it  would 
probably  have  oeen  convenient,  inasmuch 
as  the  pursuer  here  says  that  even  accord- 
ing to  the  law  of  England  it  is  a  bad 
arbitration  clause,  that  we  should  have 
decided  that  matter  in  the  usual  way  by 
examining  English  counsel  or  referring  it 
to  an  English  Court.  But  it  is  quite  clear 
that  what  requires  to  be  done  here  is  to 
take  proceedings  in  England  under  the 
Arbitration  Act  in  order  to  start  an  arbi- 
tration which  the  other  party  will  not 
concur  in  starting,  and  in  those  proceed- 
ings it  is  evident  that  this  point  could  at 
once  be  raised,  viz.,  whether  this  clause  is 
an  effectual  clause  or  not.  If  that  is  deter- 
mined by  the  English  Court  in  favour  of 
the  clause  then  the  arbitration  will  ^o  on, 
but  if  the  English  Court  decide  that  it  is  a 
bad  clause  then  the  pursuer  will  be  in  a 
position  to  come  back  to  us  and  say  that 
the  arbitration  cannot  proceed.  Accord- 
ingly, I  think  the  convenient  plan  would 
be  to  recal  the  Lord  Ordinary's  interlocutor 
so  far  as  he  allows  the  defenders  a  proof  of 
their  averments,  and  to  sist  the  action  in 
order  that  the  parties  may  proceed  to  start 
an  arbitration  m  England. 

Lord  M'Larbn  —  I  concur  in  thinking 
that  the  present  case  is  governed  by  that  ot 
Hamlyn  &  Company.  It  is  to  be  observ«i 
that  while  the  Lord  Ordinary  has  allowed 
a  proof  he  has  not  done  so  with  much  good- 
will towards  that  form  of  inquiry  for  this 
case.  His  Lordship  evidently  considered 
himself  bound  by  decisions,  for  he  says — "I 
have  no  alternative  but  to  allow  a  proof 
however  pedantic  the  proceeding  may  ap- 
pear to  be  in  the  present  case.      Now,  I 
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think  it  is  consistent  with  sound  principle 
that  where  in  a  case  involving  a  question 
of  foreign  law  an  occasion  necessarily  arises 
of  obtaining  the  opinion  of  the  foreign 
court  on  the  question,  it  is  unnecessary  to 
have  a  preliminary  inquiry  in  our  own 
courts  as  to  the  effect  of  that  law.  For 
example,  where  a  Scotch  case  goes  to  the 
House  of  Lords,  who  have  cognisance  both 
of  English  and  Scotch  law,  they  may  de- 
cide that  an  arbitration  clause  is  effectual 
according  to  EnKlish  law,  and  send  the 
case  direct  to  arbitration  as  was  done  in 
the  case  of  HatrUyn  &  Company.  It  is 
clear  that  the  parties  in  this  case  cannot 
proceed  to  arbitration  'nitbout  seeking  the 
intervention  of  a  Judge  in  England  to  ap- 
point an  arbiter,  and  I  see  no  advantage  in 
any  preliminary  inquiry  here  seeing  that 
the  matter  will  have  to  be  decided  Dv  the 
English  Court.  If  the  English  Court  holds 
that  the  arbitration  clause  is  ineffectual,  the 
case  will  remain  in  this  Court,  and  parties 
may  then  move  for  proof.  I  therefore  con- 
cur in  the  variation  of  the  interlocutorwhich 
your  Lordship  has  suggested. 

Lord  Kinnbab— I  c^uite  agree  with  your 
Lordship.  I  rather  think  that  in  the  course 
of  the  argument  there  was  some  confusion 
between  two  questions  which  are  perfectly 
different  and  must  be  kept  distinct — the 
question  of  the  construction  of  the  contract 
and  of  the  question  of  its  legal  effect  once 
its  meaning  has  been  ascertained.  The  first 
question  argued  was  really  one  of  construc- 
tion, because  it  was  maintained  that  the 
only  question  in  dispute  in  this  action  does 
not  fall  within  the  terms  of  the  arbitration 
clause.  Assuming  it  to  be  so  decided,  the 
next  question  is  whether  the  arbitration 
clause  is  effective  or  not;  and  that  would 
be  a  question  of  construction  also.  But  we 
have  a  perfectly  sufficient  and  ruling  guide 
for  the  determination  of  that  question  of 
construction  in  the  case  of  Hamlyn  v. 
Taliaker  Distillery,  and  I  have  no  doubt 
that  the  clause  of  reference  means  that 
the  questions  which  it  governs  are  to  be 
determined  in  an  arbitration  the  seat 
of  which  is  to  be  in  England  according  to 
the  usual  methods  in  which  arbitrations 
are  there  conducted.  Then,  however,  Mr 
Morison  brought  forward  a  variety  of 
reasons  why  it  should  not  be  given  effect 
to  assuming  the  contract  to  be  binding. 
He  said  it  is  not  an  effective  contract  of 
reference  because  the  English  Court,  when 
it  is  appealed  to  in  order  to  set  the  arbitra- 
tion in  motion,  will  not  for  one  reason  or 
another  give  effect  to  this  clause.  But  that 
raises  a  question  of  the  law  and  practice  of 
the  Courts  of  England  which  we  cannot 
decide  of  our  own  knowledge,  but  can  only 
decide  on  evidence  of  the  law  and  practice 
of  that  countrv.  The  Lord  Ordinary  has 
allowed  a  proof  of  this,  and  although  it  is  a 
perfectly  logical  course  it  would  not  in  this 
case  be  a  practical  or  convenient  course.  It 
is  quite  clear  that  any  judgment  which  we 
might  pronounce  upon  these  questions 
upon  the  evidence  of  experts — wno,  how- 
ever learned,  may  not  be  infallible — would 
not  prevent  the  English  Court  to  which 


the  application  must  be  made  deciding  the 
same  questions  for  itself  upon  its  own 
authority ;  and  whatever  our  Judgment 
upon  the  evidence  as  to  the  law  of  England 
might  be,  it  would  be  futile,  because  when 
an  application  is  made  to  the  English  Court 
it  will  be  disposed  of  according  to  the  law 
administered  by  that  Court,  for  a  knowledge 
of  which  it  is  not  dependent  upon  the  kind 
of  evidence  on  which  we  should  have  to 
proceed,  or  upon  our  view  of  the  effect  of 
such  evidence.  I  think  the  parties  should 
go  to  the  High  Court  at  once,  where  the 
q^uestion  may  be  determined  authorita- 
tively. 

The  result  of  this  may  be  that  the  defen- 
ders may  have  a  process  of  arbitration 
instituted  in  which  the  questions  at  issue 
may  be  decided  and  the  pursuer  may  come 
back  to  this  Court  for  an  effective  decree. 
If  their  application  fails  because  the  clause 
is  found  to  be  incapable  of  being  put  into 
effect  in  England,  the  parties  may  have  to 
come  back  to  have  the  case  tried  on  the 
merits  here.  In  either  alternative  the 
course  proposed  by  your  Lordship  is  more 
convenient  and  more  in  accordance  with 
our  practice  than  to  allow  a  proof  of  the 
law  and  practice  of  England,  or  to  invite 
an  English  Court  to  give  an  opinion  on  that 
matter  to  us  instead  of  allowing  the  parties 
to  go  directly  to  that  Court  for  themselves. 

Lord  Pearson — This  is  a  question,  not 
of  Scots  law,  but  of  private  international 
law  as  applied  in  Scotland.  I  agree  the 
question,  as  argued  to  us,  is  ruled  by  the 
case  of  Hamlyn  &  Company.  I  am  the 
more  disposed  to  take  this  view  because, 
as  I  understand  the  pursuer's  position,  he 
does  not  merely  maintain  that  on  a  sound 
construction  this  reference  clause  does  not 
cover  the  particular  questions  in  dispute. 
Before  he  argues  that,  it  must  be  assumed 
that  the  validity  of  the  reference  clause  as 
such  is  to  be  determined  according  to  the 
law  of  Scotland.  But  under  our  law  there 
is  a  question  prior  to  all  questions  as  to  ttie 
scope  or  construction  of  the  clause.  There 
is  the  prior  question  of  whether  this  clause 
can  be  enforced  at  all  seeing  that  it  does 
not  name  an  arbiter.  It  is  true  he  does  not 
plead  his  objection  so  high,  but  that  is 
involved  in  the  argument  submitted.  If 
that  be  so,  then,  applying  it  to  this  con- 
tract of  sale,  it  comes  to  this,  that  where 
the  parties  contracting  live  in  two  different 
countries,  and  agree  that  their  disputes 
shall  be  referred  to  arbitration  in  a  third 
country,  the  validity  as  well  as  the  scope  of 
the  reference  clause  is  to  be  determined  by 
the  law  of  the  country  where  the  action  is 
raised;  and  if  that  law  pronounces  the 
reference  clause  to  be  bad  there  is  to  be 
no  arbitration.  We  were  not  informed 
what  the  law  of  Belgium  would  say  on  the 
subject,  but  if  it  be  the  same  as  our  own 
law,  that  would  furnish  a  strong  additional 
ai^ument  in  favour  of  defenders. 

Lord  M'Larsx— May  I  add  that  I  agree 
with  all  that  Lord  Kinnear  has  said  as  to 
the  general  construction  of  arbitration 
clauses    not   being  a  question    depending 
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on  principles  peculiar  to  the  laws  of  Eng- 
land or  Scotland.  The  construction  of  an 
arbitration  clause  is  a  matter  to  be  deter- 
mined by  the  phraseology  of  the  clause  and 
by  the  rules  of  grammar  and  logic,  and  is 
not  a  question  of  the  municipal  law  of 
Bngland  or  of  any  other  country.  It  is 
otherwise  of  course  when  the  question  is 
whether  the  agreement  to  refer  to  arbiters 
to  be  chosen  is  effective. 

The  Court  pronounced  this  interlocutor: — 
"Becal  the  said  interlocutor:  Find 
that  the  arbitration  clause  falls  to  be 
construed  by  the  law  of  England,  and 
before  further  answer  sist  procedure 
hoe  statu  in  order  that  the  parties  may 
carrv  through  arbitration  proceedings 
in  Efnglatid  if  on  a  true  construction  of 
said  clause  it  is  valid  and  covers  the 
dispute  in  question :  Find  the  reclaimer 
liable  in  expenses  since  the  date  of  the 
interlocutor  reclaimed  against,  and  re- 
mit," &c. 

Counsel  for  Pursuer  and  Reclaimer  — 
Younger,  K.C. — T.  B.  Morison.  Agents— 
J.  &  JT  Galletly,  S.S.C. 

Counsel  forDefenders and  Respondents — 
Hunter,  K.C.  —  Boyd.  Agents  —  Boyd, 
Jameson,  &  Young,  W.S. 


HOUSE   OF   LOEDS. 

Tuesday,  May  29. 

(Before  the  Lord  Chancellor  (Lorebum), 
and  Lords  Macnaghten,  Davey,  James 
of  Hereford,  Robertson,  and  Atkinson.) 

PARISH  COUNCIL  OF  GLASGOW  v. 
PARISH  COUNCIL  OF  KILMALCOLM. 

(In  the  Court  of  Session,  March  1,  1001, 
reported  41  S.L.R.  347,  and  6  F.  457.) 

Poor  —  Settlement  —  Capacity  to  Acquire 
Residential  Settlement  —  Bodily  and 
Mental  Weakness  Rendering  Self-Main- 
tenance Impossible  —  Maintenance  in  a 
Charitable  Institution. 

A  person  whom  "mental  weakness 
and  chronic  physical  disease"  renders 
incapable  of  maintaining  himself,  may, 
by  the  necessary  residence  for  the 
requisite  period  in  a  charitable  institu- 
tion, without  begging  or  applying  for 
parochial  relief,  acquire  a  residential 
settlement  in  the  parish  where  the 
institution  is  situated. 

Question  whether  an  insane  person 
could  so  acquire  a  residential  settlement. 
The  case  is  reported  ante  ut  supra. 

The  Parish  Council  of  Kilmalcolm  (defen- 
ders and  reclaimers)  appealed  to  the  House 
of  Lords. 

At  delivering  judgment — 

Lord  Chanctkllor— I  am  of  opinion  that 
the  order  appealed  from  is  right  and  that 
this  appeal  should  be  dismissed.    I  do  not 


propose  to  enter  upon  any  discussion  of  the 
law  involved  in  this  case,  because,  having 
had  the  advantage  of  considering  the 
opinion  which  has  been  prepared  by  my 
noble  and  learned  friend  Lord  Robertson,  1 
find  myself  in  complete  agreement  with  it 
and  have  nothing  to  add  to  what  he  says. 

Lord  Macnaghtkn— I  agree. 

Lord  Davey — The  learned  counsel  for 
the  appellants  have  failed  to  convince  me 
that  the  judgments  delivered  by  the  learned 
Judges  of  the  Second  Division  are  wrong, 
and  I  have  nothing  to  add.  All  the  facts 
and  the  law  also  seem  to  be  dealt  with  by 
those  Judges  in  a  manner  which  appears  to 
me  to  render  it  unnecessary  to  add  anything. 
Therefore  I  concur. 

Lord  James  of  Hbbefobd— This  case 
appears  to  me  to  be  governed  by  authority 
which  cannot  now  be  disputed. 

The  pauper  Mary  Gillespie,  an  illegiti- 
mate child,  was  born  in  the  parish  of 
Houston  on  18th  February  1881.  She  was 
admitted  to  a  charitable  institution  called 
Quarrier's  Homes,  situated  in  the  parish  of 
Kilmalcolm,  in  October  1887,  and  remained 
there  until  March  1001,  when  on  account  of 
disobedience  she  was  removed  to  the  City 
of  Glasgow  Poor-house  and  has  remained 
there  ever  since.    It  will  be  seen  that  the 

fauper  attained  puberty  in  February  1893. 
t  is  sought  to  render  the  parish  of  Kil- 
malcolm liable  by  virtue  of  the  residence 
of  the  pauper  at  Quarrier's  Homes  within 
that  parish. 

The  mental  condition  of  the  pauper  is 
thus  described — it  is  said  that  during  the 
whole  period  of  her  residence  in  Kilmalcolm 
"she  suffered  from  mental  weakness  and 
chronic  physical  disease  which  made  her 
incapable  of  maintaining  herself."  Now, 
upon  those  facts  it  must  be  taken  that  the 

Eauper  did  not  in  one  sense  maintain 
erself — that  is,  she  did  not  earn  any  money, 
and  had,  of  course,  no  private  means  of 
her  own.  She  also,  from  mental  deficiency, 
was  incapable  of  earning  her  living.  But 
now  the  authorities  apparently  clearly 
decide  that  the  non-earning  of  the  means 
of  support,  even  when  coupled  with  in- 
capacity through  mental  weakness  short 
of  lunacy  or  idiotcy,  does  not  prevent  the 
acquiring  of  a  residential  settlement  so 
long  as  the  pauper  does  not  resort  to 
common  begging  and  does  not  apply  for 
parochial  relief. 

It  is  sufficient  if  the  pauper  is  maintained 
by  someone.  So  long  as  there  is  no  dis- 
qualification through  begging  or  applica- 
tion for  parochial  relief  it  is  immaterial 
from  whom  the  means  of  maintenance 
are  derived. 

A  series  of  decisions,  the  principal  of 
which  is  the  Kirki/ntiUoch  case,  have  so 
determined,  and  this  view  of  the  law  has 
been  acted  on  for  many  years.  It  seems 
too  late  to  attempt  to  alter  rules  so  well 
established. 

Doubtless  this  view  may,  as  mentioned 
by  Lord  Moncreiff,  cast  a  heavy  burden 
upon  a  parish  in  which  a  charitable  in- 
stitution is  situated,  but  the  parish  may 
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derive  benefit  from  the  existence  of  the 
institution  within  its  boandaries ;  but  even 
if  this  be  not  so,  this  ar^^ument  of  hardship 
cannot  alter  the  law. 

I  therefore  concur  in  the  judgments  of 
the  Lord  Ordinary  and  of  the  Judges  of 
the  Second  Division  of  the  Cotatot  S^sion, 
both  upon  the  main  point  and  on  the 
special  averments  mentioned  in  those 
judgments. 

Lord  Robertson— The  clear  aivument 
presented  by  the  leai-ned  counsel  bought 
the  question  before  us  to  a  very  narrow 
point.  This  woman  resided  three  years 
continuously  in  the  appellants'  parish,  and 
during  that  period  had  not  recourse  to 
common  beg^ng  and  did  not  receive  or 
apply  for  parochial  relief.  Her  subsistence 
was  derived  from  the  funds  of  the  charit- 
able institution  in  whose  home  she  resided ; 
but  it  was  not  argued  that  this  circum- 
stance of  itself  excluded  the  application  of 
the  disputed  section.  The  question  pro- 
posed by  the  appellants  was  the  much 
narrower  one,  whether  the  fact  (for  this  is 
to  be  assumed)  that  the  woman  suffered  from 
"mental  weakness  and  chronic  physical 
disease  which  made  her  incapable  of  main- 
taining herself"  takes  her  out  of  the  enact- 
ment. The  words  in  the  section  relied  on 
by_  the  appellants  are  "shall  have  main- 
tained himself";  but  the  (disappointingly) 
limited  contention  is  that  while  a  person 
may  be  within  the  section  who  de  facto 
does  not  (e.g.,  through  laziness)  main1>ain 
himself  while  able  to  do  so,  another  person 
whose  failure  to  maintain  himself  is  due  to 
mental  and  bodily  weakness  is  outside  the 
provision. 

Now,  if  the  words  in  question  had  to  be 
construed  for  the  first  time,  there  is,  to  say 
the  least,  much  plausibility  in  the  broader 
view  that  to  come  within  tne  enactment  at 
all  a  person  must  during  the  three  years 
have  derived  his  maintenance  from  his 
own  property  or  labour.  This  view  goes  of 
course  a  g^eat  deal  further  than  the  appel- 
lants do  now,  and  would  render  the  fact  of 
maintenance  not  being  found  by  the  person 
himself  but  by  others  the  crucial  fact, 
while  the  cause  of  that  fact,  e.g.,  bodily 
or  mental  unfitness  for  self-maintenance, 
would  be  irrelevant  to  the  question. 

The  construction  of  the  statute,  however, 
which  as  matter  of  historv  was  put  on 
this  section  by  the  very  able  Judges  who 
developed  the  law  on  this  subject  from  1846 
to  1898,  was  entirely  different.  They  held 
that  from  the  point  of  view  of  the  poor 
law  all  persons  fell  into  two  categories, 
according  as  they  did  or  did  not  live  off  or 
try  to  live  off  the  public  by  rates  or  beg- 
ging ;  and  that  if  people  did  not  live  off  or 
fry  to  live  off  the  puolic  in  those  ways  it 
was  immaterial  whether  they  lived  on  their 
own  resources  or  on  the  resources  of  their 
friends,  or  people  who  acted  as  their  friends. 
Accordingly  if  a  man  did  not  ask  parochial 
relief  or  lieg,  it  was  of  no  consequence 
whether  he  lived  on  his  own  means  or 
wages  or  on  other  people's;  and  equally 
little  did  it  matter  whether  the  charity  on 
which  he  subsisted  was  administered   to 


him  by  individoals  or  by 
Obviously  this  is  an  entirety  tenable 
theory,  although  it  is  cqieD  to  the  ofajecticii 
i  that  it  reduces  the  emphatic  and  energetic 
words  "support  himself"  to  a  synonym  of 
"  live,"  ana  finds  the  effective  enactment  in 
the  aoalification  introduced  by  the  word 
'*  witnoat.''  But  it  aeenas  to  me  nnneoe*- 
sary  to  be  anxious  over  the  intrinsic  merits 
of  this  construction,  because  the  Legis- 
lature adopted  it  in  1808.  By  Uiat  time 
repeated  judicial  decisions  in  Scotland  had 
completely  established  this  ccmstniction; 
and  in  that  year  Parliament,  while  (for  s 
different  purpose)  repealing  the  sectioD 
containing  the  words  "  miuntain  himself," 
re-enacted  those  words  as  part  of  the  new 
formula  of  residential  settlement.  In  my 
opinion  it  must  be  held  that  in  so  doing 
the  Legislature  deliberately  and  of  choice 
re-enacted  them  in  the  sense  which  they 
had  been  authoritatively  held  to  possess, 
and  that  they  must  therefore  be  read  in 
that  sense. 

This  being  so,  there  is  nothing  in  tlie 
present  case  except  the  comparatively  easy 
question  whether  the  result  is  affected  ik 
uie  fact  that  the  pauper  was  disabled  fnnii 
maintaining  herself  by  bodily  and  mental 
weakness  not  involving  insanity.  For  the 
reason  gfiven  by  the  Lord  Ordinary  1  think 
the  averment  insuflBcient  and  irrelevant. 
Whether  the  authorised  construction  of 
the  words  "maintain  himself"  will  stand 
the  strain  of  a  condition  of  insanity  is  a 
question  which  has  not  arisen  and  does  not 
arise  to-day.  It  is  a  question  generically 
different  from  that  before  the  House. 

Lord  Atkinson— T  have  had  the  advan- 
tage of  reading  the  judgment  which  has 
just  been  delivered  by  my  noble  and  learned 
friend  and  I  entirely  concur. 

Their  Lordships  dismissed  the  appeal  with 
expenses. 

Counsel  for  the  Appellants — Clyde,  E.C. 
— Macmillan.  Agentis — Lade  ft  Hood,  Solici- 
tors, Port-Glasgow— Morton,  Smart,  Mac- 
donald,  &  Prosser,  W.S.,  Edinburgh— 
Bramall  &  White,  London. 

Counsel  for  the  Pursuers  and  Respon- 
dents—The Solicitor-General  for  Scotland 
(Ure,  K.C.)— W.  Thomson.  Ajgents— Mac- 
kenzie, Innes,  &  Logan,  W.S.,  Edinburgh— 
Grahames,  Currey,  &  Spens,  Westminster. 

Counsel  for  the  Parish  Council  of  Hous- 
ton, Defenders  and  Respondents— Scott- 
Dickson,  K.C.  —  MacBobert.  Agents  — 
Holmes,  Mact^avish,  &  Company,  John- 
stone—Constable  &  Sym,  W.S.,  Edinburgh 
—John  Kennedy,  W.S.,  Westminster. 
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COURT   OF  SESSION. 

Saturday,  May  26. 

SECOND     DIVISION. 

[Sheriff  Court  at  Glasgow. 
M'CONNELL  &  REID  v.  W.  &  6. 
MUIR. 

Cornjaenaation—Lkruid  and  Illiquid  Claims 
—Constitution— Sist. 

In  an  action  to  recover  the  price  of  400 
bags  of  flour  sold  and  delivered,  the  de- 
f  fenders  sought  to  set  off  the  price  paid  by 
them  for  260  bags  sold  to  them  about  the 
same  time  for  which  a  delivery-order 
had  been  granted  and  acknowledged  by 
the  storekeeper,  but  of  which  they  had 
not  obtained  delivery  owing  to  a  dis- 
pute as  to  the  ownership  of  the  flour. 
The  question  of  the  ownership  was  the 
subject  of  two  multiplepoindiugs,  one 
in  the  Sheriff  Court  which  had  been 
sisted  to  await  a  decision  in  the  other, 
which  was  in  the  Court  of  Session  but 
to  which  the  defenders  were  not  parties. 
The  Lord  Ordinary  had  pronounced 
judgment  in  tlie  Court  of  Session 
multiplepoinding  action,  which  the 
defenders  maintained  would  rule  the 
Sheriff  Court  action,  with  the  effect 
that  the  pursuers  never  were  owners 
of  the  250  bags.  Held  that  the  counter 
claim  was  neither  liquid  nor  qvu)d 
atalitn  liquidari  potest,  and  so  could 
not  be  set  off  against  the  liquid  claim 
of  the  pursuers,  and  that  there  were  no 
special  circumstances  averred  to  lead 
the  Court  to  depart  from  the  general 
rule  and  to  grant  a  sist. 
On  26th  April  1906  M'Connell  &  Reid,  flour 
importers,  Glasgow,  brought  an  action  in 
the  Sheriff  Court  there  against  W.  &  G. 
Muir,  bakers,  Calton,  Glasgow,  in  which 
they  sought  to  recover  £282,  10s.,  the  price 
of  ■ttO  bags  of  flour  sold  to  the  defenders  and 
delivered  on  8th  March  to  them. 

In  defence  the  defenders  pleaded— "(1) 
The  defenders  not  l)eing  indebted  to  the 
pursuers  in  the  sum  sued  for,  and  being 
willing  to  pay  any  Imlance  that  may  Ix"  due 
by  them  to  the  pursuers,  the  present  action 
should  be  dismissed  with  expenses,"  and 
sought  to  set  off  (u^ainst  the  sum  claimed, 
the  sum  of  £172,  Ids.  8d.,  the  price  paid  bv 
the  defenders  for  250  bags  of  flour  which 
they  averred  had  never  been  delivered. 
They  made  a  statement  of  facts,  which  with 
the  answers  thereto  for  the  pursuers  was 
as  follows:— "(Stat  1)  The  defenders  have 
often  bought  flour  from  the  pursuers.  Prior 
to  21st  December  1904  they  had  purchased 
from  the  pursuers,  but  had  not  received 
delivery  or  the  400  bags  of  flour,  and  also 
250  bags  of  flour,  the  price  of  which,  less 
discount,  was  £172,  10s.  3d.  Notwithstand- 
ing the  delivery-order  mentioned  by  the 
pursuers,  the  defenders  have  not  yet  re- 
ceived delivery  of  the  said  250  bags  of  floui-. 
(Ans.  1)  Admitted  that  defenders  have 
frequently  purchased  flour  from  pursuers, 
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and  that  on  21st  December  1904  defenders 
had  not  received  delivery  of  the  400  bags  of 
'Unity'  flour— same  having  been  sold  for  for- 
ward delivery.  Admitted  that  defenders 
had  prior  to  21st  December  1904  also  pur- 
chased from  pursuers  other  250  bags  of 
flour,  but  denied  that  delivery  had  not  been 

given.  Explained  that  said  260  bags  of 
our  were  of  'Semper  Idem'  flour,  which 
were  held  by  Thomas  Hayman  &  Son,  cart- 
ing contractors  and  storekeepers,  26  Robert- 
son Street,  Glasgow,  as  custodiers,  in  their 
Commerce  Street  Store  on  behalf  of  and 
subject  to  the  order  of  pursuers,  and  were 
purchased  by  defenders  from  pursuers  on 
7th  December  1904,  '  ex  store,'  at  the  price 
of  288.  per  bag,  with  li  per  cent,  discount 
for  cash  in  fourteen  days,  and  delivery  of 
same  was  given  by  pursuers  to  defenders 
on  said  7th  December  by  delivery-order 
addressed  to  the  said  Thomas  Uayman  & 
Son,  granted  by  pursuers  in  favour  of  de- 
fenders for  said  250  bags  of  '  Semper  Idem.' 
Tlie  def  endei-8  paid  the  price  of  said  '  Semper 
Idem '  on  21st  December  1904,  and  took  the 
discount  of  1^  per  cent.  (Stat.  2)  On  said 
2l8t  December  1904  the  defendera  paid  to 
the  pursuers  the  said  sum  of  £172,  l6s.  3d., 
but  they  have  not  yet  received  delivery  of 
the  said  260  bags  of  flour — Thomson  M'Lin- 
tock,  chartered  accountant,  Glasgow,  as 
trustee  on  the  sequestrated  estates  of  John 
M'Nairn  &  Company,  produce  merchants 
and  importers,  1G4  Brunswick  Street,  Glas- 
gow, having  claimed  that  the  same  be- 
longed to  the  said  John  M*Nairn  &  Com- 
pany, and  not  to  the  pursuers,  and  that 
the  pursuers  had  no  title  to  sell  the  same  to 
the  defenders.  (Ans.  2)  Admitted  that  on 
said  2l8t  December  1904  defenders  paid  to 
the  pursuers  the  said  sum  of  £172,  16e.  .Sd. 
Quoad  vMra  not  known  and  not  admitted. 
Explained  that  upon  said  21st  December 
1904  defenders  received  from  the  said 
Thomas  Hayman  &  Son,  to  whom  the  said 
delivery-order  had  been  addressed,  a  war- 
rant or" certificate  of  transfer  to  the  follow- 
ing effect : — '  We  have  this  day  transferred 
to  your  account  250  bags  of  flour  "  Semper 
Idem  "  in  Commerce  Sti-eet  Store,  by  order 
of  Messrs  M'Connell  &  Reid,  which  we  now 
hold  subject  to  your  instructions  only,  you 
paying  the  store  charges  on  same.'  (Stat. 
3)  The  question  of  the  ownership  of  the 
said  250  nags  of  flour  has  been  raised  in  an 
action  of  multiplepoinding  which  is  at  pre- 
sent pending  in  this  Court,  and  to  which 
the  pursuers  and  defenders  have  been  called 
as  parties.  The  record  in  said  action  has 
not  yet  been  closed.  The  defenders'  claim 
in  said  action  was  lodged  in  order  that 
their  rights  and  the  rights  of  the  pursuers 
might  not  be  prejudiced,  and  they  intend 
either  to  withdraw  or  amend  it.  (Ana.  3) 
Admitted  that  the  said  action  of  multiple- 
poinding is  presently  pending  in  this  Court, 
and  reference  is  made  to  defenders'  claim 
in  said  action,  a  copy  of  which  is  herewith 

produced " 

The  action  of  multiplepoinding  in  the 
Sheriff  Com-t  referred  to  had  been  sisted 
pending  a  decision  in  a  multiplepoinding 
raised  in  the  Court  of  Session  before  Lord 
Ardwall  dealing  with  the  same  matter — 
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Hayman  &  Son  v.  M'lAntoek,  1906,  13 
S-LkT.  863.  Both  multiplepoindings  were 
raised  by  Hayman  &  Son  as  nominalraisers, 
Thomson  M'Lintock  being  real  raiser.  W. 
ft  Q.  Muir  were  not  parties  to  the  Court  of 
Session  action.  M'Connell  &  Reid  had 
lodged  claims  in  it,  but  not  in  the  Sheriff 
Oourt  action  though  called  as  defenders. 

On  13th  December  the  Sheriff-Substitute 
(BAiJPOtrR)  repelled  the  defences  and  de- 
cerned against  the  defenders  in  terms  of 
the  petition,  holding  that  they  could  not 
set  off  the  price  of  the  250  bags  of  which  the 
ownership  was  in  dispute  against  the  price 
of  the  400  bags. 

On  appeal  the  Sheriff  (Guthrib)  on  10th 
February  1906  recalled  his  Substitute's 
interlocutor,  decerned  ad  interim  for  £80, 
ISs.  Od,,  and  quoad  ultra  sisted  the  action. 

Note. — "There  is  a  sum  of  money  belong- 
ing to  the  defenders  in  the  pursuers'  hands, 
for  which  it  may  turn  out  that  the  pur- 
suers have  not  given  value.  It  is  not  a 
liquid  debt  bj  the  pursuers  to  the  defen- 
ders, but  it  is  in  course  of  being  made  liquid 
or  the  reverse.  This  is,  I  think,  an  excep- 
tional case  in  which  the  principle  of  reten- 
tion may  be  extended  on  grounds  of  equity 
apart  from  usage  or  mutual  contract,  for 
the  pursuers,  founding  on  a  liquid  debt,  are 
shown  on  probable  gnx>und8  to  be  under  an 
obligation  to  account  to  their  debtor  for  a 
large  sum  arising  out  of  a  similar  and 
almost  simultaneous  transaction.  The  cases 
of  Munro  v.  MacdonaUCa  Executors,  4 
Macph.  687,  and  Rota  v.  Boas,  22  B.  461, 
cited  to  me  appear  to  warrant  the  sist 
which  I  have  granted  in  order  that  the 
true  position  of  the  parties  inter  ae  may  be 
fixed?' 

The  pursuers  appealed  to  the  Court  of 
Session,  and  argued— The  Sheriff  -  Substi- 
tute was  right.  It  was  owing  to  defenders' 
own  fault  and  delay  that  they  did  not 
obtain  actual  delivery.  If  the  defenders 
had  any  claim,  it  was  for  damages  for 
failure  to  implement  a  contract  of  sale. 
The  claim  was  neither  liquid  nor,  as  the 
Sheriff  stated,  "in  course  of  being  made 
liquid  or  the  reverse."  For  the  multiple- 
poinding  in  the  Sheriff  Court  had  been 
sisted,  and,  moreover,  the  defenders  now 
stated  regarding  their  claim  therein  that 
they  intended  "either  to  withdraw  or 
amend  it,"  while  to  the  Court  of  Session 
multiplepoinding  the  defenders  were  not 
parties.  The  pursuers'  claim  on  the  other 
hand  was  admitted,  and  the  ordinary  rule 
that  an  illiquid  claim  cannot  be  set  off 
against  a  liquid  claim  applied— Mackie  v. 
Kiddell,  November  20,  1OT4,  2  R.  115,  12 
S.L.B.  115  ;  Scottiah  North-Eaatem  Bail- 
vmv  Company  v.  Napier,  March  10,  1850, 
21  D.  700;  Mackie  v.  Mackie,  June  15,  1897, 
6  S.L.T.  42.  The  cases  of  Munro  v.  Mao- 
donalxTa  Executora,  March  90, 1866, 4  Macph. 
687,  and  Roaa  v.  Roaa,  March  9,  1805,  22  B. 
461,  S2  8.L.E.  337,  referred  to  by  the  Sheriff, 
were  exceptional  and  special  cases.  The 
defenders'  present  position  was  inconsistent 
with  their  claim  in  the  Sheriff  Court  mul- 
tiplepoinding, where  they  stated  that  250 
bags  of  the  flour  "  belonged  to  the  said 
M'Oonnell  ft  Beid." 


Argued  for  the  defenders  (respondents)— 
1.  The  defenders'  claim  was  really  liquid;  it 
was  for  repetition  of  the  price  paid.  They 
could  not  have  got  delivery,  for  according 
to  Lord  Ardwall's  judgment  in  Hayman 
&  Son  V.  M'Untock,  February  22,  1906.  13 
S.L.T.  863  (the  judgment  in  which  would 
necessarily  rule  the  Sheriff  Court  multiple- 
poinding) the  property  had  never  pa^ed 
rrom  M'Naim  ft  Gompanv,  and  therefore, 
prima  facie  at  any  rate,  the  pursuers  bad 
no  title  to  sell.  In  any  case  a  delay  from 
2l8t  December  (the  acknowledgment  of 
intimation  of  the  delivery-order)  till  after 
0th  February  was  not  unreasonable.  2. 
But  even  assuming  the  claim  was  illiquid, 
it  was  in  process  of  being  made  liquid  by 
the  multiplepoindings  in  the  Court  of 
Session  and  m  the  Sheriff  Court,  and  the 
action  should  be  sisted  to  await  the  result — 
Munro  v.  Maedonald'a  Executora;  Boaa  y. 
Roaa  (dt.  aupra).  In  Madeie  v.  Mackie 
decree  had  been  given  before  the  counter 
claim  was  raised.  Mackie  v.  Riddell  was 
quite  different  from  the  present  case;  it 
would  have  been  similar  if  the  horse  there 
in  question  had  never  been  delivered. 

Lord  Justice- OiiSaiK— I  have  no  doubt 
that  if  this  case  is  to  be  disposed  of  in  the 
way  the  Sheriff  has  done,  it  can  only  be  on 
the  ground  of  very  special  circumstances  to 
take  it  out  of  the  ordinary  rule  that  an 
illiquid  claim  cannot  be  set  off  against  one 
that  is  liquid.  The  Sheriff  has  treated  it  as 
an  exceptional  case.  After  giving  it  fuU 
consideration  I  cannot  see  any  such  special 
circumstances  as  would  entitle  us  to  treat 
it  otherwise  than  according  to  the  usual 
rule.  The  purpose  of  the  defenders'  plea  is 
to  save  themselves  the  risk  of  loss  in  respect 
of  another  transaction.  I  cannot  see  why 
that  should  affect  the  matter.  We  are  told 
that  there  is  an  action  of  multiplepoinding 
pending  in  the  Court  of  Session,  that  it  wiU 
shortly  be  decided,  and  that  the  decision 
in  that  case  will  set  up  the  defenders'  claim. 
We  do  not  know  as  to  that  We  do  not 
know  what  the  decision  will  be,  and  we  do 
not  know,  whatever  the  decision  is,  that  it 
will  necessarily  decide  the  question  between 
the  parties  in  this  case.  I  am  sorry  to  differ 
from  the  Sheriff,  who  has  had  a  large  experi- 
ence in  this  class  of  cases,  but  I  must  say  that 
I  think  the  Sheriff-Substitute  is  right,  and 
that  there  are  not  sufficient  grounds  of  an 
exceptional  nature  for  sisting  the  case  as 
the  Sheriff  has  done. 

Lord  Kyixacht— I  regret  to  be  obliged 
to  agree.  I  think  the  Sheriff-Substitute's 
judgment  must  be  returned  to.  If  on  the 
record  in  the  present  case  facts  were  averred 
and  admitted  which  even  prima  facie  in- 
structed a  good  claim  on  the  part  of  the 
defenders  ag;ainst  the  pursuers  arising  out 
of  the  previous  transaction  mentioned,  I 
should  have  been  quite  disposed  to  stretch 
a  point  so  as  to  try  in  the  present  action 
the  merits  of  the  defenders'  claim,  and  if  it 
turned  out  to  be  just,  to  give  the  defenders 
the  benefit  of  a  set  off.  But  on  examining 
this  record  I  find  that  there  is  not  only  no 
admission  of  such  facts  but  no  averment 
of  them.    There  is  nothing  to  show  and 
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nothing  averred  relevant  to  infer  that  even 
prvma  facie  the  defenders  have  a  good 
claim   for    failure    to    deliver   under   the 

frevious  contract.  In  these  circumstances 
am  constrained  to  agree  with  your  Lord- 
ship that  the  Sheriffs  interlocutor  must  be 
i-ecalled  and  the  interlocutor  of  the  Sheriff- 
Substitute  restored. 

Lord  Stobmonth  Dabling  —  I  agree. 
The  argument  for  the  defenders  is  that 
they  have  paid  away  money  to  the  pur- 
suers which  they  are  entitled  to  get  hack 
in  an  action  of  repetition  or  of  damages. 
It  is  said  that  we  should  sist  the  present 
action  until  that  question  is  decided.  It  is 
not  said  that  there  is  any  case  in  Court 
which  will  necessarilv  settle  it.  No  doubt 
it  is  said  (Stat.  5^  that  the  issue  in  this 
action  "depends  in  great  measure  on  the 
judgment  to  be  pronounced  in  the  action 
of  multiplepoindmg  referred  to  in  art.  3 
hereof."  But  when  we  turn  to  article  3  we 
jBnd  that  the  record  in  that  action  is  not 
closed  and  that  the  defenders  intend  either 
to  withdraw  or  amend  their  claim.  Then 
as  to  the  multiplepoinding  in  this  Court, 
Lord  Ardwall's  judgment,  although  it  might 
be  valuable  as  a  precedent,  would  not  settle 
the  question  as  between  these  particular 
parties.  The  Sheriff  is  therefore  hardly 
accurate  in  sajring  that  the  defenders' 
counter  claim  "is  m  course  of  being  made 
liquid  or  the  reverse."  It  is  not  in  the  posi- 
tion of  being  "quodaUxtim  Kqriidari  potest." 
Accordingly  tne  ordinary  rule  tnat  an 
illiquid  claim  cannot  be  set  off  against  a 
liquid  claim  applies  and  I  agree  that  the 
interlocutor  of  tne  Sheriff  should  be  recalled 
and  that  of  the  Sheriff-Substitute  restored. 

LoBD  Low — I  am  of  the  same  opinion. 
It  is  plain  that  there  are  no  special  circum- 
stances here  which  would  justify  the  Court 
in  treating  this  case  as  an  exception  to  the 
well-established  general  rule  that  an  illiquid 
claim  cannot  be  set  off  against  a  liquid 
claim. 

The  Court  pronounced  this  interlocutor — 
"Sustain  the  appeal,  recal  the  said 
interlocutor,  and  affirm  the  interlocutor 
of  the  Sheriff  -  Substitute  dated  13th 
December  1006:  Repel  the  defences 
and  decern  against  the  defenders  in 
terms  of  the  prayer  of  the  petition: 
Find  the  defenders  liable  in  expenses  in 
this  and  in  the  Inferior  Court  since  the 
said  13th  December  1006,"  &c. 

Counsel  for  the  Pursuers  (Appellants) — 
Orabb  Watt,  K.C.— MacRobert.  Agents— 
Oadell,  Wilson,  &  Morton,  W.S. 

Counsel  for  the  Defenders  (Respondents) 
—Home.    Agent— W.  B.  Rankin,  W.S. 


Saturday,  Jun*  2. 

SECOND  DIVISION. 

[Sheriff  Court  at  Glasgow. 
QUINN  V.  JOHN  BROWN  &  COMPANY, 
LIMITED. 

Procen— Master  and  Servant— Workmen's 
Convpeneation  Act  1807  (00  and  61  Vict. 
cap.  87),  see.  1,  aub-sec.  i^Assessment  of 
Compensation  in  Action  Brotight  Inde- 
pendently of  the  Act — "Coiu/rt  in  which  the 
Action  is  Tried." 

In  an  action  of  damages  for  personal 
injuries  at  common  law  and  alterna- 
tively under  the  Employers'  Liability 
Act  1880,  a  Sheriff  after  a  proof  assoilzied 
the  defenders,  and   inasmuch   as   the 
pursuer  intimated  he  did  not  wish  to 
proceed  under  the  Workmen's  Compen- 
sation Act  1897,  found  it  unnecessary 
to   pronounce   further.      The   pursuer 
appealed,  and,  on  the  Court  proceeding 
on  new  findings  in  fact  to  dismiss  the 
action,  moved  for  conipensation  to  be 
assessed  under  the  Workmen's   Com- 
pensation Act.    The  defenders  argued 
that  that  should  be  done  in  the  Sheriff 
Court.      The  Court  remitted  to  the 
Sheriff. 
The  Workmen's  Compensation  Act  1807  (60 
and  61  Vict.  cap.  37),  sec.  1  (4),  enacts—"  If, 
within  the  time  hereinafter  in  this  Act 
limited  for  taking  proceedings,  an  action  is 
brought  to  recover  damages  independently 
of   this   Act   for   injury   caused   by   any 
accident,  and  it  is  determined  in  such  action 
that   the    injury   is   one    for    which    the 
employer  is  not  liable  in  such  action,  but 
thM  he  would  have  been  liable  to  pay  com- 
pensation under  the  provisions  of  this  Act, 
the  action  shall  be  dismissed;  but  the  Court 
in  which  the  action  is  tried  shall,  if  the 
plaintiff  shall  so  choose,  proceed  to  assess 
such  compensation,  and  shall  be  at  liberty 
to  deduct  from  such  compensation  all  the 
costs  which,  in  its  judgment,  have  been 
caused  by  the  plaintiff  bringing  the  action 
instead  of  proceeding  under  this  Act.  .  .  ." 
In  October  1903  John  Quinn,  rigger,  Glas- 
gow, raised  an  action  in  the  Sheriff  Court 
at  Glasgow  against  John  Brown  &  Com- 
pany, Limited,  Clydebank  Engineering  and 
Shipbuilding  Works,  Dumbartonshire,  for 
the  sum  of  £600,  or  otherwise  for  the  sum 
of  £218,  Ss.  as  damages  at  common   law 
and   under  the  Employers'  Liability  Act 
1880  respectively,  on  account  of  personal 
injuries  sustained  by  him  on  31st  March 
10ij3  when  working  in  the  defenders'  em- 
ployment. 

On  31st  July  1906  the  Sheriff-Substitute 
<David80N),  after  a  proof,  pronounced  an 
interlocutor  finding  in  fact,  inter  alia, 
"  that  no  fault  has  been  proved  against  the 
defenders  or  anyone  in  the  position  of 
superintendent  in  their  employment  within 
the  meaning  of  the  Employers'  Liability 
Act  1880,"  assoilzieing  the  defenders,  and  "in 
respect  it  was  stated  at  the  bar  that  pur- 
suer does  not  desire  to  proceed  in  terms  of 
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the  Workmen's  Compensation  Act  1807" 
finding  it  unnecessary  to  pi-onounce  further. 

The  pursuer  appealed  to  the  Court  of 
Session. 

On  16th  May  1906  the  Court  was  proceed- 
ing to  dismiss  the  action  on  new  findings 
in  fact  other  than  that  no  fault  had  been 
proved  against  the  defenders  or  anyone  in 
the  position  of  superintendent,  when  the 
pursuer  moved  the  Court  to  determine 
the  amount  of  compensation  due  under  the 
Worlcmen's  Compensation  Act,  and  re- 
ferred to  section  1,  sub-section  4,  of  that 
Act.  The  defenders  asked  that  the  case 
should  be  continued,  and  the  Court  granted 
a  continuation  of  a  week. 

At  the  continued  healing  on  2nd  June  it 
was  argued  for  the  defenders— The  Court 
which  was  to  assess  the  compensation  pay- 
able under  the  Workmen's  Compensation 
Act  was  the  Court  in  which  the  actiou  was 
tried,  i.e.,  in  which  proof  is  taken.  The 
case  should  be  remitted  to  the  Sheriff  to 
assess  the  compensation — Little  v.  P.  &  W. 
MacLeUan,  lAmited,  January  16,  1900,  2  F. 
387,  37  S.L.B.  287. 

Argued  for  the  pursuer— In  lAitle  (atipra) 
there  were  no  materials  upon  which  the 
Court  could  have  proceeded  to  assess  com- 
pensation, there  having  been  no  proof  on 
the  merits.  Here  there  were  the  necessarv 
materials,  and  this  was  the  Court  which 
tried  the  case  because  it  Anally  ascertained 
the  facts  on  which  the  judgment  was  to 
proceed. 

The  Court  pronounced  this  interlocutor — 
"  Sustain  the  appeal  and  recal  the  said 
interlocutor  appealed  against :  PHnd  in 
fact  ...  (5)  that  no  fault  has  been 
proved  against  the  defenders  or  any- 
one in  the  position  of  superintendent  m 
their  employment  within  the  meaning 
of  the  Employers'  Liability  Act  1880: 
Therefore  dismiss  the  action,  remit  to 
the  Sheriff  to  determine  the  amount 
due  to  the  pursuer  under  the  Work- 
men's Compensation  Act  1807,  and 
decern  .  .  .  ." 

Counsel  for  Pursuer  (Appellant)— B.  L. 
Orr,  K.C.  —  J.  H.  Christie.  Agents  — St 
Clair  Swanson  &  Manson,  W.S. 

Counsel  for  Defenders  (Respondents)— 
George  Watt,  K.C— Macmillan.  Agents— 
Cuthbert  &  March  bank,  S.S.C. 


Tuesday,  June  5. 

SECOND    DIVISION. 

[Lord  Salvesen,  Ordinary. 

WATSON  V.  WORDIE  &  COMPANY. 

Beparaticm  —  Damages  —  Accident  —  Street 
—  Horse  -  Vice  —  "  Reesting  "  —  Stopping 
Sviddenly  when  in  Front  of  Another 
Vehicle — Relevancy. 

The  pursuer  in  an  action  for  damages 
averred  that  when  driving  a  lorry  along 
a  street,  seated  with  his  legs  over  the 


near  side,  and  when  about  to  overtake 
a  two-horse  lorry  of  the  defenders  pro- 
ceeding in  the  same  direction  at  a 
walking  pace,  he  looked  back  over  his 
shoulder  on  hearing  the  bell  of  a  tram- 
car  ;  that  while  in  the  act  of  doing  so 
he  was  injured  by  his  legs  coming 
against  the  defendei-s'  lorry,  which  had 
suddenly  stopped  owing  to  one  of  ita 
horses  liaving  come  to  a  standstill  in 
accoi-dance  with  a  vicious  habit  of 
"reesting"  known  to  the  defenders. 
He  further  averred  that  the  defenders 
were  in  fault  in  using  such  a  horse  in 
their  business. 

Held  that  the  pursuer  had  not  stated 
a  relevant  case  of  fault  against  the 
defenders. 
Thomas  Watson,  lorryman,  in  the  emplov- 
ment  of  Messrs  J.  &  A.  Hutton,  Edinburgh, 
brought  an  action  against  Woitlie  &  Com- 
pany, general  carriers,  in  which  he  sued 
them  for  £500  damages  for  injuries. 

He  averred,  inter  alia — "  (Coud.  2)  On  or 
about  23rd  March  1005,  between  8  a.ni.  and 
9  a.m.,  the  pursuer  was  driving  a  lorry  con- 
taining a  load  of  timber  from  Leith  Docks 
to  the  timber  yards  of  his  employers  at 
Newington.  He  was,  as  is  customary  when 
driving  a  lorry,  seated  on  the  left-hand 
corner  thereof,  with  his  right  leg  hanging 
over  the  end  nearest  the  horse,  and  his  left 
leg  over  the  side.  While  proceeding  up  the 
North  Bridge  the  pursuer  overtook  a  two- 
horsed  lorry  (afterwards  ascertained  to 
belong  to  defenders)  m-oceeding  slowiy  in 
the  same  direction.  The  North  Bridge  is 
very  wide,  and  between  the  eastmost  car 
line  and  the  foot«  ay  there  is  ample  room 
for  two  lorries  to  pass  each  other.  (Cond.  3) 
As  the  pursuer  was  anxious  to  reach  East 
Newington  Place  as  soon  as  possible,  and 
defenders'  lorry  was  proceeding  slowly,  it 
was  necessary  for  pursuer  to  pass  defen- 
ders' lorry  on  the  right-hand  side.  To 
accomplish  this  pursuer  pulled  his  horse 
to  the  right.  As  ne  was  doing  so  he  heard 
a  car  bell  ring,  and  in  order  to  satisfy  him- 
self that  he  was  not  the  cause  of  any 
obstruction  he  turned  his  head  for  a 
moment  in  the  direction  of  the  car.  At 
that  moment  one  of  the  horses  in  the 
defenders'  lorry  '  reested,'  or  suddenly 
halted,  with  the  result  that  defenders' 
lorry  suddenly  and  unexpectedly  stood 
still,  and  befoi-e  pursuer  was  able  to  pull 
up,  the  defenders  lorry  came  into  contact 
with  pursuer's  left  leg  and  crushed  it  be- 
tween the  two  lon-ies.  Had  said  horse  not 
'reested'  pursuer  could  easily  have  passed 
the  defenders'  lorry.  (Cond.  5)  The  said 
accident  was  due  to  the  fault  and  negli- 
gence of  defenders.  They  were  well  aware 
that  one  of  the  horses  yoked  in  said  lorry 
was  a  '  reest«r,'  or  one  which  has  the  vicious 
habit  of  suddenly  halting  in  the  street, 
without  any  cause  or  without  any  previous 
warning,  and  obstinately  refusing  to  pro- 
ceed. 'This  kind  of  horse  is  well  known  to 
all  horse-dealers  and  users  of  horses,  who 
in  consequence  do  not  use  them  in  the 
public  streets,  as  their  employment  there 
IS  attended  with  danger  to  the  public  using 
said  streets.    The  defenders  well  knew  that 
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the  use  of  the  horse  in  c|uestioii  in  their 
said  lorry  was  attended  with  danger  to  the 
public,  as  the  said  horse  which  'reested' 
nad  on  previous  occasions  (as  the  defenders 
well  knew)  behaved  in  the  same  manner  in 
the  pitblic  streets.  It  was  not  safe  for 
defenders  to  employ  said  'reester'  in  the 
pvihlic  thoroughfares,  and  in  so  employing 
it  they  were  guilty  of  gross  and  culpable 
negligence.  The  pursuer  had  no  knowledge 
of  said  horse." 

He  pleaded,  ittier  alia — "(1)  The  pursuer 
having  been  injured  through  the  fault 
of  defenders  in  negligently  and  culpably 
employing  said  vicious  horse  on  a  public 
sti-eet,  as  above  condescended  on,  is  entitled 
to  reparation  from  defenders  as  concluded 
for  in  the  summons." 

The  defenders  pleaded,  inter  alia — "(1) 
The  pursuer's  averments  are  irrelevant  and 
iasumcient  to  support  the  conclusions  of 
the  summons.  (3)  The  said  accident  having 
been  entirely  due,  or  at  least  materiiilly 
contributed  to,  by  the  negligence  of  the 
pursuer,  the  defenders  ought  to  be  assoil- 
zied from  the  conclusions  of  the  summons." 

On  3rd  February  1906  the  Lord  Ordinary 
(S.4.LVKSEa*)  pronounced  an  interlocutor 
approving  of  an  issue  in  ordinary  form. 

Opinion.  —  "The  circumstances  out  of 
which  this  action  of  damages  has  arisen 
are  of  a  somewhat  unusual  and  perhaps 
novel  character.  The  pursuer  avers  that  he 
was  driving  a  lorry  along  North  Bridge,  and 
that  he  was  on  the  point  of  passing  another 
lorry  belonging  to  tlie  defenders,  which  was 
proceeding  somewhat  more  slowly,  when 
one  of  the  norses  of  the  latter  loriy  suddenly 
halted,  with  the  result  that  his  left  leg, 
which  was  hanging  over  the  side,  was 
jammed  between  the  two  lorries  and 
seriously  injured.  The  fault  alleged  against 
the  defenders  is  that  the  horse  which 
suddenly  halted  was  a  'reester' — that  is  to 
say,  an  animal  which  has  the  vicious  habit  of 
stopping  suddenly  of  its  own  accord  when 
it  is  being  driven  m  the  ordinary  way.  The 
pursuer  says  that  such  horses  are  well 
known  to  all  users  of  horses,  and  that 
their  habits  make  them  a  source  of  danger 
to  public  traffic.  He  accordingly  maintains 
that  the  defenders  were  to  blame  in  employ- 
ing such  an  animal  in  one  of  their  lorries. 

"The  defenders  urged  that  the  action 
was  irrelevant  on  the  ground  that  the 
driver  of  a  lorry  is  entitled  at  any  moment 
to  bring  his  vehicle  to  a  stand  without 
regard  to  the  traffic  behind  him,  and  that 
no  liability  can  rest  upon  them  for  the 
lorry  being  suddenly  brought  to  a  stop, 
whether  that  was  done  by  the  action  of  the 
lorryman  or  occurred  in  consequence  of  the 
vicious  nature  of  the  horse.  In  my  opinion, 
the  contention  thus  broadly  stated  is  not 
well  founded.  It  is,  of  course,  plain  that 
there  may  be  many  occasions  where  the 
driver  of  a  vehicle  is  not  merely  entitled 
but  bound  to  brin^  it  to  a  sudden  stop,  e.g., 
in  order  to  avoid  collision  with  other 
vehicles  or  with  foot-passengers,  but  I 
cannot  afBrm  that  no  liability  will  ever 
rest  on  a  lorryman  or  his  employers  if  a 
lorry  is  unnecessarily  brought  to  a  stand- 
still so  as  to  endanger  vehicles  which  are 


immediat-^  behind  or  in  the  course  of 
pacing.  While  the  primary  duty  of  the 
driver  of  a  vehicle  is  to  look  ahead,  I  think 
that  there  may  sometimes  be  a  duty  upon 
him  if  he  wishes  to  bring  his  vehicle  to  a 
sudden  stop  to  ascertain  whether  that  can 
be  safely  done  with  reference  to  the  traffic 
immediately  behind,  and  if  necessary  to 
warn  such  traffic  of  his  intention.  If  so,  it 
would  seem  to  follow  that  the  employment 
of  a  horse  whose  character  is  such  that  it 
may  at  any  time  bring  the  vehicle  to'  a 
sudden  stop  without  the  knowledge  of  the 
driver  and  without  any  action  on  liis  part, 
may,  I  think,  constitute  negligence.  At 
all  events  I  am  not  prepared,  in  the  state 
of  the  averments,  to  nold  that  the  pursuer 
has  not  stated  a  relevant  case' for  inquiry. 

"The  defenders  further  pleaded  that  it 
was  plain  from  the  pursuer's  averments 
that  his  own  want  of  caution  or  failure  to 
fulfil  the  duties  of  a  driver  had  contributed 
to  the  accident.  The  pursuer  admits  that 
at  the  moment  when  the  accident  happened 
he  had  turned  his  head  at  the  sound  of 
a  bell  from  an  approaching  traracar. 
Whether  that  very  natural  action  on  his 
part  constituted  contributory  negligence  in 
the  particular  circumstances  in  which  it 
occurred  seems  to  me  a  question  which 
cannot  safely  be  decided  on  relevancy,  but 
ought  to  be  submitted  to  the  determination 
of  the  jury.  I  shall  accordingly  approve  of 
the  issue  which  the  pursuer  has  lodged 
for  the  trial  of  the  cause." 

The  defender  reclaimed,  and  argued — 
There  were  no  relevant  averments  oi  fault. 
The  averment  that  the  horse  suddenly 
halted  was  not  a  relevant  averment  of 
fault,  because  a  lorry  horse  proceeding  at  a 
walk  might  stop  or  be  stopped  for  many 
innocent  purposes,  and  such  a  stoppage 
was  one  of  the  ordinary  incidents  of  the 
streets  which  should  have  been  kept  in 
view  by  anyone  following  behind.  The 
fact  that  in  this  particular  case  a  stoppage, 
in  itself  innocent  and  normal,  was  caused 
by  a  bad  habit  of  the  horse  was  obviously 
immaterial,  as  the  bad  habit  had  not  pro- 
duced any  result  which  might  not  have 
followed  from  the  ordinary  proceedings  of 
the  most  exemplary  of  horses  and  drivers. 
The  case  of  Avid  v.  M'Bey,  &c.,  February 
17,  1881.  8  R.  495,  18  S.L.R.  312,  was  distin- 
guishable, the  vehicles  in  that  case  having 
been  progressing  at  a  rapid  pace.  In  any 
case  uie  pursuer's  averments  showed  that 
he  had  been  guilty  of  contributory  negli- 
gence. 

Argued  for  the  pursuer  and  respondent — 
If  the  horse  had  not  been  vicious  he  would 
not  have  stopped  at  that  particular  moment, 
and  no  accident  would  have  happtened. 
Accordingly  it  was  a  vicious  habit  known 
to  the  defenders  which  had  caused  the 
accident.  This  was  not  a  case  of  a  driver 
voluntarily  stopping  for  a  justifiable  cause. 
There  had  been  no  contributory  negligence, 
but  in  any  event  that  was  a  question  for 
the  jury. 

Lord  Jostice-Clebk— The  averments  of 
the  pursuer  are  substantially  that  on  the 
occasion   in   question   he   was   driving   a 
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Tcfakle  MttioK  on  the  near  aide  with  Ua 
lenpi  OTcr  the  side ;  that  he  waa  orertaking 
the  defenders'  Trhiele,  wfaiefa  waa  moriiw 
at  a  walkiDg  ^leed ;  that  bearipg  the  bell 
of  a  tramear  be  looked  over  his  shoulder 
for  a  atoment,  and  while  in  the  act  tA 
doinff  so  hia  legs  came  against  the  defenders' 
Tefaide,  and  he  waa  thus  seTeTel7  injoied. 
Heavers  that  this  happened  in  eonseqaenoe 
of  the  horse  in  tne  defenders'  rriiicle 
stopping,  and  thns  not  learinK  room  for 
him  to  go  clear  npoo  the  off-«£,  and  that 
the  horse  bad  a  habit  of  stoppiiK  without 
caose,  and  waa  thus  vicions;  ana  that  the 
defenders  were  in  fault  in  nnng  such  a 
horse  in  their  business. 

The  Lord  Ordinarr  has  found  the  pur- 
suer's averments  to  he  relevant  to  entitle 
him  to  an  issue  to  go  to  a  jury.  I  am 
nnaUe  to  agree  with  the  Lonl  Ordinary. 
I  cannot  hold  that  the  averments  of  the 
pursuer  disclose  a  case  of  fault  or  negli- 
gence. The  things  which  he  avers  do  not, 
to  my  mind,  present  any  case  which  would 
make  it  a  wrong  to  keep  and  use  the  horse 
in  question  in  doing  woik  at  a  walking 
pace.  Ihat  a  horse  when  walking  should 
stop,  without  receiving  indication  by  rein 
or  voice  to  do  so,  does  not,  as  I  think,  point 
to  danger  to  anyone.  A  horse  on  the  street 
mav  stop  at  any  time,  and  cart-horses 
which  are  kept  long  hours  in  the  shafts  are 
expected  to  do  so  when  stopping  is  neces- 
sary, and  it  is  new  to  me  to  hear  it  suggested 
that  such  a  stoppage  could  cause  an^ 
danger  to  anyone  who  was  attending  to  tus 
own  safety,  whether  on  foot  or  on  horse- 
back or  driving.  Conld  it  be  held  that  a 
driver  of  a  horse  moving  at  a  walk  would 
be  _guilty  of  fault  if  he  stopped  bis  horse  to 
adjust  harness,  or  to  pick  up  something 
dropped  on  the  road,  or  himself  to  go  to 
the  side  of  the  road  for  a  necessary  purtmse? 
I  do  not  suppose,  until  this  case  was  raised, 
that  any  such  idea  ever  occurred  to  anyone 
that  a  driver  was  bound  to  anticipate  that 
someone  mi^ht  he  coming  up  tiehind,  so 
near,  with  his  legs  dangling  over  the  side, 
and  looking  away  from  tne  direction  in 
which  he  was  going,  as  to  cause  danger. 
If  this  is  so,  then  the  thing  itself  was  not  a 
danger  reasonably  to  be  anticipated  in  the 
case  of  a  horse  which  sometimes  stopped 
without  apparent  cause,  so  that  a  person 
owning  such  a  horse  was  doing  a  wrong  in 
using  it. 

It  would  be  a  very  different  case,  and 
one  calling  for  inc|uiry,  if  it  was  averred 
that  a  horse  was  given  to  shying  or  Iwlting 
or  jibbing.  All  such  things  are  productive 
of  active  movement  of  an  unexpected  kind 
which  may  be  highly  dangerous.  But 
what  the  pursuer  avers  has  no  resemblance 
to  such  actions,  and  I  am  unable  to  see 
that  what  is  averred  here  is  relevant  to 
infer  fault.  I  am  therefore  in  favour  of 
dismissing  the  action. 

Lords  Ktllacht,  Low,  and  Stobhontb 
Dablino  concurred. 

The  Court  recalled  the  interlocutor  re- 
claimed against  and  dismissed  the  action. 


Counsel  for  rUisuei  and  BesjujodeBt— 
Orr.  K.C.— Laing.  A«art— B.  W.  Cock- 
bam,  "VfA. 

Counsel  for  Defenders  and  Bcelsimiis 
Watt,  K.C.— Honie^     Agents— Coondl  k. 
Camphell,  &&C. 


T«esrfq^  Jmm*  i. 

FIRST    DIVISION. 

MORRISON  r  WATERS  *  COMPANY 
AND  ANOTHER. 

Ejnoenaea — Several  Defender* — Liabiiitg  of 
UnetuetaafuX  Dtfettder  far  Kxpenwn  of 
Sueeeaafui  Defender. 

In  an  action  against  two  defenders 
"conjunctly  or  severally  or  sevexaUy" 
for  damages  in  respect  of  the  death  of 
the  pursuer's  son,  cxie  of  the  def  enden 
was  found  liable  and  the  other  assoil- 
zied. 

Hdd,  in  the  arcnmstanceB  of  tiie 
case,  that  as  the  successful  defender 
had  been  brought  into  Court  owing  to 
the  conduct  of  uie  nnsnocessfnl  defender 
in  repudiating  liability,  in  the  know- 
ledge of  facts  peenliariy  within  his  own 
province  and  which  no  inquiry  on  tbe 
part  of  the  pursuer  might  have  been 
able  to  discover,  the  unsacoessfol 
defender  was  liable  in  expenses  to  the 
successful  defender  as  w«ll  as  to  the 
pursuer. 

Maekintoth  v.  Oedbraith  and  Arthur, 
November  «,  1900,  3  F.  OS,  3B  aL.R.  53; 
and  Thamton  v.  BdMnurgh  aa%d  Di»- 
triet  TVomtoaya  Company,  Limited, 
January  IS,  1001,  3  F.  356,  38  8.L.R.  2BS, 
commented  on. 
On  15th  July  1906  Robert  Morrison,  boiler 
maker,  23  Orchard  Street,  Renfrew,  raised 
an  action  of  damages  against  Waters  &  Com- 
^ny,  contractors,  37  New  Sneddon  Street, 
Paisley,  and  William  Martin  Murphy,  tram- 
way contractor,  13  St  James  Place,  Paisley, 
in  which  he  sought  decree  "  conjunctly  and 
severally  or  severally"  against  the  defenders 
for  £S00  in  respect  of  the  death  of  his  son, 
who  had  been  run  over  and  killed  by  a 
tower-waggon  belong^g  to  Murphy  bat 
drawn  by  horses  suppbed  by  Waters  & 
Company.  The  pursuer  before  raising  his 
action  had  been  unable  to  find  out  wnose 
servant,  Russell,  the  driver  of  the  tower- 
waggon,  was,  and  each  defender  had  written 
saying  his  claim  was  against  the  other. 
The  case  was  heard  by  Lord  Ardwall  and  a 
jury  on  6th  December  1005,  when  a  verdict 
was  returned  finding  that  Morrison's  son 
had  been  killed  through  the  fault  of  the 
driver  Russell,  and  that  Russell  was  at  the 
time  of  the  accident  under  the  control  of 
Watera  &  Company,  and  damages  were 
assessed  against  them  at  the  sum  of  £120. 
On  a  rule  tne  Court  refused  a  new  trial,  and 
on  6th  June  1006  it  applied  the  vei^dict, 
decerned  against  Waters  &  Company  for 
£120,  and  found  them  liable  to  the  pursuer 
in  expenses.    The  defender  Murphy  there- 
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upon  moved  for  his  expenses  against  the 
other  defenders  Waters  &  Company,  who 
opposed  the  motion. 

Argued  for  defender  Murphy— The  rule 
as  to  expenses  in  such  cases  depended  on 
the  question  who  was  responsible  for  bring- 
ing the  successful  defender  into  Gourt. 
Here  it  was  the  unsuccessful  defender  who 
had  repudiated  liability  for  an  accident  for 
which  ne  was  aware  he  was  responsible — 
CaXedvnwn  Raihoay  Company  v.  Greenock 
Sacking  Company  and  Others,  May  13, 1875, 
2  R.  671,  12  STL.!!.  443;  MacHntosh  v.  6alr 
braiih  and  Arthur,  November  6,  1000,  3  F. 
66,  38  8.L.B.  63;  Thomson  v.  Edinburgh  & 
Dtatrict  Tramways  Company,  Limited,  and 
Thomson  v.  Kerr,  January  15, 1001,  3  F.  355, 
38  S.L.R.  263. 

Argued  for  defenders  Waters  &  Com- 
pany— The  general  rule  was  that  stated  by 
Lord  MoncreiflE  in  Mackintosh  v.  Oalbraith 
and  Arthur  {ui  supra),  viz.,  that  "if  a, 
pursuer  convenes  two  defenders  and  one  is 
assoilzied,  the  pursuer,  and  not  the  unsuc- 
cessful defender,  pays  the  expenses  of  the 
successful  defender."  The  pursuer  was 
bound  to  make  inquiry  and  to  take  the 
risk.  In  the  tramway  case  (ut  supra)  the 
fault  admittedly  lay  between  the  two 
defenders.  Here  neither  of  the  defenders 
admitted  liability,  and  neither  might  have 
been  found  responsible. 

LoBD  Fbesident — In  this  case  the  father 
of  a  child  who  was  killed  by  being  run  over 
by  a  waggon,  intimated  a  claim  of  damages 
against  tne  carting  contractor  who  owned 
the  horses  and  employed  the  driver.  The 
contractor  maintained  that  he  was  not 
liable,  on  the  g^und  that  the  waggon, 
which  was  one  of  peculiar  construction, 
belonged  to  another  party,  who  had  full 
control  over  the  driver. 

The  father  applied  to  ttiat  other  party, 
who  denied  liability,  alleging  that  he  bad 
no  control  over  the  driver.  The  father 
called  both  parties  as  defenders,  but  in  the 
conclusions  of  the  action  asked  decree 
against  them  conjunctly  and  severally,  or 
severally.  Both  parties  denied  that  there 
had  been  any  negligence  in  fact.  A  trial 
ensued,  in  which  a  jury  found  that  there 
had  been  negligence  in  fact  on  the  part  of 
the  driver,  and  that  he  was  in  fact  the 
servant  of  the  carting  contractor. 

An  application  was  made  for  a  new  trial. 
Counsel  for  both  the  defenders  admitted 
that  there  had  been  negligence  in  fact,  but 
ttiey  contended  as  between  each  other  as 
to  whose  servant  the  driver  actually  was. 
Tour  Lordships  thought  the  jury  had  come 
to  a  right  conclusion,  and  refused  to  disturb 
their  verdict.  The  effect  of  the  verdict 
was  to  find  the  carting  contractor  liable 
and  to  assoilzie  the  other  defender.  The 
pursuer  is  clearly  entitled  to  his  expenses 
against  the  unsuccessful  defender,  and  the 
question  therefore  is,  whether  the  success- 
nil  defender  is  to  get  his  expenses  from  the 
pursuer  or  from  the  unsuccessful  defender. 

The  question  on  which  the  rule  in  such 
cases  depends  is  this— Whose  fault  was  it 
that  the  additional  defender  was  brought 
into  Court  ?    Of  course,  a  pursuer  who  has 


a  right  of  action  is  not  entitled  to  bring  all 
the  world  into  Court,  but  there  may  be 
cases  in  which  a  pursuer  is  forced  to  call 
more  than  one  party,  owing  to  the  action 
of  another  defender.  The  cases  of  Mack- 
intosh V.  Cfalbraith  &  Arthur,  S  F.  66, 
and  Thomson  v,  Kerr,  3  F.  355,  which  were 
quoted  to  us,  afford  illustrations  of  that. 
For  my  own  part  I  rather  agree  with  the 
minority  in  the  case  of  Mackintosh,  but 
such  cases  must  be  determined  on  their 
own  facts,  and  this  seems  very  clearly  a 
case  in  which  the  successful  defender  would 
not  have  been  called  into  Court  but  for  the 
action  of  theotherdefender,  who  maintained 
that  the  accident  was  due  to  the  successful 
defender's  fault,  and  who  said  so  on  a  ques- 
tion of  fact  peculiarly  within  his  own 
province  and  not  within  that  of  the  pursuer 
— a  question  which  no  amount  of  inquiry 
on  the  pursuer's  part  might  have  been  able 
to  solve.  This  seems  clearly  a  case  for 
finding  the  successful  defender  entitled  to 
expenses  as  against  the  other  defender 
and  not  against  the  pursuer. 

Lord  M'Labbn— Prima  fcuAe  it  is  for  a 

gursuer  to  find  out  who  is  responsible  to 
im  for  a  wron^  which  he  considers  he  has 
sustained,  and  in  general  if  he  calls  as  a 
defender  a  party  who  is  innocent  of  the 
alleged  wrong  he  will  be  liable  in  expenses. 
But  this  rule  is  subject  to  excei>tions, 
especially  where  the  claim  is  made  in  the 
first  instance  against  the  party  who  is 
touly  responsible,  and  it  is  at  his  request 
and  instance  that  another  party  is  called 
into  the  field.  Here  the  question  is  who 
is  responsible  for  bringing  the  successful 
defender  into  Court.  In  tnis  case  I  have 
no  doubt  that  it  was  the  unsuccessful  defen- 
der, who,  as  we  see,  from  the  beginning 
sought  to  shift  the  burden  from  his  own 
shoulders  and  put  it  on  the  tramway  con- 
tractor. I  therefore  concur  with  your  Lord- 
ship that  the  unsuccessful  defender  must 
I>ay  the  costs  of  the  successful  defender. 

LoBD  KiNNBAB — I  agree.  It  is  clear  that 
the  unsuccessful  defenders  were  responsible 
for  bringing  the  successful  defender  into 
Court.  Mr  Guthrie  has  argued  that  it  lies 
vrith  the  pursuer  to  make  inquiries  and 
find  out  who  is  liable,  and  there  can  be  no 
question  that  as  a  general  rule  that  is  the 
pursuer's  duty  before  he  brings  anybody 
into  Court.  But  the  question  is  not  whether 
the  pursuer  would  be  liable  in  expenses  to 
the  successful  defenders  with  or  without 
relief  against  the  defenders  who  have  failed, 
but  whether  the  latter,  against  whom  the 
claim  is  actually  made,  can  throw  upon  the 
pursuer  the  consequences  of  their  own 
action.  They  caused  proceedings  to  be 
taken  against  a  person  who  had  no  respon- 
sibility in  the  matter,  by  their  allegation 
that  he  was  in  fact  the  responsible  employer 
of  a  man  who  was  really  their  own  servant. 
That  depended  upon  facts  which  were  with- 
in their  own  knowledge,  and  of  which  the 
pursuer  knew  nothing,  and  they  can  hardly 
be  heard  now  to  complain'  that  he  did  not 
find  out  before  the  trial  that  their  state- 
ment was  without  foundation. 
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Lord  Pbabson— I  agree.  I  think  this  a 
clear  case  for  awarding  the  expenses  as 
your  Lordship  proposes. 

The  Court  pronounced  this  interlocutor— 
"The  Lords  .  .  .  assoilzie  the  said  de- 
fender William  Martin  Murphy  from 
the  conclusions  of  the  action,  and  de- 
cern: Find  the  said  defenders  Waters 
ft  Company  liable  to  the  said  defender 
William  Martin  Murphy  in  the  expenses 
incurred  by  him  in  the  cause,  and  remit 
the  account  thereof,"  &c. 

Counsel  for  Pursuer  —  T.  B.  Morison  — 
Gillon.  Agents  —  Kirk  Mackie  &  Elliot, 
8.S.C. 

Counsel  for  Defenders  Waters  &  Com- 
pany—Guthrie,  K.C.  —  Hunter — Mitchell. 
Agents — Lister  Shand  &  Lindsay,  S.S.C. 

Counsel  for  Defender  Murphy— Cooper, 
K.C— Hon.  W.  Watson.  Agents— Wel)- 
ster,  Wm,  &  Company,  S.S.C. 


Monday,  August  28,  1905. 

OUTER    HOUSE. 

[Lord  Ardwall,  Ordinary 
on  the  Bills. 

YOUNGS,   PETITIONERS. 

Judicial  Factor — Special  Powers— Power  to 
Sell  Heritable  Subject  —  Report- by  Ac- 
countant of  Court  agaiTist  Power  Craved 
— Power  Granted  by  Court. 

Circumstances  m  which  a  petition  for 
the  appointment  of  a  judicial  factor  on 
an  intestate  estate,  with  special  power 
to  sell  a  heritable  property  included  in 
the  said  estate,  having  been  presented, 
the  Court  granted  the  special   power 
craved,   although    the    Accountant   of 
Court,  to  whom  a  remit  had  been  made, 
had  reported  against  the  special  power 
being  granted. 
This  was  a  petition  presented  by  Mrs  Jeanie 
Cunninghame  M'Bride  or  Young,  residing 
at  Garail,  Dunoon,  and  Alexander  Young, 
residing  at  Cesaford,  Troon,  for  the  appoint- 
ment of  a  judicial  factor  on  the  estate  of 
the  deceased  John  Reid  Young,  who  had 
died  int<'state.    The  petitioriers  were  the 
widow  and  the  eldest  son  and  heir-at-law 
of  the  deceased. 

The  petition,  inter  alia,  sought  power  for 
the  factor  to  complete  a  title  to  and  to  sell 
a  villa  known  as  Garail,  situated  at  Dunoon. 
It  was  stated  in  the'  petition  that  the 
widow  was  desirous  of  leaving  Dunoon  in 
order  to  provide  suitable  education  for  her 
children,  that  it  woidd  probably  be  difH- 
cult,  and  certainly  not  remunerative,  to  let 
Garail  iov  a  term  of  years  unfurnished,  that 
the  property  was  only  suitable  for  residen- 
tial purposes  during  the  summer  months, 
and  that  it  would  be  impossible  to  let  for  a 
summer  tenancy  unless  the  furniture  \f  ere 
to  remain  in  the  house,  and  that  even  if  a 
satisfactory  rent  were  received  tor  the 
summer   months    a   considerable   amount 


would  be  involved  in  the  upkeep.  It 
also  stated  that  it  was  the  intention  of  the 
deceased  prior  to  his  death  to  sell  Garail 
during  10U6. 

The  Lord  Ordinary  having  remitted  to 
the  Accountant  of  Court  to  consider  and 
report  with  reference  to  the  power  of  sale 
craved,  the  Accountant  inter  alia  reported 
as  follows— "The  gross  annual  income  of 
the  estate  may  be  stated  at  from  £750  to 
£850,  divisible  one-third  to  the  widow,  and 
two-thirds  to  children.  That  as  stated  the 
present  assessed  rent  of  Garail  is  £85,  but 
the  valued  rent  is  £110,  from  which  de<luct 
a  liberal  estimate  to  meet  feu-duty,  taxes, 
and  repairs,  &c.,  £59,  leaving  £51,  which  is 
4i  per  cent,  on  £1200,  the  proposed  upset 
price,  a  higher  rate  than  can  ne  obtained 
from  investment  in  trust  securities.  In 
these  circumstances  the  Accountant  cannot 
report  in  favour  of  a  sale  as  craved,  there 
being  neither  necessity  nor  high  expediency. 
See  case  of  GilUgan,  May  14, 1898,  'SSi  B.  876, 
35  S.L.R.  690." 

Lord  Akdwall — "It  is  with  hesitation 
that  I  consider  myself  bound  in  this  case 
in  the  interests  of  the  estate  to  take  a  differ- 
ent view  from  the  Accountant  of  Court 
The  case  of  Gilligan's  Factor,  25  R.  878.  is 
an  authority  for  my  doing  so.  On  the 
merits  that  case  differs  most  materially 
from  the  present.  Thei*  the  value  of  the 
property  consisted  in  the  site,  which  was  in 
an  improving  and  central  locality  in  Glas- 
gow, and  the  site  was  practically  certain  to 
rise  largely  in  value  and  it  would  have  been 
folly  to  sell  it.  Further,  the  petition  was 
opposed  by  the  pupil's  grandmother.  In 
the  present  case  the  subjects  belong  to  a 
class  of  property  which  it  is  notorious  has 
enormously  decreased  and  will  probably 
decrease  still  more  in  value.  This  is  owing 
to  the  opinion  that  has  gained  groiind 
amongst  the  well-to-do  inhabitants  of  Glas- 
gow that  a  more  beneficial  change  of  air 
can  be  got  by  going  to  the  central  and 
eastern  portions  of  Scotland  than  by  Rping 
"down  the  water"  as  it  is  called.  There 
are  also  gi'eater  railway  facilities  than 
formerly,  and  persons  from  Glasgow  can 
reach  such  places  as  Stirling,  Dunblane, 
Callender,  Crieff,  Comrie,  St  Fillans,  Craw- 
ford, Bijp^gar,  and  other  places  in  the  upper 
ward  of  Lanarkshire,  and  even  watering- 
places  on  the  Fife  Coast,  with  comparative 
ease.  Building  of  villas  and  cottages  has 
greatly  increased  recently  in  all  those 
loc^ities,  and  the  new  erections  are  g^reatJy 
taken  advantage  of  by  people  from  Glas- 
gow. There  is  therefore  no  future  in  such 
a  property  as  that  in  question.  Further,  it 
is  a  most  undesirable  class  of  property  to 
keep  as  a  letting  subject.  There  is  always 
the  initial  difiBculty  of  getting  a  tenant, 
rendering  the  obtaining  of  any  income 
uncertain.  If  in  any  year  a  tenant  is  nut 
obtained  the  garden  and  greenhouses  must 
be  kept  up  at  an  expense  probably  of  not 
less  than  £00  to  £100  a-year  without  a  re- 
turn. Thei-e  is,  further,  the  difficulty 
about  wear  and  tear  of  furniture  if  it  is  lei 
furnished.  I  have  had  experience  myself 
both  personally  and  among  my  friends  of 
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the  letting  of  country  houses,  and  there 
cannot  be  a  more  unsatisfactory  kind  of 
business,  nor  could  an  investment  more 
troublesome  in  its  character  or  more  un- 
certain and  unreliable  in  its  returns  be 
imagined.  The  Accountant  iu  his  report 
proceeds  solely  on  the  assumption  that  a 
steady  return  of  £110  a-year  will  be  got 
from  the  property.  This  assumption  is, 
in  my  opinion,  wbolly  unwarranted,  and 
almost  certain  to  turn  out  fallacious.  I  am 
of  opinion  that  iu  the  interests  of  the  estate 
the  property  should  be  sold  as  soon  as  pos- 
sible. I  proceed  both  on  the  report  of  Messrs 
Binnie,  w^io  are  very  skilled  valuators,  and 
on  my  own  knowledge  and  experience.  In 
my  opinion  it  is  highly  expedient  that  leave 
to  sell  the  subjecte  in  question  should  l>e 
granted." 

The  following  interlocutor  was  accord- 
ingly pronounced: — "The  Lord  Ordinary 
omciating  on  the  Bills  having  resumed  con- 
sideration of  the  petition  and  proceedings 
with  the  report  by  the  Accountant  of  Coiu-t 
and  heard  counsel  for  the  petitioner  there- 
on, authorises  and  empowers  the  judicial 
factor,  James  Watson  Stewart,  to  sell  the 
property  of  Garail,  Dunoon,  described  in 
the  first  place  in  the  prayer  of  the  petition, 
by  public  roup,  after  due  advertisement,  at 
the  upset  price  of  £1200,  and  if  not  sold  at 
or  above  said  upset  price  to  re-expose  the 
same  at  such  reducea  upset  price  as  may  be 
fixed  by  the  Accountant,  and  on  a  sale  and 
payment  of  the  price  to  grant  a  disposition 
thereof,  containing  the  usual  and  necessary 
clauses,  and  to  g^ant  all  other  deeds  re- 
quisite and  necessary  for  rendering  such 
sale  effectual,  and  decerns  :  Finds  the  peti- 
tioners entitled  to  the  expenses  of  this 
application  and  all  procedure  following 
thereon ;  allows  an  account  of  said  expenses 
to  be  g^ven  into  process." 

Gounsel  for  the  Petitioners — J.  G.  Jame- 
son.   Agent— T.  J.  Martin,  "W.S. 


Tuesday,  December  5. 

OUTER    housp:. 

[EXCHKQTJEB  CAUSE.] 

[Lord  Pearson,  Ordinary. 
INLAND  REVENUE  v.  IRVINE  AND 
DISTRICT  WATER  BOARD. 

Revenwe — Stamp   Ditty— "  Conveyance  or 
Tranaftr  on  Sale" — Water  Undertaking 

—  Compulsory  Statutory  Transfer  of 
Undertaking.~Stam.p  Act  1891  (54  and  5o 
Vict.  cap.  39),  sees.  1,  57,  and  First  Sched. 

—  Finance  Act  1885  (58  Vict.  cap.  18), 
MC.  12. 

The  Corporation  of  a  burgh  con- 
structed water-works  for  the  supply  of 
their  own  area,  and  also  entered  into 
agreements  with  neighbouring  outlying 
districts  by  which  they  undertook  to 
supply  them  with  watei-  for  a  money 
payment  fixed  on  the  basis  of  the  assess- 


able rental  of  the  different  districts. 
It  was  not  entitled  to  make  a  profit. 
Subseqiiently  the  Cot-poration  promoted 
a  Provisional  Order  for  powers  to  bring 
in  additional  water.    This  was  opposed 
by  the  outlying  districts,  and  eventually 
a  new  Provisional  Order  was  promoted 
and   passed    providing  for  the  trans- 
ference of  the  water  undertaking  from 
the  Corporation  to  a  new  joint  Board 
representing  both  burgh  and  districts 
on    certain  terms,  which  included  (1) 
a  cash  payment  to  the  burgh ;  (2)  relief 
from    all    expenses    incurred    by   the 
burgh  in  connection  with  the  Parlia- 
mentary proceedings;  and  (3)  a  trans- 
ference of  the  whole  debts  and  liabili- 
ties of  the  undertaking.     The  Inland 
Revenue  claimed  payment  of  convey- 
ance on  sale  duty  in  respect  of  this 
transference  to  the  Boara.      Held  (1) 
that   the   transaction   was   a  convey- 
ance on    sale   upon    which    duty  was 
payable,  and  (2)tnat  the  cash  payment, 
the  relief  from  Parliamentary  expenses, 
and    the    amount    of    the   debts    and 
liabilities  taken  over  were  parts  of  the 
consideration    for    the    transfer    and 
together  formed  the  cumulo  sum  upon 
which  the  duty  fell  to  be  calculated, 
withdout  any  deduction  being  made  on 
the  ground  of  the  interest  which  the 
Corporation  had  in  the  Board. 
The  Stamp  Act  1891  (54  and  65  Vict.  cap.  89) 
enacts — section    1 — "From  and   after   the 
commencement   of    this   Act    the   stamp 
duties  to  be  charged  for  the  use  of  Her 
Majesty    upon    the    several    instruments 
specified  in  the  first  schedule  to  this  Act 
snail  be  the  several  duties  in  said  schedule 
specified,  which  duties  shall  be  in  substitu- 
tion for  the  duties  theretofore  chargeable 
under  the  enactments  repealed  by  this  Act, 
and    shall   be   subject   to   the   exceptions 
contained  in  this  Act  and  in  any  other  Act 
for  the  time  being  in  force." 

Under  the  heading  "Conveyance  or 
Transfer  on  Sale"  in  the  first  schedule, 
duty  is  imposed  according  to  the  amount 
or  value  of  the  consideration  for  the  sale. 

Section  57 — "Where  any  property  is 
conveyed  to  any  person  in  consideration, 
wholly  or  in  part,  of  any  debt  due  to  him, 
or  subject  either  certainly  or  contingently 
to  the  payment  or  transfer  of  any  money 
or  stock,  whether  being  or  constituting  a 
charge  or  incumbrance  upon  the  property 
or  not,  the  debt,  money,  or  stock  is  to  be 
deemed  the  whole  or  part,  as  the  case  may 
be,  of  the  consideration  in  respect  whereof 
the  conveyance  is  chargeable  with  ad 
valorem  duty." 

The  Finance  Act  1805  (58  Vict.  cap.  16), 
sec.  12,  enacts—"  Where,  after  the  passing 
of  this  Act,  by  virtue  of  any  Act,  whether 
passed  before  or  after  this  Act,  .  (a) 
any  property  is  vested  by  way  of  sale  in 
any  person,  .  .  .  such  person  shall,  within 
three  months  after  the  passing  of  the  Act, 
or  the  date  of  vesting,  whichever  is  later 
.  .  .  produce  to  the  Commissioners  of 
InlancT  Revenue  a  copy  of  the  Act  printed 
by  the  Queen's  printer  of  Acts  of  Par- 
Uament  or  some   instrument  relating   to 
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the  vesting  .  .  .  duly  stamped  with  an 
ad,  valorem  duty  payable  upon  a  con- 
veyance on  sale  of  the  property;  and  in 
deiault  of  such  production,  the  duty  with 
interest  thereon  at  the  rate  of  five  per  cent. 
per  annum  from  the  passing  of  the  Act, 
date  of  vesting  ...  as  the  case  may  be, 
shall  be  a  debt  to  Her  Majesty  from  such 
person." 

This  was  an  action  at  the  instance  of  the 
Lord  Advocate  on  behalf  of  the  Commis- 
missioners  of  Inland  Revenue  against  the 
Irvine  and  District  Wat«r  Bos^,  which 
concluded  for  payment  of  a  sum  of  £605,  ISs. 
as  oud.  valorem  conveyance  on  sale  duty  on 
the  transfer  of  the  water  undertaking  to 
the  Board  from  the  Corporation  of  Irvine, 
which  had  been  effected  by  the  Irvine  and 
District  Order  Oonflrmation  Act  1003  (3 
Edw.  VII,  cap.  cxlvii). 

In  defence  the  defenders,  inter  alia, 
pleaded — "(2)  The  defenders  are  not  liable 
tor  conveyance  on  sale  duty  in  respect  (a) 
that  the  transfer  ^erated  by  the  Provi- 
sional Order  of  1008  was  simply  to  give 
effect  to  an  administrative  cnange  m  a 
public  trust;  and  (b)  that  in  any  case  the 
said  transfer  was  not  a  vesting  oy  way  of 
sale  within  the  meaning  of  the  statute 
libelled.  (3)  Eato  that  the  said  transfer 
was  a  vesting  by  way  of  sale,  the  defenders 
are  not  liable  to  pay  stamp  duty  on  (1)  the 
proportion  of  the  liabilities  of  the  under- 
taking which  falls  to  be  met  by  the  Cor- 
poration of  Irvine ;  and  (2)  the  proportion 
of  liabUities  consisting  of  expenses  con- 
nected with  the  Provisional  Oraers  of  lOOj , 
1902,  and  10(B,  in  respect  that  these  were 
not  part  of  the  consideration  for  the  sale." 

The  facts  of  the  case  are  given  in  the 
opinion  of  the  Lord  Ordinary  (Pkabson), 
which  was  as  follows :— "  In  tnis  action  the 
Commissioners  of  Inland  Revenue  claim 
payment  of  conveyance  on  sale  duty  in 
respect  of  the  transference  of  the  water 
undertaking  of  the  Corporation  of  Irvine 
to  a  new  corporate  body  known  as  the 
Irvine  and  Instrict  Water  Board.  The 
transfer  was  effected  by  Act  of  Parliament 
(Irvine  and  District  Water  Board  Order 
Confirmation  Act  1903),  whereby  the  Ii-vine 
Corporation  Water  Undertaking  was  trans- 
ferred to  and  vested  in  the  new  board, 
subject  to  certain  pecuniary  arrangements. 
These  include  the  taking  over  of  tne  debts 
and  liabilities  affecting  the  undertaking, 
the  payment  of  certain  parliamentary  costs, 
and  payment  to  the  Corporation  of  Irvine 
of  £2600  as  full  compensation  to  them  for 
and  in  respect  of  the  transfer. 

"  The  main  question  raised  in  the  case  is 
whether  by  virtue  of  this  statutory  trans- 
fer the  undertaking  was  vested  in  the 
defenders  '  by  way  or  sale.' 

"  It  appears  that  under  a  series  of  local 
statutes  the  Corporation  of  Irvine  con- 
structed water-works  and  supplied  water 
to  their  own  area.  They  also  entered  into 
agreements  with  three  water  supply  dis- 
tricts formed  in  adjoining  parishes  to  fur- 
nish these  districts  with  a  supply  of  water 
for  a  money  payment.  That  money  pay- 
ment was  in  fact  fixed  on  the  basis  or  the 
assessable  value  of  the  respective  districts 


including  Irvine.  But  Irvine  had  no  assess- 
ing power  beyond  its  own  area,  and  this 
payment  was  tmly  a  price  paid  as  for  the 

gurchase  of  the  water,  just  as  much  as  if  it 
ad  been  fixed  on  any  other  basis,  such  as  a 
price  per  gallon. 

"In  recent  years  the  population  and 
rental  of  the  surrounding  districts  had 
greatly  increased  relatively  to  those  of 
Irvine,  and  two  police  burghs  (Saltcoats 
and  Kilwinning)  had  been  erected  within 
the  outlying  special  water  supply  districts. 
In  these  circumstances  the  Corporation  of 
Irvine  in  1002  promoted  a  Provisional  Order 
to  bring  in  an  additional  water  supply  from 
a  new  source.  This  Order  was  opposed  by 
the  outside  authorities  on  the  ground  that 
the  water  undertaking,  regard^  as  a  whole, 
should  be  vested  in  a  board  representative 
of  all  interests.  This  could  not  be  effected 
under  the  Order  as  proposed,  but  in  order 
to  give  an  opportunity  for  its  consideration 
in  the  next  session  the  Commissioners  only 
passed  the  preamble  subject  to  certain  parts 
of  the  Order  being  suspended  for  a  year. 
Accordingly  in  1003  a  Provisional  Order 
was  promoted  for  the  constitution  of  a 
joint  board,  and  notwithstanding  opposi- 
tion by  the  Corporation  of  Irvine,  the 
Order  was  passed,  and  became  the  statute 
of  1903  to  which  I  have  already  referred. 
The  new  board,  which  was  created  a  body 
corporate  under  the  name  and  style  of  The 
Irvine  and  District  Water  Board,  is  com- 
posed of  seventeen  members,  seven  being 
elected  by  the  Corporation  of  Irvine,  and 
the  remaining  ten  oeing  representative  of 
the  outlying  districts.  The-  whole  under- 
taking is  now  transferred  from  the  Cor- 
poration of  Irvine  and  vested  in  this  board 
on  certain  pecuniary  terms.  Shortly  stated, 
these  terms  were--{l)  that  the  new  cor- 
poration should  take  over  the  debts  and 
liabilities  of  the  undertaking,  amounting  to 
£110,968;  (2)  that  they  should  pay  the 
parliamentary  costs  of  all  parties  in  pro- 
moting and  opposing  the  Provisional  Orders 
of  1901-3,  amounting  (as  stated  by  the  pur- 
suer) to  £6656;  and  (3)  that  they  snould  pay 
to  tne  Corporation  of  Irvine  the  sum  of 
£^00  as  full  compensation  to  them  for  and 
in  respect  of  the  transfer  as  aforesaid. 
With  regard  to  the  second  head  there 
seems  to  be  some  uncertainty  on  the  record, 
but  I  take  it  that  the  defenders  who  ought 
to  know  are  right  in  saying  that  the  sum  of 
£5666  represents  not  the  whole  costs  men- 
tioned in  section  21  of  the  Order,  but  only 
so  much  of  them  as  was  incurred  by  the 
Corporation  of  Irvine. 

"In  these  circumstances  the  defenders 
maintain  that  there  was  here  no  convey- 
ance on  sale,  but  that  the  transaction  was 
really  a  transfer  of  trust  property  from  one 
set  of  trustees  to  another  and  latver  body 
of  ti-ustees,  the  beneficiaries  remaining  Uie 
same.  This  was  a  public  statutory  under- 
taking out  of  which  the  Corporation  of 
Irvine  were  expressly  debarred  by  statute 
from  making  any  profit ;  and  the  statutory 
transfer  it  is  said  amounted  to  no  more 
than  the  vesting  of  the  legal  title  in  a 
larger  and  more  representative  body  of 
trustees  for  purposes  of  management.    It 
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is  urged  that  the  Provisional  Order  of  1002 
recognised  the  outlying  communities  as 
having  for  all  time  an  equal  right  to  the 
supply,  and  an  equal  share  in  the  liabilities; 
that  while  previous  to  that  time  the  matter 
may  have  rested  on  terminable  a^^ements, 
the  basis  of  the  relation  between  Irvine  and 
the  surrounding  districts  was  shifted  by 
the  statute  from  mutual  agreement  to 
statutory  right;  and  that  all  that  was 
really  done  in  1003  was  to  acknowledge  the 
right  of  these  districts  to  some  represents^ 
tion  in  the  management,  and  to  transfer 
the  control  to  the  larger  and  more  repre- 
sentative body. 

"I  do  not  think  this  view  squares  with 
the  facts.  The  desires  of  the  outlying  dis- 
tricts might  possibly  have  been  satisfied 
with  a  mere  change  in  the  control  of  the 
undertaking.  But  that  is  not  what  was 
done.  It  was  not  a  mere  change  of  one 
body  of  trustees  and  managers  for  another 
and  larger  body.  It  was  a  radical  and 
complete  change  in  the  ownership  of  the 
corpus  of  the  undertaking,  which  was 
transferred  for  pecuniary  consideration 
from  one  corporation  to  another  and  inde- 
pendent corporation,  whose  interests  were 
by  no  means  identical  with  those  of  the 
original  owners.  It  is  not  accurate  in 
fact  to  say  that  the  Corporation  of 
Irvine  was  trustee  for  the  outlying  dis- 
tricts. On  the  contrary,  they  worked 
together  under  specific  agreements  for 
the  purchase  and  sale  of  water,  just  as 
much  as  if  there  had  been  individual  con- 
sumers outside  Irvine  who  were  supplied 
by  meter  from  the  main  pipe  on  its  way 
to  Irvine.  It  is  true  that  Irvine  was 
not  entitled  to  make  any  profit  from  the 
supply ;  and  in  that  sense  tne  undertaking 
was  not  strictly  commercial ;  but  I  see  no 
reason  why  that  circumstance  should  make 
any  difference  in  the  question  whether  a 

given  transaction  was  a  conveyance  on  sale. 
Tor  do  I  think  that  the  defenders  are  well 
founded  in  their  argmuent  that  the  Pro- 
visional Order  of  1002  having  recognised 
the  outlying  inhabitants  as  truly  beneficial 
owners  of  the  works,  all  that  the  order  of 
1908  effected  was  a  formal  change  in  the 
nominal  administrators.  I  think  it  impos- 
sible to  sever  the  two  statutes  in  that  way 
seeing  that  the  one  was  in  large  part 
expressly  suspended  in  its  operation  in 
order  that  the  other  might  be  passed.  And, 
taking  them  together,  I  hold  that  there 
was  a  real  transfer  of  property  from  one 
legal  peraona  to  another  for  pecuniary  con- 
sideration—a transaction  for  which  I  find 
it  difficult  to  suggest  any  other  name  than 
a  conveyance  on  sale.  The  interests  of  the 
two  corporations  concerned  in  the  matter 
were  in  some  points  clearly  adverse;  so 
much  so,  indeed,  that  the  Corporation  of 
Irvine  strenuously  resisted  the  proposal  of 
1903  for  a  transfer,  but  maintained  that  if 
the  undertaking  was  to  be  transferred,  it 
should  be  on  ordinary  arbitration  terms. 
That  seems  to  me  just  what  was  done; 
with  this  difference,  that  instead  of  having 
the  expense  and  delay  of  an  arbitration, 
the  pecuniary  consideration  was  fixed  by 
agreement,  and  was  embodied  in  section  21 
of  the  Act. 


"The  defenders  claim  that  in  any  view 
they  are  not  liable  in  the  whole  amount 
sought  to  be  recovered.  (1)  They  sav  they 
are  not  liable  in  stamp  duty  on  such  por- 
tion of  the  debts  and  liabilities  of  the 
undertaking  as  falls  to  be  met  by  the 
Corporation  of  Irvine,  which  they  state  at 
35  per  cent,  of  the  whole.  This  argument 
could  only  be  succ'essful  if  it  were  legiti- 
mate for  the  defenders  to  represent  the 
Corporation  of  Irvine  as  being  vro  tanto 
purchasers  as  well  as  sellers.  But  the  Cor- 
poration of  Irvine,  although  it  is  a  con- 
stituent authority  within  the  definition  of 
the  Act,  is  not  a  constituent  member  of 
the  new  corporation.  It  has  merely  the 
right  to  be  represented  upon  it  by  seven 
members  elected  from  among  their  own 
number.  And  in  any  case  the  new  cor- 
poration is  a  legal  person,  one  and  indivis- 
ible. (2)  The  defenders  further  dispute  the 
claim  for  duty  on  such  portion  of  the 
liabilities  as  consists  of  the  expenses  con- 
nected with  the  Provisional  Orders,  in 
respect  these  were  no  part  of  the  considera- 
tion for  the  sale.  There  mip;ht  have  been 
some  force  in  this  objection  if  the  figure  of 
£5656  included  the  expenses  other  than 
those  incurred  by  the  Corporation  of  Irvine, 
as  the  consideration  for  a  sale  ought  directly 
or  indirectly  to  represent  value  as  between 
the  seller  and  the  purchaser.  Even  then 
it  might  have  been  replied  that  the  21st 
and  net  sections  of  the  statute  treat  the 
whole  costs  incurred  by  all  the  constituent 
authorities  as  payable  by   the   new  cor- 

Eioration.  But  the  sum  of  £5656  is  stated 
ly  the  defenders  to  include  only  those 
charges  which  were  incurred  by  the  Irvine 
Corporation ;  and  as  to  these  I  see  no 
reason  to  doubt  that  the  pavment  forms 
part  of  the  consideration  for  tne  transfer." 

An  interlocutor  was  pronounced  repelling 
the  defences  and  finding  the  pursuer  en- 
titled to  the  sum  sued  for  with  interest  at 
5  per  cent,  per  annum  from  1st  January 

Counsel  for  the  Pursuer — The  Solicitor- 
General  (Clyde,  K.C.) — A.  J.  Young.  Agent 
— Solicitor  of  Inland  Revenue  (P.  J.  Hamil- 
ton Grierson). 

Counsel  for  the  Defenders — Wilson,  K.C. 
—  Constable.  Agents  —  Morton,  Smart, 
Macdonald,  &  Prosser,  W.S. 
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rTaylor  v.  Onnond  &  C<h 
L  F«b.  38, 1906. 


HIGH  OOUET  OF  JUSTIOIAEY. 

(Glasgow  Cibcuit  Coitbt.) 

[Lord  Pearson. 

Wednesday,  Fehmary  28. 

TAYLOR  V.   OBMOND  ft  COMPANY. 

JvbgUciarj/  Caaes  —  SnuM  Debt  Appeal  — 
Deviation  in  Point  of  Form  from  the 
StaltUory  Enactments — Leading  vnthout 
Notice  Evidence  of  Previous  Over-Pay- 
menta  in  Defence  of  Claim  for  Wages — 
Counter  Claim  —  Small  Debt  {Scotland) 
Act  1837  (7  WiU.  IV  and  1  Vict.  cap.  41), 
sees.  11  and  31. 

In  a  small  debt  action  for  wages,  the 
defenders,  without  havine  given  any 
notice  of  counter  claim,  led  evidence 
of    previous    over    payments    to    the 
pursuer  to  an  amount  exceeding  the 
sum  sued  for,  and  the  Sheriff  giving 
effect  to  such  evidence  assoilzied  them. 
Held   (per   Lord    Pearson)    on    appeal 
that  this  defence  was  truly  a  counter 
claim  of  which  notice  should  have  been 
given  in  terms  of  the  Small  Debt  (Scot- 
land) Act  1837,  section  11,  and  that  its 
admission  without  notice  was  such  a 
deviation  in   point  of  form  from  the 
statutory  enactments  as  had  prevented 
substantial    justice  from    being   done 
within  the  meaning  of  section  31  of  the 
said  Act,  and  appeal  sustained. 
The  Small  Debt  (Scotland)  Act  1837  (7  Will. 
IV  and  1  Vict.  cap.  41),  section  11,  enacts — 
"And  be  it  enacted,  that  where  any  defen- 
der intends  to  plead  any  counter  account 
or  claim  against  the  debt,  demand,  or  pen- 
alty pursued  for,  the  defender  shall  serve  a 
copy  of  such  counter  account  or  claim  by 
an  ofiBcer  on  the  pursuer  ...  at  least  one 
free    day  before    the   day  of    appeivrance, 
otherwise  the  same  shall  not  be  heard  or 
allowed  to  be  pleaded  except  with  the  pur- 
suer's consent,  but  action  snail  be  reserved 
for   the  same."     Section  31— "And  be   it 
enacted,  that  it  shall  be  competent  to  any 

§erson  conceiving  himself  ajs^grieved  by  any 
ecree  given  by  any  sheriff  in  any  cause  or 
prosecutionraisedundertheauthorityof  this 
Act  to  bring  the  case  by  appeal  before  the 
next  Circuit  Court  of  Jiisticiary.  .  .  .  Pro- 
vided al  way  s  that  such  appeal  shall  be  con)  pe- 
tent  only  when  founded  on  the  ground  of 
corruption  or  malice  and  oppression  on  the 
part  of  the  Sheriff,  or  on  such  deviations  in 
point  of  form  from  the  statutory  enact- 
ments as  the  Court  shall  think  took  place 
wilfully,  or  have  pi-evented  substantial 
justice  from  having  been  done,  or  on  in- 
competency, including  defect  of  jurisdiction 
of  the  Sheriff.  .  .  ." 

Taylor,  a  seamstress,  raised  an  action 
in  the  Small  Debt  Court  at  Glasgow 
against  Ormond  &  Company,  by  whom 
she  was  employed  on  pi(!cework,  for 
the  sum  of  £1,  15s.  7Jd.  as  wages  due  for 
work  done  by  her  for  them  between  17th 
August  and  1st  September  1905.     It  was 

S roved  that  the  pursuer  had  worked  for  the 
efenders   and  earned   the  sum  sued   for 


during  that  period.  The  defenders  then 
proceeded  to  lead  evidence  and  produced  a, 
written  statement  showing  that  at  various 
dates  between  December  1904  and  the 
period  in  question  the  pursuer  had  been 
erroneously  paid  by  them  various  sums  in 
excess  of  the  wages  due  to  her  at  the 
respective  times  of  payment,  and  that  the 
total  of  these  sums  exceeded  the  sum  sued 
for.  Objection  was  taken  to  such  evidence 
being  received,  inter  alia,  on  the  ground 
that  no  notice  of  counter  claim  or  state- 
ment of  the  dates  and  amounts  of  the 
alleged  over-payments  had  been  served. 

The  Sheriff-Substitute  (Boyd)  repelled 
this  objection,  admitted  the  evidence 
tendered  for  the  defenders,  and  in  respect 
of  it  granted  them  decree  of  absolvitor. 

The  pursuer  appealed  to  the  Circuit  Court 
at  Glasgow  on  tne  following  grounds : — "  (1) 
Because  the  Sheriff-Substitute  in  admitting 
said  evidence  for  the  respondents  witfaom 
any  counter  account  or  claim  having  been 
served  on  the  pursuer  deviated  in  point  of 
form  from  section  11  of  the  Small  Debt 
(Scotland)  Act  1837,  wilfully,  or  so  as  to 
prevent  substantial  justice  from  being 
done,  and  (2)  because  the  Sheriff-Substitute, 
in  so  admitting  said  evidence,  acted  with 
malice  and  oppression  in  the  sense  of  section 
81  of  said  Small  Debt  (Scotland)  Act  1837." 

Argued  for  appellant  —  The  defence 
amounted  to  a  counter  claim,  notice  of 
which  should  have  been  given  in  terms  of 
the  Small  Debt  (Scotland)  Act  1837,  section 
n  —  Cowie  V.  Rush,  September  28,  1886,  6 
Irv.  820,  2  S.L.B.  279;  Renfrew  v.  HaU, 
Novemlwr  26,  1901, 4  F.  (J.)  27,  39  S.L.R.  280. 

Argued  for  respondents— The  action  was 
properly  one  of  accounting ;  the  defence 
was  an"  adjustment  of  the  account  and  not 
a  counter  claim  to  which  the  statute  would 
apply.  This  was  the  view  taken  by  the 
Shei'iff-Substitute  and,  whether  right  or 
wrong,  his  decision  upon  this  point  was 
final  and  not  open  to  review — Buchanan  v. 
Glasgow  Corporation  Water-  Works  Com- 
miaawnera,  September  19,  1862,  4  Irv.  2S ; 
Moaaon  v.  Braah,  September  27,  1872,  2 
Coup.  325. 

Lord  Pearson — 1  think  this  case  is  nar- 
row enough,  but  I  must  say  I  have  a  very 
clear  opinion  upon  it.  The  11th  section  of 
the  Small  Debt  Act  says— "Where  any 
defender  intends  to  plead  any  counter 
account  or  claim  against  any  debt,  demand, 
or  penalty  pursued  for,  the  defender  shall 
serve  a  copy  of  such  counter  account  or 
claim  by  an  oflBcer  on  the  pursuer."  Now, 
in  my  opinion,  a  defence  of  over-payments 
made  during  a  selected  period  anterior  to 
the  fortnight's  wages  sued  for,  involved  a 
set-off ;  and  it  is  admitted  that  no  copy  of 
the  claim  was  served.  I  can  hardly  imagine 
a  case  where  the  service  of  such  a  copy 
was  more  necessary  to  justice,  because 
otherwise  the  pursuer  would  be  called  upon 
to  defend  herself  against  a  claim  arising 
out  of  a  pi-evious  part  of  her  contract  of 
service  without  any  notice  that  it  was  to 
be  raised.  The  whole  reason  of  the  section 
seems  to  me  to  apply  with  exceptional 
force  in  the  circumstances. 
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On  the  argument  for  the  resrondents  I 
axa  asked  to  assume  that  the  Sheriff  en- 
tered into  an  accounting,  and  held  that  the 
■wrork  of  the  fortniglit  for  which  wages  are 
sued  was  really  covered  by  the  alleged  pre- 
vious over-payments,  lliat  woulil  be  a 
startling  result;  it  makes  one  look  at  the 
case  more  closely.  When  attention  is  paid 
to  the  claim  in  the  Sheriff  Court  I  see  that 
the  appellant  lays  her  claim  of  £1,  15s.  7id. 
as  for  Wf^ges  from  17th  August  to  1st  Sep- 
tember 1905,  for  piece-work  services  ren- 
dered by  her  to  the  defenders  during  that 
period.  Now,  I  have  heard  nothing  to  sug- 
gest that  the  Sheriff  negatived  that  in 
assoilzieing  the  defenders.  It  rather  ap- 
pears to  me  that  he  did  not  negative  it,  and 
that  he  assumed  that  the  fortnight's  wages 
were  earned,  but  held  that  they  were  com- 
pensated by  some  over-payments  made  in 
respect  of  previous  work.  I  am  prepared 
to  nold  that  the  defence  was  really  and 
truly  a  counter  claim,  and  that  there  should 
have  been  notice  of  it  by  service,  in  order 
that  the  pursuer  might  have  an  oppor- 
tunity of  meeting  it.  That  being  so,  I 
think  I  must  proceed  under  section  31  and 
hold  that  there  was  such  deviation  fi'om 
the  statutory  enactments  as  has  prevented 
substantial  justice  from  being  done.  I 
therefore  sustain  the  appeal,  recal  the 
decree  of  the  Sheriff-Substitute,  and  remit 
to  him  to  decern  in  terras  of  the  summons. 

The  Court  sustained  the  appeal. 

Counsel  for  Appellant — Mercer.  Agent — 
Archibald  Hamilton,  Solicitor,  Glasgow. 

Counsel  for  Respondents — J.  R.  Christie. 
Agents  —  Middleton  &  Brown,  Writers, 
ObjBgow. 


COUET  OF  SESSION. 


Tueiday,  June  5. 

SECOND    DIVISION. 

[Lord  Ardwall,  Ordinary. 
CATHOART  PARISH  COUNCIL  v. 
GLASGOW  PARISH  COUNCIL. 

Poor  —  Settlement  —  Capacity  to  Acquire 
Residential  Settlemenl — Insanity— Certi- 
fication—Pow  Law  (Scotland)  Act  1888  (61 
and  62  Vict.  c.  21),  sec.  1. 

The  fact  that  a  pauper  is  insane  dur- 
ing the  necessary  period  of  residence  is 
per  se  sufficient  to  prevent  him  from 
acquiring  a  settlement  in  a  i)arish.  It 
is  not  essential  that  his  insanity  should 
have  been  formally  certified. 

Facta  upon  which  the  Court  held  that 
a  pauper  was  insane  and  incapable  of 
acquiring  a  settlement. 
The  Poor  Law  (Scotland)  Act  1898,  sec.  1, 
enacts — "Section  seventy-six  of  the  princi- 
pal Act  (viz.  8  and  9  Vict.  c.  83,  sec.  76)  is 
nereby  repealed,  and  in  lieu  thereof  it  is 
enacted  as  follows: — 'From  and  after  the 
commencement  of  this  Act  no  person  sbaU 


be  held  to  have  acquired  a  settlement  in 
any  parish  in  Scotland  by  residence  therein 
unless  such  person  shall,  either  before  or 
after,  or  pjirtly  l)efore  and  partly  after,  the 
commencement  of  this  Act,  have  resided 
for  three  years  continuously  in  such  parish 
and  shall  have  maintained  himself  without 
having  recourse  to  common  beg^ng,  either 
by  himself  or  his  family,  and  without  hav- 
ing received  or  applied  for  pai-ochial  relief ; 
and  no  person  who  shall  have  acquired  a 
settlement  by  residence  in  any  such  parish 
shall  be  held  to  have  retained  such  settle- 
ment if  during  any  subsequent  period  of 
four  years  he  shall  not  have  resided  in  such 
parish  continuously  for  at  least  one  year 
and  a  day :  Provided  always  that  notning 
herein  contained  shall,  until  the  expiration 
of  foiH*  years  from  the  commencement  of 
this  Act,  be  held  to  affect  any  persons  who 
at  the  commencement  of  this  Act  are 
chargeable  to  any  parish  in  Scotland.'" 

The  Parish  Council  of  the  Parish  of  Cath- 
cart  brought  an  action  against  the  Parish 
Council  of  the  Parish  of  Glasgow  in  which 
they  sought  declarator  "  that  the  Parish  of 
Glasgow  was  on  2Qth  July  1903,  and  still  is, 
the  parish  of  the  legal  settlement  of  John 
Nairn  Baillie,  presently  an  inmate  of  Ric- 
cartsbar  Asylum,  Paisley,  and  that  on  the 
said  29th  day  of  July  1903  the  said  John 
Nairn  Baillie  became,  and  has  ever  since 
continued  to  be,  a  proper  object  of  and 
entitled  to  pai-ochial  relief.  And  further,  it 
ought  and  should  be  found  and  declared 
by  decree  foresaid  that  the  defenders  are 
liable  to  relieve  the  pursuers  of  the  whole 
sums  of  money  already  advanced  or  in- 
curred by  pursuers  on  account  of  the  said 
John  Nairn  Baillie  on  and  since  the  said 
29th  day  of  July  1903,  amounting,  as  at  15th 
November  1901,  to  the  sum  after  specified, 
as  well  as  of  all  further  sums  or  money 
advanced  or  to  be  advanced  by  pursuers  on 
account  of  the  said  John  Nairn  Baillie  since 
the  last-mentioned  date,  together  with 
interest  due  and  to  become  due  thereon  at 
the  rate  of  5  per  centum  per  annum.  And 
the  defenders  ought  and  should  be  decerned 
and  ordained  by  decree  of  the  Lords  of  our 
Council  and  Session  to  make  payment  to  the 
pursuers  of  {First)  the  sum  of  £15,  lis.  7d., 
being  the  amount  disbursed  by  the  pursuers 
in  relieving  the  said  John  Nairn  Baillie 
from  the  said  2Sth  day  of  July  1903  till  the 
said  15th  day  of  November  1904,  conform  to 
account  which  will  be  produced  at  the 
calling  hereof,  with  the  interest  of  the 
several  advances  of  which  said  amount 
is  composed  at  the  rate  of  5  per  centum 
per  annum  from  the  respective  dates  of 
payment  thereof  till  payment;  and  (Second) 
all  other  advances  or  disbursements  that 
have  since  been,  or  may  hereafter  require 
to  be,  made  by  the  piirsuers  011  account  of 
the  said  John  Nairn  Baillie  during  the  time 
he  continues  a  proper  object  of  parochial 
relief,  with  interest  thereon  at  the  foresaid 
rate  from  the  date  of  the  respective  pay- 
ments of  the  same  by  the  pursuers  till  pay- 
ment." 

The  facts  of  the  case  are  fnlly  set  forth  in 
the  opinion  of  the  Lord  Ordinary  (AjiD- 
WAUL),  infra. 
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The  pursuers  pleaded,  i-nter  alia — "  1.  The 
legal  settlement  of  the  said  John  Nairn 
Baillie  being  in  the  parish  of  Olasgow,  and 
he  having  been  since  2Sth  July  1903  a  proper 
object  oi  parochial  relief,  the  pursuers  are 
entitled  to  decree  of  declarator  as  concluded 
for.  2.  The  parish  of  Olasgow  is  liable  as 
concluded  for  in  respect  that  (1)  It  is  the 
parish  of  the  pauper's  birth;  (2)  He  has 
lost  by  absence  any  residential  settlement 
he  may  have  acquired  in  the  parish  of 
Govan  or  elsewhere;  (3)  During  his  resi- 
dence in  the  parish  of  Cathcart  ne  has  all 
along  been  mentally  incapable  of  losing  his 
said  settlement  in  the  parish  of  Glasgow 
and  of  acquiring  a  settlement  by  residence 
in  the  parish  of  Cathcart.  3.  The  defenders, 
as  representing  the  parish  of  the  settlement 
of  John  Nairn  Baulie,  are  liable  for  the 
maintenance  of  the  said  pauper,  and  are 
bound  to  relieve  the  pursuers  of  the 
advances  made,  or  which  may  hereafter 
be  made,  by  them  on  his  behalf. 

The  defenders  pleaded,  inter  oZta— "2. 
The  legal  settlement  of  the  said  John  Nairn 
Baillie  not  being  in  the  parish  of  Glasgow, 
the  defenders  should  be  assoilzied." 

On  12tb  July  1905  the  Lord  Ordinary 
pronounced  the  following  interlocutor: — 
•'Finds  (1)  that  during  the  period  from 
Whitsunday  1895  to  July  1908  John  Nairn 
Baillie  was  resident  in  the  parish  of  Gath- 
cart,  but  that  during  that  time  he  was 
disqualified  by  insanity  from  acquiring  a 
settlement  by  residence  in  that  parish ;  ^2) 
that  he  has  not  a  residential  settlement  m 
any  other  i>ariBh ;  and  (3)  that  he  was  born 
in  the  parish  of  Glasgow,  and  that  that 
parish  18  the  legal  settlement  of  the  said 
John  Nairn  Baillie,  and  liable  for  his 
maintenance :  Therefore  finds,  declares, 
and  decerns  in  terms  of  the  whole  con- 
clusions of  the  summons,"  &c. 

Opinion. — *'In  this  case  the  parish  of 
Cathcart  seek  to  have  the  parish  of  Glas- 
gow declared  liable  for  the  support  since 
2Bth  July  1903  of  a  pauper  lunatic,  John 
Nairn  Baillie,  presently  an  inmate  of 
Biccartsbi^  Asylum,  Paisley. 

"It  is  not  denied  that  the  jmrish  of 
Glasgow  is  the  parish  of  the  pauper's  birth, 
and  if  he  has  not  acquired  a  residential 
settlement  in  the  parish  of  Cathcart  it  is 
admitted  that  the  parish  of  his  birth  is 
liable,  as  he  has  lost  by  absence  any  resi- 
dential settlement  he  may  have  acquired 
in  the  parish  of  Govan  or  elsewhere. 
niere  is  no  doubt  that  he  has  been  resident 
in  the  parish  of  Cathcart  for  a  length  of 
time  necessary  to  acquire  a  residential 
settlement  there,  and  the  only  question  on 
which  the  decision  of  the  present  case 
depends  is,  whether  during  his  residence  in 
the  parish  of  Cathcart  the  pauper  has  all 
alon^  been  mentally  incapable  of  losing 
his  birth  or  other  settlement  and  of  acquir- 
ing a  settlement  by  residence  in  the  parish 
of  Cathcart. 

"The  facts  of  the  case  are  as  follows:— 
John  Nairn  Baillie,  the  pauper,  was  born 
in  the  parish  of  Glasgow  on  19tb  December 
1871.  Some  few  years  after  his  birth  his 
father  died  of  consumption,  and  it  may  be 
here  added  that  he  lost  a  brother  and  two 


sisters  from  that  complaint.  He  himself 
had  consumption,  which  began  at  fifteen 
years  of  age  and  lasted  some  years,  and 
one  lung  still  bears  traces  of  former 
disease.  At  eighteen  months  old  John 
Baillie  had  measles,  and  at  the  same  time 
infiammation  of  the  brain.  At  the  age  of 
fifteen  years  ho  had  bleeding  of  the  lungs 
and  was  off  work  eighteen  months.  After 
being  engaged  in  various  employments  he 
flnally  became  a  druggist's  assistant  and 
served  as  such  in  various  places  till  Christ- 
mas 1894.  At  that  time  he  came  home  to 
study  for  a  dispenser's  certificate.  His 
mother  at  this  time  was  living  in  Govan- 
hill  where  she  resided  for  about  three  or 
four  years  from  1891  to  Whitsunday  1805. 
That  was  in  the  parish  of  Govan.  After 
that  she  removed  to  No.  10  Gray  Street, 
Langside,  which  is  in  the  parish  of  Cath- 
cart, where  she  lived  for  nine  years  down 
to  Whitsunday  190i.  John  Baillie  resided 
with  his  mother  from  about  Christmas  1801 
till  July  1903,  and  from  Whitsunday  1896 
till  July  1903  he  was  accordingly  resident 
in  the  parish  of  Cathcart.  lliis  then  is  the 
period  during  which  his  mental  condition 
IS  important,  with  a  view  of  determining 
the  liability  of  the  parties  to  this  action. 

"Three  weeks  alter  Christmas  1884  bis 
mother  Mrs  Baillie  says  that  a  change 
came  over  him.  He  got  excited  one 
morning  and  rushed  from  the  kitchen  into 
his  room.  Then  he  went  back  into  another 
room  where  his  sister  was  lying  in  bed  ill, 
and  told  her  that  the  foundations  were 
falling.  His  mother  saw  something  was 
wrong,  and  said,  'Oh  John,  what's  this?' 
He  burst  out  crying.  She  thought  that 
something  had  gone  wrong  with  his  mind, 
and  after  trying  to  set  the  toilet  cover  on 
fire  with  some  matches,  he  ran  out  of  the 
house  only  partially  dressed  and  his  brother 
ran  after  htm  and  got  him  back.  Two  days 
after  Mrs  Baillie  sent  for  Dr  Alexander 
Nairne,  who  is  now  dead,  but  she  says  that 
he  wanted  to  send  John  Baillie  to  an 
asylum.  Dr  Stuart  Nairne  was  consulted 
by  his  brother  Dr  Alexander  Nairne,  and 
both  of  them  continued  to  visit  John 
Baillie  for  some  time.  Dr  Stuart  Nairne 
was  examined  on  commission,  and  says  he 
visited  John  Baillie  frequently,  but  he 
speaks  specially  to  a  visit  in  March  1885,  at 
which  time,  he  says,  he  was  of  opinion 
that  he  was  insane,  and  he  repeate  this 
distinctly  upon  cross-examination,  and  in 
re-examinatton  he  says  that  the  symptoms 
that  he  observed  at  that  time  were  his 
noise,  muttering^,  and  violence,  and  also 
hallucinations.  It  may  be  observed  that 
Dr  Stuart  Nairne  is  an  uncle  of  John 
Baillie. 

"On  27th  February  1895  Dr  J.  V.  Wallace, 
who  is  district  medical  officer  for  the 
parish  of  Govan  Combination,  was  called 
in  to  see  John  Baillie  on  the  instructions 
of  the  Parish  Council.  He  called  and 
examined  him  and  says  that  he  found  him 
to  be  suffering  from  insanity.  He  was 
excitable  and  nervous  in  all  his  movements, 
and  erratic  in  his  behaviour.  He  then  says — 
'I  considered  that  he  was  in  a  fit  state 
then  to  be  certified  as  insane,  and  I  would 
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have  been  prepared  if  necessary  to  certify 
bim  as  insane  at  that  time.'  I  consider 
this  to  be  most  important  evidence,  as  Dr 
Wallace  is  a  person  of  very  large  experi- 
ence, having  examined,  as  he  tells  us, 
fully  two  thousand  cases  of  persons  con- 
sidered insane.  He  did  not  certify  John 
BaiUie  to  be  insane  at  that  time,  because 
his  mother  was  averse  to  his  being  sent 
to  an  asylum,  and  accordingly  the  appli- 
cation for  his  admission  to  an  asylum 
which  had  been  drawn  out  was  never  re- 
turned by  hie  mother.  The  only  other 
doctor  who  examined  John  BaiUie  at 
this  time  was  Dr  Barrie,  but  he  is  now 
dead.  After  this  attack,  however,  and 
between  April  and  July  1895,  John  Baillie 
had  a  lucid  interval,  and  during  that  time 
he  applied  for  and  got  a  situation  in  a 
chemist's  shop  in  Maryhill,  Glasgow,  where 
he  remained  for  a  short  time,  apparently 
about  a  fortnight,  but  he  had  to  leave  it, 
and  his  mother  describes  how  one  morning 
he  got  up  to  go  to  his  work,  tried  to  take 
his  breakfast,  and  could  not  do  so,  and 
^hen  his  mother  inquired  what  was  the 
matter,  he  said,  'It's  my  head,'  and  he  has 
not  been  back  to  work  of  any  kind  since, 
nor  has  he  been  fit  for  it,  and  from  that 
time  onwards,  apparently,  he  has  con- 
stantly shown  symptoms  of  insanity, 
though  at  times  he  has  had  lucid  intervals. 
He  suspected  that  his  food  was  being 
poisoned;  he  got  into  excited  states; 
thought  there  was  blood  in  the  room ;  he 
sat  and  muttered  to  himself;  he  once  or 
twice  attempted  violence  to  hia  mother, 
'  and  once  or  twice  to  himself  by  gripping 
hia  throat.  His  excitable  turns  came  on 
for  three  or  four  weeks  at  a  time  between 
1896  down  to  1903,  till  at  last  hia  mother 
was  obliged  to  have  him  removed  to  an 
asylum.  During  this  time,  and  especially 
during  his  lucid  intervals,  he  could  write 
well,  could  spell  well,  could  speak  distinctly 
when  he  did  speak,  although  ne  was  usually 
silent  and  melancholy.  He  took  long  walks 
by  himself,  and  was  inoffensive  for  periods 
of  a  fortnight  or  three  weeks  at  a  time,  till 
another  excited  attack  came  on,  and  his 
nnotfaer's  view  is  that  the  effect  of  the 
second  attack  he  had  in  July  1805  continued 
during  the  succeeding  years  till  he  was 
taken  to  the  asylum.  Besides  the  evidence 
of  his  mother,  it  seems  to  me  that  there  is 
some  important  evidence  given  by  Dr 
Bussell,  whose  house  is  within  a  hundred 
yards  of  where  John  Baillie  lived  with  his 
mother.  He  noticed  John  Baillie  as  soon 
as  he  came  to  reside  at  Langside,  and  from 
the  very  first  thought  that  he  was  a  man 
of  nnsound  mind,  and  continued  of  that 
opinion  down  to  the  time  that  he  was  sent 
to  the  asylum,  although  he  observed  a 
marked  deterioration  during  that  period 
dating  more  particularly  from  June  1900, 
when  ne  became  untidy  and  slovenly  in  his 
habits  and  dress.  On  these  facte  there 
seems  a  wonderful  unanimity  among  the 
skilled  witnesses  examined  to  the  effect 
that,  probably  from  the  date  of  the  first, 
and  certainly  from  the  date  of  the  second 
attack  in  1896,  John  Baillie  was  never  of 
sound  mind,  and  was  suffering  from  what 


has  been  called  'adolescent  insanity,'  a 
recognised  form  of  brain  disease.  'There 
are,  of  course,  slight  diver^nces  of  opinion 
about  the  details,  but  I  think  the  weight  of 
the  evidence  is  to  the  effect  that  from  1896 
onwards  John  Baillie  must  be  considered 
to  have  been  insane,  and  he  certainly  is  so 
at  present.  In  answer  to  the  question, 
'  Would  it  have  been  possible  to  certify 
him  as  insane  at  any  time  during  that 
period  of  eight  years  (i.e.,  1895-1903)?  Dr 
Clouston  answered,  'I  would  have  had  no 
difficulty  in  regard  to  that;'  and  he  says 
further  on,  '  His  ability  to  work  for  a  week 
or  so  at  a  time  is  quite  consistent  with  his 
being  a  fit  patient  for  a  lunatic  asylum 
during  the  whole  of  the  period  since  July 
1896 ; '  and  Dr  Yellowlees,  who  is  called  as 
a  witness  for  the  defenders,  says,  '  I  would 

grobably  have  certified  bim  at  the  very 
rst  and  sent  him  to  the  asylum.  I  a«ree 
with  Dr  Wallace  that  he  was  certifiable  in 
1896.  There  is  no  doubt  about  it.'  Then 
he  is  asked,  '  Do  you  agree  with  Dr  Bussell 
that  he  was  certifiable  in  1900  P'  and  he 
answers,  '  It  is  quite  possible ;  he  might  or 
might  not  have  been ; '  and  in  answer  to 
questions  put  by  myself  he  says  that  he 
could  not  say  that  from  1896  till  now  John 
Baillie  has  ever  been  perfectly  free  from 
brain  disease,  although  he  may  have  been 
so  well  during  the  test  intervals  that  he 
could  not  have  certified  him  at  these  par- 
ticular times. 

"  On  the  whole  evidence  I  have  come  to 
be  of  opinion  that  from  July  1896  to  July 
1903  John  Baillie  was  a  lunatic  or  insane 
person,  and  although  not  certified  as  a  fit 
inmate  for  an  asylum  yet  he  was  a  proper 
person  to  be  so  certified  during  the  whole 
of  that  period  with  the  exception  of  his 
lucid  intervals.  Further,  I  think  that  he 
ought  to  have  been  certified  as  a  lunatic 
and  sent  to  an  asylum  in  1896,  and  that  it 
is  proved  that  he  would  have  been  so  sent 
but  for  his  mother's  strong  aversion  to 
asylums.  It  is  further  clear  that,  except 
for  about  a  fortnight  at  the  beginning  of 
his  residence  in  Oathcart,  he  has  done 
nothing  for  his  own  support. 

"  On  these  facts  the  (question  now  is,  was 
John  Baillie  during  his  residence  in  the 
parish  of  Cathcart  capable  or  incapable  in 
law  of  acquiring  a  residential  settlement. 
On  the  one  hand  it  seems  that  no  amount 
of  imbecility  short  of  idiocy  will  render  a 
pauper  incapable  of  acquiring  a  settlement 
for  himself.  See  Parish  CouncU  ofKirkin- 
tUloeh  V.  Parith  Council  of  Eaatwood,  5  F. 
274;  and  Parish  Council  of  Olasgow  v. 
Parish  Council  of  KUmaleolm,  6  F.  457, 
following  on  the  cases  of  CasseUs  v.  SoTtier- 
vUle  &  Scott,  12  B.  1155,  and  Niaxm  v. 
Rotoand,  15  B.  191.  On  the  other  hand,  it 
seems  settled  that  if  a  person  is  insane  he 
cannot  during  his  or  her  residence  in  an 
asylum  or  in  the  house  of  a  relative  acquire 
a  residential  settlement  in  the  parish  wnere 
he  has  been  residing  in  a  state  of  insanity. 
{Melville  v.  Flockhart,  20  D.  341,  euid  Watt 
V.  Hannah,  20  D.  342.) 

"  I  am  conscious  that  it  is  not  easy  to  see 
as  a  mere  question  of  fact  why  the  pauper 
in  this  case  should  be  deemed  incapable  of 
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acquiring  a  settlement  for  himself,  and  the 
paupers  m  the  cases  of  KirkintUioch  and 
Glasgow  (above  quoted)  should  have  been 
deemed  capable  of  acquiring  such  settle- 
ment. But  it  has  been  rficoenised  by  the 
Court  that  some  general  rmes  should  be 
laid  down  in  such  mattei-s  for  the  guidance 
of  parishes,  even  though  the  application  of 
these  rules  to  particular  cases  may  some- 
times appear  to  produce  anomalies.  The 
rule  to  oe  gathered  from  the  decisions  on 
this  matter  seems  to  be  that  imbecility  will 
not  disable  a  person  from  acquiring  a  resi- 
dential settlement,  but  that  idiocy  or  in- 
sanity will  do  so,  and,  holding  as  I  do  that 
John  Baillie  was  insane  from  July  1806  till 
Julj  1003,  I  am  of  opinion  that  diuing  his 
residence  in  the  parish  of  Cathcart  he  was 
incapable  of  acquiring  a  settlement  by  resi- 
dence in  that  parish,  and  that,  not  possess- 
ing any  other  residential  settlement,  the 
palish  of  Glasgow,  as  the  parish  of  his 
birth,  is  liable  for  his  maintenance.  I  shall 
therefore  decern  against  the  defenders  in 
terms  of  the  conclusions  of  the  summons, 
with  expenses," 

The  defenders  reclaimed,  and  argued — 
The  pauper  had  acquired  a  residential 
settlement  in  Cathcart,  having  in  fact 
resided  in  the  parish  for  a  period  of  three 
years.  The  physical  fact  of  residence  was 
per  ««  sullicient  to  give  a  settlement,  and 
was  the  only  element  requisite  (apart  from 
conditions  as  to  begging,  Sus.)  under  the 
regulating  statute,  viz.,  the  Poor  Law 
(Scotland)  Act  1898,  section  1.  The  fact  of 
residence  had  nothing  to  do  with  animus 
— Crawford  and  Petrie  v.  Beattie,  January 
25,  1882,  M  D.  357,  L.  J.-C.  Inglis  at  367; 
the  Lunacy  (Scotland)  Act  -1857,  section 
75.  The  question  therefore  came  to  be 
this,  had  any  exception  to  that  statutory 
rule  been  establisned  by  decision?  At 
most  that  a  certified  lunatic  in  confine- 
ment cannot  ficquire  a  settlement  in  the 
garish  of  his  confinement  —  Cassels  v. 
omerville  and  Scott,  June  24,  1885,  12  B. 
1155,  at  1159, 22  S.L.H.  772;  Watt  v.  Hannah, 
December  19,  1&57,  20  D.  342;  Melville  v. 
Flockhart,  December  19,  1857,  20  D.  341; 
Butherglen  Parish  Council  v.  Olenbvcket 
Parish  Council.,  October  24,  1805,  33  S.L.R. 
366;  Edinhxirqh  Parish  Council  v.  Cra- 
mond  and  Whithorn  Pariah  Council, 
March  26,  1903,  11  S.L.T.  12.  There  was 
also,  perhaps,  the  apparent  exception  of 
the  congenital  idiot,  explained  by  his 
being  incivpable  of  forisiamiliation  and 
ret'iining  his  father's  settlement  until 
death.  But  even  on  the  assumption  that 
mental  capacity  or  animus  came  into  the 
question,  the  pauper  here  had  far  more 
of  both  than  others  who  had  t)een  held 
capable  of  acquiring  settlements— ^toron  v. 
Rowand,  December  20,  1887,  15  R.  191,  25 
S.L.R~  175;  Parish  Council  of  Kirkintilloch 
V.  Parish  Council  of  Bastwood,  December 
5,  1002,  5  F.  274,  40  S.L.R.  179;  Parish 
Council  of  Glasgow  v.  Parish  Council  of 
KUmalcoim,  March  1,  1904,  6  P.  457,  41 
S.L.R.  347,  aff.  H.L.,  May  29,  1906, 43  S.L.B. 
639;  Parish  of  Haddington  v.  Parish  of 
Dunbar,  December  19,  1837,  16  S.  268.  Tlie 
pauper  here  too  was  only  intermittently 


insane— See  Greig  v.  Chisholm,  December 
19, 1857,  20  D.  338. 

Argued  for  pursuers  and  respondents — 
(11  The  pauper  here  was  in  fact  insane. 
(2)  An  insane  person  being  without  any 
legal  capacity  could  not  acquire  a  settle- 
ment, and  no  amount  of  residence  without 
that  capacity  was  of  any  effect.  If  capacity 
had  nothing  to  do  with  the  matter,  it  \rss 
surelv  strange  that  it  was  the  special  point 
on  wnlch  all  the  reported  decisions  turned 
—  See  as  authorities  favourable  to  the 
respondents  the  cases  cited  supru  and 
Greig  v.  Ross,  February  10,  1877,  4  B.  465, 
L.J.-C.  at  467,  14  S.L.R.  346.  There  was  no 
authority  for  the  doctrine  that  confine- 
ment or  a  medical  certificate  were  necessary 
to  prevent  acquisition  of  settlement. 

Lord  Justicr-Clbbk  —  Theure  axe  two 
questions  which  must  be  answered  before 
a  decision  can  be  given  in  this  case — (1)  Was 
the  pauper  in  fact  insane  ?  and  (2)  Is  it  the 
legal  effect  of  ascertained  insanity  that  the 
sufferer  cannot  acquire  a  settlement?  As 
regards  the  first  question  I  have  no  diffi- 
culty. The  evidence  satisfies  me  that  the 
paupA-  was  in  fact  a  lunatic,  and  practi- 
cally, though  not  officially,  certified  as 
such,  the  certification  not  oeing  followed 
out  by  restraint  in  an  asylum.  The  Lord 
Ordinary  has  gone  very  fiuly  into  the  facta, 
and  I  entirely  concur  with  his  reading  of 
them  as  expressed  in  his  note. 

Upon  the  second  question  I  also  agree 
with  him.  It  was  sb-ongly  maintained  in 
argument  that  it  was  not  sufficient  to  pre- 
vent the  acquiring  of  a  settlement  that  tiie 
pauper  should  be  proved  to  be  insane,  and 
that  it  was  necessary  that  he  should  be 
formally  certified,  otherwise  however  in- 
sane he  might  be  in  fact,  he  might  still 
acquire  a  settlement  for  himself.  It  was 
maintained  that  this  was  fixed  by  decisions 
already  pronounced.  I  am  unable  to  agree 
that  any  such  rule  has  been  laid  down  in 
previous  judgments.  Were  I  satisfied  that 
such  a  rule  was  established  I  should  bow  to 
it,  although  I  confess  it  would  be  difficult 
for  me  to  understand  the  principle  upon 
which  it  could  be  based.  The  fact  as  it 
appears  to  me  to  be  inquired  into  is  not 
whether  certain  proceedings  have  taken 
place,  but  what  was  the  mental  state  of 
the  pauper.  If  he  was  mindless  in  the 
sense  either  of  amentia  or  dementia,  then 
it  cannot  be  said  of  him  that  he  could 
acquire  a  settlement.  The  want  of  all  legal 
capacity  is  the  matter  which  in  my  opinion 
is  decisive.  And  holding  as  I  do  that  the 
proof  is  conclusive  on  that  question,  I  feel 
bound  to  hold  in  law  that  the  pauper  could 
not  acquire  a  settlement  by  residence. 
The  recent  decision  in  the  House  of  Lords 
in  the  case  of  KUmalcoim.  is  quite  con- 
sistent with  this  view.  I  am  therefore  in 
favour  of  adhering  to  the  interlocutor  of 
the  Lord  Ordinary. 

Lord  Kyixachy— I  am  of  the  same 
opinion. 

Lord'  STORMO>fTH  Dablinq— "We  were 
asked  at  the  close  of  the  discussion  here  to 
delay  giving  judgment  tiU  the  House  of 
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Lords  had  decided  the  appeal  in  the  case  of 
Kilmalcolrn,  lest  their  Lordships  might 
express  opinions  having  a  bearing  on  this 
case.  Juag[nient  has  now  been  given  in  tliat 
ap|ieal,  which  raised  the  question  whether 
residence  in  a  charitable  institution  by  a 
pauper  unable  from  mental  and  bodily 
weakness  to  earn  her  living  was  enough  to 
constitute  a  residential  "settlement"  in  the 

?arish  containing  the  charitable  institution. 
'lainly   the  question  of  most  importance 
there  to  the  parishes  interested  turned  on 
the  charitable  character  of  the  institution 
as  rendering  the  parish  which  contained  it 
possibly  liable  for  a  number  of  imported 
paupers.    Accordingly  I  find  that  the  noble 
and  learned  Lords  dealt  chiefly  with  this 
aspect  of  the  case,  and  decideid  that  the 
statutory  condition  of  the  pauper  having 
"  maintained  himself  without  recoiu?se  to 
common  begging  either  by  himself  or  his 
family,  and  without   havm^   received  or 
applied  for  parochial  relief,"  in  order  to  the 
acquisition  of  a  residential  settlement,  was 
a  condition  entirely  independent  of  where 
the  means  came  from,  so  long  as  they  did 
not  come  from  common   begging  or  the 
poor  fund  of  the  parish.    But  I  also  find 
that  both  Lord  James  of  Hereford  and  Lord 
Robertson  (with  whom  the  Lord  Chancellor 
and   Lord  Atkinson  concurred)  expressly 
said  that  the  incapacity  through  mental 
weakness  to  earn   the  means  of  support 
must  be  short  of  "lunacy  or  idiocy,"  or  to  put 
the  same  thing  in  other  words,  must  be  of  a 
kind  "  not  involving  insanity."    In  none  of 
the  cases  has  it  ever  been  laid  down  that  a 
medical  certificate  of  lunacy  was  indispens- 
able, or  that  insanity  might  not  be  proved 
as   a  fact  in  the  case.    On  the  contrary. 
Lord  President  Inglis  in  the  case  of  Cassela 
V.  SomerviUe  &  Scott,  12  R.  at  p.  1150,  after 
stating  it  as  settled  by  the  case  of  Melville 
V.  FlwMuirt,  20  D.  341,  that  a  person  who 
wa^  boarded  in  an  asylum  could  not  acquire 
a  settlement  in  the  parish  in  which  the 
asylum  was  situated,  and  by  the  case  of 
WcM  V.  Hannah,  20  D.  342,  that  the  same 
result  followed  if  the  person  was  sent  to  be 
boarded  under  a  keeper  in  respect  he  was 
a  lunatic,  went  on  to  say — "The  pauper 
here  was  not  sent  to  be  boarded  in  Lesma- 
hagow  because  he  was  insane,  but  because, 
his  mind  being  weak,  he  was  not  capable  of 
earning  a  livelihood  like  other  men  in  his 
position.      He   was   not   in   any   sense   a 
lunatic."     And  his  Lordship  added  — "It 
might  have  been  shown  that  though  he  had 
not  been  certified  a  lunatic  he  was  never- 
theless one  in  fact." 

Now  that  is  an  averment  which  is  made 
here,  the  reason  which  Cathcart  assigns  for 
his  not  being  sooner  confined  as  a  lunatic 
being  his  mother's  great  disinclination  to 
sanction  such  a  step.  Agreeing  as  I  do 
with  your  Lordship  and  the  Lord  Ordinary 
that  these  averments  are  amply  proved,  I 
do  not  find  it  necessary  to  resume  the  pass- 
ages in  the  evidence  on  which  that  opinion 
is  founded.  It  is  only  because  as  Lortl 
Ordinary  I  had  something  to  do  with  both 
the  Kilmalcolm  case  and  the  Kirkintilloch 


case 
to  make 


(5  F.  274)  that  I  have  thought  it  right 
ake  these  few  observations.    I  notice 


that  in  the  latter  of  these  two  cases  Lord 
Adam  intimated  (at  p.  282)  that  he  had 
come  to  the  same  conclusion  as  I  had  done 
as  Lord  Ordinary,  viz.,  that  the  pauper's 
mind  was  weak  but  not  disordered,  and 
that  he  was  not  by  any  means  an  idiot. 
Hei-e  I  do  not  think  that  the  pauper  was 
an  absolute  idiot,  but  1  do  think  that  his 
mind  was  so  disordered  as  to  make  him 
a  lunatic  during  the  whole  period  of  his 
residence  in  the  parish  of  Cathcart  outside 
the  asylum,  and  that  he  was  thereby  dis- 
qualified from  acquiring  a  residential  settle- 
ment. 

Lord  Low — I  concur. 

The  Court  pronounced  this  interlocutor— 
"  Refuse  the  reclaiming  note  :    Rnd 
in  fact  and  in  law  in  terms  of  the  find- 
ings in  fact  and  in  law  in  the  said  inter- 
locutor reclaimed  against,  and  decern." 

Counsel  for  Reclaimers — ^Younger,  K.C. — 
Orr  Deas.  Agents — Mackenzie,  Innes,  & 
Logan,  W.S. 

Couuselfor  Respondents— Dean  of  Faculty 
(Campbell,  K.C.)  — Hunter,  K.C— Wark. 
Agents— J.  &  J.  Galletly,  S.S.C. 


VOL.  xuil. 


Saturday,  June  2. 


FIRST    DIVISION. 

[Lord  Johnston,  Ordinary. 

LEE  V.  POLLOCK'S  TRUSTEES. 

Process  —  Abandonment  —  Withdratoal  of 
Minute  of  AbandonTneni — Right  to  With- 
draw—Judicature Act  1825  (6  Oeo.  IV, 
cap.  120),  sec.  10— Act  of  Sederunt  11th 
Julyl828,  see.  115. 

The  pursuer  in  an  action,  who  has 
lodged  a  minute  of  abandonment,  has 
an  ateolute  right  to  withdraw  such 
minute,  the  defender's  remedy  being  to 
move  for  absolvitor  in  the  action  on  the 

Sound  of  delay,  which  motion  the 
ii'd  Ordinary  may  g^-ant  if  consistent 
with  the  justice  of  the  case,  or  may 
refuse  allowing  the  pui-suer  to  proceed 
subject  to  conditions  as  to  expenses. 
The  Judicature  Act  1825  (fl  Geo.  IV,  cap. 
120),  sec.  10,  after  providing  for  the  making 
np  of  a  record  which  shall  foreclose  the 
parties  in  point  of  fact,  inter  alia  enacts — 
"the  pursuer  having  it  in  his  power  not- 
withstanding to  abandon  the  cause  on  pay- 
ing full  expenses  or  costs  to  the  defender, 
and  to  bring  a  new  action  if  otherwise  com- 
petent." The  Act  of  Sederunt  of  July  11, 
1828,  passed  in  pursuance  of  the  Judicature 
Act  1825,  by  sec.  115  enacts — "  And  whereas 
it  is  enacted  by  section  10  of  the  Act  that 
the  pursuer  shall  have  it  in  his  power  to 
abandon  the  cause  on  paying  full  expenses 
to  the  defender,  and  to  bring  a  new  action 
if  otherwise  competent,  it  is  declared  that 
this  applies  only  to  the  case  of  the  pursuer 
abandoning  his  cause  before  an  interlocutor 
has  been  pronounced  assoilzieing  the  defen- 

NO.  zui. 
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der  in  whole  or  in  part,  or  leading  by  neces- 
sary inference  to  such  absolvitor,  after 
which  it  shall  not  be  competent  for  him  to 
do  so  in  regard  to  that  part  of  the  cause 
decided  by  said  interlocutor  either  expressly 
or  by  necessary  inference ;  reserving,  how- 
ever, to  him  any  remedy  by  a  new  action 
which  may  be  competent  to  nim  under  sub- 
sisting regulations." 

On  9th  June  1905  John  Bethune  Walker 
Lee,  Solicitor  in  the  Supreme  Courts,  Edin- 
burgh, brought  an  action  of  declarator  and 
for  payment  of  a  casualty  in  respect  of 
certain  heritable  subjects  in  the  town  of 
Mauchline,  Ayrshire,  against  Mi-s  Martha 
Jamieson  or  Pollock  and  others,  trustees 
under  the  trust-disposition  and  settlement, 
dated  30th  October  1903  and  recorded  6th 
October  1904,  of  the  late  Andrew  Pollock, 
agricultural  engineer,  Mauchline.  In  the 
course  of  the  proceedings  Lee  lodged  a 
minute  of  abandonment  and  subsequently 
moved  for  leave  to  withdraw  it. 

The  circumstances  of  the  case  are  given  in 
theopinion  of  the  Lord  Ordinary  (Johnston), 
who  on  15th  March  1906 pronounced  this  iti- 
terlocutop : — "Refuses  the  pursuer's  motion 
to  withdraw  the  minute  of  abandonment 
lodged  by  him  in  respect  the  pursuer  has 
failed  to  pay  the  defenders'  taxed  expenses : 
Assoilzies  the  defenders  from  the  conclu- 
sions of  the  summons,  and  decerns :  Ap- 
§  roves  of  the  Auditor's  report  on  the  defen- 
ers'  account  of  expenses,  and  decerns 
against  the  pursuer  for  payment  to  the 
defenders  of  the  sum  of  £130,  ISs.  9d.  ster- 
ling, being  the  taxed  amount  of  said  ac- 
count." 

OpiTiton.— "Mr  Lee  raised  this  action, 
which  is  the  statutory  action  for  recovery 
of  a  casualty,  in  June  1905.  The  record  was 
closed  on  18th  July  1006  and  the  case  heard 
in  the  procedure  roll.  It  turned  out  that 
the  summons  was  out  of  shape,  and  I 
allowed  an  amendment  on  condition  of  pay- 
ment of  a  modified  sum  of  expenses,  and 
the  condition  having  been  fulfilled  allowed 
a  proof  to  be  taken  on  1st  February  1906. 
The  identity  of  the  defenders'  lands  is  not 
in  dispute.  But  there  is  a  difficult  question 
of  fact  at  issue  regarding  the  limits  of  the 

?ur8uer's  superiority,  and  whether  it  covers 
he  defenders'  lands, 

"  In  the  course  of  procedure  between  the 
closing  of  the  record  and  the  diet  of  proof 
Mr  Lee  gave  great  trouble  by  non-produc- 
tion of  the  titles  on  which  his  condTescend- 
ence  founds,  and  he  received  great  and 
unusual  indulgence  not  only  from  me  but 
fi^m  his  opponents.  On  waA.  December 
1905  a  diligence  for  recovery  of  documents 
was  granted  to  the  defenders.  But  on  17th 
January  1906  I  had  peremptorily  to  order 
Mr  Lee  to  lodge  in  process  the  documents 
enumerated  in  a  list.  It  came  to  be  in- 
formally understood  that  Mr  Lee  would  not 
be  able  to  proceed  with  his  proof  on  1st 
February  1906,  but  it  was  only  late  on  the 
previous  day  that  he  lodged  the  minute  of 
abandonment  'in  tei-ms  of  the  statute.' 
Whereupon  on  the  morning  appointed  for 
the  proof  (Ist  February)  I  wrote  the  usual 
interlocutor — 'In  respect  of  the  minute  of 
abandonment  for  the  pursuer,  Discharges 


the  diet  of  proof  fixed  for  this  date :  Ap- 
points the  defenders  to  lodge  an  account  of 
their  expenses,  and  remits,  &c.'  The  defen- 
ders' account  of  expenses  was  lodged  on 
15th  February  and  taxed  on  23rd  February. 
As  taxed  it  amounts  to  the  sum,  large  for 
the  point  which  the  procedure  had  reached, 
of  £130,  138.  9d.  The  amount  has,  however, 
been  a  good  deal  increased  by  Mr  Lee's  con- 
duct of  the  case. 

"On  21st  February,  i.e.,  before  taxation 
of  the  account,  Mr  Lee  verbally  moved  for 
leave  to  withdraw  his  minute  of  abandon- 
ment, and  referred  me  to  the  two  precedents 
of  Tod,  16  S.L.R.  718,  and  DaigUish,  23 
S.L.R.  662.  I  intimated  verbally  that  as- 
suming it  to  be  a  matter  of  discretion  I  was 
not  disposed  to  grant  leave  to  abandon,  and 
explained  that  I  should  like  to  look  at  the 
account  of  expenses  after  taxation. 

"  On  28th  February  I  was  moved  to 
approve  of  the  Auditor's  report  on  the  taxa- 
tion of  the  account  of  expenses,  and  Mr 
Lee  renewed  his  motion  for  leave  to  with- 
draw his  minute  of  abandonment,  and 
asked  me  to  pronounce  such  interlocutor 
as  he  might  take  to  review. 

"On  looking  more  particularly  into  the 
matter  of  procedure,  I  have  come  to  the 
conclusion  that  notwithstanding  the  above 
precedents  I  have  no  discretion  in  the 
matter.  If  I  thought  otherwise,  as  I  have 
already  said,  I  am  not  disposed  to  exercise 
that  discretion  in  Mr  Lee's  favour.  I  desire 
to  say,  however,  that  I  do  not  think  Mr  Lee's 
action  either  vexatious  or  frivolous.  I 
think  that  there  was  a  fair  question  to  be 
litigated,  and  requiring  with  a  view  to 
decision  to  be  cleared  up  by  proof.  My 
reason  for  refusing  the  appeal  to  my  dis- 
cretion would  be  that  I  think  Mr  Lee  has 
had  already  more  than  the  indulgence  due 
to  a  litigant. 

"But  as  in  my  judgment  I  have  no  dis- 
cretion, I  have  still  to  determine  what  is 
the  result  of  Mr  Lee  having  lodged  a  minute 
of  abandonment  and  failed  to  pay  the  taxed 
amount  of  the  expenses. 

"Is  Mr  Lee  entitled  to  withdraw  his 
minute  of  abandonment  as  matter  of  right 
and  to  ask  for  a  new  diet  of  proof,  and  if  so, 
on  what  conditions  ?  or, 

"  Are  the  defenders  entitled  to  hold  him 
to  his  abandonment,  and  in  respect  of  his 
failure  to  implement  the  condition  of  aban- 
donment, to  require  me  to  pronounce  de- 
cree of  absolvitor  with  expenses. 

"  The  abandonment  is  under  tbe  Judica- 
ture Act  1826  (6  Geo.  IV,  cap.  120),  section 
10,  and  the  relative  Act  of  Sederunt,  11th 
July  1828,  section  115,  the  terms  of  which 
I  need  not  quote. 

"In  i2o8s  V.  Mackenzie,  16  R.  871,  the  Lord 
President  (Inglis)  said — '  It  seems  to  me  that 
the  failure  to  pay  expenses  after  the  minute 
of    abandonment  was    lodged    merely  de- 

S rived  the  pursuer  of  the  privilege  of  aban- 
onment.'  That  language  is  not  incon- 
sistent with  the  view  that  he  may  still 
proceed,  thoiigh  I  am  far  from  saying  that 
that  was  his  D^rdship's  meaning. 

"The  other  cases  wbich  I  have  found  bear- 
ing on  the  subject  are — Lavoson  v.  Low,  7 
D.  960,  which  makes  it  clear  that  after  the 
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minute  of  abandonment,  until  expenses  are 
paid,  and  the  Court  sustains  the  minute 
and  in  respect  thereof  and  of  the  payment 
of  expenses  dismisses  the  action,  the  action 
remains  in  dependence.  At  the  same  time 
the  Court  held  in  that  case  that  notwith- 
standing such  dependence  the  pursuer  was 
not  prevented  convening  his  opponent  in  a 
new  action,  provided  he  went  no  further 
than  merely  convening  him  until  the  al>an- 
donment  01  the  first  action  was  sustained 
and  the  first  action  taken  out  of  the  way. 
But  Lord  Mackensne  gives  expression  to  an 
important  dictum.  '  I  do  not  think,'  he 
says,  '  that  the  statute  gives  a  party  power 
of  abandoning  an  action  until  the  expenses 
are  paid  or  consigned.  He  may  say  he 
abandons  it,  but  that  is  only  abandoning 
his  own  pleas,  for  the  opposite  party  may 
still  take  judgment  against  him.'  This 
would  in  my  opinion  entitle  the  defender 
to  crave,  on  the  pursuer's  failure  to  fulfil 
the  condition  of  abandonment,  judgment  of 
absolvitor. 

"Cormack  v.  Waters,  8  D.  888,  merely 
confirms  the  view  that  the  case  is  si  ill  in 
dependence  notwithstanding  a  minute  of 
abandonment,  until  the  minute  is  sustained, 
which  it  cannot  be  until  the  expenses  are 
paid. 

"ifuir  V.  Barr,  11  D.  487,  is  merely  though 
most  emphatically  to  the  same  effect. 

"I  may  also  refer  to  White  v.  Duke 
of  Bxuxleuch,  L.R.,  1  Scotch  and  Divorce 
Appeals,  70. 

"Upon  a  consideration  of  the  point,  and 
in  view  of  these  authorities,  the  opinion  to 
which  I  have  come  is— (1)  that  I  have  no 
discretion  in  the  matter ;  (2)  that  if  I  have, 
the  pursuer's  motion  should  be  refused ; 
and  (3)  that  the  pursuer  is  not  now  entitled 
to  proceed,  even  on  condition  of  paying  the 
expenses  rendered  useless  by  his  abortive 
abandonment,  but  that  the  defenders  are 
entitled  as  matter  of  right  to  be  assoilzied 
with  expenses,  and  I  shall  grant  decree 
accordingly. 

"I  have  explained  the  reasons  fully, 
so  that  the  pursuer  iiiay^  have  uiy  judg- 
ment reviewed  if  so  advised  by  the  Inner 
House." 

The  pursuer  reclaimed,  and  argued — It 
was  competent  to  withdraw  the  minute  of 
abandonment  on  payment  of  the  expenses 
thereof,  the  Lord  Oidinary  having  no  dis- 
cretion in  the  matter — Todd  &  Higgin- 
botham  V.  Corporation  of  Glaigoxo,  July  4, 
1879,  16  S.L.R.  718;  Dalgleish  v.  Mitchell, 
March  10, 1880,  23  S.L1.R.  552;  i2ow  v.  Mac- 
kenzie, June  26,  1889,  16  R.  871,  26  S.L.R. 
600.  "rhere  was  nothing  in  the  Judicature 
Act  1826  or  the  Act  of  Sederunt  of  July  11, 
1828,  relative  thereto,  to  constitute  a  minute 
of  abandonment  a  judicial  contract.  The 
Lord  Ordinary's  interlocutor  should  be  re- 
called. 

Argued  for  the  defenders  and  respon- 
dents— ^The  whole  matter  was  in  the  discre- 
tion of  the  Lord  Ordinary — Todd  &  Higgin- 
botham  v.  Corporation  of  Glasgow,  and 
Dalgleish  v.  Miichell,  it<  supra.  His  inter- 
locutor was  correct  according  to  the  estab- 
lished practice— Coldstream's  Court  of  Ses- 


sion Procedure  (4th  ed.)  p.  110  note  A — 
and  should  be  sustained. 

Lord  Pbbsidbnt— The  question  hei-e  is 
as  to  the  effect  of  a  minute  of  abandon- 
ment. I  am  not  able  to  aj^ree  with  the 
conclusion  to  which  the  Lora  Ordinary  has 
come,  which  seems  to  me,  if  I  may  say  so, 
founded  on  a  misapprehension  or  what  a 
minute  of  abandonment  is.  'A  minute  of 
abandonment  is  a  privilege  given  by  statute 
to  a  pursuer  to  abandon  his  action  upon 
certain  conditions.  It  is  not  a  judicial  con- 
tract between  the  pursuer  and  tne  defender. 
When  a  minute  of  abandonment  is  lodged 
by  a  pursuer  and  received,  the  ordinary 
and  proper  interlocutor  is  to  remit  the 
defender  s  account  of  expenses  to  the  Audi- 
tor to  tax  and  report ;  but  the  meaning  of 
that  is  simply  to  reduce  to  a  certain  fixed 
sum  the  condition  which  the  pursuer  has 
to  fulfil  in  order  to  get  his  minute  of  aban- 
donment given  effect  to.  The  Auditor's 
report  as  to  expenses  is  conclusive,  and 
when  the  case  comes  back  from  the  Auditor, 
the  pursuer,  on  paying  the  expenses  so 
fixed,  is  entitled,  in  respect  of  his  minute 
and  the  payment  of  the  expenses,  to  have 
the  action  dismissed,  and  so  be  in  a  position 
to  bring  another  action.  A  very  good  test 
is  this,  that  no  one  ever  heard  of  an  inter- 
locutor decerning  for  these  expenses  as 
upon  a  minute  of  abandonment,  and  in  con- 
sequence allowing  extract  thereof. 

The  whole  misundertanding  has  probably 
arisen  from  the  form  of  interlocutor  which 
is  set  out  in  a  well-known  text-book  which 
is  generally  right.  Of  course,  if  the  pursuer 
after  lodging  his  minute  and  getting  the 
expenses  taxed,  does  nothing,  the  defender 
must  have  his  remedy.  That  remedy  is 
not  in  respect  of  a  judicial  contract  under 
the  minute — liecause  there  is  no  such  con- 
tract—but is  the  ordinary  remedy  of  asking 
the  judge  to  give  judgment  in  his  favour, 
because  the  pursuer  will  not  move.  In  such 
a  case— there  having  been  ordinarily  nothing 
more  done,  and  no  more  expenses  incurred 
— the  Auditor's  repiort  can  oe  approved  as 
it  stands.  Accordingly,  I  can  understand 
that  interlocutors  may  have  been  written 
in  the  form  given  in  the  text-book  referred 
to.  In  truth,  however,  the  form  of  inter- 
locutor there  given — though  it  may  have 
been  pronounced  in  such  an  ordinary  case 
as  I  have  mentioned— is  not  actually  right, 
because  it  looks  as  if  it  were  an  interlocutor 
pronounced  on  the  minute  of  abandonment, 
whereas,  in  order  to  be  complete,  it  should 
run — "In  respect  that  the  pursuer  is  no 
longer  proceeding  with  the  case,  therefore 
approves  of  the  Auditor's  report  and  decerns 
and  assoilzies  the  defender.  I  can  imagine 
cases  where  there  would  require  to  be  an 
eke  to  the  Auditor's  report,  if,  after  the 
minute  had  been  lodged  and  the  account 
taxed,  there  had  been  some  further  proper 
step  taken  by  the  defender.  He  would  be 
entitled  to  the  expenses  of  that  appearance 
over  and  above  the  expenses  that  nad  been 
taxed. 

When  we  look  at  what  a  minute  of  aban- 
donment is — as  correctly  stated  by  Lord 
President  Inglis  in  Boss  v.  Mackemie,  16  R. 
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871 — it  seems  to  me  that  the  pursuer  has  an 
absolute  right  to  withdraw  it  if  he  likes. 
But  what  is  the  i-esult?  The  result  is  that 
the  ease  is  in  the  position  it  was  in  before 
the  minute  of  abandonment  was  lodged, 
with  tliis  difference  that  the  pursuer  lias 

§ut  himself  in  the  position  of  having  caused 
clay  in  the  proceedings.  The  defender 
may  enrol  and  ask  for  absolvitor,  and  that 
motion  would  be  granted  unless  the  pursuer 
is  able  to  show  that  his  proceedings  have 
been  t«  hoftia  fide.  In  that  event  the  pur- 
suer would  be  entitled  to  go  on  with  the 
case  subject  to  such  conditions  as  to  ex- 

§enses  as  the  Lord  Ordinary  chose  to  lay 
own.  It  seems  to  mia,  then,  that  the 
proper  interlocutor  for' your  Lordships  to 
pronounce  is  to  recal  the  Lord  Ordinary's 
mterlocutor,  sustain  the  pursuer's  motion 
to  withdraw  the  minute  of  abandonment, 
and  to  remit  to  his  Lordship  to  proceed  with 
the  case  as  to  him  may  seem  just.  I  do  not 
wish  to  take  it  out  of  the  power  of  the  Lord 
Ordinary  to  do  what  he  might  have  done  at 
the  time  the  motion  was  made  to  withdraw 
the  minute  of  abandonment.  He  will  take 
up  the  case— the  minute  of  abandonment 
being  gone — and  will  either  allow  a  proof 
subject  to  such  conditions  as  to  expenses  as 
he  tninks  proper,  or  if  he  thinks  that  course 
consistent  with  the  justice  of  the  caae  he 
will  assoilzie  the  defender. 

LoBD  M'Laben,  Lord  Kinnbab,  and 
LoBD  Peabson  concurred. 

The  Court  pronounced  this  interlocutor:— 
"The  Lords  having  heard  counsel  for 
the  parties  on  the  pursuer's  reclaiming 
note  against  Lord  Johnston's  inter- 
locutor dated  March  15, 1906,  Becal  the 
said  interlocutor;  sustain  pursuer's 
motion  to  withdraw  his  minute ;  allow 
him  to  withdraw  said  minute  accord- 
ingly; remit  the  cause  to  the  Lord 
Ordmary  to  proceed  therein  as  to  him 
may  seem  just :  Find  the  pursuer  en- 
titled to  expenses  since  tne  date  of 
the  interlocutor  reclaimed  against,  and 
remit  the  account  thereof  to  the  Auditor 
to  tax  and  to  report  to  the  said  Lord 
Ordinary,  to  whom  grant  power  to  de- 
cern for  the  taxed  amount  of  said 
expenses." 

Counsel  for  the  Pursuer  and  Reclaimer— 
Spens.    Agent — Party. 

Counsel  for  the  Defenders  and  Respon- 
dents— Lippe.  Agents — Boyd,  Jamieson, 
&  Young,  W.S. 


Txkeiday,  June  5. 


SECOND    DIVISION. 

BATE'S  TRUSTEES  v.  BATE. 

Siicceasion— Vesting —  Tru^t — AssigruUitm 
in  Trust  —  Liferent  by  Impliaition  — 
Accessory--Repugnancy — OifiofFee  on  a 
Party's  Death. 

A  in  contemplation  of  her  marriage 
to  B  assigned  to  trustees  her  whole 
estate;  "(Seoond)  After  my  death,  in 
the  event  of  my  marrying  and  prede- 
ceasing the  said''  B  "and  of  there  being 
no  children  or  issue  of  children  of  said 
intended  marriage,  for  behoof  of  the 
said"  B  "in  liferent  ...  so  long  as  he 
shall  remain  unmarried  .  .  .;  {Third) 
for  behoof  of  the  lawful  issue,  if  any.  of 
my  said  intended  marriage  then  sur- 
viving, and  the  lawful  issue  per  8iiT~pes 
of  such  of  them  as  may  have  prede- 
ceased leaving  such  issue,  equafly,  or 
share  and  share  alike,  payable  at  the 
majority  or  marriage  of  such  issue, 
whichever  of  these  events  shall  first 
happen  .  .  .  after  the  decease  or  second 
marriage  of  the  said  "  B  "  if  he  shall  be 
the  longer  liver;  and  (Fourth)  failing 
children  of  my  said  intended  marriage, 
then  for  behoof  of  my  own  heirs  or 
assignees  whomsoever  in  fee:  But  de- 
claring always  ,  .  .  that  in  the  event 
of  the  said"  B  "entering  into  a  second 
marriage,  the  foresaid  liferent  provi- 
sion created  in  his  favour,  in  the  event 
before  mentioned,  shall  as  on  the  date 
of  such  second  marria^^e  ipso  facto 
cease  and  determine."  A  was  married 
to  B,  and  died  intestate  survived  by  B 
and  two  sons.  B  claimed  a  liferent  by 
implication  under  the  third  purpose,  or 
alternatively  that  the  income  of  the 
estate  till  his  death  or  second  marriage 
was  undisposed  of  and  fell  into  intestacy. 
Held  that  B  was  not  entitled  to  a 
liferent  of  the  trust  estate,  that  it 
vested  as  at  A's  death  in  her  sons,  and 
that  they  were  entitled  to  immediate 
payment  both  of  the  capital  and  the 
accrued  interest,  it  following  as  an 
accessory. 

Ralph  V.  Carriek,  1879,  11  Ch.  Div. 
873,  commented  on  and  distinguished. 
By  assignation  in  trust,  dated  16th,  17th, 
and  20th  July  1878,  and  registered  in  the 
Books  of  Council  and  Session  15th  January 
1883,  Miss  Mary  Whitehill,  with  consents 
therein  set  forth,  in  contemplation  of  the 
marriage  contracted  and  about  to  be  entered 
into  between  her  and  Thomas  Elwood 
Lindesay  Bate,  surgeon  in  the  Bengal 
Medical  Service,  conveyed  in  trust  to  cei^ 
tain  persons  therein  named,  and  the  accep- 
tors and  survivors  of  them,  and  to  such 
other  person  or  persons  as  might  be  assumed 
into  the  trust,  her  whole  estate  then  belong- 
ing to  her,  or  which  she  might  succeed  to  or 
become  vested  in  during  the  marria^ 
The  purposes  for  which  the  said  trust  assig- 
nation  was    g^nted   were   as   follows;— 
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"(Fxret)  For  behoof  of  me,  the  said 
Mary  Whitehill,  in  liferent  for  my  life- 
rent use  allenarly,  exclusive  always  of  the 
jvia  mariti  of  my  said  intended  husband; 
((Second)  After  my  death,  in  the  event  of  my 
marrying  and  predeceasing  the  said  Thomas 
Elwood  liindesay  Bate,  and  of  there  being 
no  children  or  issue  of  children  of  said 
intended  marriage,  for  behoof  of  the  said 
Thomas  Elwood  Lindesay  Bate  in  liferent 
for  his  liferent  use  allenarly  so  long  as  he 
shall  remain  unmarried,  but  not  assignable 
by  me  or  him  nor  attachable  for  my  or  his 
debts  or  deeds;  {Third)  For  behoof  of  the 
lawful  issue,  if  any,  of  my  said  intended 
marriage  then  surviving,  and  the  lawful 
issue  per  stirpes  of  such  of  them  as  may 
have  predeceased  leaving  such  issue,  equally 
or  share  and  share  alike,  payable  at  the 
majority  or  marriage  of  such  issue,  which- 
ever of  these  events  shall  first  happen  after 
the  decease  of  the  longer  liver  of  myself  and 
my  said  intended  husband  if  I  shall  be 
the  longer  liver,  but  after  the  decease  or 
second  marriage  of  the  said  Thomas  Elwood 
Liindesay  Bate  if  he  shall  be  the  longer 
liver;  and  {Fourth)  failing  children  of  my 
said  intended  marriage,  then  for  behoof  of 
nay  own  heirs  or  assignees  Whomsoever  in 
fee;  but  declaring  always,  as  it  is  hereby 
speciallv  provided  and  declared,  that  in  the 
event  of  tne  said  Thomas  Elwood  Lindesay 
Bate  entering  into  a  second  marriage,  the 
foresaid  liferent  provision  created  in  his 
favour  in  the  event  before  mentioned, 
shall,  as  on  the  date  of  such  second  mar- 
riage, ipso  facto  cease  and  determine :  And 
further  declaring  that  in  the  event  of  my 
being  married  to  and  predeceased  by  the 
said  Thomas  Elwood  Lindesay  Bate  with- 
out leaving  lawful  issue  of  the  said  intended 
naarriage,  the  said  trustees  shall  denude 
themselves  of  the  trust  hereby  created  and 
retrocess  and  repone  me  in  and  to  the 
■whole  estate  and  effects  hereby  conveyed  in 
the  same  manner  as  if  these  presents  had 
i»evor  been  granted." 

Miss  Mary  Whitehill  was  married  to 
Thomas  Elwood  Lindesay  Bate  on  27th 
July  1878,  and  died  intestate  on  16th 
September  1804.  She  was  survived  by 
her  husband  and  by  two  sons,  the  only 
issue  of  the  marriage,  Ronald  Elwood  Bate 
and  Claud  Lindesay  Bate,  who  at  the  date 
of  this  case  were  Doth  of  full  age.  The 
funds  falling  under  the  trust  assignation 
amounted  as  at  the  date  of  the  truster's 
death  to  £8300,  and  the  yearly  income 
arising  therefrom  was  about  £200. 

Questions  having  arisen  with  regard  to 
the  construction  and  effect  of  the  trust 
assignation,  this  special  case  was  presented 
to  the  Gourt.  The  parties  to  the  case  were 
— (1)  Sir  Matthew  Arthur,  Bart.,  and  others, 
the  trustees  acting  under  the  trust  assigna- 
tion; (2)  Thomas  Elwood  Lindesay  Bate, 
the  husband  ;  (3)  Ronald  Elwood  Bate  and 
Claud  Lindesay  Bate,  the  only  is.sue  of  the 
marriage. 

The  second  party  contended  that  the 
truster  failed  to  dispose  of  the  income  of 
the  trust  funds  applicable  to  the  period  of 
his  survivance  unmarried,  in  the  event, 
which  occurred,  of  her  predeceasing  the 


second  party  and  being  survived  by  issue 
of  the  marriage,  and  that  she  diedintestate 
qitoad  the  said  income.  Alternatively,  the 
second  party  contended  that  under  the 
said  trust  assignation  there  was  an  implied 
eift  to  him  of  the  said  income  of  the  trust 
funds,  and  that  he  was  consequently  en- 
titled to  payment  thereof  from  the  first 
parties  so  long  as  he  remained  unmarried. 

The  third  paxties  contended  (1)  that  under 
the  trust  assignation  the  only  gift  of  income 
to  the  second  party  in  the  event  of  his  sur- 
viving the  truster  was  that  contained  in  the 
second  purpose,  which  did  not  apply  in  the 
event  whicn  happened,  and  was  accord- 
ingly ineffectual ;  (2)  that  on  a  sound  con- 
struction of  the  trust  assignation  the  third 
parties  had  now  a  vested  right  to  the  whole 
trust  funds,  including  the  income  accruing 
since  the  death  of  Mrs  Bate,  equally  between 
them;  and  (3)  that  in  respect  of  their  having 
a  vested  right  of  fee  in  tne  trust  funds,  and 
of  there  being  no  other  trust  purpose  to  be 
served  by  the  retention  of  the  funds  in  the 
hands  of  the  first  parties  until  the  death  or 
re-marriage  of  the  second  party,  they  were 
now  entitled  to  have  the  same  paid  and 
made  over  to  them. 

The  first  parties  contended  that  they  were 
bound  to  nold  the  trust  funds  until  the 
death  of  the  second  party  in  terms  of  the 
trust  assignation ;  and  that,  in  the  event  of 
the  contentions  of  the  second  party  being 
held  to  be  ill-founded,  they  were  bound  to 
accumulate  the  income  since  Mrs  Bate's 
death  so  long  as  they  could  lawfully  do  so. 

The  following  questions  of  law  were,  inter 
cUia,  submitted  to  the  Court— "(1)  Does  the 
income  of  the  trust  funds  accruing  since 
the  death  of  Mrs  Bate,  and  until  the  death 
or  second  marriage  of  the  second  party, 
form  intestate  succession  of  Mrs  Bate?  or 
(2)  Is  the  second  party  entitled,  under  the 
trust  assignation,  to  payment  from  the 
first  parties  of  the  said  income  so  long  as 
he  remains  unmarried?  or  (3)  In  the  event  of 
the  first  two  questions  being  answered  in  the 
negative,  are  the  third  parties  entitled,  as 
at  the  death  of  Mrs  Bate,  to  have  the  whole 
trust  funds  paid  over  to  them  ?  or  Are  the 
first  parties  bound  to  hold  the  said  trust 
funds  until  the  death  or  second  marriage 
of  the  second  party  ?  " 

Argued  for  the  second  party — There  was 
an  implied  gift  of  the  liferent  of  the  trust 
funds  to  the  second  party  so  long  as  he  did 
not  marry  again.  In  Aberdeins  Trustees 
V.  Aberdein  and  Others,  March  19,  1870, 
7  S.L.R.  433,  8  Macph.  750,  LoitI  Moncreifl 
at  p.  752  said — "A  bequest  to  B  on  the 
death  of  A  implies  a  liferent  to  A;"  and 
this  expressed  the  rule  of  Humphreys  v. 
Humphreys,  1867,  L.R.  4  Eq.  475,  referred 
to  in  M'Laren  on  Wills,  vol.  i,  p.  322. 
True,  this  rule  had  been  qualified  in 
Ralph  V.  Carrick,  1879,  L.R.  11  Ch.  D. 
873  (esp.  opinions  of  Cotton,  L.J.,  and 
James,  L.J.),  to  the  effect  that  a  gift 
to  the  testator's  heir-at-law  (but  not  to  a 
stranger)  after  the  death  of  A  implied  a 
life  estate  to  A.  This  rule  had  been  fol- 
lowed also  as  regards  next-of-kin— /n  re 
Springfield  —  Chamberlin  v.  Springfield, 
[1894] 3Ch. 603,  and  In  re  Willats—  WitlaU  v. 
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AriUn,  [19051  1  Ch.  378.  Vesting  was  here 
postponed,  but  even  assuming  vesting  the 
rule  applied.  Though  there  was  apparently 
no  reported  case  in  which  the  rule  had  been 
applied  in  Scotland,  it  was  an  equitable 
rule  and  should  be  applied.  (2)  Alterna- 
tively, vesting  was  postponed  to  the  date 
of  distribution — Young  v.  Robertson,  1862, 
4  Macq.  314— and  the  truster  having  failed 
to  dispose  of  the  income  of  the  estate  from 
her  death  till  the  date  of  distribution  there 
was  intestacy  qiioad  this  income.  Vesting 
being  postponed  there  was  no  room  for 
applying  the  doctrine  of  Miller's  Trustees 
V,  MilUr,  December  19,  1890,  18  B.  301, 
28  S.L.B.  236. 

Argued  for  the  third  parties— (1)  There 
was  no  room  for  the  implication  of  a  life- 
rent ;  that  would  neglect  the  conditions  of 
clause  two,  again  referred  to  in  clause  four. 
This  distinguished  the  case  from  those  cited. 
(2)  The  children  "then  surviving,"  i.e.,  at 
Mrs  Bate's  death,  at  that  date  tooK  a  vested 
interest,  and  vesting  having  taken  place 
the  income  followed  the  capital,  and  there 
being  no  purpose  in  keeping  ufi  the  trust 
the  tnird  parties  were  entitl^  to  immediate 
payment— ifWter's  Trustees  (cit.  supra). 

Lord  Low — If  it  were  not  for  the  post- 
ponement of  the  term  of  payment  in  the 
third  purpose,  the  construction  of  the  trust- 
assignation  in  question  would  present  no 
difficulty.  Apart  from  that  clause  the  pro- 
visions of  the  assignation  are  these — In  con- 
templation of  her  marriage  with  the  second 
party  the  deceased  Mrs  Bate  assigned  cer- 
tain funds  to  trustees  to  be  held  by  them, 
il)  for  behoof  of  herself  in  liferent ;  (2)  after 
ler  death  and  "  in  the  event  of  there  being 
no  children  or  issue  of  children  of  said  in- 
tended marriage"  for  behoof  of  the  second 
party  "  so  long  as  he  shall  remain  unmar- 
ried ; "  (3)  "  for  behoof  of  the  lawful  issue,  if 
any,  of  my  said  intended  marriage  then 
surviving,  and  the  lawful  issue  per  stirpes 
of  such  of  them  as  may  have  predeceased 
leaving  such  issue  equally  or  share  and 
share  alike,  payable  at  the  majority  or 
marriage  of  such  issue;"  and  (4)  failing 
such  issue,  then  for  l)ehoof  of  her  own  heirs 
or  assignees  in  fee.  It  was  then  declared 
that  in  the  event  of  the  second  party  enter- 
ing into  a  second  marriage  "the  foresaid 
liferent  provision  created  in  his  favour  in 
the  event  before  mentioned  shall,  as  on  the 
date  of  such  second  man-iage,  ipso  facto 
cease  and  determine."  Now,  if  there  had 
been  nothing  else  in  the  assignation  no 
difficulty  could,  in  the  event  which  has 
happened,  have  arisen.  Mrs  Bate  was  sur- 
vived by  two  sons  (the  third  parties),  who 
have  both  attained  majority,  and  therefore 
the  second  party  would  have  had  no  claim 
to  a  liferent  of  the  trust  estate,  while  the 
third  parties  would  have  been  entitled  to 
immediate  payment  of  the  capital. 

There  is,  however,  in  the  third  purpose 
a  further  postponement  of  the  term  of  pay- 
ment of  the  capital  which  creates  consider- 
able difficulty.  After  the  words  which  I 
have  quoted — "payable  at  the  majority  or 
marriage  of  such  issue "  —  the  following 
woi-ds  occur—"  whichever  of  these  events 


shall  first  happen  after  the  decease  of  the 
longer  liver  or  myself  and  my  said  intended 
husband  if  I  shall  be  the  longer  liver,  but 
after  the  decease  or  second  marri^e  of  the 
said"  second  party  "if  be  shall  be  the 
longer  liver." 

The  second  party  maintains  that  payment 
was  postponed  in  order  that  he  might  enjoy 
a  liferent  of  the  trust  funds  during  nis  life  or 
until  he  married  again,  and  that  that  object 
has  been  effectually  carried  out  by  postpon- 
ing the  term  of  payment  until  his  deatn  or 
second  marriage,  the  fee  being  given  to  the 
very  persons  who  would  have  been  Mrs 
Bate's  heirs  in  niobilibiui  ab  irUestato. 

That  contention  is  founded  upon  a  rule 
which  seems  to  be  well  settled  in  the  law  of 
England  and  which  may  be  stated  thus — If 
a  testator  destines  his  estate  to  his  heir-at- 
law  after  the  death  of  A  there  is  an  implied 
gift  of  a  life  estate  to  A,  but  if  the  person 
to  whom  the  estate  is  destined  after  the 
death  of  A  is  not  the  heir-at-law,  the  impli- 
cation does  not  a.viae— Ralph  v.  Carrick,  11 
Ch.  Div.  873.  The  rule  is  equally  applicable 
to  the  case  of  the  next-of-kin. 

That  rule  has  never  been  actually  applied 
in  Scotland,  but  apparently  the  question 
has  never  arisen,  and  I  am  inclined  to  think 
that  in  circumstances  appropriate  for  the 
application  of  the  rule  it  would  be  adopted 
by  this  Court. 

Now,  if  the  third  purpose  here  stood  alone 
I  think  that  the  rule  would  have  been  ap- 
plicable, but  of  course  that  purpose  must  be 
read  along  with  and  in  the  light  of  the 
other  clauses  of  the  assignation,  and  the 
question  is,  whether  when  so  read  it  dis- 
closes an  intention  on  the  part  of  the  trus- 
ter to  give  a  liferent  to  the  second  party,  in 
the  event,  which  has  occurred,  of  tnere 
being  surviving  children  of  the  marriage, 
with  sufficient  certainty  to  justify  the  Court 
in  giving  effect  to  it? 

lam  of  opinion  that  that  question  must 
be  answered  in  the  negative.  The  second 
purpose  of  the  trust  confers  a  liferent  on  the 
second  party  in  the  event  of  thei-e  being  no 
children.  'That  seems  to  me  to  raise  a 
strong  presumption  that  the  intention  was 
that  if  there  were  children  there  should  be 
no  liferent,  because  if  the  intention  was  to 
give  a  liferent  in  any  event,  the  obvious 
course  would  have  been  to  say  so,  and  one 
can  hardly  imagine  a  conveyancer  not 
merely  providing  separately  for  the  two 
cases,  but  doing  so  by  giving  an  express 
liferent  if  there  should  be  no  children,  and 
leaving  it  to  be  infen-ed  that  there  should 
also  be  a  liferent  if  there  were  children,  by 
a  mere  declaration  that  payment  of  the 
capital  should  be  postponed  until  the  second 
party's  death. 

There  is  further  the  declaration  which  I 
have  already  quoted  and  which  follows  the 
enumeration  of  all  the  trust  purposes,  to 
the  effect  that  "  the  foresaid  liferent  provi- 
sion created  "  in  favour  of  the  second  party 
"in  the  event  before  mentioned"  should 
cease  upon  his  second  marriage.  It  is  plain 
that  that  declaration  refers  only  to  the  life- 
rent given  by  the  second  purpose,  and 
further  the  natural  inference  from  ttie 
language  of  the  declaration  is  that  in  the 
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previous  part  of  the  assignation  only  one 

E revision  for  a  liferent  to  the  second  party 
ad  been  made. 

In  the  face  of  these  clauses  I  think  that  it 
is  impossible  to  hold  that  a  liferent,  in  the 
event  of  there  being  children,  was  given 
by  implication  in  the  third  purpose.  It 
may  be  that,  as  matter  of  fact,  the  clause  in 
that  purpose  postponing  payment  was 
inserted  with  the  intention  or  gfiving  a  life- 
rent to  the  second  party.  But  that  is  mere 
conjecture,  and  I  apprehend  that  the  Court 
would  not  be  justified  in  holding  that  a  life- 
rent was  given  by  implication,  unless  the 
implication  was  so  plain  as  to  be  practi- 
cally equivalent  to  an  express  provision. 
It  seems  to  me  to  be  impossible  to  say  that 
that  is  the  case  here. 

I  am  therefore  of  opinion  that  the  second 
party  is  not  entitled,  to  a  liferent  of  the 
trust  estate,  and  I  shall  now  consider  the 
alternative  contention  urged  by  the  second 
party,  namely,  that  the  income  of  the  trust 
estate  from  the  death  of  Mrs  Bate  until  the 
period  of  payment  is  undisposed  of  and  falls 
into  intestacy. 

That  also  is  a  contention  to  which  I  am 
unable  to  assent.  I  think  that  by  virtue  of 
the  third  purpose  the  fee  of  the  trust  estate 
vested  in  the  third  parties  at  Mrs  Bate's 
death,  and  that  the  income  accruing  after 
that  date,  not  having  been  otherwise  dis- 
posed of,  followed  the  capital  sum  as  an 
accessory,  and  that  the  third  parties  have 
right  thereto. 

The  only  other  point  re<^ulring  to  be  de- 
termined is  what  eifect,  if  any,  is  to  be 
given  to  the  direction  postponing  the  pay- 
ment of  the  capital  until  the  death  or 
second  marriage  of  the  second  party  ? 

It  seems  to  me  to  be  impossible  to  gather 
from  the  assignation  any  definite  trust 
purpose  which  the  postponement  of  the 
term  of  payment  was  intended  to  serve, 
and  that  lieing  so,  and  an  absolute  gift  of 
the  fee,  vesting  as  at  Mrs  Bate's  death, 
having  been  given  to  the  third  parties, 
there  is  no  sufficient  reason  for  keeping  up 
the  trust.  I  am  therefore  of  opinion  that 
the  third  parties  are  entitled  to  immediate 
payment  of  the  trust  estate  with  the  in- 
terest which  has  accrued  since  Mrs  Bate's 
death. 

The  result  is  that,  in  my  judgment,  the 
first  alternative  of  the  third,  question  should 
be  answered  in  the  affirmative  and  all  the 
others  in  the  negative. 

Lord  Stobmonth  Darling— The  puzzle 
of  this  trust-assignation  (which  was  exe- 
cuted by  the  late  Mrs  Bate  a  few  days 
before  her  mari'ia^e  and  in  contemplation 
of  that  event)  lies  m  the  difficulty  of  recon- 
ciling the  second  trust  purpose  with  the 
third  and  with  the  declaration  in  the  fourth. 
If  she  intended  that  her  huslmnd  should 
have  a  liferent  of  her  estate  in  any  case, 
whether  there  were  children  or  not,  why 
did  she  make  it  an  express  condition  of  the 
liferent  conferred  upon  him  by  the  second 

Eurpose,  not  only  that  she  should  predecease 
iin,  but  also  that  there  should  be  no 
children  or  issue  of  children  of  the  marriage? 
On  the  other  hand,  if  she  intended  that  he 


should  have  no  liferent  in  the  event  of 
there  being  children,  why  did  she  make  the 
fee  payable  to  the  children  only  at  his 
death  or  second  marriage  if  he  survived 
her?  The  second  party,  who  is  the  husband, 
founds  on  this  clause  as  implying  a  liferent; 
iand  he  cites  certain  English  cases  which 
seem  to  support  the  proposition  that  a  life 
estate  in  AB  will  m  implied  from  a  gift 
on  the  death  of  A  B  to  the  testator's  heir- 
at-law  or  next-of-kin  (although  not  to 
strangers)  on  the  principle  that  the  post- 
ponement of  the  heir's  or  personal  repre- 
sentative's enjoyment  of  the  subiect  (real  or 
personal,  as  the  case  may  be)  till  the  death 
of  A  B  is  intelligible  only  on  the  supposition 
that  A  B  is  to  take  the  intermediate  income. 
Certainly  no  one  has  been  able  to  suggest 
any  other  reason  for  postponing  payment 
of  the  capital  till  after  the  death  or  second 
marriage  of  the  husband. 

But  while  there  is  much  force  in  this 
reasoning,  I  read  these  English  cases  as 
applicable  only  to  the  pure  case  where  a 
lire  estate  may  be  implied  l)ecause  there  is 
no  express  provision  against  it.  Here  there 
is  an  express  provision,  viz.,  that  the  life- 
rent is  to  arise  "in  the  event  of  there  being 
no  children  or  issue  of  children  of  said  in- 
tended marriage."  It  is  the  only  part  of 
the  deed  in  which  a  liferent  is  expressly 
given.  And  it  seems  to  me  that  you  would 
have  to  read  these  words  out  of  the  deed 
before  you  could  give  effect  to  the  second 
party's  argument.  It  may  be  permissible 
to  conjecture  that  these  words  were  not 
intended  as  an  absolute  condition  of  the 
liferent;  but  there  they  stand,  in  a  deed, 
moreover,  by  which  the  lady  was  under  no 
contractual  obligation  to  grant  a  liferent 
at  all,  and  it  would  be  caiTying  conjecture 
too  far  to  treat  the  words  pro  non  scriptta. 

I  therefore  agi-ee  with  Lord  Low  on  the 
main  question ;  and  I  further  agree  that, 
the  trust  estate  having  vested  as  at  Mrs 
Bate's  death  unburdened  with  any  liferent, 
the  third  parties  are  entitled  to  immediate 
payment  of  it. 

Lord  Justice- Clerk— I  have  had  an 
opportunity  of  perusing  the  opinions  which 
have  just  been  delivered,  and  I  entirely 
concur  in  them. 

Lord  Kyllachy  was  absent. 

The  Court  pronounced  this  interlocutor — 
"Answer  the  first  and  second  ques- 
tions and  also  the  second  alternative  of 
the  third  question  of  law  in  the  nega- 
tive, and  the  first  alternative  of  the 
third  question  in  the  affirmative." 

Counsel  for  the  First  Parties— Paton. 
J.  W.  &  J.  Mackenzie,  W.8. 

Counsel  for  the  Second  Party — M'Clure, 
K.C.— J.  H.  Millar.  Agents— Tods,  Murray, 
&  Jamieson,  W.S. 

Counsel  for  the  Third  Parties — Macfar- 
lane,  K.O. — Macmillan.  Agents — Roxburgh 
&  Henderson,  W.S. 
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CConn  V.  Burgh  of  Rcofn*, 
June  7y  1906. 


Thursday,  June  7. 

SECOND  DIVISION. 

[Sheriff  Court  at  Paisley. 

CONN  V.  BURGH  OF  RENFREW. 

Burgh — Common  Good — Administration — 
Proposal  by  Town  Council  to  Pay  Out  of 
Common  Good  Expenses  of  Opposing 
Parliamentary  Bill— Title  of.  Burgess  to 
Object — Burgh  Police  {Scotland)  Act  1903 
(3  Ed.  VII,  c.  33) ;  Town  Councils  (Scot- 
land) Act  1900  (63  and  64  Vict.  c.  49);  Local 
Government  (ScotlaTid)  Act  1889  (52  and 
53  Vict.  c.  50) ;  Municipal  Corporations 
(Borough  Funds)  Act  1872  (35  and  36 
Vict.  c.  91). 

The  coromon  good  of  a  royal  hurgh 
being  coiporate  property  falls  as  such 
to  be  administered  by  the  town  council 
as  the  executive  of  the  corporation,  and 
having  been  originally  derived  from  the 
Crown,  the  title  to  complain  of  any 
misapplication  of  it  is  vested  exclu- 
sively in  the  Crown,  and  no  action  at 
law  directed  against  the  council's  ad- 
ministration iscompetentattheinstance 
of  any  individual  bm'gess  or  burgesses 
(unless  he  or  they  can  allege  a  patri- 
monial interest  distinct  from  his  or 
their  interest  as  members  of  the  com- 
munity) except  in  so  far  as  certain 
limited  right^  of  intervention  have 
been  conferred  by  various  statutes  now 
consolidated  in  the  Town  Councils 
(Scotland)  Act  1900.  In  particular,  the 
Burgh  Police  (Scotland)  Act  1903,  the 
Local  Government  (Scotland)  Act  1889, 
the  Municipal  Corporations  (Borough 
Funds)  Act  1872,  do  not  affect  the  law 
which  regulates  the  right  of  burghs  to 
deal  with  the  common  good,  or  the 
manner  of  their  doing  so. 

An  individual  burgess  held  not  en- 
titled to  object  to  a .  town  council 
defraying  the  expense  of  opposing  a 
bill  in  Parliament  out  of  the  "common 

food."     MoUison    v.    Magistrates    of 
nverury,    December    14,    1820,    F.C., 
followed. 

Burgh — Municipal  Corparations  {Borough 
Funds)  Act  1872  (35  and  36  Vict.  cap.  91). 
The  question  of  the  applicability  of 

the  above  Act  to  Scotland  raised  but 

not  decided. 
The  Biu-gh  Police  (Scotland)  Act  1903  (3  Ed. 
VII,  cap.  33),  section  55,  provides — "With- 
out prejudice  to  any_  powers  possessed  by 
them  under  the  existing  law,  the  town 
council  of  a  burgh  shall,  subject  to  the  like 
conditions,  have  the  like  powers  of  oppos- 
ing bills  or  provisional  orders  as  are  con- 
fen-ed  upon  county  councils  by  section  56 
of  the  Local  Government  (Scotland)  Act 
1889  as  rend  with  the  Private  I^egislation 
Procedure  (Scotland)  Act  18!>9,  and  any 
expen.soH  incurird  by  them  in  any  year  in 
the  exercise  of  the  last-mentioned  powers 
may  be  defrayed  in  whole  or  in  part  from 
any  assessment  or  from  any  two  or  more 
separate  assessments  levied   by   them   in 


such  year  or  in  the  following  year,  all  as 
the  town  council  may  determine.  Provided 
that  any  ratepayer  who  is  entitled  to  an 
exemption  from  any  assessment  leviable  by 
the  towncouncil  mayappeal  to  the  Secretary 
for  Scotlandagainstanysuch  determination, 
and  his  decision  shall  be  final.  .  .  ." 

The  Local  Government  (Scotland)  Act  1889 
(52  and  63  Vict.  cap.  50),  section  56,  provides— 
"The  council  of  a  county  shall  have  the 
same  powers  of  opposing  bills  in  Parliament, 
and  of  prosecuting  or  defending  any  legal 
proceedings  necessary  for  the  promotion  or 
protection  of  the  interests  of  the  county,  as 
are  conferred  by  the  Act  of  the  thirty- 
flfth  and  thirty-sixth  years  of  Her  pre- 
sent Majesty,  chapter  ninety -one;  and, 
subject  as  hereinafter  provided,  the  pro- 
visions of  that  Act  shall  extend  to  a 
county  council  as  if  such  council  were 
included  in  the  expression  '  governing 
body'  and  the  county  were  the  district  in 
the  said  Act  mentioned :  Provided  that  (a) 
no  consent  of  owners  and  ratepayers  shall 
be  required  for  any  proceedings  under  this 
section  ;  (b)  this  section  shall  not  empower 
a  county  council  to  promote  any  bill  in 
Parliament  or  to  incnr  or  charge  any 
expense  in  relation  thereto,  save  only  a 
bill  for  confirming  a  provisional  oraer 
made  under  or  in  pursuance  of  the  provi- 
sions of  any  Act  of  Parliament;  (c)  the  con- 
sent of  the  Secretary  for  Scotland  shall  be 
substituted  for  the  consent  of  the  Secretary 
of  State  or  Local  Government  Board." 

The  Municipal  Corporations  (Borough 
Funds)  Act  1872  (35  and  36  Vict.  cap.  W), 
sec.  2,  provides— "When  in  the  judgment 
of  a  governing  body  in  any  district  it  is 
expedient  for  such  governing  body  to 
promote  or  oppose  any  local  and  personal 
Bill  or  Bills  in  Parliament,  or  to  prose- 
cute or  defend  any  legal  proceedings 
necessary  for  the  promotion  or  protec- 
tion of  the  interests  of  the  inhabi- 
tants of  the  district,  it  shall  be  lawful 
for  such  governing  body  to  apply  the 
borough  fund,  borough  rate,  or  otner  the 
public  funds  or  rates  under  the  control 
of  such  governing  body,  to  the  payment  of 
the  costs  and  expenses  attending  tlie  same, 
and  when  there  are  several  funds  or  rates 
under  the  control  of  the  governing  body, 
such  governing  body  shall  determine  out  of 
which  fund  or  funds,  rate  or  rates,  such 
expense  shall  be  payable  and  in  what 
proportions.  .  .  ." 

Section  4— "No  expense  in  relation  to 
promoting  or  opposing  any  Bill  or  Bills  in 
Parliament  shall  be  charged  as  aforesaid, 
unless  incurred  in  pursuance  of  a  i-esolution 
of  an  absolute  majority  of  the  whole  num- 
ber of  the  governing  body  at  a  meeting 
of  the  governing  body,  after  ten  clear 
days'  notice  by  public  advertisement  of 
such  meeting  and  of  the  purpose  thereof  in 
some  local  newspaper  published  or  ciwu- 
latinf?  in  the  district,  such  notice  to  be  in 
addition  to  the  oi-dinary  notices  i-equired 
for  summoning  such  meeting,  nor  unlew 
such  resolution  shall  have  been  published 
twice  in  some  newspaper  or  newspapers 
circulating  in  the  dislnct,  and  shaU  have 
received,  in  respect  of  matters  within  the 
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jurisdiction  of  the  Local  Governinent  Board 
the  approval  of  such  Board,  and  in  respect 
of  other  matters  the  approval  of  one  of  Her 
Majesty's  Secretaries  or  State ;  and  in  case 
of  the  promotion  of  a  Bill  in  Parliament, 
no  further  expense  shall  be  incurred  or 
charged  as  aforesaid  after  the  deposit  of 
the  Bill,  unless  the  propriety  of  such  pro- 
motion shall  be  confirmed  by  such  absolute 
majority  at  a  further  special  meeting  to  be 
held  in  pursuance  of  a  similar  notice  not 
less  than  fourteen  days  after  the  deposit  of 
the  Bill  in  Parliament.  Provided  further, 
that  no  expense  in  promoting  or  opposing 
any  Bill  in  Parliament  shall  be  charged  as 
aforesaid  unless  such  promotion  or  opposi- 
tion shall  have  had  the  consent  of  the 
owners  and  ratepayers  of  that  district  to 
be  expressed  by  resolution  in  the  manner 
provided  in  the  Local  Government  Act 
(1858)  for  the  adoption  of  that  Act." 

Section  5 — "The  approval  of  the  Local 
Government  Board  or  one  of  her  Majesty's 
Principal  Secretaries  of  State,  as  the  case 
may  be,  shall  not  be  given  to  any  such 
resolution  as  aforesaid  until  the  expiration 
of  seven  days  after  the  second  publication 
thereof  as  provided  by  this  Act,  and  in  the 
meantime  any  ratepayer  within  the  district 
of  the  governing  body  may  give  notice  in 
writing  to  the  Local  Government  Booi-d 
or  Secretary  of  State  objecting  to  such 
approval." 

The  Renfrew  Police  and  Improvement 
Act  1855  provides,  section  17 — "That  if  and 
when  the  general  assessments,  other  than 
private  and  district  assessments,  authorised 
to  be  levied  under  the  said  recited  Act  and 
this  Act,  shall  exceed  in  any  year  the  sum 
of  sixpence  in  the  pound,  but  not  otherwise, 
and  it  the  burgh  shall  be  at  the  same  time 
possessed  of  any  free  income  arising  from 
the  common  good  thereof,  after  deduction 
of  the  interest  of  any  debt  which  the  burgh 
may  owe,  and  also  the  necessary  annual 
outgoings  of  the  burgh,  there  shall  be 
annually  contributed,  in  the  events  afore- 
said, from  the  said  free  income,  such  a 
reasonable  proportion  towards  the  pur- 
poses of  this  and  the  said  recited  Act  as  the 
Town  Council  of  the  burgh,  having;  due 
regard  to  the  extinction  of  the  capital  of 
such  debt,  shall  think  just  ..." 

The  Town  Council  of  Renfrew  took  steps 
to  oppose  a  Bill  introduced  into  the  House 
of  Commons,  under  the  title  of  '  An  Act  to 
Amend  the  Constitution  of  the  Trustees  of 
the  Clyde  Navigation  and  for  Other  Pur- 
poses.' The  Town  Council  of  Renfrew  were 
trustees  of  Renfrew  Harbour,  and  their 
opposition  to  the  Bill  was  based  iipon  the 
fact  that  under  it  the  Burgh  of  Renfrew 
bad  no  representative  upon  the  Clyde  Navi- 
gation l^ist,  and  the  object  of  their  action 
was  to  obtain,  if  possible,  some  suitable 
represen  tation . 

The  Town  Council  proposed  to  defray  the 
expenses  of  the  op|M>sition  of  the  Bill  out 
of  the  common  good  of  the  bui^h. 

John  M.  Conn,  72  Fulbar  Street,  Renfi-ew, 
an  inhabitant  and  ratepayer  in  the  burgh, 
thereupon  brought  a  petition  in  the  Sheriff 
Court  of  Renfrew  at  Paisley  against  the 
Provost,  Magistrates,  and   Councillors  of 


Fi 


the  Royal  Burgh  of  Renfrew,  praying  the 
Court  "to  interdict  the  defenders  from 
paying  out  of  or  charging  to,  or  proceeding 
to  pay  out  of  or  charging  to,  the  common 
go<^  account  of  the  Burgh  of  Renfrew,  or 
m>iu  paying  out  of  or  chargingto,  or  pro- 
ceeding to  pay  out  of  or  charging  to,  any 
of  the  assessments  and  rates  imposed  and 
collected  by  them,  or  other  the  piiblic  funds 
or  rates  under  their  control,  in  pursuance 
of  resolutions  alleged  to  have  been  passed 
at  special  private  meetings  of  the  Town 
Council  of  the  Burgh  or  Renfrew,  held 
within  the  Council  Chambers  on  6th  and 
12Ul  April  1905,  or  one  or  other  of  them,  to 
the  effect  that  the  Bill  after  mentioned 
should  be  opposed  by  them  in  Parliament 
unless  due  representation  be  granted  to 
them  on  the  public  body  known  as  the 
Trustees  of  the  Clyde  Navigation,  any  sum 
or  sums  for  the  purpose  of  being  applied 
towards  the  costs  and  expenses  attending 
the  opposing  by  defenders  in  Parliament  a 
Bill  introduced  therein  entituled  '  An  Act 
to  Amend  the  Constitution  of  the  Trustees 
of  the  Clyde  Navigation,  and  for  Other  Pur- 
poses,' until  the  defenders  shall  have  com- 
alied  with  the  terms  and  provisions  of 
1)  the  Municipal  Corporations  (Borough 
funds)  Act  1872 ;  (2)  the  Local  Government 
(Scotland)  Act  1889;  and  (3)  the  Burgh  Police 
(Scotland)  Act  1903,  or  obtained  the  ap- 
proval of  the  Secretary  for  Scotland  to  said 
resolutions  in  terms  of  said  Acts,  and  to 
grant  interim  interdict  and  to  find  the  de- 
fenders liable  in  expenses." 

[The  defenders  had  never  proposed  and  did 
not  propose  to  pay  any  part  of  the  expenses 
out  of  rates  or  assessments.  The  only  ques- 
tion, therefore,  dealt  with  in  the  case  came 
to  be  that  connected  with  the  "common 
good."] 

The  pursuer  averred  tr»<er  aiia— "  (Cond. 
10)  It  is  a  condition  -  pi«cedent  to  the 
defenders  charging  any  burgh  funds 
under  their  control  with  the  costs  and 
expenses  attending  the  opposition  to 
any  bill  in  Parliament,  or  to  the  prose- 
cution of  any  proceedings  necessary 
for  the  protection  of  the  interests  of 
the  inhabitants  of  Renfrew,  and  in  parti- 
cular the  Bill  which  the  defenders  are  oppos- 
ing as  above  condescended  on,  that  tney 
should  comply  with  the  Municipal  Corpor- 
ations (Bui-gh  Funds)  Act  1872,  the  Local 
Government  (Scotland)  Act  1889,  and  the 
Burgh  Police  (Scotland)  Act  1903.  This  the 
defenders  have  failed  to  do,  and  it  is  illegal 
and  ultra  vires  of  the  defenders  to  pay  out 
of  or  charge,  or  proceed  to  pay  out  of  or 

groceed  to  charge,  as  they  intend  to  do,  any 
urgh  funds  under  their  conti'ol  with  such 
coste  and  expenses  until  they  have  so  com- 
plied with  the  provisions  of  said  Acts,  and 
m  consequence  of  the  defenders'  illegal  pro- 
ceedings the  pursuer  is  prevented  from 
exercising  his  statutory  rights,  and  will 
suffer  material  loss  in  consequence  of  in- 
crejised  tiixation  consequent  on  defenders' 
action,  the  general  a^isesMiuents  l>eing  al- 
ready Is.  IJd.  per  £.  (Cond.  11)  The  defen- 
ders are  not  entitled  under  these  statutes 
or  any  other  statute,  nor  at  common  law,  to 
pay  out  of  or  charge  to,  or  proceed  to  pay 
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out  of  or  proceed  to  charge  to  the  common 
good  account  of  said  burgh,  or  any  of  the 
assessments  and  rates  imposed  and  collected 
by  them,  or  other  the  public  funds  or  rates 
under  their  control,  with  the  costs  and 
expenses  attending  the  opposition  in  Parlia- 
ment to  said  Bill,  except  subject  to  the 
regulations  contained  in  the  statutes  re- 
ferred to  in  the  immediately  preceding 
article,  and  with  the  consent  foresaid.  No 
rights,  powers,  or  privileges  of  the  defen- 
ders are  attacked  or  threatened  by  the  pro- 
motion of  the  said  Bill  for  reconstitution  of 
the  Clyde  Trust,  nor  will  any  alteration  in 
the  constitution  thereof  affect  Renfrew. . . ." 

In  their  answers  thedefenders  stated,  irder 
alia — "(Ans.  9)  Admitted  that  the  defen- 
ders .  .  .  have  resolved  to  oppose  said  Bill 
in  the  House  of  Commons,  and  to  pay  ex- 
penses incurred  by  them  out  of  the  common 
good  of  the  burgh.  .  .  .  Explained  that  the 
defenders  have  adopted  in  connection  with 
said  resolution  the  same  procedure  which 
has  been  adopted  by  them  and  all  other 
burghs  administering  a  common  good  from 
time  immemorial.  In  particular,  in  1879, 
1892,  1809,  and  1902,  the  defenders  or  their 
predecessors  in  office  have  spent  money  out 
of  the  common  ^ood  in  connection  with  the 
promotion  of  Bills  relating  to  the  harbour 
of  Renfrew,  and  that  after  adoption  of  the 
same  procedure  as  has  been  adopted  in  the 
present  case.  The  defenders  are  satisfied 
after  the  most  careful  consideration  of  the 
question  that  it  is  material  to  the  general 
interests  of  the  Burgh  of  Renfrew  that  thej^ 
should  be  represented  upon  the  Clyde  Navi- 
gation Trust,  and  it  is  believed  that  this  is 
the  general  opinion  of  the  vast  majority  of 
the  ratepayers.  Such  representation  will, 
it  is  thought,  most  likely  be  secured  by 
following  the  course  resolved  upon.  The 
pursuer  has  no  interests  whatever  to  object 
to  the  action  of  the  defenders." 

The  pursuer  stated,  inter  alia,  the  follow- 
ing pleas — "(1)  The  defenders  not  being 
entitled  in  terms  of  either  the  Municipal 
Corporations  (Borough  Funds)  Act  1872,  the 
Local  Government  (Scotland)  Act  1889,  the 
Burgh  Police  (Scotland)Actl003,orttny  other 
Act,  to  pay  out  of  or  charge  to  or  proceed 
to  pay  out  of  or  charge  to  the  common 
good  account  of  said  burgh,  or  any  of  the 
assessments  and  rates  imposed  and  collected 
by  them,  or  other  the  puDlic  funds  or  rates 
under  their  control,  the  costs  and  expenses 
or  any  part  thereof  of  opposing  the  said 
Bill,  except  subject  to  the  regvdations  con- 
tained in  said  statiites,  and  after  having  the 
approval  of  the  Secretary  for  Scotland  to 
any  resolutions  passed  by  them,  and  not 
having  complied  with  or  observed  said 
regulations  or  obtained  said  approval,  the 
pursuer  is  entitled  to  interdict  as  craved 
with  expenses.  (2)  The  defenders  not  being 
entitled  to  pay  out  of  or  charge  to  or  pro- 
ceed to  pay  out  of  or  charge  to  the  common 
good  account  of  said  burgh,  or  any  of  the 
assessments  and  rates  imposed  and  collected 
by  them,  or  other  the  puolic  funds  or  rat^s 
under  their  control,  the  costs  and  expenses 
or  any  part  thereof  of  opposing  the  said 
Bill,  the  pursuer  is  entitled  to  interdict 
as  craved.' 


The  defender  stated,  inter  alia,  the  follow- 
ing plea — "(3)  The  action  ought  to  be  dis- 
missed in  respect  that  the  pursuer  has  no 
title,  separaiim  no  interest,  to  challenge  the 
defenders'  administration  of  the  common 
good." 

On  23rd  May  1905  the  Sheriff-Substitute 
(Lybll)  pronounced  the  following  inter- 
locutor : — ".  .  .  Finds  that  the  pursuer  has 
set  forth  no  title  or  interest  to  sue  the 
present  action:  Therefore  dismisses  the 
same.  ..." 

Note. — "In  this  action  the  pursuer  asks 
that  the  Provost,  Magistrate's,  and  Town 
Councillors  of  Renfrew  should  be  inter- 
dicted from  charging  to  the  common  g^ood 
of  the  burgh  or  from  charging  to  the 
assessments  to  be  levied  bv  them  within 
the  burgh  the  expenses  to  be  incurred  by 
the  defenders  in  opposing  before  Parlia- 
ment a  Bill  entitled  '  An  Act  to  amend  the 
Constitution  of  the  Trustees  of  the  Clyde 
Navigation,  and  for  Other  Pnrposes,'  until 
the  defenders  shall  have  complied  v^ith  the 
provisions  of  certain  Acts  of  Parliament 
enumerated  in  the  prayer  of  the  petition. 
The  only  title  that  the  pursuer  sets  forth 
on  record  is  that  he  is  an  inhabitant  of  the 
Burgh  of  Renfrew,  and  that  he  will  be 
'  injuriously  affected '  by  the  actings  of  the 
defenders.  The  injury  which  he  says  he 
will  suffer  comes,  shortly  stated,  to  tliis, 
that  the  burgh  rates  will  be  raised,  or  if 
the  payuient  is  made  out  of  the  common 

food  tnere  will  be  less  money  capable  of 
eing  applied  from  that  fund  to  the 
reduction  of  the  rates.  In  other  words 
the  pursuer  appears  as  champion  of  the 
community,  asking  nothing  for  himself 
that  he  does  not  demand  for  the  whole 
body  of  ratepayers  in  Renfrew.  It  is  hardly 
matter  for  argument  at  this  time  of  day 
that  such  an  interest  as  that  gives  no  title 
to  a  pursuer  to  bring  this  kind  of  action. 
I  have  had  occasion  to  express  my  views  at 
length  upon  this  very  sumect  in  the  case  of 
Mackenzie  v.  The  School  Board  of  Renfretc, 
being  No.  iVft  o'  the  ordinary  cases  in  this 
Court,  to  which  views  I  still  adhere,  and  I 
cannot  do  better  than  quote  from  the  note 
of  the  Sheriff  his  opinion  on  the  matter, 
with  which  opinion  I  entirely  agree— 'The 
cases  of  Ewiiig  and  Morrison,  both  decided 
in  the  House  of  Lords  in  1830,  are  direct 
and,  as  I  think,  standing  authorities  for 
the  proposition  that  at  common  law  a 
ratepayer  as  such  has  no  title  to  maintain 
an  action  against  a  public  body  for  alleged 
illegal  application  of  funds,  but  in  oraer 
to  qualify  a  title  must  distinctly  allege 
personal  patrimonial  injury,  and  ask  a 
judgment;  which  will  have  the  effect  of 
redressing  the  injury  done  him.  And  one 
can  readily  see  the  propriety  of  such  a  rule 
for  I  can  ima^ne  nothing  more  calculated 
to  paralyse  the  action  of  a  public  body,  to 
which  large  powers  of  administration  and 
management  have  been  delegated,  than  to 
know  that  they  are  liable  to  be  brought 
into  Court  at  the  instance  of  any  ratepayer 
who  takes  it  into  his  head  that  a  particular 
resolution  or  act  of  management,  thoug^h 
it  in  no  way  affects  him  patriraonially,  is 
not  strictly  legal.' 
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"  Etoing'a  case  (15  S.  380,  and  1  M'L.  &  R. 
817)  seems  to  me  to  be  absolutely  in  point 
here.  In  that  case  the  Glasgow  Police 
Commissioners  had  spent  police  funds  in 
opposing  a  water  company  s  Bill,  and  the 
prayer  there  was  to  nave  them  ordained 
'  to  repeat  and  pa]^  back '  the  money  '  into 
the  funds  of  the  said  police  establishment ;' 
and  Lord  Medwyn's  opinion  in  15  S.,  at  p. 
307,  is  instructive.  He  says — '  Parties  may 
object  to  an  illegal  tax  so  far  as  regards 
their  own  portion  of  it.  They  cannot 
appear  for  the  community  or  other  rate- 
payers.' 

"  At  common  law,  then,  the  pursuer  has 
no  title,  having  set  forth  no  interest  but 
that  of  a  ratepayer,  and  cases  such  as 
Cotoan,  10  Macph.  678,  and  Wakefield,  6  K. 
258,  have  no  application  to  a  ca^e  such  as 
this  where  the  defenders  are  not  a  body  of 
trustees  entrusted  with  funds  to  be  used 
for  a  particular  specified  purpose,  but  the 
Town  Council  of  a  Burgh  clothed  with  large 
discretionary  powers  of  management  and 
administration.  But  it  was  argued  that 
the  effect  of  the  provisions  of  sections  01  to 
06  of  the  Town  Council's  Act  of  1900  is  to 
abrogate  the  law  of  Euoing  and  kindre<I 
cases.  On  the  contrary,  however,  I  think 
these  provisions  have  nothing  whatever  to 
do  with  the  point  I  am  here  considering. 
They  simply  provide  for  accounts  being 
iroperly  kept  and  audited,  and  allow  a 
_issati8fled  ratepayer  a  certain  appeal  to 
the  Sheriff.  That  appeal  was  held  by  the 
Court  in  Heddie'a  case,  25  R.  801,  to  be 
competent  to  a  ratepayer  thoug^  be  could 
aver  no  patrimonial  interest.  But  it  was 
so  held  merely  because  the  statute  founded 
on  specially  authorises  such  a  course.  No 
one  suggested  that  an  individual  ratepayer 
has  such  a  right  at  common  law ;  and  no 
such  provision  allowing  an  appeal  in 
certain  circumstances  and  under  certain 
conditions  can  possibly  be  founded  on  as  an 
authority  for  the  bringing  of  an  action  for 
interdict  or  repavnient  by  a  person  who, 
according  to  well-established  law,  has  no 
title  or  mtei-est  to  bring  such  an  action. 
I  need  only  further  say  that,  even  had  the 
pursuer's  title  been  good,  I  very  much 
doubt  the  relevancy  of  his  averments,  and 
the  competency,  or  at  least  the  convenience, 
of  trying  such  questions  as  he  endeavoui-s 
to  raise  in  a  summary  process  of  interdict 
in  the  Sheriff  Court." 

The  pursuer  appealed  to  the  Sheriff.  On 
26th  June  1006  tne  interim  Sheriff  (Lees) 
pronounced  an  interlocutor  adhering  to 
the  interlocutor  of  the  Sheriff-Substitute. 

iVote.— "In  dealing  with  a  petition  for 
interdict  it  is  necessary  to  notice  precisely 
what  is  asked  and  on  what  grounds.  Here 
the  petitioner  asks  the  Court  to  interdict 
the  'Town  Council  of  Renfrew  fi-om  paying 
their  expenses  of  opposing  a  recent  Clyde 
Trust  Bill  out  of  any  of  tlie  burgh  assess- 
ments, or  out  of  the  burgh  public  funds,  or 
out  of  the  common  good,  till  they  comply 
with  three  specified  statutes  or  obtain  the 
approval  of  the  Secretary  of  Scotland. 
Brom  the  terms  of  the  conciescendence  and 
of  the  pleas-in-law  it  is  plain  that  the 
pursuer  means  that  the  appi-oval  of  the 


Scotch  Secretary  must  be  got  in  addition 
and  not  as  an  alternative  to  compliance 
with  the  requirements  of  the  three  statutes. 

"The  need  to  bring  the  action  is  based 
on  the  averment  that  the  defenders  at  a 
certain  meeting  resolved  to  pay  the  above- 
mentioned  expenses  out  of  the  common 
good  or  the  burgh  rates.  The  defenders 
say  they  never  proposed  to  pay  these 
expenses  out  of  the  rates,  and  as  the  copy 
of  their  minutes,  produced  by  the  pursuer, 
confirms  what  the  defenders  state,  interdict 
on  that  ground  cannot  be  given,  for  a  court 
does  not  interdict  people  from  doing  what 
has  never  been  threatened  to  be  done. 

"  Now,  the  three  statutes  I  have  men- 
tioned are  of  importance  to  the  pursuer's 
case  in  this  way,  that  the  latest  of  them — 
the  Burgh  Police  Act  of  1903 — allows  a 
town  council  to  ,pay  the  expenses  of  oppos- 
ing a  Parliamentary  Bill  out  of  the  rates, 
after  complying  with  certain  provisions 
which  are  a  safeguard  to  the  ratepayei-s 
against  improper  application  of  the  rates, 
and  which  give  any  dissatisfied  ratepayer 
an  opportunity  or  being  heard  before 
approval  so  to  apply  the  rates  is  given. 

"  If,  therefore,  the  Town  Council  had  been 
proposing  to  pay  these  expenses  out  of  the 
rates,  the  pursuer  would  have  been  in  a 
position  to  complain  that  the  defenders 
were  evading  the  opportunity  given  of 
protecting  himself  by  the  Act  of  1903,  taken 
in  conjunction  with  the  two  earlier  statutes 
embodied  in  it.  But  then  the  complete 
reply  is  that,  as  has  been  pointed  out,  the 
defenders  are  not  proposing  to  pay  the 
expenses  out  of  the  rates,  and  the  combina- 
tion of  the  three  statutes  does  not  deal 
with  the  common  good.  In  taking  their 
expenses  out  of  the  common  good  the 
defenders  cannot  be  called  on  to  comply 
with  the  provisions  of  three  statutes,  two 
of  which  at  least  have  nothing  to  do  with  it. 

"But  the  pursuer  contends  that  at 
common  law  he  has  a  right  to  challenge 
this  interference  with  the  common  goc3, 
while  on  the  other  hand  the  defenders  say 
that  at  common  law  they  were  acting 
within  their  rights.  Perhaps  the  defenders 
are  right,  but  I  think  it  would  be  improper 
of  me  to  express  any  opinion. 

"  The  pursuer's  contention  has  been  dis- 
cussed by  the  learned  Sheriff-Substitute 
with  considerable  fulness,  and  as  I  entirely 
concur  with  the  views  he  has  expressed, 
little  remains  to  be  said.  At  common  law 
the  pursuer  of  an  interdict  must  set  forth 
both  a  title  and  an  interest  to  sue.  Now 
the  title  and  interest  that  the  pursuer  here 
avers  are  that  be  is  a  ratepayer,  and  that 
unless  the  defenders  are  stopped  he  will  be 
'injuriously  affected,  .  .  .  and  will  suffer 
material  loss  in  consequence  of  increased 
taxation.'  This  is  somewhat  vague  ;  but  it 
was  explained  in  argiiment  that  under  the 
17th  section  of  the  Renfrew  Police  Act  of 
1855  it  is  provided  that  whenever  the  police 
rates  exceed  sixpence  in  the  pound  a  reason- 
able contribution  may  be  made  to  them 
from  the  income  of  the  common  good.  In 
this  way  the  pursuer  says  that  if  the  capital 
of  the  common  good  is  lessened,  the  chance 
of  a  contribution  towards  the  police  rates 
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is  dimiituihed,  and  tbiis  the  rates  iii  uouie 
future  year  may,  and  probably  will,  be 
higher  than  they  would  otherwise  have 
been. 

"But  this  is  a  contention  that  has  again 
and  again  been  held  as  only  supplying  a 
ground  of  lose  which  is  too  remote  and 
indirect  to  be  able  to  be  taken  into  con- 
sideration. The  loss  founded  on  must  be 
direct  patrimonial  loss,  which  will  appre- 
ciably affect  the  complainer.  I  do  not 
think  that  the  case  of  Rusaell  v.  Maais- 
trates  of  Bamilton,  25  B.  350,  is  in  conflict 
with  these  views.  There  the  pursuers  of 
the  interdict  had  a  locusstandi  to  complain, 
as  they  were  already  objectors  to  the 
granting  of  the  Provisional  Order,  as  a 
step  to  which  the  inquiry  of  which  they 
complained  was  about  to  be  held. 

"On  the  whole  case  I  therefore  think 
that  the  Sheriff-Substitute  did  right  to 
i-efuse  the  interdict  asked.' 

"I  should  perhaps  allude  to  the  plea  of 
no  jurisdiction  which  the  defenders  men- 
tioned but  did  not  venture  to  press.  Con- 
sidering the  frequent  occasions  in  which 
recent  statutes  direct  the  local  courts  to 
give  protection  to  aggrieved  ratepayers,  it 
would  seem  anachronous  to  hold  they  were 
powerless  in  such  a  matter  as  this." 

The  pursuer  appealed  to  the  Court  of 
Session,  and  argued— The  defenders'  pro- 
pos.il  to  pay  expenses  out  of  the  common 
good  was  illegal,  they  not  having  complied 
with  the  necessary  statutory  provisions 
contained  in  the  Municipal  Corporations 
(Borough  Funds)  Act  1872,  and  also  the 
Local  Government  (Scotland)  Act  1889 
and  the  Burgh  Police  (Scotland)  Act  1903. 
The  Act  of  1872  applied  to  Scotland— aee 
section  11  (special  provision  that  it  shall 
not  apply  to  Ireland  or  London) — Perth 
Water  Comniissionera  v.  M'Dtmald,  June 
17,  1879,  a  R.  1050,  at  1055  and  1059, 16  S.L.R. 
619;  Leith  Dock  Commissioners  v.  Mngis- 
tratea  of  Leith,  November  30,  1897,  25  R.  128, 
at  132  and  130,  35  S.L.R.  132.  But  even  on 
the  assumption  that  the  defenders' proposals 
transgressed  nogeneral  statu  toryrules,  they 
at  anyrate  violated  the  Special  Act  applic- 
able to  the  burgh  of  Benfi-ew,  viz.,  the 
Renfrew  Police  Act  1855,  sec.  17.  Further 
and  lastly,  they  were  objectionable  at 
common  law  inasmuch  as  the  defenders, 
being  trustees  of  the  common  good,  could 
only  legally  apply  It  to  trust  purposes, 
which  the  present  was  not— Qvieen  v.  Mayor 
of  Sheffield,  L.R.,  6  Q.B.  652.  As  to  the 
pursuer's  title  to  sue,  an  express  title  was 
conferred  on  him  by  the  Act  of  1872,  sec.  5, 
and  at  common  law  his  title  was  at  least  as 
good  as  those  of  the  pursuers  in  Wakefield 
v.  Comtnissioners  of  Supply  of  Renfrew, 
November  29,  1878,  6  B.  25t),  16  S.L.R.  183, 
and  Cotcan  &  Mackenzie  v.  Late,  March  8, 
1872,  10  Macph.  578,  9  S.L.R.  :«1. 

Argued  for  the  defenders— The  pursuer's 
case  oil  record  wasfoiinded  on  threostntutes. 
Of  these  the  Acts  of  mti  and  1889  applied 
only  to  rates  and  had  no  bearing  on  the 
"coninion  good,"  and  the  Act  of  1872  did 
not  apply  to  Scotland— t»id«  the  terminology 
&c.  of  the  Act  and  the  opinions  delivered  m 


the  House  of  Lords  in  Magistraies  of  Leith 
V.  £ei<A.  Dock  Commissioners,  July  &,  1888, 
1  F.  (H.L.)  65,  36  S.L.R.  966,  but  reported  on 
this  point  only  in  Constable's  Provisional 
Orders,  p.  107;  vide  also  Fordyee  v.  Bridges, 
February  23,  1847,  6  Bell's  Appeals,  p.  1. 
Assuming,  however,  that  the  Act  did 
apply  to  Scotland,  it  was  an  Act  whose 
object  was  to  enlarge  and  not  to  curtail  the 
powers  of  magistrates,  and  could  not  there- 
fore apply  to  the  "common  good,"  which 
was  not  a  "borough  fund,"  with  which  alone 
it  dealt.  At  common  law  the  pursuer  had 
no  title  to  sue — Erskine,  i,  4,  23;  Mollison  v. 
Magiatrutea  of  Inverury,  December  14, 1820, 
F.C. ;  Swing  v.  Glasgow  Commissionera  of 
Police,  January  19,  1837,  15  S.  389,  aff. 
August  16, 1830,  M'L.  and  Rob.  847;  Pateraon, 
&c.  v.  Magistrates  of  St  Andrews,  &c.,  July 
12, 1881,  8 R.  (H.L.)  117,  at  122,  18  S.L.R.  T&; 
Grahatne  v.  Magistrates  of  Kirkcaldy,  July 
26,  1882,  9.  R.  (H.L.)  91,  at  95.  19  S.L.R.  888; 
vide  also  Acts  1401,  c.  36 ;  1593,  c.  185.  If  he 
had  a  grievance  a  remedy  was  provided  by 
the  Town  Councils  (Scotland)  Act  1900,  sees. 
91  to  99,  especially  06. 

LOBD  Kyllachy— In  this  case  I  agree 
with  the  Sheriffs,  and,  speaking  generally, 
with  their  reasons.  As  they  rightly  point 
out,  the  question  is  not  as  to  the  respon- 
dents' power  to  assess  for  the  expenses  in 
controversy,  but  as  to  their  common  law 
power  to  pay  the  same  out  of  their  common 
good.  It  appears  to  me  that  this  being 
conceded,  it  is  in  itself  conclusive  against 
the  appellant's  action  as  laid.  For,  as 
expressed  both  in  the  petition  and  in  the 
pleadings,  the  complainer's  case  is  rested 
entirely  upon  certain^provisions  of  the 
Burgh  Police  Act  of  19(»,  or  at  least  upon 
that  statute  read  in  connection  with  two 
previous  statutes  to  which  it  makes  refer- 
ence for  certain  purposes.  And  it  appears 
when  examined  that  the  statute  in  question 
(that  of  1903)  has  nothing  whatever  to  do 
with  the  administration  of  the  common 
good  of  royal  burghs.  In  point  of  fact  it 
refers  to  all  burghs,  royal,  parliamentary, 
or  police ;  and  the  particular  provisions 
founded  on  relate  simply  to  a  special  power 
of  assessment  conferred  with  respect  to  a 
certiiin  kind  of  expenditure — a  power  which 
the  Act  coufers  under  certain  conditions  as 
to  procedure,  liut  which  is  expressly  de- 
clared to  )>e  without  prejudice  to  all  powers 
already  existing,  including  of  course  all 
powers  po.ssessed  by  royal  burghs  with 
respect  to  the  application  of  their  common 
good. 

It  may,  however,  be  undesirable  to  dispose 
of  the  cose  upon  the  ground  merely  of 
defects  in  the  pleadings  —  defects  which 
might  po.ssibly  be  obviated  by  amendment. 
And,  accordingly,  it  may  be  as  weU  to 
consider  generally,  as  the  Sheriffs  have 
done,  the  merits  of  the  {uirsuer's  complaint 
!is  applied  to  the  pii>posed  expeiuliture  from 
the  coniiiion  giHHl,  niid  in  (larticular  the 
appellant's  title  to  interdict  that  expen- 
diture. 

Now,  apart  from  statute  (and  apart  of 
course  also  from  special  conditions  attach- 
ing by  charter  or  usage),  the  leg^l  position 
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of  the  common  Kood  of  a  royal  burgh  does 
not  ae«m  to  be  doubtful. 

In  the  first  place,  the  common  eood  is 
corporate  property,  and  falls  as  such  to  be 
administered  by  the  Town  Council  as  the 
executive  of  the  corporation,  and  applied 
by  them  for  the  benefit  of  the  community, 
in  such  manner  as,  iising  a  reasonable  judg- 
ment, they  think  proper. 

In  the  next  place,  however,  the  corporate 

Eroperty  having  been  derived  from  the 
Irown,  and  the  Crown  possessing  over  it 
a  right  of  oversight  and  control,  it  has 
always  been  recognised  that  the  Ci"Own 
may  at  any  time  intervene  to  prevent  or 
redress  any  abuse  or  malversation  on  the 
part  of  the  Town  Council. 

Lastly,  the  Crown  having  this  right,  and 
perhaps  duty,  it  has  always  been  held  by 
consequence  that  the  Crown's  title  to  inter- 
vene is  exclusive.  In  other  words,  no 
action  at  law  directed  against  the  Council's 
administration  is  competent  at  the  instance 
of  any  individual  burgess  or  body  of  bur- 
gesses. This  last  proposition  is  laid  down 
very  distinctly  by  Erskine  (i,  iv.  23),  where 
he  explains,  xrder  alia,  that  the  "malad- 
ministration of  borough  revenues  is  to  be 
considered  rather  as  a  matter  of  public 
government  than  the  subject  of  a  popular 
action  in  a  court  of  law ;  and  therefore  no 
private  burgess  or  number  of  burgesses 
seem  entitled  to  such  action  af;ainst  their 
magistrates."  And  the  same  doctrine  has 
more  than  once  received  judicial  recogni- 
tion, particularly  in  the  case  of  Mollison  v. 
Magistratea  of  Inverury,  December  14, 1820, 
F.O.,  a  case  referred  to  in  Lord  Ivory's  note 
to  the  passage  I  have  just  quoted.  The  case 
of  Etoing  ^  Glasgow  Commissionera  of 
Police,  1837,  15  S.  m,  aff.  (H.L.)  1830,  M'L. 
&  R.  847,  referred  to  by  the  Sheriff,  went 
perhaps  a  step  further,  tor  it  seems  to  have 
extended  the  principle  to  the  case  of  police 
funds  which,  although  the  produce  of  an 
assessment,  were  in  the  administration  of 
the  "Town  Council  as  police  commissioners. 
How  far  that  extension  was  justifiable  has 
sometimes  been  doubted.  But  it  has  never 
been  doubted  (speaking  always  apart  from 
statute)  that  the  title  to  complain  of  mis- 
application of  the  common  ^ood  of  a  Royal 
&irgh  is  vested  exclusively  in  the  Crown. 

By  statute,  however,  checks  upon  the 
Town  Council's  powers  have  from  time  to 
time  been  introduced,  and  incidentally  to 
those  checks  certain  limited  rights  of  inter- 
vention have  been  conferred  on  individual 
burgesses  or  classes  of  burgesses.  The 
series  of  statutes  is  as  follows : — 1401,  cap. 
36;  1635,  cap.  26;  1593,  cap.  186;  1603,  cap. 
28 ;  3  Geo.  IV,  cap.  91  (182^;  63  and  64  Vict, 
c.  49  (1900). 

For  the  present  purpose,  however,  it  is 
enough  to  note  (1)  that  as  early  as  the  Act 
1535,  cap.  26,  Royal  Burghs  were  required  to 
bring  annually  into  Exchequer  an  account 
of  the  revenues  of  their  Burghs  "that  the 
'  Lords  Auditours '  may  judge  whether  they 
have  been  properly  expended ; "  and  the 
Act  further  contains  a  provision  that  four- 
teen days'  notice  shall  be  given  in  order 
that  "all  concerned  may  come  and  impugn 
the  same  if  that  is  desired ; "  (2)  that  this 


enactment  was  continued  in  an  expanded 
form  by  the  Act  3  Geo.  IV,  cap.  01,  which 
regulated  the  whole  matter  until  the  recent 
Act  of  1900,  and  which  provided  (sec.  3)  that 
after  production  of  the  annual  account  as 
therein  mentioned,  it  should  be  competent 
to  any  three  or  more  burgesses  of  a  bui'gh 
to  make  complaint  in  writing  to  the  Barons 
of  Exchequer  in  Scotland,  wno  should  pro- 
ceed to  determine  the  same  in  a  summary 
manner ;  (3)  that  the  whole  matter  is  now 
regulated  by  the  said  Act  of  1900  (63  and  64 
Vict.  ch.  49),  which  repealing  the  Act  last 
mentioned,  makes  careful  provisions  for 
the  publication  and  audit  of  all  burgh 
accounts,  including  those  of  Royal  Burghs, 
and  also  for  the  intervention  of  any  rate- 
payer or  elector  who  may  be  dissatisfied 
with  any  account  or  any  item  in  it,  such 
intervention  being  by  application  to  the 
Sheriff,  as  therein  provided,  with  a  right  of 
appeal  as  in  ordinary  actions  in  the  Sneriff 
Cfourt. 

It  can  hardly,  therefore,  be  said  that  the 
administration  of  the  common  good  in 
Royal  Burghs  is  not  now  effectually  super- 
vised, or  that  individual  burgesses  are 
without  remedy  if  they  desire  to  raise  a 
question  as  to  the  lawfulness  of  any 
particular  expenditure.  This,  of  course, 
however,  only  tends  to  emphasise  the 
incompetency  of  the  action  wnich  is  now 
before  us. 

I  have  only  to  add  that  I  have  not  over- 
looked the  appellant's  separate  argument 
upon  the  Burgh  Funds  Act  of  1872  (35  and 
36  Vict.  cap.  91).  Apart  from  the  question 
whether  tnat  Act  applies  to  Scotland, 
which  is  by  no  means  clear,  it  seems  to  me 
a  sufficient  answer  that,  like  the  Act  of 
1903,  the  Act  of  1872  is  an  enabling,  and  not 
a  restricting  Act,  and  that  it  contains,  like 
the  former  Act,  an  express  provision  that 
its  powers  shall  be  without  prejudice  to 
any  powers  already  possessed  by  any  public 
authority.  As  to  the  Renfrew  Police  Act 
of  1855,  on  which  the  appellant's  counsel 
also  founded  a  separate  argument,  I  can 
only  say  that  I  agree  with  the  Sheriffs  that 
it  has  no  bearing  on  the  present  case. 

On  the  whole,  therefore,  I  am  of  opinion 
that  we  should  adhere  to  the  judgment  of 
the  Sheriff. 

Lord  Stobhonth  Dablino— I  am  quite 
satisfied  with  the  Sheriff's  mode  of  dispos- 
ing of  this  case.  In  particular  the  interim 
Sheriff  (Lees)  is  quite  right  in  pointing  out 
that,  as  shown  by  their  minutes,  the  Town 
Council  never  proposed  to  pay  the  expenses 
of  opposing  the  Clyde  Trust  Bill  out  of  the 
rates,  and  therefore  that  the  only  interdict 
that  could  be  asked  is  an  interdict  against 
their  paying  these  expenses  out  or  the 
common  good  of  the  burgh.  That  is  quali- 
fied in  the  petition  by  this,  that  they  shall 
not  do  so  until  they  shall  have  complied 
with  the  provisions  of  three  specified 
statutes  regulating  procedure.  Now,  waiv- 
ing for  the  moment  the  question  whether 
the  first  of  these  statutes,  the  Municipal 
Coi*porations  (Borough  Funds)  Act  ls72, 
applies  to  Scotland  at  all,  and  conceding  for 
the  sake  of  argument  that  it  does,  the  ques- 
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tion  comes  to  be,  do  these  three  statutes 
taken  together  alter  the  law  regulating  the 
right  of  Scottish  royal  burghs  to  deal  with 
their  common  gooid  or  their  manner  of 
doing  so  ? 

I  do  not  suppose  that  anybody  will  ques- 
tion the  law  upon  this  matter  as  stated  by 
Lord  Watson  in  the  case  of  Orahame  v. 
Magistrates  of  Kirkcaldy,  9  R.  (H.L.)  05— 
"As  a  member  of  the  community  the 
appellant  has  an  unquestionable  title  to 
vindicate  the  customary  rights  of  the  in- 
habitants to  use  the  South  Links  for  bleach- 
ing and  other  purposes,  but  no  member  of 
the  community  has  a  title  to  call  the  respon- 
dents to  account  generally  for  their  mal- 
administration of  the  common  good  of  the 
burgh.  The  respondents  are  not  answer- 
able for  their  administration  of  the  burgh 
property,  as  if  they  were  trustees  for  the 
community.  Except  in  so  far  as  its  actings 
may  interfere  with  the  personal  uses  which 
an  inhabitant  is  entitled  to  make  of  the 
burgh  pro{>erty,  the  corporation  is  only 
accountable  to  the  Grown  for  its  adminis- 
tration of  that  property.  The  law  is  so 
stated  by  Mr  Erskine  (book  i,  tit.  4,  sec.  23), 
and  was  affirmed  by  the  Cdurt  in  the  case 
of  Mollison  V.  Magistrates  of  Inverury^ 
Lord  Watson  used  this  language  in  lSs2, 
ten  years  after  the  passing  ofthe  Municipal 
Corporations  Act.  There  is  not  a  hint  in 
bis  Ixirdship's  judgment  that  the  law  as  he 
stated  it  was  altered  or  in  any  way  affected 
by  the  passing  of  that  Act,  and  that  is  not 
to  be  wondered  at  when  you  And  that  the 
Act  itself  is  an  enabling  one  and  contains  a 
clause  (section  8)  providing  that  "nothing 
in  this  Act  shall  extend  or  be  construed 
...  to  take  away  or  diminish  any  rights  or 
powers  now  possessed  or  enjoyed  by  any 
governing  body."  I  therefore  arrive  at 
the  conclusion  that  the  rights  of  the  town 
council  of  a  Scots  royal  burgh  to  deal  with 
their  common  good  for  proper  burgh  pur- 

goses  has  all  along  stood  as  it  did  in 
Irskine's  day,  and  that  it  cannot  be  chal- 
lenged at  the  suit  of  an  individual  inhabi- 
tant unless  he  can  allege  a  patrimonial 
interest  of  his  own  distinct  from  his  interest 
as  a  member  of  the  community. 

It  is  true  and  is  admitted  by  the  defen- 
ders that  their  ministerial  duty  as  regards 
all  corporate  property  (common  good  in- 
cluded) was  prescribed,  in  1900  by  the  Town 
Councils  (Scotland)  Act  of  that  year,  which 
enacted  (sees.  91-0)  that  yearly  accounts 
should  be  made  out  and  audited,  and  that 
any  "  ratepayer  or  elector"  who  is  dissatis- 
fied with  the  account  or  any  item  therein 
may  complain  against  the  same  by  petition 
to  the  Sheriff  within  a  specified  time.  But 
this,  of  course,  is  not  a  proceeding  of  that 
kind.  Neither  docs  it  seem  to  me  that  the 
local  Act  of  1855  helps  the  pursuer's  case. 
Section  17  provides,  in  the  event  of  the 
general  assessments  for  any  year  exceeding 
sixpence  in  the  £  but  not  otherwise,  for 
a  contribution  from  the  free  income  of 
the  common  good  towards  the  expenditure 
of  the  burgh,  and  for  the  decision  by  the 
Sheriff  of  any  que.stion  as  to  the  amount  of 
the  contribution.  But  that  procedure  can 
only  take  place  when  a  question  is  raised 


by  six  or  more  inhabitants  rated  for  ; 
ment  of  premises  above  a  certain  value,  and 
they  require  the  decision  of  the  Sheriff  by 
notice  in  writing.  No  such  procedure  has 
here  been  taken. 

Lord  Low — It  seems  to  me  that  there 
are  several  grounds,  any  one  of  which 
would  be  sufficient  for  the  decision  of  this 
case. 

In  the  first  place,  I  think  that  the  Sheriff 
was  justified  in  throwing  the  action  out 
upon  the  question  of  title.  It  is  not,  per- 
haps, very  easy  to  reconcUe  all  the  cases 
relating  to  the  right  of  a  ratepayer  to 
challenge  the  administration  01  public 
funds,  but  there  is  one  authontatiTe 
decision  which  is  precisely  applicable  to 
the  present  case.  I  refer  to  the  case  of  the 
Burgesses  of  Inverury  v.  The  Magistrates, 
14th  December  1820,  F.C. 

In  that  case  several  burgesses  of  Inverury 
brought  an  action  against  the  magistrates, 
charging  them  with  gross  mismanagement 
of    tne    burgh    property,    and    specifying 

g articular  instances  where  the  burgh  funds 
ad  been  "either  shamefully  misapplied,  or 
not  at  all  accounted  for."  The  summons 
concluded  for  decree  against  the  maiguh 
trates  ordaining  them  to  restore  certain 
specified  sums  to  the  credit  of  the  burgh, 
and  also  for  a  general  accounting. 

The  Court  held,  in  the  first  place,  that 
the  burgesses  had  no  title  to  sue,  seeing 
that  "  they  asked  no  judgment  available  to 
themselves,  but  complained  merely  of  acts 
done  to  the  prejudice  of  the  burgh."  The 
Court  further  held  that  the  action  was 
incompetent,  the  Court  of  Session  having 
no  general  jurisdiction  in  relation  to  buigh 
accounts  or  the  management  of  burgh 
revenues,  and  the  distinction  which  had 
been  drawn  in  an  earlier  case  between  a 
general  accounting  and  an  action  based 
upon  specific  acts  of  alleged  malversation, 
was  held  not  to  be  well  founded. 

The  case  of  Inverury  has  alwavs  been 
regarded  as  an  authoritative  judgment, 
and  it  has  been  referred  to  with  approval 
in  the  House  of  Lords  first  by  the  Lord 
Chancellor  in  the  case  of  Evcing  (1  M'L.  & 
R.  847),  and  afterwards  by  Lord  Watson  in 
Graluime,  1882,  0  R.  (H.L.)  01,  at  p.  05. 

I  am  therefore  of  opinion  that  the  plea 
that  the  pursuer  has  no  title  or  interest  to 
sue  was  properly  sustained  by  the  Sheriffs. 

Even,  however,  if  it  should,  be  held  that 
the  pursuer  has  a  title  to  sue,  I  think  that 
he  must  fail  upon  the  merits  of  the  caqe. 

It  seems  to  me  that  the  only  question 
which  is  properly  raised  in  the  petition  is 
whether  the  defenders  were  entitled  to 
apply  funds  administered  by  them  in  pav- 
ment  of  the  expenses  of  opposing  a  Bill  in 
Parliament  witnout  adopting  the  procedure 
provided  by  the  55th  section  of  the  Burgh 
Police  Act  1003.  The  pursuer  founds  boti 
in  the  prayer  of  the  petition  and  in  the 
condescendence  upon  tnree  statutes  taken 
together,  these  statutes  being  the  Muni- 
cipal Corporations  Act  1872,  the  Local 
Government  Act  1889,  and  the  Burgh 
Police  Act  1903.  By  the  55th  section  of  tne 
last   named  Act   it  is  provided    that  the 
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Town  Council  of  a  burgh  shall  have  the  like 
powers  of  opposing  oills  or  proviaional 
orders  as  are  conferred  upon  County 
Councils  by  the  Local  Government  Act, 
and  the  latter  Act  in  turn  incorporates 
by  reference  certain  provisions  of  the 
Municipal  Corporations  Act  1872. 

By  the  55th  section  of  the  Act  of  10(^ 
therefore,  the  three  Acts  are  combined, 
and  in  order  to  ascertain  the  procedure  to 
be  followed  they  must  be  read  together; 
and  it  seems  to  me  that  that  is  plainly 
what  is  referred  to  in  the  prayer  of  the 
petition.  When  the  petition  was  brought 
it  appears  that  the  pursuer  understood 
that  the  defenders  proposed  to  defray  the 
expenses  of  opposing  tne  bill  both  out  of 
the  assessments  and  out  of  the  common 
good.  If  that  had  been  the  case  the  pur- 
suer would  have  been  right  in  founding 
iipon  the  56th  section  of  tne  Act  of  19(^  in 
so  far  as  the  assessments  were  concerned. 
It  turns  out,  however,  that  the  defenders 
do  not  propose,  and  never  have  proposed, 
to  defray  the  expenses  out  of  the  assess- 
ments but  out  ot  the  common  good,  and 
seeing  that  the  Act  of  1Q03  refers  to  assess- 
ments only  and  does  not  in  any  way  affect 
the  right  of  a  Town  Council  to  deal  with 
the  common  good,  it  is  clear  that  the  provi- 
sions of  the  65th  section  have  no  application 
to  the  case  as  it  now  stands. 

That  also  is  sufficient  for  the  disposal  of 
the  case  as  laid,  but  there  was  another 
ground  upon  which  the  pursuer  anxiously 
contended  that  he  was  entitled  to  decree, 
and  upon  which  (although  it  is  not  raised 
upon  record)  it  may  be  desirable  that  we 
should  express  our  opinion. 

It  was  contended  that,  at  all  events,  the 
defenders  were  bound  to  adopt  the  pro- 
cedure directed  by  the  Municipal  Corpora- 
tions Act  of  1872.  Now  it  may  be  that  the 
latnguage  of  the  2nd  section  of  that  Act  is 
wi&  enough  to  include  the  common  good 
of  a  burgh ;  but  in  the  first  place,  the  Act  is 
an  enabling  Act  conferring  upon  what  is 
called  the  "governing  body"  powers  which 
it  did  not  previously  possess;  and  in  the 
second  place,  the  8tn  section  expressly 
saves  "  any  rights  or  powers  now  possessed 
or  enjoyed  by  any  governing  body."  If, 
therefore,  the  Town  CouncU  of  a  royal 
burgh  have  otherwise  power  to  apply  the 
common  good  to  such  a  purpose  as  that  in 
question,  they  do  not  require  to  take  advan- 
tage of  the  powers  conferred  by  the  statute. 
Now,  no  authority  was  cited,  nor  indeed 
was  any  serious  argument  submitted  to  us, 
to  the  effect  that  it  is  incompetent  for  a 
Town  Council  acting  in  good  faith  to  defray 
out  of  the  common  good  the  expenses  of 
opposing  a  Bill  in  Parliament,  which  in 
their  judgment  is  prejudicial  to  the  in- 
terests of  the  burgh.  In  my  opinion  it  is 
competent  for  the  Town  Council  so  to  apply 
the  common  good,  and  I  have  nothing  to 
add  to  the  exposition  of  the  law  which  has 
been  given  by  Lord  Kyllachy. 

I  therefore  concur  in  the  view  that  the 
action  should  be  dismissed. 

Lord    Kyllachy  —  I    should    perhaps 
explain  that  I  entirely  concur  with  the  con- 


cluding sentences  of  Lord  Low's  opinion. 

Lord  Justicb-Clebk — I  have  no  hesita- 
tion in  concurring  with  your  Lordships  in 
throwing  out  the  action  on  the  ground  of 
want  of  title.  I  cannot  see  any  reasonable 
ground  upon  which  the  title  of  the  pursuer 
could  be  maintained  on  principle,  and  in 
view  of  the  decisions  alread;^  pronounced, 
I  consider  that  that  question  is  foreclosed. 

I  am  glad,  however,  that  your  Lordships 
have  dealt  with  the  case  on  the  merits  on 
the  assumption  of  a  title  to  sue.  I  entirely 
concur  in  what  has  been  said  by  your 
Lordships  on  that  matter. 

The  Court  dismissed  the  appeal  and 
affirmed  the  interlocutors  appealed  against. 

Counsel  for  Appellant — Hunter,  K.C. — 
J.  A.  Christie.  Agents— St  Clair  Swanson 
&  Manson,  W.S. 

Counsel  for  Respondents— Blackburn  — 
Hon.  Wm.  Watson.  Agents — Dundas  & 
Wilson,  C.S. 


HOUSE   OF   LOBDS. 


Friday,  March  30. 

(Before  the  Lord  Chancellor  (Loreburn), 
Earl  of  Halsbury,  Lords  Macnaghten 
and  Robertson.) 

BROWN  V.  JOHN  HASTIE  & 
COMPANT,  LIMITED. 

(In  the  Court  of  Session,  November  8, 1904, 
reported  42  S.L.R.  52,  and  7  F.  07.) 

Patent — Patents  for  Inventions  —  Master 
Patent  or  merely  Patent  for  Mechanical 
Arrangement — Claim. — Infringem.ent. 

A  patent,  the  object  of  which  was 
"  the  prevention  of  leakage  of  steam  in 
steering  and  the  like  engines  by  the 
introduction  into  the  steam  feed- pipe 
of  a  casing  which  contains  a  cut-off 
valve,  operated  from  and  acting  in 
unison  with  the  controlling  valve  of 
the  steering  or  like  engine,  claimed — 
"  In  connection  with  the  valves  of  steer- 
ing and  like  engines,  fitting  in  a  pas- 
sage or  casing  through  which  the  steam 
enters  the  controlling  valve  casing,  a 
double  beat  or  equivalent  valve  having 
opposite  inclines  acted  on  by  counter- 
part inclines  moving  with  the  controll- 
ing valve,  the  parts  being  arranged  and 
operating  substantially  as  and  for  the 
purposes  hereinbefore  described." 

The  owner  of  the  patent  maintained 
that  it  was  a  master  or  pioneer  patent, 
no  means  up  to  its  date  having  been 
invented  for  preventing  the  leakage  of 
steam  in  steering  engines,  and  sought 
to  have  declared  as  infringements  later 
patents  having  the  same  object  and 
using  a  cut-off  valve,  which  valve, 
however,  was  operated  by  a  different 
mechanical  device. 
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Held  that  the  claim  must  be  con- 
strued as  beiug  merely  for  a  mechanical 
arrangement,  and  consequently  that  the 
later  patents,  the  mechanical  device  in 
which  did  not  infringe  the  mechanical 
arrangement  in  the  earlier  patent,  were 
not  intringements. 
The  case  is  reported  ante  ut  supra. 

Hastie  &;  Company,  Limited  (defenders 
and  reclaimers)  appealed  to  the  House  of 
Lords. 

The  claim  in  Brown's  specification  is 
quoted  Kwpra  in  rubric. 

At  delivering  judgment— 

Lord  Chai^cellor— This  was  an  action 
for  an  infringement  of  a  patent,  and  the 
question  of  the  novelty  of  the  invention 
was  not  raised  upon  tne  record,  because 
that  would  have  been  derogating  from  a 
submission  in  a  previous  nroceSiing  be- 
tween the  same  parties.  I  do  not  desire  to 
say  anything  whatever  upon  the  subject  of 
the  novelty  of  the  invention. 

But,  assuming  that  the  invention  was  as 
novel  as  it  appears  to  have  been  meri- 
torious, I  look  at  the  claim  in  the  appen- 
dix in  order  to  ascertain  whether  or 
not  there  has  been  an  infringement  of 
this  patent.  It  is  superfluous  to  describe 
the  mechanism  of  the  patent,  and  of  that 
which  is  alleged  to  be  tne  infringement,  for 
that  has  been  done  with  the  utmost  clear- 
ness in  the  judgments  of  the  Inner  House, 
and  also  by  the  Lord  Ordinary.  In  the 
result  it  appears  to  me  that  whether  this 
is  to  be  treated  as  an  infringement  or  not 
depends  upon  the  true  construction  of  the 
claim  at  the  end  of  the  completed  specifica- 
tion. 

I  have  come  to  the  conclusion  that  this 
claim  cannot  be  enlarged  in  the  manner 
proposed  by  Mr  Cripps'  argument.  I  think 
that  the  words  in  it,  "having  opposite  in- 
clines acted  on  by  counter-part  inclines," 
are  the  material  parts  of  the  claim  as  stated. 
I  do  not  know  whether  the  claim  could 
have  been  stated  otherwise— at  all  events 
it  seems  to  me  that  we  must  treat  this  claim 
for  the  present  purpose  as  being  a  claim  for 
a  mechanical  arrangement,  and  once  that 
is  ascertained  I  do  not  think  that  it  can  be 
said  that  the  mechanical  device  applied  by 
the  appellants  is  an  infringement  of  the 
mechanical  arrangement  which  has  been 
described  in  the  claim  of  the  respondents. 

Under    these    circumstances,    with    the 

freatest  possible  respect  for  the  learned 
udges  in  the  Court  of  Session,  I  am  of 
opinion  that  this  appeal  ought  to  be  allowed , 
and  I  move  your  Lordships  accordingly. 

Earl  of  Haxsbury— I  am  of  the  same 
opinion,  and  I  have  nothing  to  add. 

Lord  Macnaghten— I  agree. 

Lord  Kobertson— I  entirely  agree.  The 
only  point  on  which  I  shall  add  one  word  is 
as  to  what  Mr  Cripps  has  described  in 
English  phraseology,  although  this  is  a 
Scotch  case,  as  an  "estoppel."  Now  it 
seems  to  me  to  be  perfectly  clear  that  the 
whole  effect  of  the  consent  decree  pro- 
nounced in  the  previous  action  was  that  it 


tied  the  hands  of  this  appellant  from  ever 
disputing  the  validity  of  the  patent  in  ques- 
tion, or  disputing  that  they  had  in  the  pre- 
vious case  infringed  the  patent.  To  me  it 
seems  impossible  to  rear  out  of  that  con- 
sent to  the  decree  a  logical  process  which 
shall  convict  the  present  appellant  of  incon- 
sistency in  now  arguing  atx>ut  a  different 
machine  altogether  that  he  has  in  fact  not 
infringed.  His  undertaking  was  not  to 
infringe,  and  he  seeks  now  to  shew  that  he 
has  fulfilled  that,  and  I  think  he  has  suc- 
ceeded. 

Their  Lordships  reversed  the  judgments 
appealed  with  expenses. 

Counsel  for  the  Pursuer  and  Respondent 
—Cripps,  K.C.— Sandenian.  Agents— Steed- 
man,  Bamage,  k,  Bruce,  W.S.,  Edinburgh 
—Fowler  &  Company,  London. 

Counsel  for  the  Defenders  and  Appellants 
— Solicitor-General  for  Scotland  (Ure,  K.C.) 
—  H.  Fletcher  Moulton.  Agents  —  R.  H. 
Millar  &  Company,  S.S.C.,  Leith  —  John 
Kennedy,  Westminster. 


Monday,  June  25. 

(Before  the  Lord  Chancellor  (Lorebum), 
and  Lords  Macnaghten,  James  of  Here- 
ford, Robertson,  and  Atkinson.) 

WIIJDRAM  AND  OTHERS  (OWNERS 
OF  "BUCOLEUCH")  v.  ROBERTSON 
(OWNER  OF  "KYANITE.") 

(In  the  Court  of  Session  May  23,  1905, 
reported  42  S.L.R.  602,  and  7  F.  665.) 

Appeal  — Appeal  on  Queatitms  of  Fact  — 
Review  by  Houae  of  Lords. 

Observation*  per  Lord  Chancellor 
(Loreburn)  in  a  case  depending  on  re- 
view of  a  finding  in  fact,  found  by 
both  the  Lord  Ordinary  and  the  Inner 
House. 
The  case  is  reported  ante  ut  avupm. 

Windram  and  Others,  the  owners  of  the 
sailing  ship  "  Buccleuch,"  appealed  to  the 
House  of  Lijrds. 

At  the  conclusion  of  the  appellants'  argu- 
ment, the  respondents  not  being  called 
upon — 

Lord  Chancellor— The  only  point  that 
was  raised  in  this  appeal  was  whether  the 
lights  of  the  sailing  snip  "Buccleuch"  were 
what  they  ought  to  have  been,  or  whether 
they  were  so  dim  and  imperfect  for  one 
reason  or  another  that  the  vessel  must  be 
held  to  blame  on  that  accounts 

Tlie  question  is  wholly  one  of  fact,  and 
there  is  a  Jgi'eat  deal  of  contradiction  of 
evidence.  There  is  a  finding  against  the 
"Buccleuch"  on  this  point  not  only  of  the 
Lord  Ordinary  but  also  of  all  the  Lords  of 
Session  in  the  Inner  House,  and  it  would 
be  a  strong  thing  for  this  House  to  differ 
upon  a  point  which  is  exclusively  a  point  of 
fact  witn  the  findings  of  both  Courts  below. 
Were  the  matter  entirely  rea  integra,  I 
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should  ag^e  with  the  learned  Judees  in 
the  Oourt  of  Session  that  it  was  a  difficult 
case,  but  I  think  myself  I  should  still  have 
come  to  the  same  conclusion  that  they  have 
done,  namely,  that  the  insufficiency  of  the 
lights  was  established.  I  attach  particular 
importance  to  the  evidence  as  to  the  con- 
dition of  the  lighte  after  the  collision, 
although  it  was  tuter  the  collision,  and  for 
my  own  part  I  attach  some  importance  to 
the  fact  that  the  Dutch  pilot  who  was  on 
board  the  "Buccleuch"  was  not  called  as  a 
-witness,  and  his  absence  was  not  accounted 
for. 

Viewing  the  matter  from  the  point  of 
view  of  the  third  Court  that  has  had  to 
consider  the  facts,  I  feel  it  would  be  im- 
proper for  us  to  dissent  from  the  judgments 
which  resulted  in  the  order  appealed  from, 
and  I  think  therefore  the  appeal  should  be 
dismissed. 

Lord  Macnaohten— I  also  feel  that  it  is 
impossible  to  differ  from  the  conclusion  at 
which  the  learned  Judges  in  Scotland  have 
arrived. 

Lord  Jambs  of  Hereford,  Lord 
Robertson,  and  Lord  Atkinson  con- 
curred. 

Their  Lordships  dismissed  the  appeal 
with  expenses. 

Counsel  for  Appellants — Butler  Aspinall, 
K.C— Home.  Agents— Webster,  Will,  & 
Company,  S.S.C,  Edinburgh— Rawle,  John- 
stone, &  Company,  London. 

Counsel  for  Respondents — Sir  R.  Pinlay, 
K.C— Pickford,  K.C.— Spens.  Agents— J. 
&  J.  Boss,  W.S.,  Edinburgh  —  Thomas 
Cooper  &  Company,  London. 


Thunday,  June  28. 

(Before  the  Lord  Chancellor  (Lorebnm),  Lord 
James  of  Hereford,  and  Lord  Robertson.) 

INVBRARITY  v.  FORFARSHIRE 
COUNTY  COUNCIL. 

(In  the  Court  of  Session,  March  10,  1901, 
reported  41  S.L.R.  434,  and  6  F.  668.) 

Public  Health — Speeial  Drainage  District 
—  Assessment  —  Expenses  of  Formina 
Special  Drainage  District — Pvblic  Health, 
(Scotland)  Act  1897  (60  and  61  Vict.  cap. 
88),  sec.  133. 

When  a  special  drainage  district  is 
formed  in  a  county,  the  local  authority 
is  entitled  under  section  133  of  the 
Public  Health  (Scotland)  Act  1887,  to 
levy  within  the  special  district,  an 
assessment  to  raise  a  fund  to  meet  the 
expenses,  including  legal  expenses,  pro- 
perly incurred  in  the  formation  of  the 
special  district  but  prior  to  its  formation. 
The  case  is  reported  ante  ut  supra. 

Inverarity,  pursuer   and   reclaimer,  ap- 
pealed to  the  House  of  Lords. 
vol,,  xun. 


The  Public  Health  (Scotland)  Act  1807 
enacts —  "...  where  any  special  drainage 
district  has  been  formed  under  this  Act  or 
any  of  the  Acts  hereby  repealed,  the  ex- 
pense incurred  by  the  local  authority  for 
sewerage  or  drainage  within  the  same  or 
for  the  purposes  thereof,  and  the  sums 
necessary  for  payment  of  any  money 
borrowed  therefor  either  before  or  after 
the  passing  of  this  Act,  together  with  the 
interest  thereof,  shall  be  paid  out  of  a 
special  sewer  assessment  which  the  local 
authority  shall  raise  and  levy  on  and 
within  such  .  .  .  special  district,  in  the 
same  manner  and  with  the  same  remedies 
and  modes  of  recovery  as  are  hereinafter 
provided  for  the  public  health  general 
assessment. " 

At  delivering  judgment — 

Lord  Chanceux>r — In  my  opinion  this 
appeal  fails  because  the  expenses  in  ques- 
tion can  fairly  be  described  as  expenses 
incurred  for  the  purposes  of  the  special 
drainage  district.  I  think  the  true  con- 
struction of  section  133  of  the  Public  Health 
Act  1897  is  that  the  words  "purposes  there- 
of" mean  purposes  of  the  special  drainage 
district.  I  have  nothing  further  to  add  to 
the  exhaustive  opinions  expressed  by  the 
learned  Judges  in  the  Court  of  Session. 

Lord  Jambs  of  Hereford — The  main 
point  involved  in  this  case  is  when  explained 
simple  and  clear. 

The  appellant,  the  pursuer  in  the  Court 
below,  held  estates  in  the  Brechin  District 
of  the  county  of  Forfar.  The  Brechin  Dis- 
trict Committee  of  the  County  Council 
determined  to  form  a  special  drainage 
district  called  Hillside,  which  would,  for 
the  purposes  of  drainage,  be  carved  out  of 
the  Brechin  District,  and  such  Hillside  Dis- 
trict was  duly  formed.  Certain  legal 
expenses  were  incurred  incidentally  to  and 
before  the  formation  of  the  Hillside  District. 
The  amount  of  such  expenses  was  by  a 
i«8olution  dated  6th  October  1901  assessed 
and  imposed  upon  this  district. 

The  main  question  involved  in  the  case  is 
whether  the  assessment  so  made  ought  to 
have  fallen  on  the  whole  Brechin  District 
or  upon  the  Hillside  District  formed  out  of 
it,  and  the  solution  of  such  question  depends 
upon  the  construction  to  beput  upon  the 
l&rd  section  of  the  Act  of  18w7,  ana  especi- 
ally upon  the  provision  that  where  any 
special  drainage  district  has  been  formed 
the  expense  incurred  by  the  local  authority 
for  sewerage  or  drainage  within  .the  same 
or  for  the  purposes  therof,  &c.,  shall  be  paid 
out  of  a  general  sewer  assessment  to  be 
levied  within  such  district. 

Now,  the  Lord  Ordinary  found  that  the 
resolution  of  the  respondents  to  impose  the 
said  assessment  was  intra  vires,  and  that 
the  Hillside  District  was  liable  to  discharge 
the  expenses  in  question.  The  learned 
Judges  of  the  Court  of  Session  concur  in 
this  view,  holding  that  the  words  "where 
any  special  drainage  district  has  been 
formed  "  do  not  limit  liability  for  expenses 
to  those  incurred  after  the  formation  of  the 
district,  and  also  that  the  words  "or  for 
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the  purposes  thereof"  may  include  legal 
and  preliminary  expenses.  This  reading 
and  application  of  the  Act  seems  to  me  to 
be  reasonable  and  correct,  and  therefore 
my  opinion  is  that  the  judgment  should 
be  amrmed.  ,        , 

There  were  some  minor  points  raised^  in 
the  argument  in  the  Court  below  which 
seem  also  to  have  been  correctly  dealt  with, 

liie  appeal  should  be  dismissed. 

LoBD  RoBKBTSON— I  am  entirely  satisfied 
of  the  soundness  of  this  decision.  The  em- 
powering section  (section  133),  in  virtue  of 
which  this  assessment  has  been  made,  allows 
the  County  Council  to  assess  the  Hillside 
Distnct  for  certain  purpiMes.  It  seems  to 
me  that  the  opinions  of  Xord  M'Laren  and 
Lord  Kinnear  supply,  in  very  few  words, 
a  complete  answer  to  the  only  plausible 
argument  of  the  appellant,  and  I  intend 
to  imitate  their  Lordships'  brevity.  The 
initial  words  beginning  "where  any"  are 
satisfied  by  reference  to  the  time  of  making 
the  assessment  and  have  no  relation  to  the 
time  when  the  expense  assessed  for  has 
been  incurred.  The  expense  now  in  dispute 
ia  within  the  words,  and  I  think  it  is  also 
in  accordance  with  the  system  of  setting-up 
districts  that  it  should  be  borne  by  the  new 
district  which  has  by  those  means  obtained 
independence. 

Their  Lordships  dismissed  Uie  appeal 
with  expenses. 

Counsel  for  the  Appellant  —  The  Lord 
Advocate  (Shaw,  K-CT.)  —  B.  A.  Cohen. 
Agents  —  St  Clair  Swanson  k,  Manson, 
W.S.,  Edinburgh  — A.  &  W.  Beveridge, 
Westminster. 

Counsel  for  the  Respondents  —  Horace 
tLVvej,  K.C.— Adamson.  Agents— J.  &;  J. 
Galletly,  S.S.C,  Edinburgh  —  Grahames, 
Currey,  &  Spens,  Westminster. 


OOUBT  OF  SESSION. 


Thurtday,  June  7. 


FIRST    DIVISION. 

[Lord  Johnston,  Ordinary  in 
Exchequer  Causes. 

INLAND  REVENUE  v.  GIBB. 
Revenue  — Income  Tax  {Schedule  D)  — 
Moneys  Held  by  Pereon  in  Bejnresenta- 
tive  Capacity— ■lAst  to  he  Furnished  by 
Person  not  Himself  Directly  Chargeabu 
—  Whether  Statement  of  Profits  Necessary 
or  merely  Name  and  Address— Income 
Tax  Act  1842  (6  and  6  Vict.  cap.  36), 
seca.  42  and  61. 

The  Income  Tax  Act  1842  provides, 
sec.  42,  that  in  the  case  of  a  trustee  or 
agent  who  is  in  receipt  of  profit,  &c., 
belonging  to  another,  and  who  is  not 
himself  directly  chargeable  with  duty, 
it  shall  be  sufficient  if  he  delivers  a  list 
"  in  the  manner  hereinafter  required  of 


the  name  and  residence  **  of  the  persona 
entitled  thereto. 

Section  61  provides  that  every  person 
who  shall  be  in  receipt  of  any  monev 
belonging  to  another  for  which  such 
other  person  is  chargeable  shall  "de- 
liver in  manner  before  directed  a  list 
in  writing,  in  such  form  as  this  Act 
requires,  signed  by  him,  containing  a 
true  and  correct  statement  of  all  such 
money,  value,  profits,  or  gains,  and  the 
name  and  place  of  abode  of  every  person 
to  whom  tne  same  shall  belong.  .  .  ." 

A  firm  of  underwriters  on  being 
asked  to  furnish  a  list  in  terms  m 
section  51  of  the  Income  Tax  Act  1842 
containing  the  profits  due  to  their  con- 
stituents, declined  to  do  so,  holding  that 
under  section  42  of  the  Act  thev  were 
not  bound  to  do  more  than  furnish 
a  list  containing  their  names  and 
addresses. 

Held    that    the   underwriters    were 
bound  to  furnish  the  list  called  for  con- 
taining  the  jjroflts,  section   42   being 
merely  a  proviso  on  preceding  sections, 
and  referring  shortly  to  the  list  required 
by  section  61  and  not  restrictang  the 
scope  of  such  list. 
The  Income  Tax  Act  1842  (6  and  0  Vict.  cap. 
36)  [after  providing  (section  41)  for  trustees 
and    guardians   of   incapacitated   persons 
being  charged]  enacts,  section  42— "Pro- 
vided  alwajrs  that   no  trustee  who  shall 
have  authorised  the  receipt  of  Uie  profits 
arising  from  trust  property  by  the  person 
entitled    thereunto,    or   by   the   agent   of 
such    last-mentioned    person,   and    which 
person   shall    actually   receive    the   same 
under  such  authority,  nor  any  agent  or 
receiver  of  staj  person  being  of  nili  age 
and    resident  in  Great   BriUun,  .  .  .  who 
shall  return  a  list  in  the  manner  herein- 
after required  of  the  name  and  residence  of 
such  person,  shall  be  required  to  do  anv 
other  act  for  the  purpose  of  assessing  such 
person.  .  .  ." 

Section  51  enacts — "EJvery  person  who 
shall  be  in  receipt  of  money  or  value,  or 
the  profits  or  gains  arising  from  any  of  the 
sources  mentioned  in  this  Act,  of  or  belong- 
ing to  any  other  person,  in  whatever 
character  the  same  shall  be  received,  for 
which  such  other  person  is  chargeable 
under  the  regulations  of  this  Act,  or  would 
be  so  chargeable  if  he  were  resident  in 
Great  Britain,  shall  within  the  like  period 

Srepare  and  deliver,  in  manner  Defore 
irected,  a  list  in  writing  in  such  form  as 
this  Act  requires,  signeaby  him,  contain- 
ing a  true  and  correct  statement  of  all  such 
money,  value,  profits,  or  ^ins,  and  the 
name  and  place  of  abode  <»  every  person 
to  whom  tne  same  shall  belong,  together 
with  a  declaration  whether  such  person  is 
of  full  age,  ...  in  order  that  such  person, 
according  to  a  statement  to  be  delivered  as 
herein  mentioned,  may  be  charged  either 
in  the  name  of  the  person  delivering  such 
list,  if  the  same  shall  be  so  changeable,  or 
in  the  name  of  the  person  tp  whom  such 
property  shall  belong,  if  of  full  age,  and 
resident  in  Great  Britain,  and  the  same  be 
so  chargeable  by  this  Act,  ,  .  ," 
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On  6th  July  1906  Hugh  Oibb,  100  Hope 
Street,  G-lasfow,  acting  or  representative 
partner  of  tne  firm  of  Cayzer,  Irvine,  k, 
Company,  underwriters,  Glasgow,  was 
citea  to  appear  to  answer  to  an  information 
by  the  Lord  Advocate  on  behalf  of  His 
Majesty,  under  the  Income  Tax  Acts,  6  and 
6  Vict  cap.  35, 16  and  17  Vict.  cap.  34,  and 
4  Edw.  Vn,  cap.  7. 

The  information  bore— "That  Hugh  Gibb, 
No.  100  Hope  Street,  Glasgow,  acting  or 
representative  partner  of  the  firm  of  Cayzer, 
Irvine,  &  Company,  underwriters,  Glasgow, 
the  said  firm  being  persons  in  receipt  of 
naoney,  value,  profits,  or  gains  of  or  belong- 
ing to  other  persons,  and  chargeable  under 
Scnednle  (D)  of  the  Income  Tax  Act,  16  and 
17  Vict,  cap,  34,  for  the  year  ending  the 
5th  day  of  April  in  the  year  1006,  in  terms 
of  4  ^w.  VII,  cap.  7,  and  being  bound 
in  terms  of  the  Income  Tax  Acts,  and  in 
particular  of  section  61  of  the  Income  Tax 
Act  (6  and  6  Vict.  cap.  36),  to  prepare  and 
deliver  to  the  proper  person  appointed  to 
receive  the  same,  at  nis  office,  a  list  in 
writing  containing  a  true  and  correct 
statement  of  all  such  money,  value,  profits, 
or  gains,  and  the  name  and  place  of  abode 
or  residence  of  every  person  to  whom  the 
same  belonged,  with  relative  declarations, 
has  refused  or  neglected  to  deliver  to  .  .  . 
a  list  in  writing  containing  a  true  and 
correct  statement  of  all  money,  value, 
profits,  or  gains  of  or  belonnng  to  any 
other  person  and  chargeable  under  Schedule 
(D)  of  the  Income  Tax  Act  16  and  17  Vict. 
cap.  34,  for  the  year  ending  the  6th  day  of 
April  in  the  year  1905,  in  terms  of  4  Edw. 
VII,  cap.  7,  and  received  by  the  said  firm, 
and  the  name  or  place  of  alxide  or  residence 
of  every  person  to  whom  the  same  belonged, 
with  relative  declarations,  contrary  to  the 
provisions  of  the  Income  Tax  Act  (5  and  6 
Vict.  cap.  36),  and  particularly  of  sections 
51  and  66  thereof ;  whereby  the  said  Hugh 
Gibb  has  forfeited  the  sum  of  £50." 

Gibb  pleaded  not  guilty  and  lodged 
defences. 

In  his  defences  he  stated— "Cayz«r, 
Irvine,  &  Company  are  steamship  owners 
in  Glasgow,  but  they  also  act  as  insiirance 
brokers  and  imderwriting  agents  under 
mandates  authorising  them  to  underwrite 
risks  for  a  number  of  underwriters  all  resi- 
dent in  Great  Britain.  .  .  .  Each  of  the  said 
underwriters  is  en  gaged  inother  trades,  busi- 
nesses, or  concerns  falling  within  Schedule 
D  of  the  Income  Tax  Act  1842,  and  several 
of  them  are  also  engaged  in  other  under- 
writingtransactionsthroughotherag^encies. 
The  profits  of  said  underwriters,  which  are 
chargeable  for  income  tax,  can  be  ascer- 
tains therefore  only  after  there  has  been 
deducted  or  set  off  against  the  profits  ac- 
quired in  the  said  concerns,  the  excess  of 
uie  loss  sustained  in  any  other  of  the  said 
concerns  over  and  above  the  profits  thereof. 
.  ,  .  No  form  is  prescribed  hj  the  Income 
Tax  Acts  appropriate  for  making  the  return 
called  for,  and  the  sections  of  the  statute 
founded  on  in  the  information  are  not  in- 
tended to  and  do  not  apply  to  the  case  of 
the  respondent.  The  business  carried  on 
\^  the  said  Cayzer,  Irvine,  &  Company  is 


similar  to  that  carried  on  in  all  cases  of 
brokerage  of  every  kind,  where  one  person 
employs  another  to  do  business  for  him, 
on  the  understanding  that  the  person  em* 
ployed  accounto  to  the  client  for  the  profit, 
if  any,  arising  from  theclient'sown  business. 
In  such  cases  of  brokerage  section  51  of  the 
Act  has  not  been  applied,  and  is  not  applic- 
able." 

The  liord  Advocate  lodged  answers,  in 
which  he  stated,  wder  aha — "On  behalf 
of  the  underwriters  for  whom  they  act  and 
take  payment  of  premiums  and  to  whom 
they  are  bound  to  account,  Messrs  Cayzer, 
Irvine,  &  Company  are  each  year,  and  were 
in  the  year  libelled,  in  receipt  of  money  or 
value  or  profits  or  gains  belonging  to  the 
said  undernrriters,  and  charg^eable  with 
income  tax.  .  .  .  The  notice  which  was 
duly  given  on  17th  March  1005  by .  .  .  was  in 
a  form  prescribed  and  approved  of  by  the 
Board  of  Inland  Revenue.  Asprovided  by 
the  Taxes  Management  Act  18^,  notices  of 
demand  or  other  documents  required  to  be 
used  in  assessing,  charging,  levying,  and 
collecting  duties  are  to  be  made  out,  drawn, 
and  prepared  according  to  forms  prescribed 
and  supplied  or  approved  by  the  Board 
from  time  to  time. 

The  defender  pleaded  — "  On  a  sound 
construction  of  the  sections  of  the  statute 
founded  on  in  the  information,  and  in  the 
circumstances  condescended  on,  the  re- 
spondent is  not  bound  to  furnish  the  list 
required." 

The  nature  of  the  list  which  the  defender 
was  called  upon  to  fill  up  appears  from  the 
following  excerpt: — 

"Description  of  every  person  for  whom  the 

said  firm  act  as  Trustee,  Agent,  Receiver, 

Guardian,  Tutor,  Curator,  or  Committee 

in  relation  to  profits  arising  from  Trade, 

Profession,     Foreign     Possessions,     and 

Securities,  or   other  profits    chargeable 

under  Schedule  D,  viz.— 

"First.  Persons  of  full  age  and  resident 

in  the  United  Kingdom,  or  married 

women  living  with  their  husbands, 

in  receipt  of  the  profits : — 


Names. 

Place  of  Abode  or  Rusldence. 

Amount  of  Profiti. 

£ 

'■'  I  declare  the  profits  of  the  above  persons 
are  chargeable  on  them  respectively." 
On  17th  March  1906  the  Lord  Ordinary  in 
Exchequer  Causes  (Johnston)  pronounced 
thisinterlocutor:— "Findsthatthedefender, 
as  representing  Messrs  Cayzer,  Irvine,  & 
Company,  is  bound  to  deliver  the  liste 
demanded  of  the  names  of  the  persons  for 
whom  his  firm  conduct  the  business  of 
underwriting  in  the  manner  described  on 
record,  with  their  addresses,  but  is  not 
bound  to  include  in  such  lists  the  amount 
of  profit  efEeiring  to  each :  Accordingly 
dismisses  the  information  as  laid:  Finds 
neither  party  liable  in  expenses,  and 
decerns." 

Opinion.  — "  Messrs   Cayzer,    Irvine,    & 
Company,  who  are  primarily  shipowners. 
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but   who    also    act   as   marine   insurance 
brokers  and  underwriting  agents  in  Glas- 

?:ow,  conduct  a  business  in  underwriting, 
he  particulars  of  which  are  as  follows  :— 
A  number  of  constituen  ts  grant  them  letters 
of  authority  under  which  each  respectively 
authorises  the  firm  'to  underwrite  as  my 
agent,  in  my  name  and  for  my  account,'  a 
sum  not  exceeding  £  on  each  risk,  and  '  to 
sign  for  meand  in  my  name  the  stamped  poli- 
cies of  insurance,'  and  '  to  adjust,  compro- 
mise, and  settle  all  losses,  averages,  returns, 
or  claims  arising  thereon,  and  to  defend  at 
law  or  refer  to  arbitration  disputed  claims.' 
The  letter  of  authority  then  concludes — 
'You  are  to  render  me  in  the  month  of 
January  in  each  year  the  usual  statements 
of  your  underwriting  transactions  on  my 
behalf,  retaining  sucn  a  sum  in  your  hands 
as  you  consider  necessary  to  provide  for 
possible  losses  upon  all  risks,  say  an  amount 
equal  to  three  total  losses,  and  crediting 
my  account  with  the  bank  interest  allowed 
for  same.' 

"Messrs  Cayzer,  Irvine,  &;  Company 
were  to  receive  a  commission  of  10  per 
cent,  on  any  profit  accruing  from  the 
account.  And  tne  authority  was  to  remain 
in  force  till  cancelled  in  writing,  but  Messrs 
Oayzer,  Irvine,  &  Company  might  close  the 
account  at  discretion. 

"It  is  clear,  therefore,  that  were  a  con- 
stituent of  Messrs  Cayzer,  Irvine,  &  Com- 
pany carr^^ng  on  this  business  himself  with- 
out their  intervention,  he  would  be  liable 
to  income  tax  under  Schedule  D,  and  there 
would  be  no  difficulty  arising  from  the 
peculiar  character  of  the  business  in  asses- 
sing^  him  under  the  rule  of  The  Scottish 
Unum  and  National  Insurance  Company 
■V.  Inland  Revenue,  16  R.  461. 

"Further,  I  think  that  there  can  be  no 
doubt  that  Messrs  Cayzer,  Irvine,  &;  Com- 
pany are  the  agents,  in  the  sense  of  the 
Income  Tax  Acts,  of  each  constituent  for 
whom  they  act  under  the  authority  of  the 
mandate  above  quoted, 

"Now,  the  Inland  Revenue,  dealing  with 
Mr  Hugh  Gibb  as  the  representative  partner 
of  the  firm  of  Cayzer,  Irvine,  &  Company, 
on  the  assumption  that  the  said  firm  are 

Eersons  in  receipt  of  profits  or  gains  of  or 
elonging  to  other  persons,  and  chargeable 
under  Schedule  D  of  the  Income  Tax  Act 
1863  for  the  year  ending  6tb  April  1005,  and 
as  such  are  bound  in  terms  01  the  Income 
Tax  Acts,  and  particularly  of  section  61  of 
the  Income  Tax  Act  1842,  to  deliver  to  the 
assessor  a  list  in  writing  containing  a  true 
and  corrrect  statement  of  all  such  profits  or 
gains,  and  the  name  and  place  of  abode  of 
every  person  to  whom  the  same  belong, 
with  relative  declarations,  have  demanded 
from  Mr  Gibb  such  list,  and  he  having 
refused  to  deliver  the  same  thev  sue  him 
for  penalties  under  section  55  of  the  Income 
Tax  Act  1842.  On  a  consideration  of  the 
various  sections  of  this  statute  I  have  come 
to  be  of  opinion  that  Mr  Gibb  is  bound  to 
deliver  a  list  of  the  persons,  with  their 
places  of  abode,  on  behalf  of  whom  his  firm 
acts  in  the  manner  above  mentioned,  but  is 
not  bound  to  include  a  statement  of  the 
profits  or   gains   for  which   hie   firm  are 


accountable  to  each  such  person. 

"Thei-e  are  a  number  of  sections  of  the 
Act  of  1842  commencing  with  section  40 
which  bear  upon  the  duties  incumbent  upon 
agents  under  the  statute,  and  I  do  not 
think  that  there  would  be  much  difficulty 
in  solving  the  question  submitted  to  ^e 
Court  but  for  a  discrepancy  between  the 
42nd  and  6l8t  sections. 

"Agents  under  the  statute  may  be  in 
two  positions.  Either  thejr  may  be  them- 
selves chargeable  to  duty  in  place  of  the 
Srincipal,  or  their  principal  may  be  himself 
irectly  chargeable.  In  the  former  case 
they  must  give  the  Inland  Revenue  such 
return  of  profits  as  the  individual  con- 
stituent would  require  to  do,  with  a  view 
to  being  assessed  on  his  behalf.  But  in  the 
latter  case  I  think  that  their  duty  is 
limited  to  apprising  the  Inland  Revenue  of 
the  fact  of  tneir  constituent's  chargeability 
in  order  that  the  Inland  Revenue  may  see 
that  their  constituent  makes  the  proper 
return  with  a  view  to  his  being  himself 


"  Section  41  of  the  Income  Tax  Act  1842 

Srovides  for  the  case  of  persons  under 
isability  whose  trustees  or  guardians,  and 
of  non-residents  whose  agents,  are  directly 
chargeable,  and  such  trustees  or  guardians 
and  agents  must  do  everything  required  by 
the  Act  in  order  to  the  assessing  of  such 
persons  to  the  duties  granted  by  uie  Act. 

"  But  section  42  provides  that  no  a^nt  of 
any  person  of  full  age,  resident  in  the 
United  Kingdom,  and  not  under  disability, 
'who  shall  return  a  list  in  the  manner 
hereinafter  required  of  the  name  and  resi- 
dence of  such  person,  shall  be  required  to 
do  any  other  act  for  the  purpose  of  assessing 
such  person,'  unless  the  Conmaissioners 
shall  require  his  testimony  in  pursuance 
of  the  powers  and  authorities  g^ven  by 
the  Act. 

"I  pass  over  the  intervening  sections, 
and  come  to  section  51,  which  provides 
that  every  person  who  shall  be  in  receipt 
of  profits  or  ^ains  '  arising  from  any  of  the 
sources  mentioned  in  the  Act,  of  or  belong- 
ing to  any  other  person,  in  whatever 
character  the  same  shall  be  received,  for 
which  such  other  person  is  chargeable 
under  the  reg^ulations  of  this  Act,  shall 
deliver  a  list  m  writing,  in  such  form  as 
the  Act  requires,  signed  by  him,  containing 
a  true  and  correct  statement  of  all  such 
profits  or  gains,  and  the  name  and  place  of 
abode  of  every  person  to  whom  the  same 
shall  belong,  together  with  a  declaration 
whether  such  person  is  of  full  age,  or  a 
married  woman,  or  resident  in  the  United 
Kingdom,  or  under  disability,  'in  order 
that  such  person,  according  to  a  statement 
to  be  delivei-ed  as  herein  mentioned,  may 
be  charged,  either  in  the  name  of  the  person 
delivering  such  list  if  the  same  shall  be  so 
chargeable,  or  in  the  name  of  the  person  to 
whom  such  property  shall  belong^if  of  foU 
age  and  resident  in  the  United  King;dom, 
and  the  same  be  so  chargeable  by  thisAct.' 

"Now,  if  this  section  had  stood  alone 
there  would  have  been  no  doubt  that  Messrs 
Cayzer,  Irvine,  &  Company  are  in  receipt  of 
profits  or  gains  arising  from  one  OT  the 
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sources  mentioned  in  the  Act,  of  or  belong- 
ing to  other  persons  their  constituents,  and 
must  deliver  the  lists  demanded,  not  only 
of  the  names  and  addresses  of  such  con- 
stituents, but  of  the  profits  or  gains  to 
which  the;jr  are  entitled,  and  that  whether 
such  constituents  are  sui^'uris  and  resident 
or  not. 

"  But  I  cannot  ignore  the  distinct  state- 
ment of  section  42,  which,  in  the  case  of 
the  Aui  juris  and  resident  principal,  limits 
the  duty  of  the  agent  to  giving  the  name 
and  address  of  his  principal. 

"  I  think  that  the  full  measure  of  section 
51  was  really  only  intended  for  the  case 
'where  the  agent  is  directly  assessable,  and 
that  it  is  limited  by  section  42,  where  the 

Srincipal  himself  and  not  the  agent  is 
irectly  assessable.  But  whether  this  be 
so  or  not,  the  rule  in  iDter{>reting  a  taxing 
statute  in  all  its  details  is  in  favour  (S 
freedom  from  obligation  unless  it  is  ex- 
pressly and  clearly  imposed,  and  I  cannot 
say  that  that  is  expressly  and  clearly  im- 
posed as  a  duty  which,  though  within  the 
terms  of  one  section,  is  within  the  exception 
of  another  section  of  the  same  Act. 

"And  though  section  190,  Schedule  (G) 
XVI,  is  quoted  in  support  of  the  Crown's 
contention,  I  think  that  it  really  supports 
my  conclusion.  For,  after  providing  for 
the  cases  in  which  lists  containing  names 
and  addresses  only  are  required,  it  winds 
up  with  these  words,  as  if  providing  for  a 
special  class  of  case  within  the  general 
category,  'and  where  any  person  before 
described  is  accountable  for  the  duty  to  be 
charged  in  respect  of  the  property  or  profits 
of  ouiers,  sucn  lists  as  aforesaid  shall  be 
delivered,  together  with  the  required  state- 
ment of  such  profits.' 

"  I  shall  therefore  find  that  Mr  Gibb,  as 
representing  Messrs  Cayzer,  Irvine,  &  Com- 
panv,  is  bound  to  deliver  the  lists  demanded 
of  the  persons  for  whom  his  firm  conduct 
the  business  of  underwriting  in  the  manner 
described,  with  their  addresses,  but  is  not 
bound  to  include  in  such  lists  the  amount 
of  profit  effeiring  to  each;  and  I  shall 
accordingly  dismiss  the  information  as  laid, 
finding  neither  party  liable  in  expenses." 

The  Lord  Advocate  reclaimed,  and  argued 
— Section  51  of  the  Income  Tax  Act  1842 
declared  that  the  list  must  contain  a 
statement  of  profits  as  well  as  the  name 
and  residence  of  the  person  to  whom 
the  same  belonged  —  Dowell's  Income 
Tax  Laws  (5th  ed.),  pp.  50  and  51  (Note 
b,  j>.  51).  Section  ^  was  a  proviso  to 
section  41,  and  merely  absolved  an  agent 
who  had  given  in  a  list  "in  the  manner 
hereinafter  required"  from  doing  any  other 
act.  The  words  "from  doing  any  other 
act"  did  not  mean  that  they  were  not  to 
fill  in  the  profits  as  required  by  section  51. 
Section  41  referred  to  the  case  of  an  agent 
(1)  for  an  incapacitated  jperson,  and  (2)  for 
a  non-resident  person.  Such  an  agent  had 
to  stand  in  his  principal's  place,  while  sec- 
tion 42  referred  to  the  cose  of  an  agent  for 
persons  sui  juria  and  resident  in  Great 
Britain.  Such  agents  were  to  be  dealt  with 
as  agents  and  not  as  principals.  Such 
agente  were  required  by  section  61  to  insert 


in  the  lists  to  be  delivered  a  statement  of 
the  "money,  value,  profits,  or  gains"  due 
to  their  principals  as  well  as  their  names 
and  addresses,  out  they  were  not  required 
to  do  more,  e.g.,  to  g^ve  testimony,  unless 
called  on  to  do  so.  Vide  also  section  190, 
Schedule  G,  rule  16  (3),  (6) ;  Dowell,  op.  cit., 
p.  260.  The  form  01  Schedule  G  appended 
to  the  1842  Act  was  taken  from  Schedule  G 
annexed  to  the  Act  of  1806  (43  Geo.  Ill,  c. 
65).  The  form  used  was  that  directed  by 
the  Taxes  Management  Act  1880  (43  and  A 
Vict.  c.  19),  section  15  (2) ;  vide  Dowell,  op. 
cit.,  p.  325. 

Argued  for  respondent — Profits  in  the 
bands  of  Cayzer,  Irvine,  &  Company  were  in 
the  same  position  as  profits  in  the  nands  of 
a  stockbroker.  Cayzer,  Irvine,  &  Company 
were  really  insurance  brokers,  and  an  in- 
surance broker  was  not  bound  to  g^ve  in  a 
list  of  the  profit  due  to  his  client.  Section 
100  of  the  Income  Tax  Act  1842  provided 
for  the  computation  of  the  duty  on  profits ; 
the  duty  was  to  be  on  the  proflt>  not  on  the 
gross  return.  That  being  so,  Cayzer, 
Irvine,  &  Company  could  not  make  the 
return  required,  as  their  clients  alone  knew 
whether  tneir  ventures  had  been  profitable 
or  not,  and  what  was  the  average  amount 
of  their  profit  in  view  of  their  other  trans- 
actions. 

Lord  Pbbsidkmt — Messrs  Cayzer,  Irvine, 
&  Company,  in  addition  to  other  business, 
act  as  underwriters,  and  they  underwrite 
not  only  in  their  own  name  but  also  for 
certain  other  people  under  a  form  of  con- 
tract between  them,  by  which  Messrs 
Cayzer,  Irvine,  &  Company  are  constituted 
agents  for  those  other  people  to  the  extent 
of  binding  them  to  any  risk  which  to  Messrs 
Cayzer,  Irvine,  &  Company  seems  good, 

Srovided  alwa]^  that  the  sum  of  each  in- 
ividual  risk  is  not  to  exceed  a  certain 
amount,  and  with  certain  other  provisions 
as  to  the  division  of  profits  whicn  may  be 
made  out  of  the  business.  Messrs  Cayzer 
settle  with  these  people  for  whom  they 
underwrite,  and  at  the  end  of  the  year 
they  draw  out  a  statement  of  the  balance 
of  profit  and  loss,  and  if  there  is  a  balance 
of  profit  they  after  retaining  in  their  own 
hands  for  security  a  sum  of  money  equiva- 
lent to  what  would  have  to  be  paid  under 
three  total  losses,  hand  over  the  remaining 
surplus  to  the  person  for  whom  they  under- 
write under  deduction  of  the  commission 
which  they  stipulate  for. 

Now  the  Inland  Revenue  has  asked  Messrs 
Cayzer  to  give  a  list  in  terms  of  section  51 
of  the  Income  Tax  Act  of  1842.  That  sec- 
tion says  that  every  person  who  shall  be  in 
receipt  of  any  money  or  value,  or  other 
profits  or  gams  arising  from  any  of  the 
sources  mentioned  in  the  Act,  of  or  belong- 
ing to  any  other  person,  in  whatever  char- 
acter the  same  shall  be  received,  for  which 
such  other  person  is  chargeable,  shall  with- 
in a  certain  period  prepare  and  deliver  a 
list  in  writing,  in  such  a  form  as  the  Act 
requires,  signeid  by  him,  containing  a  true 
and  correct  statement  of  aU  such  pro- 
fits or  gains,  and  the  name  and  place 
of  abode  of  every  person  to  whom  the 
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same  shall  belong,  together  with  a  declar- 
ation whether  such  person  is  of  full  age 
and  so  on.  Messrs  Cayzer  refused  to  g^ve 
the  list  referred  to  in  that  section,  conceiv- 
ing that  they  were  not  bound  to  do  so,  and 
the  Lord  Ordinary  has  refused  the  demand 
of  the  Inland  Bevenue  upon  this  ground. 
He  holds  that  a  list  must  be  g^ven,  but  that 
it  is  sufficient  if  that  list  contains  the  name 
and  address  without  giving  the  profits.  I 
cannot  agree  with  the  result  which  the 
Lord  Ordinary  has  come  to.  It  seems  to 
me  that  the  words  of  the  statute  are  plain 
beyond  all  expression.  There  is  no  doubt 
that  in  this  case  Messrs  Cayzer  are  in 
receipt  of  profits  or  gains  arising  from  the 
sources  mentioned  in  this  Act,  because  it 
is  the  profits  of  a  business  or  trade  or 
vocation,  namely,  insurance  underwriting, 
and  they  belong  to  some  other  person  who 
may  be  chargeable  under  the  Act,  and 
accordingly  the  words  of  the  section  seem 
to  apply  directly.  The  only  reason  why 
the  Lord  Ordinary  has  refused  the  applica- 
tion to  them  is  because  of  another  section 
altogether,  namely,  section  42.  Section  42 
is  a  proviso  upon  the  earlier  sections  before 
it.  It  provides  for  the  case  of  a  person  who 
is  not  in  the  position  in  which  other  trustees 
who  have  been  dealt  with  in  the  preceding 
sections  have  been  put,  namelv,  being  him- 
self directly  chargeable  with  the  duty  ;  but 
if  he  has  allowed  the  beneficiary  to  get  the 
money,  the  statute  says  it  shall  oe  sumcient 
if  he  delivers  a  list  in  the  manner  herein- 
after required,  with  the  name  and  residence 
of  such  person.  "In  the  manner  herein- 
after required"  of  course  refers  to  the  6l8t 
section  which  I  have  just  read.  I  think 
the  mistake  that  the  Lord  Ordinary  has 
fallen  into  is  that  he  has  taken  the  expres- 
sion "of  the  name  and  residence  of  such 
person  "  as  if  it  were  a  taxative  expression 
instead  of  a  merely  descriptive  expression. 
It  seems  to  me  that  thepohcy  of  the  statute 
is  extremely  simple.  The  furnishing  of  this 
list  does  not  conclude  the  question  whether 
the  parties  who  get  these  profits  will  be 
assessed  on  their  full  value  or  not.  They 
are  assessed  upon  the  value  of  their  profits 
or  gains.  If  the  gentlemen  who  get  the 
profits  of  the  underwriting  business  are 
carrying  on  other  business,  the  eventual 
return  to  the  Inland  Revenue  will  be  on  the 
result  of  these  businesses  taken  together. 
This  section  gives  the  Revenue  authorities 
a  very  valuaole  check  upon  such  returns. 
The  point  was  urged,  that  when  you  go  to 
Schedule  6,  there  is  no  actual  column  for 
profits,  and  therefore  you  could  not  be 
asked  to  make  a  return  in  that  form.  I 
think  the  Solicitor-General  quite  satisfied 
us  that  the  historical  reason  for  the  sche- 
dule being  in  that  form  was  that  there  had 
been  a  sup,  that  it  had  not  been  noticed 
that  section  61  was  a  departure  from  the 
earlier  section  with  which  it  corresponds, 
and  that  the  proper  alteration  has  not  been 
made  in  the  schedule. 

I  am  for  recalling  the  interlocutor  of  the 
Lord  Ordinary  and  decerning  in  favour  of 
the  Grown. 


LoBD  M'Labkn — I  agree  with  your  Lord- 
ship. It  seems  to  me  that  section  51,  which 
is  the  section  founded  on  by  the  Inland 
Revenue  Department,  is  broad  enough  to 
apply  to  cases  of  mercantile  agency.  It 
contemplates  the  case  of  an  agent  who  is 
not  himself  chargeable  for  duty,  but  who 
has  money  in  his  hands,  or  passing  through 
his  hands,  which  is  of  the  nature  of  prcmt 
due  to  the  person  for  whom  he  acts.  Under 
that  section  it  is  perfectly  clear  that  the 
return  which  the  agent  delivers  is  a  return 
which  contains  not  only  the  names  and 
addresses  of  the  persons  for  whom  he 
acts,  but  also  the  amount  of  profits  which, 
according  to  his  books,  stands  at  the 
credit  of  that  person  or  those  persons. 
No  Government  or  Parliament,  probably, 
would  ever  think  of  asking  for  any  other  re- 
turn from  an  agent  than  what  he  is  able  to 
furnish  from  nis  own  books.  Whether 
there  be  any  deductions  which  the  recipient 
of  the  profit  is  entitled  to  credit  for,  or 
whether  on  a  balance  of  his  whole  transac- 
tions he  has  or  has  not  made  a  profit  for 
the  year  is  a  matter  entirely  outside  the 
knowledge  of  the  agent  and  with  which  he 
has  no  concern.  All  that  is  required  of 
him  is  to  g^ve  a  return  of  the  amount  of- 

Sroflts  or  money  in  his  hands.  The  Lord 
irdinar;^,  I  think,  is  in  agreement  with  the 
view  which  we  take  as  to  the  construction 
of  these  clauses.  But  then  he  has  come  to 
the  couclusion  that  it  must  be  controlled 
by  section  42.  I  may  observe  in  passing 
that  it  is  a  very  unusual  thing  to  find 
clauses  in  an  Act  of  Parliament  controlled 
by   a  previous  clause.     That   is  not  the 

feneral  mode  of  construction  of  Acts  of 
'arliament.  Then  there  is  this  other 
general  observation,  that  the  return  would 
be  a  very  useless  return  to  the  Inland 
Revenue  if  it  did  not  state  what,  if  any, 
were  the  amounts  of  money  belonging  to 
the  persons  in  question.  When  you  come 
to  look  at  section  42  it  would  seem  to  me, 
agreeing  with  your  Lordship,  that  it  is 
essentially  a  proviso  upon  a  previous 
section — section  41.  Section  41  drals  with 
the  case  of  persons  who  are  chaiweaUe 
with  duty  on  profits  which  do  not  bialong 
to  themselves,  but  are  only  held  by  them 
for  others  in  their  representative  capacity. 
Section  42,  in  contradistinction  to  section 
41,  provides  for  the  case  of  persons  who 
hold  such  profits,  but  who  are  not 
chargeable  for  those  profits.  There  is 
a  reference  to  subsequent  clauses  in 
the  words  "in  the  manner  hereinafter 
mentioned."  I  should  not  think  it  in  the 
least  necessary  to  set  out  at  full  length 
all  the  particulars  of  how  the  profit  was 
acquired.  It  is  enough  to  clearly  identify 
the  amount,  and  no  other  provision  can  bie 
found  except  in  section  61.  I  think  on  a 
sound  construction  it  means  just  the  list 
prescribed  in  section  51  with  its  particulars, 
neither  more  nor  less.  As  regards  the 
arg;ument  founded  on  Schedule  G,  there  is 
ample  reference  in  all  those  clauses  to 
Schedule  G.  What  the  statute  sets  out  is 
sufficiently  comprehensive  to  compel  Uie 
attention  of  the  person  making  the  return 
to  the  particulars  required   to  be  flUed 
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up  according  to  his  own  conscience  and 
judgment. 

I  agree  with  your  Lordship  that  we  ought 
in  this  case  to  sustain  the  contention  lor 
the  Crown,  and  to  hold  that  there  has  been 
a  failure  to  make  the  necessary  return. 

Lord  Kinnbas  and  Lobd  Pkabson  con- 
curred. 

The  Court  pronounced  this  interlocutor: — 
"  Recal  the  said  interlocutor:  Find  for 
the  pursuer  on  the  information  No  2  of 
process,  and  that  the  defender  as  repre- 
senting Messrs  Cayzer,  Irvine,  &  Com- 
Sany  is  bound  to  deliver  the  lists 
emanded  of  the  persons  for  whom  bis 
firm  conduct  the  business  of  under- 
writing, in  the  manner  described,  with 
the  names  and  addresses  of  such  persons, 
and  to  include  in  such  lists  the  amount 
of  profit  effeiring  to  each:  Adjudge 
the  defender  to  forfeit  and  pay  to  the 

Sursuer  the  sum  of  £50,  and  decern : 
Ind  the  pursuer  entitled  to  expenses," 
&;c. 

Counsel  for  Pursuer  and  Beclaimer — 
Solicitor^General  (Ure,  K.CA— A.  J.  Young. 
Agent — PhilipJ.  Hamilton  Orierson,  Solici- 
tor of  Inland  Revenue. 

Counsel  for  Defender  and  Respondent — 
Dean  of  Faculty  (Campbell,  K.(X)— R.  S. 
Home.  Agents— Webster,  Will,  &  Co., 
S.8.C. 


Wtdntiday,  June  13. 

FIRST    DIVISION. 

[Lord  Low,  Ordinary. 

HOPE  V.  THE  LAS8WADE  DISTRICT 

COMMITTEE  OF  THE  COUNTY 

COUNCIL  OF  MIDLOTHIAN    AND 

OTHERS. 

Loail  Goverwmenl— Title  to  Sue— Parish 
Council — Cowniy  CouticU— District  Com- 
mittee— Action  to  Determine  Position  of 
an  Admitted  Bight-of -Way— Bight  of 
Parish  Council  to  Take  up  Defence  0/ 
Action — Local  GovemTnent  (Scotland)  Act 
1801  (57  and  58  Vict.  cap.  58),  sees.  20  attd 
42. 

A  proprietor  of  lands  brought  an 
action  against  a  District  Committee  of 
a  County  Council  in  order  to  have  the 
position  of  an  admitted  public  right-of- 
way  determined.  The  District  Com- 
mittee did  not  defend,  but  the  Land- 
ward Committee  of  the  Parish  Council 
of  the  parish  in  which  the  right-of-way 
lay  sisted  themselves  as  defenders. 
Held  that  the  Landward  Committee 
had  no  title,  and  that  the  right  to  liti- 

gate   on   such   matters   lay  with   the 
lounty  Council  and  its  District  Com- 
mittee. 
Expenses— Parish  Council  Sisted  Defenders 
— Liability  for  Expenses  from  Imaging  of 
Minute  Craving  Sist  only — Action  to  De- 
term,in»  Position  of  Bight-of-Way, 


The  Landward  Committee  of  a  Parish 
Council  sisted  themselves  as  defenders 
to  an  action  to  determine  the  position 
of  an  admitted  right-of-way  within  the 
parish,   brought   against   the    District 
Committee  of  the  County  Council  who 
did  not  defend.    HeU  that  the  Land- 
ward Committee,  who  were  found  to 
have  no  title,  were  only  liable  in  ex- 
penses from  the  date  of  lodging  the 
minute  of  sist. 
The  Local  Government  (Scotland)  Act  1804, 
section  29,  inter  alia,  enacts — "A  parish 
council  may  repair  and  maintain  all  or  any 
of  the  public  ways  (not  being  highways 
or  footpaths  at  the  side  of  a  hignway  wiui- 
in  the  meaning  of  the  Roads  and  Bridges 
(Scotland)  Act  1878)  within  the  parish,  and 
the  expense  of  such  repair  and  maintenance 
shall  be  defrayed  out  of  the  special  parish 

rate "  r  r- 

Section  42,  sub-section  1,  provides — "It 
shall  be  the  duty  ...  of  a  district  com- 
mittee ...  to  assert,  protect,  and  keep 
open  and  free  from  obstruction  and 
encroachment,  any  right-of-way  .  .  .  which 
it  may  appear  to  uiem  .  .  .  that  the 
public  have  acquired  by  grant,  prescrip- 
tive use,  or  otherwise,  and  they  may  .  . .. 
for  the  purpose  of  carryinjg  this  section 
into  effect,  institute  and  defend  legal  pro- 
ceedings and  generally  take  such  steps  as 
they  may  deem  expedient." 

Sub-section  2 — "Where  a  parish  council 
or  any  six  parish  electors  of  a  parish  have 
represented  to  the  district  committee,  or 
where  there  is  no  district  committee  to  the 
county  council,  that  any  public  right-of-way 
within  the  district .  .  .  has  been  or  is  likely 
to  be  shut  or  obstructed  or  encroached 
upon,  it  shall  be  the  duty  of  the  district 
committee,  or,  where  there  is  no  district 
committee,  of  the  county  council,  if  they 
are  satisfied  that  the  representation  b 
well  founded,  to  take  such  proceedings  sis 
may  be  requisite  for  the  vindication  of  the 
right-of-way,  and  if  the  district  committee 
refuse  or  fail  to  take  proceedings  in  conse- 
quence of  such  representation,  the  parish 
council  or  the  electors  who  made  the  repre- 
sentation, may  petition  the  county  council, 
and  if  the  county  council  so  resolve,  the 
powers  and  duties  of  the  district  committee 
under  this  section,  in  relation  to  such  right- 
of-way,  shall  be  transferred  to  the  county 
council." 

Sab-sectioD  8  enacts — "Any  expenditure 
incurred  by  a  county  council  or  a  district 
committee  thereof  in  connection  with  any 
legal  or  other  proceedings,  under  the  two 
preceding  sub-sections  or  either  of  them, 
shall  be  defrayed  out  of  the  road  rate  for 
the  district,  or  where  a  county  is  not 
divided  into  districts,  out  of  the  road  rate 
for  the  county.  ..." 

On  May  6,  1006,  Sir  Alexander  Hope  of 
Cniighall,  Baronet,  proprietor  of  the  lands 
of  Innkie  and  others  in  the  parishes  of 
Inveresk  and  Newton  and  county  of  Mid- 
lothian, raised  an  action  against  the  Lass- 
wade  District  Committee  of  the  County 
Council  of  Midlothian,  as  such  District  Com- 
mittee and  as  representing  the  public  in- 
terest, and  also  against  the  County  Council 
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of  Midlothian  for  any  interest  they  might 
have,  for  declarator  that  he  was  proprietor 
of  certain  portions  of  the  Haugh  of  Inveresk 
bounded  by  a  spAce  for  a  public  walk  20 
feet  wide  along  the  side  of  the  river  Esk, 
that  the  boundary  between  this  space  and 
his  lands  was  certain  lines,  and  that  the 
public  were  entitled  between  certain  points 
to  go  by  the  public  walk  but  were  not 
entitled  to  enter  upon  or  traverse  his  lands 
without  his  consent.  No  defences  were 
lodged  by  the  defenders,  but  the'  Landward 
Committee  of  Inveresk  Parish  Council 
had  themselves  sisted  defenders  and  lodged 
defences.  The  pursuer  objected  to  their 
title  and  vnter  alia  pleaded— "(4)  The  de- 
fenders the  Landward  Committee  of  the 
Parish  Council  of  Inveresk  have  no  title  or 
interest  to  defend  the  present  action." 

The  following  narrative  of  the  facts  of 
the  case  are  taken  from  the  opinion  of  the 
Lord  Ordinary  (Low): — "The  pursuer  is 
proprietor  of  certain  lands  situated  upon  the 
nVer  Esk  which  originally  formed  part  of 
the  commonty  known  aa  the  Haugh  of 
Inveresk.  That  commonty  was,  early  last 
century,  the  subject  of  a  process  of  division 
of  commonty,  and  the  lands  in  question 
formed  the  portion  which  was  allotted  to 
the  pursuer's  predecessor.  It  was  stated  in 
the  decreet  of  division  that  the  heritors 
had  agreed  to  certain  roads  and  walks 
being  made  upon  the  Haug^h,  and  that, 
inter  alia,  there  had  been  laid  off  a  space 
of  20  feet  broad  along  the  water  side  ex 
adverao  of  the  lands  allotted  to  the  pur- 
suer's predecessor,  which  were  described  as 
bounded  on  the  west  by  'the  public  road 
along  the  river  Esk.' 

"  It  appears  that  prior  to  the  decreet  of 
division  an  embankment  had  been  made 
by  agreement  among  the  heritors  some 
distance  from  the  river.  For  many  years 
the  public  have  walked  along  the  top  of  the 
embankment,  and  the  pursuer  old  not 
object  until  early  in  the  present  year,  when 
the  Landward  Committee  of  the  Parish 
Council  of  Inveresk  proposed  to  undertake, 
and  indeed  actually  commenced,  certain 
operations  upon  what  they  claimed  as  the 
road  mentioned  in  the  decreet  of  division. 
Hie  purauer  then  maintained  that  that 
road  was  restricted  to  a  space  of  20'feet  in 
breadth  from  the  water's  edge,  while  the 
contention  of  the  Landward  Committee 
was  that  it  ran  along  the  embankment,  or 
at  all  events  close  to  the  embankment. 

"In  these  circumstances  the  pursuer 
brought  the  present  action,  in  which  he 
seeks  to  have  it  declared  that  a  line  20  feet 
from  the  water's  edge  is  the  boundary 
between  his  lauds  and  the  public  road,  and 
that  the  public  are  entitled  to  pass  along 
the  east  bank  of  the  river  by  means  of  the 
said  space  of  20  feet,  and  not  otherwise. 

"The  defenders  called  were  the  Lasswade 
District  Committee  of  the  County  Council 
of  Midlothian,  as  such  District  Committee 
and  as  representing;  the  public  intei-est,  and 
the  County  Council  for  any  interest  they 
might  have. 

"  Neither  of  these  bodies  lodged  defences, 
but  the  Landward  Committee  of  the  Parish 
Council  of  Inveresk  lodged  a  minute  asking 


to  be  sisted  as  defenders.  The  matter  came 
before  me  in  the  Bill  Chamber,  and  as  I 
thought  that  the  Landward  Committee 
had  primafacie  an  interest  in  the  question, 
I  sisted  them  as  defenders,  and  they  lodged 

On  16th  October  1006  the  Lord  Ordinary 
(Low)  pronounced  the  following  inter- 
locutor :  —  "  Sustains  the  fourth  ple&- 
in-law  for  the  pursuer :  Finds,  decerns,  and 
declares  in  terms  of  the  conclusions  of  the 
summons :  Finds  the  defenders,  the  Land- 
ward Committee  of  the  Parish  Council  of 
Inveresk,  liable  in  expenses ;  allows  an  ac- 
count of  said  expenses.  .  ,  ." 

Opinion.-~{AfCernarr€iiing  the  facta  of  the 
case  ut  supml.  .  .  .  "The  question  which 
was  ar^ied  before  me  in  the  j^rocedure  roll, 
and  which  I  must  now  determine,  is  whether 
the  defenders  the  Landward  Committee 
have  any  right  or  title  to  defend  the  action, 
and  to  resist  decree  being  pronounced  in 
terms  of  the  conclusions  of  tne  summons. 

"That  question  seems  to  me  to  depend 
entirely  upon  the  provisions  of  the  Local 
Government  (Scotland)  Act  18di. 

"What  the  defenders  rely  upon  (and  I 
think  that  it  is  the  only_  part  of  the  Act  to 
which  they  can  appeal)  is  the  29tb  section, 
which  provides  that '  a  parish  council  may 
repair  and  maintain  all  or  any  of  the  public 
ways  (not  being  highwaj^s  or  footpaths 
at  the  side  of  a  highway  within  the  mean- 
ing of  the  Roads  and  Bridge  (Scotland) 
Act  1876)  within  the  parish,  and  the  ex- 
penses of  such  repairs  and  maintenance 
shall  be  defrayed  out  of  the  special  parish 
rate.' 

"  It  is  not  disputed  that  the  road  in  ques- 
tion is  a  'public  wav'  of  the  kind  tnere 
referred  to,  and  the  aefenders  argued  that 
the  right  to  repair  and  maintain  the  road 
involved  the  right  to  resist  encroachments. 

"That  view  might  have  had  considerable 
force  if  it  had  not  been  that  the  Act  makes 
special  provision  for  the  protection  of  rights- 
of-way.  The  42nd  section  provides  (sub- 
section 1)  that '  it  shall  be  the  duty  of  a  dis- 
trict committee  ...  to  assert,  protect  and 
keep  open  and  free  from  obstruction  or 
encroachment  any  right-of-way  .  .  .  which 
it  may  appear  to  them  that  the  public  have 
acquiredby  g|rant,  prescriptive  use,  or  other- 
wise, and  they  may  for  the  purpose  of 
carrying  this  section  into  effect  institute 
and  defend  legal  proceedings,  and  gpenerally 
take  such  steps  as  they  may  deem  expedient.' 

"By  the  second  sub-section  the  dutj^  is 
laid  upon  the  district  committee  of  making 
inquiry,  and  if  necessary  of  taking  proceed- 
ings, if  it  is  represented  to  them  by  a  parish 
council,  or  any  six  parish  electors,  uiat  a 
public  right-of-way  has  been  or  is  likely  to 
be  shut  or  obstructed  or  encroached  upon. 
Finally  by  the  third  sub-section  provision 
is  made  for  any  expenditure  incurred  by 
the  district  committee  under  the  two  pre- 
ceding sub-sections. 

"Now,  I  think  that  the  road  in  question 
is  plainly  a  right-of-way  within  the  mean- 
ing of  the  42nd  section,  and  the  g^round 
upon  which  the  Landward  Committee  of 
the  Inveresk  Parish  Council  are  defending 
this  action  is  that  the  pursuer  is  seeking  to 
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obstructor  encroach  upon  that  right-of-way. 
I  do  not  think  that  the  Landward  Com- 
mittee have  any  right  to  litigate  that  ques- 
tion. By  the  Act  the  duty  of  protecting 
rights-of-way  is  laid  upon  the  District  Com- 
mittee alone,  and  full  provision  is  made  for 
the  carrying  out  of  that  duty.  That  being 
so,  I  think  that  action  by  any  other  local 
body  is  excluded.  That  view  seems  to  me 
to  be  strengthened  by  the  consideration 
that  a  parish  council,  or  the  landward  com- 
mittee of  a  parish  council,  have  no  funds 
which  they  are  entitled  to  use  for  the  pur- 
pose of  defraying  the  expenses  of  such  a 
litigation. 

"1  am  accordingly  of  opinion  that  the 
fourth  plea-in-law  for  the  pursuer  falls  to 
be  sustained,  and  decree  pronounced  in 
terms  of  the  conclusions  of  the  summons." 

The  defenders  reclaimed,  and  argued— The 
roa^lway  in  question  fell  within  the  class  of 
roads  dealt  with  by  the  Local  Government 
(Scotland)  Act  1894,  section  29,  and  the 
reclaimers'  obligation  to  maintain  it  in  the 
public  interest  gave  them  a  title  to  defend 
any  suit  which  might  increase  the  burden 
of  maintenance.  This  had  been  recognised 
in  England— BriffA<  v.  Nvrth  ri847],  2  Ph. 
216 ;  The  Queen  v.  White  and  Otfiera  [ISSi], 
14  Q.B.D.  368.  These  cases  were  decided  on 
the  ground  that  authority  to  litigate  was 
incidental  to  the  statutory  duties,  and  that 
rule  applied  in  this  case.  Interest  or  title 
to  defend  existed  in  the  reclaimers  only, 
not  in  the  District  Committee  or  the  County 
Council,  for  the  question  was  not  of  the 
class  dealt  with  by  section  42.  Here  the 
question  was  merely  of  determining  the 
boundaries  of  an  admitted  right-ofway, 
there  was  no  obstruction  or  encroachment, 
and  what  was  at  stake  was  the  cost  of 
maintenance.  The  District  Committee  or 
the  County  Council  had  no  interest  or  right 
to  defend  inasmuch  as  they  did  not  bear 
the  cost  of  maintaining  the  roadway.  The 
Landward  Committee  had  the  powers 
granted  to  the  Parish  Council  under  sections 
^  to  29,  and  alone  had  the  right  to  defend 
such  actions — section  23,  sub-section  2  (b). 
The  Landward  Committee  could  obtain 
the  money  required  from  the  Parish  Council 
— section  27,  sub-section  3 — which  had  no 
power  to  revise  the  estimates,  section  37. 
The  right  of  making  representations  to  the 
District  Committee  or  the  County  Council 
under  section  42,  sub-section  2,  did  not 
negative  the  reclaimers'  title,  for  that  right 
was  not  given  to  a  landward  committee. 
There  was  no  express  exclusion  of  the 
reclaimers'  title,  and  in  circumstances  like 
the  present  there  was  no  other  remedy 
provided.  In  real  actioas  all  parties  having 
an  interest  had  a  title  to  defend—  Glasgow 
Shipotoners'  Association  v.  The  Clyde 
Navigation  Trxuitees,  February  25,  1885, 
12  B.  095,  22  S.L.R.  374— and  as  the  defenders 
were  acting  here  in  the  interest  of  the 
public,  seeing  that  the  cost  of  maintaining 
the  rtmd  would  be  much  increased  if  the 
pursuer's  contention  were  upheld,  a  liberal 
construction  should  be  put  upon  the  re- 
claimers' powers — Milne  v.  Landvxird  Co/m- 
mittee  of  Parish  Council  of  Inveresk, 
December  12,  1899,  2  F.  283,  37  S.L.B.  210. 


The   interlocutor   of    the   Lord   Ordinary 
should  be  recalled. 

Counsel  for  the  pursuer  and  respondent 
were  not  called  upon. 

LoKD  President— The  point  in  this  case 
is  whether  the  Landward  District  Com- 
mittee of  the  Parish  Council  of  Inveresk 
has  a  right  to  step  in  and  insist  in  being 
heard  as  a  defender  in  an  action  brought 
by  the  proprietor  of  certain  lands  in  the 
parish  of  Inveresk,  which  has  for  its  object 
the  determination  of  the  boundaries  of  a 
certain  public  road.  The  genesis  of  this 
public  road  was  a  division  of  commonty 
which  took  place  early  in  last  century, 
when  the  public  road  was  reserved  from 
the  lands  allotted  to  the  pursuer's  pre- 
decessor. Questions  having  arisen  as  to 
the  precise  course  of  the  road,  the  pro- 
prietor has  raised  this  action  to  have  the 
course  of  the  road  defined  as  occupying  a 
certain  space  laid  down  on  a  plan  produced 
with  the  summons.  He  has  called  as  de- 
fenders the  Lasswade  District  Committee 
of  the  County  Council,  and  the  County 
Council  for  any  interest  they  may  have. 
The  District  Committee  of  the  County 
Council  resolved  not  to  defend  the  action, 
and  thereupon  the  Landward  Committee 
of  the  Parish  Council  made  application 
to  be  sisted  as  defenders,  and  having 
been  provisionally  sisted  have  lodg^ 
defences,  and  the  question  now  before  us 
is  whether  they  have  a  title  to  defend  this 
action.  I  say  "provisionally  sisted,"  for  I 
think  the  Lord  Ordinary's  first  interlocutor 
should  have  been  in  other  terms,  and 
should  merely  have  allowed  defences  to 
be  put  in  in  order  to  see  whether  the 
Landward  Committee  should  be  sisted  as 
defenders  or  not.  But  that  is  really  of  no 
moment  now,  for  the  interlocutor  allowing 
the  sist  is  covered  by  this  reclaiming  note, 
which  brings  up  all  the  previous  inter- 
locutors for  review,  and  therefore  no  pre- 
judice has  been  occasioned  to  the  parties. 

Now,  it  must  be  borne  in  mind  that 
originally  the  title,  in  all  questions  of 
public  right,  is  in  the  individual  members 
of  the  public.  The  title  to  pursue  actions 
for  asserting  such  rights  is  in  quivis  ex 
popiUo,  as  was  instanced  in  the  Glentilt 
case,  and  I  have  as  little  doubt  that  quivis 
ex  populo  could  come  in  and  ask  to  be 
sisted  to  defend  such  an  action,  and  con- 
sequently also  an  action  of  casting  about. 
Within  modern  times  public  bodies  have 
been  created  which  have  had  certain  rights 
with  regard  to  these  matters  conferred 
upon  them,  though  it  is  to  be  noted  that 
these  right^  do  not  extend  beyond  what 
the  statute  has,  either  directly  or  by  the 
clearest  implication,  conferred  upon  them. 
I  do  not  think  we  have  any  legislative 
enactment  directly  affecting  the  matter 
now  before  us  until  the  Local  Government 
Act  of  1934.  It  is  true  that  by  the  Act  of 
1889  the  Road  Committee  of  the  County 
Council  were  made  the  authority  for  high- 
ways, but  then  I  do  not  think  this  is  a 
highway  in  the  sense  of  the  Roads  and 
Bridges  Act  1878.  But  sec.  42  of  the  Local 
Government  Act  1894  deals  particularly 
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wi(>b  the  protection  of  rights-of-way,  and  it 

gives  protection  of  ricrnts-of-way  to  the 
tistrict  Committee  of  the  County  Council. 
It  also  gives  a  secondary  right  to  the 
Parish  Council,  namely,  a  ri^ht  of  making 
representations  to  the  District  Committee, 
and  of  appealing  to  the  County  Council 
against  the  decision  of  the  District  Com- 
mittee, if  the  District  Committee  refuses 
to  take  up  a  question  which  the  Parish 
Council  thinks  it  ought  to  take  up.  I  have 
no  doubt  that  the  rignt  which  was  explicitly 
given  to  the  District  Committee  to  maintain 
and  make  good  a  rig[ht-of-way  does,  as  a 
necessary  corollary,  include  the  right  to 
defend  an  action  of  casting  about  of  a 
right-of-way,  and  therefore  I  think  that 
the  District  Committee  of  the  County 
Council,  in  virtue  of  the  statutory  powers 
conferred  ufran  them,  could  have  taken  up 
the  defence  to  this  action.  But  where  you 
And  that  full  authority  to  take  action  nas 
been  conferred  on  the  District  Committee, 
and  the  limited  authority  of  quickening 
them  up  has  been  conferred  on  the  Parish 
Council,  I  think  it  is  impossible  to  hold 
that  a  concurrent  title  with  the  District 
Committee  to  prosecute  such  action  has 
been  conferred  on  the  Parish  Oouncil.  The 
only  direct  authority  given  to  the  Parish 
Council  is  that  conferred  by  sec.  29  of  the 
Act  of  1804,  enabling  them  to  repair  and 
maintain  public  ways  other  than  highways 
within  the  parish,  and  to  defray  ue  cost 
out  of  a  special  rate.  It  seems  to  me  that 
ample  scope  is  given  to  that  provision  if 
the  interpretation  of  it  is  connned  within 
its  terms,  i.e.,  that  the  Parish  Council  may 
expend  public  money  on  maintaining  such 
puhlic  ways  as  it  finds  de  facto  existing  in 
the  parish,  but  not  on  entering  into  litig^a- 
tion  for  the  purpose  of  determining  where 
public  wavs  are  and  where  they  are  not, 
that  duty  having  been  given  to  the  District 
Committee  of  the  County  Council.  I  think, 
therefore,  that  the  Lord  Ordinary  was  right 
and  that  the  reclaiming  note  should  be 
refused,  though  the  form  of  the  first  inter- 
locutor is  subject  to  the  criticism  I  have 
already  passed  on  it. 

Lord  M'Laben— In  the  excellent  argu- 
ment that  was  presented  to  us  the  hypo- 
thesis of  the  reclaimers'  case  was  that 
section  42  did  not  apply  to  the  present 
circumstances  —  that  this  was  a  corus 
improvisvji,  and  that,  consequently,  the 
Landward  Committee  of  the  Parish  Council, 
being  vested  with  all  powers  necessary  for 
maintaining  the  public  ways  within  its 
district,  was  entitled  to  come  forward  and 
maintain  the  public  interest  in  this  right- 
of-way  by  sisting  itself  as  defender  in  this 
action.  I  should  have  great  difficulty  in 
holding  that  apart  from  express  legis- 
lative enactment  a  local  authority,  such  as 
a  county  council  or  a  parish  council,  would 
be  entitled  to  take  up  the  question  of  a 
public  right-of-wav  and  litigate  it  in  the 
interests  of  the  puDlic.  But  it  is  clear  that 
when  the  Act  01  1894  was  under  considera- 
tion it  was  considered  by  the  Legislature 
that  public  bodies  interested  in  the  locality 
should    be   entrusted   with    the   duty   of 


protecting  public  rights-of-way,  and  that 
the  matter  should  not  be  left  altogether  to 
the  individual  action  of  private  citizens. 
Provision  is  made  for  this  in  section  42, 
which  appears  to  me  to  be  a  carefully 
constructed  section,  and  to  define  precisely 
the  extent  to  which  this  right  was  conferred 
on  local  authorities.  Mow,  that  section 
makes  careful  provision  that  the  lesser 
local  authorities,  such  as  parish  fx>ancils 
and  committees  of  parish  councils,  should 
not  be  allowed  to  expend  the  ratepayers' 
money  in  litigating,  under  the  influence,  ■• 
would  often  oe  the  case,  of  local  feelings 
questions  relating  to  public  rights-of-^ray. 
At  the  same  time  the  Legislature,  recognis- 
ing that  these  bodies  nave  a  very  real 
intierest  in  such  matters,  has  conferred 
upon  parish  councils  the  right  of  making 
representations  to  the  county  authority, 
and  if  a  District  Committee  of  a  Clounty 
Council  refuses  to  accede  to  such  represen- 
tations, there  is  an  appeal  to  the  County 
Council  in  its  entirety  against  such  refusal. 
But  I  think  it  is  clear  that  these  largrer  aad 
perhaps  more  dispassionate  public  oodieB, 
who  have  statutory  authority  to  apply  the 
rates  for  such  a  purpose,  are  the  only  lo^ 
authority  on  whom  a  title  is  conferred  to 
litigate  actions  of  rights-of-way  in  the 
interests  of  ihe  public. 

So  here  I  think  that  the  District  Com- 
mittee of  the  County  Council  could  have 
intervened  to  defend  this  action.  But  the 
proposition  that,  failing  their  intervention, 
it  is  open  to  the  Parish  Council,  or  the 
Landward  Committee  of  the  Parish  Coun- 
cil, to  step  in  and  take  up  the  defence 
seems  to  me  to  be  open  to  very  grave 
objection.  That  proposition  amounts  to 
this,  that  the  Parish  Council  can  assume 
the  position  of  a  court  of  appeal  from  the 
County  CouncU  or  its  District  Committee, 
and,  where  the  County  Council  has  decided 
that  public  money  shall  not  be  expended 
on  such  a  matter,  to  overrule  Uiat  decision 
by  themselves  taking  up  the  case  at  the 
public  expense.  As  I  have  said,  I  do  not 
think  that  the  provisions  of  the  Act  confer 
any  authority  on  the  parish  councils  to 
litigate  questions  of  rights-of-way ;  and  it 
seems  clear  that  the  Legislature  did  not 
consider  that  they  had  any  implied  autho- 
rity to  do  so  because  certain  powers  with 
regard  to  such  matters  are  expressly  given 
to  them,  and  given  to  them  only  to  a 
limited  extent  and  in  carefully  guarded 
terms.  The  conclusion  that  I  arrive  at  is 
this  that  the  express  authority  given  in 
these  carefuUy  qualified  terms  excludes  the 
notion  of  any  implied  authority  to  be 
deduced  from  the  creation  of  these  bodies 
for  public  purposes,  and,  consequently, 
that  the  power  given  to  the  county  connols 
to  litigate  these  matters,  and  the  powers 
given  to  the  parish  councils  to  make  repre- 
sentations, when  taken  together,  make  it 
clear  that  the  powers  of  parish  councils  in 
these  matters  are  strictly  limited,  and  do 
not  extend  to  the  right  that  is  contended 
for  by  the  reclaimers. 

Lord  Kinnbar— I  agree.    The  interest  of 
the  public  in  the  matter  of  actions  to  main- 
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tain  rights-of-way  is  entrusted  by  the  Local 
Government  Act  of  18M  to  District  Com- 
mittees of  County  Councils.  This  action 
puts  it  on  the  District  Committee  to  con- 
sider whether  it  was  their  duty  to  defend 
the  action.  They  did  consider  tne  question, 
and  decided  that  as  there  was  nothing  in 
the  action  which  would  prejudice  the 
interests  of  the  public,  it  was  not  their 
duty  to  defend  it.  There  is  nothing  in 
the  statute  which  in  such  circumstances 
entitles  a  subordinate  body  such  as  a  Land- 
ward Committee  to  take  on  iteelf  a  duty 
entrusted  to  another  public  body. 

LoKD  Pbabson — I  am  of  the  same  opinion. 
The  question  in  this  case  is  under  section 
42  of  the  Local  Government  Act  of  1804, 
which  lays  on  the  District  Committee  the 
duty  of  protecting  public  rights-of-way. 
Section  20  is  the  only  section  that  gives  the 
Parish  Council  any  spending  power  in  the 
matter  of  public  ways.  But  that  section  is 
limited  to  repair  and  maintenance,  and 
I  do  not  think  it  gives  the  Parish  Council 
any  power  to  use  public  money  in  the 
vindication  of  riKhis-of-way.  The  only 
standing  which  the  Parish  Council  has  in 
the  matter  of  rights-of-way  is  the  limited 
right  conferred  on  it  by  section  42,  sub-sec. 
2,  of  making  representations  to  the  District 
Committee. 

The  Court  pronounced  this  interlocutor — 
"  Becal  the  said  interlocutor  [of  16th 
October  1005]  in  so  far  as  it  finds  the 
said  defenders  the  Landward  Com- 
mittee of  the  Parish  Council  of  Inveresk 
liable  in  expenses,  and  in  lieu  thereof 
find  the  said  Committee  liable  in  ex- 
penses since  the  date  of  the  lodging  of 
the  minute.  No.  8  of  process :  Q\jMad 
ultra  adhere  to  the  said  interlocutor 
and  decern :  Find  the  said  Committee 
liable  in  expenses  since  the  date  of 
the  interlocutor  reclaimed  against,  and 
remit  the  account  thereof  and  of  the 
expenses  above  found  due  since  the 
date  of  the  lodging  of  the  said  minute 
to  the  Auditor  to  tax  and  to  report." 

Counsel  for  the  Defenders  and  Reclaimers 
— Munro— W.  T.  Watson.  Agents— M.  J. 
Brown,  Son,  &  Company,  S.S.C. 

Counsel  for  the  Pursuers  and  Respondents 
—  Scott  Dickson,  K.C.  —  C.  D.  Murray. 
Agents— Melville  &  Lindesay,  W.S. 


Thursday,  June  14. 

FIRST    DIVISION. 

[Sheriff  Court  at  Peebles. 
THE    IMPROVED    EDINBURGH 
PROPERTY  INVESTMENT  BUILD- 
ING SOCIETY  V.  WHITES. 

Process  —  Pursuer — Designation — Address 
of  Pursuer  (a  Society) — ' '  Building  Society 
Incorporated  under  the  Building  Societies 
Act  &Ri"  — Sheriff  Courts  Act  1876  (30 
and  40  Vict.  cap.  fO),  sec.  6. 

In  a  petition  in  the  ordinary  Sheriff 
Court    the   pursuer   was   designed   as 
"The  Improved   Edinburgh   Froperty 
Investment    Building    Society,    Incor- 
porated under  The  Building  Societies 
Act    1874,"    no    addi-ess    being   given. 
Beld  that  this  description  satisfied  the 
requirements  of  the  Sheriff  Courts  Act 
1876,  sec.  6. 
The  Sheriff  Courts  Act  1876,  sec.  6,  inter 
alia,  enacts— "Every  action  in  the  ordinary 
Sheriff  Court  shall    be  commenced   by  a 
petition  in  one  of  the  forms,  as  nearly  as 
may  be,  contained  in  Schedule  (A)  annexed 
to  this  Act,  in  which  the  pursuer  shall  set 
forth   the   court   in  wbicn   the  action   is 
Invught,  his  own  name  and  designation, 
and    the   name   and    designation   of    the 
defender.  ..." 

On  18th  April  1005  "The  Improved  Bdin- 
burp;h  Property  Investment  Building 
Society,  Incorporated  under  The  Building 
Societies  Act  1874,"  presented  a  petition  in 
the  ordinary  Sheriff  Court  at  Peebles 
against  Anthony  White,  contractor,  and 
Christina  White,  spinster,  residing  at 
White  Bank,  Peebles,  with  conclusions  for 
declarator  and  removing  in  respect  of 
certain  heritable  subjects  situated  in 
Peebles.  No  address  or  turther  designation 
of  the  pursuer  was  given. 

On  21st  July  1006  the  Sheriff-Substitute 
(Obphoot)  pronounced  an  interlocutor  in 
terms  of  the  conclusions  of  the  petition, 
and    on    23rd    October    1006    the   Sheriff 


(Maconochib)  adhered. 
The   defende: 


lers  appealed  to  the  First 
Division  of  the  Court  of  Session,  and  there 
raised  the  point  that  the  designation  of  the 
pursuer  was  insufficient. 

Argped  for  the  appellants— The  action 
was  incompetent,  as  the  requirements  of 
The  Sheriff  Courts  Act  1876,  section  6,  had 
not  been  complied  with,  no  proper  designa- 
tion or  address  of  the  pursuers  neing  given 
on  which  an  operative  decree  could  follow — 
Joel  v.  OiU,  November  23, 1860.  22  D.  6^  i^r 
L.J.-C.  Inglis,  p.  12. 

Counsel  for  the  respondents  was  not 
called  on. 

Lord  Pbbbidbnt — The  point  has  been 
raised  by  counsel  in  this  case  that  inasmuch 
as  this  18  a  petition  under  section  6  of  the 
Sheriff  Court  Act  of  1876,  it  ought  to  set  forth 
the  name  and  designation  of  the  pursuer, 
and  that  the  name  as  set  forth  here  does 
not  include  a  designation.     We  were  re- 
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ferred  to  a  remark  of  the  Lord  Justice- 
Clerk  in  Joel  V.  GW, — "  I  would  state  it  as 
a  general  rule  that  the  proper  designation 
of  any  person  is  a  statement  of  his  present 
occupation  and  residence."  No  douot  that 
is  the  general  rule,  but  I  cannot  say  that 
residence  must  necessarily  form  part  of  the 
designation,  which  is  given  for  the  purpose 
of  iaentiflcation.  In  many  cases  no  desig- 
nation at  all  is  needed.  The  instance  of  the 
Bank  of  Scotland  was  suggested  in  argu- 
ment, and  it  has  all  along  sued  without  an 
address  or  designation,  and  I  have  no  doubt 
that  a  person  like  the  Duke  of  Buccleuch 
could  sue  without  an  address  being  given. 
If  an  incorporated  company  gives  its  title 
under  the  Act  there  can  be  no  room  for 
doubt  as  to  its  identification.  I  am  far 
from  suggesting  that  a  convenient  practice 
should  be  departed  from,  but  I  do  not  think 
that  as  a  matter  of  strict  law  the  present 
pKetition  ought  to  be  dismissed.  The  objec- 
tion therefore  fails. 

Lord  M'Laben — I  agree  with  all  that 
your  Lordship  has  said.  We  were  not 
referred  to  the  clause  in  the  Sheriff  Court 
Act,  but  it  requires  the  name  and  designa- 
tion to  be  set  forth.  That  explains  why 
the  address  is  given  as  a  general  rule, 
because  the  identification  of  an  individual 
is  imperfect  without  it.  In  the  case  of 
societies  incorporated  by  Special  Acts  there 
waa  never  any  doubt  that  they  could  sue 
and  be  sued  without  the  addition  of  a  desig- 
nation. The  cajse  of  the  Bank  of  Scotland 
is  peculiar,  because  it  is  the  oldest  trading 
corporation  in  Scotland,  but  we  often  have 
actions  before  us  by  corporations  such  as 
railway  companies  which  are  never  designed 
otherwise  than  by  their  names.  Where  a 
company  is  incorporated  under  a  general 
Act  you  must  look  to  its  nature.  I  think 
that  in  the  case  of  companies  under  the 
Building  Societies  Act  1874  the  coiporate 
name  includes  both  name  and  designation. 

Lord  Kinnbab— I  agree.  The  objection 
is  founded  on  section  6  of  the  Sheriff  Court 
Act  1876,  which  provides  that  actions  in  the 
ordinary  Sheriff  Court  shall  be  commenced 
by  petition  setting  forth  the  name  and 
designation  of  the  parties.  The  question 
here  is  whether  the  pursuers  have  complied 
with  this  provision  of  the  Act.  I  have  no 
doubt  that  they  have.  The  description  of 
the  pursuers  is  quite  suflBcient,  because  it 
identifies  the  particular  society  that  is  sue- 
ing,anddistinguishesitfromeverybodyelse. 

Lord  Pearson  concurred. 

The  Court  dismissed  the  appeal,  affirmed 
the  interlocutor  of  the  Sheriff  and  Sheriff- 
Substitute,  and  of  new  found,  declared, 
decerned,  and  ordained  in  terms  of  the 
conclusions  of  the  petition,  with  expenses. 

Counsel  for  the  Defenders  and  Appellants 
— A.  A.  Fraser.  Agent — Stirling  Craig, 
8.S.C. 

Counsel  for  the  Pursuers  and  Respon- 
dents—C.  D.  Murray.  Agents— A.  &  A.  S, 
Gordon,  S.S.C. 


Thurtday,  June  14. 

FIRST    DIVISION. 

[Lord  Dundas,  Ordinary, 
GLEN'S    TRUSTEES   v.    THE    LANCA- 
SHIRE   AND    YORKSHIRE    ACCI- 
DENT INSURANCE   COMPANY, 
LIMITED. 

Contract — Insurance  Policy — Construction 
—  Grammaticai  Error — A  Negative  in 
Proviso  to  a  Condition  NvMifying  Whole 
Intention  of  Condition— Beading  Proviso 
as  if  there  voere  No  Negative  therein. 

A  policy  of  insurance  against  accident 
stipulated  that  the  right  to  recover 
under  it  should  be  forfeited  on  the 
expiry  of  .  .  .  from  the  date  of  the 
accident  "unless  within  these  periods 
a  settlement  with  the  insured  or  his 
representatives  has  been  agreed  upon, 
or  nis  claim  referred  to  arbitration,  or  in 
the  absence  of  notice  from  the  company 
requiring  the  matters  in  difference  to 
be  referred  to  arbitration,  legal  proceed- 
ings have  not  been  taken  by  the  insured 
against  the  company.  .  .  . 

Held  that  as  the  whole  intention  of 
the  condition  was  to  impose  a  limit  of 
time  on  claims,  and  as  the  presence  of 
the  word  "not"  in  the  proviso  was  to 
nullify  this  intention,  the  clause  must 
be  read  omitting  the  "  not." 
On  July  10,  1905,  Francis  Walter  Allan, 
shipowner  in  Glasgow,  and  others,  trustee 
and  executors  of  the  late  Thomas  Glen, 
calico  printer,  Glasgow,  raised  an  action 
against  the  Lancashire  and  Yorkshire 
Accident  Insurance  Company,  Limited, 
5  West  Regent  Street,  Glasgow,  to  recover, 
with  interest  from  April  24,  ISSfl,  the  stun 
of  £500,  contained  in  a  policy  of  insurance 
against  accident,  dated  October  8,  18G6^ 
which  had  been  effected  with  the  defenders 
by  the  deceased  William  James  Glen,  civil 
engineer,  Main  Street,  Donegal,  Ireland. 
The  insured  was  drowned  on  April  24, 1807, 
and  by  his  holograph  settlement,  dated 
March  2,  1800,  he  bequeathed  to  his  father 
Thomas  Glen  his  whole  means  and  estate. 
Thomas  Glen  applied  to  the  defenders  for 
payment  of  the  sum  due  under  the  policy 
immediately  after  the  death  of  the  insured, 
without  effect,  and  died  in  1808  without 
having  raised  an  action  against  them. 

The  policy  contained,  inter  cUia,  the 
following  condition :— "  (10)_The  right  to  re- 
cover payment  of  any  capital  sum  insured 
under  this  policy  shall  oe  forfeited  and 
extinguished  on  the  expiry  of  six  montibs 
from  the  date  of  the  accident,  and  the  right 
to  recover  payment  of  the  weekly  compensa- 
tions shall  oe  forfeited  and  extinguished  on 
the  expiry  of  nine  months  from  the  date  of 
the  accident,  on  the  completion  of  whidi 
periods  the  liability  of  the  company  in 
respect  of  such  accident  shall  cease  and 
determine,  unless  within  these  periods  a 
settlement  with  the  insured  or  nis  repre- 
sentatives has  been  ag^reed  upon,  or  his 
claim  referred  to  arbitoation,  or,  in  the 
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absence  of  notice  from  the  company  re- 
quiring the  matters  in  difference  to  be 
referred  to  arbitration  as  within  provided, 
legal  proceedings  have  not  been  taken  by 
the  insured  against  the  company  in  respect 
of  such  claim.  * 

The  defenders,  wder  alia,  pleaded— "(1) 
The  right  to  recover  under  the  policy 
founded  on  having  lapsed,  and  being 
barred  by  the  terms  of  the  policy,  the 
action  ought  to  be  dismissed." 

On  November  4,  1905,  the  Lord  Ordinary 
(DUNDAS)  pronounced  the  following  inter- 
locutor:— "Sustains  the  first  plea-in-law 
for  defenders,  dismisses  the  action,  and 
decerns;  Finds  the  defenders  entitled  to 
expenses  against  pursuers,"  &c. 

"  Opinion. — Mr  William  James  Glen,  who 
was  insured  with  the  defenders,  conform  to 
policy  dated  8th  October  1805,  was  drowned 
on  ^th  April  1807.  It  seems  that  he  left 
aholograph  settlement  conveying  his  whole 
means  and  estate,  which  would  doubtless 
include  his  claim,  if  any,  against  the  de- 
fenders, to  his  father  Thomas  Olen,  whom 
he  also  appointed  to  be  his  sole  executor. 
Mr  Thomas  Glen  is  also  now  deceased,  and 
the  pursuers,  who  are  the  trustees  and 
executors  under  his  trust-disposition  and 
settlement,  now  sue  the  defenders  upon  the 
policy  above  mentioned.  The  only  question 
which  I  have  to  consider  at  this  stage  is 
whether  or  not  the  pursuers'  claim  is  barred 
by  the  terms  of  article  10  of  the  conditions 
annexed  to  and  forming  part  of  the  policy. 
The  substantive  purpose  of  article  10  is 
clearly  to  establish  in  tavour  of  the  company 
a  six  (or  a  nine)  months'  limit,  after  the 
expiry  of  which  the  right  to  recover  under 
the  policy  is  to  be  forfeited.  But  three 
exceptions  to  this  limitation  follow,  pre- 
satnably  in  favour  of  the  insured,  which 
are  thus  expressed  .  .  .  'unless  within 
ttiese  periods  a  settlement  with  the  insured 
or  his  representatives  has  been  agreed 
upon,  or  his  claim  referred  to  arbitration, 
or  .  .  .  legal  proceedings  have  not  been 
taken  by  the  insured  af^ainst  the  company 
in  respect  of  such  claim.'  The  first  and 
second  of  these  exceptions  are  intelligible 
enough,  but  they  do  not  apply  to  this  case. 
The  question  is  as  to  the  meaning  of  the 
third  exception,  and  whether  it  can  be  held 
so  to  apply.  The  pursuers'  counsel  main- 
tained that  the  words  used  were  in  them- 
selves unambiguous  and  intelligible,  how- 
ever difficult  it  might  be  to  account  for 
their  presence,  looking  to  the  scope  of  the 
article  as  a  whole,  ana  that  the  Court  must 
therefore  construe  this  exception  as  mean- 
ing that,  by  the  simple  expedient  of  refrain- 
ing from  legal  proceedings  against  the 
company  for  six  months  from  the  date  of 
accident,  an  insured  might  safely  delay 
making  any  demand  upon  the  policv  short, 
I  suppose,  only  of  the  period  of  the  long 
negative  prescription.  I  do  not  think  that 
I  am  bound  to  adopt  this  reading  of  the 
policy,  and  I  decline  to  do  so,  because  the 
construction  suggested  seems  to  me  to  be 
absolutely  irrational,  and  would  result  in 
the  defeat,  by  this  third  exception,  of  the 
substantive  purpose  and  effect  of  the  entire 
article.    If  it  were  legitimate  to  conjecture. 


one  might  well  suppose  that  the  words  of 
the  third  exception  may  have  originally 
been  prefaced  by  an  'if,'  and  that  the 
draughtsman  observing  that  the  word  '  un- 
less,' stood  before  the  preceding  exceptions, 
deleted  the  'if,'  and  railed,  per  incuriam, 
to  strike  out  the  'not'  which  follows 
shortly  after.  But  taking,  as  I  think  that 
I  am  bound  to  take,  the  words  as  they 
stand,  I  confess  that  I  am  unable  to  put 
any  intelligible  or  effective  meaning  upon 
them,  and  it  appears  to  me  that  the  excep- 
tion must  be  simply  held  pro  nan  acrvpto. 
The  pursuers'  counsel  contended  that  if 
this  view  was  adopted  the  whole  of  article 
10  of  the  conditions  must  be  read  out  of 
the  policy  and  totally  disregarded.  I 
cannot  agree  with  this  contention.  In  my 
opinion,  if  the  language  of  the  third  excep- 
tion is,  as  I  think  it  is,  unintelligible,  and 
must  be  held  as  of  no  effect,  the  substantive 
portions  of  article  10  still  stand  good,  with 
the  result  that  the  sum  insured  under  the 
policy  is  forfeited  and  extinguished,  and 
the  liability  of  the  company  has  ceased 
and  determined  on  the  expiry  of  six  months 
from  the  date  of  the  accident,  unless  (which 
has  not  here  happened)  a  settlement  had 
been  agreed  upon,  or  the  claim  referred  to 
arbitration.  In  my  opinion,  therefore,  the 
first  plea-in-law  for  the  defenders  falls  to 
be  sustained,  and  the  action  dismissed 
with  expenses." 

The  pursuers  reclaimed,  and  argued— 
Looking  to  the  terms  of  the  policy  the 
main  purpose  of  this  contract  of  insurance 
was  to  bind  the  company  to  pay  within 
a  certain  time  a  sum  of  £500  to  the  legal 
representatives  of  the  person  insured  in 
the  event  of  his  death.  This  obligation 
was  qualified  by  a  time  limit  expressed  in 
article  10.  This  time  limit  was  again 
subject  to  three  qualifications  or  exceptions. 
TTie  third  of  these,  which  was  here  in 
question,  read  literally,  took  the  pursuers 
outside  the  bar  imposed  by  the  time  limit. 
Taken  by  itself  the  qualification  could  only 
have  one  meaning,  the  language  being 
quite  unambiguous.  If  on  the  other  hand 
the  clause  in  question  were  held  to  be 
meaningless,  then  the  whole  of  article  10 
must  be  read  out  of  the  policy,  since  the 
company  intended  to  impose  a  qualified 
time  limit,  and  it  was  impossible  to  dis- 
cover what  one  of  the  qualifications  was. 
Such  stipulations  in  a  contract  of  insurance 
should  oe  absolutely  clear,  failing  which 
they  fell  to  be  read  against  the  company. 

Counsel  for  the  defenders  were  not 
called  upon. 

Lord  Prbsident— In  this  case  the  holder 
of  a  policy  in  the  defenders'  company  was 
drowned  in  1807  leaving  a  settlement  con- 
veying his  whole  means  and  estate  to  his 
father.  His  father  applied  to  the  defenders 
for  payment  of  the  sum  due  under  the 
policy,  which  was  refused,  and  died  in  1^8 
without  raising  an  action  on  the  policy. 
The  present  action  is  at  the  instance  of  the 
father's  trustees.  The  defenders  stated  a 
preliminary  plea  that  the  action  was  barred 
by  the  stipulations  of  article  10  of  the 
policy.    The  whole  question  is  as  to  the 
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meaning  of  tb&t  article.  It  is  clear  that  as 
it  Btan^,  if  taken  literally,  it  is  meaning- 
less, but  reading  it  as  a  whole,  as  I  think 
we  are  entitled  to  do,  it  is  also  clear  that 
the  confusion  is  due  to  a  grammatical 
error.  In  my  opinion  the  Court  is  entitled 
to  correct  such  an  error.  The  word  '|not" 
was  evidently  inserted  in  the  third  stipula- 
tion oiF  the  article  by  failing  to  notice  that 
the  conjunction  preceding  was  "unless" 
and  not  "if."  I  think  we  should  read  the 
stipulation  as  if  the  word  "not"  was 
defeted.  If  we  do  so  it  is  clear  that  the 
action  is  barred  by  the  stipulations  of  this 
article,  and  I  prefer  to  base  my  judgment 
on  this  ground  rather  than  that  of  the 
Lord  Ordinary. 

Lord  M'Laren,  Lord  Kinnbar,  and 
Lord  Pbarson  concurred. 

The  Court  adhered. 

Counsel  f<v  the  Pursuers  and  Reclaimers 
—Scott  Dickson,  K.C.— W.  J.  Robertson. 
Agents— Davidson  &  Syme,  W.8. 

Counsel  for  the  Defenders  and  Respon- 
dents-Hunter, K.C.— Hon.  W.  Watson, 
Agent*— GiU  &  Pringle,  W.S. 


/Saturday,  Jwm  23. 

FIRST    DIVISION. 

MURRAY,  PETITIONER. 

Bankrumtcy — Sequestration — Gazette  Notice 
— Clerical  Error — Date — Nobile  Officium 
— BanJeruptcy  [Scotland)  Act  1866  (19  and 
20  Vict.  cap.  79},  aec.  48,  and  Schedvle  (B). 
A  notice  of  sequestration  in  the  form 
of  Schedule  B  of  the  Bankruptcy  (Scot- 
land)  Act    1866   was    inserted   in    the 
Edinburgh  Gazette  of  6th  June  1906, 
but  owing  to  a  clerical  error  the  date  of 
the  deliverance  was  stated  to  be  5th 
June  instead  of  9th  May.    The  corre- 
sponding notice  in  the  London  Gazette 
was  correct.    The  Sheriff  having  diffi- 
culty in  confirming  the  election  of  the 
trustee,  a  petition  was  presented   on 
23rd  June  1906  by  the  agent  in   the 
sequestration    craving    the   Court    to 
authorise  the  insertion  of  a  correct 
notice. 

The  Court  authorised  the  petitioner 

to  insert   a   notice   setting  forth   the 

error  and  correct  date,  and  authorised 

the  Sheriff  upon  proof  of  such  notice 

having  been  duly  inserted  to  confirm 

the  election  of  trustee  and  commissioner 

as  if  the  date  of  the  first  deliverance 

had  been  correctly  notified. 

The  Bankruptcy  (Scotland)  Act  1866,  sec. 

48,    inter    alia,   enacts  — " .  .  .  the    party 

applying   for   sequestration    shall,  within 

four  days  from  the  date  of  the  deliverance 

awarding  sequestration  if  awarded  in  the 

Court  of  Session,  or  if  it  is  awarded  by  the 

Sheriiff,  within  four  days  after  a  copy  of 

the  said  deliverance  could  be  received  in 

course  of  post  in  Eidinburgh,  insert  a  notice 


in  the  form  of  Schedule(B)hereun  to  annexed 
in  the  Gazette,  and  also  one  notice  in  the 
same  terms  within  six  days  from  the  said 
date  in  the  London  Gazette." 

Schedule  (B)  is  as  follows : — 

"Notice  to  the  Crazettes. 
"The  estates  of  A  B  (name  and  dengruxtion) 
were  sequestrated  on   (date,  month,  and 
year)  by  the  (Court  of  Session  or  Sheriff 
of  ). 

"  The  first  deliverance  is  dated  the  (date). 

"The  meeting  to  elect  the  trustee  and 
commissioners  is  to  be  held  at  (hour)  o'clock 
on  the  (day  of  the  week)  the  (date,  nwnth, 
and  year)  within  (speciyV  particular  plcuse) 
in  (town) " 

On  May  0th,  1906,  the  Lord  Ordinary 
officiating  on  the  Bills  pronounced  the 
first  deliverance  in  a  petition  at  the  instance 
of  Alfred  Alexander  Murray,  W.S.,  Edin- 
burgh, for  sequestration  of  the  estates  of 
Charles  Oscar  Northwood,  residing  at 
Rosslyn,  Holmfleld  Road,  Blackpool.  As 
required  by  section  48  of  the  Bankruptcy 
(Scotland)  Act  1856  an  abbreviate  was  duly 

f  resented  to  the  Keeper  of  the  Register  of 
nhibitions  at  Edinburgh,  and  recorded. 
Notices  in  the  form  of  Schedule  B,  were 
also  inserted  in  the  London  Gazette  of  8tii 
June  1906,  and  in  the  Edinburgh  OazetU 
of  5th  June  1906,  intimating  the  award  of 
sequestration  and  the  date  of  the  first 
deliverance,  and  calling  the  meeting  to 
elect  the  trustee  and  commissioners,  and 
mentioning  the  last  date  for  lodging  claims. 
The  meeting  was  duly  held  and  a  trustee 
and  commissioner  elected.  The  process 
was  thereupon  transmitted  to  the  sheri£F- 
clerk  by  the  preses,  with  a  view  to  the 
Sheriff  confirming  the  election  of  the 
trustee  in  terms  of  section  70  of  the  Act. 
The  Sheriff,  however,  had  difficulty  in  con- 
firming the  trustee's  election,  or  proceeding 
further  with  the  sequestration  owing  to 
the  date  of  the  first  deliverance  having 
been  erroneously  stated  by  a  clerical  error 
in  the  notice  in  the  Edirunirgh  Gazette  as 
6th  June  1906  in  place  of  9th  May  1906. 

On  23rd  June  1906  Murray  presented  a 
petition  appealing  to  the  nobile  officium  of 
the  Court,  in  which  he  narrated  these  facts 
and  made  the  following  crave : — "  May  it 
therefore  please  your  Lordships  to  authorise 
the  petitioner  to  insert  in  the  Edinburgh 
Cfazette  within  four  days  from  the  date  of 
your  Lordship's  deliverance,  a  notice  in  the 
following  terms : — 
'  Charles  Oscar  Norlhwood^s  Sequestration. 

'Notice  is  hereby  given  by  authority  of  the 
First  Division  of  tne  Court  of  Session  in 
Scotland  that  the  estates  of  Charles  Oscar 
Northwood  .  .  .  were  E%questrated  on  6th 
June  1906  by  the  Court  oi  Session. 

'The  first  deliverance  is  dated  the  9th  May 
1906. 

'The  meeting;  to  elect  the  trustee  and 
commissioners  is  to  be  held  at  three  o'clock 
on  Wednesday  the  13th  day  of  June  1908 
within  Dowell's  Rooms,  18  George  Street, 
Edinburgh,  A  composition  may  he  offered 
at  this  meeting,  and  to  entitle  creditors  to 
the  first  dividend  their  oaths  and  grounds 
of  debt  must  be  lodged  on  or  before  the  5th 
October  190& 
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'The  sequestration  has  been  remitted  to 
the  Sheriff  of  the  Lothians  and  Peebles  at 
Edinburgh. 

'  All  future  advertisements  relating  to  this 
sequestration  will  be  published  in  the  Edin- 
burgh Oaeette  alone. 

•Alfred  A.  Mutrbay,  W.8.,  Agent, 
'23  St  James  Square,  Edinburgh.' 
And  to  substitute  said  notice  for  that  pub- 
lished in  the  Edinburgh  Gazette  on  6th 
June  1006,  and  to  hold  the  same  as  equi- 
valent thereto,  and  to  authorise  the  Sheriff 
of  the  Lothians  and  Peebles,  upon  proof  of 
such  notice  having  been  duly  inserted,  to 
confirm  the  election  of  the  trustee  and 
commissioner,  and  proceed  in  the  seques- 
tration as  if  the  date  of  the  first  deliverance 
had  been  correctly  notified  in  said  Edin- 
burgh Gaaette;  or  to  do  further  or  other- 
wise in  the  premises  as  to  your  Lordships 
shall  seem  fit." 

Counsel  for  the  petitioner  in  the  Single 
Bills  stated  that  the  error  was  purely 
clerical ;  that  the  advertisement  haa  been 
correctly  inserted  in  the  London  Oaeette; 
that  the  date  of  the  first  deliverance  was 
not  an  essential  fact  (being  inserted  merely 
to  give  creditors  notice  of  the  proceedings), 
and  had  no  effect  in  fixing  the  date  of 
notour    bankruptcy    or    in    determining 

S references.     He  referred  to  Lipman  & 
'o:»  Trustee,  June  11,  1808,  20  B.  818,  30 
S.L.B.  720. 

The  Lord  PRsasiDENT  having  intimated 
that  the  Court  was  disposed  to  aid  the 
petitioner,  but  that  the  prayer  of  the 
petition  could  not  be  granted  as  it  stood, 
the  petitioner  was  allowed  to  amend  the 
prayer,  which  then  read  as  follows :— "May 
it  therefore  please  your  Lordships  to 
authorise  the  petitioner  to  insert  in  the 
Edinburgh  Oazette,  within  four  days  from 
the  date  of  your  Lordships'  deliverance,  a 
notice  in  the  following  terms : — 
" '  Charles  Oscar  Northwood's  Sequestration. 

" '  Whereas  on  5th  June  1006  the  following 
intimation  was  inserted  in  the  Edinburgh 
Qasette: —  .  .  .  [here  followed  the  notice 
originally  inserted.]  .  .  ,  Notice  is  hereby 
given  by  authority  of  the  First  Division  of 
the  Court  of  Session  in  Scotland  that  the 
date  of  the  first  deliverance  was  by  a 
clerical  error  stated  in  said  intimation  to 
be  6th  June  1006  instead  of  0th  May  1006, 
and  this  intimation  is  now  inserted  to  give 
notice  to  all  concerned  that  the  correct 
date  of  the  first  deliverance  was  0th  May 
1006.' 

And  to  authorise  the  Sheriff  of  the 
Lothians  and  Peebles,  upon  proof  of  such 
notice  having  been  duly  inserted,  to  confirm 
the  election  of  the  trustee  and  commis- 
sioner, and  proceed  in  the  sequestration  as 
if  the  date  of  the  first  deliverance  had  been 
correctly  notified  in  said  Edinburgh  Oaeette, 
or  to  do  further  or  otherwise  in  the  premises 
as  to  your  Lordships  shall  seem  fit. 

The  Court  (the  Lord  Pbesidknt,  Lord 
KiNTTKAB  and  Lord  Pbabson)  pronounced 
the  following  interlocutor : — 

"The  Lords  having   considered    the 
petition  as  amended  at  the  bar,  and 


heard  counsel  for  the  petitioner. 
Authorise  the  petitioner  to  insert  in 
the  Edinburgh  Oazette,  within  four 
days  from  this  date,  a  notice  in  the 
terms  set  forth  in  the  prayer  of  the 
petition,  and  authorise  the  Sheriff  of 
the  Lothians  and  Peebles  at  Edinburgh, 
upon  proof  of  such  notice  having  been 
duly  inserted,  to  confirm  the  election 
of  the  trustee  and  commissioner  on  the 
sequestrated  estate  of  Charles  Oscar 
Northwood  mentioned  in  the  petition, 
and  proceed  in  the  sequestration  as  if 
the  date  of  the  first  deliverance  had 
been  correctly  notified  in  the  Edin- 
burgh Oaeette,  and  decern." 

Counsel  for  Petitioner^Burt.    Agents — 
J.  &  A.  Murray,  W.8. 


Tuesday,  June  26. 

FIRST    DIVISION. 

[Sheriff  Court  at  Dundee. 
KENNEDY  v.   CALEDON  SHIP- 
BUILDING    AND     ENGINEERING 
COMPANY,  LIMITED. 
{Ante,  March  13,  1006,  supra,  p.  490.) 

Master  and  Servant —  Workmen's  Com- 
pensation Act  1807  (60  and  61  Vict.  cap. 
37),  sec.  1,  sub-sec.  (3)  —  Arbitration  — 
Application  for  Arbitration  before  Master 
has  had  Time  to  Consider  Claim,  and 
before  Date  of  First  Weeldy  Payment 
ftos  Arrived — Competencjf. 

A  workman  met  with  an  accident 
entitling  him  to  compensation  under 
the  "Workmen's  Compensation  Act 
On  Slst  October  he  wrote  intimating 
a  claim  against  his  master  under  the 
Employers'  Liability  Act  or  alterna- 
tively under  the  Workmen's  Com- 
pensation Act.  The  first  weekly  pay- 
ment under  the  latter  statute  fell  due 
on  4th  November.  On  2nd  November 
the  workman  lodged  a  petition  for 
arbitration.  The  master  pleaded  that 
the  application  was  incompetent  and 
premature  inasmuch  as  there  was  no 
question  between  the  parties  when  it 
was  presented  and  no  time  had  been 
g^ven  him  to  consider  the  claim  as 
made.  The  Sheriff-Substitute  found 
the  defences  irrelevant,  and  awarded 
compensation. 

Held  on  appeal  that  as  there  was  no 
dispute  between  the  parties  when  the 
petition  was  lodged  as  to  the  liability 
to  pay  compensation  or  its  amount  or 
duration,  tne  compensation  payable 
not  being  at  the  time  of  the  applica- 
tion in  arrear,  no  question  had  arisen 
within  the  meaning  of  section  1,  sub- 
sec.  (3),  of  the  Act,  and  consequently 
that  the  condition-precedent  to  an  arbi- 
tration was  wanting,  and  the  Sheriff- 
Substitute  ought  to  have  dismissed 
the  petition. 
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Field  V.  Lcyngden  dkSons,  [1602]  1  K.B. 
47,  approved. 
Esepenaes— Master  and  Servant  —  Work- 
men's CoTnpensation  Act  1897  (60  and  61 
Viet.  cap.  37),  Schedule  II,  sec.  Q—In- 
competent  Application  for  Arbitration — 
Discretion  of  Arbiter. 

The  Workmen's  Compensation  Act 
1897,  Schedule  II,  section  6,  provides : — 
'"ITie  costs  of  and  incident  to  the 
arbitration  and  proceedings  connected 
therewith  shall  be  in  the  discretion 
of  the  arbitrator.  .  .  ." 

Held   that   this   enactment  did  not 

cover  the  expenses  of  an  application 

for  arbitration  found  to  be  incompetent 

and  premature. 

[This  case  is  reported  ante  ut  supra  and 

was  now  beard  along  with  the  immediately 

following    case    of    Sweeney    v.    Gourlay 

Brothers  &  Company  {Ihmdee),  LimiiedA 

The  Workmen's  Compensation  Act  1887, 
sec.  1,  sub-sec.  (3),  enacts—"  If  any  question 
arises  in  any  proceedings  under  this  Act  as 
to  the  liability  to  pay  compensation  under 
this  Act  (including  any  question  as  to 
whether  the  employment  is  one  to  which 
this  Act  applies),  or  as  to  the  amount  or 
duration  of  compensation  under  this  Act, 
the  question,  if  not  settled  by  agreement, 
shall,  subject  to  the  provisions  of  the  First 
Schedule  to  this  Act,  be  settled  by  arbitra- 
tion in  accordance  with  the  Second  Schedule 
to  the  Act." 

Section  6  of  the  Second  Schedule  provides 
that  the  expenses  of  the  arbitration  shall 
be  in  the  discretion  of  the  arbiter  (v.  supra 
in  second  rubric). 

On  13th  March  1906  the  First  Division  of 
the  Court  ordained  the  Sheriff-Substitute 
at  Dundee  (Campbell  Smith)  to  state  a 
case  in  an  arbitration  under  the  Work- 
men's Compensation  Act  1897  between 
Robert  Kennedy,  apprentice  shipwright, 
50  Dock  Street,  Dundee,  now  respondent, 
and  the  Caledon  Shipbuilding  and  Engineer- 
ing Company,  Limited,  Lilybank  Works, 
Dundee,  now  appellants  {v.  supra,  page 
430).  The  Sheriff  -  Substitute  had  pro- 
nounced this  interlocutor,  dated  lOth 
November  1905:— "Finds  the  defences  as 
stated  to  be  irrelevant:  Finds  the  pursuer 
entitled  to  compensation  from  the  defen- 
ders under  the  Workmen's  Compensation 
Act  1897  at  the  rate  of  four  shillings  and 
sixpence  weekly,  as  and  from  28th  October 
1905,  until  the  further  orders  of  the  Court : 
Further  finds  the  pursuer  entitled  to  ex- 
penses from  the  defenders,  modified  to 
two  guineas,  and  decerns." 

The  stated  case  set  forth— "On  2nd  Nov- 
ember 1905  the  respondent  presented  an 
application  in  the  Sheriff  Court  at  Dundee, 
praying  the  Court  to  find  him  entitled  to 
compensation  from  the  appellants  under 
the  said  Act  in  respect  of  personal  injuries 
caused  to  the  respondent  on  14th  October 
1906  by  accident  arising  out  of  and  in  the 
course  of  the  respondent's  employment 
with  the  appellants ;  to  ascertain  and  fix 
such  weekly  payments  as  might  be  found 
to  be  due  and  payable  to  the  respondent  by 
the  appellants  under  and  in  terms  of  the 


said  Act ;  and  to  grant  an  award  in  favour 
of  the  respondent  against  the  impellaatB 
therefor,  with  expenses.  Notice  or  the  acci- 
dent had  been  duly  g^ven  in  terms  of  the 
statute.  On  the  presentation  of  the  appli- 
cation the  usual  wairant  was  grantea  for 
citation  of  the  appellants,  and  appointing 
parties  to  be  heaM  on  10th  November  1905. 
On  that  day  (10th  November  1905)  the 
Sheriff-Substitute  heard  parties]  procura- 
tors. At  the  hearing,  or  after  it,  on  the 
same  day,  the  appellants'  procurator  lodged 
in  process  a  written  note  of  defences  con- 
taining the  pleas— {I)  That  the  application 
was  incompetent.  (2)  That  the  application 
should  be  dismissed  with  expenses  to  the 
appellants  in  respect  that — (a)  No  question 
had  arisen  between  the  parties  within  the 
meaning  of  the  Workmen's  Compensation 
Act  when  the  application  for  arbitration 
was  presented,  (o)  Reasonable  opportunity 
was  not  given  to  the  appellants  to  admit 
their  liability  to  pay  the  compensation 
claimed  before  the  application  was  pre- 
sented. The  only  part  of  these  pleas  argued 
at  the  bar,  as  understood  by  the  Sheriff- 
Substitute,  was  that  the  action  had  been 
prematurely  brought,  and  that  therefore 
no  expenses  should  be  allowed  to  the 
respondent.  The  following  facts  were  ad- 
mitted at  the  bar — That  on  14th  October 
1905  the  respondent,  while  in  the  employ- 
ment of  the  appellants,  met  with  an  acci- 
dent entitling  him  to  compensation  under 
the  Workmen's  Compensation  Act.  That 
on  28th  October  1905  the  compensation  to 
which  he  was  entitled  began  to  run.  That 
on  31st  October  1905  written  notice  of  the 
accident  was  duly  gjiven  to  the  appellants 
in  terms  of  the  Act.  That  on  2nd  Novem- 
ber 1905  the  application  was  presented  to 
the  Court.  That  citation  was  effected  on 
3rd  November  1905.  That  down  to  10th 
November  1905,  when  the  application  was 
called  before  the  Sheriff -Substitute  as  afore- 
said, no  payment  of  compensation  had  been 
made  or  tendered  to  tne  respondent,  al- 
though the  compensation  had  begun  to  run 
on  28tb  October  1005,  and  thirteen  days' 
compensation  was  thus  due.  That  down  to 
10th  November  1905,  when  the  application 
was  called  as  aforesaid,  no'  memorandum 
of  agreement  under  the  said  Act  had  been 
sent  to  the  sheriff -clerk  either  by  the 
appellants  or  the  respondent,  although 
twenty-seven  days  had  then  elapsed  since 
the  accident.  .  .  .  The  appellants  did  not 
aver  that  in  fact  any  agreement  had  been 
made,  but  asserted  merely  that  they  were 
willing  to  pay.  .  .  .  The  Sheriff-Substitote 
.  ,  .  was  of  opinion  that,  prior  to  the  bear- 
ing on  10th  November  1905,  no  'agreement' 
within  the  meaning  of  section  1,  sub-section 
3,  of  the  Act  had  been  arrived  at.  He  was, 
however,  fully  satisfied  that  an  agreement 
entitled  to  the  sanction  of  the  Court,  had 
been  arrived  at  by  the  agente,  and,  relying 
on  their  statements  at  the  bar,  he  gave 
effect  to  it,  and  further  that,  witnoat 
decree,  the  respondent  could  not  enforce 
payment  of  any  sum  whatever.  The  Sheriff- 
Substitute  was  further  of  opinion — (a)  that 
no  agreement  having  been  arrived  at  prior 
to  the  hearing  on  10th  November  1906,  and 
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the  respondent  having  presented  an  appli- 
cation for  arbitration,  a  'question'  had 
arisen  within  the  meaning  of  section  1, 
sub-section  3,  of  the  Act;  and  (b)  that,  in 
any  event,  in  respect  that  prior  to  the 
hearing  on  10th  November  ISOo  the  parties 
were  admittedly  at  one  only  as  to  the  lia- 
bility to  pay  compensation,  and  not  as  to 
the  amotmt  or  duration  of  compensation, 
and  in  respect  that  notwithstanding  the 
general  admission  of  liability  to  pay  com- 
pensation no  payment  of  compensation  had 
been  made,  and  the  compensation  was  thus 
in  arrear,  a  '  question '  nad  arisen  within 
the  meaning  of  said  section " 

The  written  notice  of  claim  dated  31st 
October  was  alternatively  under  the  Em- 
ployers' Liability  Act  IffiO  or  the  Work- 
men's Compensation  Act  1897. 

Various  questions  of  law  were  stated,  but 
the  Court  found  it  unnecessary  to  answer 
Uiem. 

Argued  for  the  appellants— The  Sheriff- 
Substitute  was  in  error  in  thinking  that  a 
"question"  in  the  sense  of  section  1,  sub- 
section 3,  of  the  Act  had  arisen  here.  There 
was  no  such  question,  and  that  being  so 
the  application  should  have  been  dismissed. 
A  workman  was  not  entitled  to  institute  a 
claim  in  all  cases  at  the  expense  of  the 
employer,  and  irrespective  of  the  fact 
whether  his  claim  was  admitted  or  not. 
Nor  was  he  entitled  to  rush  into  Court 
with  an  arbitration  before  his  employer 
had  had  time  to  accede  to  his  claim  or 
to  pay  the  compensation  admitted.  The 
crucial  date  here  was  the  date  of  the  appli- 
cation, viz.,  2nd  November.  Compensa- 
tion was  not  payable  till  4th  November; 
the  application  was  therefore  incompetent. 
It  should  have  been  dismissed  and  expenses 
should  then  have  been  awarded  to  the 
appellants  instead  of  to  the  respondent. 
Btoference  was  made  to  Field  v.  Longden  & 
Sana,  [19021  1  E.B.  47,  and  to  the  previous 
report  of  Caledon  Shijibuildi-ng  and  En- 
gineering Company,  Limited  v.  Kennedy, 
March  13, 1906,  aujn-a,  p.  430. 

Argued  for  the  respondent  —  The  claim 
here  was  not  really  made  till  10th  Novem- 
ber. The  application  of  2nd  November  was 
merely  the  notice  of  the  claim  (vide  section 
2  of  the  Act).  By  10th  November  the  com- 
pensation was  in  arrear  and  no  agi-eement 
nad  been  regfistei-ed.  The  question  of  ex- 
penses was  a  matter  solely  in  the  discretion 
of  the  arbiter  {vide  Schedule  II,  section  6). 

At  advising— 

Lord  Pbabson— This  appeal  comes  before 
us  on  a  case  stated  by  the  Sheriff -Substitute 
at  Dundee  in  obedience  to  your  Lordships' 
order,  under  the  Workmen  s  Compensation 
Act. 

The  appellants  are  a  shipbuilding  and 
engineering  company  in  Dundee.  On  14th 
October  1W5  the  respondent  met  with  an 
accident  in  the  course  of  his  employment 
at  their  works  which  entitled  him  to  com- 
pensation under  the  Act.  The  first  weekly 
sum  of  compensation  became  payable  on 
4th  November,  but  before  that  d!ate  arrived 
the  respondent  had  on  2nd  November  pre- 
sented a  petition  for  arbitration   in   the 
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Dundee  Sheriff  Court,  which  was  served  on 
the  appellants  on  3rd  November.  I  note  in 
passing  that  the  notice  of  claim  given  to 
the  appellants  on  31st  October  bore  to  be  in 
terms  of  the  Employers'  Liability  Act  1880, 
and  it  further  stated  that  alternatively  be 
claimed  compensation  under  the  Work- 
men's Compensation  Act.  The  election  to 
claim  under  the  latter  Act  was  made,  as  I 
understand  it,  by  the  lodging  of  the  petition 
for  arbitration  on  2nd  November. 

At  the  hearing  before  the  Sheriff-Substi- 
tute on  10th  November  the  appellant 
objected  to  the  petition  on  the  ground  that 
it  was  premature  and  unnecessary,  as  the 
appellants  had  never  been  unwilling  to  pay 
the  half  wages  to  the  full  statutory  amount. 
I  take  this  as  being  the  Sheriff's  recollec- 
tion of  what  passed.  A  short  written  note 
of  defences  was  also  handed  in  by  the  ap- 
pellants and  lodged  in  process,  which  says 
the  same  thing  in  legal  language,  namely, 
that  the  application  was  incompetent  and 
should  be  dismissed  in  respect  (1)  that  no 
question  had  arisen  between  the  parties 
within  the  meaning  of  the  Act  when  the 
petition  was  presented,  and  ^2)  that  no 
reasonable  opportunity  was  given  to  the 
appellants  to  admit  their  liability.  But 
the  Sheriff's  own  account  of  it  is  quite 
sufficient  to  show  that  the  point  was  defi- 
nitely raised  and  argued. 

Now,  what  the  Sheriff  did  was  this.  He 
found  the  defences  as  stated  to  be  irrele- 
vant and  he  found  the  pursuer  entitled  to 
compensation  at  the  rate  of  48.  6d.  weekly 
as  from  28th  October.  He  further  found 
the  pursuer  entitled  to  £2,  2s.  of  modified 
expenses,  which  he  says  he  did  in  virtue  of 
the  discretionary  power  conferred  on  him 
by  section  6  of  Schedule  II. 

In  my  opinion  the  Sheriff  has  proceeded 
on  an  erroneous  view  of  the  statutory 
requirements,  and  the  result  at  which  he 
has  arrived  is  inconsistent  with  the  scope 
and  intention  of  the  Act.  The  Act  does 
not  regard  arbitration  with  any  degree  of 
favour.  It  is  to  be  the  last  resort  of  persons 
who  find  themselves  unable  to  agree.  It  is 
assumed  that  there  is  to  be  a  bona  fide 
attempt  to  settle  the  matter  without  it. 
But  the  first  requirement  of  all  is,  that  there 
shall  be  a  question  arising  in  any  proceed- 
ings under  the  Act  as  to  the  liability  to  pay 
compensation  or  as  to  the  amount  or  dura^ 
tion  of  it.  The  expression  "  any  question" 
obviously  means  any  dispute.  ,Then  the 
statute  prescribes  that  the  question,  if  not 
settled  oy  agreement,  shall  be  settled  by 
arbitration;  which  plainly  imports  that 
each  party  is  entitled  to  an  opportunitjr  of 
settling  by  agreement,  before  arbitration 
can  be  forced  upon  him  by  the  other.  If 
either  party  attempts  to  rush  an  arbitra- 
tion before  any  such  0[ue8tion  has  arisen,  or 
(if  a  question  has  arisen)  before  the  other 
party  nas  an  opportunity  of  settling  it  by 
agreement,  then  the  conditions  precedent 
to  the  statutory  arbitration  are  wanting 
and  the  petition  for  arbitration  is  incom- 
petent ab  initio. 

"These  considerations  are,  I  think,  clear 
on  the  face  of  the  statute,  and  I  am  con- 
firmed in  the  view  I  have  expressed  by  the 
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decision  of  the  English  Court  of  Appeal  in 
the  case  of  Field  v.  Longden  &  Sons  (1002, 
1  K.B.  47),  to  which  we  were  referred,  and 
in  which  I  may  be  allowed  to  express  my 
entire  concurrence. 

Coming  now  to  the  grounds  in  law  of  the 
Sheriff-Substitute's  decision,  I  find  that  the 
first  ground  which  be  assigns  for  it  is  this— 
that  no  agreement  having  been  arrived  at 
prior  to  the  hearing  on  10th  November  1905, 
and  tlie  respondent  having  presented  an 
application  for  arbitration,  a  "question" 
had  arisen  within  the  meaning  of  section  1, 
sub-section  3,  of  the  Act.  The  underlying 
assumption  here  is,  that  the  presentation 
of  the  petition  for  arbiti-ation  of  itself 
created  a  question  within  the  meaning  of 
Bub-section  3.  But  that  is  an  impossible 
assumption,  because,  as  was  pointed  out  in 
the  case  of  Pield,  the  section  in  terms 
provides  that  a  question  must  have  arisen 
as  to  compensation  before  the  OTbvisions  as 
to  arbitration  come  into  play.  The  Sheriffs 
second  ground  of  decision  is  this— that  in 
any  event  a  "question"  had  arisen  within 
the  meaning  of  the  Act,  in  respect  that 
prior  to  the  nearing  on  10th  November  the 
parties  were  at  one  only  as  to  the  liability 
to  pay  compensation,  and  not  as  to  its 
amount  or  duration,  and  in  respect  that 
notwithstanding  the  general  admission  of 
liability  to  pay,  no  payment  had  been 
made  and  the  compensation  was  thus  in 
arrear.  But  the  compensation  was  not  in 
arrear  at  the  date  when  the  petition  was 
presented,  which  is  the  date  at  which  its 
competency  must  be  judged  of ;  while  as  to 
the  extent  to  which  the  parties  were  at  one, 
there  was  certainl;^  no  question  between 
them,  when  the  petition  was  lodged,  either 
as  to  the  amount  of  the  compensation  or 
the  duration  of  it. 

The  Sheriff-Substitute  suggests  that  there 
was  a  waiver  on  the  part  or  the  appellants 
of  their  plea  to  the  competency.  I  cannot 
draw  this  conclusion  from  the  facts  which 
he  states;  and  it  is  inconsistent  with  the 
opening  words  of  his  interlocutor,  where 
he  finds  the  defences  stated  to  be  irrelevant, 
thus  giving  judgment  on  the  plea  which  he 
says  was  waived. 

Again,  it  was  argued  that  this  appeal  is 
truly  against  the  nnding  of  expenses,  and 
that  as  to  these  the  Sheriff  is  final  under 
section  6  of  the  Second  Schedule.  But  that 
section  applies  only  to  the  expenses  of  and 
incident  to  an  arbitration  and  the  proceed- 
ings connected  therewith  ;  and  in  my  view 
there  was  here  no  arbitration  pi-operly  so 
called.  The  sum  in  dispute  is  indeed  very 
small,  for  the  appeal  is  mainly  directed 
against  the  award  of  expenses ;  but  it  raises 
a  question  of  principle,  of  considerable  im- 
portance to  the  proper  administration  of 
the  statute. 

In  my  view  the  Sheriff-Substitute  ought 
to  have  sustained  the  preliminary  defences 
and  dismissed  the  petition,  and  it  follows 
that  his  finding  oi  expenses  in  favour  of 
the  petitioner  cannot  stand.  But  as  there 
is  no  objection  to  the  finding  settling  the 
compensation,  it  would  seem  unnecessary 
to  recal  that  flndine  merely  in  order  that 
the   same   result   should    be    reached    by 


registration  of  an  agreement,  and  therefore 
I  should  propose  that  we  should  recal  the 
first  and  last  findings  of  the  interlocutor 
and  quoad  ultra  dismiss  the  appeal. 

The  Lord  Prbbident  and  Lord  Kinnkab 
concurred. 

Lord  M'Laren  was  not  present. 

The  Court  pronounced  this  interlocutor — 
"Recal  the  first  and  last  findina^ 
in  the  interlocutor  of  the  Sheriff- 
Substitute  as  arbitrator,  dated  10th 
November  1005:  Qvuxid  ultra  dismiss 
the  appeal,  and  find  it  unnecessary  to 
answer  the  questions  of  law  stated : 
Find  no  expenses  due  to  or  by  either 
party  in  connection  with  the  stated 
case." 

Counsel  for  Appellants — C.  D.  Murray— 
Hossell  Henderson.  Agents  —  Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 

Counsel  for  Respondent  —  MacRobert. 
Agent— D.  G.  Mackenzie,  W.S. 


Tuesday,  June  26. 

FIRST     DIVISIUK. 

[Sheriff  Court  at  Dundee. 
SWEENEY  V.  GOURLAY  BROTHERS  & 
COMPANY  (DUNDEE),  LIMITED. 

[This  case  was  heard  and  decided  along 
with  the  immediately  preceding  case  ot 
Kennedy  v.  The  Caleaon  Shipbuilding  and 
Engineering  Company  {Limited).] 

Master  and  Seirvant — Workmen's  Com- 
pensation Act  1897  (60  and  61  Vict.  cap. 
37),  see.  1,  sub-see.  (3) — Arbitration — 
Application  for  Arbitnttion  while  Matter 
is  Paying  FuM  Compensaiion  —  Com- 
petency. 

His  employers,  without  arbitraiion 
or  a  specific  agreement,  were  paying 
an  injured  workman  the  full  weekly 
compensation  which  he  could  claim 
under  the  Workmen's  Compensation 
Act  1897,  but  had  on  several  occasions 
when  making  payment  intimated  to 
him  that  they  thought  he  had  recovered 
and  that  the  payments  might  soon  be 
stopped.  The  workman  after  a  time 
presented  a  petition  for  arbitration. 

Held,  on  appeal,  that  the  petition  was 
incompetent  and  should  have  been  dis- 
missed, inasmuch  as  (1)  when  it  was 
lodged  no  question  had  arisen  between 
the  parties  as  required  by  section  1  (3) 
of  the  Act  prior  to  arbitration,  and  (2) 
the  workman  had  no  right  to  have  his 
right  to  compensation  constituted  and 
controlled  by  a  court  of  law  irrespective 
of  the  Act. 
The  Workmen's  Compensation  Act  18Q7, 
section  1,  sub-section  (3),  enacts— "If  any 
question  arises  in  any  proceedings  under 
this  Act  as  to  the  liability  to  pay  com- 
pensation under  this  Act  (including  any 
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question  as  to  whether  the  employment  is 
one  to  which  this  Act  applies),  or  as  to  the 
amount  or  duration  of  compensation  under 
this  Act,  the  Question,  if  not  settled  by- 
agreement,  shall,  subject  to  the  provisions 
of  the  First  Schedule  to  this  Act,  be  settled 
by  arbitration  in  accordance  with  the 
Second  Schedule  to  the  Act." 

Thomas  Sweeney,  rivetholder,  64  Lilybank 
Road,  Dundee,  made  application  on  30th 
January  1806  in  the  Sheriff  Court  there,  in 
an  arbitration  under  the  Workmen's  Com- 
pensation Act  1897,  for  a  decree  ordaining 
Gourlay  Brothers  &  Company  (Dundee), 
Limited,  to  pay  him  nine  shillings  and 
ninepence  sterling  weekly  as  compensa- 
tion under  the  Act  as  and  from  the 
22nd  January  1906.  On  23rd  February 
the  Sheriff-Substitute  (Campbell  Smith) 
awarded  the  compensation  claimed  until 
the  further  orders  of  the  Court  with 
modified  expenses.  Gourlay  Brothers  & 
Company  holding  the  application  to  have 
been  incompetent  appealed. 

The  stated  case  narrated — ".  .  .  The 
Sheriff-Substitute  heard  parties'  procura- 
tors on  9th  February  1906,  when  the  appel- 
lants put  in  a  written  note  of  defences  with 
the  following  pleas:— '(1)  The  petition  is 
incompetent.  (2)  The  petition  should  be 
dismissed  with  expenses  to  the  defenders, 
in  respect  that — (a)  There  was  no  question 
between  the  parties  within  the  meaning  of 
the  Workmen's  Compensation  Act  when 
the  petition  was  presented,  (b)  The  respon- 
dent had  entered  into  an  agreement  with 
the  appellants  under  the  Workmen's  Cotu- 
pensation  Act  1897,  accepted  compensation 
in  terms  thereof  at  the  rate  specified  in  the 
petition,  and  has  received,  and  is  still  in 
receipt  of,  said  compensation.' 

•"The  Sheriff-Substitute  allowed  a  proof, 
which  was  taken  on  23rd  February  1906. 

"The  following  are  the  facts  which  the 
Sheriff-Substitute  held  as  proved :— That 
the  respondent  on  5th  September  1005, 
while  working  as  a  rivetholder  in  the 
employment  or  the  appellants  in  Camper- 
down  Shipyard,  in  the  county  of  Forfar, 
was  severely  burned  on  his  left  hand  and 
left  leg  through  a  lighted  naphtha  lamp 
falling  upon  him.  That  the  appellants,  in 
accordance  with  their  liability  under  the 
Workmen's  Compensation  Act,  from  a 
fortnight  after  the  accident  till  2Srd  Janu- 
ary lM)0,  paid  the  respondent  98.  9d.  per 
week  as  half  his  average  weekly  earnings. 
That  the  appellants  had  paid  the  respon- 
dent nothing  since  said  23rd  January  1906. 
That  when  making  the  payment  to  the 
respondent  of  his  weekly  compensation 
the  appellants  intimated  to  him  that  in 
the  opinion  of  the  appellants  and  some 
unnamed  medical  adviser  he  had  recovered 
and  ought  to  be  seeking  for  work,  and  that 
the  payment  of  98.  9a.  would  in  a  very 
short  time  be  stopped.  That  after  having 
heard  this  warning  several  times  repeated 
the  respondent  consulted  an  agent,  who  on 
25th  January  1906  gave  the  notice  of  the 
accident  required  by  the  statute,  and  on 
30th  January  1906  presented  the  petition 
to  the  Court.  That  no  memorandum  of 
agreement  had   been  recorded  with  the 


Sheriff-Clerk  by  either  party.  That  at  the 
time  when  the  petition  was  presented 
there  was  a  dispute  between  the  parties  as 
to  the  respondent's  ability  to  work — the 
respondent  affirming  his  incapacity,  while 
the  appellants  denied  it,  and  threatened 
at  any  moment  to  stop  payment  of  the 
compensation,  and  that  no  a^eement  had 
been  made  as  to  that  dispute. 

"The  Sheriff-Substitute  therefore  held 
(1)  that  there  had  arisen  a  '  question '  as  to 
the  duration  of  compensation  within  the 
meaning  of  section  1,  sub-seciion  3,  of  the 
Act,   and    that  the  application   was  com- 

Setently  brought;  and  (2)  that  the  respon- 
ent  was  entitled  to  compensation  under 
the  Act,  and  that  complete  recovery  of  his 
wage-earning  powers  had  not  been  proved, 
as  also  that  the  appellants  had  not  proved 
any  probable  cause  for  alleging  it.  .  .  ." 

The  following  questions  of  law  were 
submitted: — "(1)  Whether  a  'question'  as 
to  the  duration  of  compensation  within 
the  meaning  of  section  1,  sub-section  3,  of 
the  Workmen's  Compensation  Act  1807, 
had  arisen  between  the  parties  and  had  not 
been  settled  by  agreement.  (2)  Whether  it 
being  proved  that  the  respondent  has  no 
agreement  for  compensation  with  the 
appellants  capable  of  registration  under 
the  Workmen's  Compensation  Act,  he  is 
entitled  to  have  his  right  to  compensation 
constituted  and  controlled  by  a  court  of 
law  as  a  ^larantee  against  injustice  being 
done  to  him  or  by  him." 

Counsel  for  the  appellant  stated  that  his 
argument  in  the  preceding  case  (Ken- 
nedu  V.  The  Caiedon  Shipbuilding  and 
Engineering  Company,  Lvtnited)  covered 
the  question  raised  in  the  present  case. 

There  was  no  appearance  for  the  respon- 
dent. 
At  advising— 

Lord  Pearson— This  is  an  appeal  on  a 
case  stated  by  the  Sheriff-Substitute  of 
Forfarshire  at  Dundee  under  the  Work- 
men's Compensation  Act. 

The  appellants  are  shipbuilders  in  Dundee, 
and  on  5th  September  1905  the  respondent 
received  injuries  in  the  course  of  nis  em- 
ployment in  their  shipyard,  which  entitled 
him  to  compensation  under  the  statute. 
The  maximum  amount  due  to  him,  on  the 
footing  of  total  incapacity  for  work,  was 
98.  9d.  a-week,  being  one-half  of  his  average 
weekly  earnings.  This  sum  was  duly  paid 
to  him  by  the  appellants  from  a  fortnight 
after  the  accident  vmtil  23rd  January  in- 
clusive, that  is  to  say,  for  four  months  and 
a-half.  By  the  time  the  next  weekly  sum 
was  payable,  which  was  on  30th  January, 
the  respondent,  through  a  solicitor,  haxl 
given  notice  of  the  accident,  and  had  pre- 
sented a  petition  to  the  Sheriff  for  arbi- 
tration. 

At  the  hearing  before  the  Sheriff-Sub- 
stitute on  9th  February  the  appellants 
objected  to  the  petition  as  incompetent,  on 
the  gpround  (1)  tnat  when  it  was  presented 
there  was  no  question  between  the  parties 
within  the  meaning  of  section  1,  sub-section 
3,  of  the  Act,  and  (2)  that  there  was  a  sub- 
sisting agreement  between  the  parties  for 
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compensation  at  the  full  statutory  rate 
which  had  been  regularly  paid  and  ac- 
cepted. 

The  Sheriff-Substitute  allowed  a  proof, 
and  found  compensation  due  at  the  rate 
already  mentioned,  from  the  date  of  the 
last  payment  until  the  further  orders  of 
Court ;  and  he  awarded  modified  expenses 
to  the  respondent. 

The  Sheriff  -  Substitute  thus  virtually 
repelled  the  employers'  objections  to  the 
petition;  and  so  far  as  the  stated  case 
shows,  the  gnmund  on  which  he  did  so  was, 
that  in  making  payment  of  the  weekly 
compensation  to  the  respondent  the  appel- 
lants had  intimated  to  him,  apparently  on 
more  than  one  occasion,  that  in  their 
opinion  and  in  that  of  their  medical  adviser 
"he  had  recovered  and  ought  to  be  seeking 
for  work,  and  that  the  payment  of  da.  9d. 
would  in  a  very  short  time  be  stopped." 
In  the  view  of  the  Sheriff-Substitute  there 
had  thus  arisen  a  question  as  to  the  dura- 
tion of  compensation  within  the  meaning 
of  section  1,  sub-section  3.  In  my  opinion, 
no  such  question  had  arisen  at  the  date 
when  the  petition  was  lodged,  which  is  the 
material  date.  By  the  terms  of  the  Act 
itself  every  payment  of  compensation  is 
subject  to  review  de  futuro;  and  I  regard 
the  words  used  by  the  appellants  when 
they  nuide  the  payments  as  oeing  no  more 
than  an  expression  of  what  the  statute 
implies,  namely,  that  the  payments  might 
have  to  be  reviewed  in  the  future,  and  even 
in  the  near  future.  In  that  sense  the 
duration  of  compensation  is  always  un- 
certain ;  but  that  does  not  mean  that  there 
is  always  a  question  as  to  its  duration 
within  the  meaning  of  section  1,  sub-section 
3.  There  might  be  a  case  of  payments 
being  stopped  on  an  allegation  of  complete 
recovery.  But  that  is  not  this  case.  Here 
full  payment  had  been  regularly  made 
down  to  date  in  accordance  with  the 
appellants'  liability  under  the  statute.  It 
lay  with  the  employer  to  make  the  next 
move,  namely,  to  require  the  workman  to 
submit  himself  for  examination  under 
section  11  of  Schedule  1 ;  and  I  see  no 
reason  at  all  for  the  assumption  that  in 
this  case  the  employers  would  have  taken 
the  matter  into  their  own  hands.  Indeed, 
I  draw  the  contrary  inference  from  the 
facte  set  forth  by  the  Sheriff-Substitute 
as  proved. 

It  follows  that  the  petition  should  have 
been  dismissed,  unless  it  can  be  supported 
on  the  ground  indicated  in  the  second 
question  of  law  stated  by  the  Sheriff- 
Substitute.  That  question  is,  whether, 
where  a  workman  has  no  agreement 
capable  of  registration  under  the  Act,  "he 
is  entitled  to  have  his  right  to  compensa- 
tion constituted  and  controlled  by  a  court 
of  law  as  a  guarantee  against  injustice 
being  done  to  him  or  by  him?"  The  only 
possible  answer  is,  that  neither  party  has 
any  right  under  the  statute  except  what 
the  statute  confers ;  and  that  the  question 
ignores  the  statutory  conditions  upon 
which  alone  an  arbitration  is  admissible 
under  section  1,  sub-section  3.  It  is  not 
until  the  parties  are  at  arm's  length  that 


the  statute  contemplates  a  resort  to  arbi- 
tration, and  then  only  when  some  definite 
question  has  arisen  between  them,  ivhich 
they  have  had  at  least  an  opportunity  of 
settling  by  agr-eement  and  which  they 
have  miled  so  to  settle.  The  mere  fact 
that  there  exists  no  agreement  capable  of 
registration  does  not  show  that  the  parties 
ai-e  at  arm's  length.  On  the  contrary,  that 
is  the  normal  state  of  matters,  where,  as 
here,  the  parties  are  de  facto  in  agreement 
from  the  very  first,  and  where  compensa- 
tion has  been  paid  over  a  period  of  many 
weeks  on  the  maximum  scale. 

In  these  circumstances  I  am  of  opinion 
that  the  Sheriff-Substitute  ought  to  have 
dismissed  the  petition ;  and  that  his  award 
of  expenses  was  incompetent  and  m.ust 
be  recalled. 

The  LoBD  President  and  Lord  Kinnbab 
concurred. 

Lord  M'Laben  was  not  present. 

The  Court  pronounced  this  interlocutor— 
"Find  that  the  petition  by  the 
applicant  is  incompetent:  Therefore 
find  it  unnecessary  to  answer  the  two 
questions  of  law  stated :  Recal  the 
award  of  the  arbitrator :  Remit  to  him 
to  dismiss  the  claim,  and  decern :  Find 
no  expenses  due  to  or  by  either  party 
in  coDuection  with  the  stated  case." 

Counsel  for  the  Appellants— C.  D.  Murray 
—  Hossell  Henderson.  Agents  —  Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 


Thursday,  June  7. 

FIRST    DIVISION. 

[Lord  Johnston,  Ordinary  ia 
Fxchequer  Causes. 

PATERSON  V.  INLAND  REVENUE. 

Revenue — Public -House — Licence  Duty — 
Billiard  Saloon  in  Flat  above — Whether 
Part  of  lAcenaed  Premises — "Offices" — 
Inland  Revenue  Act  1880  (43  and  44  Viet, 
c.  20),  sec.  43. 

i'he  tenant  of  a  public-house  was 
tenant  under  a  separate  lease  of  a 
billiard  saloon  situated  in  the  flat 
immediately  above  the  public-house. 
There  was  no  internal  communication 
between  the  saloon  and  the  public- 
house,  access  to  the  saloon  being  ob- 
tained by  an  outside  staircase. 

Held   that   the   billiard   saloon   was 

neither  part  of  the  dwelling-house  in 

which  the  retailer  resided  or  retailed 

spirits,    nor    within    the    description 

"offices,    courts,    yards,    and   gardens 

therewith  occupied,"  and  consequently 

that  licence  duty  was  not  exigible  in 

respect  thereof. 

The  Inland  Revenue  Act  1880  (43  and  44 

Vict.  c.  20),  section  43,  enacts — "(1)  On  and 

after  the  first  day  of  July  1880,  in  lieu  of 

the  duties  of  excise  now  payable  on  licences 
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to  be  taken  out  by  retailers  of  spirits  in  the 
United  Kingdom,  there  shall  l>e  charged 
and  paid  the  duties  following  (that  is  to 
say) — If  the  annual  value  of  the  dwelling- 
house  in  which  the  retailer  shall  reside  or 
retail  spirits,  together  with  the  offices, 
courts,  yards,  ana  gardens  therewith  occu- 
pied, is  under  £10  .  .  ."  [Here  follows  a 
aliding  scale  of  the  dutvjoayable.] 

On  aSth  October  1905  William  Cleghom 
Paterson,  wine  and  spirit  merchant.  Har- 
bour Bar,  Oirvan,  brought  an  action  against 
the  Lord  Advocate  as  representing  the 
Commissioners  of  Inland  Revenue,  in 
which  be  sought  declarator  that  he  was 
not  bound  to  pay  excise  licence  duty  in 
respect  of  a  billiard  saloon  occupied  by  him 
as  tenant,  and  situated  in  the  flat  immedi- 
ately above  his  licensed  premises.  He  also 
sought  repayment  of  excess  licence  duty 
which  he  had  paid  under  protest  in  respect 
of  the  said  saloon. 

The  premises  for  which  the  pursuer  held 
a  public-house  certificate  consisted  of  a 
single  room  (the  bar)  with  a  dwelling-house 
of  one  room  and  kitchen  attached,  and 
were  occupied  by  him  under  a  lease,  dated 
17th  November  1002,  at  an  annual  rent  of 
£14.  Under  this  lease  he  also  occupied  the 
stable,  cellars,  and  outhouses  behind  the 
"Harbour  Bar,"  at  an  annual  rent  of  £11. 
Under  another  lease  dated  25th  May  and 
6th  June  1005  he  occupied  as  a  billiard 
saloon  at  a  rent  of  £20  the  flat  above  the 
bar,  room  and  kitchen.  It  belonged  to  the 
same  proprietrix  but  had  no  internal  com- 
munication with  the  lower  flat,  access  to 
the  saloon  being  obtained  from  the  street 
through  a  pend  leading  to  the  yard  behind 
and  by  an  outside  stone  staircase  going  up 
from  the  yard  to  the  flat  above.  There, 
was  also  a  private  exit  behind  the  bar  into 
the  entrance  lobby  of  the  dwelling-house, 
and  thence  through  a  back  door  into  the 
court  behind,  from  which  the  saloon  might 
be  reached  by  ascending  the  outside  stone 
staircase  above  described,  thus  avoiding 
the  necessity  of  going  out  into  the  public 
street. 

The  pursuer  pleaded— "(1)  The  pursuer  is 
entitled  to  decree  of  declarator  as  concluded 
for  in  respect  that  (a)  the  said  flat  occupied 
by  him  as  a  billiard  saloon  is  not  certifi- 
cated by  the  licensing  authority  for  the 
sale  therein  by  retail  of  exciseable  liquors ; 
(b)  the  said  flat  is  a  separate  tenement  from 
the  certificated  premises ;  and  (c)  the  said  flat 
is  not  occupiea  by  the  pursuer  along  with 
certificated  premises  aaofflces,  courts, yards, 
or  gardens.' 

The  defenders  pleaded— "(1)  In  the  cir- 
cumstances and  on  a  sound  construction  of 
the  statutory  provisions  relating  to  licence 
duty,  the  rent  of  the  billiard  room  is  rightly 
Included  in  the  annual  value  according  to 
which  the  duty  has  been  charged." 

The  facts  connected  with  the  case  are 
given  in  the  opinions  of  the  Lord  Oindinary 
and  the  Lord  President. 

On  7th  March  1906  the  Lord  Ordinary  in 
Exchequer  Causes  (Johnston)  assoilzied  the 
defender  from  the  conclusions  of  the 
summons. 


Opinion — "The  pursuer  is  tenant  under 
a  lease.  No.  6  of  process,  of  a  public-house 
for  six  and  one-half  years,  commencing 
at  Martinmas  1902.  The  premises  when 
they  were  first  let  to  him  consisted  of 
the  bar  in  Knockushion  Street  known  as 
the  Harbour  Bar,  with  the  stable,  cellars, 
and  outhouses  behind  the  same,  all  as 
presently  occupied  by  Hugh  Kirkwood, 
publican  there,  under  exception  (from  and 
after  the  term  of  Whitsunday  1904)  of 
the  fiat  above  the  said  public-house,  which 
flat  was  to  be  taken  over  by  the  land- 
lady at  Whitsunday  19(H.  Accordingly, 
the  upper  fiat  was  in  the  hands  of  Mr  Kirk- 
wood, the  publican  who  preceded  Mr 
Paterson.  It  is  not  indicated  whether  it 
was  used  by  him  as  a  billiard  saloon  or  not, 
and  for  the  purposes  of  the  case  I  shall 
assume  that  it  was  not.  The  landlady  did 
take  the  upper  floor  back  into  her  own 
hands  after  a  short  period,  but  by  the  lease 
No.  7  of  process  she  re-let  it  to  Mr  Paterson 
at  Whitsunday  1905  for  a  period  of  seven 
years,  and  the  terms  of  this  lease,  I  think, 
require  to  be  noted.  The  subject  is  de- 
scribed as  that  flat  above  the  said  Harbour 
Bar,  situated  at  the  corner  of  Henrietta 
Street  and  Knockushion  Street,  Girvan,  to 
be  used  by  him  as  a  billiard  saloon,  and 
that  for  a  period  of  seven  years  from  and 
after  the  term  of  Whitsunday  1905.  Now, 
Mr  Young  is  quite  right  in  drawing  atten- 
tion to  this,  that  not  only  is  the  use  of  the 
upper  flat  deflned,  but  that  there  is  a 
break  in  favour  of  the  landlady  just  at 
the  term  at  which  the  lease  of  the  public- 
house  runs  out,  showing,  therefore,  that 
in  her  mind  the  billiard  saloon  was  a 
valuable  adjunct — I  use  that  word  in  pre- 
ference to  offices — a  valuable  adjunct  of 
the  public-house  business.  I  think  that 
the  same  thing  is  shown  by  the  previous 
passage,  which  declares  that  in  the  event 
of  Paterson,  the  publican,  selling  the  busi- 
ness, the  landlady  shall  l^  bound  to  accept 
the  purchaser  as  tenant  of  the  billiard 
saloon  after  let.  Now,  I  cannot  read  that 
otherwise  than  as  indicating  that  in  the 
first  place  the  landlady  thought  the  billiard 
saloon  an  important  adjunct  of  her  public- 
house  premises,  and,  in  the  second  place, 
that  Mr  Paterson  thought  that  it  womd  be 
of  no  use  to  him  if  he  had  not  got  the 
public-house,  and  that  at  the  same  time . 
its  possession  would  enhance  the  value  of 
the  public-house  as  a  marketable  subject. 
Now,  these  considerations  do  not  necessarily 
lead  to  the  decision  of  the  case,  but  they 
are,  I  think,  pertinent  to  the  question 
which  I  have  got  to  consider,  and  that  is 
whether  the  terms  of  this  statute,  badly 
worded  as  they  are,  support  the  demand  of 
the  Crown.  What  I  have  got  to  interpret 
are  the  words,  '  if  the  annual  value  of  the 
dwelling-house  in  which  the  retailer  shall 
reside  or  retail  spirits,  together  with  the 
offices,  courts,  yards,  and  gardens  therewith 
occupied,'  is  as  defined,  the  duty  should  be 
as  specified.  Now,  there  is  no  question 
that  the  first  case  which  was  referred  to,  the 
case  of  Lawrence  and  its  sequels,  the  cases 
of  Kirk  V.  The  Lord  Advocate,  and  Paterson 
V.  The  Lord  Advocate,  are  all  cases  dealing 
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with  the  question  of  'the  dwelling-house.* 
They  are  all  cases  in  which  a  dwelling- 
bouse,  practically  separate,  was  sought  to 
be  brought  under  tne  definition  or  '  the 
dwelling-house  in  which  the  retailer  shall 
reside  or  retail  spirits,'  and  I  do  not  think 
they  really  throw  any  light  upon  the  ques- 
tion which  we  have  here.  At  the  same 
time,  I  agi-ee  with  Lord  Stormonth  Darling 
when,  in  a  subsequent  case  bearing  more 
nearly  upon  the  question,  he  says  that  his 
statement  in  the  case  of  Kirk  to  the  effect 
that '  the  test  of  liability  is  the  annual  value 
of  the  certificated  premises  and  no  other,' 
was  not  an  accurate  statement  if  it  be  taken 
as  a  general  statement,  but  that  he  intended 
it  only  with  reference  to  the  particular 
circumstances  with  which  he  was  dealing. 

"The  question  which  I  have  to  determine 
is  rather  upon  the  latter  half  of  the  clause 
quoted  above,  than  the  former,  viz.,  whether 
this  billiard  saloon  can  be  brought  within 
the  term  'o£Bces,  courts,  yards,  and  gardens 
therewith  occupied.'  I  think  that  the  case 
of  PhiUipa  v.  The  Lord  Advocate,  1  Fr.  8SS, 
is  much  nearer  an  authority  than  these 
above  referred  to,  and  supports  me  in  the 
conclusion  at  which  I  have  arrived,  that 
such  premises  as  this  billiard  saloon  must 
be  held  to  be  covered  by  the  terms  of  the 
statute.  I  set  aside  'courts,  yards,  and 
gardens '  and  look  at  the  word  '  offices ' 
only,  but  I  must  take  the  word  '  offices '  in 
conjunction  with  the  words  '  therewith 
occupied.'  Now,  the  word  'offices'  is  a 
word  of  very  wide  meaning.  I  think  you 
may  search  the  dictionarv  through  and 
you  will  hardly  get  a  word  to  which  such 
various  grades  of  meauing  have  been  grad- 
ually attached.  Even  when  used  in  the 
plural,  and  taken  in  the  special  significance 
in  which  presumably  it  is  used  here,  it  is 
an  extremely  general  word.  I  don't  think 
I  can  do  better  than  refei;'  to  two  quotations 
in  Murray's  Dictionary.  The  Times  of  1798 
has  this  passage,  'To  be  sold,  a  freehold 
house  with  numerous  attached  and  detached 
offices  of  every  description.'  Now,  it  seems 
to  me  that  that  indicates  that  one  hundred 
years  ago  at  any  rate  the  woi'd  'offices' 
carried  an  extremely  wide  meaning.  Again, 
he  gives  this  passage  from  an  author  Russell 
writing  in  1881 — 'The  usual  outbuildings 
and  offices  which  such  fortified  places  con- 
tained.' It  seems  to  me  that  these  indicate 
a  wide  range  of  meaning,  and  of  meaning 
fluctuating  with  the  principal  subject.  The 
term  'offices'  describes  something  which  is 
pertinent,  but  it  descrilies  something  which 
corresponds  aa  a  pertinent  with  the  prin- 
cipal subject.  Tnat  is  appropriate  as  a 
pertinent  to  one  thing  whicn  is  not  neces- 
sarily appropriate  to  another.  For  instance, 
to  go  beick  to  Murray,  a  pantry,  scullery, 
laundry,  etc.,  are  not  appropriate  offices  of 
a  farm,  neither  are  byres  and  dairies  appro- 
priate oiilces  of  a  dwelling-house,  but  tne^ 
are  each  respectively  offices  of  this  parti- 
cular principal  subject.  Now,  if  one  con- 
siders what  the  principal  subject  is  here, 
viz.,  a  public-house,  that  may  fairly  come 
under  wie  term  offices  in  connection  with  a 
public-house,  which  would  not  necessarily 
come  under  the  same  term  with  reference 


to  another  building.  Therefore,  as  I  said 
at  the  begitming,  one  must  regard  not 
merely  the  word  'offices,'  but  the  words 
'  occupied  therewith,'  as  marking  the  rela- 
tion between  the  'offices'  and  their  prin- 
cipal subject.  Now,  I  cannot  dispossess 
my  mind  of  the  consideration  that  a 
biUiard  saloon  is  an  adjunct  of  a  public- 
house  which  everyi>ublican  would  be 
delighted  to  have.  There  can  be  no  ques- 
tion that — to  refer  to  the  case  of  Phillips 
{supra  cW.)— the  stable  is  not  necessary^  to 
the  public-house,  but  it  is  a  very  convenient 
adjunct  of  the  public-house.  It  gives  the 
customers  of  the  public-house  an  oppor- 
tunity of  stabling.  They  get  no  drink  in 
the  stables,  but  in  consequence  of  the  use 
of  the  stable  they  are  attracted  to  the 
public-house.  I  think  that  the  billiard 
saloon  is  in  very  much  the  same  jposition. 
A  man  who  goes  to  the  billiard  saloon  gets 
no  drink  there,  because  I  cannot  accept  the 
suggestion  of  Mr  Toung  that  the  licensed 
premises  cover  the  billiard  saloon.  He  can 
get  no  drink  there,  but  the  attraction  of  the 
billiard  saloon  is  also  an  attraction  to  the 
public-house ;  and,  apart  from  the  terms  of 
the  lease,  I  cannot  nold  that  the  billiard 
saloon  is  not  really  'therewith  occupied.' 
The  billiard  saloon  is  truly  an  adjunct  of 
the  public-house  in  the  sense  of  the  statute 
and  therefore  an  office  in  the  sense  of  the 
statute.  I  say  'apart  from  the  lease,' 
because  if  I  go  to  the  lease  I  find  that 
conclusion  confirmed  by  the  terms  of  the 
lease  to  which  I  have  already  referred. 
Accordingly  I  am  prepared  to  hold  that 
this  billiard  saloon  must  be  included  in  the 
annual  value  of  the  licensed  premises  just 
as  much  as  the  stable,  courts,  washine- 
house,  and  whatever  else  there  may  be  in 
the  back  yard,  and  I  therefore  assoilzie  the 
Crown  from  the  conclusions  of  the  summons 

with  expenses 

"I  think  I  should  add  that  the  situation  of 
the  premises  weighs  with  me  also.  I  cannot 
say  that  these  have  that  separateness  which 
the  pursuer  contends  for.  The  court  is  not 
in  any  way  a  public  court.  One  other  set 
of  premises  has  a  righ1;-of-way  through  it ; 
otherwise  it  is  truly  a  private  court  belong- 
ing to  the  public-house,  and  the  passage  to 
the  billiard  saloon  is  part  of  it." 

The  pursuer  reclaimed,  and  argiied — The 
question  turned  on  sub-sec.  1  of  sec.  43  of  the 
Inland  Revenue  Act  1880  (43  and  44  Vict  c. 
20).  The  licence  was  forthe  "Harbour  Bar," 
together  with  "the  offices,  courts,  yards, 
and  gardens  therewith  occupied."  The 
saloon  clearly  did  not  fall  under  any  of 
the  last  three.  A  billiai-d  saloon  was  not 
one  of  the  "offices"  of  a  public-house  in 
the  sense  of  the  Act — Lawrence  v.  The  Lard 
Advocate,  January  24, 1889,  53  Justice  of  the 
Peace  Reports,  187 ;  Kirk  v.  Lord  Advocate, 
October  fe,  1897,  5  S.L.T.  143;  PhUlips  v. 
Lord  Advocate,  December  28,  1898,  1  F.  828, 
36  S.L.R.  636;  Grant  v.  Langston,  May  28, 
1900,  2  F.  (H.L.)49,  37S.L.R.  OBI;  Webster's 
Dictionary,  voce  "offices."  'The  saloon 
could  not  be  called  a  pertinent,  for  it  was 
held  on  a  separate  lease.  The  subjects 
were  separate  and  the  rents  were  separate. 
One  of  the  leases  too  excluded  assignees 
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and  the  other  did  not.  The  rent  of  the 
saloon,  £20,  was  more  than  the  rent  of  the 
licensed  premises.  The  Lord  Ordinary  was 
wrong  in  thinking  that  the  saloon  fell 
within  the  word  "  offices. "  The  word 
"offices"  must  be  construed  with  relation 
to  the  principal  subject,  e.g.,  "offices"  of  a 
farm-house.  The  saloon  was  not  necessary 
for  the  purposes  of  the  other,  and  the 
"  ofBces  "  of  a  house  meant  such  buildings 
as  wei-e  necessary  for  the  purposes  of  the 
house. 

Argued  for  respondent  —  In  Grant  v. 
Langston  (ut  supra)  the  subject  in  question 
was  really  a  shop,  not  a  dwelling-house. 
The  case  of  Phillipa  v.  Ijord  Advocate  {ut 
aupra)  was  in  the  i-espondent's  favour. 
The  billiard  saloon  was  occupied  as  an 
appanage  of  the  public-house.  The  upper 
flat  was  referred  to  in  the  lease  of  17th 
November  1902  as  within  the  "  offices,"  e.g., 
"the  said  public-house  and  oflBces,  inchid- 
ing  the  flat  above  the  same."  The  lease  of 
19C6  provided  that  the  billiard  saloon  was 
to  be  so  conducted  as  not  to  endanger  the 
licence  of  the  public-house.  That  showed 
the  subjects  were  meant  to  go  together. 
Moreover,  the  lease  provided  that  if  the 
public -house  were  sold  the  proprietrix 
should  be  bound  to  accept  the  purchaser 
as  tenant  of  the  saloon.  "OfiKces"  need 
not  be  such  buildings  as  were  "  necessary" 
for  the  use  of  the  principal  subject— it  was 
enough  if  they  were  used  for  and  as  part  of 
the  subject.  A  "store"  and  a  "billiard 
saloon  "  were  both  offices  of  a  public-house 
if  they  were  used  as  part  of  the  premises. 

Lord  Prbsidknt— The  reclaimer  here, 
Mr  Paterson,  occupies  a  public  -  house 
known  by  the  name  of  the  Harbour  Bar 
at  Girvan,  which  consists  of  a  single  room 
in  which  spirite  are  sold,  with  a  dwelling- 
house  of  one  room  and  kitchen  attached. 
There  are  also  in  connection  with  the  pre- 
mises certain  outhouses  and  stables.  Above 
the  public-house  proper,  and  in  the  same 
building,  there  is  anotner  flat.  That  flat  has 
notgot  mtemal  communication  with  the  pre- 
mises below,  but  separate  access  is  obtained 
thereto  by  means  of  an  outside  stair.  The 
conditions  of  occupation  of  that  flat  at  this 
time  are  that  it  is  occupied  by  MrTPaterson 
as  a  billiard  room,  and  the  whole  question 
in  the  present  case  is  whether  the  Ci-own 
in  charging  licence  duty  against  Mr  Pater- 
son, which  as  your  Lordships  are  aware  is 
charged  upon  a  sliding  scale  according  to 
the  value  of  the  premises,  is  or  is  not 
entitled  to  aggregate  with  the  other  sub- 
jects the  value  of  the  billiard  room. 

Now,  that  question  turns  upon  the  phrase- 
ology of  the  43rd  section  of  the  Inland 
Revenue  Act  of  1880,  which  imposes  the 
duty,  and  that  section  is  as  follows : — [reads 
section].  Now,  it  is  clear  that  anythmg  to 
be  included  in  the  valuation  must  be  in  one 
of  two  categories.  It  mvist  be  either  "  the 
dwelling-house  in  which  the  retailer  shall 
reside  or  retail  spirits" — and  I  may  say  in 
passing  that  certainly  in  the  process  of  years 
the  emphasis  upon  the  word  dwelling  may 
be  said  to  have  been  taken  away,  and  it  is 
held  that  a  house  in  which  a  retailer  retails 


spirits  is  a  house  of  tliis  character,  even 
although  he  does  not  dwell  in  it,  in  the 
sense  of  sleeping  in  it— it  must  be  either 
that  or  it  most  be  "the  ofKce,  court,  yard, 
or  garden"  which  is  occupied  with  the 
dwelling-house  in  which  the  retailer  shall 
reside  or  retail  spirits.  Now,  I  take  those 
two  questions  separately.  First  of  all,  is 
this  billiard  room  a  part  of  the  dwelling- 
house  in  which  the  retailer  shall  reside  or 
retail  spirits  ?  I  think  it  is  clearly  not,  and 
I  think  so  for  this  reafion,  that  in  the  ques- 
tion of  the  unity  of  a  bouse,  as  to  which 
there  is  a  great  deal  of  authority,  not  only 
in  connection  with  this  statute  but  also  in 
connection  with  the  Inhabited  House 
Duty  Statutes,  I  think  the  criterion  has 
always  come  to  be,  whether  there  is  or  is 
not  internal  access.  The  simplest  case  of  a 
house  is  where  a  house  is  entirely  self-con- 
tained. Tou  enter  on  the  ground  floor  and 
obtain  access  to  all  the  rest  of  the  house 
from  that  floor.  But  houses  may  be  built 
in  storeys,  and  they  may  be  built  in  such  a 
way  that  storeys  or  even  different  parts  of 
one  storey  may  be  in  the  sense  of  the  law 
separate  nouses.  That  is  so  in  the  case  of 
the  inhabited  house  duties,  and  it  is  so 
also,  so  far  as  I  know,  in  other  cases  in 
which  the  law  has  construed  what  a  house 
is.  Now,  applying  that  criterion  here,  I 
cannot  doubt  that  this  second  flat  is  a 
separate  house;  in  other  words,  it  is  not  a 
part  of  the  house  in  which  this  retailer 
resides  or  retails  spirits.  The  Lord  Ordi- 
nary has  taken  the  same  view,  but  then  he 
has  held  that  although  it  is  not  that,  it  is 
within  the  term  "orace,  court,  yard,  or 
garden  "  occupied  with  the  house  in  which 
the  retailer  resides. 

Now,  how  does  that  stand  ?  The  history 
of  this  second  storey  is  that  while  in  the 
original  lease  it  was  let  as  part  of  the  whole 
premises,  it  was  only  let  in  that  way  for  a 
certain  limited  period,  and  it  was  provided 
that  the  landloni  should  resume  possession 
at  an  early  date,  which  the  landlord  did. 
After  that  it  became  the  subject  of  a  separ- 
ate lease,  and  the  tenancy  of  Mr  Paterson 
as  a  billiard  room  keeper  rested  upon  a 
separate  lease  in  which  this  separate  sub- 
ject is  let  to  him  as  a  billiard  room.  Now, 
in  these  circumstances,  I  am  bound  to  say 
that  I  cannot  bring  myself  to  the  conclu- 
sion that  it  is  an  ofKce  occupied  with  the 
public-house.  I  (^uite  agree  that  there  is  an 
intimate  connection  between  the  two,  and 
that  probably,  in  Mr  Paterson's  view,  it 
was  a  matter  of  advantage  both  for  his 
public-house  that  he  should  nave  the  billiard 
room,  and  for  bis  billiard  room  that  he 
should  have  the  public-house.  Nay  more, 
I  think  it  is  shown  by  the  terms  of  the  lease 
that  that  view  was  shared  by  the  landlord, 
because  one  of  the  leading  provisions  of  the 
lease  provides  that  whereas  the  lease  of  the 
public-house  is  a  lease  to  assignees  whom- 
soever, the  lease  of  the  billia^  rtwm  ex- 
cludes assignees  and  sub-tenants.  Never- 
theless, if  the  present  tenant  of  the  public- 
house  sells  the  public-house — that  is  to  say, 
sells  his  tenant  right  in  the  public-house  to 
assignees  whomsoever  —  the  landlord  be- 
comes  bound   to  let   to  that   tenant  the 
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billiard  room.  I  think  that  shows  that  this 
idea  of  the  two  businesses  being  run  to- 
gether was  as  clearly  present  to  the  land- 
lord's miod  as  it  was  to  the  tenant's.  But 
then  that  does  not  seem  to  me  to  further 
the  matter  as  regards  the  meaning  of  the 
statute.  I  think  when  you  have  the  ex- 
pression "dwelling-house  together  with 
offices,  courts,  yards,  and  gardens  there- 
with occupied,'  you  necessarily  point  to 
something  that  is  an  appanage  of  tne  dwel- 
ling-house, or  which  is  connected  with  the 
dwelling-house.  I  do  not  say  that  it  is  a 
necessity  to  the  dwelling-house,  because 
the  dwelling-house  might  do  with  either  no 
offices  at  all  or  with  fewer  offices,  but  the 
use  of  the  office  must  be  a  subordinate  use 
to  the  dwelline-house.  Now,  I  do  not  call 
the  use  of  the  oilliard  room  a  subordinate 
use  to  the  public-house ;  I  call  it  a  co-ordi- 
nate use.  Accordingly,  upon  the  whole 
matter,  I  am  of  opinion  that  the  Lord  Ordi- 
nary's interlocutor  should  be  reversed,  and 
that  we  should  find  that  the  Grown  is  not 
entitled  to  aggregate  in  the  value  of  these 
premises  the  value  of  the  billiard  room, 
and  thatc  decree  should  be  given  to  Mr 
Paterson  accordingly. 

Lord  M'Larkn — I  am  of  the  same  opinion. 
I  do  not  think  that  the  billiard  room  falls 
tinder  the  description  of  a  "dwelling-house 
with  the  offices,  courts,  yards,  and  gardens 
therewith  occupied."  It  seems  to  me  that 
when  the  house  was  built  the  upper  flat 
was  designed  for  separate  occupation  from 
the  lower,  because  they  have  separate 
entrances.  Tou  can  only  obtain  access 
from  the  one  to  the  other  by  going  out  to 
the  street  or  going  into  the  courtyard 
behind.  Then  the  businesses  are  separate. 
In  this  country  at  least  it  is  not  a  usual 
combination  to  have  a  billiard  room  at- 
tached to  a  licensed  public-house.  I  am  of 
opinion  that  we  ought  to  sustain  the  claim 
for  return,  which  is  the  subject  of  this 
action. 

Lord  Kinniiaii — I  concur. 

Lord  Pbarson — I  also  concur. 

The  Court  pronounced  this  interlocutor  :— 
"Recal  the  said  interlocutor  |^of  7th 
March  1906] :  Find,  declai-e,  ordam  and 
decern  agatnst  the  defender  conform 
to  the  conclusions  of  the  summons: 
Find  the  pursuer  entitled  to  expenses, 
and  remit  .  .  ."  &c. 

Counsel  for  Pursuer  and  Reclaimer — 
M'Clure,  K.C. — Macniillati.  Agents — Gar- 
diner &  Macfle,  8.8.C. 

Counsel  for  Defender  and  Respondent — 
Solicitor-General  (Ure,  K.C.) — A.  J.  Young. 
A^ent — Philip  J.  Hamilton  Grierson,  Soli- 
citor of  Inland  Revenue. 


TKwraday,  Junt  2L 

FIRST     DIVISION. 

[Sheriff  Court  at  Airdrie. 
HAMILTON   &   CALDER   v. 
CALEDONIAN  RAILWAY  COMPANY. 

RaAXtoay — RaieBwnd  Chargee — Distinguish- 
ing Bates— Terminal  Charges— Traffic 
Carried  over  Railway  from  One  Private 
Siding  to  Another — Kight  of  Trader  to 
Specification  as  to  hqto  Charge  for  Ser- 
vices Made  up— "  Terminals  —"  i^tecial 
Services"— Railway  and  Canal  Traffic 
Act  1888  (51  and  52  Vict.  c.  25),  sec.  33, 
sub-see.  (3). 

The  Railway  and  Canal  Traffic  Act 
1888  (51  and  52  Vict.  c.  25),  section  33  (3), 
enacts — "The  company  shall  within  one 
week  after  application  in  writing  made 
to  the  secretary  of  any  railway  company 
by  any  person  interested  in  the  carriage 
of  any  merchandise  which  has  been  or 
is  intended  to  be  carried  over  the  rail- 
way of  such  company,  render  an  account 
to  the  person  so  applying  in  which  the 
charee  made  or  claimed  by  the  company 
for  the  carriage  of  such  merchandise 
shall  be  divided,  and  the  charge  for 
conveyance  over  the  railway  shall  be 
distinguished  from  the  terminal  charges 
(if  any),  and  from  the  dock  charges 
(if  any),  and  if  any  terminal  charge  or 
dock  charge  is  included  in  such  account 
the  nature  and  detail  of  the  terminal 
expenses  or  dock  charges  in  respect  of 
which  it  is  made  shall  be  specified." 

Held  (1)  that  the  above-quoted  enact- 
ment was  not  limited  to  "station-to- 
station"  rates  but  was  also  applicable 
to  "siding -to -siding"  rates;    and  (2) 
that   "terminal    charges"   as    therein 
used  included  not  only  terminal  charges 
proper,  i.e.,  "terminals"  in  the  sense 
of  tne  Railway  Rates  and  Chai-ges  No. 
19   (Caledonian)   Railway,    &c..    Order 
Confirmation  Act  of  1892  (the  Act  regu- 
lating the  right  of  the  railway  company 
to  charge),  but  also  charges  for  services 
which  under  the  nomenclature  of  the 
Act    of   1802  would    be  "  services "  as 
distinguished  from  "  terminals." 
Hamilton  &  Calder,  boilermakers,  Vulcan 
Boiler  Works,  Coatbridge,  with  the  con- 
currence of   the    Procurator-Fiscal   there, 
brought  a  complaint  in  the  Sheriff  Court  at 
Airdrie  under  the  Summary  Jurisdiction 
Scotland)  Acts  1864  and  1881,  the  Criminal 
Procedure  (Scotland)  Act  1887,  and  the  Rail- 
way and  Canal  Traffic  Act  1888,  against  the 
Caledonian    Railway    Company,    clu^ging 
them  with  an  offence  under  section  33  (3), 
of    the    Railway   and    Canal    Traffic    Act 
1888   (51    and   52   Vict.    c.   25),    in    respect 
that  they  had  failed,  when  called  upon  to 
do  so,  to  render  an  account  in  wnich  a 
certain    charge    for    goods    carried    was 
divided,  and   the  charge   for  conveyance 
over  the  railway  distinguished  from  the 
terminal    charges,    and    the    nature   and 
details  of  the  terminal  expenses  or  charges 
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therein  contained  specified,  whereby  the 
Caledonian  Railway  Company  had  become 
liable  on  summary  conviction  to  a  penalty 
not  exceeding  £6.  The  charge  made  was 
in  respect  of  the  carriage  of  plates  of  the 
weight  of  0  tons  2  cwts.  mim  Vulcan  Boiler 
Works,  Coatbridge,  to  the  Glengarnock 
Iron  and  Steel  Company's  siding,  Ardeer 
Iron  Works,  Stevenston,  for  which  the 
Elailway  Company  charged  the  sum  of 
£3,  88.  3d.,  being  at  the  rate  of  7s.  6d.  per 
ton,  and  which  rate  included  a  charge  of 
Is.  7id.  per  ton  for  terminal  charges  {or  as 
subsequently  described,  balance  of  charge). 

The  respondents  stated,  inter  alia,  the 
following  objections  to  the  complaint: — 
"(3)  The  charge  in  question  being  made  by 
the  respondents  in  respect  of  special  services 
rendered  by  them  to  the  complainers  at  or 
in  connection  with  a  siding  not  belonging 
to  the  respondents  in  terms  of  section  5  en 
the  Schedule  of  Maximum  Rates  and 
Charges  referred  to  in  the  Provisional 
Order  scheduled  to  and  confirmed  by  the 
Railway  Rates  and  Charges  No.  19  (Cale- 
donian Railway,  &c.)  Order  Confirmation 
Act  1802,  the  provisions  of  sub-section  (3) 
of  section  33  of  the  Railway  and  Canal 
Trafflc  Act  1888  are  not  applicable  thereto. 
(4)  The  charge  in  question  not  being  a 
terminal  charge  within  the  meaning;  and 
application  of  sub-section  (3)  of  section  33 
of  the  Railway  and  Canal  Trafflc  Act  1888, 
the  respondents  are  not  bound  to  specify 
the  nature  and  detail  of  the  expenses  or 
charges  in  respect  of  which  it  is  made." 

The  Sheriff-Substitute  (Glhgo)  repelled 
the  objections,  and  after  a  proof  found  the 
respondents  guilty  of  the  contravention 
charged,  and  imposed  a  penalty  of  £2,  10s. 

The  Railway  Cfompany  appealed  on  a  case 
stated. 

From  the  case  it  appeared  that  "on  14th 
April  1006  the  respondents  sent  to  the 
appellants  the  following  letter : — '  In  terms 
or  section  33,  sub-section  (3),  of  the  Railway 
and  Canal  Trafflc  Act  1888,  we  hereby  re- 
quest you  to  render  to  us  an  account  in 
which  the  undernoted  charge  made  by  you 
for  the  carriage  of  the  undernoted  mer- 
chandise consigned  by  us  is  divided,  distin- 
guishing the  charge  for  conveyance  from 
the  terminal  charges  and  specifying  the 
detail  and  nature  of  the  terminal  expenses 
or  charges,  viz. — 

'1904. 

'Sept.  1st.  From  Vulcan  Boiler  Works 
to  the  Glengarnock  Iron  and  Steel  Com- 
pany's siding,  Ardeer  Iron  Works,  Steven- 
ston. 

'Plates  9    2—78.  Od.        .       £3    8    a' 
"  The  appellants  replied  by  letter  of  19th 
April  in  the  following  terms:— 'With  re- 
ference to  your  letter  of   14th    inst.,   ad- 
dressed to  Mr  Blackburn,  secretary  of  this 
company,  I  beg  to  state  that  the  rate  in 
c[ue8tion,  viz.,  7s.  6d.  per  ton,  is  for  trafflc 
in  Class  C,  and  is  made  up  as  follows  :— 
'  Conveyance       .       ,      6s.  lOJd.  per  ton. 
'Terminals  .       .        ,      Is.   7id.        „      ' 
"The  appellants  refused  to  give  further 
information." 


[At  the  hearing  counsel  for  the  appellants 
stated  that  the  word  "terminals'  in  the 
Railway  Company's  letter  of  10th  April  had 
been  wrongly  used,  and  that  what  was 
meant  was  "  oalance  of  charge."] 

The  goods  had  been  carried  from  a 
private  siding  of  the  respondents  to  a 
private  siding  of  the  Glengarnock  Iron  and 
Steel  Company,  and  with  respect  to  the 
nature  of  the  services  rendered  the  case 
stated : — "  The  entire  haulage  inside  and 
outside  the  respondents'  lx)undary  was 
done  by  an  engine  of  the  appellants.  The 
respondents  loaded  the  trucks  and  no  ser- 
vices of  loading  or  covering  were  performed 
by  the  appellants.  .  .  .  The  appellants' 
siding,  which  connects  with  the  respon- 
dents^, enters  the  appellants'  system  at  an 
awkward  place.  It  comes  in  at  the  junction 
of  two  main  lines,  on  both  of  which  there 
is  a  large  amount  of  traffic.  .  .  .  The  charge 
for  '  terminals'  is  made  up  of — (1)  Provision 
of  siding  so  far  as  on  Caledonian  property 
(31  yards),  including  gate.  (2)  Maintenance 
of  siding  so  far  as  on  Caledonian  property 
(31  yards),  including  gate.  (3)  Signalling 
in  vicinity  of  private  siding  and  working 
points  for  private  siding  and  other  sidings. 
(4)  Taking  empty  waggons  from  station 
to  private  siding.  (5)  Use  of  waggons  on 
private  siding.  (6)  Engine  working  on 
private  siding.  (7)  Use  of  sidings  in  vicinity 
of  private  siding  for  shunting  purposes. 
(8)  Working  between  siding  and  station 
(line  and  accessories,  engine-power,  wag- 
gons, and  staff).  (0)  Accommodation  and 
marshalling  at  station.  (10)  Clerkage  and 
checking,  including  offl.ce  accommodation 
and  foreman  porter's  visits  to  private 
siding  when  made.  (11)  General  super- 
vision, being  supervision  by  stationmaster 
at  Coatbridge.  (12)  Provision  of  chains 
and  blocks  when  required.  (13)  Taking 
chains  and  blocks  from  station  to  siding, 
.  .  .  At  .  .  .  the  beginning  of  the  private 
sidings  of  the  Ardeer  Iron  WorKS  the 
trucks  are  taken  over  by  an  engine  belong- 
ing to  the  Ardeer  Iron  works,  and  the  ap- 
Eellants  are  not  required  to  supply  further 
aulage  under  their  contract.  .  .  .  The 
charge  for '  terminals'  at  this  end  is  similar 
to  that  at  the  other,  and  is  made  iip  of  (1) 
accommodation  and  shunting  at  Steven- 
ston Station  or  junction  at  Ardeer  Branch, 
as  the  case  may  be,  inclusive  of  signal- 
ling. (2)  Working  from  branch  junction 
to  station  and  vice  versa  in  certain 
cases  (line  and  accessories,  engine-po-ner, 
waggons,  and  staff).  (8)  Use  of  waggons 
on  private  lines.  (4)  Engine  working  on 
private  lines.  (5)  Clerkage  and  checking, 
including  office  accommodation  and  number 
taking.  (6)  General  supervision.  (7)  Use  of 
chains  and  blocks  when  required  on  private 
lines,  and  returning  same.  At  the  proof 
Archibald  Hillhouse,  the  general  goods 
manager  for  the  appellants  —  who  wrote 
the  letter  of  19th  April— explained  that  by 
'terminals'  he  meant  charges  for  services 
as  described  above.  He  said  these  were 
made  under  section  6,  sub-section  (1),  of  the 
Schedule  of  Maximum  Rates  and  Charges, 
&c.,  contained  in  Appendix  to  the  Cale- 
donian Rates  and  Cnarges  Act  1892.     It 
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was  admitted  that  the  charge  of  Is.  7^. 
was  not  made  up  from  items  for  work 
actually  done  on  the  occasion  in  question, 
but  was  a  general  or  overhead  charge." 

The  following  questions  of  law  for  the 
opinion  of  the  Court  were  submitted  by 
the  Sheriff-Substitute:— "(1)  Do  the  provi- 
sions of  section  iS  (.S)  of  tne  Railway  and 
Canal  TraflBc  Act  1888  (51  and  52  Vict.  cap. 
25)  apply  to  charges  or  expenses  for  the 
services  above  speciiled,  or  any  of  them? 
(2)  Are  the  services  rendered  by  the  appel- 
lants to  the  respondents,  in  respect  of 
which  the  foresaid  charge  of  Is.  7|d.  has 
been  made,  services  rendered  at  or  in  con- 
nection with  sidings  not  belonging  to  a 
railway  company  within  the  meaning  and 
application  of  section  6  of  the  Schedule  of 
Maximum  Rates  and  Charges,  &c.,  annexed 
to  the  Railway  Rates  ana  Charges  No.  10 
(Caledonian  Railway,  &c.)  Order  Confirma- 
tion Act  1892,  and  if  so,  are  they  outwith 
the  application  of  section  33  (3)  or  the  Rail- 
way and  Canal  TrafRc  Act  1888?  (8)  In  the 
circumstances  above  set  forth  was  I  right 
in  convicting  the  appellants  of  the  contra- 
vention charged  ? " 

Argued  for  the  appellants— Section  33  of 
the  Railway  and  Canal  TraflBc  Act  1888 
applied  only  to  station-to-station  rates, 
where  the  work  was  done  on  the  railway 
company's  premises.  It  did  not  apply  to 
rates  from  one  private  siding  to  anotner. 
The  section  which  dealt  with  sidiiig-to- 
siding  rates  was  section  34.  That  being 
so,  sub-section  3  of  section  33  was  not 
applicable — PeUaU  Coal  and  Iron  Com- 
pany V.  London  and  North  Western  Rail- 
way Conypany,  January  12, 1891,  7  R.  and  C. 
Traffic  Cases,  36.  "Terminal  charges" 
were  defined  in  section  55  of  the  Act, 
and  did  not  include  services  rendered  at 
private  sidings  but  only  at  stations,  sidings 
of  the  railway  company,  &c.  Provision 
as  to  furnishing  particulars  of  charges 
for  goods  was  originally  made  by  section 
17  of  the  Regulation  of  Railways  Act  1808 
(31  and  32  Vict.  cap.  119),  and  later  by 
section  14  of  the  Regulation  of  Railways 
Act  1873  (36  and  37  Vict.  cap.  48).  These 
did  not  apply  to  private  sidings.  The  Act 
of  1888  was  to  be  read  along  with  the 
previous  statutes  and  so  its  corresponding 
section,  i,e.,  33  (3),  did  not  so  apply.  The 
Sheriff-Substitute  had  construed  the  word 
"  terminals "  as  including  all  services  ren- 
dered at  the  termination  of  the  journey 
i.e.,  everything  except  conveyance.  That 
was  a  wrong  construction.  The  statutes 
distinguished  between  (1)  "station  ter- 
minals"; (2)  "service  terminals";  and  (3) 
"special  services" — vide  the  Railway  Rates 
and  Charges  No.  19  (Caledonian  Railway) 
Order  Confirmation  Act  1892  (55  and  56 
Vict.  cap.  57),  Schedule  "Maximum  Rates 
and  Charges,"  sections  1,  2,  3,  4,  and  5. 
(An  Order  in  identical  terms  is  printed  in 
Ferguson's  Scottish  Railway  Statutes  at 
p.  420).  As  to  the  history  of  "terminal 
charges,"  reference  was  made  to  Deas  on 
Railways  (Feriruson's  Ed.),  p.  549  et  seq. 
In  "terminals  proper  the  terminus  was 
always  a  station  or  a  wharf,  not  a  private 
siding.     Section   24  of   the   1888  Act  pi-o- 


vided  that  the  "terminal  charges"  were 
to  be  stated,  but  these  charges  meant 
charges  made  at  stations  provided  by 
the  Railway  Company,  and  not  such  a 
might  be  made  at  private  sidings.  What 
had  been  charged  for  here  was  "special 
services,"  not  "terminals."  Accocding^ly, 
even  if  sub-sec.  (8)  did  apply  to  "siding-to- 
siding"  rates,  the  appellants  were  not 
bound  to  give  the  iniormation  asked  for 
seeing  they  were  not  bound  to  do  so  in  the 
case  of  "special  services"  bat  only  in  the 
case  of  "terminals"  properly  so  called. 
"  Terminal  station  "  was  defined  in  section 
25  of  the  Schedule  (vU  aupra).  Sidings  were 
not  terminal  stations.  Reference  was  also 
made  on  this  subject  to  Boyle  and  Waghorn 
on  Railway  and  Canal  Traffic,  vol.  ii,  pp. 
80  and  127.  Section  5  of  the  Schedule 
annexed  to  the  Railway  Rates  and  Ghaives 
No.  19  (Caledonian)  Order  Confirmation  Act 
1802  provided  for  differences  being  settled 
by  arbitration,  and  the  respondents  ought 
to  have  applied  to  the  Board  of  Trade  Tor 
the  appointment  of  an  arbitrator.  Vide 
also  the  Railway  and  Canal  Traffic  Act 
1894  (67  and  58  Vict.  cap.  54),  sees.  3  and  4. 

Argued  for  respondents  —  It  was  the 
interest  of  the  traoer  to  have  the  charges 
detailed,  as  he  might  do  the  \<'Ork  more 
cheaply  himself.  »9ction  65  of  the  Act  of 
1888  {ut  supra)  defined  "terminal  charges" 
as  including  charges  for  services  rendered 
at  stations,  siding^,  &c.  If  private  sidings 
were  not  meant  to  be  included  the  Act 
would  have  said  so.  Private  sidings  were 
also  dealt  with  in  the  Report  by  Lord 
Balfour  and  Sir  C.  Boyle  to  the  Board  of 
Trade  (see  Report  in  Boyle  and  Wa^om 
on  Railways  and  Canals,  vol.  ii,  p.  118),  on 
which  the  Act  of  1892  proceeded.  TTie 
charges  in  question  included  charges  for 
"terminals"  and  charges  for  "special 
services."  Sub-section  (3)  of  section  3A  was 
explicit  in  its  terms,  and  entitled  the  trader 
to  details  of  (1)  conveyance  rates,  and  (2) 
term  i  nal  charges,  i.e. ,  every  thi  ng  not  covered 
by  the  conveyance  rate,  and  that  whether 
the  charges  were  for  "  station  "  services  or 
"  special  services.  Both  section  34  of  the 
1888  Act  (which  corresponded  to  section  14 
of  the  1873  Act)  and  section  33,  sub'«ection 
(8),  applied  to  places  at  which  goods  were 
received,  which  need  not  necessarily  be 
"stations."  The  terms  of  the  statute  had 
to  be  obeyed  and  the  Sheriff  was  therefore 
right  in  convicting— ^etc  Union  Mill  Com- 
pany and  Gfreat  fVestemRailtoay  Company, 
April  14.  1806,  9  R.  and  C.  Traffic  Cases, 
p.  152.  If  the  appellants  thought  they 
were  unfairly  treated  they  could  resort  to 
the  Railway  Commissioners,  who  had  juris- 
diction over  private  sidings. 

At  advising — 

LoBD  President— The  Caledonian  Bail- 
way  Company  having  parried  a  consign- 
ment of  iron  plates  from  the  Vulcan  Botler 
Works,  Coatoridge,  to  the  Gleng^mock 
Iron  and  Steel  Company's  siding,  Ardeer 
Iron  Works,  Stevenston,  the  respondents, 
who  carry  on  business  at  the  said  Vulcan 
Works,  applied  on  14th  April  1006  for  a 
specification  of  how  the  rate  of  7s.  6d.  per 
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ton  charged  was  made  up.  This  demaud 
was  bqsed  on  the  3rd  subsection  of  the  33rd 
section  of  the  Railway  and  Canal  TrafBc 
Act  1888,  which  is  in  these  terms: —  .  .  . 
(qiwtes  Act  au]ora  in  ruirric)  .  .  . 

The  Caledonian  Railway  Company  replied 
that  the  rate  was  made  up  of  5s.  10|^  per 
ton  for  conveyance  and  a  balance  of  Is.  7 |d. , 
but  refused  to  give  further  specification  of 
the  nature  ana  detail  of  the  expenses  in- 
cluded in  the  said  balance  of  Is.  7|d.  The 
respondents  raised  a  prosecution  under  sub- 
section 7  of  the  same  section  for  non-com- 
pliance with  the  provisions  of  the  section. 
The  SheriiEf-Substitute  convicted  the  Rail- 
way Company,  and  the  present  case  is  an 
appeal  on  a  8t>ited  case  against  that  con- 
viction. 

The  Railway  Company  in  their  original 
letter  represented  the  Is.  l^d.  as  a  charge 
for  terminals.  They  subsequently  explained 
that  that  word  was  used  oy  inadvertence, 
and  the  case  has  accordinely  been  taken  as 
if  the  word  had  been  as  I  nave  used  it,  viz., 
balance  of  charge.  The  real  defence  of  the 
Railway  Company  arises  out  of  the  circum- 
stances in  which  the  traffic  is  carried.  These 
circumstances  are  fully  detailed  iu  the  case, 
but  so  far  as  necessary  to  raise  the  ttrgu- 
ment  they  may  be  very  briefly  stated.  The 
traffic  in  question  originates  on  a  private 
siding  belonging  to  the  respondents.  The 
Railway  Company  do  the  haulage  on  that 
siding  and  also  provide  a  short  piece  of  line 
(some  30  yards)  which  connects  the  siding 
with  the  main  line.  The  junction  to  the 
main  line  necessitates  extra  signalling. 
They  also  do  various  services  in  connection 
with  the  loan  of  waggons  and  returning 
empties.  The  traffic  is  then  carried  over 
the  railway  to  its  destination  at  another 
private  siding,  where  the  arrangements  are 
practically  the  same.  It  is  not  loaded  or 
unloaded  at  any  station  of  the  Railway 
Company,  the  journey,  as  above  explained, 
beginning  on  one  private  siding  and  ending 
at  another. 

The  right  of  the  Railway  Company  to 
charge  is  now  regulated  by  the  Railway 
Rates  and  Charges  Caledonian  Railway 
Order  Confirmation  Act  of  1892. 

That  Act  specifies  maoaima  for  (1)  convey- 
ance, (2)  station  terminals,  and  (3)  service 
terminals.  It  also  allows  charges  for 
special  services,  as  detailed  in  section  5  of 
the  schedule,  such  charge  to  be  a  reason- 
able sum  in  addition  to  the  tonnage  rate, 
and  to  be  determined  in  the  case  or  diffei*- 
ence  by  an  arbiter  appointed  by  the  Board 
of  Trade. 

The  defence  stated  by  the  Railway  Com- 
pany is  twofold.  They  say  that  sub-section 
(3)  of  section  33  of  the  Act  1888  does  not 
apply  to  traffic  other  than  from  station  to 
station,  and  secondly,  that  the  require- 
ment as  to  "  nature  and  detail"  is  confined 
to  terminal  charges,  and  that  the  charges 
here  are  not  terminal  but  special. 

As  regards  the  first  point,  so  far  as  the 
mere  language  is  concerned,  it  must  be  con- 
ceded that  the  traffic  in  question  is  "carried 
over  the  railway,"  and  therefore  the  section 
would  seem  to  apply.  The  Railway  Com- 
pany really  rest   their  argument  "on  the 


place  of  the  sub-section  which  is  incorpor- 
ated in  section  33,  the  other  sub-sections  of 
which  deal  they  say  with  station  to  station 
traffic,  while  it  is  not  repeated  in  section  34 
which  deals  with  places  other  than  stations. 

The  position  of  sub-section  3  is  from  the 
point  of  view  of  draughtmanship  in  truth 
most  inai-tistic,  but  I  do  not  think  that  that 
of  itself  can  alter  its  meaning,  especially 
when  one  considers  that  it  has  truly  noth- 
ing to  do  with  the  rest  of  section  33.  To 
bring  this  out  clearly  it  is  necessary  to  go 
back  and  trace  the  legislation  on  these 
matters. 

Under  the  Act  of  1846  it  was  provided  by 
section  86  that  a  list  of  tolls  should  be 
exhibited  on  a  board  in  or  near  each 
station.  These  tolls  were,  however,  tolls 
for  convejrance  only.  In  nearly  all  special 
Acts,  besides  the  toll  clause  specifying 
maximum  charges  for  conveyance,  there 
was  another  clause  which  afterwards  came 
to  be  known  as  the  terminal  charge  clause, 
which  allowed  the  company  when  it  acted 
as  a  carrier  to  make  other  charges.  The 
phraseolog[y  varied,  but  an  ordinary  form, 
after  specifying  certain  services,  such  as 
loading,  unloading,  collection,  delivery, 
&c.,  wound  up  with  the  words,  "and  other 
services  incidental  to  the  business  of  a 
carrier."  Accordingly,  it  was  practically 
decided  by  the  case  of  the  Scottish  North- 
Eastern  Railway  Company  v.  Anderson, 
1  Macph.  1056 — a  similar  opinion  having 
been  expressed  in  the  English  case 
of  Oarton  v.  Bristol  and  Exeter  Rail- 
toay  Company,  90  L.J.,  Q.B.  273— that  the 
requirements  of  section  86  were  limited  to 
tolls  proper,  i.e.,  to  the  use  of  the  railway 
as  a  railway,  and  that  they  did  not  extend 
to  charges  made  by  a  railway  company 
as  carrier. 

So  stood  the  law  until  1868.  Bv this  time 
the  modern  development  of  railways  was 
fully  accomplished,  that  is  to  say,  the  old 
idea  that  the  railway  company  was  to  let 
out  the  line  as  a  highway  to  others  was 
practically  exploded  and  they  acted  in 
every  respect  as  carriers.  By  section  15  of 
that  Act  a  list  of  passenger  fares  was  bound 
to  be  exhibited  in  stations.  But  by  section 
17  a  new  provision  entirely  was  introduced, 
and  the  person  who  sent  goods  was  entitled 
to  get  from  the  railway  company  a  splitting 
up  of  every  charge  made  into  two  heads — 
(1)  use  of  railway,  i.e.,  the  proper  toll  plus 
use  of  carriage  and  locomotive  power,  or 
in  one  word  conveyance  proper;  and  (2) 
charges  for  loading  or  unloading,  covering, 
collection,  delivery,  and  other  expenses, 
but  without  particularising  the  several 
items. 

ft  will  at  once  be  seen  that  a  person 
getting  this  specification  could  compare 
the  charge  under  (1)  with  the  toll  proper  on 
the  board,  and  he  could  then  consider 
whether,  first,  the  difiference  between  the 
the  maximum  on  the  toll  board  and  the 
charge  under  (1),  and,  second,  the  charge 
under  (2),  was  so  "unreasonable"  as  to 
permit  him  to  go  to  law. 

In  1873  a  new  departure  ensued.^  The 
body  known  as  the  Railway  Commissioners 
was    established,    and    the    cognisance    of 
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many  matters  hitherto  left  to  the  ordinary 
tribunals  was  entrusted  to  them.  Of  these 
matters  the  principal  were  overcharge  and 
undue  preference.  Accordingly,  section  14 
of  the  Regulation  of  Railways  Act,  1873, 
provided  for  the  publication  of  rates  for 
goods  at  all  stations.  This  was  really  an 
amendment  of  the  old  section  as  to  tolls, 
coming  abreast  with  the  de  facto  position 
of  the  company  acting  as  carriers.  It  pro- 
vided for  rates  as  a  wnole  being  published, 
and  it  gives  a  power  on  application  to  the 
Railway  Commtssioners  to  nave  these  rates 
split.  But  it  did  not  deal  with  the  question 
01  the  individual  trader's  right  to  have  the 
charge  for  his  own  consignments  analysed. 
That  remained  on  the  17th  section  of  the 
1868  Act,  and  it  did  not  deal  with  passenger 
fares  which  had  been  sufficiently  dealt  with 
by  the  15th  section  of  that  Act. 

In  the  portion  of  the  section  providing 
for  the  rate  to  be  split,  the  distinction  is 
made  between  rates  for  conveyance  and 
"  other  expenses." 

By  section  15  another  important  altera- 
tion is  made.  By  it  the  Commissioners  are 
made  the  judges  of  what  is  a  reasonable 
sum  for  "terminal  chaises"  instead  of 
leaving  it  to  the  courts  of  law. 

Then  came  the  Act  of  1888.  By  it  the 
Railway  Commissions  were  reorganised  as 
the  Railway  and  Canal  Commissioners,  and 
various  amendments  of  the  law  were  intro- 
duced. When  we  come  to  section  33  we 
find,  first  of  all,  a  provision  for  the  publica- 
tion at  stations  of  the  general  classification 
of  merchandise.  It  will  be  observed  that 
this  is  in  supplement  and  not  in  lieu  of  the 
provisions  of  section  14  of  the  Act  of  1873, 
for  a  general  classification  is  not  a  rate. 
Several  of  the  other  sub-sections  are  exegeti- 
cal  of  this.  But  two  sub-sections  have  to 
do  with  quite  other  matters.  Sub-section 
6  provides  for  increase  of  charges,  and 
enacts  that  a  certain  notice  must  oe  given 
before  an  increase  can  take  effect,  even 
although  published  as  required  by  section 
14  of  the  Act  of  1873.  Then  there  is 
sub-section  3.  Now,  sub-section  3  has 
nothing  to  do  with  publication  in  general, 
or  with  the  Act  of  1873;  it  is  truly  an 
amendment  of  section  17  of  the  Act  of  18^. 
It  seems  to  me,  therefore,  that  no  argiiment 
can  be  drawn  from  ita  position.  If  it  had 
truly  to  do  with  the  other  parts  of  the 
section  then  an  inference  might  be  drawn 
from  its  non-repetition  in  section  34,  which 
deals  with  the  public  exhibition  of  rates 
which  are  not  from  station  to  station.  But 
as  it  is,  sub-section  3  ought  truly  to  have 
been  a  separate  section,  and  bears  no  more 
relation  to  the  other  parts  of  section  33 
than  it  does  to  section  34. 

There  is  the  further  consideration  that 
so  far  as  the  reason  of  the  thing  goes  it 
seems  just  as  important  for  the  trjuier  to 
know  the  component  parts  of  a  siding-to- 
siding  rate  as  it  is  to  know  those  of  a 
station-to-station  rate. 

Tui-ning  now  to  the  second  argument,  it 
would  be  of  great  force  if  the  phraseology 
to  be  interpreted  depended  upon  the  terms 
of  the  Confirmation  Act  of  18^  By  that 
Act  a  clear  distinction  is  made  between 


terminals — divided  into  station  and  service 
and  special  services.  As  to  terminals 
proper,  a  maximum  is  fixed ;  as  to  services 
no  ttxed  maximum  is  required.  The  reason 
is  obvious,  and  is  to  be  found  clearly 
expressed  in  the  lucid  report  by  Lord 
Balfour  of  Burleigh  and  Sir  C.  Boyle  to  the 
Board  of  Trade  which  was  the  foundation 
of  the  various  orders  promulgated ;  and  it 
is  that  special  services  vary  so  infinitely 
with  circumstances  that  a  maximum  is  not 
possible,  whereas  the  terminals  proper  are 
sufficiently  well  known  as  to  admit  of 
maxima  oeing  fixed.  But  the  question 
does  not  depend  on  the  phraseolo^  of  the 
Act  of  1892,  but  upon  tne  sense  in  which 
"terminal  charge  was  used  in  the  Act 
of  1888. 

The  Act  contains  a  definition  which  doee 
not  help  much  in  the  question.  It  is  this — 
"The  term  'terminal  chaises'  includes 
charges  in  respect  of  stations,  sidings, 
wharves,  dep6ts,  warehouses)  cranes,  and 
other  similar  matters,  and  of  any  services 
rendered  thereat." 

It  is  obvious  that  this  definition  is  in- 
clusive and  not  exclusive,  and  moreover 
the  words  "sidings  .  .  .  and  other  similar 
matters  "  are  of  such  a  general  character  as 
to  leave  it  doubtful  whether  it  applies  only 
to  sidings  owned  by  the  railway  company. 

I  am  unable  to  say  when  the  expression 
"terminal"  was  first  used  in  any  Act  of 
Parliament,  because  that  would  involve  an 
examination  of  all  the  different  Special  Acts. 
But  it  is  clear  that  at  least  by  187^and  so  far 
as  brought  to  my  notice  that  is  the  first  pub- 
lic Act  in  which  it  is  used—the  expression  had 
a  well-defined  meaning,  because  section  15 
uses  it  as  a  known  phrase  which  it  in,  gremio 
explains  as  tantamount  to  loading,  unload- 
ing, covering,  collection,  delivery,  and 
"  other  services  of  a  like  nature."  I  think, 
therefore,  that  we  may  well  assume  that 
terminal  charges  in  section  33,  sub-section 
3,  of  the  Act  of  1888,  meant  the  same  as 
terminal  charges  in  the  Act  of  1873,  sec.  15. 

Now  it  is  quite  certain  that  by  judicial 
decision  the  charges  for  services  which, 
under  the  nomenclature  of  the  Act  of  18G8, 
would  be  services  as  distinguished  from 
terminals  proper,  fell  under  the  description 
of  terminsQ  charges  in  section  16  of  the  Act 
1873.  For  the  Commissioners  were  invoked 
in  many  cases  to  regulate  them.  A  whole 
series  of  cases  will  be  found  in  the  4th  voL 
of  The  Railway  and  Canal  Traffic  Cases, 
and  in  one  at  least,  Neston  Colliery  Com- 
pany V.  London  and  North  Western  Bail- 
tcay  Company,  the  actual  point  seems  to 
have  been  specially  raised,  for  I  find  on 
page  201  the  following  passage:  —  "A 
further  objection  made  to  our  jurisdiction 
is  that  section  15  is  limited  to  fixing  ttie 
amount  to  be  paid  for  an  admitted  terminal 
service,  and  that  if  the  nature  of  the  service 
is  questioned  there  is  nothing  for  us  to 
determine.  But  the  scope  of  the  section  is 
not  so  limited  as  this  view  of  it  supposes. 
As  its  express  language  shows,  it  deals  with 
terminal  charges,  making  the  question  not 
one  of  definition  of  terminal  service,  but 
whether  any  g^ven  service  performed  is  one 
forwhich  a  terminal  cbargecan  be  made,  and 
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if  as  to  the  particular  services  for  which  the 
joint  companies  claim  to  make  or  to  be 
entitled  to  make  such  charges,  any  of  these 
services  should  appear  to  us  to  be  inciden- 
tal to  conveyance,  and  covered  therefore 
by  the  mileage  rate,  or  not  to  be  services  of 
tfie  kind  to  which  the  power  of  the  com- 
panies to  make  terminal  charges  applies, 
we  think  we  are  authorised  by  our  Act  to 
decide  that  in  such  cases  the  rates  for  con- 
veyance cannot  be  increased  by  the  addition 
of  terminal  charges." 

It  is  true  that  the  actual  decision  on  the 
merits  in  the  series  of  cases  cannot  be 
taken  to  be  law,  because  they  were  all 
reviewed  in  the  case  of  HaVL  &  Company, 
15  Q.B.D.  505.  But  that  very  case,  though 
altering  many  of  the  points  on  the  merits, 
necessarily  confirms  the  jurisdiction,  and  in 
one  particular  item  affords  an  instance  of 
a  charge  for  a  service  which  under  the  1882 
nomenclature  would  not  be  a  terminal, 
beiuK  held  and  adjudicated  on  as  a  "ter- 
ming charge."  I  refer  to  the  conveyance 
of  chalk  from  Stoat's  Nest,  in  which  case 
(page  607)  no  use  was  made  of  the  com- 
pany's sidings,  but  the  applicants  had  a 
private  siding,  whereas  tne  rate  charged 
exceeded  the  conveyance  maximum  (page 
611).  And  finally,  as  to  HaU  &  Companws 
case,  though  an  appeal  in  that  case  from  the 
DivisionaTCourts  was  held  incompetent,  yet 
the  decision  of  Mr  Justice  Wills  and  Mr 
Justice  Manisty  was  held  to  be  sound  and 
followed  by  the  Court  of  Appeal  presided 
over  by  Lord  Halsbury  in  the  case  of 
Sowerby  &  Company  v.  Great  Nothem 
Bailuiay  Company  (7  Railway  and  Canal 
TrafiQc  Gases,  166). 

It  is  further  on  principle,  I  think,  im- 
]x>8sible  to  doubt  tnat  tne   decision  was 

good.  For  in  1873  it  is  certain  that,  as  was 
ecided  by  the  House  of  Lords  in  (HdUrufa 
case  (7  E.  &  I.,  A.C.  517)_,  a  railway  com- 
pany could  only  charge  either  for  (a)  con- 
veyance proper,  or  (b)  for  services  incidental 
to  the  business  of  a  carrier,  and  it  is  also 
certain  that  while  all  Special  Acts  contain 
maxima  for  (a),  but  few  did  for  (6).  When 
therefore  the  Legislating  in  1873  proposed 
to  allow  the  Commissioners  to  become 
judges  of  what  were  reasonable  charges 
un£r  (b),  it  is  extremely  unlikely  that  the 
scope  of  the  Commissioners'  jurisdiction 
would  be  less  than  the  scope  of  the  rail- 
way's power  to  charge — there  being  no 
means  of  discriminating  one  service  rrom 
another,  which  fell  under  the  generality  of 
the  description  "services  incidental  to  the 
business  of  a  carrier." 

I  am  therefore  of  opinion  that  the  3rd 
sub-section  of  the  S3rd  section  of  the  Act  of 
1888  used  the  word  "terminal  charge"  in 
the  same  sense  as  the  Act  of  1873,  and  that 
it  includes  not  only  "  terminals"  proper  in 
the  nomenclature  of  1892  but  also  special 
services. 

The  result  is  that  in  my  opinion  the 
Sheriff-Substitute  was  right  to  convict,  and 
the  appeal  ought  to  be  refused.  But  I  think 
it  necessary  to  append  to  my  opinion  one 
portion  of  the  Sneriff-Substitute's  note  :— 
"The  Sheriff  is  not  required  under  the  1888 
Act    to  consider  the  technical  question 


what  details  should  be  supplied.  The 
Act  simply  says  that  they  shall  be  supplied, 
and  I  suppose  if  a  railway  company  made 
an  ex  facxe  reasonable  specification  of  de- 
tails that  a  Sheriff  would  nold  that  the  Act 
had  been  complied  with.  If  the  charges  so 
detailed  were  unsatisfactory,  then  the  trader 
would  have  his  ultimate  remedy  under  the 
1892  Act.  In  fact  the  1888  Act  and  the  1892 
Act  work  together,  and  the  final  arbiter  as 
to  the  propriety  of  the  charges  is  not  the 
Sheriff  but  the  Board  of  Trade."  With  that 
passage  I  entirely  ag^e. 

LoBD  M'Labbn,  Lord  Kinneab,  and 
Lord  Pbabson  concurred. 

The  Court  answered  the  third  question  in 
the  case  in  the  afiQrmative. 

Counsel  for  the  Appellants  —  Guthrie, 
K.C.— King.  Agents— Hope,  Todd,  &  Kirk, 
W.S. 

Counsel  for  the  Respondents — Hunter, 
K.C.— Mercer.  Agents— Gray  &  Handy- 
side,  S.S.C. 


Thursday,  June  21. 

FIRST   DIVISION. 

[Sheriff-Substitute  at  Forfar. 

milne  (christison's  trustee)  v. 
callender-brodie. 

Arbitration — Procedure— Plea  Prejudicial 
to  Arbitration  Stated  after  Arbiter  has 
entered  upon  Arbitration— Competency- 
Agricultural  Holdings  (Scotland)  Acta 
1^  and  1900  (46  and  47  Vict.  c.  62,  63  and 
64  Vict.  c.  60). 

In  an  arbitration  under  the  Agricul- 
tural Holdings  (Scotland)  Acts  1W3  and 
1000,  the  proprietrix,  after  the  arbiter 
who  had  been  nominated  by  the  Board 
of  Agriculture  had  entered  upon  the 
arbitration  and  considered  the  claim 
and  counter-claim  stated,  desired  to 
withdraw  her  counter  -  claim.  The 
arbiter  being  in  doubt  as  to  whether 
she  could  competently  do  so,  framed 
a  case  to  the  Sheriff-Substitute  under 
rule  9  of  Schedule  II  of  the  Agricultural 
Holdings  (Scotland)  Act  1900  asking  his 
opinion  on  the  matter.  Thereupon,  on 
the  crave  of  the  proprietrix,  certain 
questions  equivalent  to  pleas  prejudicial 
to  the  arbitration  were  added.  These 
had  not  been  raised  in  the  pleadings 
before  the  arbiter,  although  oojections 
to  a  similar  effect  had  been  stated  to 
the  nomination  of  an  arbiter.  Objec- 
tion was  taken  to  the  competency  of 
the  questions  at  that  stage  of  the  case, 
the  proper  and  only  remedy  having 
been,  as  maintained,  to  have  interdicted 
the  arbiter  from  proceeding. 

Held  that  the  questions  could  com- 
petently be  considered. 

Obaervationa  {per  the  Lord  President) 
as  to  rules  of  pleading  in  arbitrations. 
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John  Milne  junior,  auctioneer,  Brechin, 
trustee  on  the  sequestrated  estates  of 
Charles  Christison,  sometime  tenant  of  the 
farms  of  Bractullo  and  Oateside  on  the 
estate  of  Idvies,  Forfarshire,  brought  an 
appeal  against  an  interlocutor  of  the 
Sneriff-SuDstitute  (Lbb)  at  Forfar,  pro- 
nounced on  2nd  April  1906  in  a  special  case 
presented  for  David  A.  Spence,  arbiter  in 
an  arbitration  under  the  Agricultural 
Holdings  (Scotland)  Acts  18^  to  1900 
between  the  said  John  Milne  junior  and 
Mrs  Callender-Brodie,  proprietrir  of  the 
said  estate.  The  Sbenff-Substitute  had, 
inter  alia,  decided  favourably  for  Mi-s 
Callender-Brodie  two  questions  of  law  sub- 
mitted inter  alia  to  him,  and  the  point 
with  which  this  report  deals  is  whether 
these  questions  could  competently  be  con- 
sidered at  the  stage  whicn  the  case  had 
reached. 

The  two  questions  were — "(1)  ...  (2) 
Was  the  said  John  Milne  junior,  as  trustee 
foresaid,  on  7th  November  1905  a  'tenant' 
within  the  meaning  of  the  Agricultural 
Holdings  Acts  1883  to  1900,  and  particularly 
section  42  of  the  first-recited  Act,  and  as 
such  entitled  to  make  the  foresaid  claim 
and  to  apply  to  the  Board  of  Agriculture 
and  Fisheries  for  the  appointment  of  an 
arbiter?  (3)  If  the  foregoing  question  be 
answered  in  the  affirmative,  was  there,  at 
Martinmas  1905,  a  'determination  of  the 
tenancy'  within  the  meaning  of  the  Agfri- 
cultural  Holdings  Acts,  and  was  the  said 
John  Milne  junior,  as  trustee  foresaid, 
entitled  to  claim  compensation  under  the 
said  Acts,  in  view  of  the  fact  that  the  said 
Charles  Christison  abandoned  the  said  hold- 
ing of  Bractullo  and  Oateside,  and  failed 
to  implement  his  pai't  of  the  said  con- 
tract of  lease,  to  the  pursuer's  loss  and 
damage?    (4)  .  .  ." 

The  Sheriff- Substitute's  finding  was — 
'.  .  .  And  with  respect  to  the  second  and 
third  questions  of  law,  finds  that  John 
Milne  junior,  as  trustee  for  the  creditors 
of  Charles  Christison,  sometime  tenant  of 
the  farms  of  Bractullo  and  Gateside,  was 
not,  within  the  meaning  of  the  Agricultural 
Holdings  Acts  1883  to  1900,  a  tenant  whose 
tenancy  determined  at  Martinmas  1905,  and 
was  not  under  said  Acts  entitled  to 
compensation  from  the  proprietrix  of  said 
farm  for  imexhausted  improvements." 

The  following  narrative  of  the  facts  is 
taken  fi-om  the  liOrd  President's  opinion  :— 
"This  is  an  appeal  from  a  decision  of  the 
Sheriff-Substitute  of  Forfarshire,  answer- 
ing certain  questions  submitted  to  him  by 
an  arbiter  under  the  provisions  of  the  Agri- 
cultural Holdings  Acts.  The  circumstances 
out  of  which  the  matter  arose  are  these : — 
A  farm  of  the  name  of  Bractullo  was  let 
by  the  landlord,  Mrs  Callender-Brodie,  for 
nineteen  years  from  November  1896,  to  one 
Anderson.  In  1902  Anderson,  with  con- 
sent of  the  landlord,  assigned  his  lease  to 
Charles  Christison.  It  was  part  of  the 
arrangement  under  which  the  assignment 
was  made  that  Anderson,  and  Christison's 
brother  Robert,  and  his  sister  Mrs  Himter, 
should  become  bound  as  principals  and  full 
debtors  for  all  the  provisions  of  the  lease. 


In  1903  Christison,  the  tenant,  got  into 
difficulties  and  granted  a  trust-deed  in 
favoiu*  of  one  Milne.  Milne  managed  the 
farm  up  till  Martinmas  1905,  when  ad- 
mittedly— because  there  is  no  controversy 
on  that  point — the  farm  was  re-let  on  a 
new  lease  altogether  to  Mr  Milne  as  an 
individual.  At  or  about  the  same  time 
payment  was  taken  from  two  of  the  parties 
who  had  become  bound  to  see  that  the 
stipulations  of  the  former  lease  were  car- 
ried out — I  mean  Mr  Christison  and  Mrs 
Hunter— the  reason  of  this  payment  being 
that  the  rent  which  Milne  was  to  pay  was 
a  less  rent  than  the  original  rent  under  the 
nineteen  yeai-s'  lease.  Milne  then  presented 
a  petition  to  have  compensation  paid  to 
him  as  an  outgoing  tenant  for  unexhausted 
manures  under  the  Agricultural  Holdings 
Acts,  and  he  applied — as  under  the  recent 
Act  is  necessary — to  the  Board  of  Agricul- 
ture for  the  nomination  of  an  arbiter.  The 
landlord  objected  before  the  Board  of  Agri- 
culture to  any  arbiter  being  nominated, 
and  said  that  there  was  no  state  of  circum- 
stances whicji  allowed  of  a  claim  being 
made.  The  Board  of  Agriculture,  how- 
ever, did  not  go  into  that  matter,  but 
appointed  an  arbiter.  Parties  met  before 
the  arbiter,  and  the  claimant  proponed  his 
claim,  which  was  met  by  a  counter-claim. 
Certain  procedure  seems  to  have  taken 
place  before  the  arbiter,  but  before  any 
final  decree  was  pronounced  by  the  arbitra' 
the  landlord  proposed  to  withdraw  his 
counter-claim.  That  being  objected  to,  the 
arbiter  seems  to  have  taken  the  view  that 
that  was  a  question  of  law  on  which  be  re- 
quired instruction,  and  therefore  proceeded 
to  frame  a  case  to  the  Sheriff,  asking  his 
opinion  on  that  matter  of  law.  Thereupon, 
on  the  crave  of  the  landlord,  three  other 
questions  were  added,  two  of  which  really 
raised  the  same  (juestion  as  had  been 
attempted  to  be  raised  before  the  Board  of 
Agrricultnre,  namely,  whether  ther«  was 
any  matter  which  could  be  adjudicated 
upon  ;  and  it  is  on  these  questions  that  the 
Sheriff-Substitute  has  given  his  opinion 
which  is  now  under  review. 

"As  finally  put  there  were  four  questions, 
on  the  first  of  which  no  appeal  has  been 
taken,  nor  has  any  appeal  been  taken  on 
the  fourth,  but  the  two  questions  on 
which  the  argument  has  turned  were, 
first,  whether  the  said  John  Milne  was  a 
'tenant'  within  the  meaning  of  the  Asri- 
cultural  Holdings  Acts;  and  secondly,  if 
that  question  be  answered  in  the  affirma- 
tive, whether  there  was  at  Martinmas  19(15 
a  'determination  of  the  tenancy'  within 
the  meaning  of  the  Agricultural  Holdings 
Acts,  and  was  the  said  John  Milne  as 
trustee  entitled  to  claim  compensation." 

Argued  for  appellant — It  was  too  late 
after  entering  upon  an  arbitration  to  state 
a  plea  prejudicial  to  the  arbitration.  An 
arbitration  was  a  contract  between  the 
parties  which  was  binding.  If  the  proprie- 
trix thought  the  arbitration  ought  not  to 
have  gone  on,  she  should  have  inter- 
dicted the  arbiter  from  proceeding  with  the 
reference— iSiTipiair  v.  Clynes  Trustees,  Dec- 
ember 17,  1887,  16  B.   185.  25  S.L-R.  172. 
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Objection  ought  also  to  have  been  taken 
before  the  arbiter.  Not  having  done  so, 
and  having  joined  issue,  she  was  bound  by 
the  contract  to  arbitrate,  and  any  com- 
petent objections  to  the  arbitration  not 
having  been  stated  must  be  held  to  have 
been  waived.  The  Sheriff-Substitute  had 
no  right  to  deal  with  these  questions,  as 
they  were  not  questions  of  law  arising  in 
tbe  course  of  an  arbitration  in  the  sense 
of  rule  9  of  Schedule  II  of  the  Agricultural 
Holdings  Act  1900. 

Tbe  Court  did  not  call  for  a  reply. 

At  advising — 

Lord  Prbsidknt — {After  narrating  the 
facta  of  the  case  ut  8upra] — Now,  before  we 
^t  to  the  merits  there  was  a  preliminary 
question  raised  which  practically  goes  to 
competency.  That  question  may  be  stated 
thus — the  origdnal  appellant,  Milne,  holds 
that,  inasmuch  as  the  parties  bad  gone 
before  the  arbiter,  and  that  a  claim  had 
been  lodged  on  the  one  side  and  a  counter- 
claim on  the  other,  and  the  arbiter  had 
been  allowed  to  apply  his  mind  to  these 
claims  with  the  view  of  coming  to  a  decision 
on  the  matter,  it  was  too  late  to  raise  the 
question  of  whether  there  was  any  matter 
to  be  adjudicated  upon,  or  in  legal  language 
too  late  to  raise  a  prejudicial  plea,  and  the 
ai-gument  of  counsel  wa.s  that  the  only 
competent  way  to  raise  this  question  was 
by  an  action  of  interdict.  I  have  not  been 
aole  to  see  that  there  is  actually  any  incom- 
petency here.  If  a  man  who  can  show 
prima  facie  ground  for  saying  he  is  a  ten- 
ant— I  mean  not  a  mere  man  in  the  street — 
proceeds  to  make  a  claim  against  his  land- 
lord for  compensation,  which  the  landlord 
does  not  admit,  and  then  the  tenant  goes 
to  the  Board  of  Agriculture  and  says  "I 
want  you  to  appoint  an  arbiter,"  I  think 
it  is  clear  what  the  Board  of  Agriculture 
will  always  do,  and  rightly  do,  as  they  did 
in  this  case — they  will  refuse  to  constitute 
themselves  a  legal  tribunal  to  find  if  this  is 
a  proper  claim  or  not,  but  will  appoint  a 
gentleman  to  act  as  arbiter,  and  leave  the 
parties  to  work  out  the  question  in  the  arbi- 
tration. Now,  I  am  not  doubtful  that  as  a 
matter  of  competency  the  next  step  might 
have  been  taken  by  way  of  interdict,  De- 
cause  the  case  was  of  a  class  that  raised  the 
point  clearly  and  plainly  before  any  proceed- 
uigs  had  been  taken,  and  so,  no  doubt,  the 
arbiter  could  have  been  interdicted  from  pro- 
ceeding, just  as  in  many  cases  arbiters  have 
been  interdicted  from  proceeding  under 
Lands  Clauses  References.  But  I  am  far 
from  thinking  that  that  is  the  only  pro- 
cedure competent,  or  that  in  not  taking 
that  procedure  the  party  must  be  held  to 
have  waived  all  other  remedy.  But  I 
hesitate  from  laying  down  any  general  rule, 
because  I  think  that  the  mattiar  must  really 
depend  on  the  circumstances  of  each  case, 
and  I  cannot  bring  myself  to  think  that 
one  is  in  a  position  to  see  so  clearly  ab 
ante  all  the  different  classes  of  circum- 
stances that  might  arise  as  to  be  able  to 
lay  down  a  general  rule  and  say  that  in 
such  and  such  a  cajse  you  ought  to  raise  an 
interdict  and  in  such  and  such  a  case  you 


ought  not.  But  you  are  well  aware  there 
are  many  cases  in  the  books  on  what  is  cer- 
tainly an  analogous  subject,  namely  refer- 
ences under  the  Lands  Clauses  Act,  as  to 
stopping  arbitration  proceedings  where  it 
is  said  an  arbiter  is  proposing  to  exceed  his 
jurisdiction  or  for  other  reasons ;  and  1  donot 
think  I  am  going  too  far  when  I  say  that 
the  tendency  of  judicial  opinion  has  been 
rather  against  raising  the  matter  ab  ante 
by  interdict,  and  rather  in  favour  of  con- 
sidering the  question  after  it  has  been  be- 
fore the  arbiter  himself.  At  the  same  time 
I  am  not  wishing  to  say  for  an  instant  that 
interdict  might  not  quite  well  be  used,  yet 
I  hesitate  to  go  so  far  as  the  Sheriff-Sub- 
stitute in  his  note,  where  he  says  that 
clearly  interdict  was  the  right  method.  I 
think  the  matter  would  have  been  equally 
well  and  properly  done  had  they  gone  be- 
fore the  arbiter,  and  then  on  the  pleading 
before  the  arbiter  put  in  a  prejudicial  plea. 
Now,  that  was  not  done  here,  and  I  tnink 
that  it  is  a  pity  it  was  not  done.  After  all, 
every  arbiter  has  to  settle  his  own  jurisdic- 
tion, and  decide  that  he  has  jurisdiction 
before  proceeding  to  consider  the  matters 
referred  to  him,  though,  of  course,  his 
settling  his  jurisdiction  is  not  final,  because 
it  can  always  be  reviewed  by  the  Court  if 
wrong.  But  still  he  is  bound  to  take 
the  first  step,  and  if  he  comes  to  a  negative 
conclusion  he  would  be  bound  to  say  so 
and  refuse  to  go  on.  But  though  this  was 
possibly  the  best  course,  as  a  matter  of  strict 
pleading  one  must  remember  there  is  no  ab- 
solutely strict  rule  of  pleading  in  a  reference 
to  an  arbiter.  Thougn  the  general  practice 
known  as  making  up  records  obtains  before 
an  arbiter,  yet  that  is  merely  a  matter  of 
convenience;  and  a  good  illustration  of 
how  much  it  is  a  matter  of  convenience 
may  be  taken  from  this  fact— that  anyone 
who  has  had,  as  I  happen  to  have  had, 
acquaintance  \^'ith  English  arbitrations, 
knows  that  the  forms  there  are  quite 
different  from  the  forms  we  use  here. 
Accordingly,  although  this  arbiter  was  not 
asked  to  ^ive  a  decision  on  this  plea,  I 
cannot  think,  as  a  matter  of  competency, 
that  it  can  be  held  to  be  now  too  late  to 
raise  it;  because  to  hold  otherwise  would 
be  to  hold  that  if  a  person  in  an  arbitration 
does  not  put  in  a  prejudicial  plea  in  the 
initial  stages  he  must  be  held  to  have 
waived  it  altogether.  To  hold  that  would 
be  to  hold  that  rules  applied  to  arbitration 
proceedings  which  do  not  apply  in  ordinary 
actions,  for  everyone  is  well  aware  that  if 
such  a  thing  happened  in  Court,  although 
there  might  be  a  salutary  award  of  ex- 

Senses,  yet  even  at  the  last  moment  of  the 
ay  before  the  actual  judgment  has  gone 
forth  there  is  always  time  to  put  in  a  plea, 
though  that  plea  might  go  to  render  nuga- 
tory the  whole  proceedings  that  had  taken 
place.  I  know  no  better  instance  than 
what  happened  in  this  Court  very  recently. 
I  am  alluding  to  the  Clippena  Ou  Company 
against  the  Edinburgh  and  District  Water 
Trust  (July  6,  1905,  42  S.L.B.  898),  in 
which  case,  after  there  had  been  judg- 
ment of  the  Lord  Ordinary  following  on 
a  proof  extending  for  many  days,  a  plea 
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was  allowed  to  be  put  in  based  on  the 
Public  Authorities  Protection  Act,  which 
plea,  if  good,  would  have  obviated  the 
necessity  for  any  inquiry  into  the  case  at 
all.  AccordinKly,  a»  undoubtedly  this  plea 
did  get  into  the  arbitration — because  here 
It  is — I  cannot  think  there  is  any  incom- 
petency in  considering  it,  although  I  quite 
think  that,  as  bearing  on  the  expenses  of 
the  arbitration,  the  tardy  production  of 
the  plea  might  be  an  element  for  considera- 
tion. 

\Hi8  Lordship  then  proceeded  to  consider 
the  meriis,  and  stated  his  reasons  for  hold- 
ing that  the  questions  fell  to  be  ansroered 
in  the  negative.] 

Lord  M'Laben  concurred. " 

Lord  Prarson— I  agree  in  the  judgment 

Sroposed.  In  the  first  place,  I  have  no 
oubt  as  to  the  competency  of  now  taking 
up  and  disposing  of  the  preliminary  ques- 
tions which  were  added  to  the  sp>ecial  case 
by  the  Sheriff.  These  questions  were  time- 
ously  raised  by  the  lanalord  in  his  original 
representation  to  the  Board  of  Agriculture. 
They  are  questions  which  might  nave  been 
competently  stated  by  him  for  the  deter- 
mination of  the  arbiter  at  the  outset  of  the 
arbitration.  His  determination  upon  them 
would  not  have  been  final.  But  he  coiild 
have  decided  them  in  the  first  instance, 
and  as  we  are  now  in  a  proceeding  within 
the  arbitration,  upon  a  case  stated  by  the 
arbiter,  I  hold  tnat  these  questions  are 
competently  before  us  for  our  decision. 

[His  Lordship  then  considered  the  merits, 
in  tphich  he  arrived  at  the  same  conclusions 
as  the  Lord  President.] 

Lord  Kinnrar  was  absent. 

The  Court  pronounced  an  interlocutor 
affirming  the  interlocutor  of  the  Sheriff- 
Substitute  of  2nd  April  1006  in  so  far  as  it 
answered  the  second  and  third  questions 
stated  in  the  special  case  as  amended. 

Counsel  for  Appellant — Younger,  K.C. — 
A.  R.  Brown.  Agents— Fin  lay,  Rutherford, 
ft  Paterson,  W.S. 

Counsel  for  Respondent — Chree— Strain. 
Agents — John  C.  Brodie  &  Sons,  W.S. 


HIGH  COURT  OF  JUSTICIARY. 

(Glasgow  Circuit  Court.) 


Wednesday,  June  27. 

(Before  Lord  Stormonth  Darling.) 

HIS  MAJESTY'S  ADVOCATE  v. 

DARINL 

Justiciary  Cases  —  Alien  —  Expulsion  — 
Aliens  Act  (5  Ed.  VII,  cap.  13),  sec.  3— 
Act  of  Adjournal,  let  February  1906. 

Circumstances  in  which  a  certificate 
of  conviction  and  recommendation  for 


expulsion    were    granted    under    the 

Aliens  Act  (5  Ed.  Vll,  cap.  13),  section 

8,  (1)  (a),  and  Act  of  Adjournal  of  Ist 

February  1906. 
The  Aliens  Act  1905  (5  Ed.  VII,  cap.  13), 
section  3  (1),  enacts— "The  Secretary  of 
State  may,  if  he  thinks  fit,  make  an  order 
(in  this  Act  referred  to  as  an  expulsion 
order)  requiring  an  alien  to  leave  the  United 
Kingdom  within  a  time  fixed  by  the  order, 
and  thereafter  to  remain  out  or  the  United 
Kingdom— (o)  if  it  is  certified  to  him  by 
any  court  (including  a  court  of  summary 
jurisdiction)  that  the  alien  has  been  con- 
victed by  that  court  of  any  felony,  mis- 
demeanour, or  other  offence  for  which  tbe 
court  has  power  to  impose  imprisonment 
without  the  option  of  a  fine,  or  of  an  offence 
under  paragraph  22  or  23  of  section  381  of 
the  Burgh  Police  (Scotland)  Act  1892  (55  and 
56  Vict.  cap.  55)  .  .  .  and  that  the  Court 
recommend  that  an  expulsion  order  should 
be  made  in  his  case  either  in  addition  to  or 
in  lieu  of  his  sentence.  ..." 

The  Act  of  Adjournal  of  Ist  February 
1906,  section  2,  provides  that  the  forms  of 
certificates  set  forth  in  the  schedule  may 
be  used  for  the  purposes  of  the  Aliens  Act 
1905.  The  schwiule  gives  the  following 
form  for  a  certificate  of  conviction  and 
recommendation  for  expulsion  [section  3 
(l)(o)]:- 
"  In  the  Court  of  ,  held  at         • , 

on    the  day    of  ,    Nineteen 

hundred  and 
"Before 

"I  {(rr  We)  hereby  certify  that  A  B,  to 
whom  the  particulars  shown  in  the  annexed 
schedule  relate,  having  been  found  by  the 
court  to  be  an  alien,  was  this  day  con- 
victed of  the  offence  shown  in  the  said 
schedule,  being  an  offence  within  the 
meaning  of  section  3  (1)  (a)  of  the  Aliens 
Act  1905; 
(and    was    committed    to    one    of    His 

Majesty's  Prisons  to  be  detained  there 

for  the  space  of  ). 

And  that  the  Court  recommend  that  an 
Expulsion  Order  should    be  made  in  the 
case  of  the  said  A  B  (in  addition  to  the 
said  sentence)  or  (in  lieu  of  sentence). 
"  (Signature  of  Judge  or  Judges.) 
"  Schedule. 

Name 

Nationality 

Age 

Dependents  (if  any) - 

Offence 

Sentence 

Prison  to  which  committed 

Parish  and  County  or  Burgh  in  which 

offence  committed 

"(Signature  of  Judge  or  Judges)." 
Oiovanni  Batista  Darini  was  indicted  at 
the  instance  of  H.  M.  Advocate  on  the 
following  charges :— That  he  did  "on  21st 
January  1906,  in  the  back  court  behind 
John  Toma's  ice-cream  shop  SIJ  Ardgowan 
Street,  Port-Glasgow,  (1)  attempt  to  break 
into  said  shop,  with  intent  to  steal  there- 
from; (2)  discharge  five  chambers  of  a 
revolver  loaded  with  ball  cartridge  at 
James    Duncan,    police    constable,    Port- 
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Olaagow,  one  of  His  Majesty's  subjects, 
while  engaged  in  the  execution  of  his  duty, 
to  the  serious  injury  of  his  person  and  the 
danger  of  his  life,  and  this  you  did  contrary 
to  the  Act  10  George  IV,  chapter  38,  section 
2;  and  (3)  assault  the  said  James  Duncan, 
engaged  as  aforesaid,  and  throw  stones 
and  bricks  at  him,  whereby  he  was  seriously 
injured." 

The  accused  emitted  a  declaration  before 
the  Sheriff-Substitute  at  Greenock  in  which 
he  pled  "g^uilty"  to  the  first  chdrge  and 
"not  guilty"  to  the  second  and  third 
charges.  The  said  declaration  also  con- 
tains the  following  statement: — "I  am  a 
stucco  figure  maker.  I  belong  to  Italy. 
My  last  address  is  6  Royal  Street,  Belfast. 
I  am  nineteen  years  of  age  and  unmarried." 

The  proceedmgs  before  the  Sheriff  were 
conducted  through  a  sworn  interpreter,  as 
were  also  all  communications  with  the 
accused  at  the  trial. 

The  trial  took  place  at  the  Glasgow 
Circuit  Court  on  27tn  June  1906,  when  later 
hearing  the  evidence  the  jury  unanimously 
found  the  panel  g^iilty  a^s  libelled  under  the 
first  charge  in  terms  of  his  own  confession, 
found  him  guilty  at  common  law  under 
the  second  charge,  and  guilty  as  libelled 
under  the  third  charge. 

LOBD  Stobuonth  Dabuno  sentenced 
the  panel  to  ten  years'  penal  servitude,  and 
having  found  the  said  Giovanni  Batista 
Darini  to  be  an  alien  of  Italian  nationality 
recommended  that  an  expulsion  order 
should  be  made  in  his  case  in  addition  to 
the  said  sentence.  A  certificate  of  convic- 
tion and  recommendation  for  expulsion  in 
terms  of  the  Act  of  Adjournal  of  Ist 
February  1906  was  accordingly  issued. 

Counsel  for  H.  M.  Advocate— B.  Adam, 
Advocate-Depute.  Agent— W.  S.  Haldane, 
W.S.,  Crown  Agent. 

Counsel  for  Darini— J.  R.  Haldane.  Agent 
— ^A.  Macfarlane,  Solicitor,  Port-Glasgow. 


COURT   OF  SESSION. 


Friday,  June  22. 

FIEST    DIVISION. 

fLord  Low,  Ordinary. 

lADY  SEAFIELD  v.  MACBRAYNE. 

SUUiite— Construction— Canal— Pier  Dues 
— Right  to  Charge  Du^s  sulnect  to  Power 
in  Commissioners  to  Regulate  Stated  to 
be  in  Statute— No  Provisions  in  Statute 
for  such  Regulation-Rates  Chargeable  by 
Private  (hmer  of  Public  Pier — "  Wharf- 
age" Rates— Right  of  Oumer  of  Pier  to 
Levy  Rates  on  Vessels  Touching— Cale- 
donian Canal  Acts  1804  {U  Geo.  Ill,  c. 
62),  sec.  58;  1857  (20  and  21  Ftrf.  c.  27), 
Schedule;  and  1860  (23  and  24  Vict.  e. 
46),  sec.  10. 

The  Caledonian  Canal  Act  1804,  sec. 
68,  after  providing  for  the  owners  of 
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lands  adjoining  the  canal  having 
power  to  erect  wharfs,  quays,  landing 
places,  &c.,  and  to  land  gciods,  &c. 
thereon,  enacts—".  .  ,  and^  all  rates 
and  duties  which  shall  be  {laid  to  the 
use  and  benefit  of  the  said  wharfs, 
quays,  landing  places,  cranes,  weigh 
beams,  and  warenouses,  shall  be  (sub- 
ject to  the  powers  herein  contained 
tor  the  said  Commissioners  to  limit, 
ascertain,  and  make  regulations  of  and 
concerning  such  rates  of  wharfage) 
and  are  hereby  vested  in  such  owner 
or  owners  of  the  lands,  grounds,  or 
wastes  who  shall  make,  construct,  and 
erect  the  same  respectively  as  afore- 
said, and  his,  her,  and  their  representa- 
tives, so  that  the  rates  and  powers 
herein  granted  to  the  said  Commis- 
sioners shall  not  be  thereby  reduced 
or  infringed."     The  Act  contains  no 

grovisions  dealing  with  the  limitation, 
:c.  of  such  rates  and  duties  by  the 
Commissioners. 

Held  (1)  that  the  section  conferred 
a  power  to   charge  rates  and  duties 
although    there    were    no    provisions 
dealing  with  the  exercise  by  the  Com- 
missioners of  the  power  to  limit,  &c., 
but  (2)  that   such   rates   and    charges 
were   "whau^age"   rates  only,   i.e.,   a 
rate  upon  goods  and  passengers  landed 
at  or  shipped  from  the  pier,  and  not 
"  tonnage    rates,  i.e.,  a  rate  on  the  ton- 
nage of  the  boat  touching  at  the  pier. 
The  Right  Hon.  Caroline,  Countess-Dowager 
of  Seaneld,  proprietrix  of,  inter  alia,  the 
lands  of  Urquhart  and  Abriachan,  on  the 
shore  of   Loch  Ness,  brought   an    action 
against  (1)  David  MacBrayne,  shipowner, 
GHasgow,   and   (2)   the   Commissioners   of 
the  Caledonian  Canal,  incorporated  by  Act 
of  Parliament,  who  were  called  for  their 
interest  but  did  not  enter  appearance. 

The  conclusions  of  the  action,  which  dealt 
with  the  payments  to  be  made  on  the  de- 
fender's ships  touching  at  Temple  Pier  and 
Abriachan  Pier  on  Loch  Ness,  on  the  Cale- 
donian Canal,  were,  vnteralia,  as  follows: — 
"And  (II)  it  ought  and  should  be  found 
and  declared  by  decree  foresaid  that  the 
pursuer  is  entitled  to  levy  on  the  defender 
the  said  David  MacBrayne  (a)  in  respect 
of  every  ship  or  boat  other  than  a  steam- 
boat belonging  to  the  said  defender  which 
shall  so  toucn,  load,  or  discharge,  the 
sum  of  one  penny  per  registered  ton 
for  each  time  that  such  ship  or  boat 
shall  so  touch,  load,  or  discharge,  and 
(6)  in  respect  of  every  steamboat  belonging 
to  the  said  defender  which  shall  so  touch, 
load,  or  discharge,  the  sum  of  Is.  6d.  for 
every  time  that  such  steamboat  shall  so 
touch,  load,  or  discharge ;  (III)  or  other- 
wise it  ought  and  should  ne  found  and 
declared  by  decree  foresaid  that  the  pur- 
suer is  entitled  to  levy  on  the  said  defender 
in  respect  of  every  vessel  belonging  to  the 
said  defender  which  shall  land  or  receive 
on  board  passengers,  animals,  carriages,  or 
goods  at  or  from  either  of  the  said  piers,  a 
rate  of  2d.  for  every  ton  burden  of  such 
vessel  according  to  its  register  or  measure- 
ment for  every  time  that  such  vessel  shall 
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so  land  or  receive  on  board  such  passengers, 
animals,  carriages,  or  goods.  .  .  ." 

The  pursuer  pleaded  —  "(1)  The  piers 
mentioned  in  the  condescendence  being 
the  private  property  of  the  pursuer,  she  is 
entitled,  suDject  to  such  limitations  and 
regulations  as  have  been  or  may  be  legally 
imposed  by  the  Caledonian  Canal  Commis- 
sioners, to  levy  on  the  defender  dues  in 
respect  of  all  steamboats  or  other  vessels 
belonipng  to  him  which  touch  at  or  make 
use  of  the  same.  (2)  The  rate  of  Is.  6d.  per 
visit  of  each  steamboat  having  been  duly 
approved  by  the  Canal  Oommissionei's,  the 
pursuer  is  entitled  to  decree  of  declarator 
In  terms  of  the  second  conclusion.  (3)  Or 
otherwise  the  rate  of  2d.  per  ton  prescril)ed 
by  the  Act  of  1860,  being  the  only  effective 
limitation  of  the  pui-suer's  right  to  levy 
rates,  decree  of  declarator  should  be  granted 
in  terms  of  the  third  conclusion." 

The  defender  pleaded — "(2)  The  pursuer 
having  no  right  to  levy  dues  upon  the 
steamboats  or  other  vessels  belonging  to 
the  defender  which  touch  at  or  make  use 
of  the  piers  referred  to,  the  action  ought  to 
be  dismissed." 

The  Caledonian  Canal  is  maintained  by 
the  Caledonian  Canal  Commissionei-s  under 
authority  of  various  statutes,  and  parti- 
cularly of  the  Acts  of  1803  (43  Geo.  Ill, 
cap.  102),  1804  (44  Geo.  Ill,  cap.  62),  1848 
(11  and  12  Vict.  cap.  54),  1857  (20  and  21 
Vict.  cap.  27),  1860  (ffl  and  24  Vict.  cap.  46), 
and  1890  (59  and  60  Vict.  cap.  79).  So  far 
as  necessary  for  this  case  the  following  are 
the  provisions. 

The  Act  of  1804  in  sec.  58  allowed  abutt- 
ing landownars  to  erect  piers  and  provided 
for  charges  thereat  (v.  aup.  in  rubric). 
Section  w  allowed  the  Commissioners  to 
erect  piers,  Ac,  if  the  landowners  did  not 
do  so.  Section  62  provided  that  nothing  in 
the  Act  should  authorise  the  Commissioners 
or  other  person  to  use  a  wharf  erected  for 
private  use  only. 

The  Act  of  1857j  sec.  3,  enacted — "  From 
and  after  the  passing  of  this  Act  it  shall  be 
lawful  for  the  Commissioners  to  levy  and 
receive  at  every  pier,  jetty,  or  landing 
place  erected  or  to  be  erected  or  improved 
on  lands  belonging  to  the  Commissioners, 
or  on  or  in  connection  with  the  canals 
respectively,  such  rates  on  passengers, 
animals,  goods,  and  carriages  landed  or 
shipped  at  such  pier,  jetty,  or  landing 
place  as  the  Commissioners  may  from  time 
to  time  deem  expedient,  not  exceeding  the 
rates  specified  in  the  schedule  hereunto 
annexed."  The  schedule  did  not  deal  w  ith 
tonnage  dues.  Section  4  authorised  the 
Commissioners  to  enter  into  agreements 
with  the  owners  of  any  lands  on  the  Canal 
with  respect  to  any  piers  or  landing  places 
erected  or  to  be  erected  by  such  owners  at 
their  own  expense,  and  with  regard  to  the 
management  and  maintenance  thereof,  and 
the  levying  and  receiving  thereat  of  rates 
not  exceeding  those  in  the  said  schedule. 

The  facts  of  the  case  are  given  infra  in 
the  opinions  of  the  Lord  Ordinary  (Low), 
who  on  17th  February  1905  before  answer 
allowed  a  proof. 

Opinion.—"  The  pursuer  is  proprietor  of 


two  piers  upon  Loch  Tieas,  known  as  Temple 
Pier  and  Abriachan  Pier,  which  are  used 
in  connection  with  the  navigation  of  tlie 
Caledonian  Canal.  The  former  was  built 
in  1858  and  the  latter  in  1881.  The  defender 
is  a  shipowner  in  Glasgow,  who  runs  a  line 
of  steamers  through  the  canal  for  the  con- 
veyance of  passengers  and  goods.  The 
defender's  steamers  call  daily  at  Temple 
Pier.  They  used  also  to  call  at  Abriachan, 
but  have  not  done  so  since  early  in  1901. 

"From  the  time  that  Temple  Pier  was 
built  the  pursuer  or  her  predecessors  have 
made  charges  for  the  use  of  that  pier,  and 
since  1869  the  defender  has  paia  to  the 
pursuer  an  annual  sum  of  £22,  lUs.  The 
pursuer  now  proposes,  instead  of  taking  an 
annual  payment  of  a  fixed  amount  from 
the  defender,  to  charge  dues  at  a  certain 
rate  upon  passengers  and  goods  landed  or 
embarked  at  both  piers,  and  also  certain 
tonnage  rates  upon  all  vessels  touching  at 
the  piers. 

"  I  understand  that  the  defender  does  not 
dispute  the  pursuer's  right  to  exact  landing 
charges  upon  passengers  and  goods  (at  aU 
events  at  Temple  Pier),  but  he  maintains 
that  she  is  not  entitled  to  charge  tonnage 
dues  upon  vessels  touching  at  or  using  the 
piers.  The  present  action  is  brought  by 
the  pursuer  for  the  purpose  of  having  her 
alleged  right  to  do  so  declared. 

"There  are  a  number  of  Acts  of  Parlia- 
ment relating  to  the  Caledonian  Canal,  and 
to -these  both  parties  appeal  in  support  of 
their  respective  contentions. 

"  The  first  Act  was  passed  in  1808,  and  by 
it  a  Parliamentary  grant  of  £20,000  was 
made  to  certain  Commissioners  for  the 
purpose  of  making  the  Canal.  By  an  Act 
passed  in  the  following  year — 1804 — the 
grant  was  increased  to  £50,000,  and  the 
Commissioners  were  authorised  to  con- 
struct all  necessary  works  and  to  levy  rates 
and  duties.  The  &th  section  of  the  latter 
Act  contains  provisions  which  are  ad- 
mittedly applicable  to  the  piers  in  question. 
By  it  the  owners  of  lands  '  through  which 
the  said  navigation  shall  be  made'  are 
authorised  to  construct '  wharfs,  quays,  and 
landing-places,'  and  to  land  goods,  w^ares. 
and  merchandise  or  commodities  upon  such 
wharfs,  quays,  and  landing-places.  The 
section  then  proceeds : —  .  .  .  [quoted  aupra 
in  rubric].  .  .  . 

"  In  that  section  it  is  assumed  that  rates 
and  duties  will  be  levied  for  the  use  of 
such  landing-places,  because  without  ex- 
press authority  being  given  to  anyone  to 
do  so  it  is  declared  tliat  '  the  rates  and 
duties  which  shall  be  paid '  shall  be  vested 
in  the  owners.  Now  ir  rates  and  duties  for 
the  use  of  the  landing-places  were  vested  in 
the  owners  I  think  that  it  follows  that  the 
owners  were  empowered  to  levy  such  rates 
and  duties,  and  no  express  limitation  is  put 
upon  the  right  except  that  it  shall  in  some 
way  be  regulated  by  the  Commissioners. 

"  It  was  argued,  however,  for  the  de- 
fender that  the  kind  of  rates  and  duties 
which  might  be  levied  was  by  implication 
limited  to  charges  for  the  use  of  thelanding- 
places  for  losiding  and  unloading  g^oods  and 
merchandise.    It  was  pointed  out  that  what 
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was  expressly  authorised  by  the  section  was 
to  construct  wharfs,  quays,  and  landing- 
places,  'and  to  land  any  goods,  wares, 
merchandise  or  commodities  upon  such 
wharfs,  quays,  or  landing-places ; '  and 
further,  that  what  the  Commissioners  were 
empowered  to  regulate  was  '  such  rates  of 
whai-f ap;e '— an  expression,  it  was  argued, 
which  IS  appropriate  for  landing  charges 
but  not  for  tonnage  dues. 

"I  am  not  satisfied  that  the  term 
'  wharfage '  when  applied  to  rates  or  duties 
is  necessarily  confined  to  charges  made  for 
landing  or  embarking  goods  or  passengeis. 
I  think  that  it  may  include  all  charges 
which  may  be  made  tor  the  use  of  a  wharf, 
and  if  the  statutes  authorise  tonnage  rates 
for  the  use  of  a  wharf  I  do  not  think  that 
the  mere  use  of  the  expression  '  rates  of 
wharfage'  is  sufilcient  to  exclude  such 
rates. 

"  The  question  seems  to  me  to  depend  in 
the  first  place  upon  what  is  the  true  con- 
struction of  the  provision  that  the  rates 
and  duties  '  shall  be  subject  to  the  powers 
herein  contained  for  the  said  Commis- 
sioners to  limit,  ascertain,  and  make 
regulations  of  and  concerning  such  rates 
of  wharfage.' 

"  I  confess  that  when  I  read  that  clause 
I  expected  to  find  in  the  Act  special  powei-s 
given  to  the  Commissioners  to  fix  and 
regulate  the  rates  and  duties  which  might 
be  exacted  at  wharfs  and  landing-places  of 
the  kind  deait  with  by  the  section,  but 
there  is  no  such  provision  in  the  Act.  I 
therefore  come  to  the  conclusion  that  what 
is  i-efen-ed  to  are  the  general  powers  given 
to  the  Commissioners  to  fix  (within  the 
statutory  limits)  and  to  regulate  the  rates 
and  duties  which  thoy  are  authorised  tn 
charge  for  the  use  of  the  canal  or  of  the 
works  connected  therewith.  These  in- 
cluded (at  the  date  of  the  Act)  tonnage 
rates  for  every  vessel  entering  the  Canal, 
and  a  certain  rate  per  ton  upon  all  goods 
loaded  or  unloaded  at  the  harbours,  docks, 
or  basins  at  the  entrances  to  the  Canal 
(Act  1803,  section  23),  a  rate  not  exceeding 
2d.  per  ton  per  mile  upon  goods  carried 
upon  or  through  the  Canal  for  '  tonnage 
and  wharfage'  (Act  1804,  section  40),  and 
certain  rates  for,  inter  alia,  using  wharfs 
and  quays  for  loading  or  unloading  goods 
(Act  180i,  section  60). 

"Now,  of  course,  the  rates  which  the 
Commissioners  were  empowered  to  charge, 
whether  upon  ships  or  goods,  for  tne 
privilege  of  entering  or  navigating  the 
Canal  had  no  application  to  wharfs  or 
landing-places  of  tne  kind  in  question,  but 
only  sucn  rates  as  they  were  empowered  to 
levy  for  the  use  of  wharfs  and  landing- 
places.  That  I  take  to  be  the  reason  why, 
m  the  clause  of  the  section  which  I  have 
quoted,  the  reference  to  the  power  of  the 
Commissioners  to  make  regulations  is 
limited  to  *  such  rates  of  wharfage.' 

"I  am  therefore  of  opinion  that  the  owners 
of  such  piers  as  those  in  question  were 
authorised  to  charge  for  their  use  such 
rates  as  the  Commissioners  could  have 
charged  if  the  piers  had  been  vested  in 
them,  but  no  other  or  greater  rates. 


"How  precisely  the  provision  that  the 
rates  and  duties  should  be  subject  to  the 
statutory  powers  of  the  Commissioners 
was  intended  to  be  carried  into  operation 
is  not  very  clear,  but  what  the  pursuer's 
predecessors  did  (and  I  do  not  understand 
that  the  pursuer  proposes  to  adopt  any 
other  course)  was  to  obtain  the  Commis- 
sioners' approval  and  sanction  to  a  table 
of  rates  to  oe  exacted  at  the  piers.  I  think 
that  such  a  course  was  quite  in  conformity 
with  the  provisions  of  the  statute,  and 
that  the  pursuer  is  entitled  to  levy  such 
dues  as  are  approved  by  the  Commissioners, 
provided  that  they  are  of  a  kind  and  of  an 
amount  which  the  Commissioners  could 
themselves  have  charged  if  the  piers  had 
belonged  to  tbem. 

"The  last  table  of  dues  which  is  said  to 
have  been  approved  by  the  Commissioners, 
and  which  the  pursuer  now  seeks  to  enforce, 
is  dated  in  laJO.  So  far  as  I  can  judge 
from  the  excerpts  from  the  statutes  which 
have  been  printed,  the  Commissioners  had 
at  that  date  power  to  charge  a  tonnage 
rate  on  vessels  landing  or  receiving  on 
board  goods  or  passengers  as  well  as  rates 
upon  the  goods  and  passengers  themselves, 
but  it  seems  to  be  doubtful  whether  they 
had  power  to  charge  a  tonnage  rate  upon 
vessels  merely  touching  at  a  pier  without 
landing  or  embarking  goods  or  passengers. 
Further,  there  has  been  legislation  on  the 
subject  since  1870,  because  in  1806  an  Act 
was  passed  confirming  a  Provisional  Order 
made  by  the  Board  of  Trade  pursuant  upon 
the  Railway  and  Canal  Traffic  Act  1888. 
What  the  precise  effect  of  that  order  was 
I  do  not  know,  but  the  schedule  attached 
does  not  appear  to  contain  any  toniiage 
rate  for  vessels  using  a  quay  or  pier. 

"  I  am  therefore  not  in  a  position  to  dis- 
pose of  the  case  without  further  informa- 
tion. I  cannot  tell  from  the  excerpts  from 
the  statutes  which  have  l>een  printed  what 
precisely  are  the  rates  and  duties  now  in 
force.  That  could  onlv  be  ascertained  by  a 
close  comparison  of  the  provisions  of  the 
various  statutes  and  schedules,  and  pro- 
bably some  knowledge  of  the  local  condi- 
tions to  which  the  statutes  are  applicable 
would  be  necessary.  Further,  there  are 
certain  important  matters  of  fact  which 
are  in  dispute.  Thus  the  defender  denies 
that  a  table  of  rates  was  ever  adjusted  and 
approved  by  the  Commissioners,  while  the 
pursuer's  case  to  a  large  extent  rests  upon 
the  averment  that  that  was  in  fact  done. 
Again,  the  pursuer  seeks  to  have  it  declaim 
that  she  is  entitled  to  levy  the  dues  which 
she  specifies,  Ixoth  in  respect  of  Temple  Pier 
and  Abriachan  Pier.  The  defender,  how- 
ever, avers  that  dues  have  never  been  levied 
at  Abriachan,  and  the  table  of  rates  of  1870 
bears  to  be  for  Temple  Pier  only. 

"  It  therefore  seems  to  me  that  the  safe 
course  to  adopt  is  to  allow  a  proof  before 
answer  without  disposing  of  any  of  the 
pleas  at  this  stage." 

On  26th  September  1905  the  Lord  Ordinary 
(Low)  assoilzied  the  defender  from  the 
conclusions  of  the  summons. 

Opinion. — "The  provisions  of  the  58th 
and  60th  sections  of  the  Act  of  1801  seem  to 
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me  to  show  that  the  policy  of  the  Act  was 
to  induce  the  owners  of  lands  through 
which  the  Caledonian  Canal  passed  to 
construct  at  their  own  expense  such 
wharfs  or  landing  places  as  might  be 
necessary  to  render  it  fully  available  for 
the  various  districts  which  it  was  intended 
to  serve.  The  provisions  of  the  58th  section, 
however,  in  regard  to  the  rates  and  duties 
which  might  be  levied  at  such  wharfs  or 
landing  places  were  so  vague,  and  left  the 
position  of  a  landowner  who  might  build  a 
wharf  so  uncertain,  that  up  to  1856  no 
landowner  had  taken  advantage  of  the 
section,  nor  had  the  Commissioners,  under 
the  powers  conferred  upon  them  by  the 
60th  section,  called  upon  any  landowner 
to  do  so. 

"In  18SS,  however.  Lord  Seafleld  com- 
menced the  erection  of  Temple  Pier.  The 
circumstances  under  which  he  did  so  were 
these — A  pier  at  Temple  was  very  much 
needed  for  the  TJrquhart  district,  which 
forms  part  of  the  Seafleld  estates.  The 
Canal  Commissioners  were  not  flnancially 
in  a  position  to  build  the  pier,  and  accord- 
ingly Lord  Seafleld  ultimately  resolved  to 
do  so  himself.  The  matter  was  carried 
through  by  Mr  Bruce,  the  commissioner 
upon  the  Seafleld  estates.  That  gentleman 
seems  to  have  taken  the  view  that  under 
the  58th  section  a  landowner  who  built  a 
pier  was  entitled  to  fix  the  rates  and  duties 
subject  to  a  power  of  alteration  by  the 
Canal  Commissioners.  He  accordingly  pro- 
posed, before  building  the  pier,  to  obtain 
the  approval  of  the  Commissioners  to  a 
table  of  rates  of  an  amount  which,  while 
not  checking  trade,  would  remunerate 
Lord  Seafleld  for  bis  outlay  and  enable 
him  to  maintain  this  pier.  His  idea  was 
that  if  such  a  table  was  approved  by  the 
Commissioners  before  the  pier  was  built, 
the  rates  would  not  be  likely  to  be  sub- 
sequently reduced  by  the  Commissioners, 
and  Lord  Seafleld  might  proceed  to  build 
the  pier  with  a  reasonable  certainty  that 
he  would  not  be  out  of  pocket.  A  table  of 
rates  was  accordingly  prepared  and  sent  to 
the  Commissioners,  and  although  there 
is  nothing  to  show  that  they  formally 
approved  of  it,  it  was  put  in  force  when 
tne  pier  was  built  and  has  been  in  use  ever 
since. 

"The  construction  of  Temple  Pier  was 
commenced  in  1856  and  was  completed 
early  in  1857.  At  that  time  the  Commis- 
sioners were  preparing  to  apply  to  Parlia^ 
ment  for  additional  powers,  and  it  naturally 
occurred  to  them  that  the  opportunity 
should  be  taken  to  have  the  difHculties 
which  had  arisen  in  regard  to  the  58th 
section  of  the  Act  of  1804  cleared  up.  It 
was  at  flrst  proposed  to  insert  a  clause  in 
the  Bill  dealing  specially  with  Temple  Pier 
— transferring  it,  I  understand,  to  the 
Commissioners — but  Lord  Seafleld  objected 
to  the  proposed  clause,  and  it  was  accord- 
ingly dropped  and  two  clauses  substituted, 
which  became  sections  3  and  4  of  the  Act 
of  1857.  The  3rd  section  empowered  the 
Commissioners  to  levy  rates  upon  passen- 
gers, goods,  animals,  and  carriages  landed 
or  shipped  at  piers  or  jetties  belonging  to 


them,  not  exceeding  the  rates  specified  in 
the  annexed  schedule.  By  the  4th  section 
the  Commissioners  were  empowered  to 
enter  into  contracts  and  agreements  with 
the  owners  of  lands  who  had  erected  piers, 
jetties,  or  landing  places,  'with  respect  to 
the  management  and  maintenance  of  such 
piers,  jetties  or  landing  places,  and  the 
levying  and  receiving  of  rates  thereat  not 
exceeding  the  rates  specified  in  the  schedule 
hereunto  annexed.' 

"I  take  it  that  the  latter  section  was 
intended  to  supply  what  had  been  omitted 
in  the  Act  of  1804.  By  the  58th  section  of 
that  Act  the  rates  and  duties  to  be  levied 
at  landing  places  built  by  a  landowner 
were  declared  to  be  vested  in  him  '  subject 
to  the  powers  herein  contained  for  the  said 
Commissioners  to  limit,  ascertain,  and 
make  regulations  of  and  concerning  such 
rates  of  wharfage.'  No  such  powers  were, 
however,  in  fact,  conferred  by  the  Act. 
The  result  was  to  render  the  ^th  section 
incomplete,  and  the  object  of  the  4th 
section  of  the  Act  of  1857  was  to  supply  the 
defect  in  the  Act  of  1804,  and  to  define  the 
powers  of  the  Commissioners  for  the  pur- 
poses of  the  58th  section  in  regard  to  rates 
of  wharfage. 

"Accordingly  it  seems  to  me  that  the 
58th  section  of  the  Act  of  1804  must  be  read 
along  with  the  4th  spction  of  the  Act  of 
1857,  the  latter  section  containing  the 
powers  to  the  Commissioners  in  r^;srd  to 
the  rates  of  wharfage  referred  to  in  the 
former  section.  The  resxilt  of  the  two 
sections  read  together  appears  to  me  to  be 
as  follows :— (1)  A  landowner  is  authorised 
to  erect  a  pier  of  the  nature  of  those  in 
question ;  (2)  the  Commissioners  are  autho- 
rised to  make  an  agreement  with  the  land- 
owners in  respect  to  the  levying  and 
receiving  of  rates  thereat ;  (3)  such  rates 
are  vested  in  the  landowner ;  and  f4)  they 
shall  not  exceed  the  rates  specified  in  the 
schedule  to  the  Act  of  1857. 

"The  position  taken  up  by  the  pursuer  is 
that  a  landowner  who  builds  a  pier  at  his 
own  expense  upon  his  own  land  can  do 
what  he  likes  with  it,  and  if  he  chooses  to 
allow  the  public  to  use  it  can  fix  his  own 
terms.  The  only  qualification  of  that  right, 
it  was  argued,  was  that  the  Canal  Commis- 
sioners were  empowered  to  regulate  the 
rates  to  be  charged ;  and  it  was  contended 
that  they  had  in  fact  done  so  by  having  all 
along  recognised  the  rates  contained  in  the 
table  preimred  in  1850.  That  being  so, 
no  third  party  had  a  right  to  object  to 
the  rates. 

"  I  cannot  assent  to  the  view  that  a  pier 
built  under  the  58th  section  is  under  the 
absolute  control  of  the  landowner,  except 
in  so  far  as  the  Commissioners  have  right 
to  regulate  the  rates.  The  68th,  50th,  and 
62nd  sections  of  the  Act  of  1804  seem  tin  me 
to  make  it  plain  that  a  pier  built  under  the 
68th  section  is  a  public  pier,  for  the  service 
of  the  navigation,  which  the  public  are 
entitled  to  use,  and  for  the  use  of  which 
the  landowner  can  only  charge  such  rates  as 
are  authorised  by  the^'statutesjand  agreed 
to  by  the  Commissioners. 
"  That'being'so,  it  is  not  for  this  Court, 
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at  all  events  in  the  first  instance,  to  fix 
what  rates  the  owner  of  such  a  pier  is  to  be 
allowed  to  charge.  That  is  a  matter  to  be 
settled  by  agreement  between  him  and 
the  Commissioners  acting  within  the  limits 
Imposed  by  the  statutes.  I  have  therefore 
some  doubts  as  to  the  competency  of  the 
action. 

"The  c^uestion  raised,  however,  is  as  to 
the  legality  of  a  particular  rate  which  the 
pursuer  has  been  in  the  habit  of  charging, 
and  which  she  desires  to  continue  to 
chaive,  and  as  that  is  a  question  upon  the 
construction  of  the  statutes,  perhaps  I  am 
bound  to  express  my  opinion  upon  it.  The 
table  of  rates  of  185a,  besides  rates  for 
goods  and  passengers  landed  or  shipped, 
contained  a  tonnage  rate  upon  all  vessels 
touching  at  the  pier.  The  defender  Mr 
MacBrayne,  who  has  a  number  of  steamers 
upon  the  Canal,  objected  to  pay  the  tonnage 
rates,  and  accordingly  the  pursuer  brought 
this  action  to  have  her  right  to  do  so 
declared.  The  Canal  Commissioners  have 
been  called  as  defenders,  but  they  have 
not  entered  appearance,  so  I  suppose  it 
may  be  taken  that  so  far  as  tney  are 
concerned  the;^  are  willing  that  the  tonnage 
rates  in  question  should  be  levied  by  the 
pursuer. 

"I  am  of  opinion,  however,  that  the 
statutes  do  not  authorise  tonnage  rates 
upon  vessels  to  be  levied  at  piers  built 
under  the  58th  section.  The  fourth  section 
of  the  Act  of  1857  only  authorises  rates  not 
exceeding  those  in  the  annexed  schedule 
to  be  levied  at  such  piers,  and  the  schedule 
contains  no  tonnage  rate  upon  vessels. 

"It  was  said  that  by  subsequent  Acts 
the  Commissioners  were  authorised  to 
charge  tonnage  rates.  That  may  be  so, 
but  no  authority  is  given  to  the  Com- 
missioners to  agree  to  such  rates  being 
levied  at  piers  built  under  the  68th  section. 
There  is  no  reference  whatever  in  the 
statutes  to  such  piers  after  the  4th  section 
of  the  Act  of  1857,  and  under  that  section 
the  rates  which  may  be  levied  are  limited 
to  those  specified  in  the  annexed  schedule. 

"  I  am  therefore  of  opinion  that  the  pur- 
suer is  not  entitled  to  decree." 

The  pursuer  reclaimed,  and  argued  — 
Section  58  of  the  Act  of  1801  conferred  a 
power  on  the  owner  of  wharves  to  levy 
rates  and  duties.  The  power  had  not 
been  superseded  by  the  Act  of  1857.  That 
Act  also  allowed  the  Commissioners  to 
enter  into  agreements  with  the  owners  of 
private  piers  as  to  levying  rates.  The  Com- 
missioners  had  power  to  levy  tonnage  dues 
(2d.  per  ton)  on  vessels  landing  or  receiving 
passengers  or  goods — Act  of  iSX)  (section  10) 
— and  they  might  agree  to  such  rates  being 
levied  by  owners  of  private  piers.  That  had 
happened  here.  The  Commissioners  were 
to  apportion  the  rate  payable  and  to  charge 
it  partly  on  the  vessel  (tonnage  rate)  and 
partly  on  the  goods  (wharfage  rate)— Act 
of  1880,  section  16.  There  was  no  such 
distinction  between  wharfage  and  tonnage 
dnes  in  the  Acts  cited  as  the  respondent 
maintained.  The  rates  chargeable  were  not 
limited  to  wharfage  rates — Act  of  1804, 
section  41.     The   reclaimer   was    entitled 


to  be  paid  for  the  use  of  her  pier  per  ton 
of  ship's  burden  and  per  ton  of  goods 
landed.  On  the  construction  of  section  58 
reference  was  made  to  Maxwell  on .  the 
Interpretation  of  Statutes  (1905  ed.),  pp. 
534-6;  and  to  Hardcastle  on  Statutory 
Law  (1901  ed.),  p.  124. 

Argued  for  respondent— The  right,  if 
any,  conferred  on   the  owners  of  private 

giers  was  a  right  to  levy  wharfage  dues, 
ection  58  of  the  1804  Act  contemplated  a 
rate  on  goods  landed,  i.e.,  a  "wharfage" 
rate.  In  shipping  circles  "wharfage  dues" 
meant  charges  on  goods  landed  on  wharves 
or  piers.  That  was  the  meaning  of  the  word 
in  the  opinion  of  Lord  Mansfield— StepAen 
V.  Coator,  June  10,  1763,  3  Burrow's  Rep. 
1409,  at  p.  1415.  The  rates  sanctioned  by 
the  1867  Act  were  the  rates  specified  in  the 
schedule  thereto  appended.  The  "ton- 
nage" rates  contended  for  were  not  in  the 
schedule.  There  was  a  clear  distinction  in 
the  Acts  cited  between  the  powers  of  the 
Commissioners  to  levy  r<ates  and  those  of 
private  owners.  The  power  to  levy  rates 
which  section  58  assumed  had  been  con- 
ferred was  not  in  fact  conferred  by  that 
Act.  A  "wharfage"  rate  could  not  be 
imposed  on  a  ship  bringing  goods  to  a  pier 
any  more  than  on  a  porter  who  carried 
them  off  the  pier  after  being  landed.  The 
pursuer  was  not  entitled  to  the  declarator 
craved. 

At  advising — 

Lord  President— This  is  an  action  at 
the  instance  of  Lady  Seafleld,  who  is  pro- 
prietrix  of,  inter  alia,  the  lands  of  Urquhart 
and  Abriachan  in  the  county  of  Inverness, 
and  it  is  directed  against  Mr  MacBrayne, 
shipowner  in  Glasgow,  who,  as  is  well 
known,  runs  a  service  of  boats  on  the 
Caledonian  Canal  and  Loch  Ness. 

Lady  Seafield,  as  proprietrix  of  these 
lands,  is  Also  proprietrix  of  a  pier  known 
as  Temple  Pier,  which  is  a  stopping-place 
in  ordinary  course  of  all  boats  which  run 
through  the  Canal,  and  the  conclusions  of 
the  summons  are  directed  against  Mr  Mac- 
Brayne in  order  to  have  it  found  that  Lady 
Seafleld  is  entitled  to  charge  a  sum  against 
Mr  MacBrayne  for  the  uses  which  his  boats 
make  of  the  pier  in  bringing  up  to  it  in 
order  to  land  goods  and  passengers,  such 
sum  to  be  calculated  in  respect  of  the 
tonnage  of  the  vessels  so  landing.  There 
are  different  conclusions  which  propose  to 
institute  other  different  methods  of  cal- 
culating the  toll,  but  practically  the  ques- 
tion raised  in  the  case  is  whether  the 
pursuer  has  right  to  levy  these  duties 
against  each  vesspl  over  and  above  duties 
which  may  be  levied  upon  the  defender's 
vessels  either  for  goods  there  deposited  or 
for  passengers  making  their  way  along  the 
pier  to  land. 

Now  the  Caledonian  Canal  was  created 
under  an  Act  of  Parliament  in  the  year 
1803,  and  there  are  a  series  of  statutes 
dealing  with  what  in  the  words  of  the  Act 
is  called  "the  Inland  Navigation"  extend- 
ing from  sea  to  sea,  which  consisted  partly 
of  the  made  canal  and  partly  of  various 
locfaa  which  are  there  situated.   Admittedly 
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the  right  to  charge  dues  or  tolls  must  rest 
upon  the  provisions  of  these  various  Acts 
of  Parliament.  The  Act  of  1801,  which  was 
the  second  Act,  inUr  alia,  allowed  land- 
owners to  erect  wharfs  or  piers  upon  their 
own  land,  and  I  shall  immediately  give  the 
section  which  relates  to  that  matter. 

As  a  matter  of  fact,  for  a  very  long  time 
after  the  opening  of  the  Canal,  which  was 
early  in  the  century,  no  piers  or  wharfs  in 
intermediate  places  were  erected.  There 
was  nothing  but  a  piei'  at  each  end.  The 
pier  we  are  dealing  with  was  the  earliest  of 
the  intermediate  piers,  and  it  seems  to 
have  been  erected  about  the  year  1857. 
Before  the  erection  of  Temple  Pier  certain 
negotiations  were  entered  into  between 
Lord  Seafleld,  the  proprietor  of  the  ground 
at  that  time,  and  the  Commissioners,  and 
the  result  of  these  negotiations  was  un- 
doubtedly that  a  table  of  tolls  was  got 
ready,  and  I  think  it  is  made  clear  that  a 
copy  of  that  table  of  tolls  was  exhibited  on 
the  pier  and  that  the  table  contained  a 
charge  for  the  touching  of  a  vessel.  As  a 
matter  of  fact  every  particular  toll  was  not 
enforced  against  Mr  MacBrayne,  for  he 
entered  into  what  I  may  call  a  composition 
arrangement  by  which  he  paid  a  certain 
sum  in  respect  of  all  that  might  hn  de- 
manded from  him  on  that  taccount.  Re- 
cently the  proprietrix  thought  that  sum 
ought  to  be  increased,  a  proposition  to 
which  Mr  MacBrayne  did  not  give  his 
adhesion,  and  accordingly  the  present  dis- 
pute has  arisen. 

Now  the  Lord  Ordinary  has  assoilzied  the 
defender  from  the  conclusions  of  the  sum- 
mons, and  his  Lordship's  view  briefly  is 
this— Although  he  finds  that  the  1804  Act 
gave  an  inchoate  power  to  charge  dues  on 
the  piers  of  privatie  owners  which  they  had 
put  up,  he  nnds  that,  in  so  far  as  the  1801 
Act  was  concerned,  that  was  inchoate  for 
this  reason,  that  while  the  Act  assumed  to 
make  provision  for  the  way  in  which  these 
dues  should  be  regulated  and  limited,  it 
did  not  in  the  succeeding  sections  make 
any  such  provision.  His  Lordship  there- 
fore holds  that  though  there  was  an  in- 
choate power  to  charge,  the  real  power  of 
charging  was  not  provided  till  we  come  to 
the  Act  of  1807.  When  we  look  at  the 
schedule  of  the  Act  of  1857  there  is  no 
provision  made  for  charging  a  vessel — the 
only  provision  being  for  cliai^ing  goods 
put  out  on  the  pier,  or  passengers  who  go 
out  on  the  pier,  and  accordingly  he  holds 
that  there  u  no  authority  for  the  charge 
which  is  soiight  to  be  made  good  in  the 
summons.  To  finish  the  matter  I  ought 
also  to  say  his  Lordship  holds  the  sub- 
sequent Act  (the  Act  of  I860)  does  not 
apply  in  its  schedule  to  charges  made  by 
a  private  owner  at  all_,  but  only  to  charges 
made  by  the  Commissionc-rs  thcimselves. 

Now  the  argument  to  your  Lordships  by 
counsel  for  the  pursuer  made,  I  think,  but 
a  small  attack  on  the  last  portion  of  the 
Lord  Ordinary's  view.  But  what  they  did 
say  was  this,  that  the  power  to  charge  was 
quite  co/nplete  under  the  Act  of  1804,  and 
did  not  at  all  need  the  schedule  of  the  Act 
of  1857,  and  that  the  power  to  charge  was  a 


general  power  subject  only  to  be  limited 
by  the  Commissioners,  and  that  inasmuch 
as  the  Commissioners  had  sanctioned  this 
table  there  was  nothing  wrong  with  the 
charge.  That  will  depend  upon  the  provi- 
sions of  the  Act  of  18M,  ana  I  think  it  is 
common  ground  that  the  section  of  that 
Act  on  which  the  case  depends  is  the  58tb 
section.  The  58th  section  provides  that 
owners  of  ground  through  which  the  said 
navigation  should  be  made  might  construct 
wharfs  or  landing-places  upon  their  lands, 
and  land  goods  thereat,  and  then  it  goes 
on  as  follows: — \His  Lordship  mioteathe 
section,  v.  mm.  in  rubric.]  Now,  as  I 
have  indicated,  his  Lordship  thinks  that 
is  not  a  complete  power,  because  whereas 
it  says  these  rates  and  duties  shall  be 
vested  in  the  owners,  "subject  to  the 
powers  therein  contained  for  the  Com- 
missioners to  limit,  ascertain,  and  make 
i-egulations  of  and  concerning  such  rates 
of  wharfage,"  yet,  in  truth,  jierusing  the 
Act  we  find  there  is  nothing  said  about 
the  Commissioners  ascertaining  and  mak- 
ing regulations.  So  far  as  I  am  myself 
concerned  I  confess  I  do  not  think  I  could 
bring  myself  to  that  view.  It  seems  to  me 
that  on  a  fair  reading  of  the  58th  section 
it  does  contemplate  tnat  there  shall  be  a 
rate  and  duty,  and  that  that  duty  shall  be 
vested  in  the  owner  of  the  quay — in  other 
words,  shall  be  exigible  by  the  owner  of 
the  quay — and  I  think  the  only  limit  put  on 
it  is  that  the  Commissioners  have  a  right 
to  regulate  the  rate,  and  the  mere  fact 
that  the  Act  does  not  prescribe  any  regula- 
tions, that  is  to  say,  does  not  put  a  limit 
on  the  Commissioners,  does  not  seem  to 
make  the  taxing  clause  a  bad  one.  It  was 
check  enough  that  the  Commissioners,  who 
were  a  public  body,  should  be  given  the 
power  to  see  that  a  private  owner  did  not 
try  to  charge  too  much.  It  was  quit« 
unnecessary  to  put  in  schedules  to  check 
the  Commissioners,  but  it  was  thought  the 
Commissioners  could  be  trusted  to  prot<H;t 
the  public  against  private  owners.  I  am 
therefore  inclined  to  hold  that  the  aSth 
section  is  a  good  charging  section  and 
gave  the  power  of  charging  a  rate. 

But  there  remains  the  question  of  what 
rates  may  be  charged.  Now,  first  of  all.  it 
is  clear  that  a  private  owner  is  not  entitled 
to  anything  for  transit  and  navigation. 
In  the  first  place,  he  had  nothing  to  do 
with  the  creating  of  the  canal,  and  secondly, 
these  matters  are  all  dealt  with  in  tfie 
power  of  the  Commissioners  to  charge  a 
transit  rate.  For  what  is  he  to  be  paid? 
There  is  the  accommodation  he  has  given 
in  putting  up  the  quay,  which  is  not  to 
serve  himself  only  but  other  people  who 
use  it.  I  agree  with  the  Lord  Ordinary  in 
that  I  cnniiot  hold  that  quays  created 
under  section  58  are  private  quays  or 
wharfs  in  the  proper  sense  of  the  word, 
iM'cause  I  think  it  is  perfectly  clear  that 
the  statute  contemplates  private  wharfs 
also.  That  is  very  clearly  shown  by  section 
02.  In  other  w<>rds,  I  think  the  statute 
contemplates  three  kinds  of  quays  —  (1) 
private  whai-fs  proper  which  a  person 
would  use  for  his  own  purposes ;  (2)  wharfs 


Digitized  by  V^OOQIC 


^^  ^"S«  aV,  ^"'"'°*' J  "^^  Scottish  Law  ReporUr.—  Vol.  XLIIL 


711 


under  section  68  of  the  Act  of  18M ;  and  (3) 
wbM^s  not  private  but  built  by  the  Com- 
missioners under  the  Act,  if  a  private 
owner  will  not  make  a  wharf  under  section 
58.  That  being  so,  one  would  not  expect  a 
private  owner  to  be  paid  anything  except 
for  the  use  of  a  private  wharf,  and,  accom- 
ingly,  I  am  not  surprised  to  find  the 
sentence  in  section  68,  which  is,  "subject 
to  the  powers  of  the  Commissioners  to 
limit,  ascertain,  and  make  regulations  of 
and  concerning  such  rates  of  wharfage." 
Now,  that  seems  to  me  to  refer  back  quite 
clearly  to  the  "rates  and  duties  which 
shall  De  paid  to  the  use  and  benefit  of  the 
said  wharfs,  quays,  landing-places,"  &c. 
And,  accordingly,  I  think,  in  tne  language 
of  the  statute,  all  the  rate  that  could 
be  charged  by  a  private  owner  is  the 
rate  of  wharfage.  I  have  no  doubt  that 
according  to  the  ordinary  use  of  the  word 
it  is  a  rate  for  things  landed  on  the  wharf 
and  not  for  a  ship  merely  touching  at  it. 
Certain  evidence  was  read  to  your  Lord- 
ships on  that  point.  I  do  not  know  that 
the  evidence  could  help  us  very  much,  be- 
cause so  far  as  language  is  concerned  we 
are  entitled  to  deal  with  it  without  evi- 
dence. If  the  interpretation  of  this  word 
depends  on  some  use  of  language  that  is 
different  fi-om  the  use  of  language  nowa- 
days, evidence  may  be  of  some  value.  But 
there  was  quoted  to  us  a  sentence  from  a 
judgment  of  Lord  Mansfield  in  the  case  of 
Stephenv.  Costor  (1783, 3Burr. ,  1409,  at  1415)— 
"A  dutyfor  wharfage  and  cranage  cannot  be 
due  where  the  party  has  not  had  the  use  of 
the  wharf  or  crane.  Wharfage  is  due 
for  landing  on  the  wharf."  The  judgment 
in  that  case  was  really  an  application  of 
that  proposition.  I  am  bound  to  say  a 
judgment  of  Lord  Mansfield  as  to  what 
wharfaf^e  is  is  excellent  authority  for  in- 
terpreting the  word  in  the  Act  of  18Q1, 
because  though  this  Act  is  connected  with 
Scotland,  it  is  an  Act  which  has  the  scent 
of  Westminster  all  over  it.  It  has  forms 
and  phrases  which  are  now  obsolete,  and 
in  my  opinion  the  meaning  applied  to  the 
word  by  Lord  Mansfield  would  be  the 
meaning  of  the  word  wharfage  as  used  in 
these  Acts  of  Parliament. 

The  result  is,  that  I  agree  with  the  Lord 
Ordinary,  though  not  precisely  on  the  same 
grounds,  and  I  think  the  defender  here 
should  be  assoilzied.  It  is  quite  true  that 
for  a  certain  time  the  pursuer  has  drawn 
dues  of  this  sort,  but  tnat,  of  course,  can 
never  give  her  the  right  if  she  has  not  got 
it  by  Act  of  Parliament. 

LoBD  Peabson — I  agree  in  the  view 
expressed  by  your  Lordship.  The  case  is 
attended  with  some  difficulty  owiu^  to  the 
rather  loose  and  indefinite  terms  in  which 
the  older  statutes  are  expressed,  and  to  the 
necessity  of  applying  them  to  modern  con- 
ditions of  tramc,  which  were  not  contem- 
plated when  the  Canal  was  made.  In  parti- 
cular, the  position  of  an  owner  building  a 
pier  on  his  own  land  was  left  somewhat 
vagrue  so  far  as  regards  his  power  to  levy 
dues  or  rates.  As  between  the  purauer  and 
the  defender,  the  difficulty  has  for  many 


years  been  solved  in  practice  by  an  annual 
payment  of  £22,  lOs.  But  the  pursuer  is 
dissatisfied  with  the  amount,  and  we  have 
now  to  decide  whether  the  larger  claim 
which  she  makes  for  tonnage  dues  on  ships 
touching  at  or  using  the  piers  is  well 
founded. 

In  my  opinion  there  is  no  warrant  in  the 
statutes  for  the  levying  of  tonnage-dues  on 
ships  at  the  instance  of  the  private  owner 
of  a  pier — I  mean,  of  a  public  pier.  I  think 
that  such  dues  are  leviable  by  the  Commis- 
sioners alone,  and  that  the  rights  of  the 
private  owner  are  to  be  determined  by  the 
Statute  of  18(H,  section  68,  and  the  Statute 
of  1857.  I  am  disposed  to  agree  with  what 
your  Lordship  has  said  as  to  the  scope  of 
the  58th  section,  and  to  think  that  it  could 
have  been  mqde  effectual  to  owners  of  piers 
even  before  the  legislation  of  1857.  But  I 
think  it  is  necessary  to  distinguish  sharply 
between  the  rates  and  dues  which  the  Com- 
missioners can  levy  and  those  which  a  pier- 
owner  can  levy.  The  former  are  the  owners 
of  the  whole  navigation,  with  the  harbours 
at  each  end.  The  latter  is  a  riparian  owner, 
who  is  permitted  to  connect  himself  with 
it  on  certain  terms.  Prima  facie,  the  ser- 
vices rendered  by  one  who  builds  a  pier  or 
landing-stage  are,  I  think,  wharfage  ser- 
vices only,  as  that  term  is  used  in  section 
58  of  the  older  Act.  It  is  there  used  in  a 
wide  sense,  as  including  a  good  many  ser- 
vices which,  now  that  things  have  become 
much  more  specialised,  might  now  be  called 
by  other  names.  But,  taken  generally, 
they  are  services  of  the  nature  oi  and  an- 
cillary to  wharfage  and  the  loading  and 
unloading  and  storing  of  goods  as  distin- 
guished from  transit  rates  on  the  one  hand 
and  harbour  rates  proper  on  the  other. 
There  may  in  the  case  of  this  pier  or  land- 
ing-stage havebeen  somedeepeningrequired 
to  furnish  a  safe  depth  of  water,  and  1  have 
no  doubt  also  that  a  timber  construction  of 
the  kind  ma^-  after  a  course  of  time  have 
its  stability  impaired  by  contact  with  the 
heavier  class  of  the  ships  using  it.  But  I 
should  suppose  that  prima  facie  the  appro- 
priate basis  of  charge  for  the  service  of  such  a 
place  is  not  a  charge  per  ton  burthen  of  the 
ship  but  a  rate  per  ton  or  per  barrel  of  the 

goods  shipped  or  landed,  and  a  rate  per 
ead  for  passengers.  As  I  read  the  statutes, 
they  are  in  conformity  with  this  view,  and 
therefore  I  hold  that  the  claim  of  the  pur- 
suer must  fail. 

Lord  Mackenzik— I  concur. 

The  Court  adhered. 

Counsel  for  the  Pursuer  and  Reclaimer- 
Clyde,  K.C.  —  Smith,  K.C.  —  Constable. 
Agents— Mackenzie,  Innes,  &  Logan,  W.S. 

Counsel  for  the  Defender  and  Respondent 
—  Dean  of  Faculty  (Campbell,  K.C.)  — 
Hunter,  K.C— Macmillan.  Agents— J.  &  J. 
Ross,  W.S. 


Digitized  by 


Google 


712 


The  Scottish  Law  ReporUr.—  Vol.  XLIII.  L''''™^Mlr»s%^'*''''"' 


Friday,  May  25. 


OUTEB   HOUSE. 

[Lord  Dundas. 

TUBNEB'S  TRUSTEES  v.  M'FADYEN 
AND  OTHERS. 

SwxeMuyn.  —  Will  —  Directiiyn  to  Divide 
Residue  according  to  Verbal  Instructions 
— Nuncupative  Legacy. 

A  testatrix  directed  her  trustees  to 
divide  the  residue  of  her  estate  accord- 
ing to  her  wishes  as  expressed  verbally 
to  A.    In  an  action  of  multiplepoindinK 
raised  by  the  trustees,  A  averred  that 
the  testatrix   had    told    her — "  I  wish 
£100   griven    to  the  poor  of    Inverary 
Parish  and  you  will  come  and  take  the 
rest" — and  claimed  to   be  ranked  and 
preferred  to  the  whole  of  the  residue 
with  the  exception  of  the  said  sum  of 
£100.     Held    by    the    Lord    Ordinary 
(Dundas)  that  it  was  incompetent  to 
prove  such  verbal  instructions  by  parole 
evidence  or  by  reference  to  the  oath  of 
A,  and  that  the  residue  of  the  estate 
had  therefore  fallen  into  intestacy,  but 
that  A  and  the  Inspector  of  Poor  of 
Inverary  Parish,  who  was  also  a  claim- 
ant, were  entitled   to   lead   proof   by 
parole  evidence  of  nuncupative  legacies 
m  their  favour  respectively  of  £8,  te.  8d. 
R.  S.  Corrigall,  solicitor,  Dunoon,  and  Mrs 
Margaret  Smith  or  M'Fadyen,  the  trustees 
of  a  Miss  Turner  who  died  on  23rd  October 
1Q04,  acting  under  her  trust-disposition  and 
settlement  dated  4th  April  1002  with  relative 
codicils,   brought   an    action   of    multiple- 
poiuding  in  which  claims  were  lodged  by 
h)   Mrs    M'Fadyen,    (2)   the   Inspector  of 
Poor  of  Inverary  Parish,  (3)  Mrs  Elizabeth 
M'Kellar   or   Strathearn   and    others,   the 
next-of-kin  of    the    testatrix,   and   (4)  the 
King's  Remembrancer.    The  fund  in  medio 
was  the  residue  of  Miss  Turner's  estate, 
which  Mrs  M'Fadyen  claimed,  as  did  the 
next-of-kin  and  the  King's  Remembrancer, 
while  the  Inspector  of  Poor  claimed  £100 
thereof. 

The  circumstances  of  the  case  and  the 
authorities  quoted  in  argument  are  set 
forth  in  the  Lord  Ordinary  s  opinion,  which 
was  as  follows  :— 

Opinion. — "The  testatrix  Miss  Turner 
died  on  23rd  October  1904.  She  left  a  form- 
ally executed  trust-disposition  and  settle- 
ment dated  4th  April  1$X)2,  and  two  codicils 
dated  respectively  12th  April  1002  and  14th 
February  1003.  Her  accepting  and  acting 
trustees  and  executoi-s  are  Mr  Uorrigall,  soli- 
citor, Dunoon,  and  Mrs  Margaret  Smith  or 
M'Fadyen,  a  fli-st  cousin  of  her  own,  and 
they  are  the  pursuers  and  real  raisers  of 
the  present  action.  The  fund  in  medio  is 
the  residue  of  Miss  Turner's  estate,  which 
apparently  amounts  to  about  £300,  The 
question  arises  from  the  manner  in  which 
Hie  third  purpose  of  Miss  Turner's  trust 
settlement  is  expressed.  It  is  in  these 
terms—'  With  regard  to  the  residue  of  my 
estate,  failing  my  leaving  special  written 


instructions  to  the  contrary,  my  trustees 
shall  divide  the  same  according  to  my  wishes 
as  expressed  verbally  to  the  said  Mrs  Mar- 
garet Smith  or  M'Fadyen,  or  in  any  letter 
or  informal  writing  which  I  may  address 
to  her.'    No  letter  or  informal  writing  by 
the  testatrix  to  Mrs  M'Fadyen  is  produced 
or  said  to  exist.     But  Mrs  M'Fadyen  has 
lodged  a  claim  by  which  she  seeks  to  be 
ranKed  and  preferred  as  an  individual  to 
the    whole    fund   in   medio  except    such 
legacy    as    may   be    held    to    be    due    to 
the  poor  of  the  parish  of  Inverary.     The 
averments  contained  in  her  condescendence 
require  to  be  attended  to,  because  the  ques- 
tion at  issue  is  whether  or  not  they  are 
competent  and  relevant  to  probation.    Mrs 
M'Fadyen  states,  inter  aha,  that   'on  6th 
April  1902,  the  day  after  the  execution  of 
her  will.  Miss  Turner  entered  into  conver- 
sation with  the  claimant  about  the  disposal 
of  her  means,  in  the. course  of  which  she 
stated  to  the  claimant  whatever  means  I 
do  not  "give  away  you  are  to  come  and 
take."'      Then  it  is   averred  that   in  the 
summer  of  1903,  when  Mrs  M'Fadyen  was 
visiting  Miss  Turner,   the  latter   lady  re- 
marked to  her  in  conversation,  and  with 
reference  to  the  codicil  dated  14th  April 
1903—'  I  have  given  £100  away,  and  I  am 
sure  you  will  be  pleased  with  what  I  have 
done;'  and  after  giving  her  certain  instruc- 
tions as  to  specinc  moveable  effects,  added 
—'I  wish  £100  given  to  the  poor  of  In- 
verary Parish,  and  you  will  come  and  take 
the  rest.'     'Throughout  the  whole  course 
of   the   conversation   she'    (the   testatrix) 
'spoke  to  the  claimant  on  the  footing  that 
she  wished  her  to  be  and  contemplated  her 
as  her  residuary  legatee.'     These  are  the 
most  specific  of  the  averments  which  Mrs 
M'Fadyen  desires  to  be  allowed  to  prove. 
A  claim  is  also  lodged  for  the  Inspector  of 
Poor  for  the  Parish  of  Inverary,  in  which, 
founding  upon  the  alleged  vernal  instruc- 
tions given  bythe  testatrix  to  Mrs  M'Fadyen, 
the  claimant  seeks  to  be  ranked  and  pre- 
ferred to  the  fund  in  medio  to  the  extent 
of  £100.    Upon  the  other  hand,  the  claim- 
ants Mrs  Elizabeth  M'Kellar  or  Strathearn 
and  others,  who  assert  that  they  are  the 
nearest  of  kin  and  lawful  heirs  in  mobilibus 
of  the  testatrix,  maintain  that  the  aver- 
ments of  Mrs  M'Fadyen,  assuming  them 
to  be  correct  in  fact,  are  incompetent,  or 
otherwise  irrelevant  to  probation  ;  that  the 
claims  of  Mrs  M'Fadyen  and  of  the  Inspec- 
tor of  Poor  ought  to  be  repelled ;  and  that 
the  next-of-kin  ought  to  be  ranked  and  pre- 
ferred to   the  whole  fund  in  medio  upon 
the  footing  that  the  residue  of  Miss  Turner's 
estate  has  fallen  into  intestacy. 

"The  question  thus  raised  is,  in  my 
opinion,  one  of  some  nicety,  and  not  ex- 
pressly covered  by  any  decision  of  which  I 
am  aware.  I  have  come  to  the  conclusion 
that  the  principal  contention  put  forward 
by  Mrs  M'Fadyen,  and  in  a  subsidiary  sense 
by  the  Inspector  of  Poor,  is  unsound.  The 
main  authorities  which  were  referred  to  at 
the  discussion  in  the  procedure  roll  were 
Stair's  Inst,  iii,  viii,  ^,  35,  36;  Ersk.  Inst., 
iii,  ix,  7;  Bell's  Prin.,  sec.  1860;  Phin  «fe 
Others,  1738,    5   Br.    Supp.   208,  M.    3837: 
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Baninne,  February  7,  1849,  11  D.  543; 
Na*myth,  July  27,  1821,  1  Shaw  App.  65 ; 
I'orayth'a  Trustees,  January  18,  18&f,  16  D. 
343 ;  Baird  v.  Jaap,  July  15, 1856, 18  D.  1246 ; 
Wilaone'a  Trusteea  v.  Stirling,  December 
13,  1861,  24  D.  163;  Young's  Truateea  v. 
Moss,  November  3, 1864,  3  Macph.  10 ;  Fraaer 
V.  Forbes'  Trustees,  February  3,  1809,  1  Fr. 
513,  36  S.L.R.  460 ;  Campbell's  Trustees  v. 
Campbell,  January  30,  1903,  5  F.  366,  40 
S.L.B.  335.  Upon  a  careful  consideration 
of  the  authorities  I  think  that  it  must 
be  held  to  ■  be  now  settled  law  that  a 
testator  may  bv  a  formal  testamentary 
disposition  of  nis  moveable  estate  pre- 
scribe the  degree  and  manner  of  the 
solemnities  (either  in  addition  to  or  in 
diminution  of  what  the  law  requires)  which 
shall  be  necessary  to  confer  testamentary 
effect  upon  writmgs  by  him  either  then 
existing  or  thereafter  written  by  him,  or, 
in  other  words,  may  appoint  and  declare 
the  kind  of  written  evidence  by  which  his 
executors  are  to  be  guided  in  the  distribu- 
tion of  his  estate.  Tne  theory  of  the  cases 
is,  I  apprehend,  that  the  direction  in  the 
formal  settlement  communicates  to  the  in- 
formal writings  its  own  probative  character. 
I  am  aware  that  a  doubt  has  been  authori- 
tatively expressed  (M  'Laren's  Wills  and  Suc- 
cession, 3rd  ed.,  pp.  200  and  293)  as  to  the 
soundness  of  some  of  the  decisions,  and 
especially  of  Wilsone's  Trustees  (sup.  eit.). 
But  accepting,  as  I  apprehend  I  am  bound 
to  Skccep^  the  reported  cases  as  being  well 
decided,  it  appears  to  me  that  what  I  am 
asked  by  Mrs  M'Fadyen's  counsel  to  hold 
in  this  case  is  entirely  beyond  anvthing 
that  has  as  yet  been  sanctioned  in  the  law 
of  Scotland.  The  question  here  is  not  as 
to  inf  (JTmal  or  improbative  writings,  but  as 
to  the  competency  or  the  reverse  of  admit- 
ting to  parole  proof,  or  to  a  reference  to 
Mrs  M'Fadyen's  oath,  averments  of  alleged 
verbal  instruction  to  that  lady  by  the  testa- 
trix as  to  disposal  of  the  residue  of  her 
estate.  The  old  case  of  Phin  and  Others 
(sup.  cit.)  gives  no  support  to  Mrs  M'Fad- 
yen's contention.  The  decision  there  was 
plainly  based  upon  the  ground  that  the 
gentleman,  the  competency  of  whose  oath 
was  in  question,  was  not  merely  executor 
but '  intromitter  and  general  disponee,'  and 
having  '  right  to  the  residue  of  the  effects.' 
(See  Loi'd  Ivory's  note  to  Ersk.  Inst.,  iii,  0, 
7).  Here  Mrs  M'Fadyen's  connection  with 
the  estate,  so  far  as  appearing  upon  the  face 
of  the  written  settlement,  is  purely  official, 
and  not  that  of  a  beneficiary.  In  other 
words,  Mr  Guthrie's  evidence  in  Phin's 
case  was  in  the  nature  of  an  admission; 
but  that  of  Mrs  M'Fadyen,  if  admitted 
here,  would  be  in  support  of  a  claim.  To 
allow  proof  or  reference  to  oath  of  the 
averments  in  question  would,  in  my  judg- 
ment, amount  or  come  dangei-ously  near  to 
an  infringement  of  the  cardinal  rule  of  our 
law  that  a  will  must  be  in  writing.  This 
view  appears  to  me  to  be  strongly  supported 
by  the  case  of  Forsyth's  Trustees  {sup.  cit.), 
and  also  by  the  opinion  of  Lord  M'Laren 
(Wills  and  Succession,  3rd  ed.  p.  1058^. 

"  I  am  therefore  prepared  to  negative  the 
principal  contention  put  forwara  by  Mrs 


M'Fadj^en  and  by  the  Inspector  of  Poor 
respectively.  But  I  think  that  the  authori- 
ties go  to  show  that  these  claimants  are 
entitled  to  prove  if  they  can  by  parole 
evidence  nuncupative  legacies  in  their 
favour  respectively  of  £8,  6s.  8d.  To  this 
extent  I  think  that  their  averments  are 
relevant  and  may  be  competently  admitted 
to  probation,  unless  the  parties  are  prepared 
to  agree  upon  the  facts  without  the  neces- 
sity of  a  proof.  Another  matter  which 
would  require  investigation,  unless  it  can 
be  arranged  by  parties,  is  as  to  the  soiind- 
ness  of  the  claim  by  Mrs  Strathearn  and 
others  to  be  the  heirs  in  mobilibus  of  Misa 
Turner. .  All  that  I  can  do  at  this  stage 
appears  to  be  to  pronounce  findings  in  con- 
formity with  the  opinion  above  expressed, 
and  to  appoint  the  cause  to  be  enrolled  for 
further  procedure." 

The  Lord  Ordinary  pronounced  this  in- 
terlocutor : — "  Finds  (1)  that  it  is  not  com- . 
petent  to  prove  by  parole  evidence  nor  to 
refer  to  the  oath  of  tne  claimant,  Mrs  Mar- 
garet Smith  or  Fadyen,  the  verbal  instruc- 
tions alleged  to  have  been  given  to  her  by 
the  testatrix  as  to  the  disposal  of  the  resi- 
due of  her  means  and  estate ;  and  that  the 
said  residue  is  therefore  undisposed  of  by 
the  testatrix  and  has  fallen  into  intestacy ; 
but  (2)  that  the  averments  made  by  the 
claimants  Mrs  M'Fadyen  and  jlobert  Fraser 
respectively  are  relevant,  and  may  com- 
petently be  proved  to  the  extent  and  effect 
of  establishing  a  verbal  legacy  of  the 
amount  of  £8,  6s.  8d.  by  the  testetrix  to 
each  of  the  said  claimants  respectively: 
With  these  findings,  appoints  the  cause  to 
be  put  to  the  roll  for  further  procedure, 
and  reserves  meantime  all  questions  of 
expenses." 

Counsel  for  the  Pursuers  and  Real  Raisers, 
and  for  the  Claimants  Mrs  M'Fadyen  and 
the  Inspector  of  Poor  of  Inverary  Parish — 
J.  R.  Christie.  Agent— George  Stewart, 
S.S.C- 

Counsel  for  Claimant,  the  King's  and 
Lord  Treasurer's  Remembrancer — Howden. 
Agent^W.  G.  L.  Winchester,  W.S. 

Coimsel  for  Claimants  Mrs  Strathearn 
and  Others— J.  M.  Irvine.  Agent— J.  D. 
Boawell. 


Wednesday,  June  27. 

SECOND  DIVISION. 

M'KENNA   V.   THE   UNITED 
COLLIERIES,  LIMITED. 

Master  and  Servant— Workmen's  Compen- 
sation Act  1807  (60  and  61  Vict.  cap.  37),  sec, 
1  (4) — Expenses  of  Unsuccessful  Trial  ai 
Common  Laic  and  under  Employers' 
Liability  Act  Deducted  from  Compen- 
aation^Expenses  after  Verdict  Applied 
Allowed  to  Neither  Party — Process. 

A  workman  brought  an  action  at 
common  law  and  under  the  Em- 
ployers' Liability  Act,  but  containing 
no  reference  to  the  Workmen's  Corn- 
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pensation  Act  1S97,  to  recover  damages 
from  his  employers  for  injuries  sus- 
tained when  in  their  employment.  A 
jury  returned  a  vei-dict  for  the  de- 
fenders, whereupon  the  pursuer  moved 
the  Court  to  assess  compensation  under 
the  Workmen's  Compensation  Act  1897. 
The  motion  was  postponed,  and  re- 
newed when  the  case  was  in  the  roll 
to  apply  the  verdict.  The  defenders 
admitting  liability,  the  Court  applied 
the  verdict,  found  the  defenders  entitled 
to  expenses,  and  of  consent  found  them 
liable  in  compensation  under  the  Work- 
men's Comjpensation  Act,  but  there 
being  no  evidence  on  which  to  assess 
the  compensation,  allowed  a  proof  as 
to  the  amount.  Thereafter  parties 
having  agreed  as  to  the  amount  of 
compensation  due,  the  defenders  moved, 
under  sec.  1  (4)  of  the  Workmen's  Com- 
pensation Act,  to  deduct  from  this  their 
taxed  expenses  down  to  the  date  when 
the  verdict  was  applied.  The  pursuer 
opposed  this,  and  moved  for  nis  ex- 
penses since  that  date. 

Held  that  the  defenders  were  entitled 
to  deduct  from  the  award  of  compensa- 
tion their  expenses  as  taxed  down  to 
the  date  when  the  verdict  was  applied, 
and  thereafter  that  no  expenses  were 
due  to  or  by  either  party. 
The  Workmen's  Compensation  Act  1897  (00 
and  61  Vict.  cap.  37),  section  1,  (4),  enacts  — 
"  If,  within  the  time  hereinafter  in  this 
Act  limited  for  taking  proceeding^,  an 
action  is  brought  to  recover  damages  inde- 
pendentlv  of  this  Act  for  injury  caused  by 
anjr  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the 
employer  is  not  liable  in  such  action,  but 
that  ne  would  have  been  liable  to  pay 
compensation  under  the  provisions  of  this 
Act,  the  action  shall  be  dismissed ;  but  the 
Court  in  which  the  action  is  tried  shall,  if 
the  plaintiff  shall  so  choose,  proceed  to 
assess  such  compensation,  and  shall  be  at 
liberty  to  deduct  from  such  compensation 
all  the  costs  which,  in  its  judgment,  have 
been  caused  by  the  plaintiff  bringing  the 
action  instead  of  proceeding  under  this 
Act.  ...  " 

James  M'Kenna,  a  bogieman,  brought  an 
action  in  the  Sheriff  Court  of  Lanarkshire 
at  Hamilton  against  the  United  Collieries, 
Limited,  his  employers,  to  recover  damages 
at  common  law  or  under  the  Employers' 
Liabilitjr  Act  1880  for  injuries  sustained  by 
him  while  in  their  employment.  No  re- 
ference was  made  in  the  recoisi  to  any 
claim  under  the  Workmen's  Compensation 
Act  1897.  The  case  was  appealed  for  trial 
by  jury,  issues  were  allowed,  and  the  case 
having  been  tried,  a  verdict  was  returned 
for  the  defenders.  Thereupon  the  pursuer 
moved  the  Court  under  sec.  1  (4)  of  the 
Workmen's  Compensation  Act  1807  to 
asse.ss  compensation  under  that  Act.  The 
motion  was  postponed,  and  when  the  de- 
fenders enrolled  the  case  to  apply  the  ver- 
dict the  pursuer  again  made  the  motion. 
The  defenders  while  iulmitting  liability 
under  the  Workmen's  Compensation  Act 
mainttiined  that  no  evidence  had  l)een  led 


to  enable  the  Court  to  assess  the  amount  of 
compensation.  The  Court,  holding  that 
this  was  so,  applied  the  verdict,  dismissed 
the  action,  found  the  defenders  entitled  to 
expenses ;  further,  of  consent  found  that 
the  injury  to  the  pursuer  was  one  for  which 
the  defenders  were  liable  to  pay  compensa- 
tion to  the  pursuer  under  the  Workmen's 
Compensation  Act,  and  allowed  the  pursuer 
a  proof  as  to  the  amount  of  compensation. 
The  defenders  lodged  an  account  of  their 
expenses  down  to  the  date  when  the  verdict 
was  applied,  and  these  were  taxed  at  £187, 
128.  lid.,  for  which  sum  decree  in  their 
favour  was  pronounced.  Thereafter  parties 
having  agreed  that  the  amount  of  com- 
pensation due  was  128.  per  week  lod^fed 
minutes  to  that  effect,  and  the  oue  having 
been  enrolled  to  give  effect  to  this  agree- 
ment, the  defenders  moved  under  sec.  1  (4) 
of  the  Workmen's  Compensation  Act  to 
be  allowed  to  deduct  from  the  award  of 
compensation  their  whole  taxed  expenses 
down  to  the  date  when  the  verdict  was 
applied.  The  pursuer  opposed  and  also 
moved  for  his  own  expenses  since  the 
date  when  the  verdict  was  applied. 

Argued  for  the  defenders — None  of  the 
expenses  of  the  jury  trial  were  incurred  in 
respect  of  any  claim  under  the  Workmen's 
Compensation  Act,  of  which  no  mention 
was  made  on  record.  There  had  been  no 
question  fought  which  could  only  arise 
under  that  Act.  The  deduction  should 
therefore  be  allowed — Cattemiole  v.  At- 
lantic Transport  Company,  Limited,  [10Q2] 
1  K.B.  204. 

Argued  for  the  pursuer— The  defenders 
should  have  admitted  liability  under  the 
Workmen's  Compensation  Act  before  the 
expense  of  the  trial  had  been  incurred. 
The  effect  of  deducting  the  taxed  expenses 
of  the  defenders  from  the  compensation 
would  practically  nullify  the  award  of 
compensation.  The  words  of  sec.  I  (4)  of 
the  Act  were  permissive,  and  the  Court 
should  not  at  any  rate  deduct  the  whole  of 
defenders'  expenses — Hoddinott  v.  Neicton 
Chamber  a  &  Company,  lAmxted,  [10011 
A.C.  40,  at  74;  and  Caitermole  (sup.  cit.) 
In  any  event  pursuer  should  get  expenses 
since  the  verdict  was  applied. 

Lord  Justicb-Clerk— As  I  tried  this 
case  I  think  it  right  to  say  that  I  con- 
sidered then  that  the  action  was  wholly 
uncalled  for,  and  that  there  was  no  ground 
whatever  for  the  proceedings  taken  by  the 
pursuer  for  jury  trial.  He  would  have  been 
much  better  advised  if  at  the  banning  he 
had  been  content  to  take  his  remedy  under 
the  Workmen's  Compensation  Act.  It  is 
a  matter  of  discretion  for  the  Court  whether 
the  expenses  of  an  unsuccessful  trial  are  to 
be  deducted  from  a  subsequent  award  of 
compensation.  That  is  a  wise  provision 
of  the  Legislatui-e,  because  there  might  he 
ciises  in  which  no  such  deduction  should 
be  made.  But  I  do  not  think  the  Court 
should  take  a  course  which  would  result  in 
this,  that  every  workman  in  such  cases 
would  be  able  first  to  have  an  expensive 
jury  trial,  and  then,  if  unsuccessful  in  that, 
to  get  an  award  of  compensation  without 
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being  liable  in  any  of  the  costs  of  the  trial. 
If  we  decide  this  case  in  the  way  proposed 
by  Mr  Moncrieff  it  would  just  be  to  estab- 
lish such  a  principle.  I  can  see  no  ground 
whatever  for  not  deducting  fi-om  the  com- 
pensation the  expenses  which  have  been 
caused  by  the  pursuer  bringing  this  action 
instead  of  proceeding  under  the  Act. 

As  to  the  expenses  incurred  since  the 
trial,  this  is  a  novel  question,  and  the  dis- 
cussiou  which  has  taken  place  has  been 
necessary  in  order  that  the  point  might  be 
cleared  up.  On  the  other  hand  the  pursuer 
did  not  lead  any  evidence  at  the  trial  in 
support  of  his  claim  under  the  Workmen's 
Compensation  Act  as  he  might  have  done. 
I  think  the  proper  course  wul  be  to  deduct 
from  the  award  of  compensation  the  ex- 
penses to  which  the  defenders  have  been 
found  entitled  down  to  the  date  when 
the  verdict  was  applied,  and  to  allow  no 
expenses  to  either  party  since  that  date. 

Lord  Kyllachy— I  entirely  agree. 

Lord  Low — I  am  of  the  same  opinion. 
The  Legislature  in  the  "Workmen's  Com- 
pensation Act  conferred  on  workmen  who 
were  injured  a  very  valuable  right  in  the 
way  of  giving  them  compensation,  and  if 
a  workman  who  is  injured  chooses  not  to 
take  compensation  to  which  he  is  entitled 
under  that  Act,  but  brings  an  action  at 
common  law  with  the  object  of  obtaining 
a  larger  sum,  it  seems  reasonable  he  should 
do  so  at  his  own  risk. 

It  would  be  intolerable  if  the  defenders 
had  both  to  bear  the  expenses  of  success- 
fully defending  an  action,  and  also  had  to 
pay  large  sums  in  compensation  under  the 
Workmen's  Compensation  Act.  It  seems 
to  me  that  is  just  the  kind  of  case  which 
the  provisions  of  section  1,  sub-section  4,  of 
the  Act  were  designed  to  meet.  I  entirely 
agree  with  your  Lordships. 

Lord  Stobhonth  Darling  was  absent. 

The  Court  pronounced  this  interlocutor: — 
".  . .  Decern  against  the  defenders  for 
payment  to  the  pursuer  of  compensa- 
tion at  the  rate  of  twelve  shillings  per 
week  from  Slst  December  1904,  in  terms 
of  the  Workmen's  Compeus«.tion  Act 
1897,  imder  deduction  of  the  sum  of 
One  hundred  and  eighty-seven  pounds 
twelve  shillings  and  eleven  pence  de- 
cerned for  by  interlocutor  of  auth  March 
1906 :  Quoad  ultra  find  no  expenses 
due  to  or  by  either  party." 

Counsel  for  Pursuer  — M'Clure,  K.C. — 
A.  Moncrieff.  Agents— Simpson  &  Mar- 
wick,  W.8. 

Counsel  for  Defenders — G.  Watt,  K.C— 
Home.    Agents— W.  &  J.  Burness,  W.S. 


Wednesday,  June  27. 

SECOND    DIVISION. 

[Sheriff  Court  at  Glasgow. 
COCHRAN   &   SON   v. 
LECKIE'S  TRUSTEE. 

Contract— Bankruptcy—  Ranhing — Prefer- 
ence—  Invoice  —  Heceipt  Note — Goods  in 
Custody  of  Bankrupt— Clause  Printed  in 
Invoice  or  Heceipt  Note  that  "All  Goods 
Held  in  Trust  Covered  by  Insurance 
against  Fire  " — Claim  on  Sum  Recovered 
by  Trustee  in  Bankruptcy  from  Insur- 
ance Company. 

A  miller  who  was  insured  against 
fire  received  hay  to  be  cut,  and  sent 
in  return  receipt  notes  or  invoices 
with  the  following  clause  printed  on 
them : — "All  goods  held  in  trust  covered 
by  insurance  against  flre."  A  fire 
having  occurred,  hay  belonging  to  a 
customer  was  destroyed,  and,  the  miller 
having  become  insolvent,  the  trustee  on 
his  sequestratf^d  estate  recovered  from 
the  insurance  company  the  estimated 
loss  by  the  flre. 

Heia  (1)  that  the  miller  had  under- 
taken to  cover  by  insurance  the  risk 
which  bis  custoinei-s  ran  of  their  goods 
being  destroyed  by  flre  while  in  his 
possession,  and  (2)    that    whether   his 
customers'    risks    were    or    were    not 
covered  by  the  policies,  the  insurance 
company  having  paid,  the  customer  was 
entitled  to  a  ranking  on  the  money 
recovered    preferable    to    the    general 
creditors. 
Insurance — Fire  Insurance — Goods  in  Cus- 
tody of  Insured— Policy  Co^iering  Property 
Held  by  Inspired  "in  Trust  or  on  Com- 
mission, for  ichich  he  is  Responsible." 
A  miller  who  received  from  customers 
hay  to  be  cut,  was  insured  against  flre 
by  policies  "  on  stock-in-trade  the  pro- 
perty of  the  insured,  or  held  by  him  in 
trust  or  on  commission  for  which  he 
is  responsible." 

Opxnion  per  Lord  Kyllachy  that  the 
policies  might  "quite  well  be  read  as 
constituting  an  insurance  by  the  bank- 
rupt, for  himself  and  all  others  con- 
cerned,  of    the   whole   goods    in    his 
premises." 
This  was  an  appeal  from  the  Sheriff  Court 
at  Glasgow  brought  by  Alexander  Mitchell, 
C.A.,  Glasgow,  the  trustee  on  the  seques- 
trated estate  of  Malcolm  John  Knox  Leckie, 
who  carried  on  business  as  a  grain  crusher 
and  miller  at  69  Finnieston  Street^  Glasgow. 
Leckie's  chief  business  consisted  of  crush- 
ing g^ain  of  various  kinds  and  chopping  hay 
belonging  to  customers.     James  Cochran 
&  Son,  grain  merchants,  Glasgow,  were  his 
customers,  and  occasionally  sent  hay  to  him 
for  the  purpose  of  cutting.     Each  invoice 
or  receipt  note   received    by   them   from 
Leckie  bore  the  words  "All  g^ods  held  in 
trust  covei-ed  by  insurance  against  flre." 
In  form  the  invoices  or  receipt  notes  were 
similar  to  the  following  :— 


Digitized  by 


Google    — 


716 


The  Scottish  Law  Reporter.— VoL  XLIIL  [^^~^"' f  Jf  J;  ,^''' ^' 


"  Grain  Crushing^  and  Forage  Mills, 
60  Finnieston  Street, 

Glasgow,  1005. 

"  Messrs  James  Cochran  &  Son. 

To  M.  J.  Knox  Leckie. 
"AH  Goods  held  in  Trust  covered  by 
Insurance  against  Fire. 
1005.  c. 

"  Feby.  a  G.  33  B/s  Hay  201,    10s.,  £0  U  0 
0.  „  36        „        42i,     lOs.,    113 

IbTwo" 

[This  invoice  is  referred  to  subsequently 
as  No.  6  of  pro.!  On  the  11th  February  1005 
there  was  in  Leckie's  stores  belonging  to 
the  appellants  hay  to  the  value  of  £10, 
Os.  3d.,  for  the  purpose  of  being  cut.  This 
had  been  kept  separate  and  distinct  from 
the  rest  of  the  goods  there.  On  that  date 
a  fire  took  place  by  which  considerable 
damage  by  fire  and  water  was  occasioned, 
and  the  hay  belonging  to  Cochran  & 
Son  was  destroyed.  Leckie  was  insured 
with  the  London  &  Lancashire  Insur- 
ance Company  by  three  policies : — (1)  No 
5070565,  which  insured  on  stock-in-trade 
the  property  of  the  insured,  or  held  by  him 
in  trust  or  on  commission,  for  which  he  is 
responsible,  in  his  grain  crushing  mills, 
known  and  situate  at  60  Finnieston  Street 
—£500;  (2)  No.  4202830,  which  insured  on 
stock-in-trade  the  property  of  the  insured, 
or  held  by  him  in  trust  or  on  commission, 
for  which  he  is  responsible,  in  his  gnain 
crushing  mills,  known  and  situate  at  60 
Finnieston  Street,  Glasgow— £500 ;  (3)  No. 
6070563,  on  ofQce  furniture,  &c.,  £70,  and 
gas  engine,  £30 — £100.  These  three  policies 
were  issued  in  name  of  M.  J.  Knox  Leckie, 
Finnieston  Grain  MiUs,  60  Finnieston  Street, 
Glasgow,  grain  crusher.  Before  a  settle- 
ment was  adjusted  with  the  insurance 
company  the  appellants  arrested  the 
amount  of  their  claim  in  the  bands  of  the 
insurance  company.  Leckie  having  become 
insolvent,  his  estate  was  sequestrated  on 
22nd  April  1005,  and  Alexander  Mitchell, 
C.A.,  Glasgow,  was  appointed  trustee. 
Under  said  policies  the  trustee  recovered 
the  sum  of  £363,  18s.  8d.,  allocated  as 
follows  :-(l)  No.  £168,  Us.  5d. ;  (2)  No.  £168, 
14s.  5d. ;  (3)  No.  £26,  Os.  lOd.  This  sum  of 
£363,  18s.  8d.  was  included  by  the  trustee 
in  the  trust  estate. 

On  1st  May  1005  Cochran  &  Son  lodged  a 
claim  in  the  sequestration  for  £10,  Os.  3d., 
as  the  value  of  their  hay  which  had  been 
destroyed  in  the  store,  and  claimed  "a  pre- 
ference for  said  sum  in  respect  of  contract 
of  insurance  and  indemnity  for  goods  held 
in  trust."  By  a  deliverance  on  4tn  Septem- 
ber 1005  the  trustee  rejected  this  claim  to  a 
preferable  ranking  on  the  estate,  but  ad- 
mitted it  to  an  ordinary  ranking.  Cochran 
&  Son  appe.aled  to  the  Sheriff  against  this 
deliverance. 

On  17th  April  1006  the  Sheriff-Substitute 
(Mitchell)  pronounced  the  following  inter- 
locutor:— "Having  heard  parties' procura- 
tors, for  the  reasons  contained  in  the 
annexed  note  sustains  the  appeal,  recals 
the  deliverance  appealed  against,  and 
ordains  the  respondent  to  rank  the  appel- 
lants preferably  on  the  sum  of  £337,  8s.  lOd. 


received  by  the  respondent  from  the 
insurance  company  pari  passu  with  any 
other  appellants  who  can  establish  a  similu 
ri^ht,  and  to  pay  them  the  amount  thereof, 
with  bank  interest  thereon.  .  .  ." 

Note. — "The  parties'  procurators  at  the 
bar  renounced  probation,  and  the  circum- 
stances are  clearly  set  forth  in  the  conde- 
scendence and  answers,  the  question  raised 
being  a  legal  one  on  the  intierpi-etation  of 
the  invoice  for  hay-cutting  produced  by  the 
appellants  (No.  6  of  process).  It  is  admitted 
that  there  were  a  series  oi  transactions  in 
January  and  February  1006  (evidenced  in 
the  account  lodged  with  the  pursuers' 
a£Qdavit),  and  even  before  that,  and  that 
all  Mr  Leckie's  accounts  or  invoices  had  the 
same  words  printed  on  them,  viz.,  'All 
goods  held  in  trust  covered  by  insurance 
against  fire.' 

"The  question  is  whether  these  consti- 
tuted an  offer  on  Mr  Leckie's  part,  accepted 
by  the  customer  through  the  hay,  &c., 
being  sent  to  him  for  cutting,  that  ne  was 
to  insure  for  his  customer,  so  that  the 
customer  would  get  the  insurance  money 
if  there  was  a  fire,  or  were  only  an  intima- 
tion that  Mr  Leckie  voluntarily  took  on  or 
took  over  the  risk  of  fire  in  respect  of  the 
goods,  and  insured  that  risk  to  cover  his 
own  personal  liability  thus  undertaken. 

"I  am  inclined  to  think  that  the  words 
on  the  invoice  and  the  course  of  dealing 
would  be  naturally  understood  by  the 
customer  as  an  agreement  or  contract  that 
Mr  Leckie  was  to  do  the  insurance  in  room 
of,  or  as  agent  for,  the  customer,  and  that 
the  benefit  was  to  acci-ue  to  the  customer 

i'ust  as  if  he  had  made  the  insurance 
limself.  Obviously  an  insurance  was  de- 
sirable or  necessary,  and  these  words  on 
the  invoice  seem  to  suggest  that  of  two 
alternatives — insurance  oj  each  of  many 
customers  or  by  the  single  miUer^the 
latter  was  proposed.  The  convenience  of 
such  a  course  would  be  obvious,  and  it 
would  naturally  be  expected  that  the  price 
paid  for  cutting  would  b«  fixed  to  cover 
the  outlay.  Trade  might  be  or  might  be 
assumed  to  be  more  easily  got  if  the  miller 
took  this  "work  on  for  nis  customers. 
Again,  the  precise  terms  indicate  the  same 
result— the  goods  are  held  'in  ti-ust,'  and 
their  fire  risk  is  '  covered '  surely  as  a  trust 
risk,  that  is,  on  behalf  of  the  truster. 

"  I  think  this  is  the  natural  reading,  and 
that  the  subtle  interpretation  given  By  the 
respondent  would  not  occur  to  anyone, 
viz.,  that  it  was  only  an  intimation  that 
the  miller  took  over  a  risk  that  did  not  lie 
on  him,  and  covered  himself  by  insurance. 
Notice  that  the  customer  need  not  insure, 
because  insurance  was  done  for  him,  is 
what  I  think  the  customer  would  read  out 
of  the  printed  words,  and  is  also  what  I 
take  to  oe  their  natural  meaning.  Nothing 
is  said  about  where  the  risk  lay  apart  from 
agreement ;  and  anyone  reading  the 
printed  words  would  think  the  whole 
matter  of  insurance  was  covered  by  them 
and  nothing  less  than  the  whole  risk — not 
merely   an    eke    to    the   miller's   personal 


credit  in  taking  over  an  unnecessary  risk. 
"  If  Mr  Leckie  meant  one  thing  and  tl 
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customer  read  another  meaning,  I  think 
Mr  Leckie  was  to  blame  for  so  expressing 
himself,  and  that  he  would  have  to  take 
the  con8e«]uences,  and  so  I  think  his  trustee 
and  creditors  must  take  the  consequences 
too.  The  case  of  Daigleish  v.  Buchanan, 
16  D.  332,  cited  for  respondent,  differs  from 
the  present  case  in  the  absence  there  of 
any  contract  or  agreement  to  secure  the 
trusted  goods  by  insurance." 

The  trustee  appealed  to  the  Court  of 
Session. 

Counsel  for  the  appellant  pointed  out 
that,  strictly  speaking,  the  respondents' 
claim  to  a  preferable  ranking  in  the  seques- 
tration was  not  in  order,  for  where  money 
was  held  in  trust  the  proper  procedure 
was  by  petition  under  section  104  of  the 
Bankruptcy  (Scotland)  Act  1856  (19  and  20 
Vict.  cap.  TO).  This  objection,  however, 
they  did  not  wish  to  press,  but  would 
aivue  as  if  the  correct  procedure  had  been 
followed. 

Argued  for  the  appellant — (1)  Leckie 
never  contracted  with  his  customers  to 
insure  their  goods  so  that  the  proceeds  of 
the  insurance  policy  would  be  directly 
available  to  them.  At  most  he  only  con- 
tracted to  insure  his  own  rights  and 
interests  in  his  business  premises,  and  any 
rights  which  arose  from  the  conduct  of 
his  business.  The  real  contract  was  one 
for  cutting  hay,  and  it  was  not  qualified 
by  the  clause  in  the  receipt  note,  which 
was  mere  advertisement — Buchanan  & 
Company  v.  MacdonaJd,  December  10,  1805, 
23  B.  264,  S3  S.L.B.  200.  (2)  Assuming  that 
Leckie  ought  to  have  insured  customers' 
goods,  in  point  of  fact  he  had  not  validly 
done  so,  and  the  Insurance  Company  need 
not  have  paid  for  his  customers'  losses — 
North  British  and  Mercantile  Insurance 
Company  v.  Moffat  ayid  Another,  1871, 
L.B.,  7  C.P.  25.  It  was  true  the  company 
bad  in  error  of  law  paid  the  money,  biit 
this  was  immaterial  in  a  question  with 
Cochran  &  Son,  and  the  sum  paid  belonged 
to  the  sequestrated  estate — Dalgleiah  v. 
BucJianan,  January  17, 1854, 16  D.  332. 

Counsel  for  the  respondents  were  not 
called  upon. 

Lord  Kyllachy— I  think  the  judgment 
of  the  Sheriff  is  quite  right.  In  particular, 
I  entirely  agree  with  him  as  to  the  just 
construction  of  the  note  attached  to  the 
"invoice  or  receipt  note"  declaring  that 
"all  goods  held  m  trust  are  covered  hj 
insurance  against  Are."  These  words  as  it 
seems  to  me  have  only  one  sensible  mean- 
ing, viz.,  that  the  bankrupt,  in  respect  of 
the  charges  made  by  him,  undertakes  to 
cover  by  insurance  the  risk  which  his  cus- 
tomers ran  of  their  goods  being  destroyed 
by  fire  while  in  his  possession.  Any  other 
construction  would,  I  think,  make  the 
clause  futile.  The  risk  to  be  covered  was, 
I  think,  plainly  the  risk  of  the  customers. 
And  I  think  it  is  equally  plain  that  the 
bankrupt  was  not  himself  to  oe  the  insurer, 
but  was  to  effect  the  stipulated  cover  by 
policy  of  insurance  in  the  usual  way.  That 
being  so,  I  think  it  follows  (because  any- 
thing else  would  have  been  unlawful)  that 


if  the  bankrupt  took  the  policies  in  his 
own  name  he  must  be  held  to  have  done  so 
on  behalf  of  and  for  the  benefit  of  his 
customers. 

But  then  it  is  said  that,  even  supposing 
the  bankrupt  undertook  to  take  out  on 
behalf  of  his  customers  a  policy  or  policies 
which  should  cover  their  goods,  he  in  point 
of  fact  did  not  do  so,  but  took  out  a  policy 
which  covered  only  his  own  risk— that  is 
to  say,  his  own  common  law  liability  to 
his  customers  for  damage  by  Are  caused 
by  his  own  negligence.  It  seems  to  me,  I 
confess,  that  this  is  a  construction  of  the 
policy  which  is  at  least  hypercritical.  I 
rather  think  the  policy  may  quite  well  be 
read  as  constituting  an  insurance  by  the 
bankrupt  for  himself  and  all  others  con- 
cerned of  the  whole  goods  in  his  premises, 
whether  his  own  goods  or  goods  of  which 
he  was  the  custodier  under  trust  or  com- 
mission. But  even  if  that  construction 
were  wrong  it  seems  enough  to  say  that  it 
was  the  construction  which  the  Insurance 
Company  accejited,  and  on  the  footing  of 
which  they  paid  the  amount  in  question 
to  the  trustee  who  is  now  in  possession  of 
the  money.  It  seems  to  me  that  in  these 
circumstances  we  are  not  bound  to  inquire 
further.  The  money  having  been  paid  by 
the  Insurance  Company  on  the  footing 
that  it  was  due  in  respect  of  the  insurance 
of  the  respondents'  ^oods,  the  notion  that 
the  trustee  can  retain  it  for  the  benefit  of 
the  general  body  of  creditors  is  in  my 
opinion  out  of  the  question. 

Lord  Low — I  am  of  the  same  opinion. 
I  do  not  think  that  the  meaning  of  the 
words  printed  on  the  document  No.  6  of 
process  is  doubtful.  Looking  to  the  cir- 
cumstances in  which  that  document  was 
issued,  the  words  must  mean  that  cus- 
tomers need  not  trouble  themselves  to 
insure  against  fire,  because  their  goods 
were  insured  under  policies  taken  out  by 
the  grain  crusher.  I  do  not  see  why  that 
should  not  be  an  insurable  risk.  What 
was  meant  was  either  that  the  grain  crusher 
undertook  to  be  responsible  to  his  customers 
for  loss  caused  by  accidental  flre  or  to  in- 
sure the  customers'  goods  as  agent  for  them. 
The  insurance  companies  have  accepted  the 
view  that  the  risk  was  insurable,  and  that 
the  policies  issued  by  them  covered  it,  and 
they  have  paid  the  money.  That  being  so, 
the  trustee  cannot  retain  the  money  so 
obtained  and  distribute  it  among  the  general 
creditors.  It  may  be  that  it  should  never 
have  been  included  in  the  bankrupt  estate 
at  all,  but  the  same  i-esult  will  be  arrived 
at  if  the  customers  are  found  entitled  to  it 
preferably  to  the  other  creditors. 

Lord  Justice-Clerk— I  agree.  It  is  a 
most  extraordinary  contention  that  the 
trustee  is  not  bound  to  pay  over  this  insur- 
ance money.  He  ought  never  to  have  got 
the  money  himself.  He  did  get  it.  file 
insurance  company  paid  it  at  his  request. 
He  is  not  now  entitled  to  keep  it  for  behoof 
of  the  general  creditors. 

IjORD  Stormonth  Darling  was  absent.' 
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The  Court  dismissed  the  appeal  and 
affirmed  the  interlocutor  appealed  against. 

Counsel  for  the  Appellant— T.  B.  Morison. 
Agent— F.  J.  Martin,  W.S. 

Counsel  for  the  Respondents — W.  Thom- 
son.   Agen^-W.  J.  Haig  Scott,  S.S.C. 


Saturday,  July  7. 

SECOND     DIVISION. 

MIDDLETON'S  TRUSTEES  v. 
MIDDLETON. 

Succeation — Faculties  and  Powers — Power 
of  Appointment  —  Exercise  —  Validity  — 
Power  to  Appoint  to  Fee—Appointtnent 
to  Fee  Subsequently  Reatrictea  to  Liferent 
— Restriction  Held  pro  non  scripto — In- 
troduction  of  Appointees  not  Oojects  of 
Power, 

By  her  marriage  contract  a  wife  was 
empowered  to  apportion  the  fee  of  a 
sum  of  money  among  the  childi-en  of 
the  marriage  "in  such  proportions,  and 
with  such  restrictions,  and  on  such 
terms,  and  payable  at  such  periods  "  as 
she  might  declai-e  in  writing.  There 
were  two  children,  a  son  and  daughter. 
By  her  will  and  codicil  she  appointed 
the  whole  sum  to  her  son,  wit^  a  declar- 
ation that  instead  of  being  paid  to  him 
it  should  be  held  by  her  testamentary 
trustees  for  his  liferent  use  alleuarlv 
.  and  his  issue  in  fee,  subject  to  such 
conditions  and  in  such  snares  as  he 
might  appoint,  and  failing  appoint- 
ment, equally.  There  followed  a  destin- 
ation-over in  favour  of  the  daughter  or 
her  issue  in  the  event  of  the  son  dying 
without  being  survived  by  issue,  as  also 
powers  to  the  trustees  to  make  advances 
to  the  son  out  of  capital,  and  to  the  son 
to  provide  a  liferent  to  his  wife  if  he 
married  in  case  of  her  surviving  him. 

Held  (1)  that  the  provisions  restrict- 
ing the  son's  ripht  to  a  liferent,  and  dis- 
posing otherwise  of  the  fee,  were  ultra 
vires  axiA  wholly  invalid,  the  suggestion 
1)ein^  rejected  that  the  valid  could  be 
eliminated  from   the  invalid  with  the 
effect  of  giving  a  fee  to  the  daughter 
and  a  liferent  to  the  son,  as  figured  by 
Lord    M'Laren    in    NeilVa  Trustees  v. 
Neill,  March  7,  lfl02,  4  F.  636,  30  S.L.R. 
426;  (2)  that  they  fell  to  be  treated  as 
pro  non  scriptis,  the  son  taking  the  fee 
of  the  whole  fund  under  the  initial  part 
of    the    appointment.       M'Donala    v. 
M'Dimalda  Trustees,  June  17, 1875,  2  R. 
(H.L.)  125,  12  8.L.R.  &'&,  followed. 
By  an  antenuptial  contract  of  marriage  be- 
tween John  Archibald  Middleton  and  Eliza- 
beth Somervell,   the  latter  conveyed    her 
whole  means  and  estate  to  trustees,  the 
fourth   purpose  of  the  contract  providing 
that  the  fee  should   be  held  and  applied 
by  the  trustees,  burdened  with  a  liferent 
to    the    surviving   spouse,    for    behoof   of 
Elizalieth  Honiervell  s  lawful  children,  and 


the  survivors  and  survivor  of  them,  and 
the  lawful  issue  of  such  of  them  as  tnigbt 
decease  leaving  issue,  "  in  such  proportions, 
and  with  such  restrictions,  and  on  such 
terms,  and  payable  at  such  periods  as  the 
said  Elizabeth  Somervell,  whom  failing  the 
said  John  Archibald  Middleton,  may  ap- 
point by  a  writing  under  her  or  his  haud. 
and  failing  such  appointment,  equally  to 
and  amongst  the  said  children  if  more  than 
one,  or  the  survivors  or  survivor  of  them 
jointly  with  the  lawful  issue  of  such  of 
them  as  may  decease  leaving  issue  (the 
division  being  per  stirpes),  payable,  unless 
otherwise  directed  as  afoi-esaid,  at  the  first 
term  of  Whitsunday  or  Martinmas  occur- 
ring after  the  death  of  the  survivor  of  the 
said  Elizabeth  Somervell  and  John  Archi- 
l>ald  Middleton,  and  after  the  said  child  or 
children,  being  sons,  shall  attain  majority, 
or  being  daughters  shall  attain  majority 
or  lie  married,  whichever  of  these  events 
shall  first  happen.  .  .  ." 

John  Archibald  Middleton  died  in  1897. 

Mrs  Elizabeth  Somervell  or  Middleton 
died  on  26th  September  1904  survived  by 
two  children,  the  only  offspring  of  the 
marriage,  viz.,  Constance  Henrietta  Middle- 
ton  or  Robertson  Aikman  and  George 
Graham  Middleton,  and  leaving  a  ti-tist- 
disposition  and  settlement  by  which  she 
conveyed  her  whole  means  and  estate-  to 
trustees.  The  daughter  Constance  had  by 
antenuptial  contract  of  marriage  entered 
into  in  1809  conveyed  her  whole  means  and 
estate  to  trustees. 

By  the  third  purpose  of  her  trustrdis- 
position  Mrs  Middleton  directed  that  the 
means  and  estate  over  which  she  bad 
p>ower  of  appointment  under  her  antenup- 
tial contract  of  marrisj^e  should  be  divided 
and  apportioned  as  follows,  v'a.— (First) 
To  her  daughter  Constance  Henrietta 
Middleton  the  sum  of  £1000  sterliiiK,  pay- 
able to  her  at  the  period  provided  oy  the 
contract  of  marriiwe ;  {Second)  to  her  son 
George  Graham  Middleton  the  remaining 
sum  of  £4001  sterling.  And  with  respect  to 
the  sum  thereby  apportioned  to  her  son. 
Mrs  Middleton  provided  "  that  instead  of 
being  paid  over  to  him,  the  same  shall  be 
paid  to  and  held  by  my  ti-ustees  as  and 
when  the  same  becomes  available  and  in- 
vested in  their  own  names  as  trustees  fore- 
said for  the  liferent  alimentary  use  allen- 
arly  of  my  said  son,  and  for  behoof  of  his 
lawful  issue  in  fee,  in  such  shares  and  pro- 
portions, and  subject  to  such  conditions 
and  limitations,  including  the  restriction  of 
the  share  of  any  child  to  a  hare  liferent,  as 
my  said  son  may  appoint,  and  failing  such 
appointment,  equally  among  them,  share 
and  share  alike :  Declaring  that  should  my 
said  son  die  without  being  survived  by  a 
child  or  children  or  remoter  issue,  the  share 
of  residue  fallins  to  him  in  liferent  and  his 
issue  in  fee  shall  fall  and  accresce  to  my 
said  daughter  or  her  issue  equally  among 
them :  And  notwithstanding  what  is  above 
written,  I  hereby  authorise  and  empower 
my  trustees  to  advance  and  pay  to  my  said 
son  by  way  of  loan  or  otherwise,  and  for 
any  purpose  they  may  consider  proper. 
such  sum  or  sums  out  of  the  capital  of  the 
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sum  to  be  liferented  by  him  as  aforesaid  as 
they  in  their  own  absolute  discretion  may 
think  fit,  and  the  receipt  of  my  said  son  for 
any  sums  so  advanced  or  paid  to  him  shall 
be  a  sufficient  exoneration  and  discharge  to 
my  trustees:  And  I  hereby  empower  mj' 
said  son  to  confer  upon  any  wife  whom  he 
noay  marry,  in  the  event  of  her  surviving 
him,  a  liferent  of  said  sum  of  £4001,  or  any 
portion  thereof." 

Mrs  Middleton  also  left  a  codicil  by  which 
she  revoked  the  appointment  made  iu  the 
third  purpose  of  her  trust-disposition  and 
settlement  set  forth  above,  and  in  lieu 
appointed  the  whole  of  said  fund  of  £5001 
to  her  son  George  Graham  Middleton,  "and 
that  under  the  same  provisions  and  declara- 
tions, and  with  the  same  authorities  and 
powers,  as  are  specified  in  m^  said  trust- 
disposition  and  settlement  with  regard  to 
the  proportion  of  said  fund  thereby  origi- 
nally provided  to  him." 

The  present  special  case  was  brought  to 
elucidate  certain  questions  which  arose  as 
to  the  effect  of  the  exercise  of  her  power  of 
appointment  by  Mrs  Middleton. 

The  antenuptial  contract  trustees  of  John 
Archibald  Middleton  and  Mrs  Middleton 
were  the  firat  parties  to  the  case ;  the 
trustees  acting  under  Mrs  Middleton's  trust- 
disposition  and  settlement  and  codicil  were 
the  second  parties ;  George  Graham  Middle- 
ton  was  the  third  party;  the  antenuptial 
marriage  contract  trustees  of  Mrs  Con- 
stance Henrietta  Middleton  or  Robertson 
Aikman  were  the  fourth  parties. 

The  third  party  maintained  that  the 
power  of  appointment  reserved  to  Mrs 
Middleton  under  her  antenuptial  contract 
of  marriage  had  been  validly  exercised  by 
her  in  so  &r  as  she  made  an  appointment 
of  the  whole  fund  to  him,  but  that  the 
conditions  and  restrictions  which  the  ap- 
pointer  endeavoured  to  impose  were  ultra 
virea  and  invalid,  and  ought  therefore  to 
be  disregarded.  In  this  contention  the 
second  parties  concurred.  Alternatively 
the  third  party  maintained  that  Mrs  Middle- 
ton  validly  exercised  the  power  of  appoint- 
ment conferred  upon  her,  and  that  the 
Srovisions  made  by  her  with  regard  to  the 
estination  of  the  fund  were  valid  in  their 
entirety.  He  further  contended  that  in 
the  event  of  its  being  held  that  he  was 
entitled  only  to  a  liferent  of  the  fund,  and 
that  he  had  no  power  of  disposal  with 
regard  to  the  fee,  the  fee  would  fall  to  his 
issue  if  he  had  any. 

The  fourth  parties  maintained  that  Mrs 
Middleton  had  not  validly  exercised  the 
power  of  appointment,  and  that  the  estate 
in  the  hands  of  the  first  parties  fell  to  be 
divided  equally  between  the  third  and 
fourth  parties.  Alternatively  the  fourth 
parties  maintained  (a)  that  the  power  of 
appointment  was  vajidly  exercised  by  Mrs 
Middleton  to  the  extei)t  of  appointing  an 
alimentary  liferent  of  the  estate  to  the  third 
pa,rty,  and  the  fee  to  Constance  Henrietta 
Middleton  or  Robertson  Aikman,  in  which 
case  the  estate  became  wholly  payable  to 
the  fourth  parties  on  the  termination  of 
the  third  party's  liferent  thereof ;  or  other- 
wise (b)  that  the  power  of  appointment  was 


validly  exercised  by  Mrs  Middleton  only  to 
the  extent  of  appointing  an  alimentary 
liferent  of  the  estate  to  the  third  party, 
leaving  the  fee  unappointed  and  divisible 
equally  between  the  third  and  fourth  parties 
at  the  termination  of  the  third  party's  life- 
rent. In  any  event  they  maintained  that 
the  clauses  authorising  the  trustees  to  make 
advances  of  capital  to  the  third  party,  and 
empowering  the  third  party  to  confer  a 
liferent  of  the  fund  on  his  widow,  were 
ultra  virea  and  invalid. 

The  following  questions  were,  inter  alia, 
submitted  tothe  Court — "  1.  Is  the  appoint- 
ment of  the  marriage-contract  funds  con- 
tained in  the  said  trust-disposition  and 
settlement  and  codicil  (1)  wholly  valid,  or 
(2)  only  partly  valid,  or  (3)  wholly  invalid  ? 
2.  If  tne  second  alternative  be  answered 
in  the  affirmative — (a)  Is  the  third  party 
entitled  to  the  fee  of  the  whole  fund  abso- 
lutely ?  or  (6)  Has  there  been  a  valid  restric- 
tion of  the  third  party's  interest  to  a  bare 
liferent?" 

Argued  for  the  third  party — The  only 
power  the  appointer  had  being  that  of  ap- 
pointing to  the  fee,  any  attempt  to  restrict 
was  clearly  ultra  vires,  fee  and  liferent 
being  in  no  sense  ejuadem  generis — Baikie's 
Trustees  v.  Oxley  &  Cowan,  February  14, 
1882,  24  D.  589;  Warrand's  Trustees  v. 
Warrand,  January  22,  1901,  3  F.  360,  38 
8.L.R.,  278  ;  Neill's  Trustees  v.  NeiU,  March 
7,  1902,  4  F.  636,  Lord  Adam  at  630,  39 
S.L.R.  426;  Matthews  Duiuxin's  Trustees 
V.  Matthews  Duncan,  February  20,  1901, 
3  F.  533,  38  S.L.R.  401.  Initially,  how- 
ever, the  appointor  had  made  a  valid 
appointment  of  the  fee  to  the  third 
party,  and  it  was  now  well  settled  that 
where  a  good  appointment  was  hampered 
by  invalid  restrictions,  and  where  the  good 
could  be  separated  from  the  bad,  the  ap- 
pointment was  treated  as  absolute  and 
the  invalid  conditions  read  pro  nan  seriptia 
— M'Doruild  V.  M'Donald^a  Trustees,  Janu- 
ary 17,  1875,  2  R.  (H.L.)  125,  at  132, 12  S.L.B. 
685;  Warrand's  Truateea,  cvt.  aup.,  Mattkewa 
Duncan's  Truateea,  ait.  sup. ;  Carver-  v. 
Bowles,  1831,  2  Russell  &  Mylne  801 ;  Wool- 
ridge  V.  Woolridge,  1859,  Johnson's  Reports, 
63,  at  69.  In  the  present  case  all  the  condi- 
tions were  invalid  and  must  go  by  the 
board.  This  was  admitted,  except  as  to 
the  accretion  to  the  daughter,  which  it  was 
argued  ^as  good,  she  being  one  of  the 
objects  of  the  power,  the  result  being,  it 
was  contended,  to  give  the  fee  to  her,  sub- 
ject to  a  liferent  by  the  tliird  party.  The 
answer,  however,  was  that  the  various 
parts  of  the  destination  were  inextricably 
bound  up  with  one  another,  the  destination 
to  the  daughter  being  a  mere  destination- 
over,  aud  one  which  the  testatrix  obviously 
did  not  intend  to  have  the  effect  of  an 
unconditional  gift  of  fee.  This  was  not  the 
class  of  case  figured  by  Lord  M'Laren  in . 
NeiWs  Trustees,  cit.  av/p. 

Argued  for  the  fourth  parties— The  whole 
appointment  was  bad.  The  testatrix  would 
never  have  intended  the  initial  words  of 
gift  to  stand  without  qualification.  The 
cases  founded  on  by  the  third  party  where 
conditions  which  were  viUra  virea  had  been 
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eliminated  were  all  distinguishable.  But 
if  the  appointment  was  good  at  all  it  was 
an  appointment  of  the  fee  to  the  daughter 
burdened  by  a  liferent  to  the  son — NeilVa 
Trustees,  cit.  sup.,  Lord  M'Laren;  Daleiel 
V.  DdUtieVs  Truetees,  March  9, 1906,  7  F.  545, 
42  S.L.R.  404.  The  only  way  to  restrict  a 
fee  was  to  limit  it  to  a  liferent.  Compare 
also  WrighPs  Trustees  v.  Wright,  Pebniarv 
20, 1894,  21  R.  568,  31  S.L.R.  450 ;  Lennock's 
Trustees  v.  Lennock,  October  16,  1880,  8  R. 
14,  18  S.L.R.  86;  Wallaces  Trustees  v. 
Wallace,  June  12,  1891, 18  R  921,  28  S.L.R. 
700;  Marder's  Trustees  v.  Marder,  March 
80, 1853,  16  D.  633. 

Lord  KyixACHY— In  this  case  the  late 
Mrs  Middleton  had,  under  her  marriage 
contract,  in  the  events  which  have  hap- 
pened, power  to  apportion  the  fee  of  a  sum 
of  £6001  between  the  two  children  of  the 
marriage,  who,  it  is  common  ground,  both 
survived  its  dissolution,  and  subject  to  the 
exercise  of  the  power  had  each  a  vested 
interest  in  the  fund.  The  apportionment 
was  to  be  an  apportionment  of  the  fee,  but 
it  might  be  made  "with  such  restrictions 
and  on  such  terms  and  payable  at  such 
periods  as  Mrs  Middleton  or,  failing  her, 
ner  husband"  (who  predeceased  her)  "might 
appoint." 

In  pursuance  of  this  power  Mrs  Middle- 
ton  by  her  trust-disposition  and  settlement 
made  in  the  first  place  in  absolute  terms  a 
division  of  the  fee  between  her  son  and 
daughter,  giving  £1000  to  the  daughter 
and  £4001  to  the  son.  But  then  she  pro- 
ceeded with  reepect  to  the  ^um  apportioned 
to  her  son  to  provide  and  declare  that  he 
should  (subject  to  certain  powers  to  the 
trustees  to  make  advances  to  him  out_  of 
capital,  and  a  power  to  himself  to  provide 
a  liferent  of  tne  fund  to  his  wife)  be  re- 
stricted to  an  alimentary  liferent,  the  fee 
going  on  his  death  to  his  issue,  if  he  left 
any,  whom  failing  to  his  sister,  the  other 
child  of  the  marriage,  whom  failing  to  her 
issue,  if  she  left  issue. 

A  codicil  which  was  executed  on  the 
daughter's  marriage  revoked  the  appoint- 
ment thus  made,  and  in  lieu  thereof  ap- 
pointed the  whole  fund  to  the  son,  but 
under  the  same  provisions  and  declarations 
as  were  expressed  in  the  trust-disposition 
and  settlement. 

The  first  question  to  be  decided  is  whether 
the  above  adjected  "provisions  and  declara^ 
tions,"  by  which  the  son's  right  was  in 
effect  reduced  to  a  liferent,  and  the  fee 
disposed  of  as  above  expressed,  were  within 
or  beyond  the  power  conferred  by  the 
marriage  contract.  It  was  not  disputed 
that,  taken  as  a  whole,  they  are  beyond  the 
power.  For  they  not  only  restrict  to  a 
mere  liferent  the  son  (the  third  party  to 
the  case),  who  had  right  under  the  contract 
,  to  obtain  a  share  of  the  fee,  but  they  carry 
the  fee  primarily  to  persons  who  are  not 
objects  of  the  power  at  all,  and  failing 
them — at  least  contingently — to  other 
persons  who  are  also  not  objects  of  the 
power. 

The  suggestion,  however,  is  that  among 
the  persons  who  under  the  adjected  provi- 


sions might  in  possible  circumstances 
take  the  eventual  fee,  is  included  the  third 
party's  said  sister— the  daughter  of  the 
marriage— and  she  being,  of  course,  per- 
sonally an  object  of  the  power,  it  is  con- 
tended that  that  circumstance  brings  the 
case  within  the  exception  figured  by  one  of 
the  judges  in  the  case  of  NeilVa  Trustees, 
4  P.  636,  and  more  recently  approved,  if 
not  accepted,  in  the  case  of  DdCneVs  Trus- 
tees, 7  F.  545. 

Now  without  at  all  expressing  or  suggest- 
ing any  opinion  adverse  to  the  exception 
referred  to,  or  to  anything  said  or  decided 
in  either  of  the  cases  just  mentioned,  it 
appears  to  me  to  be,  for  present  purposes, 
a  sufficient  answer  that  the  somewhat 
complex  set  of  provisions  or  declarations 
which  are  here  in  question  must  neoes- 
sarilv  be  read  as  a  whole,  and  must  stand 
or  fall  as  a  whole.  In  other  words,  they 
cannot  upon  their  just  construction  be 
broken  up  into  parts,  and  (all  their  il- 
legitimate elements  being  cut  out)  be  read 
as  providing  substantially  that  while  the 
son  (the  third  party)  shall  have  only  a  life- 
rent, the  fee  shall  belong  wholly  to  his 
sister,  the  other  child  of  the  marriage.  As 
against  that  suggestion  it  seems  enough  to 
point  out  that  it  would  be  making,  in  effect, 
a  new  apportionment  for  Mrs  Middleton— 
an  apportionment  which  there  is  no  reason 
to  think  she  would  have  desired.  Assump- 
tions on  such  matters  are,  of  course,  in- 
admissible, but  even  if  that  were  otherwise 
it  would  I  think  be  a  violent  assumption 
that  Mrs  Middleton  if  she  had  known  or 
been  informed  that  the  whole  provisions  in 
favour  of  her  son's  issue  and  her  daughter's 
issue  were  ineffecttial,  would  have  desired 
that  the  contingent  fee  given  in  certain 
events  to  her  daughter,  should  go  to  her 
daughter  ateolutely  and  carry  to  her  the 
fee  of  the  whole  fund.  Nothing  of  that 
kind  was  affirmed  in  the  cases  of  NeilTs 
Trustees  and  Daleiel's  Trustees,  nor  is 
there,  so  far  as  I  know,  anjr  principle  or 
authority  for  such  a  contention. 

It  therefore  appears  to  me  that  the  provi- 
sions or  declarations — or  whatever  they 
may  be  called— which  are  here  in  question, 
are  not  partially  but  wholly  outside  the 
power,  and  are  therefore  wholly  uUm 
vires  and  invalid. 

The  question  which  remains  is  whether 
that  being  so  the  said  provisions  and 
declarations  are  so  attached  to  and  bound 
npi  with  the  initial  gift  as  to  make  their 
efficacy  a  condition  of  the  gift,  and  thus  in 
result  to  make  the  whole  apportionment 
invalid.  That  is  the  alternative  contention 
of  the  fourth  parties,  who  represent  the 
daughter— a  contention  which  would  give 
them  one-half  of  the  fund.  As  to  this  I  do 
not,  I  think,  need  to  say  more  than  that  it 
is  now  too  late  to  cjuarrelor  canvass  the 
canon  of  construction  which  has  in  this 
matter  been  conclusively  established  by 
the  class  of  cases  of  which  Carver  v.  BofcUs 
(2  Russell  and  Mylne,  301)  and  M'DonfUd{i 
R.  (H.L.)  125)  are  the  best  known  ezamftles. 
That  rule  or  canon  is,  I  apprehend,  just 
this,  that  if  in  terms  absolute  and  unqua- 
lified  an   initial    gift,  self-contained   and 
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complete,  is  given  under  a  power  of  appor- 
tionment or  of  appointment  to  an  object  or 
objects  of  the  power,  any  adjected  condi- 
tions or  restrictions  whicn  are  in  excess  of 
the  power  have  no  effect  and  are  to  be 
treated  simply  as  pro  non  acrvpio.  Apply- 
ing that  principle  I  am  unable  to  doubt 
that  the  result  here  is  as  contended  for  by 
the  third  party  and  that  be  is  entitled  to 
have  immediate  payment  of  the  whole 
fund. 

Lord  Stobmonth  Dabukg — The  power 
which  the  late  Mrs  Middleton  had  by  her 
marriage  contract  to  appoint  the  sum  of 
£6001  among  her  children  was  coupled  with 
an  option  to  appoint  "with  such  restric- 
tions and  on  such  terms,  and  payable  at 
such  periods,"  as  she  might  declare  in  writ- 
ing. She  exercised  the  power  by  a  will 
dated  in  1898  and  a  codicil  dated  in  1900. 
She  herself  died  in  1904,  leaving  two  chil- 
dren, an  unmarried  son  (Captain  Middleton) 
and  a  married  daughter  (Mrs  Robertson- 
Aikman).  The  effect  of  her  will  and  codicil 
taken  together  was  to  appoint  the  whole 
fund  of  £6001  to  her  son,  but  declaring  that 
instead  of  being  paid  over  to  him  the  same 
should  be  held  and  invested  by  her  testa- 
mentary trustees  for  his  liferent  use  allen- 
arly,  and  for  behoof  of  his  lawful  issue  in 
fee,  in  such  shares  and  subject  to  such 
conditions  and  limitations  (including  the 
restriction  of  the  share  of  any  child  to  a 
bare  liferent)  as  her  son  might  appoint,  and 
failing  such  appointment,  equally.  Then 
followed  a  destination-over  in  favour  of  the 
daughter  or  her  issue  in  the  event  of  the 
son  dying  without  being  survived  by  a  child 
or  chudren  or  remoter  issue,  as  also  a  power 
to  the  trustees  to  make  advances  to  the  son 
out  of  the  capital  for  any  purpose  they 
might  consider  proper ;  ana  lastly,  a  power 
to  the  son  to  provide  a  liferent  to  any  wife 
he  might  marry  in  case  of  her  surviving 
him. 

Now,  a  power  to  appoint  a  fee  "  with  such 
restrictions,  and  on  such  terms,  and  payable 
at  such  periods,"  as  the  donee  of  the  j>ower 
may  appoint,  does  not,  either  on  principle 
or  authoritv,  justify  its  exercise  by  cuttmg 
down  the  tee  to  a  liferent  and  giving  the 
fee_  to  somebody  else.  Whatever  the  re- 
strictions are  they  must  be  such  as  are  con- 
sistent with  a  right  of  fee  in  the  beneficiary 
or  beneficiaries  who  are  objects  of  the  power. 
Here  the  possible  issue  of  Captain  Middle- 
ton  were  not  objects  of  the  power,  and  the 
attempt  to  give  a  fee  to  them  and  a  mere 
liferent  to  Captain  Middleton  was  plainly 
ultra  vires. 

But  it  does  not  follow  that  the  whole 
appointment  is  thereby  vitiated.  The  judg- 
ment of  the  House  of  Lords  in  M'Donald  v. 
if'DonalcCa  Trustees  (2  R.  (H.L.)  125),  aa 
explained  by  Lord  Chancellor  Cairns  at  p. 
132  and  by  Lord  Selborne  at  p.  135,  makes 
it  clear  that  where  you  have  a  gift  to  an 
object  of  the  power,  and  nothing  which  can 
invalidate  that  gift  but  conditions  super- 
added as  to  the  mode  in  which  the  object  of 
the  power  is  to  enjoy  what  is  g^ven,  the 
g^ft  iis  valid,  and  takes  effect  without  refer- 
ence to  the  conditions,  notwittutanding 
voi«  xuii. 


that  the  conditions  may  have  operated  as  a 
motive  in  the  mind  of  the  person  appoint- 
ing. 

Here  the  initial  gift  to  Captain  Middleton 
is  as  plain  as  words  can  make  it.  The  words 
of  the  will  are — "To  my  son  George  Graham 
Middleton  the  remaining  sum  of  £4001 ; 
and  with  respect  to  the  sum  hereby  appor- 
tioned to  my  said  son,  I  hereby  provide  and 
declare,"  and  so  on.  Then  in  the  codicil, 
when  the  sum  mentioned  in  the  will  is 
increased  to  £5001,  the  words  are — "I 
hereby  appoint  the  whole  of  said  fund  of 
£6001  to  my  son  George  Graham  Middle- 
ton,  and  that  under  the  same  provisions 
and  declarations"  as  in  the  will.  The  reason 
for  this  change  of  amount  is  explained  in 
the  codicil  on  the  ground  that  the  lady's 
daughter  "is  now  otherwise  sufficiently 
provided  for." 

The  true  effect,  therefore,  of  what  Mrs 
Middleton  has  done  is  to  give  the  whole  fee 
absolutely  to  her  son,  the  third  party.  The 
case  would  really  be  too  clear  for  argument, 
except  for  an  ingenious  contention  by  the 
marriage-contract  trustees  of  Mrs  Rohert- 
son-Aikman,  which,  as  I  understood  it,  was 
this  — "  That  inasmuch  as  there  was  a 
destination  over  in  favour  of  her  or  her 
issue,  and  she  was  undoubtedly  an  object 
of  the  power,  the  proper  way  to  construe 
the  will  and  codicil  was  to  read  out  every- 
thing in  favour  of  Captain  Middleton's 
possible  issue  as  not  being  objects  of  the 
power,  and  to  hold  Uiat  the  power  was 
validly  exercised  to  the  effect  of  giving 
the  fee  to  Mrs  Aikman  (or  to  the  trustees 
themselves  for  her  behoof)  subject  to  an 
alimentary  liferent  in  favour  of  Captain 
Middleton.  When  any  case  arises  where 
the  donee  of  a  power  to  appoint  a  fee  be- 
tween two  persons  attempts  to  exercise  it 
by  giving  an  immediate  fee  of  the  whole  to 
one  of  them  subject  to  a  liferent  of  the 
whole  (or  a  part)  to  the  other,  it  will  be 
time  enough  to  deal  with  it.  That  was 
probably  the  kind  of  case  suggested  by 
Lord  M'Laren  in  NeilFs  Trustees  (4  F.  638), 
which  his  Lordship  described  as  "unlikely 
to  occur,  because  a  testator  generally  wishes 
to  g^ve  the  fee  to  the  childran  of  the  person 
to  whom  he  g^ves  the  liferent."  But  I  do 
not  see  how  the  recent  judgment  of  the 
First  Division  in  Dalziels  case  (7  F.  545) 
touches  the  question  in  any  way.  And 
certainly  the  case  suggested  is  miles  away 
from  the  present  case.  The  destination  to 
Mrs  Aikman's  trustees  is  a  mere  destination- 
over,  to  take  effect  only  "  should  my  said 
son  die  without  being  survived  by  a  child 
or  children  or  remoter  issue."  To  turn  that 
into  an  immediate  and  unconditional  gift 
of  the  fee,  particularly  to  a  person  described 
as  "otherwise  sufficiently  provided  for," 
would  be  to  do  such  violence  to  Mrs  Middle- 
ton's  plain  intention  as  to  be  quite  inad- 
missible on  any  known  canon  of  construc- 
tion. 

Accordingly,  I  agree  that  the  second 
alternative  of  the  first  question  and  head 
(o)  of  the  second  question  should  be  an- 
swered in  the  affirmative,  and  that  all  the 
other  questions  are  superseded. 

NO.  XLVI. 
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Lord  Low — I  am  of  opinion  that  the  rule 
laid  down  in  the  House  of  Lords  in  the  case 
of  M'Donald  (2  B.  (H.L.)  125),  and  which 
has  been  so  accurately  stated  by  Lord 
Kyllachy,  is  applicable  to  the  present  case. 
The  rule  had  not  been  rec^^iised  in  Scot- 
land prior  to  the  case  of  M'Ikmald,  but  it 
was  well  settled  in  English  law,  the  lead- 
ing case  being  Carver  ▼.  Botoles  (2  Russell 
mML  Mylne,  901,  and  34  "  Revised  Reports," 

fi.  102).  And  it  is  worthy  of  notice  that 
he  circumstances  in  the  latter  case  closelv 
resembled  those  with  which  we  are  deal- 
ing. 

There  as  here  a  certain  sum  was  conveyed 
to  trustees  under  an  antenuptial  marriage 
contract  which  they  were  directed  to  hold 
for  the  spouses  and  the  survivor  in  liferent, 
and  upon  the  death  of  the  survivor  to 
transfer  the  fund  to  and  among  the 
children  of  the  marriage  at  such  limes, 
in  such  shares,  and  under  such  conditions, 
restrictions,  and  so  on,  as  the  spouses  or  tiie 
survivor  might  appoint. 

The  husband  survived  his  wife,  and  exer- 
cised the  power  of  appointment  in  his  will, 
whereby  "in  pursuance  of  said  power"  be 
did  "direct  and  appoint,  give  and  bequeath 
the  said  sum  unto  my  five  chUdren"  (whom 
he  named)  "equallv  to  be  divided  among 
them,  sh(u«  and  snare  alike."  He  then, 
however,  went  on  to  declare  that  the 
shares  appointed  to  his  daughters  should 
be  held  by  his  trustees  "upon  and  for  the 
same  trusts,  intents,  and  purposes  for  the 
benefit  of  each  of  my  said  daughters  and 
their  issue,"  as  were  directed  in  regard  to 
the  shares  of  the  residue  of  his  personal 
estate  which  be  had  bequeathed  tt>  his 
daughters  and  their  issue.  These  trusts 
were  for  the  daughters  in  liferent  for  their 
separate  use  without  power  of  anticipation, 
and  for  their  issue  in  fee. 

The  MMter  of  the  Bolls  held  that  the 
initial  words  of  appointment  were  sufiQ- 
cient  to  vest  the  shares  absolutely  in  the 
daughters,  and  that  the  attempt  to  restrict 
their  interest  by  limitations  to  their  issue 
being  inoperative  did  not  cut  down  the 
absolute  appointment. 

Now  in  the  present  case  the  circum- 
stances are,  for  the  purpose  of  the  question 
at  issue,  practicallv  the  same  as  in  the  case 
of  Carver.  I  think  that  it  is  convenient  to 
take  the  clause  exercising  the  power  of 
appointment  as  it  originally  stocxl  in  Mrs 
Middleton's  settlement,  because  it  is  upon 
that  clause  that  the  question  depends,  and 
the  result  is  not  affected  by  the  change 
which  was  made  by  the  codicil.  The  clause 
commences  with  words  which  unequivoc- 
ally and  unconditionally  appoint  the  fund 
to  Mrs  Middleton's  son  and  daughter — 
£1000  to  the  latter  and  £4001  to  the  former. 
Mrs  Middleton,  however,  having  made  that 
absolute  appointment  proceeded  to  attempt 
to  restrict  the  interest  of  the  son  by  limit- 
ing his  enjoyment  to  a  liferent  and  giving 
the  fee  to  nis  lawful  issue.  That  bemg  an 
attempt  to  appoint  to  the  fund  persons 
who  were  not  objects  of  the  power,  was, 
according  to  the  rule  laid  down  in  the  case 
of  Carver,  and  adopted  by  the  House  of 
Lords  in  M'DonaltCa  Truatiees,  inoperative, 


and  falls  to  be  disregarded,  leaving   the 
initial  absolute  appointment  unaffected. 

It  was,  however,  further  argued  that  if  all 
the  provisions  in  favour  of  persons  ivho 
were  not  objects  of  the  power  were  struck 
out  there  would  remain  not  an  absolute 

gift  of  £4001  to  the  son  Captain  Middleton, 
ut  a  gift  of  that  amount  to  him  in  liferent 
only  and  to  his  sister  Mrs  Aikman  (who 
was  also  an  object  of  the  power)  in  fee. 
Now  I  do  not  think  it  necessarv  to  consider 
whether  if  that  had  in  fact  tieen  the  ap- 
pointment which  was  made,  it  would  or 
would  not  have  been  valid,  because  it  seems 
to  me  to  be  impossible  to  separate  the 
contingent  right  of  fee  which  was  gi^^n  to 
Mrs  Aikman  from  the  context.  The  pri- 
mary object  which  Mrs  Middleton  had  in 
view  in  limiting  her  son's  interest  to  a 
liferent  was  to  secure  the  fee  to  his  issue, 
and  accordingly  it  was  only  failing  his 
issue  that  Mrs  Aikman  and  her  issue  were 
brought  in.  But  a  destination  to  Captain 
Middleton  in  liferent  and  his  children  in 
fee,  whom  failing  to  Mrs  Aikman  or  her 
issue,  and  a  destination  to  Captain  Middle- 
ton  in  liferent  and  Mrs  Aikman  in  fee,  are 
entirely  different  destinations,  and  to  read 
the  former  (by  striking  out  everyone  who 
was  not  an  object  of  the  power)  as  meaning 
the  latter,  would  be  not  to  construe  the  dis- 
position of  the  fund  which  Mrs  Middleton 
actually  made,  but  to  make  a  disposition 
for  her.  The  disposition  was  obviously 
made  upon  the  assumption  that  Mn 
Middleton  had  power  to  give  a  fee  to  her 
son's  issue,  and  it  is  impossible  to  say  what 
she  would  have  done  if  she  had  been  aware 
that  such  a  destination  was  lUtra  vires  of 
her  and  would  be  altogether  inoperative. 

I  am  therefore  of  opinion  that  the  second 
branch  of  the  first  question  should  be 
answered  in  the  affirmative  and  the  other 
two  branches  in  the  negative,  and  that 
branch  (a)  of  the  second  c|uestion  should  be 
answered  in  the  affirmative  and  branch  (b) 
in  the  negative.  The  first  two  questions 
being  answered  in  that  way,  it  is  probably 
unnecessary  to  dispose  of  the  remaining 
questions. 

Lord  Justicb-Olbrk— The  restrictions 
in  the  deed  in  this  case  were  plainly  not 
within  the  power  of  appointment,  as  they 
were  proposed  to  be  exercised  in  favour  of 
beneficiaries  who  were  not  wiUiin  the 
objects  of  the  power. 

That  being  so,  the  question  is  whether 
the  provisions  and  restrictions  must  be 
read  as  a  whole,  and  on  that  matter  I  anee 
with  Lord  Kyllachy  in  holding  that  Uiey 
must. 

It  would,  I  think,  be  a  stretch  such  as 
has  never  been  made  in  similar  cases  to 
pve  effect  to  any  other  contention.  The 
remaining  question  is  Whether,  as  was 
ingeniously  contended,  the  destination-over 
to  the  daughter  can  be  read  as  a  gift  of  the 
fee  to  her  in  fulfilment  of  the  power  of 
appointment  ?  The  purpose  of  the  proposed 
liferent  was  solely  to  secure  the  fee  to  her 
son's  children.  I  Sigree  with  all  that  your 
Lordships  have  saio. 
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The  Court  answered  the  second  alterna- 
tive of  the  first  question  and  head  (a)  of 
the  second  question  in  the  afiOnnative. 

'Counsel  for  the  First  and  Second  Parties 
—Black.  Agents— Forrester  &  Davidson, 
W.S. 

Counsel  for  the  Third  Party- Hunter, 
K.C.  —  Macmillan.  Agents  —  Bonald  & 
Ritchie,  S.S.C. 

Counsel  for  the  Fourth  Party— Dickson, 
K.C.— Hon.  W.  Watson.  Agents— HamU- 
ton,  Kinnear,  &  Beatson,  W.S. 


Friday,  June  22. 

FIRST    DIVISION. 

[Lord  Ardwall,  Ordinary. 
CROOKE  V.   THE   SCOTS    PICTORIAL 
PUBLISHING  COMPANY,  LIMITED. 

Copuright  —  Photograph  —  Copyright  in 
Photographs  —  More  than  Chne  Person 
Interested  in  Sittina. 

"It  seems  settled  that  if  a  person 
g^jes  to  a  photographer  and  asks  for 
a  sitting,  he  is  entitled  to  the  copyright 
of  the  photographs  then  taken,  it  being 
presumed  that  he  is  liable  to  pay  for 
them  and  intends  to  pay  for  them. 
On  the  other  hand,  it  seems  that  if  a 
photographer  invites  some  celebrated 
person  to  give  him  a  sitting,  and  the 
person  agrees  to  do  so,  the  copyright 
of  the  photograph  is  the  photographer's, 
even  though  the  sittershould  afterwards 
pay  for  copies.  Further,  if  a  third 
person  employs  a  photographer  to 
take  the  likeness  of  another  person, 
whether  that  person  be  a  celebrated 
person  or  not,  and  arranges  for  a  sitting 
accordingly,  the  photographs  taken  at 
such  sitting  belong  to  the  third  person, 
and  he  is  liable  to  pay  for  the  sitting." 

Application  of  the  law  above  stated 
in  a  case  where  more  than  one  person 
was  interested  in  the  sitting. 
The  Copyright  (Works  of  Art)  Act  1862 
(25  and  26  Vict.  cap.  68),  sec.  1,  enacts— 
"The  author,  being  a  British  subject,  or 
resident  within  the  dominions  of  the  Crown, 
of  every  original  .  .  .  photograph  .... 
and  his  assigns,  shall  have  the  sole  and 
exclusive  right  of  copying,  engraving, 
reproducing,  and  multiplying  .  .  .  such 
photograph  and  the  negative  thereof,  by 
any  means  and  of  any  size,  for  the  term  of 
the  natural  life  of  such  author  and  seven 
years  after  his  death,  provided  that  when 
.  .  .  the  negative  of  any  photograph  shall 
for  the  first  time  after  the  passing  of  this 
Act  be  sold  or  disposed  of,  or  shall  be  made 
or  executed  for  or  on  behalf  of  any  other 
person  for  a  good  or  valuable  consideration, 
the  person  so  selling  or  disposing  of,  or 
making  or  executing  the  same  shall  not 
retain  the  copyright  thereof  unless  it  be 
expressly  reserved  to  him  by  agreement  in 
writing,  signed  at  or  before  the  time  of 
such  sale  or  disposition  by  the  vendee  or 


assignee  ...  of  such  negative  of  a  photo- 
graph, or  by  the  person  for  or  on  whose 
behalf  the  same  shall  be  so  made  or 
executed,  but  the  copyright  shall  belong 
to  the  vendee  or  assignee  of  such  .  .  . 
negative  of  a  photograph  or  to  the  person 
for  or  on  whose  behalf  the  same  shall 
have  been  made  or  executed,  nor  shall 
the  vendee  or  assignee  thereof  be  entitled 
to  any  such  copyright  unless,  at  or  before 
the  time  of  such  sale  or  disposition  an 
agreement  in  writing,  signed  by  the  person 
so  selling  or  disposing  of  the  same  or  by 
his  agent  duly  authorised,  shall  have  been 
made  to  that  effect." 

On  18th  November  1004  William  Crooke, 
photographer.  Princes  Street,  Edinburgh, 
Drought  an  action  against  The  Scots 
Pictorial  Publishing  Company,  Limited, 
Hope  Street,  Glasgow.  In  it  the  pursuer 
sought,  inter  alia,  (1)  to  have  the  defenders 
interdicted  "  from  repeating,  copying, 
colourably  imitating,  or  otherwise  multi- 
plying or  causing  or  procuring  to  be 
repeated,  copied,  colourably  imitated,  or 
otherwise  multiplied  for  sale,  hire,  exhibi- 
tion, or  distribution,  without  the  consent 
of  the  pursuer,  a  photograph  of  Sir  Henry 
Irving,  taken  on  or  about  28th  April  1904, 
of  which  the  pursuer  is  the  author,  and  of 
the  copyright  of  which  he  is  the  proprietor, 
duly  registered  at  Stationers'  Hall  in  terms 
of  the  Act  25  and  26  Vict.  cap.  68,  or  of  the 
design  of  said  photog^raph,  and  from  selling, 

Sublishing,  letting  to  nire,  exhibiting,  or 
istributing,  or  offering  for  sale,  hire,  ex- 
hibition, or  distribution,  or  causing  or  pro- 
curing to  be  sold,  published,  let  to  hire, 
exhibited,  or  distributed,  or  offered  for 
sale,  hire,  exhibition,  or  distribution  any 
repetition,  copy,  or  imitation  of  said  photo- 
graph or  the  design  thereof  made  without 
such  consent  as  aforesaid  ; "  and  (4)  to  have 
them  ordained  to  make  payment  to  him  of 
£2000  as  damages  sustained  by  him  through 
the  infrin|;ement  by  the  defenders  of  his 
said  copyright. 

The  defenders,  inter  alia,  pleaded — (1)  "No 
title  to  sue.  (2a)  The  pursuer  not  having 
copyright  in,  and  not  being  entitled  to 
register  himself  as  proprietor  of  the  copy- 
right of  the  photograph  founded  on,  the 
defenders  shomd  be  assoilzied." 

The  facts  in  the  case  are  given  in  the 
opinions,  infra. 

On  6th  July  1005  the  Lord  Ordinary 
(Ardwaxl),  after  a  proof  taken  on  27tn 
June,  pronounced  an  interlocutor  sustain- 
ing pleas  1  and  2a  for  the  defenders  and 
assoilzieing  them  from  the  conclusions  of 
the  summons  so  far  as  not  previously 
disposed  of. 

"  Opinion. — ^At  the  hearing  on  the  evi- 
dence it  was  conceded  by  the  counsel  for 
the  defenders  that  the  picture  of  Sir  Henry 
Irving  published  in  the  SocAety  Pictorial, 
which  forms  the  subject  of  the  complaint 
in  the  present  action,  must  be  held  to  be  a 
reproduction  of  the  photograph  which  has 
been  registered  by  the  pursuer.  The  his- 
tory of  the  reproduction  is  a  short  one. 
A  copy  of  the  said  photograph  was  pub- 
lished in  the  Sphere  of  June  ll,  1004.  On 
the  occasion  of  Sir  Henry  Irving's  visit  to 
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21.«  pr. '-.•.-•■-•»<  »  ?^T»»i •..••;.••  c  -,<  i£>*  >;.(<-« 

•  i-'i  ■■•*»  -:;«>«!  fc«  •JLT'/wzzjc  •■.a  itjt  iza- 

dlf*rV-?  of  -.Cie  .•i-.<vr ^  P--' .— »j.'  v  lL.i«^  k 

d.S— ^Ity  •i'rr.t  ?*-t?;i,e  a  sriT'La'i*  |>-r3»:u 
l*---t  feiAriT  ?Mr  H'tr.rr's  ir.*t».^»T  *--t  :h# 
l>>yi  wti;~h  Lid  r**c  pc'-ifiz^d  f^-r  tc* 
Dundgt  Adrtrtinfr  Uj  iL*  d^-fr-rfi'rr's 
a.af.Ajr^r.  ati  it  is  as  ir:.rT«-x»:-'a  fr-xa 
ti.-»  'A'x-k  w  !..".£  ai:T««a**«i  :e  tbe  !■«■>?  o€ 
ti.*  .Sftcve**  Pvr'Cri/i.  rr.icv.'.»:E*«i  nf  a:  tt» 
ar*..''jii-  T5ve  4*-f*rE<--*r»'  tL.\z.\zi':z  -ilreyrtor 
Lvl  lio  idea  that  b*  w^a  ir-frlr-i-lr-z  any 
rr.-yrright.  ar.-J  af -pai^ttlT  ht  was  t>  'A  fcy 
J>>  H'zOTj  Irviisr*  ix^i^^^^t  that  h*'  was 
■KA  dvici;  m  :o  p-j'i'lishii:^  the  portrait  in 

**Th<t  pHii<rpaI  qi«*tion  whi'-h  fsTU  to  he 
<l:*}y>*ft«l  of  :d  th£*  action  is  wh*th*T  the 
p-i^'-ier  i*  tt*;  tru*r  pr-'-ffTi'-tor  of  the  f-py- 
Tiiiht  of  the  iaiv«-  f  ii'.-jer^.h  ph -•t<"«r»r'h. 
of  wh>.-h  the  p<-<.-trait«  id  the  Sphere,  the 
Durui/te  Adrtrrtwr.  and  th*  S'jriety  Pir- 
Utri/il  ar*-  rfprr^-jctfoiw.  i'Vyin.'*!  for  the 
parti*?F  did  not  •*«ni  to  be  m'Jch  at  variance 
aA  to  the  law  of  the  ca»e.  for  which  I  was 
ref«rr«d  Ui  »«rt:on  1  of  the  Fine  Art*  Copy- 
rijtht  Act  Vfti  i2S  a&d  2B  Vict.  cap.  *l  acd 
to  the  j'jdjrn>»:nta  in  the  ca.«e  of  Bouras  x. 
Coohe  and  Othtrt,  IVR.  2  K.B.  iS7.  It 
iie»fm%  »<ftt!f:d  that  if  a  person  jtoes  to  a 
photOKrapber  and  asts  for  a  sitting  he  is 
entitled  to  the  copyright  of  the  photo- 
rraphit  then  taken,  it  beine  prf'^nimed  that 
Be  Li  liable  to  pay  for  th^m  ar.d  intends  to 
pay  for  them.  On  the  other  hand  it  seems 
that  if  a  photographer  invites  some  cele- 
brated perv>D  to  give  him  a  sitting,  and 
the  perw^n  agr»*<  to  do  so,  the  copyright 
of  tne  photographs  is  the  photographer's, 
even  thoutrh  the  sitter  should  afterwards 
pay  for  cof):e<i.  Further,  if  a  third  person 
er/jploTS  a  phot'-jgrapher  to  take  the  like- 
ne!w  o/  another  i>erson,  whether  that  person 
be  a  celebrated  person  or  not,  and  arranires 
fryr  a  fritting  accordingly,  the  photographs 
taken  at  such  sitting  belong  to  the  third 
f>ervon,  and  he  is  liable  to  pay  for  the 
sitting. 

"The  (acts  in  this  case  are  somewhat 
peculiar  owing  to  the  pursuer  having 
written  fiotne  extra^jrdinary  letters  and 
taken  up  a  p^wition  with  a  view  to  securing 
the  c/)pyright  of  certain  photographs  of 
Sir  Henry  Irring  for  himself,  but  I  have 
come  without  any  difficulty  to  the  conclu- 
sion that  the  tnith  of  the  matter  is  that 
the  sitting  at  which  the  photoirraph  in 
question  was  taken  was  a  sitting  given  at 
the  re'jue'rt  of  Mr  Shorter  as  acting  for  the 
Sphere  newspaper,  and  that  he  is  prirfia 
fade  entitled  to  the  copyright  of  all  the 


rcrT-'^nces  akee  ac  t^ax  Tittf-y  Taileae  h 
•-nJi  V"fC.-:»»  'ijs  Str  H<gj«  Ir-rii:^  <r 
It*  <zi:c,ia  -Tat^jf  a<u <■>-«?  ic  thpteccyriifcl 
Tt  »s.T  -.i  ti»i-  it«.<:.!«race.*  r^or-ct-ir  tie 
prrc**':'.!  nt  toe  rc" <:•■«?»?«>*»■  or  i'-hn 
T«>r»»-c-'  Ti.i»^  i  '^'— «  i,ai  r»-<  tmu  «fc-»B 
w-.ni  r-fss^  Zf.  til*  •z€f-  :■  cra^fc  i=  •::->"«ti-c 
C»s  '.hit-  v.cirmr^.  I  i>-ii  i;  prc-vied  that  i: 
w-i^  ta^^c  f-r  ^  S'b.rs.er.  tc.as  be  is  the 
persrrc  ecii-Zied  t*>  si»?  ^rcyrizfcl  thperrtf. 
arjd  teas  any  arr^^eafc:  cy  fc-=:  tr»  rrre  cj) 
tcy-  r»-cyTaei  *  -^  -i*  r'e»';.-«n^c*  ic  3T>?*r  -e 

erye  zzii->-*^  iy  ti**  ^iL^'-i.<tJ<n-f  tl  c-'  -4 
ti>e  5«.2-Kj*e'.  .  .".  ffij*  I/a^icAip  r4.ri«  r»- 
nnmi  *M  «Tvv-%«r  <:«  lo  arax!^  ocrunrd 
ywr  to.  el.  a«d  n>««(o«4«f  to  rA«  •isiti;  ] 

Tbe  tTrr«o«'  reeCaiirwd.  and  are-=ed — ^The 
lyipd  C»rii::.ary  was  wt«-=c  in  lt:->2ti3«  that 
the  rrrrsrjfT  had  icbde  ai:y  icisreT^^seEta- 
t:  ■  rj  :r  fa.rt-  fyr.  the  ^:ctrar»  -  an  exair.ii:a- 
ti  -  -f  :hr-  >.< 8 »-;T*:-8>3*r. ?e  si:-.->w«d  that  he 
hiii  di«i:i=i«i  all  ti>e  facts  witfcin  bis  kn'-w- 
!-»«i?e  boca  to  Sir  Hecry  Irrissr  and  Mr 
S>.  rter.  Tbe  sitter  g  was  i>r.t  fr*  the 
letter  OiC^y.  The  aIZ~<atf~-D  of  tl»e  CTT* 
ir.A\  in  the  vari.-'cs  nesatives  taken  ax  the 
sittiiur  whirh  was  ivnfKtsed  by  the  por!=»-r 
was  o'-cjn'icieated  to  Sir  Henry  artd  Mr 
Shrt-rer  ■*»!  agreed  to  by  them,  mod  ncier 
it  Mr  Sb'TTer  reoerned  the  o"»pyrtsfat  of 
the  two  ph'M.-sraphs  all-^tted  to  faim.  It 
was  ;h*'T<-f->re  ciear  that  the  eopyricht  ^ 
the  pLo:<"«raph  in  qoertion  was  nc>t  in  Sir 
Henry,  aiid  the  corpesp.->ndence  showed 
that  the  cnntiact  which  Mr  Shorter  had 
with  the  porsoer  was  that  be  sh-mld  eet 
th'-  copyright  of  two  pbotofraptis  and  the 
T^^ht  to  reppodacc  another,  none  of  these 
VBring  the  phot<T«raph  in  question.  The 
pursuer  therefore  retained  his  riiztits  in 
the  photograph  in  qoesrion  by  the  law 
as  laid  down  by  the  Lord  Ordinary,  ard 
the  copyrieht  thereof  was  still  m-itfa  him. 
The  interlocator  of  the  Litvd  Ordinair 
sbcrtild  be  recalled. 
Artrtied  for  the  defenders  and  respondents 

.  — There  was  an  agreement  between  Mr 
Shorter  and  the  pursuer  ander  which  Sir 
Henry  Irving  went  to  the  latter  s  stodio  for 

'.  a  .«ittine.  Apart  therefore  from  mistefe- 
sentation   by  the  pursoer,  the  cop-vri^t 

;  of  the  resulting  photographs  wras  in  Mr 
Shorter— Boucoa  v.  Cooktand  Other*  [1908]. 
2  K.B.  227.  But  even  if  Sir  Henry  con- 
sented to  sit  for  the  parsner  also,  tben  Sir 
Henry's  will  was  the  determining  factor. 
no  copyright  could  exist  withoat  his  con- 
sent, and  he  had  the  right  to  allocate 
particular  photographs  to  particolar  per^ 
sons.  On  the  facts,  ne  exercised  this  n^t 
and  selected  for  Mr  Shorter  the  photo- 
graph first  taken,  wluch  was  proxied  to 
have  been  the  one  now  in  qn^tion.  By 
sec.  1  of  the  CopjTight  fWorfa  of  Art)  Act 
1862  the  conyrieht  in  that  photof^^ph 
vested  in  Mr  Snorter  from  the  creation 
of  the  negative.  Therefore  the  pnrsoer 
could  not  subsequently  select  so  as  to 
divest  Mr  Shorter  or  acquire  his  ri^t 
save  as  provided  by  the  statute. 
At  advising — 
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Lord  Presidemt — In  this  case  the  de- 
fenders, the  Scots  Pictorial  Publishing 
Company,  admittedly  published  in  the 
Society  Pictorial  a  portrait  of  the  late  Sir 
Henry  Irving  without  leave  asked  or  ob- 
tained of  the  pursuer  Mr  Crooke.  That 
portrait,  it  is  now  admitted,  was  a  repro- 
duction of  a  photograph  of  Sir  Henry 
which  had  been  taken  by  the  pursuer,  and 
of  the  copyright  of  which  the  pursuer  was 
the  registered  owner.  The  present  action 
is  brought  to  obtain  interdict  against 
further  publication  of  the  portrait,  and 
for  damages.  The  defence  of  the  publish- 
ing company  is  that  the  photograph  is 
not  the  property  of  the  pursuer. 

I  do  not  tnink  there  has  in  this  case  been 
any  controversy  as  to  the  law  governing 
property  in  the  copyright  of  photographs. 
That  law  has  been  laid  down  in  the  case 
of  B0VUM8  V.  Cooke  and  Others,  L.R.  [1908], 
2  K.B.  227,  which  the  Lord  Ordinary  has 
adopted  in  the  present  case,  and  I  agree 
with  his  Lordship  when  he  says  .  .  .  [qvxftea 
statement  of  law  by  Lord  Ordinary  given 
sivpra  in  rilbric]  ...  I  entirely  adopt  that 
general  proposition.  The  Lord  Ordinary 
has  applied  that  statement  of  the  law  to 
the  present  case,  with  the  result  that  he 
has  assoilzied  the  defenders.  From  his 
Lordship's  lon^  and  careful  opinion  the 
ground  of  his  judgment  may  be  taken  in  a 
single  sentence,  namely — "  I  hold  it  proved 
.  that  the  photograph  in  question  was  taken 
for  Mr  Snorter ;  tnat  he  is  entitled  to  the 
copyright  thereof ;  and  that  an^  agreement 
bv  him  to  give   up   the   copyright  of  the 

Enotograph  in  question  was  entered  into 
y  him  under  essential  error  induced  by 
the  misrepresentations  of  the  pursuer. 
Accordingly  the  Lord  Ordinary  held  the 
copyright  of  the  photograph  to  be  in  Mr 
Shorter  and  assoilzied  the  defenders.  I 
have  not  been  able  to  take  the  same  view 
as  his  Lordship. 

The  history  of  what  led  up  to  the 
matter  is  not  in  doubt.  It  was  known 
that  Sir  Henry^  Irving  was  coming  to  pay 
'a  visit  to  Edinburgh,  and  there  were  at 
least  two  if  not  more  persons  at  that  time 
Who  were  anxious  to  have  Sir  Henry's 
photograph  taken.  There  is  no  doubt  that 
Mr  Snorter,  who  had  to  do  with  the 
Sphere  newspaper,  was  anxious  to  publish 
a  photograph  of  Sir  Henry,  and  he  was 
also  undoubtedly  anxious  to  have  a  photo- 
graph of  which  he  should  own  the  copv- 
right.  It  is,  in  my  opinion,  satisfactorily 
proved  that  Mr  Shorter,  who  though  a 
friend  of  Sir  Henry  had  been  unable  to 
prevail  upon  him  to  give  a  sitting  for  his 
photogpraph  in  London,  seized  upon  the 
opportunity  of  his  being  in  Edinburgh  to 
have  his  photograph  taken.  It  is  also  quite 
certain  that  Mr  Crooke  wished  to  have  a 
photog^raph  of  Sir  Henry,  probably  he  an 
advertisement  of  his  own  powers  of  photo- 
graphy, and  he  was  willing,  probably  also 
as  an  advertisement,  to  take  the  photo- 
grsph  gratis,  and  to  give  a  copv  of  the 
photograph  so  taken  to  each  of  the  mem- 
bers 01  the  Pen  and  Pencil  Club,  he  having, 
it  seems,  done  the  same  thing  on  other 
occasions  with  regard  to  celebrities.     The 


result  of  all  this  was  that  arrangements 
were  made  for  Sir  Henry  going  to  sit 
for  Mr  Crooke.  There  is  some  controversy 
upon  the  letters  which  preceded  the  grant- 
ing of  that  sitting,  and  it  was  very  strongly 
Eressed  upon  the  Coprt  that  the  pursuer 
ad  gone  further  than  the  true  facts  war- 
ranted him  in  a  certain  letter  in  which, 
at  an  early  period  when  Mr  Shorter  applied 
to  him,  he  replied  that  arrangements  were 
already  in  train  for  Sir  Henry  giving  a 
sitting.  N^ow  I  am  bound  to  say  I  think  the 
pursuer's  letter  did  go  beyond  the  very 
strict  statement  of  facts,  but  I  do  not  think, 
for  the  purposes  of  this  case,  that  that  very 
much  mattered,  because  in  my  opinion  the 
result  was  that  Sir  Henry  Irving  came  to 
the  pursuer's  studio  well  Knowing  that  he 
was  to  be  photographed  for  more  persons 
than  one.  He  knew  he  was  going  to  be 
photographed  for  the  purpose  of  a  copy- 
right photograph  for  his  friend  Mr  Shorter. 
Nay  more,  if  it  had  not  been  for  his  friend- 
ship for  Mr  Shorter  I  think  that  it  is  more 
than  probable  Sir  Henry  would  have  given 
no  sitting  at  all.  At  the  same  time  he 
equally  well  knew  that  while  he  was  there 
he  was  going  to  be  photographed  with  a 
view  to  a  presentation  copy  of  his  photo- 
grO'Ph  being  given  to  the  members  of  the 
Fen  and  Pencil  Club,  and  he  knew  also  he 
was  going  to  be  photographed  for  Mr 
Crooke  so  far  as  copyright  was  concerned. 
Sir  Henry,  through  his  manager,  made  a 
very  proper  and  obvious  arrangement  that 
as  he  was  putting  himself  to  the  trouble 
of  being  photographed  like  that,  he  should 
be  allowed  first  of  all  to  have  a  veto  upon 
what  photographs  were  to  be  published ; 
and  secondly,  that  he  should  be  allowed 
to  have  copies  for  his  friends  at  so  much 
per-  copy.  All  that  was  arranged,  and 
accordingly  Sir  Henry  went  and  sub- 
jected himself  to  the  ordeal  of  the  camera. 
There  is  a  little  dubiety  as  to  which 
of  the  various  photographs  that  were 
thus  taken  was  precisely  taken  first.  I  do 
not  think  that  matter  can  be  cleared  up 
with  perfect  certainty.  In  the  pursuer^ 
books  the  photographs  were  put  in  a  certain 
order.  That  order  would  make  out  that 
the  large  photograph  which  is  said  to  have 
been  the  subject  of  piracy  was  taken  first. 
On  the  other  hand,  the  pursuer  himself 
said  that  he  thought  that  exceedingly  im- 
probable. I  am  bound  to  say  I  do  not 
think  the  question  is  one  of  importance. 
I  do  not  think  there  was  an  appropriation 
of  photographs  made  by  Sir  Henry  at  the 
time,  nor  that  he  said — "Now  this  time  I 
am  before  the  camera  the  photograph 
belongs  to  Mr  Shorter,  this  time  it  is  for 
the  Pen  and  Pencil  Club,  and  this  time  it  is 
for  yourself."  It  is  not  in  common-sense  to 
suppose  that  anything  of  that  kind  hap- 
pened. Sir  Henry,  like  any  other  sitter, 
would  be  very  anxious  to  get  the  sitting 
over  as  soon  as  he  could.  The  photographs 
were  taken,  and  the  particular  one  in  ques- 
tion was  taken  in  rather  an  unusual  man- 
ner, because  at  the  precise  moment  at 
which  Sir  Henry  sat  for  this  large  photo- 
graph he  was  operated  on  by  two  cameras 
at  once,  the  result  being  the  large  photo- 
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graph,  and  the  small  photograph  which 
was  afterwards  given  to  the  Pen  and  Pencil 
Club.  While  what  precisely  passed  in  the 
matter  of  time  in  the  photographer's  studio 
is  uncertain,  what  happened  afterwards  is 
perfectly  certain,  because  we  have  the  cor- 
respondence of  the  'parties  written  at  a 
time  when  there  was  no  question  of  this  or 
any  other  dispute.  On  10th  May  1001  Mr 
Crooke,  the  pursuer,  having  submitted  to 
Sir  Henry,  as  he  promised,  tne  whole  of  the 
negatives  of  the  photon-aphs  thus  taken, 
wrote  to  Mr  Shorter — "Sir,  I  am  herewith 
sending  you  the  two  negatives  of  Sir  Henry 
Irving,  of  which  you  can  buy  the  sole  copy- 
right, no  copies  having  been  printed  except 
two  of  each  for  himselr.  I  am  also  sending 
you  for  inspection  a  copy  of  the  picture 
taken  for  the  Pen  and  Pencil  Club.  My 
price  for  the  sole  copyright  and  possession 
of  the  two  negatives,  and  also  the  permis- 
sion to  reproduce,  if  you  wish,  the  full  length 
now  sent  for  your  inspection,  with  those 
Sir  Henry  Irving  is  reserving  for  himself,  if 
be  has  no  objection,  is  £5,  6s."  Mr  Shorter 
on  11th  May  VKA  wrote  to  Mr  Crooke  as 
follows :—"  Dear  Sir,  I  accept  your  terms, 
and  shall  be  glad  if  you  will  send  in  an 
account  for  five  guineas  to  cover  the  copy- 
right of  the  two  pictures.  I  am  also  glad 
or  your  permission  to  reproduce  the  one 
sent  to  the  Pen  and  Pencil  Club,  which  I 
actually  prefer."  That,  to  my  mind,  ended 
the  business.  It  was  an  offer  by  Mr  Crooke, 
for  the  sum  of  five  guineas,  to  give  up  the 
copyright  of  these  two  photographs,  and  it 
was  accepted  by  Mr  Shorter.  I  am  bound 
to  say  I  do  not  understand  what  the  Lord 
Ordinary  means  by  the  misrepresentation 
of  the  pursuer.  There  is  no  representation 
in  the  letter  at  aU.  His  Lordship  cannot 
call  representation  the  mere  statement  of 
fact  that  Sir  Henry  had  barred  the  publica- 
tion of  certain  of  the  negatives  altogjether. 
The  pursuer's  statement  was  that  Sir  Henry 
had  chosen  two,  that  the  pursuer  proposed 
to  keep  one  for  the  purposes  of  the  Pen  and 
Pencil  Club,  and  there  was  the  offer  of  the 
other  two  to  Mr  Shorter.  If  Mr  Shorter 
wanted  to  make  that  a  question  of  selection 
he  was  bound  in  his  letter  to  say  so.  Mr 
Shorter  did  not  kick  at  the  idea  of  the 
larger  one  being  reserved  for  the  Pen  and 
Pencil  Olub.  He  did  not  start  any  theory 
such  as  has  now  been  started,  which  is 
really  a  theory  of  there  having  been  a 
determinate  appropriation  at  the  time  Sir 
Henry  sat  in  front  of  the  camera.  If  that 
be  so,  it  seems  to  me  to  end  the  case,  the 
result  being  that  as  the  only  person  who 
paid  five  guineas  at  all  was  Mr  Shorter, 
who  for  that  sum  purchased  these  two  pic- 
tures, neither  of  wnich  was  the  one  in  ques- 
tion, the  copyright  must  be  in  the  pursuer, 
simply  because  nobody  else  paid  for  it. 

I  am  of  opinion  that  the  pursuer  is  entitled 
to  decree.  What  the  decree  is  to  be  is 
another  matter.  It  does  not  seem  to  me  a 
case  where  there  is  any  necessity  for  pro- 
nouncing interdict,  because  the  wrong  has 
been  done,  and  it  is  not  to  be  supposed  that 
the  picture  complained  of  will  again  be  re- 

Sroouced.    There  remains  the  question  of , 
amages.    We  have  evidence  that  suppos- 


ing a  newspaper  has  to  ask  a  photographer 
to  allow  a  picture  to  be  reproduced,  the 
ordinary_  price  would  be  from  half-a-guinea 
to  a  guinea.  Now,  here  there  has  been 
taken  what  is  called  "French  leave,"  and 
no  doubt  by  the  taking  of  "  French  leave" 
the  photographer  did  not  get  what  he 
generally  did  get — the  right  to  stipulate 
that  his  name  as  the  author  of  the  photo- 
graph should  be  put  in  a  conspicuous  posi- 
tion. But  then  the  damage  suffered  by  Mr 
Crooke,  the  pursuer,  seems  to  me  exceed- 
ingly small,  because  one  cannot  as  a  person 
of  common  sense  think  really  that  there  is 
a  g^at  deal  of  monev  in  such  copvri^hts. 
The  only  persons  likely  to  want  sucn  rights 
are  those  who  wanted  the  photographs  for 
themselves,  or  other  newspapers  who 
wanted  to  reproduce  it,  and  such  could 
probably  get  the  right  for  half-a-guinea  or 
a  guinea.  I  think  the  pursuer  will  be 
amply  remunerated  here  if  be  g^ts  an 
award  of  five  guineas. 

LoBD  KiNNBAB— I  agree. 

Lord  Pbahson— I  do  not  think  that  the 
parties  are  much  at  variance  either  as  to 
the  law  applicable  to  this  case  or  as  to  the 
more  important  facts  on  which  the  decision 
of  it  depends.  Xor  do  I  think  that  it  raises 
any  question  of  credibility  which  reaUy 
affects  the  merits.  But  i  am  imable  to 
agree  with  the  Lord  Ordinary  in  the  in- 
ferences which  he  draws  from  uie  evidence. 

I  assume,  and  I  do  not  doubt  that  pri- 
marily the  sitting  at  which  the  photographs 
in  dilute  were  taken  was  Mr  Shorter's 
flitting  in  this  sense,  that  he  and  he  onlj 
was  'Hhe  occasion"  of  that  sitting.  It  is 
true  that  some  twelve  years  before.  Sir 
Henry  Irving  had  given  what  was  r^arded 
as  a  promise  to  give  a  sitting  for  a  photo- 
graph to  be  supplied  to  the  members  of 
Uie  Pen  and  Pencil  Club.  But  that  had 
Iain  over  so  long  that  it  probably-  would 
have  lain  over  tor  some  time  further  had 
it  not  been  for  Mr  Shorter's  arrangement 
with  Sir  Henry  Irving  to  take  advantage 
of  his  visit  to  Edinburgh  to  gpve  the 
pursuer  a  sitting.  But  then  in  point  of 
lact,  and  as  things  turned  out,  it  became 
a  combined  sitting  (if  I  may  so  express  it); 
for  it  is  certain  that,  either  in  fulfilment 
of  an  old  promise  or  owing  to  Mr  Crooke's 
pressing  request  at  the  moment.  Sir  Henry 
Irving  consented  to  give  him  the  benefit  of 
a  sitting.  So  it  turned  out  to  be  not  only 
Mr  Shorter's  sitting  but  also  Mr  Crooke  s 
sitting ;  and  I  do  not  think  there  is  airjr 
foundation  in  the  facts  for  saying  that  Mr 
Crooke's  part  of  it  was  realiv  for  and  on 
behalf  of  the  Pen  and  Pencil  Olub  in  any 
other  sense  than  this,  that  Mr  Crooke 
intended  the  photograph  of  which  he  was 
to  be  the  proprietor  to  be  used  by  him 
prim&rilv  for  the  purpose  of  presenting 
copies  of  it  to  the  members  oi  the  club. 
This  intervention  of  Mr  Crooke  introduces 
this  peculiar  feature  into  the  case,  that  not 
only  was  the  sitting  to  be  a  joint  sitting, 
but  that  one  of  the  two  persons  interested 
in  it  was  the  artist  himself. 

Now,  on  that  stato  of  the  facts,  what  is 
to   be   the   tost  according  to   which  the 
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yarious  portraits  taken  at  that  sitting  are 
to  be  M>propriated  among  the  persons  in- 
terested;  and  by  what  criterion  is  the  right 
in  each  of  them  to  be  determined?  I  do 
not  favour  the  suggestion  that  that  is  to 
be  determined  by  the  order  in  which  the 
negatives  wek«  taken  in  point  of  time.  I 
do  not  doubt  that  the  parties  might  have 
so  arranged.  Or,  there  oeing  no  presump- 
tion that  the  first  taken  wul  also  be  the 
best,  they  might  have  agreed  that  the 
choice  among  the  portraits  taken  at  ttie 
sitting  should  he  with  the  prime  mover, 
Mr  Snorter,  or  with  Sir  Henry  Irving 
himself.  But  there  was  no  such  arrange- 
ment, and  indeed  I  do  not  suppose  that 
anyone  applied  his  mind  to  that  question 
at  the  time.  In  the  absence  of  any  arrange- 
ment, I  see  no  alternative  but  to  hold  that 
it  lay  with  the  pursuer  to  make  such 
apportionment  of  the  results  of  the  sitting 
as  ne  thought  fair  to  all  concerned ;  and 
while  he  may  have  kept  the  best  to  himself 
from  among  the  five  which  were  selected 
bv  Sir  Henry  as  being  "  admirable  ones," 
all  parties  were  in  the  first  instance  satis- 
fied with  the  apportionment,  and  as  be- 
tween Mr  Oroote  and  Mr  Shorter  the 
matter  was  closed  by  a  distinct  agreement 
embodied  in  letters,  by  which  Mr  Shorter 
accepted  the  copyright  of  two  out  of  the 
five  approved  portraits,  with  the  permis- 
sion to  reproduce  in  the^pAerethe  one  now 
in  dispute. 

On  the  remaining  parts  of  the  case  as 
to  Uie  alleged  misrepresentations  and  as 
to  amount  of  damages,  I  entirely  agree,  in 
what  your  Lordship  nas  said. 

Lord  M'liAJiKN  was  absent. 

The  Coiu:t  pronounced  this  interlocutor : — 
"  Recal  the  said  interlocutor  [of  July 
6,  1006] :  Find  it  unnecessary  to  dispose 
of  the  first,  second,  third,  and  fifth 
conclusions  of  the  simimons,  and  under 
the  fourth  conclusion  decern  against 
the  defenders  for  payment  to  the  pur- 
suer of  the  sum  of  Five  pounds  sterling 
in  full  of  the  claim  under  that  conclu- 
sion, with  interest  on  said  sum  at  the 
rate  of  5  per  centum  per  annum  from 
the  date  hereof  until  paid." 

Counsel  for  the  Pursuer  and  Reclaimer 
—  Younger,  K.C.— Morison.  Agents  — P. 
Morison  &  Son,  S.S.C. 

Counsel  for  the  Defenders  and  Respon- 
dents—Johnston, K.O.  —  O.  D.  Murray. 
Agents  — Fraser,    Stoddart,   ft   Ballingall, 


Tueiday,  June  26. 

SECOND   DIVISION. 

[Dean  of  Guild  Court, 
Edinburgh. 

M'ARTHUR  V.  MAGISTRATES  OF 
EDINBURGH. 

Burgh  —  Dean  of  Guild  —  "  Court  Open 
and  Accessible  to  the  Public" — Edin- 
burgh Municipal  and  Police  Act  1879  {42 
and  43  Vict.  cap.  caxjcccU),  tec.  5 — Edin- 
burgh Municipal  and  Police  (Amend- 
ment) Act  19Sl  (64  and  65  Viet.  cap. 
cxxjirvi),  see.  40. 

A  petitioner  sought  a  warrant  to 
erect  a  tenement  on  the  back  part  of 
the  back-g^reen  of  a  semi-detached  villa. 
The  only  access  to  the  tenement  was  to 
be  through  the  remaining  part  of  the 
back-green,  and  through  a  passage 
leading  therefrom,  along  one  side  of  the 
villa,  to  the  public  street. 

Held  {aff.  the  Dean  of  Guild)  that  the 
court  which  would  be  formed  out  of  the 
remainder  of  the  back-green  after  the 
erection  of  the  tenement,  would  not  be 
"open  and  accessible  to  the  public," 
and  so  would  not  be  a  court  as  defined 
in  sec.  5  of  the  Edinburgh  Municipal 
and  Police  Act  1879,  and  accordingly 
that  the  provisions  of  sec.  40  of  the 
Edinburgh      Municipal      and      Police 
(Amendment)  Act  1801,  requiring  the 
submission  of   plans   and   sections  of 
new  courts,  did  not  apply. 
Burgh  —  Dean    of   Guild  —  "  Tenement " 
—  Edinburgh    Mtmieipal    and    Police 
(Amendment)  Act  1801  (54  and  55  Vict, 
cap.   cxxxvi),  tee,  BO— Edinburgh  Im- 
provement and  Municipal  and  Police 
lAmendiment)  Act  1808  (66  and  67  Vict, 
cap.  eliv),  sec.  84,  tub-sec.  1— Edinburgh 
Corporation  Act  1000  (63  and  64  VUst. 
cap,  cxxxiii),  see.  80. 

The  Edinburgh  Municipal  and  Police 
(Amendment)  Act  180^  sec.  60,  as 
amended  by  the  Edinburgh  Improve- 
ment and  Municipal  and  Police  (Amend- 
ment) Act  1803,  sec.  84,  sub-sec.  7,  and 
the  Edinburgh  Corporation  Act  1000, 
sec.  80,  regulates  tne  open  space  re- 
c^uired  to  be  attached  to  houses,  and, 
tnter  alia,  provides  that  "in  the  case 
of  houses  in  tenements  intended  to  be 
occupied  or  used  as  fiats  or  separate 
dwelling^,"  any  open  space  in  front  is 
not  to  be  reckoned  as  part  of  the  open 
space  re<juired. 

A  semi-detached  villa  was  by  a  hori- 
«>ntai  partition  divided  into  two  dwell- 
ling-houses,  each  having  its  separate 
entrance. 

Held  that  it  was  not  a  house  "in 
tenements,"  and  accordingly  that  in 
reckoning  the  open  space  required,  the 
open  space  in  front  was  to  be  taken 
into  account. 

Opinion  per  the  Lord  Justice-Clerk 
that,  "speaking  generally,  the  word 
'tenement'  is  used  to  describe  a  build- 
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ing  containing  a  number  of  dwelling- 
houses   within    four  walls,   all    or   a 
number   of   them   having   a   common 
access  from  the  street." 
Burgh — Dean  of  OuUd—Bv/ilding  Regula- 
tions—Open  Sjmce  "  Used  Exclusively  in 
Connectton   with"    House  —  Edinburgh 
Municipal  and  Police  (Amendment)  Act 
1891  (54  and  55  Vict.  cap.  cicaxrvi),  sec.  50 
— Edinburgh  Improvement  artd  Muni- 
owai  and  Police  {Amendment)  Act  18B& 
(SB  and  57  Vict,  cap.  cliv.),  sec.  34,  sub- 
sec.  7 — Edinburgh  Corporation  Act  1000 
(03  and  64  Vict.  cap.  cxsMeiii),  sec.  80. 
The  Edinburgh  Municipal  and  Police 
(Amendment)    Act    1891,    sec.    50,    as 
amended  by  the  Edinburgh  Improve- 
mentand  Municipal  and  Police  (Amend- 
ment) Act  1808,  sec.  34,  sub-sec.  7,  and 
by  the  Edinburgh  Corporation  Act  1900, 
sec.  80,  provides  that  the  requisite  open 
space  attached  to  houses  shall  be  "per- 
taining to  and  used  exclusively  in  con- 
nection with  "  such  houses. 

A  petitioner  sought  a  warrant  to 
erect  a  tenement  on  the  bacic  part  of 
the  back-green  of  a  semi-detached  villa. 
Access  to  the  tenement  from  the  street 
was  to  be  obtained  through  a  passage 
at  one  side  of  the  villa,  and  through 
the  remaining  part  of  the  back-green. 

Held  (reverstng  the  Dean  of  Guild) 
that  the  petitioner  was  not  bound  to 
erect  a  fence  in  continuation  of   the 
side  wall  of  the  villa  so  as  to  separate 
the  passage  to  the  new  tenement  from 
the  back-g[reen  to  be  used  exclusively 
in  connection  with  the  villa. 
The  Edinburgh  Municipal  and  Police  Act 
1879  (42  and  ^  Vict.  cap.  cxxxii),  sec.  5,  de- 
fines "court"  as  including  "any  court  or 
passage  used  solely  for  foot-passengers,  and 
open  and  accessible  to  the  public  from  a 
street   or   private  street   and   forming   a 
common   access    to   lands    and    heritages 
separatelv  occupied." 

The  Edinburgh  Municipal  and  Police 
Amendment  Act  1801  (54  and  55  Vict.  cap. 
cxxxvi),  sec.  40,  provides — "Every  person 
who  proposes  to  lay  out  or  make  any  new 
street  or  court,  or  part  of  a  street  or  court, 
shall  give  notice  of  such  proposal  to  the 
Magistrates  and  Council,  and  shall  .  .  . 
submit  plans  and  sections  thereof  for  the 
approval  of  the  Magistrates  and  Council, 
and  such  plans  shall  show  the  levels  and 
widths  thereof,  its  intended  position  in 
relation  to  the  streets  nearest  thereto,  the 
intended  lines  of  drainage,  and  the  intended 
size,  depth,  and  inclination  of  each  drain, 
and  the  details  of  the  arrangements  pro- 
posed to  be  adopted  for  the  ventilation  of 
the  drains.  ... 

Section  50,  as  amended  by  section  34, 
sub-section  7,  of  the  Edinburgh  Improve- 
ment and  Municipal  and  Police  (Amend- 
ment) Act  1803  (56  and  57  Vict.  cap.  cliv), 
and  bv  section  80  of  tlie  Edinburgh  Corpora- 
tion Act  1000  (83  and  6i  Vict.  cap.  cxxxiii), 
Erovides^ — "Every  new  house  and  any 
uilding  altered  for  the  purpose  of  being 
used  as  a  house,  shall  nave  in  the  rear 
thereof  or  directly  attached  thereto,  and 


pertaining  to  and  used  exclusively  in  con- 
nection with  such  new  house  or  building 
altered  for  the  purpose  of  being  used  as  a 
house,  an  open  space  at  least  equal  to  three- 
fourths  of  the  area  to  be  occupied  by  the 
intended  house  where  such  house  is  not  of 
greater  height  than  three  storeys  .  .  .  Pro- 
vided always  that,  in  any  case  where  the 
thorough  ventilation  and  li^ht  of  any 
bouse  or  building  is  in  the  opmiou  of  the 
Dean  of  Guild  Court  otherwise  secured,  or 
under  other  special  circumstances,  the  said 
court  may  in  their  discretion  allow  the 
open  space  to  be  reduced  .  .  .  Provided, 
further,  that  from  and  after  the  passing  of 
this  Act  (1801  Act)  all  existing  houses  hav- 
ing any  open  space  adjacent  thereto  shall 
as  regards  such  open  sfiace  be  subject  to 
the  foregoing  provisions  of  this  section 
applicable  to  new  houses  to  the  extent  to 
which  such  open  space  is  available:  Pro- 
vided always  that  in  the  case  of  houses  in 
tenements  intended  to  be  occupied  or  used 
as  flats  or  separate  dwellings  having  an 
open  space  or  plot  in  front  thereof,  such 
open  space  or  plot  shall  not  be  reckoned  as 
part  of  the  open  space  required  to  be  pro- 
vided as  aforesaid." 

Alexander  M'Arthur,  painter,  proprietor 
of  a  house  34  Tower  Street,  Portobello, 
presented  a  petition  in  the  Dean  of  Guild 
Court,  Edinburgh,  in  which  he  called  as 
respondents  amongst  others  the  Lord  Pro- 
vost, Magistrates  and  Council  of  the  City 
of  Eidinburgh,  and  craved  warrant  to  build 
a  small  tenement  on  the  garden  ground 
behind  his  house  with  cement  footpath  and 
court  thereto.  No.  34  Tower  Street  had 
two  storeys,  and  formed  one-half  of  a  block 
of  two  semi-detached  villas.  The  other 
half  was  still  occupied  as  a  semi-detached 
villa,  but  No.  34  had  by  a  horizontal  parti- 
tion been  converted  into  two  dwelling- 
houses,  the  one  on  the  g^und  floor,  the 
other  on  the  floor  above.  Elach  had  its 
separate  entrance,  the  ground  floor  house 
retaining  the  old  entrance,  the  upper  floor 
having  its  entrance  by  an  outside  stair  at 
the  back.  In  front  of  the  house  there  was 
a  garden  plot,  and  at  the  side  of  the  house 
there  was  a  passage  leading  from  Tower 
Street  to  a  considerable  area  of  ground  be- 
hind the  house;  this  all  belonged  to  the 
petitioner.  The  proposed  tenement,  which 
was  to  consist  of  four  dwellings,  was  to  be 
built  on  the  backpart  of  the  ground  to  the 
back  of  No.  34.  The  only  access  was  to  be 
through  the  side  passage,  and  thence 
through  No.  34's  back-gfreen,  the  proposed 
court.  Both  the  fi-ont  plot  and  also  the 
ground  or  court  at  the  back  which  would 
remain  after  the  erection  of  the  new  tene- 
ment, extended  to  more  than  three^iuarters 
of  the  area  of  No.  .34. 

The  Lord  Provost,  Magistrates  and 
Council  appeai-ed  as  respondents,  and 
stated  amongst  others  objections  to  the 
following  effect: — (1)  That  the  petitioner 
proposed  to  form  a  'court'  within  the 
meaning  of  section  6  of  the  Act  of  1879 
in  .front  of  the  proposed  tenement,  and 
that  plans  and  sections  of  this  court  re- 
quired to  lie  submitted  to  and  approved  of 
by  the  Magistrates  and  Council  as  provided 
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by  section  40  of  the  Edinburgh  Municipal 
and  Police  Amendment  Act  1801,  but  that 
this  had  not  been  done  ;  and  (2)  that  if  the 
tenement  was  put  up  as  proposed,  the  open 
space  required  to  oie  left  for  the  existing 
house,  No.  84  Tower  Street,  would  be  cur- 
tailed below  the  area  required  by  the  Edin- 
burgh Municipal  and  Police  Acts. 

The  Dean  of  Guild  (Wilson)  on  22nd 
February  1006  refused  to  grant  the  warrant 
craved  and  sustained  the  Tatter  objection  of 
the  Magistrates. 

Note.—" ....  The  first  objectioii  put 
forwM^d  by  the  Magistrates  and  Council 
depends  upon  the  interpretation  of  section 
5  of  the  Edinburgh  Municipal  and  Police 
Act  1879,  in  which  the  word  '  court '  is 
defined  as  including  '  any  court  or  passage 
used  soleljr  for  foot-passengers,  and  open 
and  accessible  to  the  public  from  a  street 
or  private  street,  ana  forming  a  common 
access  to  lands  and  heritages  separately 
occupied.'  There  is  no  dispute  that  the 
petitioner  proposes  to  form  a  court  in 
front  of  the  proposed  tenement,  but  there 
is  a  dispute  as  to  whether  such  court  would 
be  a  court  within  the  meaning  above  given. 
If  it  is  a  court  within  that  meaning,  it  is 
certain  that  by  section  40  of  the  1801  Act 
the  petitioner  is  bound  to  submit  a  plan  of 
it  to  the  Magistrates  and  Council,  and  to 
get  their  approval.  The  Dean  of  Guild  is 
unable  to  talce  the  view  that  the  court  to 
be  formed  by  the  petitioner  is  one  within 
the  meaning  of  the  Edinburgh  Acts,  which 
requires  the  approval  of  the  Magistrates 
and  Council.  The  court  to  be  formed  by 
the  petitioner  will  undoubtedly  be  solely 
for  foot-passengers,  it  will  be  open  from  a 
street,  and  it  will  form  a  common  access  to 
lands  and  heritages  separately  occupied, 
but  it  will  not  be  accessible  to  the  public. 
The  petitioner  would  be  entitled  to  put  up 
a  gate  upon  the  passage  from  the  street  to 
the  area  behind  the  existing  house,  No.  ^ 
Tower  Street,  and  the  inhabitants  of  the 
proposed  new  tenement  would  be  entitled 
to  exclude  the  public  from  what  the  re- 
spondents say  will  be  a  court  which  requires 
tneir  approval  before  it  can  be  formed.  It 
therefore  appears  to  the  Dean  of  Guild  that 
the  court  proposed  to  be  formed  by  the 
petitioner  is  not  a  court  for  which  the 
petitioner  requires  to  get  the  approval  of 
the  Magistrates  and  Council. 

"  The  second  objection  insisted  in  by  the 
Magistrates  and  Council  ...  is  that  if  the 
proposed  tenement  is  erected  on  the  site  now 
proposed,  the  area  attached  to  and  in  rear 
of  the  existing  house,  34  Tower  Street,  will 
be  curtailed  below  what  is  required  as  open 
space  under  the  provisions  of  section  50 
of  the  Edinburgh  Municipal  and  Police 
Amendment  Act  1801,  as  amended  by  sec- 
tion 84,  sub-section  7,  of  the  Edinburgh 
Improvement  and  Municipal  and  Police 
Amendment  Act  1803,  and  by  section  80  of 
the  Edinburgh  Corporation  Act  1900.  The 
objection  really  amounts  to  this,  that 
although,  if  the  proposed  tenement  were 
erected,  there  would  be  su£Bcient  area  of 
open  space  in  rear  of  the  existing  house  to 
comply  with  the  requirements  of  the  Acts, 
that  area  will  not  Be  '  used  exclusively '  in 


connection  with  that  house,  as  it  will  form 
part  of  the  court  for  the.  proposed  tene- 
ment. It  appeared,  however,  to  the  Dean 
of  Guild  that  the  passage  from  the  street 
could  be  continued  up  to  the  proposed  new 
tenement  by  putting  up  a  fence  in  con- 
tinuation of  the  side  wall  of  34  Tower 
Street,  and  the  ground  immediately  in 
rear  of  34  Tower  Street  would  then  not  be 
used  as  part  of  the  court  of  the  proposed 
new  tenement,  but  would  be  used  exclu- 
sively in  connection  wiih  34  Tower  Street. 
The  area  thus  used  exclusively  in  connec- 
tion with  34  Tower  Street  would  satisfy 
the  requirements  of  the  Acts.  The  Dean 
of  Guild,  therefore,  gave  the  petitioner  an 
opportunity  of  amending  bis  plans  by 
snowing  a  fence  which  would  separate  the 
passage  to  the  new  tenement  from  the 
ground  to  be  used  exclusively  by  34 
Tower  Street.  The  petitioner,  however, 
refused  to  amend  his  plans,  and  on  the 
plans  as  now  before  the  Court  the  peti- 
tioner proposes  to  utilise,  in  connection 
with  the  new  building,  land  which  under 
the  Municipal  Statutes  must  be  used 
exclusively  in  connection  with  the  old. 
The  Dean  of  Guild  is  therefore  obliged 
to  sustain  this  objection  to  the  petitioner's 
plans.  .  .  ." 

On  8th  March  1006  the  petitioner  appealed 
to  the  Court  of  Session,  and  arg^ued — (1) 
No.  34  Tower  Street  was  not  a  tenement 
in  the  ordinary  sense  of  the  word,  which 
implied  a  number  of  dwellings  with  a 
common  entrance ;  it  must  be  taiken  in  this 
sense,  for  there  was  no  definition  in  the 
Municipal  Statutes.  That  this  was  the 
meaning  of  "  tenement"  was  confirmed  by 
the  references  in  the  Municipal  Acts  to  the 
duties  of  persons  living  in  tenements,  e.g., 
Edinburgh  Municipal  Act  1801,  section  62, 
and  Building  Rules  in  Schedule  annexed; 
Edinburgh  Corporation  Act  1000,  section 
80.  There  were  only  two  dwellings  in  No. 
34,  and  each  had  its  separate  entrance.  If 
it  were  not  a  tenement  the  plot  in  front 
could  be  reckoned,  and  was  sufiQcient  to 
fulfil  the  requirements  of  the  Acts  as  to 
open  space.  (2)  In  any  event  the  g^und 
at  the  Dack  fulfilled  the  statutory  require- 
ments. "Used  exclusively  in  connection 
with"  meant  that  more  than  one  house 
could  not  have  the  same  "open  space." 
The  new  tenement  would  admittedly  have 
sufiQcient  open  space  elsewhere.  The  erec- 
tion of  a  fence  was  not  necessary  and  would 
not  give  more  light  or  ventilation.  The 
statute  must  be  read  reasonably,  and  in 
view  of  its  object  to  provide  sufficient  light 
and  ventilation.  Counsel  for  the  petitioner 
was  not  called  upon  to  reply  to  the  objec- 
tion that  although  a  "court"  would  be 
formed,  plans  had  not  been  submitted  and 
approved. 

Argued  for  the  respondents— (1)  No.  84 
Tower  Street  was  a  "house  in  tenements" 
even  although  the  flats  had  separate  en- 
trances— Couper  V.  Surveyor  of  Maryhill, 
March  6,  1801,  18  B.  642  (the  Lord  Justice- 
Clerk  at  p.  644-5),  28  S.L.R.  454.  The  open 
space  in  front  could  therefore  not  be 
considered.  (2)  No.  34  would  no  longer, 
if    the    tenement    were    built,    have    its 
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back-green  "pertainine  to  and  used  ex- 
clusively "  by  Itself,  lor  the  petitioner 
had  declined  to  erect  the  necessary  fence ; 
ite  back-green  would  be  used  as  much 
or  more  by  the  new  tenement  as  by 
itself.  (3)  The  back-green  of  No.  34  woula 
by  the  erection  of  me  new  tenement  be 
made  into  a  "court"  within  the  meaning 
of  section  6  of  the  Act  of  1870 ;  plans  of  it 
should  therefore  have  been  submitted  to 
the  Magistrates.  The  Dean  of  Guild  was 
wrong  in  holding  it  wovild  not  be  "accessible 
to  the  public,"  Any  memijer  of  the  public 
would  be  able  to  walk  in ;  the  phrase  implied 
lack  of  physical  obstruction,  not  right  of 
access ;  that  would  give  the  words,  which 
applied  to  courts  opening  off  private  streets 
and  courts  on  private  ground  [Couper,  cU. 
aupra),  no  meaning. 

Lord  Justice-Clerk — It  is  certainly  a 
most  unfortunate  thing  that  one  of  the 
most  important  terms  with  which  we  have 
to  deal  in  this  class  of  case— the  term  "tene- 
ment"— is  not  defined  in  the  statutes  we 
have  to  deal  with.  We  are  accordingly 
obliged  to  take  the  term  in  the  sense  in 
which  the  word  is  used  in  ordinary  language 
at  the  present  day.  Taking  it  in  this  sense, 
I  am  clenrly  of  opinion  that  it  does  not 
include  any  building  such  as  the  existing 
house  at  34  Tower  Street.  It  appears  that 
one-half  of  this  house  is  still  usea  as  a  semi- 
detached villa.  The  other  half  has  been 
divided    into    two  dwellings,  one    on    the 

ground  floor  with  its  own  entrance,  and 
ae  other  on  the  upper  floor  with  a  separate 
entrance  by  means  of  a  stair  at  the  back. 
This  is  not  a  "tenement"  at  all  in  the 
ordinary   sense   of   the   word.      Speaking 

Senerally,  the  word  tenement  is  used  to 
escribe  a  building  containing  a  number 
of  dwelling-houses  within  four  walls,  all 
or  a  number  of  them  having  a  common 
access  from  the  street.  This  view  is  con- 
firmed by  the  references  in  the  various 
statutes  to  the  duties  of  the  persons  in- 
habiting the  tenement,  such  as  the  duty 
of  attending  to  the  cleaning  and  lighting 
of  the  common  entrance  and  stair.  Ithink 
it  would  be  absurd  and  an  abuse  of  language 
to  extend  the  meaning  of  the  word  tene- 
ment to  cover  a  buildmg  such  as  that  in 
question  in  the  present  action. 

The  Corporation  take  advantage  of  this 
appeal  to  raise  another  question — the  ques- 
tion, namely,  whether  uie  space  between 
the  iMick  of  the  existing  house  and  the 
front  of  the  proposed  new  building  is  a 
"court"  within  tne  meaning  of  section  5 
of  the  Act  of  1870.  I  am  of  opinion  that 
it  is  not.  All  that  the  petitioner  proposes 
to  do  is  to  build  a  house  on  his  bacK-^een. 
That  is  not  building  a  court  within  the 
sense  of  the  statute.  I  quite  concede  that 
it  is  a  question  of  degree,  for  I  can  conceive 
many  cases  of  buildings  being  erected  at 
the  back  of  other  houses  in  such  a  way 
that  the  space  between  the  houses  was  a 
court  in  the  sense  of  the  statute.  But  that 
is  not  so  in  the  -present  case.  I  do  not 
»?'??  *l;at  the  space  proposed  to  be  left 
at  the   back   of  34^Tower  Street  will  be 

open  and  accessible  V>  the  public."    In  a 


general  sense  the  terms  open  and  accessible 
may  be  applied  to  it,  but  it  is  not  open 
and  accessible  in  the  sense  of  the  statute 
— in  the  sense,  that  is,  that  members  of 
the  public  would  be  entitled  to  go  there 
as  a  matter  of  right.  Persons  might  be 
allowed  to  go  there  on  business,  as,  for 
instance,  for  the  purpose  of  delivering 
goods  or  visiting,  or  even  sanitary  inspec- 
tion, but  such  use  would  not  be  as  a  matter 
of  personal  right  to  members  of  the  public 
as  such.  Accordingly  on  this  point  I  agree 
with  the  judgment  of  the  Dean  of  GuHd. 

Lord  £xli.acht — I  am  of  the  same 
opinion.  As  to  the  point  last  argued,  I 
agree  with  the  Dean  of  Guild,  and  do  not 
think  it  necessary  to  add  anything.  As 
regards  the  other  point,  viz.,  whether  the 
building  in  question  falls  under  the  class 
of  "houses  lu  tenements  intended  to  be 
occupied  or  used  as  flats  or  separate  dwel- 
lings," I  shall  not  attempt  any  definition 
of  the  word  "  tenement.  All  I  need  say 
is  that  I  am  unable  to  assent  to  the  pro- 
position that  wherever  a  semi-detacned 
villa  is  divided  either  vertically  or  hori- 
zontally into  two  dwellings,  eacn  with  its 
own  entrance,  it  thereby  oecomes  a  tene- 
ment in  the  sense  of  these  statutes. 

£x)BD  Stormonth  Daruno  — I  agree 
with  your  Lordships  on  both  points  which 
are  necessary  to  be  decided  nere.  With 
regard  to  the  question  of  the  fence,  I  ttiink 
that  it  is  a  carping  objection,  because 
although  it  professes  to  deal  with  light 
and  ventilation  it  has  nothing  to  do  with 
either,  since  both  are  amply  secured  by 
open  spaces  in  front  and  behind. 

Lord  Low — I  am  of  the  same  opinion. 
As  regards  the  meaning  of  the  word  "  tene- 
ment in  the  provision  under  construction, 
I  have  no  doubt  that  what  your  Lordship 
in  the  chair  has  said  correctly  describes 
what  is  generally  meant  nowadays  in  Scotr 
tish  burghs  by  the  word  "tenement."  It 
might,  however,  be  better  that  we  should 
not  tie  ourselves  down  to  any  exact  defini- 
tion, because  there  may  possibly  be  build- 
ings not  having  a  common  entrance  which 
would  fall  within  the  category  of  tene- 
ments. I  am  quite  clear,  however,  that  in 
the  present  case  the  building  in  question 
is  not  a  tenement  within  the  meaning  of 
the  statutes. 

The  next  question  is,  whether,  there  being 
in  point  of  fact  sufficient  space  left  for  light 
and  ventilation,  it  is  necessary  in  order  to 
satisfy  the  precise  words  of  the  statute 
that  a  fence  should  be  put  up  to  make  it 
certain  that  the  area  be  used  "exclu- 
sively" in  connection  with  34  Tower  Street 
The  statutory  provision  requiring  a  certain 
open  space  to  be  attached  to  Mch  house 
is  designed  to  secure  in  the  public  interest 
thorough  ventilation  and  siifficient  light, 
but  it  IS  nevertheless  a  restriction  on  the 
use  of  private  property,  and  ought  to  be 
construed  and  administered  so  as  not  to 
impose  a  greater  burden  upon  proprietors 
than  is  necessary  to  attain  the  object  in 
view.  Here,  as  I  have  said,  the  space 
allowed  admittedly  satisfied  the  statutory 


Digitized  by  V^OOQlC 


M'ARhur 


ji^T  f^"""'*'"*''']   The  Scottish  Law  ReporUr.—  Vol.  XLIIl, 


731 


^  requirement,  and  the  suggested  fence 
\eould  serve  no  practical  purpose,  while 
it  would  put  the  proprietor  to  consider- 

'        able  expense. 

On  the  question  whether  the  space  would 
be  a  "court"  I  agree  with  your  Lordships, 

■        and  have  nothing  to  add. 

The  Court  pronounced  this  interlocutor  :— 
"Sustain  the  appeal,  and  recal  the 
said  interlocutor  [of  2l2nd  Feb.  1906] 
appealed  against:  EHnd  (1)  that  the 
court  proposed  to  be  formed  by  the 
petitioner  is  not  a  court  for  which  the 
petitioner  requires  to  submit  plans  for 
the  approval  of  the  Dean  of  G-uild  Court; 
(2)  that  the  presently  existing  house  at 
No.  34  Tower  Street  is  not  a  tenement, 
and  that  accordingly  in  determining 
the  open  space  required  to  be  attached 
thereto  the  petitioner  is  entitled  to  take 
into  account  the  open  space  left  in  front 
thereof,  and  is  not  restricted  to  open 
space  left  at  the  back  thereof ;  and  (3) 
that  the  petitioner  is  not  called  on  to 
erect  a  fence  in  continuation  of  the 
side  wall  of  34  Tower  Street :  Bemit  to 
the  said  Dean  of  Guild  to  grant  the 
lining  craved." 

Counsel  for  Petitioner  (Appellant)— A.  M. 
Anderson— J.  A,  Christie.  Agents — Bal- 
four &  Manson,  S.S.C. 

Counsel  for  Respondente — M'Clure,  K.C. 
— Kemp.    Agent— Thomas  Hunter,  W.S. 


Wednesday,  June  27. 

FIRST    DIVISION. 

A  V.  B. 

Eaopensea—Hitsband  and  Wife — Petition 
&y  Wife  for  Custody  of  Children—  Wife's 
Eoopenses—  Whether  Wife  Entitled  to 
Expenses  as  between  Party  and  Party  or 
as  between  Agent  and  Client — "Neces- 
sary "  Expenses. 

Held  that  as  the  expenses  incurred  by 
a  wife  in  a  successful  petition  for  cus- 
tody of  children  were  not  "necessary" 
expenses  which  a  husband  was  bound 
to  pay,  the  petitioner  was  only  entitled 
to  expenses  in  ordinary  form. 

Question  {per  Lord  Kinnear)  as  to  the 
rule  observed  in  awarding  a  wife  ex- 
penses in  a  consistorial  cause,  "whether 
the  principle  on   which  the  rule  was 
originally  cased,  namely,  that  since  a 
wile  has  no  means  her  justifiable  ex- 
penses must  be  paid   by  her  husband, 
should  be  applicable  to  the  case  of  a 
wife   having   a   considerable  separate 
estate." 
A.  wife  of  B,  presented  a  petition  for  the 
custody  of  the  pupil  children  of  the  mar- 
riage lietween  her  and  B,  under  section  5  of 
the  Guardianship  of  Infants  Act  1886,  and 
at  common  law.    Answers  were  lodged  by 
the  respondent,  and  these  were  followed 


by  certain  steps  of  procedure,  but  before 
a  proof,  which  nad  been  ordered,  had  been 
taken  the  respondent  lodged  a  minute  con- 
senting to  the  prayer  of  the  petition  being 
granted  with  expenses. 

On  the  minute  appearing  in  the  Single 
Bills,  counsel  for  the  petitioner  moved  for 
expenses  as  between  agent  and  client.  The 
respondent,  while  consenting  to  an  award 
of  expenses  in  ordinary  form  being  pro- 
nounced against  him,  opposed  the  motion. 
It  was  admitted  that  the  petitioner  was 
liferented  in  about  £50,000  of  separate 
estate,  and  that  the  respondent  was  a  man 
of  ample  means. 

At  advising — 

Lord  Pbe»idbnt— The  facte  here  are  that 
this  is  a  petition  by  a  lady  for  the  custody 
of  certein  children,  in  which  she  makes 
some  very  strong  avermente  against  the 
character  of  the  i-espondent.  At  first  the 
respondent  r listed  the  crave  of  the  peti- 
tion, but  afterwards  he  lodged  a  minute 
consenting  to  the  prayer  being  granted, 
and  the  sole  question  now  before  us  is 
whether  the  expenses  of  the  petitioner 
should  be  given  ner  as  ordinary  expenses 
or  as  expenses  as  between  party  and  agent. 
The  only  other  fact  in  ths  case  that  it  is 
necessary  to  mention  is  that  the  respondent 
is  a  man  of  ample  means,  and  that  the  peti- 
tioner, though  not  possessed  of  such  ample 
means  as  the  respondent,  yet  is  the  possessor 
of  a  separate  estate. 

I  have  looked  into  the  authorities,  and  it 
appears  to  me  that  the  only  ground  in  this 
class  of  case  for  awarding  expenses  as 
between  party  and  agent  instead  of  in  the 
ordinary  way,  is  for  the  purpose  of  avoiding 
circuity,  andi  by  circuity  I  mean  that  a  wife, 
having  recovei«d  expenses  awarded  to  her 
in  the  ordinary  way,  should  thereafter 
claim  and  receive  from  her  husband,  as  a 
debt  due  to  her,  the  difference  between  the 
expenses  awarded  to  her  as  between  party 
and  party  and  the  expenses  incurred  by  her 
as  between  party  and  agent.  To  avoidi  this 
circuity  the  Court  will  give  expenses  as 
between  party  and  a^ent.  The  test  in  all 
such  cases  therefore  is  this— were  the  ex- 
penses "necessary"  expenses  of  the  wife. 
Now,  it  has  been  settled  that  expenses  in- 
curred by  a  wife  in  a  petition  for  custody 
of  children  are  not  "necessary"  expenses 
(Fraser,  Husband  and  Wife,  i.  646},  so  I 
think  that  the  only  expenses  to  which  the 
petitioner  is  entitled  nere  are  expenses 
taxed  on  the  ordinary  scale. 

Lord  M'Laben — I  agree.  The  only  class 
of  cases  where  a  wife  ^ets  expenses  as 
between  agent  and  client,  instead  of  on  the 
more  moderate  scale,  are  such  as  were 
originally  consistorial  causes.  Now  an 
application  for  custody  of  children  is  not  a 
consistorial  cause,  but  is  an  appeal  to  the 
nobile  offlcium  of  the  Court,  and  the  proof 
of  this  is  that  the  case  does  not  originate  in 
the  Outer  House,  as  consistoritJ  causes  do, 
but  in  the  Inner  House.  This  then  is  not 
a  case  to  which  either  the  principle  or  the 
practice  of  awarding  expenses  in  con- 
sistorial causes  can  be  applied. 
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Lord  Kinnbar  —  I  am  of  the  same 
opinion,  and  agree  with  your  Lordship's 
exposition  of  the  principles  on  which 
expenses  as  between  agent  and  client  ore 
generally  allowed  in  consistorial  cases. 
The  case  cited  by  Lord  'Fraser—M'Aliater 
V.  Her  HttabaTid  (1762),  M.  4086;  Fraser, 
Husband  and  Wife,  vol.  i,  614  —  as  the 
foundation  of  the  whole  practice  was  that 
of  an  action  brought,  not  by  the  wife, 
but  by  the  wife's  law-agent  to  recover  the 
difference  between  the  expenses  which  he 
had  already  recovered  as  taxed  between 
party  and  party,  and  the  balance  of 
expenses  as  between  agent  and  client  still 
due  by  the  wife.  It  was  held  that  expenses 
incurred  by  the  wife  in  defending  her 
honour  or  safety  were  necessaries  for  which 
the  husband  was  bound  to  provide,  and  so 
the  claim  of  the  law-agent  was  sustained, 
and  as  your  Lordship  has  pointed  out  the 
Court  has  thought  it  expedient  in  such 
cases  to  avoid  this  circuitous  method  by 
giving  decree  for  expenses  as  between 
party  and  agent  in  the  first  instance.  But 
it  has  never  been  held  that  petitions  for 
the  custody  of  children  are  necessaries  for 
which  the  husband  is  bound  to  pay,  and 
Lord  Fraser  points  out  that  the  contrary 
has  been  decided  in  Ireland.  I  do  not  see, 
therefore,  that  the  rule  hitherto  followed 
in  consistorial  cases  is  applicable  to  the 
present.  Whether  the  prmciple  on  which 
the  rule  was  originally  based,  namely,  that 
since  a  wife  has  no  means  her  justifiable 
expenses  must  be  paid  by  her  husband 
should  be  applicable  to  the  case  of  a  wife 
having  a  considerable  separate  estate  is  a 
different  question  which  it  is  not  necessary 
to  decide. 

Lord  Pbarson— I  concur. 

The  Court  awarded  the  petitioner  ex- 
penses in  ordinary  form. 

Counsel  for  ttie  Petitioner  —  Dean  of 
Faculty  (Campbell,  K.C.)— Hunter,  K.C.— 
J.  O.  Jameson.    Agents— J.  &  J.  Boss,  W.S. 

Counsel  for  the  Respondent — Lord  Advo- 
cate (Shaw,  K.C.)— B.  S.  Home.  Agents— 
Carmichael  &  Miller,  W.S. 


Thursday,  July  5. 

SECOND  DIVISION. 

[Lord  Ardwall,  Ordinary. 
CBAWFOBD  AND  ANOTHER 
(OWNERS  OF  THE  S.S.  "  WAB- 
SAW")  V.  GRANITE  CITY  STEAM- 
SHIP COMPANY,  LIMITED 
(OWNERS  OF  THE  S.S.  "LINN 
O'  DEE"). 

Ship — Collision — Fog— Rules  to  be  Observed 
by  Vessels  Navigating  in  Fog — Regula- 
ttons  for  Preventing  Collisions  at  sea — 
Relation  of  Article  16  to  Articles  10,  21,  23. 
The  Ilegulations  for  Preventing  Col- 
lisions at  Sea  provide : — By  article  16 — 
That  a  steamer  in  a  fog  hearing  another 


vessel's  f og-sig^al  forward  of  her  beam 
shall  stop  her  engines  and  then  navigate 
with  caution.  By  article  19  —  'That 
when  two  steamers  are  crossing  with 
risk  of  collision  the  vessel  which  has 
the  other  on  her  starboard  side  shall 
keepout  of  the  other's  way.  By  article 
23— That  every  steam  vessel  directed  to 
keep  out  of  another  vessel's  way  shall 
on  approaching,  if  necessary,  stop  and 
reverse. 

The  steamer  "  Lann  o'  Dee,"  navi- 
gating in  a  fog,  heard  forward  of  her 
beam  and  upon  her  starboard  side  the 
fog-signal  of  an  unseen  steamer.  "The 
souna  seemed  gradually  to  "broaden," 
which  indicated  a  possibility  that  the 
vessel  from  which  it  proceeded  was 
crossing  the  course  of  the  "Linn  o'  Dee" 
from  storboard  to  port.  The  "Linno' 
Dee  "  stopped  her  engines  in  conformity 
with  article  16.  A  collision  took  place. 
Held  that  she  had  acted  rightly,  and 
was  not  bound  to  have  acted  upon 
article  23  and  reversed  her  engines. 

Opinions  that  while  all  the  articles 
are  to  be  read  together  so  far  as  prac- 
ticable, article  16  contains  all  the  obliga- 
tory directions  with  reference  to  speed 
in  fog,  and  is  imperative  so  long  as  the 
position  of  the  other  vessel  has  not  been 
ascertained  with  certainty. 
The  Regulations  for  Preventing  Collisions 
at  Sea  provide  as  follows  : — "  Article  16— 
Every  vessel  shall,  in  a  fog,  mist,  falling 
snow,  or  heavy  rainstorms,  go  at  a  moderate 
speed,  having  careful  regard  to  the  existing 
circtmistances  and   conditions.      A  steam 
vessel  hearing,  apparently  forward  of  her 
beam,  the  fog-signal  of  a  vessel,  the  posi- 
tion of  which  is  not  ascertained,  shall,  so 
far  as  the  circumstances  of  the  case  admit, 
stop  her  engines  and  then  navigate  with 
caution  until  danger  of  collision  is  over." 

Article  19  —  "  When  two  steam  vessels 
are  crossing,  so  as  to  involve  risk  of  colli- 
sion, the  vessel  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the 
way  of  the  other." 

Article  21—"  Where  by  any  of  these  rules 
one  of  two  vessels  is  to  keep  out  of  the  way, 
the  other  shall  keep  her  course  and  speed. 
Note.  —  When  in  consequence  of  thick 
weather  or  other  causes  such  vessel  finds 
herself  so  close  that  collision  cannot  be 
avoided  by  the  action  of  the  giving-way 
vessel  alone  she  also  shall  take  such  action  as 
will  best  aid  to  avert  collision.  (See  articles 
27  and  29.)" 

Article  23.— "Every  steam  vessel  which 
is  directed  by  these  rules  to  keep  out  of  the 
way  of  another  vessel  shall,  on  approaching 
her,  if  necessary,  slacken  her  speed  or  stop 
and  reverse." 

In  the  present  action  John  Wood  Craw- 
ford and  Duncan  M'Intyre,  shipowners, 
Leith,  registered  owners  of  the  steamship 
"  Warsaw,"  sued  the  Granite  City  Steam- 
ship Company,  Limited,  registered  owners 
of  the  steamship  "  Linn  o'  Dee,"  for  £300  as 
dami^es  sustained  by  the  "  Warsaw  "  in  a 
collision  with  the  "  Linn  o'  Dee."  A  cross 
action  at  the  instance  of  the  owners  of  the 
"Linn  o'  Dee"  aigainst  the  owners  of  the 
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"Warsaw"  was  before  the  Court  at  the 
same  time.  The  collision  took  place  on  the 
27th  of  August  1906  in  a  dense  fog,  about 
8*80  in  the  afternoon,  at  a  point  some  fe'n' 
miles  to  the  south-east  of  St  Abb's  Head. 

The  facts  of  the  case  are  fully  set  forth  in 
the  opinions  of  their  Lordships  infra,  and 
are  In-iefly  summarised  in  the  following 
passage,  which  is  taken  from  the  opinion 
of  the  iiord  Justice-Olerk  :— "The  facts,  as 
I  consider  them  to  be  established  by  the 
evidence,  are — (1)  That  when  both  the 
'Warsaw'  and  the  'Ldnno'  Dee'  were  in 
a  fog  which  made  it  impossible  for  a  view 
to  be  obtained  by  one  vessel  of  the  other, 
the  horn  of  the  'Warsaw'  was  heard  upon 
the  'Linn  o'  Dee's'  starboard  bow,  and 
was  responded  to ;  (2)  that  when  the 
'Warsaw's'  signal  was  heard  the  'Linn 
o'  Dee's '  engines  were  stopped ;  (3)  that 
when  the  vessels  came  into  view  of  one 
another  there  was  but  a  short  distance 
between  them,  and  the  'Warsaw'  was 
pointing  towards  the  starboard  side  of  the 
'Linn  o'  Dee;'  (4)  that  at  this  time  the 
way  was  nearly  off  the  '  Linn  o'  Deo ; '  (5) 
that  to  avoid  tne  collision,  or  prevent  her 
being  struck  amidships,  the  '  Linn  o'  Dee ' 
put  ner  engines  full  speed  ahead  and  her 
nelm  hard  a-port:  (6)  that  the  'Warsaw' 
continued  to  come  on  at  a  considerable 
speed — not  less  than  five  knots  an  hour — 
and  struck  the  'Linn  o'  Dee'  and  cut  clean 
into  her  in  a  slanting  direction  from  her 
starboard  Quarter  towards  her  port  side; 
(7)  that  at  tne  moment  of  contact  there  was 
none,  or  very  little  way  on  the  'Linn  o' 
Dee;'  (8)  that  the  'Warsaw'  had  been 
kept  at  a  considerable  speed  up  to  the  time 
of  the  vessels  sighting  one  another,  and 
that  when  she  struck  she  had  still  consider- 
able way  upon  her ;  (9)  that  the  blow  was  a 
direct  and  norizontal  blow,  and  not  a  blow 
by  the  sea  throwing  the  'Warsaw'  down 
upon  the  '  Linn  o'  Dee.' " 

On  9th  January  1906  the  Lord  Ordinary 
after  a  proof,  at  which  he  was  assisted  bv  a 
nautical  assessor,  pronounced  the  following 
interlocutor:  —  "Finds  that  the  collision 
which  took  place  between  the  steamship 
'Warsaw'  of  Leith  and  the  steamship 
'Ldnn  o'  Dee'  of  Aberdeen,  on  Sunday  the 
27th  August  1905,  was  caused  by  the  fault 
of  those  in  charge  of  the  steamship 
'  Warsaw '  in  navigating  the  said  vessel  at 
too  high  a  rate  of  speeid  in  a  dense  fog, 
and  in  not  stopping  and  reversing  her 
engines  when  it  became  apparent  from 
the  direction  of  the  sound  signals  coming 
from  the  'Linn  o'  Dee'  that  that  vessel 
-was  proceeding  in  a  direction  from  port 
to  starboard  of  the  'Warsaw' :  Finds  that 
those  in  charge  of  the  '  Linn  o'  Dee '  were 
not  to  blame  to  an^r  extent  for  the  said 
collision:  Therefore,  in  the  action  at  the 
instance  of  John  Wood  Crawford  and 
&nother,  the  owners  of  the  'Warsaw,' 
against  the  Oranite  City  Steamship  Com- 
pany, Limited,  the  owners  of  the  'Linn  o' 
l>ee,'  assoilzies  the  defenders  from  the  con- 
clusions of  the  action ;  and  in  the  action  at 
ttie  instance  of  the  Granite  City  Steamship 
Company,  limited,  against  John  Wood 
Crawford  and  another,  finds  the  defenders 


liable  to  make  payment  to  the  pursuers  of 
such  sum  as  snail  represent  tne  damage 
caused  to  the  pursuers  by  the  said  colli- 
sion." 

Opvnicm "The   collision   which   forms 

the  subject  of  the  present  action,  took  place 
about  63  miles  south-east  by  east  oi  the 
Bass  Bock.  The  'Warsaw'  was  proceed- 
infj  across  the  North  Sea  on  a  voyage  from 
Leith  to  Hamburg,  and  the  '  Linn  o'  Dee ' 
was  on  a  voyage  from  Libau  to  Bo'ness, 
but  not  having  been  able  to  take  observa- 
tions owing  to  the  weather  she  had  kept  a 
little  to  the  south  of  her  true  course  in 
order  to  enable  her  sooner  to  pick  up  lights 
or  landmarks  on  the  coast.  Prior  to  hear- 
ing each  other's  steam  whistles  the  courses 
of  the  respective  vessels  were  slightly 
angled  to  each  other. 

"On  the  day  of  the  collision  the  'Warsaw' 
prior  to  the  collision  had  passed  throiigh 
patches  of  fog  at  full  speed,  8  or  9  knots, 
with  no  lookout  on  the  forecastle  head, 
and  without  any  precautionary  measures 
to  prevent  collisions  with  vessels  which 
may  have  been  in  the  patches  of  fog,  and 
possibly  the  success  of  having  done  so 
without  an  accident  might  encourage 
those  in  charge  of  the  vessel  to  continue 
at  full  speed  longer  than  pmdent  men 
would  have  done  in  the  existing  foggy 
weather.  It  was  particularly  necessary 
for  the  'Warsaw'  to  go  at  a  low  rate  of 
speed,  inasmuch  as  she  nad  a  very  awkward 
deck  cargo  of  thirteen  horses  and  a  pony, 
which,  as  described  by  the  captain,  kept 
'stampeding'  about  the  deck  and  behaving 
like  'mad  things'  when  the  fog  whistle 
b^jfB'ii  to  sound. 

"  It  is  stated  by  the  master  of  the  '  War- 
saw'that  the  engines  were  slowed  down 
upon  their  entering  the  fog,  and  were 
stopped  as  soon  as  they  heard  distinctly 
a  whistle  from  the  vessel  which  proved  to 
be  the  'Linn  o'  Dee.'  The  captain  says 
that  when  the  fog  came  down  and  the 
engines  were  slowed,  the  'Warsaw'  was 
doing  about  4  or  5  knots  per  hour,  and  that 
they  were  going  at  this  pace  for  about 
fifteen  minutes,  till  about  3*35  p.m.,  and 
that  then  the  engines  were  stopped,  and 
he  and  the  other  witnesses  on  board  the 
'Warsaw'  say  that  the  result  of  the  slow- 
ing and  stopping  was  that  the  'Warsaw' 
was  practically  stationary  at  the  time  the 
collision  happened.  I  do  not  believe  this 
evidence.  "There  was  no  stopping  of  the 
engines  apparently  according  to  the  engine 
time  booK  till  3'36,  almost  immediately 
before  the  collision,  and  in  the  bridge  log 
book  there  is  nothing  said  about  the  engines 
being  stopped  at  all,  but  only  slowed,  and 
the  figure  opposite  that  entry  has  evidently 
been  tampered  with.  But  further,  as  I 
shall  have  occasion  to  point  out  afterwards, 
the  nature  and  direction  of  the  hole  cut  in 
the  '  Linn  o'  Dee '  by  the  '  Warsaw '  renders 
it  auite  impossible  that  at  the  time  of  the 
collision  the  'Warsaw'  could  have  been 
anything  like  stationary.  On  the  contrary 
it  would  seem  that  she  must  have  been 
going  at  about  5  or  6  knots  an  hour,  which 
would  be  explained  if  the  engines  were  not 
stopped  till  immediately  before  the  'Ldnn 
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o'  Dee'  came  in  sight.  Those  on  boai-d  the 
'Linn  o'  Dee'  state  that  the  'Warsaw' 
came  upon  them  at  a  high  rate  of  speed — 
at  least  6  knots  an  hour — and  that  the 
collision  became  inevitable  from  the  time 
the  vessels  sighted  each  other.  In  this 
last  point  those  on  both  vessels  are  ag^reed, 
for  tnose  on  board  the  'Warsaw'  also  state 
that  a  collision  had  become  inevitable  when 
they  saw  the  'Linn  o'  Dee,'  because  they 
state  that  she  was  bearing  down  on  them 
at  the  rate  of  6  or  6  knots  an  hour,  and  the 
captain  of  the  'Warsaw'  says  that  at  that 
time  the  'Linn  o'  Dee'  was  coming  at  a 
g^reat  rate  of  speed,  and  the  second  oiBcer 
says  that  the  'Linn  o'  Dee'  was  going  at 
the  rate  of  5  or  6  knots  an  hour,  and  mat 
the  '  Warsaw '  was  stopped  at  the  time  the 
collision  happened.  Ail  this  evidence  I 
entirely  disbelieve,  as   I   think  it  is  dis- 

g roved  by  the  actual  facts  of  the  collision, 
lut  on  the  showing  of  those  on  board  the 
'Warsaw'  themselves  I  think  that  the 
master  of  that  vessel  was  in  fault  in  not 
reversing  his  engines  as  well  as  stopping 
them,  as  he  says  he  did,  when  it  became 
evident  that  the  sound  signals  that  were 
heard  from  another  vessel  closing  and 
narrowing  on  the  'Warsaw's'  port  bow 
indicated  that  the  vessel,  which  proved  to 
be  the  '  Linn  o'  Dee,'  was  proceeding  in  a 
direction  from  port  to  starboard  of  the 
'Warsaw.'  Upon  such  indications  the 
engines  of  the  'Warsaw'  should  have  been 
at  once  reversed  and  the  way  taken  off  her, 
and  signal  (b)  article  15  of  tne  Regulations 
for  the  Prevention  of  Collisions  at  Sea 
should  have  been  sounded.  Such  pre- 
cautionarj'  measures  would  have  prevented 
the  collision,  and  the  hearing  ot  the  said 
signal  would  have  been  sufficient  intima- 
tion to  the  '  Linn  o'  Dee '  and  other  vessels 
navigating  in  the  vicinity  that  there  was  a 
vessel  stopped  with  no  way  through  the 
water.  In  these  circumstances  the  master 
of  the  'Warsaw'  was  not  entitled,  upon  the 
information  given  him  by  the  sound  signals 
narrowing  on  his  bow,  to  wait  till  he  saw 
the  other  ship  before  he  reversed.  In  these 
views  the  nautical  assessor  concurs. 

"lie master  of  the  'Warsaw,'  however, 
did  not  reverse,  and  he  did  not  take  such 
way  off  his  vessel  as  that  he  could  come  to 
a  standstill  after  the  other  vessel  whose 
whistle  he  had  heard  appeared  suddenly 
out  of  the  fog.  As  the  nautical  assessor 
says,  there  is  no  legal  rule  compelling  him 
to  do  so,  but  he  observes  that  if  a  master  of 
a  steamship  elects  to  proceed  through  a 
thick  fog  when  the  near  presence  of  another 
vessel  is  known  to  him,  his  speed  through 
the  water  should  be  so  regpilated  that  he 
can  stop  in  half  the  distance  he  can  see 
ahead.  In  m^  opinion  the  master  of  the 
'Warsaw'  being  anxious  to  run  up  to  his 
schedule  time,  and  being  afraid  oi  taking 
the  way  off  his  vessel  altogether,  with  the 
risk  of  getting  into  the  trough  of  the  sea, 
and  having  his  deck  carg^o  rolling  about 
and  possibly  breaking  their  legs,  took  his 
chance  of  going  through  the  fog  at  a 
greater  speed  than  he  was  entitled  to,  hav- 
mg  regard  to  the  safety  of  other  vessels, 
and  in  particular  of  the  vessel  whose  whistle 
he  bad  heard. 


"Turning  now  to  the  evidence  for  the 
'  Linn  o'  Dee,'  it  appears  that  early  in  the 
morning  of  the  Z7th,  when  the  weather 
began  to  get  hazy,  the  master  of  that  vessel 
at  once  placed  a  look-out  man  on  the 
fo'castle  head  in  order  that  vessels  might 
be  at  once  reported  in  time  to  prevent 
collisions.  There  was  every  indication  of 
caution  and  care  in  the  navigation  of  that 
ship  immediately  prior  to  the  collision 
when  they  passed  a  fleet  of  fishing  boats 
and  some  trawlers.  When  he  got  into  the 
fog  the  captain  gave  the  order  to  reduce 
speed  to  half-speed,  which  would  be  about 
three  knots  at  that  time,  and  then  shortly 
after,  hearing  a  bell  from  a  boat  on  the 
port  bow,  the  speed  was  reduced  to  slow, 
which  would  be  between  one  and  two 
knots  according  to  the  master.  That  rate 
was  continued  for  about  ten  minutes,  and 
then  the  first  whistle  was  heard  from  what 
afterwards  turned  out  to  be  the  '  Warsaw,' 
and  as  soon  as  the  first  whistle  was  heard 
the  engines  of  the  'Linn  o'  Dee'  were 
stoppedr,  and  remained  so  till  the  '  W^arsaw' 
loomed  in  sight.  The  'Linn  o'  Dee'  bad 
thus  practically  all  the  way  taken  off  her 
except  what  was  due  to  the  following  sea. 
The  master  of  the  'Linn  o'  Dee,'  who  of 
course  could  not  see  the  'Warsaw'  any 
more  than  they  could  see  him,  imagined 
from  the  direction  from  which  the  sound 
sisals  were  coming  from  the  '  Warsaw '  to 
him  that  they  were  becoming  broader  on 
his  starboard  bow,  and  that  uie  two  were 
passing  vessels,  as  indeed  they  very  nearly 
were,  and  that  they  would  pass  starboard 
to  starboard,  as  they  probably  would  have 
done  had  the  'Warsaw'  not  been  going 
at  an  excessive  rate  of  speed.  When  the 
'  Warsaw '  came  in  sight,  the  master  of  the 
'Linn  o'  Dee'  saw  that  his  onlv  chance 
of  avoiding  a  collision  was  to  go  full  speed 
ahead  and  put  his  helm  hard  to  port,  so 
as  to  send  nis  stem  away  from  the  bow 
of  the  'Warsaw,' and  this  manoeuvre  would 
have  been  successful  had  the  'Warsaw' 
not  been  going  at  an  excessive  rate  of 
speed,  or  if  the  'Linn  o'  Dee'  had  had 
some  way  on  her  before  the  engines  were 
ordered  ahead,  which  very  properly  she 
had  not,  as  I  have  already  explained.  Tlie 
result  was  that  the  engines  had  only  made 
a  few  revolutions  before  the  collision  took 
place,  and  these  were  insufficient  to  get  np 
such  way  as  to  escape  from  the  rapidly 
approaching  'Warsaw.'  It  is  clear  from 
the  evidence  that  with  the  amount  of  sea 
following  the  'Linn  o'  Dee'  it  would  have 
been  impossible  for  her  to  have  gone  astern 
before  the  lapse  of  some  time  had  she 
reversed  her  engines  and  attempted  that 
manoeuvre.  Indeed  it  is  plain  that  if  she 
had  attempted  to  do  so  it  would  have 
resulted  in  the  '  Warsaw '  cutting  into  the 
'Linn  o' Dee' amidships.  The  account  given 
by  those  on  board  the  'Warsaw'  of  wfaat 
the  '  Ldnn  o'  Dee '  did  shows  how  little  they 
were  capable  of  taking  in  the  situation  at 
the  time,  owing  very  probably  to  the  con- 
fusion they  had  just  been  in  with  their 
horses ;  for,  according  to  them,  the  '  Linn 
o'  Dee '  starboarded  her  helm,  thus  sending 
her  head  to  port,  and  thereafto:  porteS 
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her  helm  and  brought  her  into  coUiBion 
with  the '  Warsaw'  in  the  manner  described 
by  both  parties,  which  is  an  impossibility, 
considering  the  distance  the  vessels  were 
from  each  other,  and  the  length  and  ton- 
nage of  the  '  Linn  o'  Dee.' 

"It  is  noticeable  that  in  the  deposition 
made  by  the  captain  of  the  'Warsaw' 
before  the  Receiver  of  Wrecks,  he  savs  that 
in  his  opinion  the  cause  of  the  casualty  was 
the  dense  fog  and  the  '  Linn  o'  Dee '  star- 
boarding, and  that  it  mi^ht  have  been 
avoided  by  that  vessel  havmg  ported  her 
helm.  Now  it  is  proved  that  this  last  was 
exactly  what  the  '  Linn  o'  Dee '  did,  and 
further,  it  is  plain  that  if  the  'Warsaw' 
had  been  going  at  a  less  rate  of  speed  that 
manoeuvre  would  have  been  successful  in 
avoiding  the  collision  altogether.  The 
master  of  the  'Linn  o'  Dee,  on  the  con- 
trary, in  his  deposition  states  that  the 
cause  of  the  casualty  was  the  'Warsaw' 
being  navigated  at  too  high  a  speed,  and 
that  it  mi^t  have  been  avoided  by  that 
vessel  feeling  her  way  past  the  'Linn  o' 
Dee,'  as  was  required  in  such  weather. 
This  statement  is,  in  my  opinion,  in  accord- 
ance with  the  facts  of  the  case. 

"The  question  of  the  respective  speeds 
at  which  the  two  ships  were  being  navi- 
gated is,  in  my  opinion,  settled  by  the 
nature  of  the  injuries  which  each  vessel 
received.  The  nature  of  these  injuries  is 
very  well  shown  by  the  photographs  which 
have  been  lodged  in  process,  and  it  is 
sufficient  here  to  say  that  the  hole  in  the 
'Linn  o'  Dee'  is  20  feet  wide  along  her 
bulwark,  that  its  length  is  17  feet  0  inches, 
and  that  it  was  delivered  in  a  slanting 
direction  on  her  starboard  quarter.  It 
must  have  been  a  blow  delivered  with 
very  great  force,  and  but  for  the  propeller 
shaft  which  the  'Warsaw'  came  against 
in  cutting  into  the  'Linn  o'  Dee/  and 
which  is  a  piece  of  solid  iron  nine  or  ten 
inches  In  diameter,  it  is  apparent  that  the 
'  Warsaw '  would  have  sawn  the  stern  of 
the  '  Linn  o'  Dee '  right  off.  As  it  was,  the 
propeller  shaft  was  indented  and  discon- 
nected from  the  engines  by  the  blow  it 
received.  The  experts'  evidence  is  that  to 
make  a  cut  of  that  kind  the  'Warsaw' 
must  have  been  proceeding  at  from  five  to 
six  knots  through  the  water.  On  the  other 
hand,  the  injuries  to  the  'Warsaw'  were 
of  the  most  trifling  description.  The  only 
serious  indentation  was  in  her  stem  where 
it  had  struck  the  propeller  shaft  of  the 
'Linn  o'  Dee.'  Beyond  that,  on  the  star- 
board bow,  No.  2  plate  was  broken  and 
No.  3  plate  was  also  broken,  and  the  whole 
damage  done  took  no  more  than  an  hour 
to  repair. 

"Now  the  experts  say,  and  I  think  it 
stands  to  reason,  that  had  the  '  Warsaw ' 
been,  as  those  on  board  of  her  say  she 
-was,  at  a  standstill,  and  the  '  Linn  o'  Dee' 
had  come  scraping  across  her  stem  at  a 
speed  of  from  five  to  six  knots  an  hour, 
-which  they  also  allege,  the  'Warsaw's'  stem 
■would  have  been  deflected  to  starboard, 
and  instead  of  a  deep  direct  cut  into  the 
quarter  of  the  '  Linn  o'  Dee,'  the  whole  of 
£er  quarter  and  stem  would  have  been 


torn  away  in  a  ragged  fashion  to  her  very 
stern  post.  The  experts  for  the  'Linn  o' 
Dee,  whose  opinion  is  concurred  in  by  the 
nautical  assessor,  state  that  there  is  really 
no  doubt  that  the  'Warsaw's'  speed  was 
excessive  at  the  moment  of  the  collision, 
considering  the  foggy  weather  that  pre- 
vailed, and  that  the  'Linn  o'  Dee's'  head- 
way was  practically  so  small  as  to  be  of 
no  consequence.  This,  I  think,  settles  the 
matter. 

"  It  was  submitted  by  the  counsel  for  the 
'Warsaw'  that  the  'Linn  o'  Dee'  had 
broken  a  g^at  number  of  the  Regulations 
for  the  Prevention  of  Collisions  at  Sea, 
and  in  particular  Nos.  16,  10,  22,  and  23. 
With  regard  to  16,  I  am  of  opinion  that 
the  'Linn  o'  Dee'  observed  that  article, 
whereas  the  '  Warsaw '  did  not ;  while  with 
regard  to  articles  10,  22,  and  23  they  appear 
to  me  to  have  no  application  to  the  present 
case,  for  these  regulations  apply  only  to 
cases  where  the  party  who  ougnt  to  observe 
them  is  aware  that  they  are  applicable  to 
the  circumstances  in  which  he  finds  him- 
self, but  if  the  circumstances  are  such  that 
a  competent  seaman  exercising  care  could 
not  have  discovered  that  the  regulations 
were  in  fact  applicable,  a  ship  failing  to 
obey  one  of  these  regulations  is  not  deemed 
to  be  in  fault.  See  Baker  v.  The  Owners 
qfthe  '  Theodore  H.  Band,'  L.R.  12  A.C.  247; 
Windram  v.  Robertson,  7  F.  665 ;  and  '  The 
Ceto,'  L.E.  14  A.C.  670.  Now,  the  master  of 
the  'Linn  o'  Dee'  and  those  on  board  of 
her  thought,  and  in  my  opinion  were  not 
to  blame  in  supposing,  that  his  vessel  and 
the  'Warsaw'  were  passing  ships,  and 
indeed  they  very  nearly  were  so,  as  their 
courses  were  only  slightly  angled  to  each 
other,  and  the  whistles  from  the  'Warsaw' 
seemed  to  be  broadening  on  the  starboard 
bow  of  the  'Linn  o'  Dee.'  Then,  when 
they  did  find  that  they  were  crossing 
vessels,  it  is  proved  that  for  the  'Linn  a 
Dee'  to  have  stopped  and  reversed  would 
have  rendered  the  collision  absolutely 
inevitable,  whereas  by  adopting  the  man- 
oeuvre which  she  did  she  gave  herself  the 
only  chance  of  escape,  and,  as  the  result 
showed,  she  neaj:-ly  succeeded,  and  would 
have  succeeded  but  for  the  careless  navi- 
gation of  the  '  Warsaw '." 

The  owners  of  the  "  Warsaw  "  reclaimed, 
and  the  case  was  heard  by  the  Judges  of 
the  Second  Division  along  with  a  nautical 
assessor. 

Argued  for  the  reclaimers — The  "Linn  o' 
Dee'  was  in  fault  in  only  stopping  her 
engines.  Looking  to  either  general  con- 
siderations of  prudent  navigation  or  the 
regulations  she  ought  to  have  reversed. 
The  fact  that  the  "Warsaw's"  fog-signal 
was  heard  on  the  "Linn  o'  Dee's"  starboard 
side  was  consistent  with  two  possibilities — 
firstly,  that  the  "Warsaw"  was  a  passing 
vessel,  in  which  case  there  was  no  danger ; 
secondly,  that  she  was  a  vessel  crossing 
from  starboard  to  port,  a  case  of  danger. 
Of  the  two  alternatives,  assuming  them 
eqiially  probable,  it  was  the  duty  of  the 
"Linn  o  Dee"  to  act  upon  the  latter,  the 
law  being  that  a  vessel  must  always  assume 
that  the  more  dangerous  of  two  alternatives 
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will  happen.  But  in  this  case  the  latter 
was  far  the  more  probable,  the  "broaden- 
ing" of  the  sound  pointing  to  a  crossing 
vessel.  That  being  so,  the  "  Linn  o'  Dee 
was  under  article  19  bound  to  keep  out  of 
the  other's  way,  and  under  article  23  to 
reverse.  The  "  Ceto,"  14  App.  Cas.  670,  see 
Lord  Watson  at  688;  the  "Kirby  Hall," 
8  P.D.  71;  the  "John  Mclntyre,"  9  P.D.  135; 
the  "DordooTie,"  10  P.D.  6:  the  "Bbar," 
11  P.D.  25;  the  "Rmidane,^  1900,  82  L.T, 
828;  the  "  Cathay,"  1899,  81  L.T.  391.  The 
articles  were  all  to  be  read  together,  and 
19  and  23  were  not  superseded  in  fog  by 
article  Ift-the  "Merthyr,"  1808,  70  L.T.  676. 
But  even  if  article  16  alone  applied,  "navig- 
ation with  caution"  made  reversing  neces- 
sary. 

Argued  for  the  respondents— Article  10 
alone  applied  and  furnished  a  complete 
code  for  tne  giiidanceof  vessels  in  fog.  The 
second  para^aph  of  the  article  appeared 
for  the  nrst  time  in  the  Regulations  of  1897, 
a  fact  which  detracted  from  the  value  of 
decisions  prior  to  that  date.  Articles  10, 
21,  22,  23  could  obviously  only  apply  where 
the  relative  j)ositions  of  the  vessels  had 
been  ascertained ;  until  then,  compliance 
with  these  regulations  was  impossible.  See 
the  "Theodore  H.  Rand,"  12  A.C.  247; 
Taylor  v.  Burger  and  Another,  February 
15, 1808,  36  S.L.B.  398:  Windram  v.  Robert- 
son, May  23,  1005,  7  F.  666,  42  S.L.R.  602; 
Marsden  on  Collisions,  6th  ed.,  pp.  380,  381. 

Lord  Justice-Clerk— [^/fer  the  narra- 
tive of  f axis  aet  forth  above]— Holding  these 
facts  to  be  established  by  the  evidence,  the 
question  where  the  blame  lay  can,  I  think, 
be  easily  determined.  The  counsel  for  the 
"Warsaw"  maintain  that  when  the  "Linn 
o'  Dee"  noticed  the  sound  of  the  "War- 
saw's" horn  broadening  on  her  starboard 
bow,  she  committed  a  breach  of  the  regula- 
tions in  not  reversing  as  well  as  stopping 
her  engines.  I  am  unable  to  assent  to  that 
contention.  In  my  opinion  the  duty  of  the 
"  Linn  o'  Dee"  was  to  adhere  strictly  to  the 
directions  of  rule  16,  which,  for  the  first 
time  in  the  navigation  recitations,  speaks 
not  of  stopping  and  reversing,  nor  of  stop- 
ping or  reversing,  but  gives  a  very  distinct 
and  simple  order,  "shall  stop  her  engines." 
The  purpose  of  that  seems  to  be  to  stop_  as 
much  as  possible  all  sound  from  throbbing 
engines,  rush  of  water,  or  rush  of  air  created 
by  the  rapid  motion  of  the  vessel,  and  to 
give  opportunity  for  accurate  observation 
of  sound,  while  at  the  same  time  not  execut- 
ing any  manoeuvre  at  all  until  there  is  such 
certainty  as  to  the  situation  as  shall  make 
manceuvring  at  all  a  careful  act  in  itself, 
and  not  a  change  of  direction  or  speed 
done  blindly,  when  the  exact  position  of 
the  other  vessel  is  not  known.  We  are 
advised  b}r  the  nautical  assessor  that  it 
is  not  possible  to  ascertain  accurately  the 
direction  from  which  a  sound  is  coming, 
particularly  in  a  fog.  That  being  so,  my 
view  is  that  article  16  is  imperative  as  long 
as  there  is  not  certainty  as  to  the  position 
of  the  other  vessel  and  what  it  is  doing. 

The  "Warsaw"  further  maintains  that 
the  "  Linn  o'  Dee,"  immediately  before  the 


collision,  was  travelling  through  the  water 
at  several  knots  an  hour,  and  that  she  stu-- 
boarded  her  helm  first  and  then  {mrted 
when  too  late.  This  must  mean  that  those 
on  board  the  "Warsaw"  saw  that  the 
"Linn  o'  Dee"  was  put  on  a  starboard 
helm  and  then  changed  and  came  round  on 
a  port  helm.  It  seems  to  me  to  be  impos- 
sible that  those  on  board  the  "Warsaw" 
could  have  seen  anything  of  the  kind.  The 
distance  between  the  vessels  when  a  view 
was  possible  did  not  admit  of  any  such 
double  maucBuvre  being  executed,  and  if  it 
be  correct  to  hold  that  the  way  was  practi- 
cally off  the  "Linn  o'  Dee,"  then  it  was 
physically  impossible  that  this  double  man- 
oeuvre could  have  been  executed  in  the  cir- 
cumstances. I  am  satisfied  that  the  state- 
ments made  to  the  effect  that  starboarding 
followed  by  porting  took  place  aire  untrue. 
That  makes  i  tdiiflcult  to  accept  the  evidence 
given  by  those  on  board  the  "Warsaw"  as 
to  the  facts  of  the  occurrence  in  other 
respects. 

'The  allegation  of  the  "  Warsaw  "  that  the 
"Linn  o'  Dee"  was  going  several  knots 
through  the  water  at  the  time  of  the 
collision  is  also  in  my  opinion  quite  untrue. 
The  position  of  the  two  vessels  when  they 
came  in  sight  of  one  another  was  such  that 
if  the  "Linn  o'  Dee"  had  been  going  ahead 
at  some  speed  through  the  water  at  that 
time,  shecould  not  possibly  have  been  struck 
as  and  where  she  was.  But  the  real  evi- 
dence on  this  matter  is  conclusive.  The 
"Linn  o'  Dee"  was  loaded  with  timber  and 
had  a  deck  load.  The  effect  of  the  collision 
was  to  cut  clean  into  her,  throug^h  the  side 
plates,  decks,  and  timber  load,  and  to  strike 
against  her  ten-inch  propeller  shaft  with 
such  force  that  it  was  torn  from  its  heax- 
ings  and  sent  several  inches  laterally  to 
port.  (I  may  point  out  in  passing  that 
these  facts  are  quite  inconsistent  with  the 
view  that  the  "  Warsaw  "  was  lifted  by  the 
sea  and  thrown  down  upon  the  "  Linn  o' 
Dee.")  It  is,  I  think,  not  matter  for  doubt 
that  had  the  "Linn  o'  Dee"  been  ^ing 
through  the  water  at  a  speed  of  four  or 
five  knots,  as  is  alleged,  the  injuries  could 
not  have  presented  the  appearance  which 
they  did.  The  momentum  of  the  "  Linn  o' 
Dee"  would  necessarily  have  forced  the 
edges  of  the  stemmost  side  of  the  cut 
against  the  "Warsaw's"  port  bow,  and 
either  the  "Warsaw's"  plates  must  have 
given  way  or  the  edge  of  slice  cut  off  from 
the  "  Linn  o'  Dee "  towards  the  stem  must 
have  been  doubled  back  towards  the  stem, 
and  the  slice  more  or  less  pulled  off,  making 
the  gap  much  wider  than  the  width  of  the 
"Warsaw's"  stem  so  far  as  it  penetrated 
into  the  "Linn  o'  Dee."  The  fact  is,  that 
the  cut  was  practically  clean,  without  any 
turned-back  edge,  and  was  of  the  width  of 
the  wedge  which  made  the  cut,  and  that 
there  was  no  sig^n  of  violence  done  to  the 
port^bow  of  the  "  Warsaw." 

The  whole  evidence  points  to  the  way 
having  been  practically  off  the  "Linn  o' 
Dee,"  and  it  follows  necessarily  that  the 
way  on  the  "Warsaw"  must  have  been 
considerable. 

Considering  the  whole   case,  with   the 
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aid  of  the  advice  on  technical  matters 
obtained  from  the  nautical  assessor,  I  have 
no  difficulty  in  moving  your  Lordships  to 
accept  the  general  view  of  the  case  stated 
by  me  Lord  Ordinary. 

It  might  be  well,  as  suggested  by  one  of 
vour  Lordships,  to  vary  the  interlocutor 
by  deleting  the  words  "and  in  not  stopping 
and  reversing  her  engines,"  which  it  is  not 
necessary  to  nud  in  the  view  I  take  of  the 
case,  and  also  to  delete  the  words  "was 
proceeding  in  a  direction  from  port  to  star- 
board of  the  '  Warsaw,' "  and  to  substitute 
for  these  words  the  following,  "was  in  a 
position  near  to  the  '  Warsaw.  " 

Lord  Ktllacht — I  concur  in  the  opinion 
which  your  Lordship  has  just  delivered.  I 
have  also  had  an  opportunity  of  reading 
the  opinion  of  Lord  Stormonth  Darling, 
with  which  I  also  concur.  I  have  nothing 
to  add. 

LoBD  Stobmonth  DABLiNGk— I  agree  with 
the  Lord  Ordinary  that  this  collision  was 
caused  by  the  fault  of  the  "  Warsaw  "  alone, 
althou{jh  I  think  that  we  should  vary  his 
Lordship's  interlocutor  by  omitting  the 
words  "  and  in  not  stopping  and  reversing 
her  engines,"  and  also  by  substituting  (after 
the  words  "that  vessel")  the  words  "was 
in  the  immediate  neighbourhood  of  the 
'  Warsaw,'  "  for  the  words  "  was  proceeding 
in  a  direction  from  port  to  starboard  of  i  he 
'  Warsaw.' "  We  shall  thereby  lay  the 
findings  entirely  on  a  failure  to  observe 
the  loth  article  of  the  regulations,  which 
forms,  I  think,  their  true  basis.  The  whole 
controversy  seems  to  me  to  be  one  of  speed 
in  a  dense  fog. 

The  Lord  Ordinary  tells  us  that  he  dis- 
believes the  evidence  of  those  on  board  the 
"  Warsaw"  both  as  to  the  time  when  they 
say  her  engines  were  stopped  and  also  as 
to  the  speed  at  which  she  was  going  when 
the  collision  took  place.  His  Loi-dship 
also  substantially  accepts  the  story  of  the 
"  Linn  o'  Dee,"  both  as  to  her  engines  being 
stopped  when  the  whistle  of  the  "Warsaw 
^raa  first  heard,  and  also  as  to  the  "  Linn  o' 
Dee,"  when  the  "  Warsaw  "  loomed  in  sight, 
having  practically  "all  the  way  taken  off 
her  except  what  was  due  to  the  following 
sea."  It  would  be  difficult  for  a  court  of 
review  to  go  against  these  clear  indications 
of  the  opinon  of  the  judge  of  first  instance 
— difficult  in  any  case,  but  es{)ecially  so  in  a 
case  of  collision  at  sea.  But  it  seems  to  me 
that  the  real  evidence  in  the  case  supports 
the  Lord  Ordinary's  conclusion.  I  refer 
particularlv  to  the  distance  which  the  two 
ships  are  known  to  have  travelled  after 
they  loomed  out  of  the  fog,  and  to  the 
nature,  force,  and  direction  of  the  blow 
■*vhich  the  "Warsaw"  inflicted  on  the  star- 
board quarter  of  the  "  Linn  o'  Dee  "  as  con- 
trasted with  the  slightness  of  the  injury 
done  to  her  own  stem. 

Onie  main  argument  of  the  Solicitor- 
Qeneral  in  endeavouring  to  establish  fault 
on  the  part  of  the  "Linn  o'  Dee"  (either 
solely  or  jointly)  was  that  from  the  moment 
when  the  sound  of  the  "  Warsaw's  "  whistle 
indicated  that  she  was  on  the  starboard 
bow  of  the  "Linn  o'  Dee"  the  latter  was 
VOL,  xun. 


bound  to  treat  the  "Warsaw "as  a  cross- 
ing vessel,  and  therefore  her  own  duty  was 
to  keep  out  of  the  "  Warsaw's  "  way,  and 
when  approaching  her  to  stop  or  reverse. 
This  argument  involves  a  calling-in  of 
articles  19,  21,  and  23  as  supplementary  to 
article  10,  which  is  the  main  or  leading 
article  regulating  the  duty  of  vessels  in 
a  fog. 

Now  I  do  not  doubt  that  all  the  articles 
are  to  be  read  together  so  far  as  they  can 
be  so  read,  and,  accordingly,  that  it  may 
be  quite  right  to  read  article  16  along  with 
any  other  article  which  will  live  with  it. 
For  example,  the  note  to  article  21,  by  its 
reference  to  "thick  weather  or  other 
causes,"  shows  that  it  may  be  read  along 
with  article  16  when  the  emergency  arises 
to  which  it  refers.  But  it  is  equally  clear 
that  article  21  itself  cannot  be  so  read, 
because  that  would  involve  the  contradic- 
tion that  in  certain  circumstances  the 
same  vessel  was  both  to  stop  her  engines 
and  navigate  with  caution  and  to  keep  her 
course  and  speed.  The  truth  is  that  article 
16,  in  its  two  paragraphs,  seems  to  contain 
all  the  obligatory  directions  with  reference 
to  speed  in  a  iok.  It  deals  (1)  with  the 
case  of  a  vessel  finding  herself  in  a  fog 
without  knowing  of  any  other  vessel  near 
her,  in  which  case  her  duty  is  siinply  to 
go  at  a  moderate  speed,  and  then  (2)  with 
the  case  of  her  hearing  the  fog-signal  of 
a  vessel  apparently  forward  of  her  beam 
but  in  an  otuerwise  unascertained  position, 
in  which  case  her  duty  is  to  stop  her 
engines,  and  then  to  navigate  with  caution 
until  the  danger  of  collision  is  over. 
Plainly,  I  thinK  if  a  vessel  obeys  these 
directions  she  is  not  bound  to  act  as  if 
she  saw  the  other  vessel  and  knew  all 
about  her  exact  position.  It  is  an  acknow- 
ledged fact  (which  our  skilled  adviser 
corroborates)  that  sound  in  a  dense  fog 
may  be  very  misleading,  and  a  shipmaster 
who  governed  his  conduct  by  conclusions 
so  drawn,  instead  of  following  the  safe  and 
cautious  directions  of  article  16,  might  be 
very  much  to  blame. 

Holding,  therefore,  with  the  Lord  Ordi- 
nary, and  with  your  Lordship  in  the  chair, 
that  the  "  Linn  o'  Dee  "  did,  and  the  "  War- 
saw "  did  not,  observe  article  16  by  stopping 
his  engines  and  navigating  with  caution 
before  the  two  vessels  came  in  sight  of 
one  another,  and  holding  further  that  the 
final  manoeuvre  of  the  "Linn  o'  Dee"  in 

foing  full  speed  ahead  and  porting  her 
elm  was  the  best  thing  that  could  be 
done  in  the  circumstances,  and  would 
probably  have  succeeded  in  averting  the 
collision  if  the  speed  of  the  "Warsaw  had 
not  been  too  great,  I  cannot  hold  the 
"Linn  o'  Dee"  as  in  any  degree  to  blame  j 
and  I  am  for  adhering  with  the  slight 
variation  which  I  have  suggested.  It  is  a 
satisfaction  to  know  that,  so  far  as  the 
rules  of  good  seamanship  are  concerned, 
our  nautical  adviser  concurs  in  these  con- 
clusions. 

Lord  Low — This  is  a  case  of  considerable 
difficulty,  but  I  am  of  opinion  that  the  Lord 
Ordinary  was   right  in  holding  that  the 
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"Warsaw"  was  in  fault,  while  the  "Linn 
o'  Dee"  was  free  from  blame. 

In  the  first  place,  I  think  that  the  evi- 
dence of  the  "  Linn  o'  Dee  "  witnesses  must 
be  accepted  as  substantially  correct.  The 
Lord  Ordinary,  who  heard  the  evidence, 
believed  that  these  witnesses  were  speaking 
the  truth,  and  the  storv  which  they  told  is 
entirely  consistent  witn  the  real  evidence, 
and  in  particular  with  the  nature  of  the 
injuries  which  the  "Linn  o'  Dee"  and  the 
"Warsaw"  respectively  sustained.  The 
account  given  by  the  "Linn  o'  Dee"  wit- 
nesses is  that  that  vessel  was  proceeding 
with  her  engines  at  "slow,"  and  when  the 
"Warsaw's"  whistle  was  heard,  the  engines 
were  at  once  stopped.  Accordingly,  when 
the  "Warsaw"  was  sighted  some  five 
minutes  later,  the  "  Linn  o'  Dee  "  had  but 
little  way  upon  her — probably  between  one 
and  two  Knots  an  hour. 

On  the  other  hand,  the  evidence  of  the 
leading  witnesses  for  the  "Warsaw" — the 
master  and  second  officer— is  that  when 
the  whistle  of  the  "Linn  o'  Dee"  was 
heard  the  "Warsaw"  was  going  at  "  slow"; 
that  the  engines  were  then  stopped;  that 
when  the  "Linn  o'  Dee"  appeared  out  of 
the  fog—at  a  distance  of  aoout  400  feet — 
the  engines  were  put  full  speed  astern ; 
that  the  way  of  the  "Warsaw  was  thereby 
entirely  stopped  before  the  collision  hap- 
pened;  but  that  the  "Linn  o'  Dee"  came 
on  at  speed  and  struck  the  "Warsaw's" 
stem  with  her  starboard  quarter. 

Now  I  think  that  it  is  practically  certain 
that  that  account  is  not  true.    In  the  first 

Elace,  there  is  the  real  evidence  afforded 
y  the  nature  of  the  injuries  sustained  by 
the  vessels  respectively,  which  is  almost 
conclusive.  It  is  proved  that  these  in- 
juries were  entirely  inconsistent  with  the 
idea  that  the  "Warsaw)"  was  stationarv 
or  nearly  so  when  the  collision  occurred, 
while  the  "Linn  o'  Dee"  was  going  at  a 
high  rate  of  speed.  On  the  contrary,  the 
plain  inference  from  the  nature  of  the 
injuries  is  that  the  "Warsaw,"  when  going 
at  what  in  the  circumstances  was  excessive 
speed,  rammed  the  "  Linn  o'  Dee,"  and  that 
the  latter  vessel  was  going  thix>ugh  the 
water  so  slowly  that  her  motion  had  no 
appreciable  effect.  Further,  careful  con- 
sideration of  the  evidence  as  a  whole  leads 
me  to  the  same  conclusion.  In  particular, 
I  think  that  it  is  very  doubtful  if  the 
"Warsaw's"  engines  were  stopped  at  all 
until  the ' '  Lin  n  o  Dee"  was  actually  sighted. 
I  am  therefore  of  opinion  that  fault  on 
the  part  of  the  "  Warsaw  "  has  been  estab- 
lished. 

Before  leaving  this  branch  of  the  case, 
however,  there  is  one  argument  which  was 
strongly  pressed  by  the  Solicitor-General 
upon  which  I  think  it  right  to  say  a  few 
words. 

The  "Linn  o'  Dee"  witnesses  say  that 
the  whistles  given  by  the  "Warsaw" 
broadened  upon  her  (the  "  Linn  o'  Dee's  ") 
starboard  bow,  while  the  "Warsaw"  wit- 
nesses say  that  the  whistles  given  by  the 
"Linn  o  Dee"  narrowed  upon  her  (the 
"Warsaw's")  port  bow.  The  Solicitor- 
General  contended  that  that  proved  con- 


clusively that  the  "  Linn  o'  Dee  "  was  going 
at  a  greater  speed  than  the  "Warsaw. 
Now  the  "Warsaw"  was  steering  S.E.  by 
E.  and  the  "Linn  o'  Dee"  W.  }S.,  and  I 
think  that  it  is  the  case  that  if  the  vessels 
were  steering  their  courses  truly,  and  if  the 
"Linn  o'  Dee"  was  sailing  the  faster  of  the 
two,  the  sound  of  the  "Warsaw's"  whistle 
would  broaden  on  her  starboard  bow  while 
her  whistle  would  narrow  on  the  "War- 
saw's" port  bow.  The  inference  therefore 
which  tne  Solicitor-General  asks  us  to  draw 
from  the  evidence  as  to  the  apparent  direc- 
tion of  the  sounds,  might,  if  the  point  had 
been  raised  at  the  proper  time,  have  merited 
serious  consideration.  As  matters  stand 
however  I  do  not  think  that  we  are  in  a 
position  to  deal  with  the  argument  the  one 
way  or  the  other.  The  point  should  have 
been  put  to  the  witnesses  at  the  proof,  and 
if  that  had  been  done  the  apparent  broaden- 
ing of  the  sound  upon  the  "Linn  o'  Dee's" 
bow  might  have  turned  out  to  be  capable 
of  a  very  simple  explanation  apart  from 
the  respective  speed  of  the  vessels ;  indeed, 
it  is  not  difficult  to  figure  circumstances 
which  would  have  afforded  such  an  ex- 
planation. Further,  I  doubt  whether  in 
any  case  much  weight  could  have  been 
attached  to  the  impression  received  by 
those  on  board  the  "Linn  o'  Dee"  as  to 
the  precise  direction  from  whence  the 
sounds  came,  it  being  a  matter  of  common 
knowledge  that  sounds  heard  in  a  dense 
fog  are  extremely  misleading  and  difficult 
tolocate. 

There  remains  the  question  whether  the 
"Linn  o'  Dee"  was  not  also  in  fault.  It 
was  argued  that  when  the  whistle  of  the 
"Warsaw"  was  heard  upon  the  starboard 
bow  of  the  "Linn  o'  Dee,"  those  in  charge 
of  the  latter  vessel  were  bound  to  contem- 
plate the  contingency  that  (as  in  fact  turned 
out  to  be  the  case)  the  whistle  came  from  a 
crossing  ship.  The  "Linn  o'  Dee"  there- 
fore (it  was  contended),  whose  duty  it  was 
to  keep  out  of  the  way  of  a  ship  crossing 
her  from  starboard,  was  bound  in  terms  oT 
articles  10  and  23  of  the  regulations  not 
only  to  stop  her  engines  but  to  reverse 
until  she  was  brought  to  a  standstill.  Now 
we  were  advised  by  the  nautical  assessor 
(and  apart  from  that  advice  I  should  have 
come  to  the  same  conclusion)  that  rules  19 
and  23  did  not  come  into  operation  in  the 
circumstances,  but  that  the  rule  which 
applied  was  number  16.  If  that  be  the 
sound  view,  then  it  is  plain  that  the  "Linn  o' 
Dee"  was  not  in  fault,  because  she  followed 
precisely  the  direction  given  in  tibat  rule. 

The  Court  pronounced  this  interlocutor: — 

"  Refuse  the  reclaiming  note :  Vary 

the  said  interlocutor  reclaimed  against 

by  deleting  therefrom  the  words  'and 

in  not  stopping  and  reversing  her  en- 

fines,'  and  the  words  '  proceeding  in  a 
irection  from  port  to  starboard  of  tlie 
"Warsaw,"'  and  in  lieu  of  the  said 
second  deletion  inserting  the  words  *  in 
the  immediate  neighbourhood  of  the 
"Warsaw"':  With  the  above  altera- 
tions affirm  the  said  interlocutor  re- 
claimed against,  and  decern." 
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Counael  for  the  Reclaimers— The  Solicitor- 
General  (Ure,  K.O.) — Home.  Agents  — 
Beveridge,  Sutherland  &  Smith,  S.S.C. 

Counsel  for  the  Respondents  —  Scott- 
Dickson,  K.C. — Spens.  Agents  —  Boyd, 
Jameson,  &  Young,  W.S. 


iSaiurcfay,  JvXy  7. 

SECOND    DIVISION. 

SCOBIE   AND   OTHERS   v.   ATLAS 
STEEL  WORKS,  LIMITED. 

Comvany— Wvndvng-v^  —  PetMwn,   for 
Wtndvng^up  Order— "Just  and  Equit- 
able"—Petition    by   Individtud    Share- 
holders    wUhin     Six     Months     from 
Incorporation   and    before  any   Shar^ 
holders'  Meeting— Companies  Act  1862  (25 
and  26  Vict.  cap.  80),  sec.  70  (1),  (2),  (5). 
Section  70  of  the  Companies  Act  1882 
provides  that  a  company  may  be  wound 
up  by  the  Court  "(1)  whenever  the  com- 
pany^ has   passed  a  special  resolution 
requiring  the  company  to  be  wound  up 
by  the  Court;  (2)  whenever  the  com- 
pany does  not  commence  its  business 
within  a  year  from  its  incorporation, 
or  suspends  its  business  for  the  space 
of  a  wnole  year;  ...  (6)  whenever  the 
Court  is  of  opinion  that  it  is  just  and 
equitable  that  the  company  should  be 
wound  up." 

Less  than  six  months  after  the  in- 
corporation of  a  limited  company 
formed  for  -the  purpose,  inter  alia, 
of  working  a  patent  for  horse-shoes, 
three  preference  shareholders  pre- 
sented a  petition  under  section  70  (5) 
for  winding-up  by  the  Court,  averring 
that  the  patent  was  worthless,  that  no 
shoes  haa  been  manufactured,  that  the 
actual  cost  of  making  the  shoes  largely 
exceeded  that  estimated  in  the  pro- 
spectus, that  the  capital  had  all  oeen 
spent,  that  the  plant  was  insufficient, 
that  business  could  only  be  carried  on 
at  a  loss,  and  that  there  had  been  mis- 
management by  the  directors.  Answers 
were  lodged  by  the  company  explaining 
the  delay  in  commencing  business  and 
generally  denying  the  averments  of  the 
petitioners.  No  meeting  of  share- 
nolders  bad  ever  been  summoned  to 
consider  the  (question  of  winding-up. 
The  Court  dismissed  the  petition. 
Per  the  Lord  Justice-Clerk—"!  can 
conceive  of  a  case  of  such  a  petition  as 
this  being  granted  although  a  majority 
of  the  members  were  in  favour  of  the 
company  going  on,  because  there  might 
be  circumstances  in  which  we  should 
hold  that  it  was  just  and  equitable  that 
the  company  should  be  wound  up,  but 
that  could  only  be  after  the  domestic 
tribunal  of  the  company  has  exercised 
its  function,  which  here  it  has  not  yet 
done." 

Per     Lord     Stormonth     Darling  — 
"Where  a  petition  is  presented  under 


sub-section  6  of  section  79— that  is,  the 
'just  and  equitable'  head— it  will  re- 
quire a  very  strong  case  on  the  part  of 
the  petitioner  to  induce  this  Court  to 
interfere  when  the  case  contemplated 
in  sub-section  2  of  section  70  has  not 
arisen." 
The  Atlas  Steel  Works,  Limited,  was  on 
the  16th  December  1006  registered  and  in- 
corporated under  the  Companies  Acta  1862 
to  1900,  with  its  registered  office  at  Moore- 
park,  Renfrew.    The  capital  of  the  company 
was  fixed  at  £10,000  divided  into  6000  pre- 
ference shares  of  £1  issued  to  the  puolic 
and  6000  ordinaryshares  of  £1  each  taken 
by  the  vendors.    The  objects  for  which  the 
company  was  formed  were  to  acquire  the 
Atlas  Steel  Foundry,  Renfrew,  and  to  carry 
on  general  foundry  work,  also,  inter  alia, 
to  acquire  British  Patent  No.  0404  of  1004 
for  an  improved  method  of  making  horse- 
shoes.   The  consideration  payable  to  the 
vendors  was  £1600  cash,  being  the  price  of 
the  foundry  and  plant,  and  all  the  ordinary 
shares  in  the  company,  being  the  price  of 
the  patent.     The   minimum   subscription 
on  which  the  directors  were  entitled    to 
proceed  to  allotment  was  £2000,  and  they 
in  fact  proceeded  to  allotment  on  a  sub- 
scription of  £2007. 

On  9th  June  1006  Alexander  Scobie,  the 
late  works  manager  of  the  company,  68 
West  Regent  Street,  Glasgow,  and  two 
others,  all  being  preference  shareholders, 

g resented  a  petition  to  the  Court  under  the 
'ompanies  Acts  1862  to  1000,  and  specially 
under  the  Companies  Act  1862,  sees.  70,  Sli, 
02,  for  an  order  for  the  winding-up  of  the 
company  bv  the  Court.  They  stated — 
"A  prospectus  dated  15th  December  1005 
was  issued  inviting  the  public  to  subscribe 
for  the  preference  shares.  ...  In  said 
prospectus  the  following  statement  and 
certificate  appeared : — '  The  Atlas  Foundry 
was  acquired  in  the  winter  of  1904,  and 
since  then  has  been  put  into  thorough 
repair  and  the  furnace  into  complete  work- 
ing order  at  considerable  expenditure, 
afMr  which  experimental  work  was  carried 
on  making  horse-shoes.  The  work  was 
in  charge  of  Mr  Duncan  M'Neill,  steel 
works  manager,  who  has  for  many  years 
held  a  responsible  position  in  the  Mossend 
Steel  Company.  Mr  M'Neill  has  granted 
the  following  certificate :  —  "  The  experi- 
mental work  m  connection  with  the  casting 
of  steel  horse-shoes  at  the  Atlas  Foundry, 
Renfrew,  a  few  months  ago,  was  carried 
out  under  my  personal  supervision  and  in- 
structions. .  .  .  By  systematically  arrang- 
ing the  moulding,  the  cost  of  making  steel 
horse-shoes  complete,  ready  for  nailing  on, 
should  be  less  than  £8  per  ton,  melting  five 
tons  per  day,  and  if  the  moulders  can  deal 
with  ten  tons  per  day  (which  can  be  pro- 
duced from  the  same  furnace),  the  cost 
should  be  under  £7,  lOs.  per  ton.  From 
my  knowledge  of  the  wearing  capacitv  of 
steel  and  wrought  iron,  I  am  satisfied  that 
shoes  cast  in  steel  of  the  quality  produced 
at  the  experimental  tests,  will  wear  longer 
than  similar  hand-made  shoes  of  wrought 
iron." "...  After  sundry  testimonials  to 
the  quality  of  horse-shoes  made  in  the  said 
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experiments,  the  said  prospectus  proceeded 
to  state — "The  present  market  priceof  horse- 
shoes runs  from  £16  to  £20  per  ton  accord- 
ing to  size.  It  will  be  noted  that  the 
difference  between  the  price  of  makine 
the  patent  shoes  as  certified  b^  Mr  M'Neill 
and  the  selling  prices  is  considepable  and 
leaves  a  very  large  mara^n  for  profit  in 
working  the  undertaking.  . .  .  The  said  esti- 
mate ot  profits  is  based  on  totally  erroneous 
and  misleading  statements.  No  complete 
experiments  for  determining  the  cost  of 
manufacturing  horseshoes  were  made  bjr 
the  said  Duncan  M'Neill.  The  said  experi- 
ments by  him  were  in  smelting  only,  and 
no  experiments  were  made  by  nim  to  dis- 
cover the  cost  of  moulding,  dressing,  and 
finishing,  which  constitute  a  very  large 
item  in  ascertaining  the  cost  of  turning 
out  the  finished  article.  So  far,  however, 
as  the  said  experiments  show  the  cost  of 
manufacturing  horse-shoes,  they  indicate 
that  the  said  estimate  falls  far  below  the 
actual  cost.  The  five  cwt.  of  finished  shoes 
manufactured  in  the  said  Duncan  M'Neill's 
experiments  cost  about  £40.  The  said 
Duncan  M'Neill  was  not  qualified  to  con- 
duct said  experiments.  He  was  incorrectly 
described  in  said  prospectus  as  a  steel  works 
manager,  being  a  foreman  smelter  in  the 
employment  of  the  Mossend  Steel  Com- 
pany. His  only  experience  was  in  smelt- 
ing. Further,  the  said  Atlas  Foundry  is 
incapable  of  finishing  more  than  one  ton  of 
shoes  per  day,  as  not  more  than  this  quan- 
tity ot  steel  can  be  dried  in  the  stoves. 
The  small  quantity  of  horse-shoes  manu- 
factured in  said  foundry  since  the  company 
acquired  it  cost  at  the  rate  of  about  £w 
per  ton.  The  company  therefore  cannot 
carry  on  business  as  manufacturers  of 
horse-shoes  except  at  a  heavy  loss.     The 

ftatent  acquired  by  the  company  is  be- 
ieved  to  oe  worthless.  No  advantage 
is  to  be  derived  from  manufacturing 
horse-shoes  under  it,  and  since  the  com- 
pany was  formed  no  attempt  has  been 
made  to  use  it.  The  principal  object  of 
the  said  company,  which  was  to  manu- 
facture horse-shoes  under  said  patent,  has 
therefore  failed.  The  petitioners  believe 
that  the  promoters  of  the  company  never 
had  any  expectation  that  the  work  pro- 
posed would  be  carried  on.  The  plant  is 
quite  inadequate  for  dealing  with  a  sufft- 
cient  quantity  of  steel  to  make  \vork  in  the 
foundry  profitable.  To  supply  suiBcient 
plant  to  enable  the  company  to  deal  with 
the  weight  of  shoes  referred  to  in  the 
certificate  granted  by  the  said  Duncan 
M'Neill,  and  quoted  in  the  prospectus, 
would  involve  an  outlay  of  at  least  £2000. 
Further,  the  o£Qce  in  the  foundry  is  supplied 
with  neither  furniture  nor  books.  Since 
work  was  begun  at  the  foundry  all  that 
has  been  done  has  been  the  casting  of  six 
steel  ingots  of  about  22  cwts.  each,  and  the 
making  of  1  cwt.  of  horse-shoes.  The  com- 
pany has  now  ceased  to  do  business,  and 
the  directors,  to  whose  number  the  vendors 
have  now  been  added,  have  closed  the 
fotindry  and  dismissed  all  the  employees 
at  it  except  the  petitioner  Alexander 
Scobie,  who  is  the  works   manager,  and 


two  watchmen.  The  sum  subscribed  for 
the  preference  shares  was  £2007.  Of  this 
tbere  is  a  sum  of  £174,  5e.  outstanding  for 
unpaid  calls,  which  are  believed  to  be  irre- 
coverable. £1600  was  to  be  paid  to  t^e 
vendors.  The  sum  left  is  inadequate  to 
pay  expenses  of  fiotation,  which  have  been 
estimated  at  £150,  material  and  plant 
purchased  by  the  company  at  the  price  of 
about  £400,  which  is  mostly  unpaid,  and 
the  wages  bill  paid  and  incurred  to  the 
company's  employees  of  over  £900.  No 
return  has  yet  been  obtained  for  the  woric 
done  in  the  foundry,  and  should  such 
return  be  received  it  could  only  amount 
to  about  £40.  The  company  has  therefore 
insufiScient  funds  to  discnarge  its  liabilities. 
If,  however,  all  the  assets  of  the  companv, 
including  the  foundry  itself,  were  torth- 
with  realised  there  would  still  be  an  avail- 
able balance  for  the  shareholders.  The 
petitioners  believe  that  in  their  negotia- 
tions with  the  said  company  the  said 
vendors  used  such  misrepresentations  as  to 
the  equipment  and  value  of  said  foundry 
that  repietition  of  the  price  paid  therefor 
may  be  claimed  from  them,  and  in  p«^ 
ticular  that  the  vendors  represented  uiat 
they  had  expended  £1500  in  acquiring  and 
providing  plant  and  furnishings  for  said 
foundry,  the  fact  being  that  the  sum  so 
expended  did  not  by  much  exceed  half  of 
said  sum.  It  is  therefore  desirable  that  an 
official  liquidator  should  be  appointed. 
The  directors  are  not  carrying  on  the 
management  of  the  company  in  compliance 
with  tne  provisions  of  the  Companies  Acts, 
and  in  particular  no  register  of  members  is 
kept  at  the  registered  office.  No  books  are 
kept  at  the  registered  office,  and  all  letters 
addressed  to  the  company  are  re-addressed 
by  the  post-office  to  the  office  of  the  vendor 
...  at  45  Renfleld  Street,  Glasgow.  The  pre- 
sent secretary,  Colin  Wilson,  is  a  clerk  in 
the  office  of  Messrs  Lindsay,  Meldrum,  & 
Oatts,  the  companys'  solicitors,  who  are 
also  the  vendors'  solicitors.  Mr  Oeorge 
Adamson,  chemist,  Govan,  was  originally 
appointed  by  the  vendors  secretary  of  the 
company  at  a  salary  of  £2,  lOs.  per  week, 
but  was  never  allowed  to  take  up  tiie 
duties  of  secretary.  Be  drew  said  salary 
until  the  beginning  of  May  1S06,  when  he 
resigned.  He  frequently  applied  for  the 
company's   books,   but  though  they  were 

Si-omised  to  him  he  did  not  receive  them, 
[eantime  the  said  Colin  Wilson  acted  as 
secretary.  In  these  circimastances  the 
petitioners  are  dissatisfied  with  the  manage- 
ment of  the  company.  The  petitioners 
are  all  preference  snareholders  in  the  com- 
pany and  subscribed  for  shares  on  the 
laitn  of  the  said  erroneous  statement  in 
the  prospectus.  ..." 

Answers  were  lodged  by  the  Atlas  Steel 
Works  (Limited),  who  denied  the  peti- 
tioners' averments  and  averred  that  the 
capital  was  not  exhausted;  that  the  pur- 
pose had  not  failed,  it  having  been  under- 
stood that  the  company  was  not  to  begin 
manufacturing  horse-shoes  on  a  large  scale 
until  a  favourable  opportunity  offered ; 
that  the  patent  was  a  valuable  one;  that 
the  cost  of  the  experimental  work  was  no 
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criterion  of  what  the  running  cost  would 
be  in  normal  conditions ;  and  that  there 
was  no  cause  to  complain  of  the  orig^ 
and  management  of  the  company. 

Argued  for  the  petitioners — This  was  a 
case  where  it  was  "just  and  equitable" 
that  a  winding-up  order  should  be  pro- 
nounced. The  company  being  commerci- 
ally insolvent,  there  yet  remained  sufiBcient 
assets  to  return  something  to  the  share- 
holders— in  re  European  lAfe  Aaauraruse 
Society,  L.B.  (1869),  9  %.  122 ;  the  objects  of 
the  company  had  failed — in  re  AmcUga- 
maUdSyndvcate,[lSSn]2C)aL.«KlO\  the  patent 
could  not  be  worked  to  advantage  —  im. 
re  Coolgardie  Consolidated  Gold  Mines 
(Limited),  1897,  76  L.T.  269.  The  vendors 
here  controlled  the  company,  making  it 
useless  to  refer  the  matter  to  a  meeting  of 
shareholders  and  rendering  this  petition 
necessary— in  re  The  Varieties  (iMnited), 
[1898]  2  Ch.  235 ;  compare  also  Pirie  v. 
Steuiart,  June  28,  1904,  6  F.  8i7,  41  S.L.B. 
686.  At  anyrate  the  petition  should  be 
continued  and  an  inquiry  ordered  into  the 
financial  position  of  the  company  and  the 
value  of  the  patent. 

Argued  for  the  respondents  —  Inquiry 
would  be  as  harmful  as  winding  up,  and 
winding  up  by  the  Court  was  out  of  the 
question,  until  at  any  rate  the  matter 
had  been  brought  up  at  a  meeting  of  share- 
holders, the  proper  forum  for  the  settlement 
of  the  domestic  differences  of  a  company — 
in  re  Langham  Skating  Rink  Company, 
5  Gh.D.  609;  Symington  v.  Symingtowt 
Quarries  {Limued),  November  21,  1906, 
8  F.  121  {per  Lord  President),  p.  129,  43 
S.L.B.  157. 

LoBD  JnsTiCB-CLKBK— It  seems  to  me 
quite  out  of  the  question  to  g^rant  this  peti- 
tion as  it  stands.  Mr  Bartholomew  asked 
us  as  an  alternative  to  order  an  inquiry 
into  the  statements  made  in  the  petition. 
But  it  is  for  the  company  to  take  the  first 
step  and  to  ascertain  the  wishes  of  the 
members  in  the  usual  wa^.  I  can  conceive 
of  a  case  of  such  a  petition  as  this  being 
granted  although  a  majority  of  the  mem- 
bers were  in  favour  of  the  company  going 
on,  because  there  might  be  circumstances 
in  which  we  should  hold  that  it  was  just 
and  equitable  that  the  company  should  be 
wouna  up,  but  that  could  only  be  after  the 
domestic  tribunal  of  the  company  has  exer- 
cised its  function,  which  here  it  has  not  yet 
done.  It  is  not  suggested  that  the  company 
has  taken  any  steps  in  the  matter,  and 
until  it  has  we  cannot  think  of  interfering. 
Then  it  is  suggested  that  this  petition  ought 
to  be  hung  up  pending  the  ascertainment 
of  the  wishes  of  the  members.  I  must  say 
that  I  sympathise  with  what  Mr  lippe 
said  as  to  the  disastrous  effect  which  tnat 
course  would  probably  have  on  the  pros- 
pects of  the  company.  A  new  petition  can 
be  brought  at  any  time.  On  the  whole 
matter  1  think  that  this  petition  should  be 
dismissed,  and  I  move  your  Lordships 
accordingly. 

LoKD  Kyixachv  — I  am  of  the  same 
same  opinion.  I  make  no  attempt  to  lav 
down  any  geuerail  rule.    I  think  it  enough 


to  say  that,  having  regard  to  the  whole 
circumstances,  we  ought  not,  in  my  opinion, 
to  entertain  this  petition. 

Lord  Stormomth  Darlino — I  also  con- 
cur, and  would  also  refrain  from  laying 
down  any  general  ruleon  the  construction  M 
clause  79  of  the  statute.  I  confine  myself 
to  saying  that  where  a  petition  is  presented 
under  sub-section  5  of  section  79— that  is, 
the  "just  and  equitable"  head— it  will  re- 
quire a  very  strong  case  on  the  part  of  the 
petitioner  to  induce  this  Court  to  interfere 
when  the  case  contemplated  in  sub-section 
2  of  section  79  has  not  arisen. 

That  being  the  case  here,  Mr  Bartholo- 
mew has,  I  think,  failed  to  show  that  we 
would  be  justified  in  taking  the  case  out  of 
the  jurisdiction  of  the  "  domestic  tribunal" 
(as  it  has  been  called)  which  the  statute 
contemplates. 

Lord  Low — I  am  of  the  same  opinion. 
It  seems  to  me  that  in  the  circumstances  it 
would  not  be  just  and  equitable  to  order 
the  winding  up  of  the  company. 

The  Court  refused  the  prayer  of  the  peti- 
tion. 

Counsel  for  the  Petitioners  —  Bartholo- 
mew.   Agent — Henry  Robertson,  S.S.C. 

Counsel  for  the  Respondents  —  Lippe. 
Agents— Erskine  Dods  &  Rhind,  S.S.C. 


Wednesday,  June  27. 

SECOND    DIVISION. 

[Lord  Salvesen,  Ordinary. 
BROWN  V.  FRASER. 

Rmaration  —  Wrongous  Information  — 
Privilege  —  Malice  —  Probable  Cause  — 
Facts  and  Circvmistancea  Inferring 
Malice  —  Whether  Malice  Neceaaarily 
Antecedent— Relevancy. 

A,  a  plasterer,  brought  an  action 
against  B,  a  builder,  for  damages  for 
false  information  having  been  given 
to  the  police  leading  to  bis  arrest 
and  trial  for  theft  in  the  following 
circumstances : — B,  in  order  that  A 
might  do  certain  plaster  work  for  him, 
employed  him  to  make  according  to  a 
plan  belonging  to  B  five  cornice  moulds. 
These  A  made  with  his  own  zinc,  but 
with  B's  wood  as  a  backing.  He  did 
not,  however,  he  averred,  follow  the 
plan,  as  it  had  been  departed  from  and 
was  worthless.  B  paid  for  making  the 
moulds,  but,  as  A  averred,  not  for  the 
zinc,  of  which  B  was  aware.  Having 
been  dismissed  b^  B,  A,  admittedly 
to  cause  inconvenience,  removed  the 
moulds  and  plan,  and  wrote  falsely 
stating  that  he  had  burnt  them,  adding, 
"You  are  at  liberty  to  give  me  in 
charge  for  theft  if  you  fancy  you  have 
a  case." 

B   informed   the   police,  but,    as    A 
averred,  maliciously  withheld  the  fact 
that  the  zinc  was  his.    A  was  arrested 
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and  tried  for  theft,  but  acquitted,  and 
averred  that  the  iuformation  was  eiven 
in  answer  to  the  challenge  in  his  letter 
or  in  retaliation  for  a  small-debt  sum- 
mons which  bad  been  served  at  his 
instance. 

'Held  that   facts   and   circumstances 

inferring   antecedent    malice    did   not 

require    to    be   averred,  and  that  the 

action  was  not  irrelevant,  and  an  issue 

including  malice  and  want  of  probable 

cause  allowed. 

JamesBrown,  plasterer,  Edinburgh,  brought 

an   action   against   James    Smith   Eraser, 

builder,  in  which   he   sought   to   recover 

damages   suffered   by  him    owing   to  the 

defender  having  given    false  information 

to  the  police  leading  to  his  having  been 

arrested  and  tried  for  theft. 

The  nature  and  substance  of  the  pursuer's 
averments  sufficiently  appear  from  the 
opinion  of  the  Lord  Ordinary  (Saxveshn), 
who  on  22nd  May  1906  approved  of  an  issue 
as  amended,  which  included  malice  and 
want  of  probable  cause. 

(ypinion. — "  The  pursuer  in  this  case  was 
apprehended  and  subsequently  tried  on  a 
charge  of  theft,  alleged  to  have  been  made 
against  him  by  the  defender.  He  was 
acquitted ;  and  he  now  brings  this  action 
to  recover  damages  against  the  defender 
in  respect  of  the  false  information  which 
led  to  the  public  exposure  necessarily  in- 
cident to  such  a  trial.  As  the  action  is 
not  one  of  sland^  but  is  laid  entirely  on 
the  information  given  to  the  authorities, 
it  is  plain  that  malice  and  want  of  prob- 
able cause  must  go  into  the  issue,  and  the 
contrary  was  not  seriously  contended  by 
the  pursuer's  counsel. 

"'The  defender  awied  that  the  action 
should  be  dismissed  on  the  grounds  (1) 
that  there  was  no  relevant  averment  of 
facte  from  which  malice  could  be  inferred ; 
and  (2)  that  the  pursuer's  own  averments 
disclosed  that  the  defender  did  not  act 
without  probable  cause.  If  the  defender 
is  right  in  either  of  these  propositions  it 
follows  that  the  action  must  oe  thrown  out. 
"The  articles  said  to  have  been  stolen 
consisted  of  five  cornice  moulds  and  a 
plan.  These  moulds  had  been  made  by 
the  pursuer  in  order  to  enable  him  to  do 
certain  plaster  work  on  the  defender's 
employment,  and  the  plan  had  been  handed 
to  him  in  order  that  he  mi^ht  make  the 
moulds  in  accordance  therewith.  The  pur- 
suer says,  however,  that  the  plan  was 
departed  from  and  was  treated  as  value- 
less. As  regards  the  cornice  moulds  the 
pursuer  avers  that  they  were  made  by 
nim  at  his  own  expense,  of  materials  pur- 
chased by  him  out  of  his  own  funds. 
This  statement  is  plainly  inaccurate,  be- 
cause the  account  No.  7  of  process  (the 
genuineness  of  which  was  admitted)  shows 
that  the  pursuer  charged  and  was  paid  for 
the  cost  of  making  the  zinc  moulds.  The 
'horsing'  or  wooden  backing  of  the  zinc 
moulds  seems  also  to  have  been  made 
from  materials  belonging  to  the  defender ; 
but  there  remains  the  substantial  aver- 
ment— which  is  said  to  have  been  ad 
mitted   by  the   defender   in  the  evidence 


which  he  gave  at  the  trial  in  the  police 
court^that  the  zinc,  which  formed  the 
most  valuable  part  of  the  moulds  so  far 
as  the  materials  were  concerned,  was  pur- 
chased by  the  pursuer  out  of  his  own  funds. 
It  is  rather  a  nice  question,  in  these  cir- 
cumstances, in  whom  was  the  property  of 
the  moulds,  but  I  have  little  douot  that  the 
defender  on  paying  for  the  price  of  the  zinc 
would  in  a  civil  action  have  been  found 
entitled  to  them. 

"  While  the  pursuer  was  still  using  these 
moulds  his  employment  was  suddenly  ter- 
minated by  the  defender.  The  pursuer 
resented  his  dismissal,  and,  as  his  own 
post-card  shows,  determined  to  put  the  de- 
lender  to  as  much  inconvenience  as  possible 
by  removing  the  moulds.  When  ne  'was 
written  to  by  the  defender  to  return  them 
he  admitted  having  removed  them  with 
that  object,  and  falsely  added,  '  I  cannot 
now  return  them,  for  I  made  firewood  of 
them  on  Tuesday  morning.  You  ar«  at 
liberty  to  give  me  in  charge  for  theft  if  you 
fancy  you  have  a  case.  This  I  question." 
The  defender  thereupon  gave  information 
to  the  police,  which  resulted  in  the  pur- 
suer's apprehension  and  trial  on  a  charge 
of  theft  of  the  cornice  moulds. 

"I  cannot  but  think  that  the  pursuer's 
conduct  was  highly  improper,  and  that  the 
post-card  which  he  wrote  to  his  former 
employer  was  just  the  kind  of  communi- 
cation which  was  likely  to  lead  the  latter 
to  take  extreme  measures.  But  the  ques- 
tion here  is  not  with  regard  to  the  pursuer's 
conduct,  but  with  regard  to  the  defender's ; 
and  if  the  pursuer's  version  of  the  facts  be 
accurate — as  I  must  assume  at  this  stage— 
I  think  the  defender  acted  both  maliciously 
and  without  probable  cause.  According  to 
this  version  the  defender  knew  that  part 
of  the  materials  of  the  cornice  moulds  nad 
been  paid  for  by  the  pursuer.  He  knew 
further  that  however  unwarranted  the 
removal  of  the  moulds  might  be  from  a 
civil  point  of  view,  there  was  no  question 
of  theft  in  the  ordinary  sense ;   and  the 

Eursuer  alleges  that  the  information  which 
e  gave  to  the  police  was  by  way  of  retalia- 
tion to  the  small-debt  sumcbons  with  which 
he  was  served  on  the  6th  of  November  at 
the  pursuer's  instance ;  or  (what  seems 
more  likely  on  the  defender's  averment)  in 
answer  to  the  challenge  contained  in  the 

Fursuer's  post-card.  At  all  events  there  is, 
think,  room  for  the  view  that  the  infor- 
mation was  given  not  in  the  hvnajidie  beli^ 
t^at  a  crime  had  been  committed  against 
the  defender,  but  for  the  double  purpose  of 
punishing  the  pursuer  and  of  recovering 
through  the  action  of  the  police  authorities 
the  possession  of  property  the  right  to 
whicn  would  have  bieen  properly  deaJt  with 
in  a  civil  proceeding.  The  pursuer  says 
further  that  the  defender  mahciously  with- 
held foom  the  police  the  fact  that  portions 
of  the  moulds  were  the  pursuer's  property; 
and  that  after  he  had  given  his  explanation 
of  the  matter  it  was  disregarded  by  the 
authorities  because  of  the  insistence  by  the 
defender  in  the  charge  of  theft.  On  these 
averments  I  think  there  is  at  least  room 
for  the  view  that  the  defender  acted  mali- 
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ciously  and  without  probable  cause ;  and  I 
am  unable  to  support  the  contention  of 
the  defender's  counsel  that  the  mere  fact 
that  the  prosecution  was  proceeded  with 
bv  the  authorities,  after  the  pursuer's  ex- 
planation had  been  obtained,  is  sufficient 
proof  that  the  defender  acted  with  prob- 
able cause.  The  case  appears  to  me  closely 
to  resemble  that  of  Denfiolm  v.  Thomson, 
October  22,  1880,  8  R.  31,  18  S.L.R.  11,  in 
which  the  Second  Division,  after  a  proof, 
held  that  sufficient  had  been  established  to 
entitle  the  pursuer  to  damages. 

"I  have  not  overlooked  tne  fact— which 
was  much  pressed  in  ar^ment — that  there 
was  no  dispute  as  to  the  property  of  the 
plan  being  in  the  defender,  and  that  it  had 
been  improperly  removed  by  the  pursuer. 
There  is  nothing,  however,  in  the  pursuer's 
averments  to  suggest  that  it  was  feloni- 
ously removed — which  indeed  would  be  out 
of  the  question  if  it  were  (as  he  says)  value- 
less, _  and  had  been  so  treated  by  both 
parties.  It  was  not  included  in  the  requests 
which  the  defender  made  for  the  return  of 
the  articles  removed,  and  I  cannot  but 
think  that  it  plays  a  very  subordinate  part 
in  the  story.  I  nave  therefore  come  to  the 
conclusion  that  I  cannot  refuse  the  pursuer 
an  issue ;  and  I  shall  approve  of  the  issue 
lodged,  with  the  insertion  at  the  proper 
place  of  the  words  '  maliciously  and  with- 
out probable  cause." 

The  defender  reclaimed,  and  argued— (1) 
There  was  no  averment  of  facts  and  circum- 
stances from  which  malice  could  be  inferred. 
In  order  to  show  malice,  facts  and  circum- 
stances extrinsic  from  and  antecedent  to 
the  matter  in  question  must  be  averred 
and  proved — Canvpbell  v.  Cochrane,  Dec- 
ember 7,  1905,  8  F.  205,  43  S.L.R.  221.  (2) 
The  pursuer's  own  averments  showed  that 
the_  defender  in  giving  information  to  the 
police  did  not  act  without  probable  cause. 

Counsel  for  the  respondent  were  not 
called  upon. 

LoBD  JusncB-CLBBK— The  facts  stated 
by  the  pursuer  do  not  indicate  any  very 
substantial  case.  I  should  be  surprised  if 
a  jury  were  to  give  him  any  sum  by  way 
of  damages  which  were  worth  fighting  for. 
But  the  question  for  us  is  whether  the 
action  is  irrelevant.  I  do  not  think  it  is. 
Mr  Anderson  refers  to  the  rule  that  facts 
and  circumstances  inferring  malice  must 
be  averred  in  a  case  of  this  kind,  and  he 
says  that  the  facts  and  circumstances 
averred  must  be  independent  of  the  inci- 
dents which  gave  rise  to  the  action,  and 
must  show  antecedent  ill-will  on  the  part 
of  the  defender.  That  may  be  so  in  many 
cases,  as,  for  example,  in  cases  arising  with 
regard  to  characters  given  to  servants. 
But  when  the  case  arises  out  of  the  pursuer 
having  been  accused  or  handed  over  to  the 
police  on  a  criminal  charge,  I  cannot  under- 
stand how  it  can  be  laid  down  as  a  general 
rule  that  it  is  necessary  in  every  case  that 
facts  independent  of  the  act  complained  of 
and  its  surrounding  circumstances  should 
be  averred  showing  antecedent  malice  on 
the  part  of  the  defender.  It  would  be  very 
undesirable  if  that  were  so,  as  in  cases  of 


handing;  over  to  the  police  the  whole  matter 
may  arise  in  a  moment  without  any  previous 
acqiiaintance  between  the  parties,  and  the 
malice  alleged  may  arise  only  at  the  time 
of  the  pursuer  being  accused.  In  such  a 
case,  according  to  Mr  Anderson's  argument, 
however  unfounded  and  without  reasonable 
ground  the  accusation  mav  have  been,  and 
however  recklessly  it  may  nave  been  made, 
there  could  be  no  action  against  the  accuser, 
because  the  pui-suer  could  not  aver  pre- 
conceived malice  and  state  facts  to  support 
the  averment.  I  do  not  think  that  is  the 
law.  I  am  therefore  for  adhering  to  the 
interlocutor  reclaimed  against. 

Lord  Kyllachy  and  Lord  Low  con- 
curred. 

Lord  Stormonth  Darlino  was  absent. 

The  Court  adhered. 

Counsel  for  the  Pursuer  (Respondent) — 
Crabb  Watt,  K.C.  — C,  A.  Macpherson. 
Agent — Charles  Oarrow,  Solicitor. 

Counsel  for  the  Defender  (Reclaimer)— 
G.  Watt,  K.C.— D.  Anderson.  Agent— 
W,  J.  Graham,  Solicitor. 


Saturday,  June  30. 

SECOND    DIVISION. 

ABERDEEN   UNIVERSITY   COURT  v. 

ABERDEEN  UNIVERSITY  SENATUS 

ACADEMICUS. 

{See  ante  Milne's  Executors  v.  Aberdeen 

UniversUjt.  May  10, 1005,  42  S.L.R. 

Ss,  and  7  F.  642). 

Bursary  —  University  —  Power  to  Avxird 
Bursaries — University  Court — Senatus 
Academicus — Universities  (Scotland)  Act 
1889  (62  and  63  Vict.  cap.  55),  sees.  6  (1)  (2) 
and  7  (1). 

The  Universities  (ScotlandJAct  1889, 
section  6,  provides — "  The  University 
Court,  in  addition  to  the  powers  con- 
ferred upon  it  by  the  Universities  (Scot- 
land) Act  1858,  snail  .  .  .  have  power  (1) 
to  administer  and  manage  the  whole 
revenue  and  property  of  the  University 
.  .  .  incluaing  funds  mortified  for 
bursaries  and  other  purposes."  Sec.  7 — 
"The  Senatus  Academicus  shall  con- 
tinue to  possess  and  exercise  the  powers 
hitherto  possessed  by  it,  so  far  as  they 
are  not  modified  or  altered  by  the 
Universities  (Scotland)  Act  1858,  or  by 
this  Act,  and  shall  have  power  (1)  to 
regulate  and  superintend  the  teaching 
and  discipline  of  the  University.  .  .  ." 

The  University  Court  of  a  University 
having  presented  a  scheme  for  the 
administration  of  a  bursary  fund,  held 
that  while  it  was  right  that  the 
views  of  the  Senatus  Academicus  should 
be  heard  in  the  adjustment  of  the 
scheme,  the  power  of  appointment  to 
bursaries  lay  oy  statute  in  the  hands  of 
the  University  Court. 
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This  case  arose  out  of  the  case  of  Milne's 
Executors  v,  Aberdeen  University,  reported 
ante  ut  sujyra. 

The  Universities  (Scotland  Act  1888 
(62  and  53  Vict.  cap.  55)  enacis — Section  6 
— "The  University  Court,  in  addition  to 
the  powers  conferred  upon  it  by  the 
Universities  (Scotland)  Act  1868,  shall 
.  .  .  have  power  (1)  to  administer  and 
mantle  the  whole  revenue  and  property  of 
the  University  .  .  .  including  the  share 
appropriated  to  such  University  out  of  the 
annual  grant  hereinafter  mentioned,  and 
also  including  funds  mortified  for  bursaries 
and  other  purposes.  ...  (2)  To  review  any 
decision  of  the  Senatus  Academicus  on  a 
matter  within  its  competency  which  may 
be  appealed  against  by  a  member  of  the 
Senatus  or  other  member  of  the  University 
having  an  interest  in  the  decision,  .  .  .  and 
to  tate  into  consideration  all  representa- 
tions and  reports  made  to  it  by  the  Senatus 
Academicus  and  by  the  General  Council. 
..."  Sectienj  7— "The  Senatus  Academicus 
shall  continue  to  possess  and  exercise  the 
powers  hitherto  possessed  bv  it,  so  far  as 
ihej  are  not  modified  or  altered  by  the 
tlniversities  (Scotland)  Act  1868,  or  by  this 
Act,  and  shall  have  power  (1)  to  regulate 
and  superintend  the  teaching  and  discipline 
of  the  University.  .  .  ." 

On  23rd  Majr  1906  the  University  Court  of 
Aberdeen  University,  who  had,  by  inter- 
locutor dated  16th  May  1905  been  foimd 
entitled  to  the  balance  of  the  residue  of  the 
estate  of  the  late  Alexander  Milne  of  Aber- 
deen, "  on  condition  that  a  scheme  for  the 
administration  of  the  same  as  a  bursary 
fund  is  submitted  lay  them  to  and  approved 
by  the  Court,"  presented  a  scheme  ror  the 
administration  of  the  said  fund.  The 
Senatus  Academicus  on  26th  June  were 
allowed  to  sist  themselves  as  parties  and 
lodged  objections  to  the  scheme. 

The  scheme,  inter  alia,  provided— "III.  The 
said  bursaries  shall  be  open  to  all  matricu- 
lated students  of  the  University  of  Aber- 
deen, whom  the  University  Court,  on  report 
by  the  Senatus,  considers  to  require  pecuni- 
ary assistance  to  enable  them  to  prosecute 
their  studies  at  the  University,  and  to  be 
by  their  ability  and  diligence  deserving  of 
such  assistance.  IV.  The  bursaries  on  this 
foundation  shall  be  awarded  by  the  Univer- 
sity Court  on  report  and  recommendation 
bv  the  Senatus  as  to  the  needs  and  merits 
of  the  applicants.  The  Senatus  shall  be 
entitled,  for  the  purpose  of  such  report  and 
recommendation,  if  they  think  fit,  to  sub- 
mit any  or  all  of  the  applicants  to  examina- 
tion in  such  subject  or  subjects  as  they 
may  prescribe." 

The  objections  included,  inter  alia: — 1. 
"Article  III  of  the  proposed  scheme  of 
administration  of  the  'Alexander  Milne 
Bursary  Fund,'  is  in  the  following  terms — 
.  .  .  [supra]  .  .  .  The  Senatus  Academicus 
have  in  the  past  conducted  all  applications 
for  bursaries  in  the  gift  of  the  University 
of  Aberdeen.  Their  inquiries  are  conducted 
verbally  with  a  view  to  privacy.  If  the 
aforesaid  provision  were  to  be  approved 
by  the  Court,  a  written  report  by  the 
Senatus  would  require  to  be  submitted  to 


the  University  Court,  which  procedure 
would  entail  a  greater  deg^e  of  publicity. 
The  University  Court  meeU  in  public.  The 
Senatus  Academicus  meets  in  private.  The 
public  press  is  invariably  represented  at 
the  meetings  of  said  Court.  It  would  be 
an  undoubted  hardship  on  applicants  for 
participation  in  said  fund  if  their  applica- 
tions were  submitted  to  discussion  in  puUic, 
and  this  would  tend  to  discourage  appli- 
cants from  coming  forward  and  thus  defeat 
the  wishes  of  the  testator."  2.  "  The  result 
of  the  foregoing  provision  in  the  event  of 
its  receiving  the  approval  of  the  Court 
would  be  that  after  the  Senatus  had  made 
full  inquiry  into  the  applications  for  bur- 
saries under  the  said  fund,  and  had  satis- 
fled  themselves  that  certain  applicants  were 
proper  persons  to  participate  in  the  said 
fund,  the  University  Court  would  have  the 
power  to  institute  and  conduct  further  in- 
quiries. They  would  be  entitled  to  refuse 
to  recognise  the  recommendations  of  the 
Senatus.  The  delay  involved  by  such  pro- 
cedure would  not  be  conducive  to  the  prac- 
tical working  out  of  the  scheme."  3.  "The 
Senatus  further  object  to  the  first  sentence 
of  Article  IV  of  the  said  proposed  scheme, 
which  is  in  the  following  terms  .  .  .  [suora] 
.  .  .  The  power  to  appoint  candidates  to  bur- 
saries connected  with  or  in  the  gift  of  the 
University  has  from  time  immemorial  been 
exercised  by  the  Senatus  and  not  by  the 
UniversRy  Court.  The  Universities  (Scot- 
land) Acts  of  1858  and  1889  confer  no  such 
power  on  the  University  Court.  By  section 
7,  sub-section  1,  of  the  Universities  (Scotland) 
Act  1889  the  Senatus  have  power  to  reflate 
and  superintend  the  teaching  and  discipline 
of  the  University.  The  power  of.  appoint- 
ment to  bursaries  falls  within  the  scope  of 
this  provision.  The  General  Report  by  the 
Commissioners  under  the  Universities  (Scot- 
land) Act  1889,  and  relative  ordinances  by 
the  Commissioners,  contain  no  warrant  for 
such  change  as  that  suggested  in  the  pro- 
posed scheme,  but  on  the  contrary  without 
exception  leave  the  power  of  appointment 
in  the  hands  of  the  Senatus.  There  Ls  no 
precedent  in  the  University  of  Aberdeen  or 
any  other  Scottish  University  for  with- 
drawing the  power  of  appointment  to 
bursaries  from  the  Senatus  and  conferring 
it  on  the  University  Court.  The  Senatus 
have  on  all  occasions  exercised  the  fiower 
to  appoint  with  due  care  and  discretion. 
There  is  no  necessity  for  making  a  pre- 
cedent in  this  case  adverse  to  rights  of  tiie 
Senatus." 

The  Senatus  lodged  an  alternative  scheme 
and  moved  for  a  proof  as  to  the  custom  of 
appointing  bursars  in  the  University  since 

Argued  for  the  University  Court—The 
Senatus  Academicus  had  no  locus  standi 
to  entitle  them  to  be  heard.  This  was  a 
matter  of  administration  and  management 
of  revenue ;  to  give  effect  to  the  objections 
would  be  to  take  away  from  the  University 
Court  their  statutory  power  and  to  give  it 
to  the  Senatus,  who  had  been  deprived  of  it 
by  statute. 

Argued  for  the  Senatus-This  was  a  matter 
of  teaching  and  discipline.    fVom  time  im- 
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memorial  it  had  been  the  custom  of  the 
Senatus  to  appoint  to  bursaries,  and  this 
had  not  been  changed  by  the  Act  of  1^. 
A  proof  on  this  point,  if  it  were  denied, 
should  be  allowed — Reference  was  made  to 
Universities  (Scotland)  Act  1868  (21  and 
22  Vict.  cap.  83),  sections  5, 12  (1)  (6). 

Lord  Justicb-Clbrk  —  I  think  it  un- 
necessary to  deal  with  the  suggestion  of 
Mr  Brown  that  the  Senatus  Academicus 
has  no  locus  standi  here  at  all.  In  a  case 
like  this  it  is  inexpedient  that  we  should  be 
bound  by  any  strict  rules  as  to  locus  standi; 
it  is  certainly  right  that  the  Senatus  Aca- 
demicus should  be  allowed  to  have  an 
opportunity  of  appearing  and  stating  their 
views.  The  case  which  the  Senatus  present 
against  this  scheme  apparently  is,  that  if 
the  scheme  is  passed  iu  the  terms  proposed 
there  will  be  no  security  that  the  recom- 
mendations of  the  Senatus,  which  the 
scheme  entitles  the  Senatus  to  make,  will 
be  given  effect  to  by  the  University  Court, 
because,  it  is  said,  the  University  Court  will 
naturally  favour  students  from  Aberdeen 
since  the  majority  of  the  members  of  the 
University  Court  belong  to  the  town  of 
Aberdeen.  I  think  that  this  cannot  be 
assumed  for  a  moment.  If  there  is  to  be 
any  assumption  iu  the  matter,  it  would,  I 
think,  be  tne  exactly  contrary  assumption. 
I  assume  that  the  University  Court  will 
always  be  composed  of  persons  who  will 
act  conscientiously  and  from  right  motives 
in  everything  they  do. 

The  practical  question  is  whether  the 
fourth  clause,  which  provides  that  the 
bursaries  shall  be  awarded  by  the  Uni- 
versity Court  on  the  report  and  recom- 
mendation of  the  Senatus,  shall  be  allowed 
to  stand  as  part  of  the  scheme.  I  think 
that  it  was  admitted  that  the  bursaries 
cannot  be  awarded  by  anyone  else  than 
the  Court,  in  this  sense  at  least,  that  the 
University  Court  being  in  possession  of  the 
fund  the  bursaries  can  be  paid  only  with 
their  sanction.  But  the  suggestion  is  that 
while  the  administration  of  the  bursary 
fund  is  vested  in  the  University  Court  for 
the  purposes  of  investment  and  other 
similar  purposes,  the  actual  appointment 
to  the  bursaries  themselves  belongs  to  the 
Senatus,  the  University  Court  being  the 
mere  hands  of  the  Senatus  in  paying  over 
the  money  to  the  bursars  whom  the 
Senatus  have  elected.  It  is  said  that  the 
power  to  appoint  to  bursaries  has  from 
time  immemorial  been  exercised  by  the 
Senatus,  and  that  this  practice  has  con- 
tinued since  the  Act  of  1889.  As  regards 
what  happened  before  the  Act  of  18S9,  I 
think  that  we  have  nothing  whatever  to 
do  with  that.  I  think  that  it  can  throw  no 
light  whatever  on  the  present  question, 
because  down  to  the  Act  of  1889  the  whole 
funds  of  the  University  were  —  subject 
to  the  modifications  introduced  by  the 
Act  of  1868— in  the  hands  of  the  Senatus. 
Since  1889 — a  very  short  time — I  should 
have  been  very  much  surprised  to  find  that 
there  had  been  any  outward  change  in  the 
practice.  I  should  expect  to  find  that  the 
University  Court  gave  effect  to  the  recom- 


mendations of  the  Senatus  as  a  matter  of 
course,  unless  in  very  exceptional  circum- 
stances, and  if  such  exceptional  circum- 
stances did  occur,  I  shoula  expect  to  find 
that  the  University  Court  consulted  with 
the  Senatus  in  order  to  determine  the  best 
thing  to  be  done.  But  I  think  that  the 
whole  matter  is  really  settled  by  the  Act  of 
1889,  which  is  as  clear  as  anything  can  be. 
The  first  sub-section  of  the  sixth  section  of 
the  Act  gives  the  University  Court  power 
to  "administer  and  manage  the  whole 
revenue  and  property  of  the  University," 
including  "funds  mortified  for  bursaries." 
I  think  Uiat  that  places  the  whole  adminis- 
tration and  management  of  bursary  funds, 
including  the  power  of  appointment  to 
bursaries,  in  the  hands  of  the  University 
Court.  In  these  circumstances  I  think  that 
this  scheme  has  been  very  fairly  presented 
with  a  view  to  carrying  into  effect  the 
power  which  has  been  conferred  on  the 
University  Court,  by  providing  that  the 
bursaries  are  to  be  awarded  by  tlie  Univer- 
sity Court  on  the  recommendation  of  the 
Sersous  best  fitted  to  judge— there  is  no 
oubt  of  that — namely,  the  Senatus,  and 
by  giving  the  Senatus  a  perfectly  free  hand 
as  'to  the  selection  of  the  persons  whom 
they  are  to  recommend  to  the  University 
Court. 

On  the  whole  matter  I  am  of  opinion  that 
we  should  approve  of  the  scheme  subject 
to  the  modifications  suggested  by  Ixird 
Stormonth  Darling, 

Lord  Kyllachy  — Your  Lordship  has 
exactly  expressed  my  views,  and  I  have 
nothing  to  add. 

Lord  Stormonth  Darung — I  am  of  the 
same  opinion.  I  should  only  desire  to  add 
that  the  claim  of  the  Senatus  is  practically 
a  claim  to  the  absolute  and  uncontrolled 
patronage  of  these  bursaries,  and  that  it  is 
founded  on  the  alleged  practice  before  1889. 
But  that  is  scarcely  a  matter  for  our  con- 
sideration, for  the  whole  relations  of  the 
University  Court  and  the  Senatus,  inter  se, 
were  altered  by  the  Act  of  that  year. 
Under  the  scheme  as  proposed  by  the  Uni- 
versity Court  I  do  not  suppose  that  there 
will  be  anv  practical  difference  in  the  prac- 
tice as  it  has  been  in  the  past.  But  it  can 
hardly  be  maintained  that,  as  a  matter  of 
right,  the  patronage  of  bursaries  is  covered 
by  the  power  which  the  Act  confers  upon 
the  Senatus  "to  regulate  and  superintend 
the  teaching  and  discipline  of  the  Univer- 
sity;"  and  there  is  nothing  else  in  the  Act 
on  which  the  Senatus  can  found  their  claim. 

Lord  Low  was  absent. 

The  Court  repelled  the  objections  and 
approved  of  the  scheme  with  certain  modi- 
fications in  detail. 

Counsel  for  the  University  Court— A.  B. 
Brown.  Agents — Scott  Moncrieff  &  Trail, 
W.S. 

Counsel  for  the  Senatus— Cooper,  K.C.— 
Dallas.  Agents— Forbes  Dallas  to  Com- 
pany, W.S. 
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Thwrtday,  July  19. 


SECOND    DIVISION. 
(Before  Seven  Judges.) 

[Lord  Dundas,  Ordinary. 
BRAY    AND    OTHERS    v.    PBTERKIN 
(BRUOE'S  TRUSTEE)  AND  OTHERS. 

Suceesaion — FoffuUiea  and  Potoers—Potoer 
of  Appointment  —  Eocercise  by  Oeneral 
Settlement  —  Intention  —  Chms— English 
WiUa  Act  1837  (1   Vict.  c.  26),  aec.  27,  a 
Correct  Expression  of  Law  of  Scotland. 
Section  27  of  the  English  Wills  Act 
1837,  which  provides  that  "  a  bequest  of 
the  personal  estate  of  the  testator,  or 
any  bequest  of  personal  property  de- 
scribed in  a  general  manner,  shall  be 
construed  to  include  any  personal  estate, 
or  any  personal  estate  to  which  such 
description  shall   extend  (as   the  case 
may  l^),  which  he  may  have  a  power  to 
appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execu- 
tion of  such  power,  unless  a  contrary 
intention   shall   appear   by  the  will, ' 
held  to  be  a  correct  expression  of  the 
law   of   Scotland.      Lord    Brougham's 
dictum  as  to  the  law  of  Scotland  in 
Cameron  v.  Mackie,  August  29,  1833,  7 
W.  &  8.  p.  106,  at  p.  141,  on  which  the 
above  section  is  founded,  approved. 

Opinion  per  Lord  Low  that  the 
presumption  in  favour  of  the  exercise 
of  the  power  can  be  rebutted  only  by 
evidence  of  intention  amounting  practi- 
cally to  a  declaration  that  the  power  is 
not  exercised. 

A  testator  conveved  his  whole  means 
and  estate,  heritable  and  moveable  (ex- 
cept the  estate  of  X  to  be  settled  in 
the  fourteenth  place),  to  trustees  for 
various  purposes,  including/our</i,  divi- 
sion of  furniture  among  A,  B,  C,  grand- 
nieces  of  wife  failing  exercise  by  wife 
of  power  of  appointment  conferred  on 
her;  eighth,  nierent  of  whole  income 
to  wife ;  twelfth,  on  death  of  wife  if  she 
survived  him,  payment  of  residue  of 
moveable  estate  as  appointed  by  her, 
or,  failing  appointment,  equally  among 
g^andnieces  A,  B,  0 ;  fourteenth,  as 
regarded  estate  of  X,  on  death  of  wife 
sale  of  estate  and  payment  of  proceeds 
as  she  mig[ht  appoint,  or,  failing  appoint- 
ment, division  among  certain  relatives 
of  wife  from  whom  A,  B,  C,  otherwise 
provided  for,  were  excluded.  By  her 
will  the  wife,  after  expressly  exercising 
the  power  of  appointment  as  to  fur- 
niture, provided,  "as  regards  the  re- 
mainder of  my  means  and  estate  I 
grovide"  that  the  residue  be  divided 
etween  her  grandnieces  A  and  B  (C 
had  died)  in  the  proportion  of  two- 
thirds  to  A  and  one-third  to  B.  By  sub- 
sequent codicil  she  expressly  exercised 
the  power  of  appointment  over  the 
residue  of  her  husband's  moveable 
estate  in  favour  of  A  and  B. 
Held  (dub.  Lord  Stormonth  Darling)   ' 


that  the  power  of  appointment  con- 
ferred on  tne  wife  by  purpose  fourteen 
as  regarded  the  proceeds  of  the  sale  of 
X,  had  been  validly  exercised  by  her 
will  in  favour  of  A  and  B. 

Mackenzie  v.  GiUandera,  June  19, 1974, 
1  R  1060, 11  S.L.R.  612,  comm.ented  an. 
On  27th  January  1906  Mrs  Charlotte  "Wheeler 
or  Bray,  widow,  residing  at  Wimbome 
House,  Albert  Road,  Bromley  Common, 
Kent,  and  others,  beneficiaries  under  the 
trust-disposition  and  settlement  of  the 
deceased  James  Bruce  of  Inverquhomerie, 
raised  an  action  against,  irUer  oRoa,  Henty 
Peterkin,  solicitor,  Aberdeen,  the  sole  sur- 
viving trustee  of  the  said  James  Bruce, 
inter  alia,  to  have  it  declared  that  Mis 
Diana  Wheeler  or  Bruce,  widow  of  the  said 
James  Bruce,  had  not  validly  exercised  a 
power  of  appointment  over  one  moiety  of 
the  proceeib  of  the  sale  of  certain  property 
at  Ohislehurst,  Kent,  known  as  Black- 
mount,  conferred  upon  her  bv  her  hus- 
band's trust^isposition  and  settlemeDt. 

They,  inter  alia,  pleaded— "(1)  On  a  sound 
construction  of  the  fourteenth  purpose  of 
the  said  trusfnlisposition  and  settlement 
and  codicils  thereto  of  the  said  James 
Bruce,  the  legacy  of  the  first  moiety  of  the 
Blackmount  property  referred  to  m  sum- 
mons, or  the  proceeds  of  a  sale  thereof, 
vested  (in  default  of  any  appointment  in 
terms  of  such  purpose  of  his  wife)  in  the 
pursuers  and  the  other  parties  mentioned 
IB  the  said  fourteenth  purpose  as  at  the 
death  of  his  wife,  accordmg  to  their  share 
as  mentioned  therein.  ...  (2)  The  wife  of 
the  said  James  Bruce  never  having  exer- 
cised the  power  of  appointment  conferred 
on  her  by  the  said  fourteenth  purpose  of 
his  settlement  over  the  moiety  in  question, 
the  pursuers  are  entitled  to  have  decree  to 
that  effect  pronounced  in  terms  of  the 
declaratory  conclusions  of  the  summons." 

The  facts  are  fully  stated  by  the  Lord 
Ordinary  (DUNDAS)  in  his  opinion  infra. 

The  following  is  the  text  of  the  material 
portions  of  the  deeds  of  which  the  Lord 
Ordinary  states  the  general  tenor: — I.  Trust- 
disposition  and  settlement  of  James  Bruce, 
dated  14th  May  1897—"  I,  James  Bruce,  do 
.  .  .  hereby  .  .  .  dispone  [to  certain  trustees] 
all  and  whole  the  lands  of  Inverquhomery 
...  as  also  my  whole  moveable  means  and 
estate  of  every  kind  and  denomination, 
heirship  moveables  included,  but  excepting 
my  freehold  property  in  England  consist- 
ing of  a  messuage  or  tenement  and  premises 
at  Chislehurst,  Kent,  which  are  to  be  de- 
vised and  settled  by  me  in  trust  hereaft^ 
in  the  fourteenth  place  .  .  .  But  declaring 
always  that  these  presents  are  granted  in 
trust  for  the  ends,  uses,  and  purposes  after 
mentioned,  ind«Ztee<  .  .  .  (fourm)  tliat  my 
trustees  shall  convey  and  make  over  to  my 
said  wife,  subject  to  the  declaration  after 
written,  all  the  furniture  and  effects  which 
may  at  the  time  of  my  death  be  in  the 
mansion-house  of  Inverquhomery.  .  .  . 
But  I  declare  and  provide  that  although 
the  furniture,  effects,  and  others  hereby  m 
the  fourth  place  directed  to  be  conveyed 
and  made  over  to  my  said  wife  are  intended 
by  me  to  be  used  and  disposed  of  by  her  as 
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her  own  absolute  property,  yet  in  the  event 
of  her  not  having  nerself  disposed  of  them 
during  her  lifetime,  or  by  any  testamentary 
writing  to  take  effect  after  her  death,  my 
trustees  shall  divide  and  deliver  such  of  the 
said  furniture,  effects,  and  others  as  may  be 
undisposed  of  at  the  death  of  my  said  wife 
to  and  amongst  her  grandnieces,  Kate  Free- 
man, Emily  Blanche  Freeman,  and  Dora 
Sylvia  Warwick,  equally  among  them,  or 
as  nearly  equally  as  my  trustees  shall  And 
to  be  practicable  and  as  they  may  consider 
just  in  their  discretion,  which  no  one  shall 
be  entitled  to  interfere  with  or  question. 
.  .  .  Eighth,  that  my  trustees  shall  provide 
for  the  full  and  free  liferent  use  and  enjoy- 
ment by  my  said  wife  of  the  income  of  the 
whol^  of  my  said  estates,  means  and  effects 
.  .  .  Twelfth,  on  the  death  of  my  said  wife 
in  case  she  survive  me  my  trustees  shall 
pay  and  convey  and  make  over  the  residue 
of  my  said  moveable  and  personal  estate  to 
such  person  or  persons,  or  in  such  way  or 
manner  as  my  said  wife  may  direct  and 
appoint  by  any  writing  under  her  hand, 
and  failing  such  direction  and  appointment 
by  her  my  trustees  on  her  death  shall  pay 
and  convey  and  make  over  the  said  residue 
to  the  said  Kate  Freeman,  Emily  Blanche 
Freeman,  and  Dora  Sylvia  Warwick,  and 
the  survivors  and  survivor  of  them  equally, 
but  declaring  that  should  any  of  them  have 

Sredeceased  the  time  appomted  for  such 
ivision  leaving  lawful  issue  the  share  of 
the  said  residue  to  which  the  party  so  pre- 
deceasing would  have  been  entitled  if  alive 
shall  be  paid  and  divided  to  and  amongst 
such  lawiul  issue  equally  share  and  share 
alike.  .  .  .  Fourteenth  ...  I  devise  my 
freehold  house  and  premises  at  Chisle- 
hurst  aforesaid,  known  as  Blackmount,  to 
my  trustees  upon  trust  to  permit  my  said 
wife  to  occupy  the  same  during  her  life,  or 
so  long  as  she  shall  think  fit  so  to  do  .  .  ., 
and  after  her  death  or  in  her  lifetime  if  she 
shall  elect  no  longer  to  occupy  ...  to  sell 
.  .  .  and  I  declare  that  my  trustees  shall 
stand  possessed  of  the  proceeds  of  my  free- 
hold house  and  premises  known  as  Blakck- 
mount  aforesaid,  upon  trust  if  my  wife 
shall  be  living  at  the  time  of  sale  to  invest 
the  same  .  .  .  and  to  stand  possessed  of 
the  investments  hereinbefore  directed  to 
be  made  (hereinafter  called  '  the  trust 
fund')  and  of  the  annual  income  thereof 
upon  trust  to  pay  the  income  thereof  to 
my  said  wife  during  her  life  for  her  separate 
use  without  power  of  anticipation,  and  after 
her  death  shall  stand  possessed  of  the  capi  tal 
and  income  of  the  trust  fund,  or  if  she  shall 
have  died  prior  to  such  sale  of  my  Black- 
mount  estate  then  of  the  proceeds  of  sale 
of  my  said  Blackmount  estate,  upon  trust 
to  divide  the  same  into  two  equal  moieties, 
and  shall  stand  possessed  01  one  moiety 
thereof  upon  ana  for  such  trusts,  intents, 
and  purposes  as  my  said  wife  shall,  whether 
covert  or  sole,  by  will  or  codicil  appoint, 
and  in  default  of  such  appointment  or  so 
far  as  no  such  appointment  shall  extend, 
then  upon  trust  to  divide  the  same  equally 
(ezcepCas  hereinafter  mentioned)  amongst 
the  following  persons,  namely,  my  wife's 
surviving  sister  Mi-s  Charlotte  Wheeler  or 


Bray,  her  niece  Mrs  Mary  Ann  Hedges  or 
Freeman,  all  the  children  then  living  of 
the  said  Mary  Ann  Hedges  or  Freeman 
(except  Kate  Freeman  and  Emily  Blanche 
Freeman),  all  the  children  then  living  of 
the  said  Charlotte  Wheeler  or  Bray  (ex- 
cept William  Bray),  all  the  children  then 
living  of  my  wife's  niece  Mrs  Rosa  Bray  or 
Warwick  (except  Dora  Sylvia  Warwick), 
my  wife's  half  brother  Ekiward  Warwick, 
all  the  children  then  living  of  my  wife's 
half  brother  William  Warwick,  ana  all  the 
children  then  living  of  the  said  Edward 
Warwick  (except  his  eldest  daughter  Ellen 
Matilda),  so  nevertheless  that  the  said  Mary 
Ann  Hedges  or  Freeman  and  Rosa  War- 
wick or  Bray  shall  respectively  take  each  a 
double  share  in  the  trust  fund :  And  I 
direct  that  all  such  children  and  gprand- 
children  shall  take  equally  per  capita  with 
the  other  persons  hereinbefore  named,  and 
shall  stand  possessed  of  the  other  moiety 
thereof  upon  trust  to  pay  the  sum  of 
£200,  which  shall  cairy  interest  at  the 
legal  rate  from  the  date  of  the  death 
of  my  said  wife,  to  Charles  Warwick, 
who  18  now  in  my  service  at  Blackmount 
aforesaid  :  And  subject  thereto  shall  stand 
possessed  of  such  second  moiety  in  trust 
for  all  or  some  one  or  more  of  my  said 
wife's  three  grandnieces  Kate  Freeman, 
Emily  Blanche  Freeman,  and  Dora  Sylvia 
Warwick,  at  such  times,  in  such  manner, 
and  subject  to  such  conditions  as  my  said 
wife,  whether  covert  or  sole,  shall  by  deed 
or  will  appoint,  and  in  default  of  or  subj'ect 
to  such  appointment  in  trust  for  my  wife's 
said  three  grandnieces  or  such  of  them  as 
shall  respectively  attain  the  age  of  twenty- 
one  years  or  be  married,  in  equal  shares 
as  tenants  in  common." 

II.  Will  of  Mrs  Diana  Bruce,  widow  of 
James  Bruce,  dated  29th  AprU  100*-"  I, 
Mrs  Diana  Bruce,  widow  of  tne  late  James 
Bruce,  and  residing  at  Inverquhomerie, 
Longside,  with  the  view  of  providing  for 
the  disposal  of  my  means  and  estate  after 
my  death,  hereby  appoint  Henry  Peterkin, 
solicitor  in  Aberdeen,  to  be  my  executor 
with  all  the  usual  powers  ;  and  with  refer- 
ence to  the  furniture  and  effects  referred 
to  in  my  said  husband's  settlement  in 
article  fourth  thereof,  and  there  directed 
to  be  made  over  to  me,  as  well  as  with 
reference   to  any  other  effects  at  Inver- 

?[uhomerie  belonging  to  me,  I  provide  as 
ollows : — My  niece  Kate  Freeman  shall  be 
entitled  as  ner  absolute  property  to  such 
articles  of  furniture  as  she  may  select  and 
as  my  executor  may  consider  suitable  and 
sufKcient  to  furnish  a  house  for  her,  and 
which  shall  be  delivered  over  to  her  out 
of  said  furniture  at  Inverquhomerie.  With 
regard  to  silver  ray  said  niece  Kate  Free- 
man shall  receive  the  larger  tea  service 
and  large  tray  and  tea  urn,  my  niece 
Emily  Blanche  Freeman  or  Blackett  shall 
receive  the  small  tea  set,  and  the  remain- 
ing silver  shall  be  divided  by  my  executor 
between  Kate  Freeman  above  named  and 
the  above  named  Emily  Blanche  Freeman 
or  Blackett  in  such  way  as  shall  in  his 
opinion  give  Kate  two-thirds  of  the  value 
thereof  and  Emily  one- third  of  the  value 
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thereof.  As  regards  linen,  bedding,  and 
blankets,  these  shall  be  divided  amongst 
the  said  Kate  Freeman,  the  said  Emily 
Blanche  Freeman  or  Blackett,  and  my  niece 
Rose  Warrack,  but  so  that  my  executor 
may  in  his  opinion  give  Kate  the  best 
share.  _  The  crockery  and  other  things  of 
that  kind  and  the  large  pictures  brought 
from  Chislehurst  shall  be  divided  between 
Kate  and  Emily  above  referred  to.  The 
whole  furniture  and  effects  referred  to  in 
article  fourth  of  my  said  husband's  settle- 
ment, and  any  other  furniture  and  effects 
belonging  to  me  at  Inverquhomerie,  and 
not  hereoy  specially  disposed  of,  shall  be 
sold,  and  the  free  proceeds  after  deducting 
all  duties  and  expenses  thereon  shall  be 
paid  over  to  the  said  Kate  Freeman  and 
the  said  Emily  Blanche  Freeman  or  Blackett 
in  the  proportions  of  two-thirds  thereof  to 
Kate  and  one-third  thereof  to  Emily.  And 
my  said  executors  shall  have  full  discretion 
as  to  the  divisions  above  directed  and  as  to 
what  is  to  be  sold.  And  as  regards  the 
remainder  of  my  means  and  estate  I  pro- 
vide that  after  payment  of  all  my  debts 
and  freeing  my  means  and  estate  of  all 
obligations  thereon,  the  same  shall  be  dis- 
posed of  as  follows:  EHrst,  in  payment 
of  the  following  legacies,  viz.,  to  >Villiam 
Davidson,  gardener,  if  in  my  service  at  the 
time  of  my  death,  the  sum  of  fifty  pounds, 
to  my  sister  Mrs  Charlotte  Freeman  the 
sum  of  Ave  hundred  pounds,  to  my  niece 
Rose  Warrack  the  sum  of  five  hundred 
pounds,  to  my  grandniece  Mary  Ann  BVee- 
man  the  sum  of  two  hundred  pounds ;  and 
I  direct  that  the  residue  of  my  means  and 
estate  shall  be  divided  between  my  said 
nieces  Kate  and  Emily  in  the  proportions 
of  two-thirds  thereof  to  my  said  niece  Kate 
Freeman  and  one-third  thereof  to  my  said 
niece  Emily  Blanche  Freeman  or  Blackett." 

III.  Codicil  of  Mrs  Diana  Bi-uce,  dated 
23rd  November  1903.  (This  codicil  altered 
the  amounts  of  certain  legacies  and  is 
immaterial.) 

IV.  Codicil  of  Mrs  Diana  Bruce,  dated 
22nd  March  1904— "I,  Mrs  Diana  Bruce, 
widow  of  the  late  James  Bruce,  and  residing 
at  Inverauhomerie,  Long^ide,  have  recon- 
sidered the  terms  of  the  will  made  by  me 
the  twenty-ninth  day  of  April  Nineteen 
hundred  and  three,  and  of  the  codicil  made 
by  me  the  twenty-third  day  of  November 
Nineteen  hundred  and  three,  and  desire  to 
make  the  following  legacies  in  addition 
to  those  mentioned  therein  :  .  .  .  and 
further  considering  that  by  the  twelfth 
purpose  of  my  late  husband's  settlement, 
which  is  dated  the  fourteenth  day  of  May 
Eighteen  hundred  and  ninety  seven,  and 
recorded  along  with  two  relative  codicils 
in  the  Books  of  the  Lords  of  Council  and 
Session  on  the  nineteenth  day  of  February 
Nineteen  hundred,  the  trustees  acting  under 
the  said  settlement  were  directed  to  pay 
and  convey  and  make  over  the  residue  of 
my  said  husband's  moveable  and  personal 
estate  to  such  person  or  persons  or  in  such 
way  or  manner  as  I  might  direct  and 
appoint  by  any  writing  under  my  hand, 
I  merefore  hereby  direct  and  appoint  the 
said  trustees  to  pay  and  convey  and  make 


over  the  said  residue  of  my  said  husband's 
moveable  and  personal  estate  to  my  said 

S^andnieces  Kate  Freeman  and  EmUy 
lanche  EVeeman  or  Blackett  and  the  sur- 
vivor of  them,  but  declaring  that  should 
either  of  them  have  predeceased  me  leaving 
lawful  issue  the  share  of  the  said  residue 
to  which  such  predeceaser  would  have  been 
entitled  if  alive  shall  be  paid  and  divided 
among  such  lawful  issue  equally  share  and 
share  alike,  and  in  the  event  of  females 
being  entitled  to  receive  any  principal  sums 
of  money  under  this  provision  being  in 
minority  when  such  sum  shall  become 
payable,  the  said  trustees  shall  during  such 
minority  of  each  such  female  invest  the 
sum  to  which  she  shall  be  so  entitled  in 
such  security  as  is  authorised  by  law  and 
apply  the  interest  thereof  for  her  benefit  in 
such  manner  as  the  said  trustees  shall  in 
their  absolute  discretion  see  fit ;  and  subject 
to  the  foregoing  amendments  and  additions 
I  homologate  and  approve  of  said  settle- 
ment and  codicil.  I  provide  that  the  said 
residue  of  my  said  husband's  moveable  and 
personal  estate  is  to  be  paid  equally  to  my 
said  grandnieces  equally  if  both  survive, 
and  direct  and  appoint  tne  said  trustees  to 
pay  the  same  accordingly  .  .  ." 

V.  Codicil  of  Mrs  Diana  Bruce,  dated  8U1 
April  1904.  (This  codicil  merely  altered 
the  amount  of  certain  legacies  and  is 
immaterial^ 

On  1st  .Tune  1905  the  Lord  Ordinary 
(DUMDAS)  pronounced  the  following  inter- 
locutor:— ",  .  .  .  Finds  that  the  power  of 
appointment  in  regard  to  the  first  moiety 
of  the  proceeds  of  the  sale  of  Blackmount, 
conf  errod  upon  Mrs  Bruce  by  the  fourteenth 
purpose  of  the  trust-disposition  and  settle- 
ment of  her  husband,  was  validly  exercised 
by  her  will,  dated  2»th  April  1908.  .  .  .  ." 

OptnioTi "James  Bruce  of  Inverquhom- 
erie, in  Aberdeenshire,  died  on  12tii  Feb- 
ruary 1900,  leaving  a  trust-di^osition  and 
settlement,  dated  14th  May  la97,  and  two 
codicils.  'The  main  question  in  the  case  is 
whether  or  not  his  wife  validly  exercised 
a  power  of  appointment  conferred  upon 
her  by  the  fourteenth  purpose  of  the  said 
trust-disposition  over  one  moiety  of  Uie 
proceeds  of  the  sale  of  certain  freehold 
premises  at  Chislehurst,  known  as  Black- 
mount,  which  belonged  to  her  husband. 
By  the  said  fourteenm  purpose  Mr  Bruce 
devised  Blackmount  to  nis  trustees,  upon 
trust  to  permit  his  wife  to  occupy  it 
during  her  life  upon  certain  conditions, 
and  after  her  death,  which  occurred  on 
10th  April  1904,  to  sell  it  by  public  auction 
at  a  reserved  price  to  be  signified  in  writ- 
ing by  him  (and  which  was  in  fact  signified 
by  him  as  at  £13,000),  and  he  gave  direc- 
tions as  to  the  means  to  be  adopted  for 
selling  the  property  if  not  sold  at  such 

Eublic  auction.  In  point  of  fact,  the  trustees 
ave  found  it  impossible  to  sell  Blackmount 
at  the  price  signified  by  Mr  Bruce,  and  I 
am  informed  uiat  they  have  recently  ob- 
tained the  authority  of  the  Court  of 
Chancery  in  England  to  sell  it  for  the 
best  price  which  they  can  obtain.  Mr 
Bruce  further  directed  his  trustees  by  the 
said  fourteenth   purpose,  after  the  death 


Digitized  by  Vj OOQ IC 


Bray  ft  On.  v.  Brace's  Tr.  1 
July  19,  190&.  J 


The  Scottish  Law  Reporter.— Vol.  XLIIl. 


749 


I  of  his  wife,  or  if  she  should  have  died  (as 
happened)  prior  to  the  sale  of  Blackniount, 
to  stand  possessed  of  the  proceeds  of  such 
sale  upon  trust  to  divide  the  same  into 
two  equal  moieties,  and  that  they  should 
stand  possessed  of  one  moiety  thereof  upon 
and  for  such  trusts,  intents,  and  purposes 
as  his  said  wife  should  by  will  or  codicil 
appoint,  and  in  default  of  such  appoint- 
ment, or  so  far  as  any  such  appointment 
should  not  extend,  then  upon  trust  to 
divide  the  same  amongst  the  persons  and 
in  the  manner  therein  specified.  The  second 
moiety  of  the  proceeds  of  the  sale  of  Black- 
mount  is  not  here  in  question.  Other 
powers  of  appointment,  to  which  I  shall 
refer  later,  were  by  the  said  trust-disposi- 
tion and  settlement  conferred  upon  Mrs 
Bruce. 

"The  pursuers  claim  to  be  certain  of  the 
persons  entitled  to  take  this  first  moiety, 
upon  the  assumption  that  Mrs  Bruce  did 
not  validly  exercise  her  said  power  of 
appointment  in  regard  to  it.  The  conclu- 
sions of  the  summons  are  that  the  said 
power  was  not  validly  exercised  by  her  to 
any  extent;  that  the  executors-nominate 
Of  Mrs  Bruce  and  the  residuary  legatees 
under  the  will  and  codicils  have  no 
right  or  interest  of  any  kind  in  the  said 
moiety;  that  the  legacy,  bequest,  or  pro- 
vision of  the  said  moiety  vested  in  the 
legatees  or  beneficiaries  named  in  the  said 
fourteenth  purpose  as  at  the  death  of  Mrs 
Bruce,  and  that  it  falls  accordingly  to  be 
divided  among  the  pursuers  and  the  other 
beneficiaries  namea  in  said  purpose ;  and 
that  the  pursuers  in  right  of  shares  of  the 
said  moiety  are  entitled  to  sell  and  dispose 
of  their  interests  by  way  of  sale  or  security 
or  otherwise.  The  defenders  called  are  (1) 
Mr  Bruce's  surviving  and  acting  trustee, 
(2)  the  executors-nominate  of  Mrs  Bruce 
under  her  will  and  codicils,  and  (8)  her 
residuary  legatees. 

"The  defender,  Mr  Bruce's  trustee,  states 
preliminary  pleas  to  the  effect  that  the 
pursuers  have  no  title  to  sue,  and  that 
the  action  is  premature  and  unnecessary. 
\TKe8e  were  run  argued-  in  tht  Inner  Hauae.] 
These  were  not  very  strenuously  main- 
tained, and  I  do  not  think  that  there  is 
much  substance  in  them.  The  theory  is 
that  the  pursuers'  right,  if  any,  is  to  a 
share  of  the  proceeds  of  the  sale  of  Black- 
mount,  whereas  no  sale  has  yet  taken 
place,  and  there  is  no  absolute  duty  upon 
the  trustee  to  sell  for  some  time  to  come. 
But  I  think  that  the  material  date  is  not 
that  of  actual  sale  but  that  of  Mrs  Bruce's 
death,  and  that  if  the  power  of  appoint- 
ment has  not  been  validly  exercised  by  her 
the  pursuers  would  have  a  vested  interest 
and  would  be  entitled  to  sue  this  action  of 
declarator.  Similar  pleas  are  stated  on 
record  by  the  other  defenders,  but  were 
expressly  abandoned  at  the  debate.  I  see 
no  reason  why  I  should  not  decide  in  this 
action  the  real  question  at  issue,  viz., 
whether  or  not  Mrs  Bruce  validly  exercised 
her  power  of  appointment  as  regards  the 
first  moiety  of  the  proceeds  of  the  sale  of 
Blackmount. 

"Mrs  Bruce's  will  is  dated  29th  April 


1903.  She  appoints  an  executor,  and  at 
once  proceeds  to  expressly  exercise  one  of 
the  powers  of  appointment  conferred  upon 
her  Dy  her  husharud's  settlement— (''ourfTi 
purpose)— viz.,  to  dispose  of  his  furniture 
and  effects.  There  was  a  good  reason  for 
the  special  exercise  of  this  power,  because 
one  of  the  three  ladies  to  whom,  failing 
appointment,  the  fumitiu«  and  effecte 
were  destined,  in  equal  shares,  by  the 
settlement,  viz..  Miss  Dora  Sylvia  War- 
wick, had  died  on  15th  March  1901.  Mrs 
Bruce  exercises  the  power  of  appointment 
by  a  division  between  the  other  two  ladies 
in  the  proportions,  roughly  speaking,  of 
two-thirds  and  one-third.  The  will  tiien 
proceeds,  'And  as  regards  the  remainder 
of  my  means  and  estate'  (a  phrase  which 
the  defenders  point  to  as  indicating  that 
Mrs  Bruce  considered  the  subjects  of  the 
power  which  she  had  just  exercised  as  part 
of  'her'  means  and  estate),  and  after  pro- 
viding for  payment  of  debts  and  certain 
legacies,  directs  'that  the  residue  of  my 
means  and  estate  shall  be  divided '  between 
the  two  ladies  above  referred  to  in  the  pro- 
portions of  two-thirds  and  one-third. 

"If  this  will  had  to  be  considered  by 
itself,  apart  from  any  codicil,  I  should  say 
without  much  hesitation  that  the  residue 
clause  imported  a  valid  exercise  by  Mrs 
Bruce  of  all  her  powers  of  appointment 
(including  the  one  now  in  dispute)  so  far  as 
not  otherwise  specifically  exercised.  I  had 
the  benefit  of  a  full  citation  of  the  authori- 
ties, from  Smith  v.  MUne,  1826,  4  S.  flTO, 
to  Tarratfa  Truateea,  1904,  6  P.  688.  The 
result  of  these  is,  I  think,  correctly  sum- 
marised in  the  last-named  case  by  Lord 
Trajner,  where  he  says  that,  'it  has  been 
decided  that  words  oigeneral  conveyance 
in  a  will  .  .  .  are  a  sufficient  exercise  of  a 
power  of  appointment  possessed  by  the 
testator.  It  is  for  those  who  contend  that 
they  are  not  to  show  reason  for  their  con- 
tention.' Upon  a  consideration  of  the  will 
by  itself  I  should  hold  that  the  pursuers 
had  clearly  failed  to  rebut  the  general  pi-e- 
sumption.  It  remains  to  consider  whether 
anything  in  the  codicils  can  be  said  to  rebut 
it.  By  her  first  codicil,  dated  23rd  Novem- 
ber 1903,  Mrs  Bruce,  on  the  narrative  that 
she  has  'reconsidered'  her  will  and  'desires 
to  make  the  following  alterations  thereon,* 
bequeaths  certain  legacies  with  which 
this  case  has  no  concern.  The  second 
codicil,  dated  22nd  March  1904,  narrates 
that  Mrs  Bruce  has  '  reconsidered '  her  will 
and  codicil,  makes  some  additional  legacies, 
and  bequeaths  a  small  piece  of  ground  (part 
of  Inverquhomerie)  which  she  had  obtained 
in  feu  n-om  her  hastuind's  trustees,  in 
accordance  with  a  direction  to  them,  con- 
tained in  the  eighth  purpose  of  this  settle- 
ment, to  grant  such  feu  to  her  if  she  should 
reciuest  it.  Mrs  Bruce  then  proceeds  in 
said  codicil,  upon  the  narrative  of  the 
twelfth  purpose  of  the  said  settlement, 
to  exercise  the  power  of  appointment 
thereby  conferred  upon  her  over  the  residue 
of  her  husband's  moveable  and  personal 
estate,  and  to  appoint  it  to  the  same  ladies 
who  are  her  own  residuary  legatees,  but 
not  in  the  same  proportions,  'and  subject 
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to  the  foregoing  amendments  and  addi- 
tions I  homologate  and  approve  of  said 
settlement  and  codicil.'  A  third  codicil, 
dated  8th  April  1904,  need  not  be  noticed. 
The  pursuers  say  that  Mrs  Bruce,  having 
thus  expressly  exercised  the  powers  of 
appointment  conferred  upon  her  by  her  hus- 
band's settlement  above  set  forth,  must  be 
presumed  to  have  intended  to  abstain  from 
exercising  her  power  over  the  moiety  of 
the  proceeds  of  the  sale  of  Blackmount, 
here  in  question,  of  which  no  express 
appointment  is  made  by  her.  But  the 
burden  is  upon  the  pursuers,  and  I  do  not 
consider  that  there  is  anv  sufficient  ground 
for  holding  that  they  have  rebutted  the 
general  presumption  already  indicated. 
They  referred  to  the  case  of  nadkenzie  v. 
QUutndera,  1  B.  1060.  But  that  was  a  very 
peculiar  case,  and  decided  upon  special 
grounds,  as  was  observed  by  the  learned 
Judges  in  Clark's  Trustees,  21  B.  546.  A 
sufficient,  if  not  the  principal  gpx>und  of 
judgment  appears  to  be  that  stated  by 
Lora  Ardmillan  thus  (1  B.,  at  p.  1055)— 
•The  power  was  peculiar.  It  was  not  power 
to  dispose  of  a  specified  sum,  but  of  a  sum 
of  £2000,  to  the  extent  of  £1000.  She  might 
dispose  of  £20,  or  £500,  or  £1000.  She  has 
not  expressed  her  will  on  that  subject, 
which  I  think  she  would  have  done  if  she 
had  intended  to  exercise  such  a  power.' 
Upon  the  whole  matter,  therefore,  I  hold 
that  the  power  of  appointment  here  in 
question  was  validly  exercised  by  Mrs  Bruce, 
and  I  shall  sustain  the  pleas  stated  by  the 
defenders  to  that  effect. 

The  pursuers  reclaimed. 

The  case  was  argued  before  the  Judges 
of  the  Second  Division  in  December  19M, 
and  was  thereafter  sent  for  rehearing  to  a 
bench  of  Seven  Judges.  The  arguments  of 
the  parties  are  sufficiently  indicated  in  the 
opinions  infra,  particularly  those  of  Lords 
Kyllachy,  Stormonth  Darling,  and  Low. 
The  following  authorities  were  cited — 
Cameron  v.  Mackie,  August  29,  1833,  7  W. 
&  S.  106,  Lord  Brougham  at  p.  141 ;  Hyalop 
V.  MaxweU'a  Trustees,  February  11,  lffi4,  12 
S.  413;  Dalgleish's  Trustees  v.  Young,  June 
20,  1883,  20  E.  904,  30  S.L.B.  802:  ClarVs 
Trustees  v.  ClarKs  Executors,  February  16, 
1894,  21  B.  546.  31  S.L.B.  430;  M'TamsKa 
Trustees  v.  Ogston'a  Executors,  March  10, 
1908,  5  F.  641,  «)  S.L.B.  458;  Tarratt'a  Trus- 
tees V.  Hastings,  July  7,  1904,  6  F.  968,  41 
^.L.B.  738 ;  Cunninghame  v.  M'Leod, 
August  13,  1846,  5  Bell's  App.  210;  Macken- 
tie  V.  Gillanders,  June  19, 1874,  1  B.  1050. 11 
S.L.B.  612;  Whyte  v.  Murray,  November 
15, 1888,  16  B.  95,  26  S.L.B.  67. 

At  advising— 

Lord  Pbksidkmt— If  the  question  were 
an  open  one  I  think  there  would  be  much 
to  be  said  in  favour  of  the  view  that  a  dis- 
position of  "my"  property  and  effects 
could  not  be  the  exercise  of  a  power  of  dis- 
position over  property  which  never  was  and 
never  could  oie  mine.  But  it  has  long  ago 
been  settled  by  a  series  of  cases  that,  so  far 
as  phraseology  is  concerned,  the  expression 
"my"  is  capable  of  being  referred  to  a 
power  over  tne  property  of  another. 


EHirther,  I  do  not  think  that  the  Solicitor- 
General  was  at  all  successful  in  his  attempt 
to  show  that  the  dictuin  of  Lord  Brougham 
in  Cameron  v.  Mackie  was  incorrect.  On 
the  contrary,  it  was  repeated  in  Cunning- 
hams V.  M'Leod,  and  its  weight  is  certainly 
not  lessened  by  the  fact  that  a  statute  was 
passed  altering  the  English  law  so  as  to  be 
exactly  in  conformity  with  what  the  Scotch 
law,  as  Lord  Brougham  put  it,  was. 

I  therefore  concur  with  the  view  of  the 
Lord  Ordinary  that  the  words  used  are 
sufficient  to  exercise  the  power ;  that  it  is 
for  those  who  say  that  it  was  not  exercised 
to  show  special  reasons  for  inferring  it  was 
not ;  and  that  they  have  failed  to  do  so. 

I  have  not  thought  it  necessary  in  this 
opinion  to  critically  examine  the  deed, 
because  that  has  been  done  by  Lord  Kyl- 
lachy in  the  opinion  which  he  is  about  to 
deliver,  in  which  opinion  I  concur. 

Lord  Justice-Clbbk— I  am  of  the  same 
opinion.  I  have  had  the  advantages  of  read- 
ing the  opinions  of  your  Lordship  and  of 
Lord  Kyllachy,  with  which  I  entirely  con- 
cur, and  I  do  not  think  it  necessary  to  add 
anything. 

LoBU  Kutnbab — I  also  agree  with  your 
Lordship.  Like  the  Lord  Justice-Clerk  I 
have  had  the  advantage  of  reading  the 
opinion  of  Lord  Kyllachy,  with  which  I 
entirely  concur,  and  I  do  not  consider  it 
would  be  desirable  that  I  should  detain  the 
Court  by  saying  the  same  thing  in  other 
words. 

Lord  Ktllaohy— In  this  case  I  agree 
with  the  Lord  Ordinary  that  the  pursuer 
has  failed  to  show  cause  why  this  moiety 
of  the  price  of  the  estate  of  Blackmount 
should  not  pass  bv  Mrs  Brace's  will 
and  be  payable  by  ner  executors  to  her 
residuary  legatees.  She  (Mrs  Bruce)  had, 
under  her  husband's  settlement,  right  to 
the  income  of  the  moiety  during  her  life, 
and  she  had  also  a  power  of  appointment 
over  the  capital,  to  be  exercised  by  wUl  or 
codicil.  I  am  unable  to  hold  otherwise 
than  that  her  will  now  before  us  contains  a 
sufficient  exercise  of  this  power. 

The  law  on  the  subject,  long  settled  in 
Scotland,  and  now  in  ffngland  by  the  Wills 
Act  of  1837,  is  what  is  expressed 'in  the  27tfa 
section  of  that  Act,  which  provides,  inter 
alia,  that  "  all  bequests  of  personal  estate 
of  a  testator  shall  be  construed  to  include 
any  personal  estate  .  .  .  which  he  may 
have  power  to  appoint  in  any  manner  he 
may  tnink  proper,  and  shall  operate  as  an 
execution  of  such  power  unless  a  contrary 
intention  shall  appear  by  the  will."  It  is,  1 
think,  generally  acknowledged  that  this 
enactment  correctly  expresses  what  is  now 
the  law  of  both  countries  on  the  subject. 

The  onus  is  therefore  upon  the  pursuers 
to  make  good  in  the  present  case  the  "con- 
trary intention";  and,  as  I  understand 
them,  they  seek  to  do  so  by  reference 
mainly  to  a  single  circumstance,  viz.,  that, 
there  being  here  two  other  powers  of  ap- 
pointment conferred  on  Mrs  Bruce  by  her 
husband's  settlement,  she  exercised  both  of 
those  powers  specially,  and  with  express 
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reference  to  her  husband's  deed.  From 
this  the  pursuers  propose  to  infer  that  if 
the  third  power  (the  power  in  question)  had 
been  intended  to  be  exercised,  it  would  also 
have  been  exercised  specially  and  with 
express  reference  to  the  husband's  deed. 

Now,  I  am  not  myself  partial  to  the 
invocation  of  the  maxim  eaepreBtio  wniua 
est  eoecluaio  edteriua  as  a  canon  in  the 
interpretation  either  of  wills  or  of  Acts  of 
Parliament.  It  has  been  more  than  once 
observed  that,  speaking  generally,  it  is  by 
no  means  a  safe  canon  of  construction.  At 
the  same  time  it  may  perhaps  be  allowed 
that  if  Mrs  Bruce,  having  powers  of 
appointment  over  three  separate  subjects, 
which,  if  she  had  said  nothing  about  Chem, 
would  all  simply  have  formed  part  of  her 
Residue,  had  yet  made  b^  her  will,  with 
respect  to  two  of  the  subjects,  an  express 

Erovision  that  they  should  form  part  of 
er  Residue,  while  with  respect  to  the  third 
subject  she  made  no  provision  at  all — that 
circumstance  mi^ht  at  least  found  an  argu- 
ment that  her  intention  was  to  make  a 
distinction,  and  to  declare  implicitly  that 
as  regards  the  third  subject  she  had 
resolved  to  forego  her  power  of  appoint- 
ment. That  might  pernaps  be  ar^able. 
As  it  happens,  however,  the  position  in 
fact  is  entirely  di£Ferent.  Mrs  Bruce  had 
power  to  dispose  (1)  of  certain  furniture, 
(2)  of  the  residue  of  her  husband's  estate, 
and  (3)  of  this  moiety  of  the  price  of  Black- 
mount.  If  she  made  no  contrary  provision, 
she  knew,  or  must  be  held  to  have  known, 
that  all  three  subjects  would  form  part  of 
her  own  Residue,  and  pass  to  her  own 
residuary  legatees.  But  as  regards  two  of 
them — viz.,  the  furniture  and  the  husband's 
residue — she  apparently  did  not  desire  that 
that  should  be  so.  Accordingly,  she  dealt 
specially  and  expressly  with  those  two 
subjects,  in  the  one  case  by  her  will,  and  in 
the  other  by  her  second  codicil — dividing 
the  furniture  among  particular  legatees, 
and  as  regards  the  husoand's  residue,  pro- 
viding in  substance  that  it  should  go,  not 
to  her  own  residuary  legatees,  but  to  the 
residuary  legatees  of  her  nusband.  That  is 
really  the  position,  and  I  must  say  that  I 
fail  to  see  how  in  such  circumstances  any 
inference  can  be  deduced  as  to  the  lady^ 
intention  with  respect  to  the  third  subject 
fthe  subject  here  m  question),  except  the 
inference  that  she  desired  that  it  should 
remain  part  of  her  own  Residue. 

It  is  true  that  in  disposing  of  the  furni- 
ture she  makes  reference  to  the  clause  in 
her  husband's  settlement  which  created  the 
power.  That  was,  indeed,  necessary  for 
purposes  of  identification.  It  is  true  also 
that  the  bequest  expressed  in  her  codicil  of 
her  husband's  residue  to  her  husband's 
residuary  legatees  is  prefaced  by  a  recital 
of  the  clause  in  the  settlement  which 
created  the  power.  And  that  may  have 
been,  like  many  other  recitals,  superfluous. 
But  that  is  reaUv  all  that  can  be  said  on 
the  subject,  what  is,  I  think,  of  more 
importance  is  this,  that  the  codicil  in  ques- 
tion— that  which  deals  with  the  husband's 
residue — would  (as  regards  the  part  of  it 
applicable)  have  been  altogether  unneces- 


sary except  on  the  footing  that  Mrs  Bruce's 
will  as  it  stood  carried  by  its  residuary 
clause  everything  falling  under  her  powers 
and  not  specially  appointed  otherwise.  Un- 
less that  was  so,  it  is  conceded  that  the 
residuary  destination  in  her  husband's 
settlement  remained  operative,  and  being 
so  operative,  there  could  have  been  no 
object  in  her  making  a  provision  by  codicil, 
which  simply — and  indeed  toiidem  verbis — 
repeated  that  destination.  That  it  simply 
did  so  is  quite  certain— the  only  difference 
being  that  one  of  the  husband  s  residuary 
legatees  having  died  without  issue  the 
codicil  carries  the  fund,  as  the  husband's 
settlement  carried  it,  to  the  two  sunfivors 
and  their  issue.  This,  I  confess,  seems  to 
me  to  be  reallv  couclusive  as  to  the  meaning 
which  Mrs  Bruce  herself  put  upon  the 
residuary  clause  in  her  will.  And  the  gloss 
thus  derived  is  accentuated  by  this,  that 
the  codicil  proceeds  to  declare  that,  "sub- 
ject to  the  foregoing  amendments  and 
additions,"  the  testatrix  homologates  and 
approves  of  her  existing  will.  Thedef  enders 
contend  that  the  worn  "amendments"  is 
significant,  and  I  think  they  are  entitled  to 
do  so.  For  it  is  quite  certain  that  the  only 
"amendment"  upon  the  lady's  will  which 
the  codicil  in  any  view  of  its  terms  makes, 
is  that  it  restores  her  husband's  destination 
of  residue,  as  against  that  contained  impli- 
citly in  the  residuary  clause  of  her  own  wUl. 
I  need  not,  of  course,  point  out  that  if  Mrs 
Bruce's  residuary  clause  (apart  from  the 
codicil)  carried,  and  was  intended  to  carry, 
the  husband's  residue,  there  can  be  no 
possible  ground  for  concluding  that  the 
moiety  of  the  price  of  Blackmount  was  in  a 
different  position. 

It  appears  to  me,  therefore,  that  the 
codicU  in  question,  construed  upon  ordi- 
nary principles,  so  far  from  displacing,  sup- 
ports the  legal  presumption,  and  indeed 
instructs  afiSrmatively  that  the  testatrix 
did  in  fact  intend  what  the  law  presumes. 
The  lady's  assumption  plainly  was  that  by 
her  will  as  it  stood  she  had  effectually 
exercised  her  whole  powers  of  appointment. 
So  assuming  she  proceeds  to  make  a  new 
disposition  with  respect  to  the  subject  of 
one  of  the  powers,  and  having  done  so 
she  goes  on  to  declare  in  express  terms 
that  qvuHid  vMra  her  will  shall  remain  in 
force. 

With  regard  to  previous  cases  I  do  not, 
I  confess,  think  that  much  help  in  ques- 
tions of  this  class  can  be  derived  nrom 
decisions  or  dicta  cither  Scotch  or  English. 
So  far  as  they  go,  the  Scotch  cases  from 
Hyalop  V.  Maarwell  downwards,  and  the 
English  cases  since  the  passing  of  the  Act 
of  1837,  seem  fairly  uniform  in  supporting 
the  legal  presumption  as  against  mere 
general  inferences  as  to  what  was  or  was 
not  likely  to  have  been  the  testator's  in- 
tention. Beyond  that  I  do  not  find  it 
necessary  to  examine  the  decisions,  most  of 
which  were  fully  cited  to  us.  All  I  need 
say  is  that  I  do  not  find  myself  either 
assisted  or  embarrassed  by  the  decision  in 
the  case  ef  Gillandera  v.  Mackenzie — a  case 
as  to  which  I  agree  with  the  observations 
of  the  Lord  Ordinary.    Rightly  or  wrongly 
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the  detenuining  element  in  that  caseplainly, 
I  think,  was  the  p>eculiar  character  of  the 
power — a  power  which  seemed  to  require 
for  its  exercise  something  very  like  the 
exercise  of  a  discretion.  I  certainly  can- 
not accept  the  suggestion  that  the  decision 
proceeded  upon  the  existence  in  the  deed 
creating  the  power  of  a  destination-over 
failing  its  exercise,  or  upon  the  further 
circumstance  that  the  power  was  exercised 
by  a  will  proper  and  not  by  a  trust-disposi- 
tion and  settlement.  The  destination-over 
might  have  been  important  (as  has  been 
held  in  England)  if  tne  testatrix  had  her- 
self created  the  power  by  some  previous 
deed.  And  the  other  element  miglit  have 
been  important  if  the  will  under  construc- 
tion had  consisted  simply  of  a  nomination 
of  executors  without  any  expressed  pur- 
poses or  bequests.  It  seems  enough  for 
present  purposes  that  there  is  no  room  for 
either  argument  here.  The  destination- 
over  here  is  in  no  different  position  from 
that,  for  instance,  in  the  case  of  Tarrat^a 
Trustees  referred  to  by  the  Lord  Ordinary ; 
and  although  Mrs  Bruce's  will  is  doubtless 
a  proper  "  will,"  and  begins  with  a  nomina- 
tion of  executors,  it  contains  also  distinct 
words  of  bequest  and  conveyance-  words 
of  bequest  and  conveyance,  first,  of  certain 
parts  of  her  estate,  and  next  of  the  whole 
residue  of  her  estate  to  certain  named  bene- 
ficiaries. 

I  am  therefore  of  opinion  that  the  Lord 
Ordinary's  judgment  is  right  and  should  be 
affirmed. 

Lord  Storhonth  Darlhto  —  I  under- 
stand your  Lordships  to  lay  down  in  sub- 
stance that  section  27  of  the  English  Wilis 
Act  of  1837  must  be  held  to  express  the  law 
of  Scotland  as  it  has  existed  trova  a  period 
considerably  earlier  than  1837.  I  do  not  in 
the  least  dissent  from  that  general  rule. 
It  is  convenient  that  in  a  mere  bye-path  of 
the  great  highway  of  succession  tne  two 
laws  should  be  the  same,  and  certainly  we 
cannot  complain  when  assimilation  takes 
place  by  the  rule  of  our  neighbours'  law 
being  made  to  conform  to  our  own. 

The  effect  mav  be  to  strengthen  the  pre- 
sumption which  the  Act  introduces  in 
favour  of  the  power  being  exercised  by  the 
donee  of  the  power,  though  by  words  of 
general  gift  which  in  terms  would  apply 
only  to  property  belonging  to  himself. 
Such  an  instrument  is  to  operate  as  an 
execution  of  the  power  "unless  a  contrary 
intention  shall  appear  by  the  will."  But 
the  search  for  the  contrary  intention  is 
still  open ;  and  T  am  afraid  that  no  rule  of 
law  which  establishes  a  mere  presumption 
can  ever  save  courts  of  law  tne  necessity 
of  examining  the  instrument  to  see  whether 
the  presumption  can  be  rebutted.  The  really 
difficult  question  must  always  be,  what  is 
enough  to  show  an  intention  tothecontrarv? 
YourLordshipinthechairhasreferred  to  the 
famous  and  rather  mysterious  dictum  of 
Lord  Brougham  made  so  fai'  back  as  18!^  in 
the  case  about  the  Dick  bequest,  with  which 
it  had  very  little  connection.  That  dictum 
came  supported  originally  by  no  Scottish 
authority— though  probably  a  Lord  Chan- 


cellor is  exempt  from  the  necesraty  rf 
relying  on  authority — a.nd  for  a  long  time 
it  found  no  place  in  the  development  d 
the  Scots  law  applicable  to  this  qnestkn. 
Lord  Corehouae  did  not  found  npon  it  is 
his  well-known  judgment  in  Hysiop  r. 
MaanoeU  in  1834,  though  it  was  cited  ia 
argument,  and  it  was  not  so  much  as  cited 
in  Maekeneie  v.  GiUandera  in  1874,  forty 
years  later.  Jt  is  only  ^tbin  cominn- 
tively  recent  years  that  it  has  come  into 
prominence.  I  do  not  say  this  as  at  aS 
attempting  to  detract  from  its  autbonty. 
But  even  3  it  be  treated  as  containing  l& 
doctrine  which  was  afterwards  emboidHii 
in  the  Wills  Act,  it  does  not  alter  the  f>et 
that  the  rule  is  at  best  a  presumption,  fo 
Lord  Brougham,  after  stating  what  hr 
understood  to  be  the  law  of  Scotland  with 
sundry  variations  not  wholly  consistot, 
ends  at  p.  143  of  7  Wilson  A  Shaw  1^ 
saying  tluat  what  you  have  to  ascertain  s 
the  intention  of  the  maker  of  the  instra- 
ment  aliped  to  be  an  execution  of  tb» 
power,  and  that  you  are  to  gather  liii 
intention  "  in  every  way  you  can  from  tlie 
instrument  itself." 

Now,  what  I  have  had  difficulty  in  hdd- 
ing — and  I  confess  my  doubts  have  dm 
been  altogether  removed,  though  of  coarse 
they  have  been  shaken  by  your  Loidshiss' 
views — is  that  Mrs  Bruce,  tne  donee  of  tie 
three  powers  with  which  her  husband  had 
invested  her,  did  not  manifest  an  intentioB 
contrary  to  the  legal  presumption  as  r- 
gards  the  third  power.  It  would  be  tedioBi 
and  useless  to  give  in  detail  my  reason! 
for  so  doubting.  But  I  may  say  in  1 
sentence  that  the  considerations  whici 
have  weighed  with  me  more  than  with 
your  Lordships  were  (1)  that  her  husfasDd 
bad  made  in  his  own  will  a  detailed 
destination-over  of  the  property  which 
was  the  subject  of  this  third  power  in 
favour  of  relatives  of  the  -^vife ;  and  (2; 
that  Mrs  Bruce  expressly  recited  in  her 
testamentary  writings  two  of  her  powns 
(thereby  showing  that  to  be  her  way  d 
declaring  her  intention  to  exercise  tbem) 
while  omitting  all  mention  of  the  third, 
which  indicates  to  my  mind  that  her 
intention  with  respect  to  that  power  wis 
to  leave  her  husband's  destination  un- 
touched. 

Lord  Low— It  seems  to  me  that  this 
case  raises  sharply  a  question  of  genenl 
interest,  namely,  what  precisely  is  the  rule 
of  law  applicable  to  cases  of  this  kind? 

There  is  a  series  of  decisions  whidi  I 
have  been  accustomed  to  regard  as  autho- 
ritative, in  'nhich,  as  I  read  tJiem,  the 
question  whether  the  donee  of  a  power  ol 
appointment  has  exercised  the  power  bv 
a  general  settlement  of  his  own  means  aim 
estate  containing  no  reference  to  the  power, 
has  been  regarded  as  a  question  of  inten- 
tion to  be  determined  in  the  ordinary  war 
upon  a  fair  reading  of  the  settlement,  there 
being,  however,  a  certain  presumption- 
stronger  or  weaker  according  to  circum- 
stances—in favour  of  the  exercise  of  the 
power. 

I  may  refer  in  particular  to  the  cases  of 
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StnUh  V.  MUne  (4  S.  679) ;  Hyaktp  v.  Maas- 
voelVs  Trustees  (12  S.  413),  a  case  nrequently 
cited,  and  the  opinion  of  Lord  Corehouse 
in  which  has  often  been  quoted  with 
approval ;  and  Atackensie  v.  Gillandera  (1 
B.  1050),  where,  in  circumstances  very 
similar  to  those  of  the  present  case,  it 
was  held  that  the  power  had  not  been 
exercised. 

In  regard  to  the  presumption  in  favour 
of  the  exercise  of  the  power  I  imagine  that 
it  originated  in  a  recognition  that,  generally 
speaking,  it  is  just  as  natural  that  the 
donee  of  the  power  should  exercise  it  aa 
that  he  shoula  dispose  of  his  own  estate, 
and  accordingly  I  find  in  the  class  of  cases 
to  which  I  have  referred  that  the  question 
of  the  weight  to  be  given  to  the  presump- 
tion, or  whether  it  applied  at  all  in  a 
particular  case,  seems  to  have  been  re- 
garded as  a  question  of  circumstances. 

Accordingly,  when  this  case  was  first 
argued  before  the  Second  Division,  the 
circumstances  presented  great  difficulties 
to  my  mind,  oecause  the  donee  of  the 
power,  Mrs  Bruce,  -was,  in  a  more  marked 
manner  than  in  any  other  case  which  has 
arisen,  put  to  her  election  whether  she 
would  allow  a  careful  destination  of  the 
funds  which  had  been  made  by  her  husband 
in  favour  of  her  relations  to  stand,  or  alter 
it  and  dispose  of  the  funds  in  a  different 
way.  I  had  difficulty  in  seeing  why  in 
such  a  case  it  should  be  presumed  that  the 
wife  would,  as  a  matter  of  course,  alter 
the  destination  made  by  her  husband.  It 
appeared  to  me  that  the  more  natural 
presumption  was  that  her  desire  would 
rather  be  to  respect  her  husband's  wishes, 
and  that  she  would  not  alter  the  destinar 
tion  made  by  him  unless  she  had  very 
good  reason  for  doing  so.  That  was  a 
consideration  which  weighed  strongly  with 
the  Court  in  Mackenzie  v.  GiUandera, 
although  the  option  which  in  that  case 
was  given  to  the  donee  of  the  power,  who 
was  a  daughter  of  the  donor,  was  not 
nearly  so  pomted  as  it  is  in  this  case. 

It  nirther  seemed  to  me  that  the  circum- 
stance to  which  I  have  referred  having 
rendered  the  presumption  in  favour  of  the 
exercise  of  the  powers  a  very  weak  one, 
there  were  other  circumstances  which  went 
far  to  show  that  it  was  not  Mrs  Bruce's 
intention  to  exercise  her  powers  except  in 
the  cases  in  which  she  did  so  expressly. 
In  the  first  place,  she  used  the  form  of  will 
which,  of  all  others,  was  the  least  suited 
for  the  exercise  of  the  powers  by  implica- 
tion. In  the  face  of  the  decided  opinion 
expressed  by  Lord  President  Inglis  in 
Mackenzie  v.  Gillandera  that  a  testament 
merely  appointing  an  executor  for  the 
distribution  of  the  testator's  personal 
estate  amongst  legatees  cannot  be  presumed 
to  be  an  exercise  of  a  power  or  appoint- 
ment, I  could  not  imagine  that  Mrs  Bruce's 
law-agent  would  advise  her  that  such  a 
testament  would  without  doubt  be  an  exer- 
cise of  all  the  powers  conferred  upon  her. 
Again,  assuming  that  she  had  received 
that  advice,  and  believed  that  the  residue 
clause  in  her  will  disposed  of  the  three 
funds  over  which  her  nusband  had  given 
Toi«  xun. 


her  power,  why,  when  she  desired  slightly 
to  alter  the  appointment  in  regard  to  one 
of  the  funds,  ^las  it  thought  necessary  to 
do  so  by  a  formal  deed  of  appointment 
reciting  the  power  conferred  upon  her  by 
her  husband  ?  I  should  have  expected  that 
she  would  simply  have  said  that  she  altered 
the  residuary  clause  in  her  will,  to  the 
extent  specified,  so  far  as  regarded  the 
residue  or  her  husband's  estate.  It  is  true 
that  the  result  of  the  alteration  was  to  give 
the  residue  of  her  husband's  estate  to  the 
very  persons  whom  he  had  selected,  and,  of 
course,  there  is  great  force  in  the  argument 
that  it  would  have  been  quite  unnecessary 
to  do  so,  unless  by  her  will  she  had  altered 
her  husband's  destination.  One  of  three 
persons,  however,  to  whom  the  husband 
had  destined  the  residue  of  his  estate  had 
died,  and  it  seemed  to  me  that  Mrs  Bruce's 
formal  appointment  might  reasonably  be 
attributed  to  her  desire  to  make  it  clear 
that  although  the  condition  of  matters 
which  her  husband  had  contemplated  had 
changed,  she  did  not  wish  to  interfere  with 
the  destination  which  he  had  made. 

I  should  still  regard  these  considerations 
as  sufficient  to  justify  the  conclusion  that 
Mrs  Bruce  did  not  exercise  the  powers 
except  those  to  which  she  expressly  re- 
ferrad,  if  it  had  not  been  that  I  nave  come 
to  be  satisfied  that  the  sound  view  of  the 
law  is  that  the  presumption  in  favour  of 
the  exercise  of  the  power  is  very  much 
stronger  than  I  had  understood  it  to  be,  so 
strong  indeed  that  it  can  only  be  rebutted 
by  evidence  of  intention  amounting  practi- 
cally to  a  declaration  that  the  power  is  not 
exercised. 

I  do  not  know  why  Lord  BrouKham's 
statement  of  the  law  in  Cameron  v.  Mackie 
(7  W.  &  S.  106)  has  apparently  been  to  a 
great  extent  disregarded  in  this  Court.  It 
would  certainly  have  afforded  a  very  easy 
solution  of  the  case  of  Hyalop^  v.  MaxwelVa 
Trusteea,  which  was  decided  in  the  follow- 
ing year,  and  indeed  of  most  of  the  cases 
which  have  subsequently  arisen.  Lord 
Brougham's  statement  of  the  law,  however, 
must  be  regarded  as  being  of  the  highest 
authority,  oecause  although  it  was  not 
necessary  for  the  decision  of  the  case  in 
which  it  was  made,  it  was  relevant  to  the 
question  at  issue,  and  none  of  the  other 
noble  and  learned  Lords  who  took  part  in 
the  judgment  indicated  any  dissent. 

Now,  it  seems  to  me  that  the  substance 
of  Lord  Brougham's  statement  of  the  law 
(which  was  somewhat  discursive)  is  suc- 
cinctly embodied  in  the  27th  section  of  the 
English  Wills  Act  of  1837.  That  enactment, 
which  appears  to  have  materially  altered 
the  English  law,  and  to  have  been  intended 
to  assimilate  it  to  that  of  Scotland,  as  laid 
down  by  Lord  Brougham  four  years  before 
the  passing  of  the  Act,  provides  that  "a 
bequest  of  the  personal  estate  of  the  testator 
shall  be  construed  to  include  any  personal 
estate  which  he  may  have  the  power_  to 
appoint  in  any  manner  which  he  may  think 
proper,  and  shall  operate  as  an  execution  of 
such  power  unless  a  contrary  intention 
shall  appear  by  the  will." 

Now,  this  question  relates  to  a  branch  of 

NO.  XLVIII. 

Digitized  by  VjOOQIC 


754 


The  Scottish  Law  Reporter.—  Vol.  XLIII. 


TBfay  &  Ore.  v.  Brace's  Tr. 
L  Joly  '9.  »9o6- 


the  law  in  which,  as  a  rule,  there  is  no 
difference  between  the  law  of  England  and 
that  of  Scotland ;  and  it  is  certainly  desir- 
able that  the  law  of  the  two  countries 
should  be  the  same.  Therefore  if,  as  I 
understand  to  be  the  case,  your  Lordships' 
opinion  is  that  the  rule  of  the  common  law 
oi  Scotland  is  the  same  as  the  English 
statutory  rule,  I  am  ready  to  concur. 

What,  then,  is  the  result  of  applying  the 
rule  to  this  case  ?  The  element  of  intention 
is  not  altogether  excluded,  but  its  scope  is 
very  much  restricted,  because  the  rule 
makes  it  imperative  upon  the  Court  to 
construe  Mrs  Bruce's  will  "to  include"  all 
the  personal  estate  which  under  her  hus- 
ban<rs  settlement  she  had  power  to  appoint. 
I  think  that  that  practically  means  that 
Mrs  Bruce's  will  must  be  read  as  if  she  had 
actually  defined  the  i-esidue  of  her  estate  as 
including  all  the  funds  which  she  had  power 
to  appoint,  and,  if  so,  I  agree  that  she  must 
be  held  to  have  exercised  all  the  powers. 

Lord  Pkabson— I  am  of  opinion  in  this 
case  that  the  power  of  appointment  has 
been  effectually  exercised;  and  I  entirely 
concur  in  the  reasons  for  that  opinion 
which  have  been  expressed  by  your  Lord- 
ship iu  the  chair  and  Lord  Kyllachy. 

The  Court  adhered. 

Counsel  for  the  Pursuers  and  Reclaimers 
—  The  Solicitor-General  (Ure,  K.C.)— Wil- 
ton. Agents  —  Henderson  &  Mackenzie, 
S.S.C. 

Counsel  for  the  Defenders  and  Respon- 
dents—  Younger,  K.C.  —  A.  R.  Brown. 
Agent — Arthur  B,  Paterson,  W.8. 


Tueiday,  June  26. 

FIRST   DIVISION. 

[Lord  Stormonth  Darling, 
Ordinary. 
BURGHEAD    HARBOUR   COMPANY, 
LIMITED  V.  GEORGE  (COLLECTOR 
OP  DUFFUS  PARISH). 

Valuation  Acta — Valuation  BoU — Conclu- 
sive Evidence  of  Annual  Value  from 
which  Deductions  to  be  Made  —  Poor- 
Rates — Assessment — Harbour. 

Held  that  in  assessing  a  harbour  for 
poor-rate^  a  parish  council  is  bound  to 
accept  as  conclusive  the  annual  value 
as  appearing  iu  the  valuation  roll,  and 
to  make  tlierefrom  the  deductions 
allowed  by  section  37  of  the  Poor  Law 
Amendment  (Scotland)  Act  1&45,  what- 
ever deductions  may  already  have  been 
made  by  the  assessor  in  arriving  at 
such  annual  value.  Edinlnirgh  and 
Glasgow  Railway  Company  v.  Meek, 
December  10,  186i,  3  Macph.  229,  and 
Magistrates  of  Glasgow  v.  Ball,  Januai-y 
14,  1887, 14  R.  319, 24  S.L.R.  241 ,  followed. 
Poor — Poor-Ratea — Harbour— Rights  and 
Powers  Below  Low- Water  Mark — Deduc- 
tions from  Annual  Value  —  Expense  of 


Dredging  Harbour  —  Poor  Law  Ainend- 
ment  (Scotland)  Act  1845  (8  and  9  Viet, 
c.  83),  sec.  3^— Valuation  of  Lands  (Scot- 
land) Act  1854  (17  and  18  Vict.  c.  91). 

A  parish  council  refused  to  allow  as 
a  deduction  from  the  annual  value  of 
a  harlwnr,  under  section  37  of  the  Poor 
Law  Amendment  (Scotland)  Act  1815, 
the  average  cost  of  dredging  the  har- 
bour, on  the  ground  that  such  expense 
was  not  incurred  in  maintaining  the 
lands  and  heritages,  the  subjects  of 
assessment,  but  was  an  expense  of 
carrying  on  business  incidental  to  an 
incorporeal  right  of  harbour  in  the  har- 
bour companynot  included  in  the  entry 
in  the  valuation  roll,  or  alternatively 
was  expenditure  in  operations  on  the 
solum  of  the  sea  below  low-water  mark 
which  did  not  form  part  of  the  har- 
bour as  that  subject  fell  to  be  and  was 
entered  in  the  valuation  roll. 

Held  that  the  average  cost  of  dredg- 
ing was  a  proper  deduction,  inasmuch 
as  (1)  it  was  an  expense  necessary  for 
maintaining  in  use  the  whar\'es.  Sic; 
and  (2)  harbour  was  a  complex  heritable 
subject,  duly  entered  in  the  valuation 
roll,  which  embraced  any  right  such  as 
was  now  sought  to  be  distinguished, 
and  required  for  its  maintenance  such 
expense.     Adamson  v.  Clyde  Naviga- 
tion Trustees,  June  26,  18t»,  1  Macph. 
974,  June  22,  1885,  3  Macph.  (H.L.)  100; 
Mersey  Dock  and  Harbour  Board  v. 
Jones,  June  22,   1885,  3  Macph.  (H.L.) 
102,  note;  and  Gardiner  v.  Leith  Dock 
Com/misaioners,  June  17, 1864,  2  Macph. 
1234,  March  12, 1886,  4  Macph.  (H.L.)  14, 
1  S.L.R.  213,  commented  on. 
Poor — Poor-Bates — Deductions — Inaurantt 
where  no  Premiums  Paid — Rates  and 
Taxes  —  Whether  Actual  or  Average  — 
Whether  Owners  Only  or  both  Chcnera 
and  Occupiers — Poor  Law  Amendment 
(Scotland)  Act  1845  (8  and  9  Vict.  cap.  SBu 
sec.  37. 

Held  (per  Lord  Stormonth  Darling, 
Ordinary,  and  acquiesced  in)  (1)  that 
in  calculating  over  an  accepted  number 
of  years  the  "probable  annual  average 
cost  of  insurance  "  for  deduction  from 
the  annual  value,  under  section  37  of 
the  Poor  Law  Amendment  (Scotland) 
Act  1845,  prior  to  assessing,  no  allow- 
ance fell  to  be  made  for  insurance 
in  years  in  which  no  premiums  had 
been  paid  or  money  set  aside  in  lieu 
thereof — Glasgow  Gas  Light  Company 
V.  Adamson,  March  23,  1883,  1  Macph. 
727,  disttJiguisJied;  (2)  that  the  rates, 
taxes,  and  public  charges  which  fell  to 
be  deducted  under  the  section  were  those 
actually  payable  and  not  an  average 
estimate  thereof;  and  (3)  that  where 
the  owner  was  also  the  occupier  the 
proportion  of  taxes  deductible  was  the 
owner's  proportion  only. 
The  Poor  Law  Amendment  (Scotland)  Act 
1845  (8  and  9  Vict.  cap.  83),  section  37, 
enacts— "In  estimating  the  annual  value 
of  lands  and  heritage^  the  same  shall  be 
taken  to  be  the  rent  at  which,  one  year 
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with  another,  such  lands  and  heritages 
might  in  their  actual  state  be  reasonably 
expected  to  let  from  year  to  year,  under 
deduction  of  the  probable  annual  average 
cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  such 
lands  and  heritages  in  their  actual  state, 
and  all  rates  and  taxes  and  public  charges 
pt^able  in  respect  of  the  same  .  .  .  ." 

The  Burghead  Harbour  Company,  Limi- 
ted, 1  North  Street,  El^n,  complainers, 
brought  a  note  of  suspension  and  interdict 
against  Joseph  Stuart  George,  Collector  of 
Poor  Rates  ror  the  Parish  of  Duffus,  in  the 
county  of  Elgin,  respondent,  in  which  they 
sought  to  restrain  him  from  proceeding 
further  or  enforcing  a  notice  of  assessment, 
dated  22nd  November  1902,  a  sherifTs  war- 
rant authorising  him  to  poind  the  com- 
plainers' goods  for  non-payment  of  the  sum 
m  the  notice,  and  an  execution  of  charge 
following  thereon. 

The  notice  of  22nd  November  1902  inti- 
mated to  the  complainers  that  they  were 
assessed   for    the    year   Whitsunday    1902 
to   Whitsunday  1903,  under  the  different 
Acts  of  Parliament,  as  owners  and  occu- 
piers of  the  following  lands  and  heritages: — 
Burghead  Harbour  (Shore  dues  or). 
1.  Owner. 
Poor  Rate,     .     .    9id.^ 
School  Rate,      .    8Jd.  1  ,„ -.  ^„  „, 
Cemetery  Rate,       Jd.  X^^ '<*•  P«' *!• 
Registration  Rate,  |d.  j 

Of  the  annual  value  of  £310, 10s.  £2111   7} 
2.  Oecwpier. 
Poor  Rate,     .    .    8id.^ 
School  Rate,      .    Sjd.  I  Is.  7d.  per 
Cemetery  Rate,       Jd.  f       £1. 
Registration  Rate,  Jd. ) 

Of  the  annual  value  of  £310, 10s.     21  11   Tj 

ToUl  £49  3  3 
The  annual  value  stated  in  the  notice  was 
arrived  at  by  making  a  deduction  of  50 
per  cent,  for  allowances  under  sec.  37  of 
the  Poor  Law  Amendment  (Scotland)  Act 
1845  (v.  BU'p.')  from  the  valuation  appear- 
ing in  the  valuation  roll  for  the  year  to 
Whitsunday  1903.  The  complainers  main- 
tained that  they  were  entitled  to  deductions 
which  would  give  them  total  exemption 
from  such  rates  and,  tn^er  alia,  to  the 
following : — 

I.  Repairs  and  Maintenance. 

(1)  Repairs  and  material,  £118 14  0 

(2)  Expenaea  of  Dredging. 

(o)  Wages         .        .       142 15  8 
(6)  Upkeep  of  dredger    122  9  a 


(3)  Lighting,  &c.  . 
II.  Insurance 


£265 
14 


52 
52 


£398  4  4 
8317  8 


IV.  Bates  and  Taxes. 

Income  Tax                  .  £43  2  6 

Burgh  Assessments  157  0  7} 
Poor,  School,  and  other 

rates  .       .        .  3511  7J 

County  Assessments  .  15 11  4 


251  6  1 

Thecomplainerspleaded— "(1)  The  amount 
stated  in  the  valuation  roll,  made  up  by  the 


assessor  as  the  annual  value  of  the  under- 
taking of  the  complainers,  is  conclusive  as 
regards  the  respondent,  and  he  is  not  en- 
titled to  re-open  that  valuation  or  to  inquire 
as  to  the  bfisis  upon  which  the  same  was 
made  up.  (2)  The  complainers  being  en- 
titled to  deductions  under  sec.  37  of  the 
Act  8  and  9  Vict.  cap.  ^  for  which  the 
respondent  refused  to  give  them  credit, 
the  proceedings  complained  of  ought  to  be 
suspended  and  interdict  granted  against 
the  respondent  as  craved." 

On  26th  May  1903  the  Lord  Ordinary 
(Stormonth  Dablino),  before  answer, 
made  a  remit  to  John  Stuart  Gowans, 
O.A.,  Edinburgh  "to  consider  and  report 
with  special  reference  to  the  statements 
and  pleas  of  parties  as  to  the  probable 
annual  average  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  neces- 
sary to  naaintain  the  complainers'  subjects 
assessed  in  their  actual  state,  and  the  rates 
and  taxes  and  public  burdens  payable  in 
respect  of  the  same,  it  being  the  object  of 
this  remit  to  ascertain  the  deductions  to  be 
made  in  terms  of  the  37th  section  of  the 
Poor  Law  (Scotland)  Act  1845,  and  to  report 
upon  any  other  matter  which  either  party 
may  consider  material  to  the  question  at 
issue." 

On  28th  June  Gowans  reported  that  hav- 
ing examined  the  complainers'  books,  &c., 
in  his  opinion  the  annual  average  cost 
during  the  five  years  ending  31st  May  1903 
of  the  repairs,  insurance,  and  other  expenses 
was  £390,  Ids.  6d.,  that  in  his  opinion  that 
sum  was  the  deduction  in  respect  of  such 
repairs,  &c.,  which  fell  to  be  made  from 
the  valuation  before  assessment  in  terms  of 
section  87  of  the  Act,  and  that  it  included 
the  averap^e  amounts  paid  by  the  com- 
plainers for  "(1)  Materials,  wages,  and 
tradesmen's  accounts  in  connection  with 
repairs  of  harbour  and  upkeep  of  dredger. 
(2)  Wages  in  connection  with  dredger,  (3) 
CosJs  and  firewood  for  dredger.  (4)  In- 
surance, including  insurance  on  dredger. 
(5)  One-half  of  haroourmaster's  salary." 

The  reporter  further  stated — "The  re- 
porter understands  from  reading  the  case 
of  Edinburgh  and  Glaagcno  RaiTway  Com- 
pany V.  Hall,  4  Macph.  301,  that  income  tax 
IS  not  one  of  the  rates,  taxes,  and  public 
charges  payable  in  respect  of  land  and 
heritages  which  under  the  37th  section  of 
the  Poor  Law  fScotland)  Act  l»i5  fall  to  be 
deducted  in  estimating  the  annual  value  of 
such  lands  and  heritages.  If  that  tax  is 
deducted  .  .  .  the  annual  average  of  taxes 
paid  during  the  four  years  ending  15th 
May  1902  amount  to  £269,  Is.  Id.,  whereof 
there  is  applicable  to  owner  £100,  17s.  lid., 
and  occupier  £168,  Ss.  2d. 

"The  respondent  contends  that  an  average 
of  rates  and  taxes  is  not  a  proper  deduction, 
but  that  the  deduction  should  be  the  taxes 
of  the  year  in  question.  He  refers  to  the 
case  above  quoted  of  Edinburgh  and  Glas- 
gow Railway  Company  v.  Hail.  The  rates 
and  taxes  exclusive  of  income  tax  under 
Schedule  D,  but  inclusive  of  property  tax 
Schedule  A,  paid  and  assessed  during  the 
year  ending  15th  May  1903,  are  as  follows:— 
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Owner.  Occupier.  ToUL 

Paid- 
Property    Tax,   JB  8.  d.  £    s.  d.  &  s.  d. 
Schedule  A    .    1  13  0  ...  113  6 
County  ABsess- 

ments     .        .  10  12  8  4  0  6  1413  2 
Burgh    Assess- 
ments    .        .  31    7  5i  1C8  21U  13410  4| 
Parish  Rates    .116  1  013  4  2  06 


45    9  8i  10716  9i  153  6  6| 
Unpaid,  but  con- 
signed in  Court — 
Parish  Rates     .  24  11  7J    24  11  7i    40  3  3 

Total,    .  70    14    132    8  4|  202  0  8| 

"The  respondent  further  contends  that 
only  the  owners'  proportion  of  taxes  forms 
a  deduction  from  the  gross  rental  for  the 
purpose  of  ascertaining  the  net  rental,  and 
quotes  the  case  of  Wuaon  \.  Pumpherston 
OU  Company,  3  F.  1099. 

"In  the  course  of  the  remit  the  respon- 
dent contended  that  it  was  the  reporter's 
duty  to  ascertain  what  was  the  assessable 
value  of  the  shore  dues  of  Burghead  Har- 
bour which  should  be  entered  or  which 
should  have  been  entered  in  the  valuation 
roll  of  the  county  of  Elgin  for  the  year 
ending  at  Whitsunday  1003,  and  that  it 
was  the  reporter's  duty  to  ascertain  how 
the  assessable  value  of  £621  for  the  year 
ending  at  Whitsunday  1003,  as  averred  in 
statement  2  of  the  statement  of  facts  for 
the  complainer,  had  been  arrived  at,  and 
what  deductions  had  been  made  in  fixing 
that  sum. 

"The  reporter  is  of  opinion  that  this 
matter  is  outwith  the  remit,  and  that  in 
view  of  the  cases  The  Magistrates  of  Glas- 
gow V.  Hall,  14  B.  319,  and  The  Pumpher- 
ston Oil  Compny,  Limited  v.  WHson;  38 
S.L.R.  830,  the  respondent  is  bound  to 
accept  the  valuation  appearing  in  the  valua- 
tion roll,  and  is  debarred  from  inquiring 
what  deductions  fell  to  be  made  in  making 
that  valuation. 

"The  sum  of  £621  is  the  yearly  rent  or 
value  of  the  lands  and  heritages  belonging 
to  the  complainers  as  fixed  by  the  Assessor 
for  the  County  of  Elgin  for  the  year  ending 
Whitsunday  1903,  although  that  sum  is 
entered  in  the  valuation  roll  as  'shore  dues 
of  Burghead  Harbour.' 

"  The  respondent  contends  that  the  lands 
and  heritages  in  respect  of  which  the  com- 
plainers are  assessed  consist  of  quays, 
wharves,  sheds,  buildings,  and  other  heri- 
tages, but  that  the  {>art  of  the  sea  below 
high-water  mark,  which  is  included  within 
the  boundaries  of  the  harbour,  is  no  part 
of  the  lands  and  heritages  belonging  to  the 
complainers.  Following  on  this  contention 
he  oDJects  to  any  sums  being  deducted  in 
respect  of  dredging  operations. 

"  The  reporter  has  not  been  able  to  adopt 
this  view. 

Both  parties  lodged  objections  and  ans- 
wers to  the  report. 

The  complainers  maintained,  inter  cdia, 
(1)  that  the  probable  average  cost  of  insur- 
ance proposed  to  be  allowedwas  insufficient 
inasmuch  as  for  the  first  three  of  the  five 
years  taken  by  the  reporter  the  dredger, 
which  for  the  last  two  of  the  five  years  was 


insured  and  would  in  the  future  be  insured 
at  a  premium  of  S80,  had  not  been  insured, 
and  so  £80  for  each  of  the  first  three  years 
should  have  been  added,  and  (4)  that  (a)  an 
average  of  the  rates  and  taxes  should  be 
taken  to  arrive  at  the  deduction  therefor, 
and  (b)  the  rates  and  taxes  to  be  included 
should  not  be  the  owner's  proportion  only 
but  both  owner's  and  occupier's. 

The  respondent  objected  to  the  report, 
inter  alia,  on  the  following  grounds:  — 
(Obj.  I).  That  the  report  did  not  contain 
information  which  would  have  enabled 
him  to  show  that  the  deductions  allowed 
by  the  reporter  had  already  been  taken  into 
account  by  the  assessor  in  stating  the  yearly 
rent  or  value  of  the  subjects  in  the  valua- 
tion roll  at  £621 ;  for  example,  while  thp 
subjects  were  entered  in  the  valuation  roll 
for  that  year  as  "  Shore  dues  of  Burghead 
Harbour,  £621,"  the  shore  dues  for  that 
year  amounted  to  £2251,  19s.,  while  the 
profits  in  each  of  the  preceding  four  years, 
on  which  income-tax  had  been  paid,  were 
as  follows :— 1898-9,  £795;  1900-1,  £952 ;  1901-2, 
£804;  1902^,  £795.  (Obj.  II).  The  respon- 
dent also  objected  to  the  sum  of  £309,  16b. 
2d.  allowed  by  the  reporter  for  deductions 
as  excessive,  and  averred — "The  lands  and 
heritages  at  Burghead  Harbour  belonging 
to  the  complainers,  entered  in  the  valuation 
roll,  consist  of  quays,  wharves,  sheds, 
offices,  a  steeljard,  and  a  pier,  these  being 
the  only  subjects  legally  assessable.  Ctf 
thes«,  the  sheds,  offices,  and  steelyard  are 
separately  entered  in  the  valuation  roll, 
and  the  quays,  whai'ves,  and  pier  are  the 
subjects  covered  by  the  entry  therein  of 
'  Shore  dues  of  Burghead  Harhour,'  and  are 
the  subjects  the  assessment  of  which  is  in 
question  in  the  present  case  .  .  .  The 
complainers  have  right  under  their  stat- 
utes, and  subject  to  the  supervision  of 
the  Board  of  'Trade,  to  dredge  and  deepen 
the  portion  of  the  sea  included  within  the 
boiindaries  of  the  harbour,  but  the  sea 
within  the  harbour  boundaries  is  no  pail 
of  the  lands  and  heritages  belonging  to  the 
complainers.  The  respondent  accordiuglv 
submits  that  there  should  be  disallowed  all 
items  of  expenditure  which  do  not  relate  to 
the  complainers'  lands  and  heritages  as 
above  mentioned,  and  that  the  whole  ex- 
penses connected  with  the  dredger  and 
with  dredging  should  be  disallowed  in 
respect  (1)  they  are  ordinary  working  ex- 
penses and  not  repairs  or  expenses  within 
the  meaning  of  the  statute,  and  (2)  they  are 
not  operations  upon  the  complainers'  lands 
and  heritages  assessed  under  the  said  entry. 
The  respondent  also  maintains  that  the 
one  half  of  the  harbourmaster's  salary 
which  the  reporter  proposes  to  allow  as  a 
deduction  under  head  5  ought  to  be  dis- 
allowed. The  harbourmaster's  salary  is 
entirely  an  expense  of  the  complainers' 
business,  and  has  no  relation  to  the  deduc- 
tions allowed  by  the  statute.  It  is  in  no 
sense  an  expense  of  the  upkeep  of  the 
harbour  as  an  assessable  subjects"  (Obj.  III). 
The  respondent  maintained  that  the  proper 
deduction  for  rates  and  taxes  was  (a)  not 
an  average,  but  the  rates  and  taxes  for  the 
particular  year,  and  (b)  the  proportion  of 
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the  rates  and  taxes  payable  by  the  owner, 
and  not  both  that  payable  b^  the  owner 
and  that  payable  by  the  occupier. 

On  19th  January  1906  the  Lord  Ordinary 
(Stobmonth  Darling)  pronounced  an  in- 
terlocutor repelling  the  complainers'  objec- 
tions, and  also  objections  1  and  2  for  the 
respondent,  and  sustaining  objection  3  for 
the  respondent. 

Opinion. — "This  suspension  raises  the 
question  whether  the  complainers,  as  pro- 
prietors of  the  harbour  of  Burghead,  in 
the  parish  of  Duffus  and  county  of  Elgin, 
have  received  from  the  respondent  the  full 
amount  of  deductions  to  which  they  are 
entitled,  under  the  37th  section  of  the  Poor 
Law  Amendment  Act  1815,  before  being 
assessed  for  poor  and  other  parochial  rates 
(levied  on  the  basis  of  the  poor  rate)  for 
the  year  from  Whitsunday  1902  to  Whit- 
Runday  1908.  That  section  provides  that 
.  .  .[qwotea  section]  .  ,  . 

"The  yearly  rent  or  value  of  the  lands 
and  heritages  belonging  to  the  complainers 
was  fixed  by  the  Assessor  for  the  County 
of  Elgin,  according  to  the  valuation  roll 
made  up  by  him  tor  the  year  ending  at 
Whitsunday  19U3,  at  the  sum  of  £621 ;  and 
the  respondent  as  collector  of  poor  and 
other  rates  for  the  parish  of  Duffus,  in- 
timated to  the  complainers  that  he  had 
assessed  them  as  owners  and  occupiers  of 
lands  and  heritages  of  the  annual  value  of 
£310,  10s.,  being  a  deduction  of  60  per  cent, 
from  the  amount  appearing  in  the  valua- 
tion roll,  in  respect  of  the  allowances 
mentioned  in  the  37th  section.  The  com- 
plainers, on  the  other  hand,  came  into 
Court  maintaining  that,  if  the  full  statutory 
deductions  were  allowed,  they  would  be 
entitled  to  total  exemption  from  the  rates. 

"  I  followed  the  usual  course  of  making  a 
remit  to  a  man  of  skill— in  this  case  Mr 
Oowans,  C.A.,  Eldin burgh— to  examine  the 
complainers'  books,  and  to  i-eport  as  to  the 
items  of  expenditure  mentioned  in  the 
statute.  He  reported  that,  in  his  opinion, 
the  sum  of  £3%,  16s.  2d.  was  the  probable 
annual  average  cost  of  the  repairs,  insur- 
ance, and  other  expenses  necessary  to  main- 
tain the  subjects  of  assessment  in  their 
actual  state  ;  and  he  further  stated  alterna- 
tive views  of  the  amount  of  rates,  taxes, 
and  public  charges  payable  in  respect  of  the 
same,  thealtematives  depending  on  whether 
these  bui-dens  were  to  De  taken,  like  the 
repairs,  on  an  average  of  years  or  for  the 
year  of  assessment,  and  whether  they  were 
to  include  all  rates  or  only  rates  payable  by 
the  owner.  Both  parties  lodged  objections 
and  answers  to  his  report ;  and  I  shall  deal 
with  these  in  their  order,  beginning  with 
the  objections  made  by  the  respondent,  as 
being  the  most  important.  But  before 
doing  so  I  may  make  this  general  observa- 
tion, that  the  whole  matter  is  one  of  statute, 
as  interpreted  by  decision.  Counsel  for  the 
respondent  indicated  that  the  course  of 
decision  has  resulted  in  deductions  being 
allowed  to  so  lai^e  an  amount  as  practi- 
cally, in  the  case  of  some  industrial  undei-- 
tiikings,  to  make  the  subjects  not  worth 
assessing.  If  so,  I  can  only  say  that  the 
remedy  must  be  sought,  not  by  asking  the 


Court  to  go  back  on  decisions  which  have 
been  acted  on  for  half  a  century,  but  by 
the  action  of  Parliament. 

"This  preliminary  observation  has  a 
special  bearing  on  the  first  objection  for 
the  respondent,  in  which  he  complains  that 
the  report  does  not  contain  certain  informa- 
tion which  he  thinks  would  have  enabled 
him  to  show  that  the  deductions  allowed 
by  the  reporter  had  already  been  taken 
into  account  by  the  assessor  in  fixing  his 
valuation  of  £621.  But  the  case  of  ifagis- 
tratea  of  Glasgow  v.  HaU,  14  B.  310,  followed 
in  Punvpheraton  Oil  Com,^ny  v.  Wilson, 
3  F.  1009,  settled  that  this  Court  has  no 
jurisdiction  to  review  the  assessor's  valua- 
tion or  to  inquire  into  the  process  by  which 
it  w.as  reached,  and  that  the  deductions 
allowed  by  the  Poor  Law  Act  must  be 
made  from  the  sum  entered  in  the  valuation 
roll.  It  seems  to  me,  therefore,  that  the 
reporter  was  quite  right  to  refuse  the 
respondent's  demand.  Counsel  for  the 
respondent  conceded  that  if  the  informa- 
tion were  supplied  neither  I  nor  the  Inner 
House  could  make  any  use  of  it.  But  he 
suggested  that  it  mignt  come  to  be  useful 
if  he  carried  the  Case  further.  That  seems 
to  me  not  a  good  reason  for  sustaining  his 
objection.  If  the  House  of  Lords  should  be 
appealed  to,  and  should  desire  the  informa- 
tion, their  Lordships  have  ample  power  to 
make  an  order  by  which  it  can  be  obtained. 

"The  respondent,  by  his  second  objection, 
takes  exception  to  the  items  of  expenditure 
allowed  by  the  reporter  for  dredging  the 
harbour,  including  the  upkeep  of  the 
dredger  itself  and  the  wages  paid  in  con- 
nection with  it.  The  argument  is  that 
dredging  is  not  an  expense  necessary  to 
maintain  in  their  actual  state  the  lands 
and  heritages  which  are  the  subjects  of 
assessment,  because  the  right  of  harbour, 
which  is  an  incorporeal  right,  is  not  within 
the  definition  of  'lands  and  heritages'  as 
contained  in  the  Poor  Law  Act.  "That  is 
quite  true ;  and  I  hardly  think  it  is  a  su£Q- 
cient  answer  to  that  argument  to  say  that 
the  Valuation  Act  of  1864  does  (by  section 
42)  contain  the  word  'harbour'  as  within 
the  enumeration  of  'lands  and  heritages.' 
Moreover,  it  must  be  admitted  that  judicial 
opinion  has  not  been  uniform  on  this  formal 
point.  I  call  it  so,  for  it  is  a  point  much 
more  of  form  than  of  substance.  It  has 
twice  at  least  been  urged — in  the  Leith 
Dock  Commissioners  case  and  in  the  Clyde 
Trust  case— and  on  both  occasions  on  oe- 
balf  of  the  harbour  authorities,  for  the 
purpose  of  resisting  assessment.  It  has 
never  before,  so  far  as  I  am  aware,  been 
urged  by  the  rate-collector  as  a  i-eason  for 
refusing  to  allow  harbour  expenditure  to 
be  deducted  from  annual  value. 

"  In  the  Leith  case  (2  Macph.  1234)  Ix)rd 
Jerviswoode,  who  was  the  Lord  Ordinary, 
expressed  (at  p.  1230)  his  concuiTcnce  with 
the  opinion  of  Lord  Butherfiird  in  a  former 
Leith  Dock  case  to  the  effect  that  'the 
interpretation  clause  of  the  Poor  Law  Act 
was  not  intended  to  be  exclusive  of  all  it 
did  not  contain,'  and  therefore  that  a  right 
of  harbour  granted  by  the  Crown  '  must  l)e 
dealt  with  as  heritage  in  the  sense  of  the 
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statute  and  as  assessable  accordingly. 
Lord  President  M'Neill,  in  moving  that 
the  Lord  Ordinary's  interlocutor  should  be 
adhered  to,  said  simply  (at  p.  1242),  'Then 
there  arises  an  important  question  whether 
these  subjects  are  m  their  own  nature  to  be 
regarded  as  lands  and  heritages  in  the  sense 
of  the  Poor  Law  Act.  I  have  no  doubt  they 
are,  so  far  as  use  is  made  of  them.'  When 
the  case  went  to  the  House  of  Lords,  it 
appears  from  the  report  in  4  Macph. 
(H.L.),  at  p.  16,  that  Lord  Advocate  Mon- 
creiff  uraed  as  part  of  his  argument  on 
behalf  of  the  appellants  that  the  Scotch 
Poor  Law  Act  did  not  include  harbours  in 
the  enumeration  of  assessable  property, 
and  that  a  right  of  harbour  was  an  incor- 
poreal right  and  could  not  be  included  in 
the  corporeal  property  therein  defined. 
But  the  respondent's  counsel  were  not 
called  upon,  and  Lord  (Chancellor  Cran- 
worth,  apparently  dismissing  the  idea  that 
there  was  any  difference  between  the  laws 
of  England  and  Scotland  on  that  matter, 
said  (at  p.  18  of  4  Macph.  H.L.),  '  It  n)ust 
now  be  held  in  Scotland,  as  in  England, 
that  the  commissioners  or  trustees  of 
docks,  harbours,  wharves,  and  every- 
thing of  that  sort,  are  liable  to  be 
rated  in  respect  of  their  receipts,  whether 
in  the  form  of  dues  or  otherwise,  and  what- 
ever be  the  purposes  to  which  the  receipts 
are  applied.  In  the  case  of  Adameon  v. 
Clyde  Navigation  Trustees,  1  Macph.  974,  it 
was  decided  that  the  trustees  were  not 
liable  to  be  assessed  in  respect  of  the  river 
and  incorporeal  right  of  harbour,  as  sub- 
jects apart  from  the  wharf,  quays,  and 
other  accommodation  of  which  that  har- 
bour consisted,  and  Lord  Justice-Clerk 
Inglis  explained  (at  p.  987)  that  he  did 
not  read  the  Clyde  Acts  as  vesting  the 
trustees  with  any  jus  incorporale,  by 
which  they  could  be  said  to  be,  in  the 
common  law  sense  of  the  term,  pro- 
prietors of  the  right  of  harbour.  So  far  as 
that  consideration  affected  his  Lordship's 
opinion,  it  would  not  applv  here,  because 
the  complainers  undoubtedly  represent  the 
original  grantee  of  the  harbour  of  Burg- 
head.  But  it  is  right  to  add  that  his  Lord- 
ship did  not  proceed  entirely  upon  that 
view.  Lord  Cowan  based  his  opinion  solely 
on  the  ground  that  a  right  of  narbour  was 
not  in  express  teiins  within  the  Poor  Law 
Statute;  Lord  Benholme  concurred  with 
the  Lord  Justice-Clerk ;  and  Lord  Neaves 
held  that  an  incorporeal  right  of  harbour 
was  no  more  assessable  than  a  right  of 
copyright.  The  case  went  to  the  House  of 
Lords,  but  only  on  the  general  question 
whether  the  Clyde  Trustees  were  exempted 
from  as-sessment  altogether  by  reason  of 
their  holding  for  public  purposes,  and  the 
judgment  of  this  Court  was  affirmed,  with- 
out reference  to  this  special  point.  If, 
therefore,  the  question  were  directly  raised 
whether  an  incorporeal  right  of  harbour 
was  an  assessable  subiect  under  the  Poor 
Jjaw  Act,  it  could  not  iti:  said  to  be  finally 
settled,  thei-e  being  conflicting  opinions  of 
eminent  judges,  resulting  in  a  Second 
Division  judgment  one  way  in  1863  and  a 
First  Division  judgment  the  other  way  in 


1864,  both  of  which  were  affirmed  by  the 
House  of  Lords,  but  without  this  particular 
point  being  raised  at  all  in  1863,  or  very 
seriously  considered  in  1864. 

"  I  must  apologise,  however,  for  being 
decoyed  b^  professional  interest  into  a  dis- 
cussion which,  as  regards  the  question  here, 
is  really  academ  ic.  For  what  does  i  t  matter 
to  the  deduction  for  dredging  whether  the 
complainers  are  assessable  on  the  incor- 
poreal right  of  harbour  or  not  ?  They  are 
undoubtedly  assessable  on  the  physical 
structures  connected  with  the  harbour, 
which  are  expressly  mentioned  (as  quays, 
wharves,  and  so  on)  in  the  Poor  Law  Act, 
and  which  derive  their  whole  use  and  value 
from  being  pertinents  of  a  harbour.  The 
entry  in  the  valuation  roll  of  'Burghead 
Harbour  (Shore  Dues  of) '  may  not  be  very 
accm-ate,  for  the  dues  are  not  the  assessable 
subject,  they  are  the  source  of  value  which 
the  subject  possesses.  But  the  respondent 
can  hardly  complain  of  the  entry,  for  he 
accepts  it,  and  is  bound  to  accept  it,  as  con- 
clusive of  value,  and  without  it  there  could 
be  no  assessment.  What  he  does  say  is 
that  no  expenditure  can  be  allowed  as  a 
statutory  deduction  unless  it  is  made  od 
the  actual  physical  structure  which  is  the 
subiect  of  assessment.  But  where  does  he 
find  the  warrant  for  that  in  the  language 
of  section  37?  It  does  not  say  that  the 
'repairs,  insurance,  and  other  expenses' 
must  be  made  on  the  actual  lands  and  heri- 
tages, but  that  thev  must  be  '  necessary  to 
maintain  such  lands  and  heritages  in  their 
actual  state.'  Now,  what  is  more  necessa^ 
to  maintain  quays  and  wharves  in  their 
actual  state  (that  is,  in  a  state  to  command 
the  hypothetical  rent)  than  an  operation 
which  is  intended  to  prevent  the  accumula- 
tion of  silt,  and  so  to  keep  the  way  open 
for  ships  to  reach  the  wharves  and  quays? 
How  could  their  value,  which  it  is  proposed 
to  assess,  be  preserved  without  such  an 
operation?  I  quite  agree  that  dredging 
might  be  carried  much  fui'ther  than  the 
mere  preservation  of  the  atalus  quo.  It 
might  really  mean  deepening  or  enlarging. 
But  then  we  have  the  uncoiitroverted  state- 
ment of  the  reporter  that  he  has  allowed 
nothing  of  the  nature  of  capital  expendi- 
ture, and  therefore  I  have  come  to  the 
conclusion  that  in  fixing  the  sum  of  £390, 
16s.  2d.  he  has  rightly  apprehended  the 
nature  of  the  inquiry  witn  which  he  was 
charged,  and  that  the  second  objection 
for  the  respondent  must  also  be  repelled. 
There  mignt  have  been  a  question  about 
the  half  of  the  harbourmaster's  salary,  but 
it  appears  that  he  acts  as  skipper  of  the 
dredger,  and  therefore  this  proportion  of 
his  salary  is  in  the  same  position  as  other 
wages  in  connection  with  the  dredger,  and 
is  truly  part  of  the  cost  of  working  it. 

"  This  is  the  natural  place  at  which  to 
notice  the  flrstobjection  for thecomplaineis, 
which  seeks  to  enlarge  the  allowance  of 
£899, 168. 2d.,  of  which  I  have  just  expressrd 
my  approval.  The  objection  is  that  the 
reporter,  in  taking,  with  the  assent  of  the 
parties,  five  years  as  a  reasonable  period 
from  which  to  strike  an  average,  has  stated 
the  premiums  of  £80  paid  for  insuring  tlie 
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dredger  only  for  the  two  years  1002  and 
10(S,  in  which  these  premiums  were  actually 
paid,  and  that  he  ought  to  have  added, 
contrary  to  the  fact,  £8U  for  each  of  the 
first  three  years  of  the  period,  with  the 
result  of  increasing  the  total  average  from 
£890,  16s.  2d.  to  £447,  lUs.  2d.  All  I  can  sav 
is  that  if  the  i-eporter  had  done  so  I  think 
he  would  have  gone  wrong.  The  com- 
plainers  cite  the  case  of  Glasgovi  Gas  Light 
Company  \.  Adamson,  March  23,  ISdS,  1 
Macph.  727,  in  which  apparently  a  sum  was 
allowed  for  insurance  although  nopremiums 
were  paid,  on  the  footing  that  the  company 
were  their  own  insurers.  But  it  appears 
from  the  Lord  Ordiuary's  interlocutor  (p. 
720)  that  a  sum  was  annually  laid  aside  to 
meet  the  risk  of  destruction  by  flre.  That 
being  so,  it  may  have  been  correct  to  de- 
scribe the  company  as  'their  own  insurers'; 
but  I  should  demur  altogether  to  such  a 
phrase  being  used  where  the  owners  of 
perishable  subjects  neither  insure  nor  make 
any  provision  in  lieu  of  insurance  but 
simply  take  their  risk  of  (Ire.  I  fail  to  see 
why  in  such  a  case  they  should  get  any 
deduction  under  the  head  of  insurance. 
And  where  a  period  of  y;ears  has  been 
adopted  as  affording  a  fair  basis  for  an 
average  I  think  it  would  be  wholly  mis- 
leading to  take  any  but  the  actual  figures 
which  the  books  of  the  owners  supply.  No 
doubt  the  phrase  in  the  37th  section  is  '  the 
pi-obable  annual  average  cost,'  but  the 
word  'probable'  must  be  read  in  connection 
with  the  word  '  average,'  and  if  an  average 
of  years  is  to  be  taken,  it  must  be  taken 
correctly  as  affording  a  test  of  proba- 
bility. The  complainers  say  that  it  is 
their  intention  to  maintain  this  insurance 
in  future.  That  may  be;  and  if  they  carry 
out  their  intention  they  will  be  entitled  to 
get  the  benefit  of  it  at  the  end  of  five  years 
tronx  the  time  when  they  began  to  insure 
at  that  figure.  But  at  present  the  experi- 
ence of  the  five  years  down  to  IwS  is 
against  them,  and,  having  assented  to  that 
period  as  a  fair  test  of  actual  outlay,  and 
accepted  it  as  regards  some  items  of  ex- 
penditure, they  are  not  entitled  to  repudiate 
it  as  regards  other  items  merely  because 
imaginary  figures  would  suit  them  better. 
I  shall  therefore  repel  the  first  objection  for 
the  complainers.  They  did  not  press  their 
second  and  thii'd  objections,  and  these  also 
I  shall  repel. 

"  That  only  leaves  the  third  objection  for 
the  respondent,  which  may  be  taken  along 
with  the  fourth  objection  for  the  com- 
plainers. Both  refer  to  the  reporter's 
method  of  dealing  with  the  deduction 
allowed  by  section  37  for  all  rates,  taxes, 
and  public  charges  payable  in  respect  of 
the  lands  and  heritages.  He  has  not  ex- 
pressed an  opinion  as  to  the  proper  method 
of  dealing  with  these,  but  he  has  given 
alternative  figures  which  enable  me  to  dis- 
pose of  the  question  between  the  parties. 
The  contention  of  the  respondent,  as  stated 
in  his  third  objection,  is  twofold.  He  says 
(1)  that  the  rates,  taxes,  and  public  charges 
to  be  deducted  under  section  37  ai-e  not  to 
be  estimated  on  any  annual  average  but 
are  to  be  those  actually  payable  wr  the 


year  of  valuation  ;  and  (2)  that  it  is  only  the 
owner's  taxes  that  ought  to  be  deducted . 
I  agree  with  the  respondent  in  both  of  these 
contentions.  With  i-egard  to  the  first 
point,  I  think  that  the  grammatical  con- 
struction of  the  section  requires  you  to 
bold  that  the  words  'all  rates,  taxes,' Ac, 
are  governed  by  the  words  'under  deduc-. 
tion  of,'  and  not  by  the  words  'the  pro- 
bable annual  average  cost  of.'  I  also 
think  that  the  presumable  intention  of 
the  section  points  to  the  same  conclusion, 
for  the  taxes  actually  payable  for  the 
year  are  capable  of  precise  ascertainment, 
and  there  is  no  necessity  for  resorting 
to  a  hypothetical  estimate,  as  there  is 
in  the  case  of  repairs  and  expenses  of 
maintenance.  That  was  the  judgment 
of.  Lord  Kinloch  in  the  case  of  Edinburgh 
and  Olasgow  Railway  Company  v.  Hall, 
January  19, 1866,  4  Macph.  301,  at  p.  306,  and 
that  part  of  his  Lordship's  interlocutor  was 
not  reclaimed  against. 

"The  second  part  of  the  respondent's 
contention  may  be  more  doubtful,  and 
there  is  no  decision  on  the  point,  although 
it  is  significant  that  in  Purtvpheraton  Oil 
Company  {Limited)  v.  Wilson  (supra  cit.) 
the  company,  who  were  owners  and  occu- 
piers of  chemical  works,  admitted  that 
only  owner's  and  not  occupier's  taxes  fell 
t/O  be  deducted  from  the  valuation.  The 
complainers  also  refer  to  that  case  for 
certain  observations  made  by  Lord  Kin- 
near  about  the  difficulty  of  distinguishing 
between  the  outlay  which  a  landlord  ought 
to  make  and  the  outlay  which  a  tenant 
ought  tio  make  in  repairing  a  complex 
heritable  subject.  But  there  is  no  such 
difficulty  about  public  charges,  which  are 
separately  imposed  upon  owners  and  occu- 
piers, even  when  the  owner  happens  to  be 
in  occupation.  Lord  Kiunear  conceded 
'that  as   a   rule  the  deductions  contem- 

Elated  by  the  statute  are  those  required 
y  the  outlays  of  the  proprietor.'  In  saying 
so  his  Loi-dship  had  specially  in  view  the 
deductions  allowed  for  repairs  and  other 
expenses.  But  it  seems  to  me  that  the 
same  may  be  said  of  the  deductions  allowed 
for  public  charges,  beca\ise  the  intention 
is  the  same  in  both  cases,  viz.,  to  get  at 
the  burden  on  the  gross  rental  hypotheti- 
cally  received  by  the  landlord.  In  short, 
the  whole  conception  of  the  section  is 
that  there  is  an  imaginary  tenant,  and 
that  the  sum  in  the  valuation  roll  is  the 
rent  which  he  might  be  expected  to  pay. 
If  this  be  so  I  think  it  would  be  absurd 
to  deduct  from  the  amount  supposed  to 
be  received  by  the  landlord  not  merely 
his  own  rates  and  taxes,  which  are,  pro- 
perly speaking,  'payable  in  respect  of  the 
lands  and  heritages,'  but  also  the  rates 
and  taxes  payable  by  the  occupier  in  re- 
spect of  his  occupation.  The  complainers 
arg^e  that  the  section  makes  no  distinc- 
tion between  owner  and  occupier,  and 
that  consequently  all  rates  and  taxes 
must  be  deducted.  But  that  argument 
goes  too  far,  because  it  was  held  in  the 
second  case  of  Edinburgh  and  Olaagow 
Railvxiy  Company  v.  Ball,  June  20, 1888,  4 
Macph.  1006, 2  S.L.  B.  159,  that,  notwithstand- 
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ing  the  generality  of  the  'words  used  in  the 
section,  property  and  income-tax  charged 
on  income  aerived  from  lands  and  heri- 
tages is  not  deductible.  In  short,  the 
section  must  be  read  consistently  with  its 
manifest  purpose,  and  that  purpose  being 
to  ascertain  the  amount  of  nett  receipts 
which  the  owner  would  draw  from  the 
subjects  if  he  had  a  tenant,  it  seems  to  me 
that  only  the  owner's  rates  and  taxes  for 
the  year  ending  Whitsunday  1908  can  be 
deducted.  I  shall  therefore  sustain  the 
respondent's  third  objection  and  repel  the 
coniplainers'  fourth  objection. 

"The  result,  I  suppose,  will  be  to  add  the 
sum  of  £68,  7s.  lOdT.  to  the  sum  of  £309, 
16s.  2d.  (together  £468,  4s.)  as  the  total  sum 
to  be  deducted  from  the  valuation  of  £621." 

The  respondent  reclaimed  against  the 
Lord  Ordinary's  interlocutor  in  so  far  as 
it  repelled  1  and  2  of  his  objections.   . 

Argued  for  reclaimer — The  assessment 
here  was  ou  "lands  and  heritages"  in  terms 
of  the  Poor  Law  Act  of  1845  (8  and  9  Vict. 
cap.  83),  and  the  deductions  allowed  were 
those  specified  in  sec,  37  thereof.  Two 
questions  arose,  viz.,  (1)  Did  the  incorporeal 
right  of  harbour  fall  under  "lands  and 
heritages";  and  (2)  were  the  expenses  de- 
ducted such  as  sec.  37  contemplated,  t.e., 
those  necessary  to  keep  the  suDject  in  its 
actual  state,  or  such  as  it  did  not,  i.e., 
expenses  incidental  to  the  carrying  on  of 
a  business?  The  subjects  assessable  were 
"  lands  and  heritages,  and  it  must  lie  pre- 
sumed that  the  assessor  had  valued  the 
appropriate  subjects.  From  dicta  in  the 
followmg  cases  it  appeared  that  an  incor- 
poreal right  such  as  a  right  of  harbour  was 
not  assessable— .4da7nson  v.  Clyde  Naviga- 
tion Trustees,  January  27,  1860,  22  D.  606 ; 
June  26, 1863, 1  Macph.  074 ;  affirmed  June  22, 
1865,  3  Macph.  (H.L.)  100 ;  Clyde  Navigation 
Ti-usteeg,  July  22, 1866,  4  Macph.  1143.  No 
deduction  was  therefore  to  be  made  for 
expense  incurred  in  connection  with  the 
incorporeal  right  of  harbour  and  the  cost 
of  dredging  must  come  out.  Further,  the 
statute  contemplated  expenses  incident  to 
keeping  the  harbour  in  its  actual  state,  not 
such  as  were  incidental  to  making  it  a 
pi-ofltable  or  revenue-earning  subject.  Esto 
that  the  harbour  was  assessable,  the  only 
deductions  which  the  coniplainers  were 
entitled  to  make  were  the  expenses  of 
keeping  the  docks,  wharves,  and  quays  in 
their  actual  state — Poor  Law  Act  1845,  sees. 
34  and  37  ;  Valuation  Act  1854,  sec.  41 ;  and 
actual  state  meant  physical  state.  What 
was  being  dredged  here  was  the  solum 
below  low-water  mark.  That  was  not  part 
of  the  harbour  as  entered  in  the  valuation 
roll.  The  only  repairs  deductible  were 
such  as  were  actually  made  on  the  quays, 
wharves,  &c.,  i.e.,  the  actual  subjects. 
These  subjects  alone  were  assessable  as 
lauds  and  heritages.  As  to  repairs,  &c., 
the  cost  of  whicn  was  deductiole  under 
sec.  31  of  the  Poor  Law  Act,  reference  was 
made  to  Edinburgh  and  Olaagow  Railway 
Cmnpany  v.  Meek,  December  10,  1864,  3 
Macph.  i29;  Magistrates  of  Glasgow  v.  Hall, 
January  14,  1887,  14  B.  319,  24  S.L.R.  241 ; 


(Limited) 
,  38  S.L.B. 


and  Pumpherston  Oil 

v.  Wilson,  July  19, 1901,  3  F: 

830. 

Argued  for  the  complainers— The  Lord 
Ordinarv  was  right.  The  assessor  bad 
followed  the  usual  practice  of  valuing  the 
harbour  as  a  whole.  The  harbour  fell  to 
be  regarded  aa  a  unum  quid — Ayr  Harbou r 
Trustees  v.  Assessor  for  Ayr,  May  25,  18M, 
21  B.  807,  31  S.L.R.  726.  That  course  was 
warranted  by  section  42  of  the  Valuation 
Act  of  1854.  The  theory  that  there  was 
an  incorporeal  right  of  harbour  which  was 
not  assessable  was  negatived  by  the  House 
of  Lords  in  Leitfi  Dock  Commisaioners  v. 
MiUs,  March  12,  1866,  4  Macph.  (H.LO  1^ 
1  8.L.R.  213;  also  in  Gardiner  v.  Leilh 
Dock  GommissUmers,  June  17, 1864, 2  Macph. 
1234.  Reference  was  also  made  to  CVnirey- 
Jiame  v.  Assessor  for  Ayrshire,  March  3U. 
1895,  22  R.  506,  32  S.L.R.  453;  and  Mersey 
Docks  V.  Liverpool,  November  19,  1873,  L.R 
9  Q.B.  84.  The  dredging  was  necessary  to 
keep  the  harbour  open,  and  was  not  clone 
merely  for  profit-earning  purposes.  The 
duty  of  keeping  their  harbour  open  was  a 
common  law  obligation  on  those  having  a 
grant  of  harbour— Bell's  Prin.  654 ;  Offiom 
of  State  V.  Christie,  February  2.  1854,  16  D. 
454. 

At  advising— 

Lord  Kinnbab— This  is  a  suspension  of 
a  charge  for  payment  of  poor  rates  at  the 
instance  of  the  Inspector  of  Poor  of  the 

Strish  of  Duffus  against  the  Bui^ead 
arbour  Company,  Limited,  who  are 
according  to  their  own  statement  the  pro- 
prietors of  the  harbour.  The  complainers 
bring  the  suspension  on  the  gpx>und  that 
they  are  entitled  to  have  certain  deductions 
made  from  the  valuation  of  the  harbour  as 
ascertained  by  the  assessor  under  the  Valu- 
ation Act,  The  Lord  Ordinary  for  the  pur- 
pose of  ascertaining  the  facts  upon  which 
the  question  arose  made  a  remit  according 
to  the  ordinary  course  of  proceeding  to  an 
expert .  .  .  [quotes  remit.] .  .  .  The  questions 
in  dispute  between  the  parties  are  raised  Id 
the  rorm  of  objections  to  Mr  Oowan's 
report.  The  Lora  Ordinary  has  disposed  of 
these  objections  by  various  findings  for  and 
against  either  party,  but  there  are  only 
two  of  his  Loraship's  findings  which  are 
brought  to  review  oef ore  _  this  Court,  the 
parties  having  acquiesced  in  the  judgment 
in  all  other  respects.  The  deduction  claimed 
by  the  complainers  are  deductions  of  the 
amount  of  moneys  expended  by  them  in 
repairing  and  maintaining  the  harbour- 
deductions  to  which  they  are  entitled  under 
the  37th  section  of  the  Poor  Law  Act  of 
1845— and  the  two  objections  which  still 
remain  for  consideration  are,  first,  that  the 
whole  of  the  deductions  which  the  Lord 
Ordinary  allows  have  already  been  taken 
into  account  by  the  assessor  m  making  up 
the  valuation,  and  that  they  cannot  be 
allowed  a  second  time,  and  secondly,  th»t 
certain  items  alleged  to  be  items  of  expendi- 
tiu-e  falling  under  the  37th  section  of  tlie 
Act,  involve  expenditure  outside  the  limits 
of  the  heritable  subject,  which  alone,  accord- 
ing to  the  argument,  can  be  assessed,  being 
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expenditure  on  dredging  the  harbour  which 
it  18  said,  ought  not  to  have  been  sustained, 
because  they  are  not  expenses  for  maintain- 
ing the  lands  and  heritages  assessed  in 
their  actual  condition.  The  first  point 
although  it  is  formally  insisted  in  was  not 
seriously  pressed  by  the  counsel  at  the  bar, 
who  admitted  that  it  must  be  taken  as 
settled  by  decisions  that  are  binding  upon 
this  Court  in  the  cases  of  the  Edinburgh  avid 
Olasgoto  Raihoay  Company  v.  Meek,  and  the 
Magxatrates  of  Ulaagow  v.  Hail.  The  rule 
established  by  these  decisions,  which  it  is,  I 
think,  conceded  we  at  least  must  follow,  is 
thus  explained  in  the  latter.  It  is  shown 
that  starting  with  the  liabilities  created  by 
the  Poor  Law  Act,  there  are  two  duties 
imposed  upon  the  collector  of  poor  rates 
or  on  the  parochial  board  by  that  statute. 
They  were  required  in  the  first  place  to 
estimate  the  annual  value  of  the  land  and 
heritages,  taking  such  value  as  the  sum  at 
which  one  year  with  another  they  might  in 
their  actual  state  be  reasonably  expected 
to  let,  and  that  rent  having  been  ascer- 
tained they  were  directed,  secondly,  to  make 
the  deductions  which  I  have  already  men- 
tioned to  your  Lordships.  These  wei-e  their 
two  duties.  It  was  further  held  that  the 
first  of  these  duties  was  transferred  from 
the  assessing  board  to  the  assessor  created 
by  the  Valuation  Act  of  1854,  but  that  the 
second  duty  was  not  so  transfeired,  that  the 
valuation  prepared  by  the  assessor  in  terms 
of  the  Act  of  1864  must  be  taken  as  conclu- 
sive evidence  of  what  is  the  g^ross  rent  or 
annual  value  of  the  lands  and  heritages  in 

Suestion,  and  that  the  Court  has  no  juris- 
iction  to  inquire  whether  that  valuation 
has  been  rightlj  or  wrongly  made.  It  is 
taken  as  conclusive,  and  that  oeing  accepted 
the  collector  of  the  poor  rates  of  the 
collecting  parish  must  then  go  on  to  per- 
form the  second  duty,  which  was  originally 
laid  upon  the  poor  law  authorities  by  the 
37th  section  of  the  Act,  of  making  the 
deductions  to  which  the  person  assessed 
has  right  from  the  gross  rental  or  value 
already  ascertained  by  the  assessor.  This 
is  the  effect  of  these  decisions,  and  it  is 
admitted  that  they  are  binding  upon  the 
Court.  The  first  objection  of  the  respon- 
dent must  therefore  be  repelled,  although  if 
<^e  question  were  open  it  might  require 
serious  consideration. 

The  second  objection  raises  a  question  of 
a  different  kind.  It  is  said  that  in  deduct- 
ing the  expense  of  repair  the  Lord  Ordinary 
following  the  report  has  allowed  a  deduc- 
tion of  the  expense  of  dredging,  including 
the  cost  of  keeping  up  the  dredger  itself, 
which  does  not  properly  fall  within  the 
description  of  expenditure  on  the  lands 
and  heritages  assessed ;  and  the  ground 
upon  which  that  is  maintained  is  that  this 
harbour  consists  not  only  of  quays,  wharves, 
sheds,  offices,  and  piers,  but  also  embraces 
the  right  which  the  complainers  have  in 
their  title  of  dredging  a  portion  of  the  sea 
included  within  the  harbour  boundaries, 
and  that  portion  of  the  sea  is  not  part  of 
the  lands  and  heritages  belonging  to  the 
complainers;  therefore  it  is  said  this 
expense  of  dredging  which  is  not  inciured 


in  maintaining  the  heritable  subjects  is  not 
a  proper  deduciion  from  the  gross  value 
allow^  by  the  assessor.  Tne  answer 
which  the  Lord  Ordinary  makes  to  that 
arg^ument  is  a  short  one,  but  it  seems  to 
me  to  be  perfectly  conclusive.  His  Lord- 
ship says — "What  does  it  matter  to  the 
deduction  for  dredging  whether  the  com- 
plainers are  assessEible  on  the  incorporeal 
right  of  harbour  or  not.  They  are  un- 
doubtedly assessable  on  the  physical  struc- 
tures connected  with  the  harbour  which 
are  expressly  mentioned  (as  quays,  wharves, 
and  so  on)  in  the  Poor  Law  Act,  and  which 
derive  their  whole  use  and  value  from 
being  pertinents  of  a  harbour.  .  .  .  Now, 
what  IS  more  necessary  to  maintain  quays 
and  wharves  in  their  actual  state — that  is,  in 
a  state  to  command  the  hypothetical  rent — 
than  an  operation  whicn  is  intended  to 
prevent  the  accumulation  of  silt,  and  so  to 
keep  the  way  open  for  ships  to  reach  the 
wharves  and  auays  ?  "  I  entirely  agree  that 
the  expense  or  keeping  the  harbour  clear  is 
necessary  to  maintain  it  in  a  condition  in 
which  it  can  be  used  as  a  harbour,  and 
therefore  in  a  condition  in  which  the 
proprietors  are  enabled  to  levy  dues.  But 
as  the  argument  was  pressed  upon  us  and 
was  founded  upon  a  view  of  certain  de- 
cisions to  which  the  Lord  Ordinary  himself 
gives  some  countenance,  it  may  perhaps 
be  proper  to  examine  it  a  little  more 
closely  m  order  to  see  whether  it  has  really 
any  foundation.  The  Lord  Ordinary  states 
it  m  an  early  part  of  his  opinion  when  he 
says— "The  argument  is  that  dredging  if 
not  an  expense  necessary  to  maintain  in 
their  actual  state  the  lands  and  heritages 
which  are  the  subjects  of  assessment, 
because  the  right  of  harbour,  which  is  an 
incorporeal  right,  is  not  within  the  defini- 
tion of  'lauds  and  heritages'  as  contained 
in  the  Poor  Law  Act."  I  must  confess  that 
I  do  not  understand  what  is  precisely 
meant  by  the  statement  that  a  harbour  is 
an  incorporeal  right.  The  distinction 
between  corporeal  and  incorporeal  in  the 
Soman  law  irom  which  our  law  borrowed 
it,  and  as  it  is  explained  also  in  our  own 
text  writers,  is  not  a  distinction  between 
rights ;  it  is  a  distinction  between  things. 
fSb  corpordlea  are,  according  to  the  legal 
definition,  physical  things  which  can  be 
touched;  and  ret  incorporales  are  things 
that  do  not  admit  of  being  handled,  but 
consist  in  jure,  and  so  are  more  properly 
rights  than  subjects  —  I  am  quoting  the 
definition  of  Mr  Erskine — such  as  rights 
of  property,  rights  of  servitude,  succession, 
and  so  on.  All  rights  therefore  are  in- 
corporeal, and  the  distinction  really  is  not 
between  two  kinds  of  right  but  between 
things  which  are  objects  of  right  and  the 
legal  conception  of  the  right  itself.  I 
therefore  have  some  difficulty  in  following 
the  argument  which  is  based  on  this  alleged 
distinction.  If  it  means  that  a  harbour  is 
not  res  corporalis,  so  that  it  is  not  included 
in  the  category  of  rights  which  are  summed 
up  by  "lands  and  Heritages "  I  must  re- 
spectfully dissent  from  tnat  proposition 
altogether,  I  think  the  right  of  harbour 
is   perfectly  well   known    to    the   law   of 
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Scotland  as  a  heritable  right,  and  that 
the  subject,  or  rather  object,  of  the  right 
is  a  physical  thing.  The  general  rule  of 
course  is  that  harbours  are  vested  in  the 
Crown,  bv  whom  alone  they  can  be  erected 
or  held,  but  then  it  is  very  familiar  law 
that  the  right  may  be  granted  either  by 
charter  followed  by  infeftment  or  by  Act 
of  Parliament  in  favour  of  individuals  or 
ptiblic  bodies.  With  both  these  kinds  of 
right  we  are  perfectly  familiar ;  and  wlieu 
that  right  has  been  so  created  in  the 
subject  there  is  no  question  so  far  as  I 
understand  the  law  as  to  what  it  embraces. 
It  comprehends,  according  to  the  state- 
ment in  Bell's  Principles,  in  the  first  place, 
the  natural  access  which  makes  safe  a 
landing-place,  and  of  course  includes  piers, 
wharves,  and  all  physical  structures  which 
were  erected  for  the  purpose  of  making 
the  landing  •  place  convenient  and  safe  ; 
secondly,  it  inchides  artificial  operations 
by  which  the  harbour  is  improved  for  the 
convenience  of  navigation,  and  the  power 
and  privilege  of  monopoly  within  the 
bounds  of  the  harbour;  and  third,  it  in- 
cludes the  right  to  levy  duties  for  the 
maintenance  of  the  harbour.  These, 
according  to  Bell's  statement,  are  the 
component  elements  of  the  heritable  right 
of  harbour,  and  it  does  not  appear  to  me 
doi\]2tfuI  that  that  kind  of  subject  is  rea 
cm-poralia,  a  heritable  subject  perfectly 
well  known  to  the  law,  and  that  the  right 
to  levy  duties  which  is  attached  to  it  is  an 
incident  attached  to  that  right  which  gives 
it  its  value.  Accordingly,  the  question 
whether  a  harbour  can  be  included  within 
the  term  "lands  and  heritages"  does  not 
appear  to  me,  so  far  as  I  can  find,  to  have 
been  raised  as  really  a  disputable  question 
until  the  case  to  which  I  shall  advert 
immediately.  If  it  could  have  been  raised 
at  any  time  I  think  it  cannot  possibly  be 
raised  now,  because  the  Valuation  Act  in 
the  definition  of  lands  and  heritages  in- 
cludes in  terms  ferries,  piers,  harbours, 
quays,  wharves,  and  docks.  It  appears  to 
me  therefore  we  must  take  it  that  a 
hailxnir  is  a  heritable  subject  included 
within  the  description  of  lands  and  herit- 
ages and  therefore  assessable.  In  the 
series  of  cases  in  which  it  was  held  in  this 
Court,  as  it  was  at  the  same  time  held  in 
England,  that  harbour  trustees  were  not 
assessable  for  poor  rates,  the  ground  of 
exemption  was  not  that  the  harbour  is  not 
in  itself  a  laud  and  heritage  subject  to 
assessment  like  any  other  heritable  pro- 
erty,  but  that  the  whole  revenues  of  the 
..arbour  being  specially  appropriated  for 
public  pui-poses  tnere  remauied  nothing  in 
the  hands  of  the  trustees  or  commissioners 
which  could  possibly  foi-m  the  subject,  of 
assessment.  Tliat  wa.s  the  view  which 
obtained  both  here  and  in  England,  but 
which  so  far  iis  this  Court  Wfis  concci'ued 
was  finally  and  conclusively  ri'ject«'d  in  the 
case  of  AdtiniKon  v.  Clyde  Navujation 
Trustees.  In  tliat  (ijise  it  was  held  that  the 
harlHinr  iis  a  lit-ribible  subject  in  the  hands 
of  the  Clyde  Navigation  Trustees  was  liable 
to  assessment  because  the  trustees  were 
owners  and  occupiei*  of  lands  and  heritages, 
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and  that  they  had   no  such  exemption  as 
had  been  maintained  in  consequence  of  the 
special   appropriation  of   the  duties  they 
were  entitled  to  levy.    That  judgment  was 
affirmed  by  the  House  of  Lords  in  accor- 
dance with  the  decision  of  that  House  in 
the  case  of  Ihe  Mersey  Docks  v.  Jones,  in 
which  the  same  doctrine  was  laid  down. 
But  then  it  is  said  that  the  point  w^hicb  the 
respondent  maintains  now  was  decided  in 
his  favour  in  a  later  stage  of  the  case  of 
Adamaon  v.  The  Clyde  Navigation  Trustees; 
and  that  is  a  view  which  the  Lord  Ordinary 
is  disposed  to  take.     I  respectfully  ditta 
from    it.      After    the   question    had  been 
decided  whether  the  Clyde  Trustees  were 
exempt  from  assessment  altogether  or  not, 
it   became   necessary    to  detiermine  what 
the  subjects  were  which  were  assessable 
in    terms  of  the  statute;   and   the  Court 
held    without   difficulty    that    the   ferry, 
quays,    wharves,    docks,    and    a    variety 
of  moveable  machinery  which  had  become 
heritable  by    situation,   were  fairly  with- 
in  the   description    of   "  lands   and   heri- 
tages" and    must    be  assessed.      But  tvo 
pomts  were  taken  by  the  assessor  which 
the  Court  declined  to  sustain.    In  the  first 
place,  it  was  said   that  in  assessing  the 
Trustees  there  must  be  taken  into  account 
the  dues  which  were  leviable  for  navigation 
in  the  river  Clyde  from  its  mouth  to  Glas- 
gow Harbour;  and  in  the  second  place,  it 
was  said  that  apart  altogether  from  the 
hei-itable  subjectis   which  constituted   the 
physical  harbour  there  was  what  was  called 
the  incorporeal   right  of   harbour,  which 
ought  to  be  taken  into  account  also.    As  to 
the  first  of  these  two  points  it  was  held  in 
the  first  place  that  the  Clyde  being  a  navig- 
able river  the  Trustees  were   not  owners 
and  occupiei-s  of  lands  and  heritage  in  the 
sense  of  the  statute  at  all.     Whether  the 
decision  was  altogether  in  accordance  with 
what  was  laid  down  in  the  Mersey  Dock 
Trustees  v.  Jones  may  perhaps  be  a  ques- 
tion, but  it  is  not  a  question  wnich  we  have 
to  consider  in  this  action,  because  it  has  no 
bearing  whatever  upon  the  only  point  in 
dispute  between  the  parties.     Ine  second 
point  is  said  to  decide  the  question.     The 
Court  also  rejected  the  view  that  there  was 
to  be  taken  into  account  what  was  called 
the  incorporeal  right  of  harbour,  but  that 
was  upon  the  ground,  as  is  verv  clearly 
explained  by  Lord  Justice-Clerk  (afterwards 
Loi-d  President)  luglis  that  on  an  examina- 
tion of  the  statute  he  could  not  find  that 
there    was    any    such    incorporeal    right. 
There  was  no  incorporeal  light  so  far  as  he 
could  find  separate  from  the  right  in   the 
physical  subjects  which  the  Clyde  Naviga- 
tion Trustees  held  in  property.     It  is  quite 
true,  as  the  Lord  Ordinary  points  out,  that 
Lonl  Nejives,  who  expresses  his  entire  agre»'- 
nient  with  everything  the  Lord   Justice- 
Clerk  says,  goes  on  to  say  that  an   incoi^ 
poreal    right   of    harbour    was    no    nioie 
assessable  than  a  right  of  copyright.    That 
observation  must  of  course  oe  referred  to 
the  argument  which  he  was  considering. 
It  is  only  a  lively  way  of  saying  that  rts 
incorporates  are  not  lands  and  heritjiges.    1 
do  not  see  any  ground  for  thinking  t-hat  hi» 
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lA>rdship  meant  to  lay  down  as  a  general 
rule  of  law  that  every  harbour  included  or 
consisted  of  an  incorporeal  right  which  . 
could  not  be  made  the  subject  of  assess- 
ment. That  was  not  a  matter  before  him. 
It  really  came  to  nothing  more  than  this, 
that  if  there  were  any  right  separate  and 
apart  from  the  right  to  physical  structures 
which  form  the  physical  harbour,  that  was 
not  a  right  which  should  be  taken  into 
account,  because  the  thing  to  be  assessed 
was  the  heritable  subject  which  fell  within 
the  description  of  lands  and  beritt^es. 
But  then  whatever  view  might  be  taken  of 
these  two  findings  of  the  Court,  it  would 
not  in  my  opinion  have  any  direct  bearing 
upon  this  question,  because  it  was  not  the 
question  which  we  are  now  considering. 
The  point  which  is  now  made  for  the 
respondent  is  that  the  harbour  includes  a 
certain  right  in  land  covered  by  water 
below  low-water  mark,  that  that  is  not  an 
assessable  subject  because  it  is  incorporeal 
and  because  no  part  of  the  sea  lieyond  the 
foreshore  is  within  the  parish  which  forms 
the  assessable  area,  that  this  part  of  the 
subject  cannot  have  been  taken  into  account 
by  the  assessor  in  making  his  valuation, 
and  that  therefore  no  deduction  ought  to  be 
made  in  respect  of  expenses  incident  to  the 
exercise  of  any  right  the  trustee  may  have 
in  it.  Now  that  question,  which  did  not 
arise  in  Adatnaon  v.  Clyde  NavigcUion 
Truateea,  was  raised  directly  in  the  next 
case  —  Oardiner  v.  Leith  Dock  Commis- 
aioners.  I  cannot  quite  ag^e  with  the 
Lord  Ordinary  in  his  observations  upon 
that  case  when  his  Lordship  sayff  that  the 
matter  was  not  treated  thoroughly  or  care- 
fully either  here  or  in  the  House  of  Lords, 
but  was  treated  as  a  subject  of  no  import- 
ance. I  think  that  is  hardly  so.  The  objec- 
tion taken  was  that  no  assessment  could 
be  leviable  in  respect  of  land  gained  from 
the  sea,  or  for  docks  or  works  erected  on  such 
land,  and  that  no  such  subjects  if  situated 
beyond  high-water  mark  could  be  assessed 
for  poor-rates.  That  objection  was  very 
fully  considered  in  the  very  carefuljndgment 
of  Lord  Jerviswoode,  who  was  the  Lord  Ordi- 
nary in  the  case,  and  the  Lord  Ordinary 
comes  to  the  conclusion  that  there  is  no 
authority  and  no  reason  sufficient  to  sup- 
port the  proposition.  His  Lordship  says— 
"  He  is  not  aware  that  it  has  ever  neen 
held  that  such  property  was  extra-parochial, 
and  if  it  be  not  so,  within  what  parish  can 
it  be  situated  other  than  that  in  which  the 
shore  itself,  from  which  the  works  extend, 
lies,  unless  indeed  express  evidence  of  the 
contrary  be  adducea."  Accordingly  his 
Lordship  rejected  that  contention,  and  his 
opinion  was  affirmed  in  the  Inner  House. 
It  is  quite  true,  as  the  Lord  Ordinary  says, 
that  the  opinion  of  Liovd  Pi-esident  M'Neill 
in  affirming  it  is  very  concise,  but  it  is  not 
the  less  deliberate  and  authoritative  on 
that  svccount.  His  I^oi-dship  says— "  I  think 
that  view  (that  is,  the  view  that  part  of  the 
harbour  was  below  high  water  mark)  is 
quite  untenable"— and  accordingly  it  was 
held  that  the  whole  harbour  was  assessable. 
But  when  the  case  went  to  the  House  of 
Lords  the  law  was  stated  in  a  perfectly 


clear  and  distinct  manner,  because  Lord 
Advocate  Moiicreiff  pressed  upon  the  House 
of  Lords  the  argument  which  we  have 
heard  in  this  case,  and  which  was  pressed 
upon  the  Second  Division,  that  because  a 
right  of  harbour  was  an  incorporeal  right 
it  could  not  be  included  in  the  corporeal 
propertv  enumerated  in  the  Poor  Law 
Act.  That  argument  was  very  distinctly 
rejected  by  the  House  of  Lords.  The  Lord 
Chancellor  said— "In  the  last  session  of 
Parliament,  after  a  very  elaborate  con- 
sideration of  the  subject  bv  all  the  Judges, 
the  question  was  finally  decided  by  your 
Lordships'  House  in  favour  of  the  rate- 
ability  of  all  trustees  or  commissioners 
having  harbours,  docks,  wharves,  and  other 
property  of  the  same  sort  in  their  posses- 
sion in  respect  of  which  they  levied  har- 
bour dues,  tolls,  or  other  sums  of  money. 
It  was  held  that  all  these  were  on  the 
coiTect  consta-uction  of  the  statute  of 
Elizabeth  in  England  (and  there  is  no  sub- 
stantial difference  in  the  language  of  the 
statute  which  regulates  the  poor  law  in 
Scotland)  liable,  with  the  single  exception 
that  08  the  Crown  is  not  mentioned  in  the 
Poor  Law  Acts  the  Crown  is  not  bound." 
I  take  that  to  be  a  perfectly  clear  decision 
of  the  House  of  Lords  that  harbours  are 
lands  and  heritages  in  the  sense  of  the 
Poor  Law  Act,  and  therefore  assessable,  as 
they  are  undoubtedly  lands  and  heritages 
within  the  definition  of  the  Valuation  Act. 
Then  his  Lordship  goes  on  to  say  that  he 
had  thought  this  question  had  been  finally 
determined  the  year  before  in  Adamsona 
case,  but  the  Lord  Advocate  had  shown 
that  there  were  some  matters  which  had 
been  held  to  be  chargeable  in  the  Mersey 
Dock  case,  and  which  had  not  formed  the 
subject  of  appeal  in  Adamaon's  case,  and 
therefore  haa  not  been  decided  by  the 
House  of  Lords.  But  then  his  Lordship 
says  that  what  was  deficient  in  Adatnaons 
case  would  now  be  added  in  this  c<u50. 
Now,  what  waa  added  by  the  case  which 
he  calls  this  case  to  the  tfecision  in  Adam- 
son'a  case,  except  that  liabitity  extended 
not  only  to  the  harbour,  wharves,  and 
similar  structures  on  shore  but  extended 
also  to  whatever  dues  might  Iw  shown  to 
be  attachable  to  the  use  of  the  harbour  so 
far  as  it  was  occupied  by  sea  or  extended 
below  low-water  mark.  Therefore  I  think 
it  is  finally  decided  by  authorities  which 
cannot  be  called  in  question  that  harbours 
as  such  are  lands  and  heritages  assessable 
for  poor-rates,  and  if  that  be  so,  the  objec- 
tion to  allowing  the  expenses  of  dredging 
the  harbour  below  low-water  mark  as  a 
deduction  from  the  assessor's  valuation 
necessarily  falls.  A  hai'bour  is  a  complex 
heritable  subject,  and  the  attempt  to 
analyse  it  so  as  to  distinguish  between  its 
coi-poreal  and  incorporeal  elements  seems 
to  me  a  logical  exercise  which  for  the  pre- 
sent purpose  is  not  very  profitable.  It  is  a 
heritable  subject  known  to  the  law.  It  is 
the  property,  the  complainers  aver  and  the 
respondent  does  not  deny,  of  the  Burghead 
Hai'bour  Company,  and  therefore  they  are 
owners  and  occupiers  of  this  complex  herit- 
able subject  described  as  Burghead  Har- 
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bour.  It  is  not  objected  that  the  assessor 
in  making  up  his  valuation  has  taken  into 
account  anything  except  the  value  which 
ought  to  attach  to  that  heritable  subject. 
Therefore  I  am  unable  to  see  that  there  is 
any  ground  for  holding  that  the  owners  are 
to  be  excluded  from  claiming  as  a  deduc- 
tion from  the  gross  rent  ascertained  by  the 
assessor  the  annual  cost  of  maintaining  the 
subject  assessed  in  the  condition  in  which 
it  was  at  the  time  of  the  assessment.  The 
other  findings  of  the  Lord  Ordinary  are 
acquiesced  in,  and  I  am  of  opiuion,  for  these 
reasons,  that  we  should  affirm  the  Lord 
Ordinary's  interlocutor  in  so  far  as  it  deals 
with  the  two  objections  which  were  brought 
before  this  Court. 

LoBD  M'Laben— I  concur. 

Lord  Prbsident—  I  also  concur.  I  have 
really  nothing  to  add  to  what  has  been 
said  by  my  brother  Lord  Kinnear  except 
this,  that  it.  seems  to  me  that  in  this  case 
we  are  bound  to  come  to  the  conclusion 
that  Lord  Kinnear  has  proposed  if  we 
follow  two  cases — Gardiner  v.  Leith  Dock 
CommiKaioners  seems  to  me  to  settle  the 
matter  in  respect  of  the  third  declaratory 
finding  of  the  Lord  Ordinary  in  that  case. 
The  third  declaratory  finding  was  that  in 
estimating  the  yearly  rent  or  value  of  the 
subjects,  the  harbour  &c.  dues  are  to  be 
taken  into  account,  and  that  finding  was 
affirmed  by  the  Inner  House,  and  was  also 
affirmed  by  the  House  of  Lords.  That 
seems  to  me  to  conclude  the  question  here 
taken  alon^  with  the  general  rule  that  was 
laid  down  in  the  Magistrates  of  Glasgow  v. 
Hali.  If  the  whole  matter  were  open  I 
think  there  might  be  a  g^at  deal  to  be 
said  upon  the  question  whether  there 
should  oe  a  double  deduction,  but  I  quite 
agree  with  your  Lordship  that  the  matter 
is  not  open  for  us  now  because  the  Magis- 
trates of  Glasgow  v.  Ball  has  been  subse- 
quently followed  in  other  cases,  and  that 
is  certainly  a  rule  for  this  Court  and  cannot 
l)e  impugned  sliort  of  the  House  of  Lords. 

Lord  Pearson  was  not  present. 

The  Court  adhered. 

Counsel  for  the  Complainers  and  Respon- 
dents —  M'Lennan,  K.C.  —  A.  M.  Lamg. 
Agents— Mustard  &  Jack,  S.S.C. 

Counsel  for  the  Respondent  and  Re- 
claimer —  Solicitor-General  (Ure,  K.C.)  — 
Younger,  K.C— Constable — G.  Moncrelfl. 
Agents— Mackenzie,  Innes,  &  Logan,  W.S. 


Thursday,  July  5. 

SECOND     DIVISION. 

[Lord  Ardwall,  Ordinary. 

HAMILTON  V.  THE  DUKE  OF 
MONTROSE. 

Landlord  and  Tenant — Lease — Reduction-- 
Damages— Misrepresentation—  Warranty 
—  Advertisemeni  —  False  Statement  in 
Advertisement  on  a  Matter  of  Opinion — 
Essential  Error — Relevancj/. 

A  tenant  raised  an  action  against  his 
landlord  for  reduction  of  his  lease, 
or  alternatively  for  damages,  on  the 
averment  that  whereas  the  farm  had 
been  advertised  as  "  comprising  a  hill 
capable  of  keeping  about  200U  black- 
faced  sheep  and  summering  100  cattle," 
it  was  not  so  capable,  nor  of  "main- 
taining and  summering  anythioK  like 
these  numbers.  At  most  it  could  and 
can  only  properly  carry  1400  sheep, 
and  there  is  no  summering  for  cattle." 
He  pleaded  (1)  that  he  was  induced  to 
enter  into  the  lease  by  the  defender's 
false  and  fraudulent  representatious, 
and  (2)  essential  errgr  induced  by  the 
defender. 

Held,  affirming   the  Lord  Ordinary 

(Ardwall),  that  the  pursuer's  averments 

were  iirelevant. 

Landlord  and  Tenant — Lease — Obligation 

— Contract — Breach    of   Contract — Dam- 

CMCS — Personal  Exception — Statement  of 

Damage  from  Failure  to  Repair  Fence*— 

Fn^udice  through  Want  of  Notice  aud 

Specification — Relevancy. 

A  tenant  brought  an  action  of  dam- 
ages against  his  landlord  on  the  aver- 
ment that  the  defender  had  in  the  lease 
undertaken  within  a  reasonable  time 
after  its  commencement  (Whitsunday 
1899)  to  execute  all  necessary  repairs  to 
the  existing  fences  on  the  farm ;  that 
though  repeatedly  called  upon  to  exe- 
cute the  said  repairs  he  did  not  complete 
them  till  October  1904 ;  that  the  insuffi- 
ciency of  the  fencing,  and  in  particular 
of  two  fences  specified,  had  enabled  the 
sheep  to  stray  on  to  the  lower  ground 
in  summer  and  eat  the  winter  grazing, 
and  that  the  loss  thereby  sustamed  Iff 
the  pursuer,  in  particular  in  having 
to  buy  food  stuffs  for  winter  feeding, 
amounted  to  not  less  than  the  sum 
sued  for. 

Held  that,  there  being  no  averment 
of  damage  such  as  a  landlord  could  be 
called  upon  to  meet,  pursuer's  aver- 
ments were  irrelevant. 

Per  Lord  Low— "I  am  not  satisfied, 
however,  that  what  was  said  in  "  Broad- 
wood  V.  Hunter,  February  2,  1855,  17  Di 
349,  "to  the  effect  that  a  tenant  lose* 
his  right  to  claim  damages  if  he  doe*: 
not  make  a  specific  claim  year  by  year  ; 
and  pajrs  his  rent  without  deductioii»  j 
applies  in  the  general  case  to  a  claiM 
for  damages  in  respect  the  landlord  hat ; 
failed  to  implement  obligations  undet^i 
taken  by  him  in  the  lease." 
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On  6th  Juue  1005  James  Hamilton,  dairy- 
man, Glasgow,  brought  an  action  against 
the  Duke  of  Montrose  in  which  he  sought 
"reduction  of  a  "  pi-etended  "  missive  of  lease' 
pf  a  farm  called  Braval,  Mounevreckie,  &c., 
the  parishes  of  Aberfoyle  and  Port  of 
^lonteith,  belonging  to  the  defender,  and  a 
'pretended"  lease  entered  into  between  the 
[)ur8uer  and  the  defender  dated  15th  Feb- 
[lary  and  30th  March,  both  in  the  year 
with  repetition   of   the   rents   paid, 
linder    deduction    of    the    sum    of    £950 
r  of  such  other  sum  as  might  be  ascer- 
lined  "  to  be  a  reasonable  equivalent  for 
le  possession  by  the  pursuer  under  the 
lid  pretended  missive  and  lease  from  and 
I  the  term  of  Martinmas  1808,  being  the 
ite  of  his  entry  to  the  arableground,  and 
ne  term  of  Whitsunday  1890,  being  the 
ute   of   his    entry    to    the    pasture    and 
louses ; '  'or  alternatively,  payment  of  £2400 
p  damages   for  alleged   fraudulent   mis- 
epresentation  as  to  the  carrying  capacity 
■  e  farm.    Secondly,  the  pursuer  sought 
damages   in   respect  of   the   alleged 
^ihire  of  the  landlord  to  repair  the  fences 
1  the  farm. 

he  pursuer  averred  in  support  of  his  con- 
sion  for  reduction  that  m  the  Glasgow 
erald  of  2eth  October  1808  and  of  other 
I  an  advertisement  (quoted  in  the  Lord 
tdiuary's  opinion)  appeared  of  the  farm 
[lose    lease  was    in    question,  describing 
I  as  "a  hill  gn:azing  capable  of  keeping 
3ut  2000  blackfaced  sheep  and  siuimer- 
•  100  cattle."    "  Gond  (3)  Upon  the  faith 
the   statements  in  said  advertisement 
pursuer  offered  to  .  .  .  the  defender's 
iimberlain  to  lease  the  said  farm  of  Braval, 
|)unevreckie,  &c.  (with  part  of  Auchyle), 
as  advertised,  at  a  rent  of  £350  per 
lum    on    a    lease    for    fifteen    years, 
jter  certain  verbal  communings  his.  otfer 
s  accepted  by  the  said  ...  on  behalf 
the  defender,  by  letter  dated  10th  Dec- 
"  er  1808.     This   letter   constitutes   the 
sive  libelled.     Thereafter  a  formal  lease 
drawn  up  and  signed  by  the  pursuer 
defender  on  15th  February  and  30th 
tch   1809.   ,   .   .      Cond  (4)   By  the  said 
|ertisement   the   defender  represented, 
intended  to  represent,  that  the  said 
of   Braval,  Mounevreckie,  &c.,  was 
nble  of  maintaining  about  2000  black- 
sheep  and  of  summering  100  cattle, 
said  statement  was  material,  and  the 
buer  would  not  have  entered  into  said 
tract  but  for  it.    The  pursuer  has  since 
Dvered  and  avers  that  the  said  farm  was 
!i.nd  is  not  capable  of  maintaining  2000 
(faced  sheep  and  summering  100  cattle, 
J  maintaining  and  summering  anything 
Ithese  numbers.    At  most  it  could  and 
]only  properly  carry  1400  sheep,  and 
is   no  summering  for  cattle.    ,    .    . 
.  5),  The  defender,  or  his  said  chamber- 
I  was  well  aware  of  the  facts  set  forth 
)  preceding  article,  and  the  representa- 
I  as  to  the  carrying  capacity  of  said  farm 
in  said  advertisement  were  so  made 
:  knowledge  that  the  same  were  false, 
I   least  with   gross  recklessness   and 
out  regard  to  their  truth  or  falsehood. 
|(Cond.  6).  .  .  .  The  rents  payable  as  at 


Martinmas  1001  and  Whitsunday  1002  were 
paid  by  the  pursuer  under  protest,  and 
under  reservation  of  all  pleas  and  objections, 
and  the  payments  since  then  were  made  on 
or  about  21st  November  1004,  under  pressure 
of  a  charge  served  upon  him  by  the  defen- 
der on  Oth  November  1004,  and  also  under 
reservation  of  all  his  claims  and  conten- 
tions ..." 

The  pursuer's  averments  dealing  with 
the  alleged  failure  to  implement  the  obli- 
gation as  to  fencing  [the  portions  printed 
in  italics  being  addM  by  a  minute  when  the 
case  was  before  the  Inner  House],  were  :^ 
"  (Cond.  10),  By  the  foresaid  lease  the  de- 
fender undertook,  inter  alia,  'and  that  as 
soon  as  possible  and  within  a  reasonable 
time  after  the  commencement  of  this  lease, 
to  execute  all  necessary  repairs  to  the  exist- 
ing houses  (including  shepherds'  houses,  but 
excluding  cottars'  houses,  for  the  repair  of 
which  there  will  be  no  liability  on  the 
proprietor,  and  the  same  are  specially 
exempted  from  the  provisions  of  this  clause) 
and  fences  on  and  around  the  farm,  and 
also  to  erect  a  fence  to  enclose  the  unf  enced 
part  of  the  portion  of  Auchyle  included  in 
this  lease,'  The  pursuer  repeatedly  called 
upon  the  defender  to  execute  the  said 
repairs,  but  the  defender  refused  or  delayed 
to  do  so,  and  it  was  not  until  October  1004 
that  the  whole  work  undertaken  by  the 
defender  was  completed.  The  pursuer  has 
thereby  suffered  great  loss  and  inconveni- 
ence. Inter  alia,  the  insufficiency  of.  the 
fences  has  prevented  him  from  keeping  the 
sheep  on  the  higher  g^und  of  tne  farm 
during  the  summer  months,  and  away  from 
the  lower  ground,  which  it  is  usual  to  keep 
for  winter  grazing.  In  particular,  the 
following  fences  dividing  the  highter  and 
lower  grvu/nd  were  not  put  in  order  till  the 
autumn  of  1004,  via,,  a  fence  running 
southward^  from  a  point  on  the  south  side 
of  Loch  Drwrikie,  and  about  600  yards  from, 
the  west  end  thereof  to  Trombuie,  and  a 
fence  runminqsoutheastwards  from  a  point 
about  150  to  200  yards  to  the  north  of  the 
shepherd^s  house  at  Upper  Dounance  to  a 
point  where  it  joins  the  parish  boundary. 
The  loss,  injury,  and  damage  sustained  by 
the  pursuer  in  consequence  of  the  def  ender  s 
failure  and  delay  to  fulfil  his  said  obliga- 
tions, and  particularly  on  account  of  the 
pursuer  having  to  purchase  other  food 
stuffs  for  winter  feeding  vn  place  of  the 
said  tjoimier  graeing  which  he  was  thus 
unable  to  reserve,  is  not  less  than  £200, 
being  the  sum  last  concluded  for,  .  .  ," 

The  pursuer  pleaded — "(1)  The  pursuer 
having  entered  into  said  missive  and  lease 
under  essential  error  induced  by  the  defen- 
der, and,  separatim,  the  pursuer  having 
been  induced  to  enter  into  the  said  missive 
and  lease  by  the  defender's  false  and  frau- 
dulent representations,  he  is  entitled  to 
decree  of  reduction  as  concluded  for,  (2) 
The  said  missive  and  lease  being  reduced, 
the  pursuer  is  entitled  to  repetition  of 
the  rents  and  interest  paid  by  him  as  con- 
descended on,  with  relative  interest,  under 
deduction  of  a  reasonable  equivalent  for 
his  possession ;  .  .  .  (3)  In  the  event  of  the 
pursuer's  failure  to  obtain  decree  of  reduc- 
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tion  and  restitution  as  concluded  for,  he  is 
entitled  to  damages  for  the  loss,  injury,  and 
damage  caused  to  liini  by  the  said  fraudulent 
misrepresentations.  (4)  In  the  like  event, 
the  pursuer  is  entitled  to  damages  for  the 
loss  and  daraaf^e  sustained  by  him  until  the 
defender's  obligations  in  regard  to  said 
.  .  .  fences  were  implemented." 

On  5th  September  1905  the  Lord  Ordinary 
JAbdwall)  pronounced  the  following  inter- 
locutor : — "Assoilzies  the  defender  from  th'e 
whole  conclusions  of  the  summons  except 
the  conclusion  for  payment  of  £200:  Dis- 
misses said  conclusion  for  £200.  .  .  ." 

Opinion.— "The  ground  on  which  the 
pursuer  seeks  reduction  of  the  lease  libelled 
IS  that  he  was  induced  to  enter  into  it  by 
the  false  representations  as  to  the  carrying 
capacity  of  the  farm  contained  in  an  adver- 
tisement thereof  in  the  Olaagmo  Herald  of 
26th  October  1888.  Among  the  farms  there 
advertised  to  be  let  is  the  farm  now  tenanted 
by  the  pursuer,  which  is  thus  described  in 
the  advertisement : — *  Perthshire,  Montrose 
Estates.  Farms  to  be  let,  for  such  number 
of  years  as  may  be  agreed  on,  with  entry 
to  the  ploughable  lands  immediately  after 
set,  and  to  tne  houses  and  pasture  at  Whit- 
sunday 18M.  (1.)  Braval,  Mounevreckie, 
&c.,  in  the  parishes  of  Aberfoyle  and  Port 
of  Mcmteitn,  comprising  a  hill  grazing 
capable  of  keeping  about  2000  black-faced 
sheep  and  summenng  100  cattle,  and  230  or 
thereby  acres  of  arable  and  meadow  land.' 

"  It  IS  alleged  by  the  pursuer  that  the 
said  farm  cannot  carry  2000  black-faced 
sheep  and  summer  100  cattle,  and  that,  in 
respect  of  the  false  statements  in  the 
advertisement  be  is  entitled  to  have  the 
lease  reduced. 

"  I  am  of  opinion  that  the  pursuer's 
statements  are  irrelevant.  There  is  no 
warranty  given  that  the  farm  would  caiTy 
2000  black-faced  sheep  and  100  cattle,  and 
statements  in  an  aavertisement  are  not 
intended  to  lie  accepted  by  offerers  as 
correct  without  inquiry,  nor  in  point  of 
fact  do  offerers  for  a  farm  accept  such 
statements  without  looking  into  the  matter 
for  themselves;  no  ordinary  person  would. 
But,  besides  that,  it  appears  to  me  that 
the  statement  complained  of  is  merely  an 
expression  of  opinion  as  to  what  the  farm 
would  carry,  and,  as  was  said  in  another 
C2ise  I  sh.all  presently  refer  to,  was  not 
intended  to  exclude,  but  to  invite  inquiries. 
If  the  pursuer  desired  to  have  the  repre- 
sentation regarding  the  carrying  capacity 
of  the  farm  warranted  he  should  have  got 
it  warranted  or  otherwise  made  part  of 
the  contract.  Further,  it  cannot  be  said 
that  the  representations  so  made  were 
in  easentialtbus  of  the  contract.  There 
is  no  dispute  as  to  what  the  subject  let 
was,  and  it  was  the  pursuer's  business  as 
a  prudent  man  to  find  out  what  were  its 
capabilities.  I  may  refer  to  the  case  of 
Wood  y.  Tulloch,  20  B.  477,  which,  although 
a  question  of  the  sale  of  a  property,  con- 
tains some  law  bearing  upon  the  present 
case.  I  may  also  refer  to  the  case  of 
Grieve  v.  Butherford's  Trustees,  1871,  0 
S.Li.R.  00,  which,  although  principally  de- 
cided on  the  question  of  mora,  yet  contains 


several  observations  applicable  to  the 
present  case.  There  the  misrepresentatioD 
founded  on  as  a  ground  of  reduction  wati 
very  similar  to  the  present,  namely,  that 
*  the  farms  are  capable  of  carrying  about 
2000  sheep  besides  cattle,'  and  the  Lord 
Oitlinary,  whose  judgment  was  affirmed 
by  the  Inner  House,  said  that  this  repre- 
sentation was  no  warranty,  hut  merely  aa 
expression  of  opinion  on  which  the  intend- 
ing tenant  should  exei'cise  his  own  judg- 
ment. The  pursuer's  counsel  relied  on  the 
case  of  Macpheraon  v.  CampbelTs  TrusUu, 
41  Scottish  Jurist,  p.  834,  where  issues  of 
reduction  of  a  lease  were  allowed.  But 
when  examined  it  appeal's  to  me  that  tkai 
case  is  an  authority  against  the  pursuer 
rather  than  for  him.  'The  misrepresenta- 
tions alleged  in  that  case  were  contained, 
first,  in  an  advertisement,  and  second,  in  « 
note  of  particulars  furnished  on  inquiry  br 
the  factor  for  the  landlord,  and  Lora 
Barcaple,  who  was  Lord  Ordinary  in  the 
case,  neld  that  .the  statements  in  the 
advertisement  could  not  form  a  g^round  of 
reduction,  but  that  those  in  the  note  of 
particulars  could,  and  apparently  his  viev 
was  concuiTed  in  by  the  Inner  Hoiue. 
although  the  report  does  not  distinctly  sajr 
so.  In  that  case  the  advertisenaent' con- 
tained a  clause  in  these  terms : — '  Ttie  lands 
are  at  present  stocked  with  superior  black- 
faced  sheep  and  estimated  to  carry  about 
6600.'  Lord  Barcaple  deals  with  this  state- 
ment thus— The  Lord  Ordinary  thinks  th»t 
'  from  the  subject  matter  of  the  statement, 
and  the  form  in  which  it  is  made,  it  invited, 
and  was  not  intended  or  calculated  to 
exclude  inquiry.  No  person  of  ordinarr 
prudence  would  without  inquiry  relV 
upon  such  a  statement  as  satisfactoir 
evidence  of  the  capabilities  of  the  farm. 
The  Lord  Ordinary  is  therefore  of  opinioo 
that  in  so  far  as  the  pursuer's  averments 
are  rested  upon  statements  in  the  adver 
tisement  they  may  be  dismissed  from  cra- 
sideration  in  this  question  of  the  relevai.cy 
of  the  action.'  He  then  goes  on  to  point 
out  how  the  note  of  particulars  by  th( 
landlord's  factor  stood  in  a  totally  different 
position.  Taking  the  view  I  do  regardin); 
the  effect  of  the  advertisement,  I  do  noi 
need  to  enter  into  consideration  of  Ok 
question  of  bar  raised  by  the  fifth  plea-in- 
law  for  the  defender,  but  it  appears  to  me 
that,  considering  that  the  pursuer  entered 
on  the  farm  in  question  at  Martinmas  1898. 
that  plea  forms  a  very  formidable  obstacle 
in  the  way  of  the  pursuer  insistini^  in  an 
action  of  reduction  of  the  lease  after  being 
in  possession  of  the  farm  under  that  lease 
for  more  than  six  years,  and  having  insisted 
on  the  landlord  fulfilling  the  oUig^tioiE 
undertaken  in  the  lease  of  which  he  nov 
seeks  reduction. 

"  With  regard  to  the  conclusions  of  th« 
summons  other  than  the  reductive  coe- 
elusion  and  the  conclusions  which  depend 
on  it,  there  is  a  conclusion  for  £21(X)  (4 
damage  said  to  have  been  caused  by  the 
fraudulent  misrepresentations  in  the  adrer* 
tisement.  I  am  of  opinion  that  the  defen- 
der is  entitled  to  be  assoilzied  fronn  thai 
conclusion    on    the  same  £px>und8   that  I 
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have  held  that  he  is  entitled  to  be  assoilzied 
from  the  reductive  conclusions.  With 
regard  to  the  conclnsion  for  payment  of 
the  sum  of  £200  sterling,  the  statements 
in  support  of  which  are  set  forth  in  Con- 
descendence 10,  there  is  no  relevant  aver- 
ment of  the  specific  damage  suffered  by 
the  pursuer  in  each  year  of  the  lease,  or  of 
a,ny  definite  claim  for  damage  being  made 
on  paying  the  rent  from  half  year  to  half 
year.  I  therefore  hold,  on  the  authority 
of  the  cases  Broadwood  v.  Hunter,  17  D. 
340,  and  Emslie  v.  Young's  Trustees,  21  R. 
710,  that  there  are  not  relevant  averments 
to  support  this  conclusion.  It  looks  as  if, 
indeed,  the  pui-suer  were  barred  from 
TTiaking  any  claims  for  damage  prior  to 
"Whitsunday  1904,  he  having  apparently 
paid  his  rent  without  reservation  down  to 
nnd  including  that  date,  and  it  appears 
from  the  statement  in  Condescendence  10 
that  all  the  repairs  the  want  of  which 
caused  the  alleged  damage  were  completed 
by  October  1904.  However,  as  this  is  a 
question  of  relevancy,  I  shall  merely  dis- 
miss this  conclusion. 

The  pursuer  reclaimed  and  argued — The 
lease  was  entered  into  under  essential  error, 
OS  defined  by  Lord  Watson  in  Menzies  v. 
Mensnea,  March  17,  1893,  20  R.  (H.L.)  106,  at 
p.  142,  30  S.L.R.  530.  Even  if  the  landlord 
were  ignorant  that  the  representations 
Awere  untrue  that  made  no  difEerenee — 
Reese  River  Silver  Mining  Company  v. 
Smith,  1860,  L.R.,  4  E.  and  I.  Ap.  64,  Lord 
Cairns,  at  p.  70.  The  misrepresentations 
in  the  advertisement  were  material,  and 
were  imported  into  the  contract  because 
the  missives  of  lease,  both  offer  and  accept- 
ance, referred  to  the  farm  "as  advertised." 
The  pursuer's  averments  were  relevant  and 

Sroot  should  be  allowed.  Woods  v.  Thilloch, 
[arch  7,  1803,  20  R.  477,  30  S.L.R.  407,  was 
to  be  distinguished  because  the  misrepre- 
sentation there  was  not  essential — Orieve'v. 
Rnth-erford's  Trustees,  10th  November  1871, 
0  S.L.R.  60,  because  it  turned  on  the  pro- 
longed delay — ten  years — in  advancing  the 
claim  for  reduction.  The  carrying  capacity 
of  a  farm  remains  much  the  same,  so  in 
that  respect  the  landlord  could  not  be  pre- 
judiced by  delay.  That  distinguished  the 
present  case  from  Broadtcood  and  Emslie 
Icit.  infra).  fLoRD  Kyllachy— These  two 
cases  were  referred  to  by  the  Lord  Ordinary 
on  the  other  branch  of  the  case.  Have  you 
»ny  case  where  it  w^as  held  there  was  essen- 
tial error  or  fraudulent  misrepresentation 
on  a  matter  of  opinion  ?  Yes,  Ferguson  v. 
WiU<yn,  June  4, 1904,  6  P.  770,  41  S.L.R.  601.] 

On  the  conclusion  of  the  first  speech  for 
the  reclaimer  the  Court  intimated  that  they 
did  not  require  to  hear  further  argument 
upon  the  question  of  reduction  with  the 
alternative  claim  for  damages,  and  ad- 
journed the  bearing  to  enable  the  pursuer 
and  reclaimer  to  make  more  specific,  if  he 
thought  fit,  his  averments  in  Cond.  10  as 
to  the  landlord's  failure  to  implement  the 
obligation  on  him  as  to  fencing.  The 
anaendments  gplven  sxt/jpra  in  italics  were 
then  made. 

At  the  continued  hearing  it  was  argued 
for  the  defender— Though  the  fences  alleged 


to  be  in  disrepair  had  now  been  specified 
there  was  no  averment  that  the  landlord's 
attention  had  been  called  to  these  specific 
fences.  There  was  still  want  of  specifica- 
tion as  to  the  periods  when  damage  was 
sustained,  and  as  to  the  amounts  of  money 
paid  out  for  extra  food.  There  was  no 
averment  that  at  the  end  of  each  year,  or 
as  each  half-year's  rent  fell  due,  specific 
damage  had  been  tabled  before  the  land- 
lord. In  a  proof  the  landlord  would  be 
prejudiced  (1)  by  the  claim  not  having  been 
made  year  by  year  so  as  to  enable  him 
to  check  the  damage  and  keep  evidence 
regarding  it,  and  (2)  by  want  of  specifica- 
tion as  to  what  he  had  to  meet.  A  claim 
for  damage  by  a  tenant  on  the  ground  that 
his  landlord  had  not  done  what  in  his 
lease  he  contracted  to  do  ought  to  be 
tabled  each  half-year  when  paying  rent. 
The  averments  were  still  irrelevant  — 
Broadtoood  v.  Hwnter,  February  2,  1855, 
17  D.  340;  Bardie  v.  Duke  of  Hamilton, 
February  2,  1878,  15  S.L.R.  320;  Emslie  v. 
Youn&s  Trustees,  March  16,  1894,  21  R.  710, 
31  S.L.R.  559;  Eliolt's  Trustees  v.  Eliott, 
June  7,  1894,  21  R.  858,  31  S.L.R.  753.  Here 
there  was  an  oblig;ation  in  the  lease  to  put 
the  fences  in  repair  and  this  the  landlord 
thought  he  had  done.  There  was  no 
specific  promise  that  would  cause  pursuer 
to  put  off  his  claim  as  in  Johnstone  [cit. 
infra).  Lord  Kyx,lachy  asked  for  a  refer- 
ence to  Callander  v.  Smith,  June  29,  1900, 
8  S.L.T.  109,  and  Baird  v.  Mount,  November 
10,  1874,  2  R.  101,  12  S.L.R.  88. 

Argued  for  the  pursuer — He  averi-ed  that 
the  two  fences  now  specified  had  not  been 
put  in  order  although  complaints  had  been 
made.  The  landlord  would  not  suffer  pre- 
judice if  the  averments  in  Cond.  10  went 
to  proof.  Thei-e  was  a  positive  obligation 
in  the  lease  to  put  the  fences  in  repair. 
That  was  equivalent  to  the  specific  promise 
of  the  factor  in  Johnstone  v.  Hughan,  May 
22,  1804,  21  R.  777,  31  S.L.R.  655,  to  do  the 
operations  the  tenant  required.  The  pay- 
ing of  rent  under  protest  and  under  com- 
pulsion (Cond.  6)  distinguished  this  case 
from  Broadwood  and  Emslie,  as  did  also 
the  fact  that  loss  of  particular  winter 
grazing  was,  unlike  damage  done  by  game 
or  failure  to  burn  heather,  capable  of  ascer- 
tainment at  a  subsquent  date.  ' 

LoBD  JtrsncE-CLKRK— There  is  no  doubt 
or  difiQculty  about  the  first  question.  We 
did  not  ask  any  further  debate  after  the 
opening  speech.  I  think  it  is  quite  clear 
that  the  statements  of  the  pursuer  are 
irrelevant  to  enable  him  to  proceed.  The 
only  question  now  before  us  is  the  question 
regarding  the  conclusion  for  £200  damages. 
I  agree  entirely  with  the  view  of  the  Loi-d 
Ordinary  —  and  that  view  is  not  at  all 
modified  by  anything  that  has  been  done 
in  the  way  of  attempting  the  amendment 
of  the  record — that  there  is  no  relevant 
averment  of  specific  damage  suffered  by 
the  pursuer  in  each  year  of  the  lease  or 
any  definite  claim  of  damage.  It  appears 
that  the  tenant  in  this  case  paid  his  rent, 
no  doubt  under  protest  ana  reservation, 
but  paid  his  rent  and  paid  interest  on  his 
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rent  when  he  was  in  arroar  and  took  no 
proceedings.  I  cannot  hold  that  where 
such  a  claim  as  this  is  to  be  made,  de- 
pending necessarily  for  the  ascertainment 
of  the  facts  upon  what  happens  in  each 
of  several  successive  years,  a  party  is 
entitled  to  take  no  steps  whatever  to  make 
good  any  claim  that  he  has,  and  thereby 
to  place  the  opposite  party  in  a  position 
in  which  he  nas  no  means  of  leading 
evidence  in  regard  to  the  state  of  matters 
subsisting  at  the  times  when  the  alleged 
successive  claims  arose.  Here  for  a  period 
of  years  there  is  not  a  word  of  indication 
to  the  landlord,  as  to  the  actual  claim 
that  is  proposed  to  be  made ;  and  now, 
even  at  the  last,  when  you  come  to  look 
at  it  you  find  that  it  is  still  just  a  claim 
in  general  terms  for  a  sum  of  not  less 
than  £200,  which  it  is  said  was  incurred 
from  loss  by  giving  special  food  stuffs  to 
the  stock  upon  the  farm  in  respect  of  the 
low  ground  pasture  having  been  eaten  up 
at  the  wrong  season.  I  cannot  hold  that 
to  be  a  relevant  averment,  as  proper  speci- 
fication ought  to  be  given  in  sucn  a  case. 
Therefore  I  am  for  adhering  to  the  Lord 
Ordinary's  interlocutor. 

Lord  Kyllachy— I  am  of  the  same 
opinion.  I  do  not  think  it  necessary  to 
add  anything  to  what  the  Lord  Ordinary 
baa  said  as  regards  the  first  ground  of 
action.  I  think  it  clear  that  there  is  no 
relevant  case  for  reduction  on  any  of  the 
grounds  suggested.  As  regards  the  con- 
clusion for  damages — damages  claimed  in 
respect  of  the  defender's  alleged  failure  to 
put  the  fences  on  the  farm  into  proper 
repair— it  was,  I  think,  quite  right  to  give 
the  pursuer,  as  we  did,  an  opportunity  of 
making  his  averments  more  specific.  He 
has  now  to  some  extent  done  so,  but  I 
think  that  the  result  of  his  amendment, 
and  of  to-day's  discussion,  has  been  to 
make  it  fairry  clear  that  the  kind  of 
damage  which  is  alleged  is  one  which 
ought,  on  the  principle  of  the  decided 
cases,  to  have  been  distinctly  tabled — and 
tabled  not  generally  but  specifically — in 
each  year  of  the  lease,  so  that,  as  each 
year's  damage  occurred  the  landlord  should 
have  had  the  opportunity  of  checking  the 
claim  each  year  as  made  and  preserving 
the  necessary  evidence  in  connection  with 
it.  I  am  therefore  of  opinion  with  your 
Lordship  that  the  conclusion  for  damages 
should  be  dismissed. 

Lord  Stormonth  Darling— With  regard 
to  the  reductive  conclusion  I  entirely  agree 
with  the  Lord  Ordinary  on  the  grounds 
which  he  has  stated.  On  the  other  branch 
of  the  case  the  pursuer  has  done  his  best 
by  proposing  an  amendment  to  make  his 
case  relevant,  but  I  agree  with  your  Lord- 
ships that  he  has  failed  to  do  so.  I  think 
that  he  has  not  stated  the  nature  of  his 
claim  with  sufficient  specification  to  enable 
the  landlord  to  meet  it.  Accordingly  I 
think  that  his  whole  claim  should  be  dis- 
missed as  irrelevant. 

Lord  Low — I  am  of  the  same  opinion. 
In  regard  to  the  question  which  was  raised 


Xn  the  alleged  misrepresentation  in  the 
ertisement,  I  agree  with  your  Lord- 
ships that  the  view  taken  by  the  Liord 
Ordinary  is  right  and  that  he  has  based  his 
judgment  upon  the  proper  grounds,  so  that 
it  is  not  necessary  to  add  anything  to  'what 
his  Lordship  has  said. 

In  regard  to  the  claim  which  the  pursuer 
makes   for  damans  in  respect    that    the 
landlord's  obligation  in  the  lease   to   pat 
the  fences    in    proper    condition  wa.s    not 
implemented,  I  agree  with  your  Lordships 
that  the  pursuer  nas  not  stated  a  relevant 
case.    The  only  specific  claim,  and  the  only 
claim  that  could  possibly  be  remitted   to 
proof,  is  confined  to  one  matter.    The  pur^ 
suer  alleges  that  by  reason  of  two  fences 
not  being  put  in  order  he  could  not  keep 
the  sheep  on  the  higher  ground  of  the  farm 
during  the  summer  months,  but  that  they 
stray^  on  to  the  lower  ground  which  it  is 
usual  to  keep  for  winter  grazing,  and  that 
in   consequence    the  winter   grazing    was 
diminished   and   he   had   to   spend    more 
money  upon  artificial  food  for  his  stock  in 
v^inter  tnan  he.  would  otherwise  have  re- 
quired to  do.    He  says  in  general    terms 
that  he  repeatedly  called  upon  the  defender 
to  put  the  fences  in  order,  but  he  does  not 
say  that  he  ever  gave  the  defender  any 
notice  of  the  particular  claim  which    he 
now  makes,  or  ever  called  his  attention  to 
the  fact  that  by  reason  of  the  insufSciency 
of  the  fences  in  question  his  winter  feeding 
was  being  destroyed.    That  being  the  case 
it  seems  to  me  that  the  claim  is  one  aeainst 
which  the  defender  cannot  be  compelled  to 
defend  himself,  because  it  is  impossible  for 
him  to  get  information  which  is  necessary 
to  test  what  the  real  facts  were.    In  that 
respect  the  pursuer's  claim  is  very  much 
like  a  claim  for  damages  done  to  crops  by 
rabbits,  the  extent  of  which  can  only  be 
estimated  while   the  crops  alleged   to  be 
injured  are  still  upon  the  ground.    To  that 
extent  the  present  case  resembles  that  of 
Broadwood  (17  D.  840)  where  it  was  held 
that  if  a  tenant  intended  to  claim  damages 
for  injury  done  by  game  he  was  bound  to 
intimate  the  claim  while  it  was  yet  possible 
for  the  landlord  to  check  it  by  inspecting 
the  damaged  crops.     I   am   not   satisfied 
however    that  what  was  said   in    Broad- 
wood's  case,  to  the  effect  that  a  tenant  loses 
his  right  to  claim  damages  if  he  does  not 
make  a  specific  claim   year  by  year  and 
pays  his  rent  without  deduction,  applies  in 
the  general  case  to  aclaim  for  damages  in 
respect    that   the    landlord    has  failed    to 
implement  obligations  undertaken  by  him 
in  the  lease. 

The  Court  refused  the  reclaiming  note 
and  adhered  to  the  interlocutor  reclaimed 
against. 

Counsel  for  Pursuer  (Beclaimei-)— Hunter, 
K.  C— Scott  Brown.  Agents— Lister,  Shand 
&  Lindsay,  S.S.C. 

Counsel  for  Defender  (Bespondent)  — 
Blackburn — Hon.  Wm.  Watson.  Agents — 
Dundas  &  Wilson,  O.S. 
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SiUttrday,  July  7. 

FIRST    DIVISION. 

[Lord  Salvesen,  Ordinary. 
ADDIB'S  TRUSTEES  v.  CALEDONIAN 
RAILWAY  COMPANY. 

Railway — Bridge — Undertaking  to  Build  a 
Bridge — Approaches. 

A  railway  company  by  agreement 
acquired  land  for  an  intended  branch 
railway  and  undertook  to  construct  at 
their  own  expense  an  accommodation 
bi-idge  over  the  branch  railway,  "plans 
and  sections  of  the  bridge  .  .  .  and  of 
the  approaches  to  the  said  bridge "  to 
be  suDmitted  to  the  proprietors'  en- 
gineers before  the  construction  was 
commenced.  The  railway  company 
maintained  that  they  were  not  bound 
to  construct  the  approaches  to  the 
bridge. 

Hdd  that  in  the  absence  of  excluding 
words  an  obligation  to  construct  a 
bridge  included  the  obligation  to  con- 
struct its  approaches. 
On  26th  Januarv  1905  Miss  Janet  Addie, 
Braidhirst,  Motherwell,  and  others,  the 
test»ment»vry  trustees  of  the  late  Alex- 
ander Addie  of  Braidhirst  and  Milton,  in 
the  county  of  Lanark,  brought  an  action 
against  the  Caledonian  Railway  Company 
to  have  the  company  ordained  to  imple- 
ment an  obligation  undertaken  by  it  under 
a  disposition  granted  by  the  pursuers  in  its 
favour,  dated  9th  and  recorded  10th  Nov- 
ember 1900,  of  certain  pieces  of  land  in 
the  parish  of  Dalziel,  Lanarkshire,  which 
obligation  was  in  the  following  terms : — 
"But  these  presents  are  granted  and  the 
said  three  pieces  of  ground  and  others 
above  disponed  are  so  disponed  always 
with  and  under  the  burdens,  conditions, 
declarations,  obligations,  reservations,  and 
othera  following,  namely — (1)  the  said  com- 
pany shall  construct  and  maintain  in  all 
time  coming,  at  their  own  expense,  one 
accommodation  bridge  over  or  under  the 
branch  railway  intended  to  be  formed  by 
the  said  company  on  the  said  portions  of 
land  above  disponed,  at  a  point  shown  on 
the  plan  signed  as  relative  nereto,  marked 
A,  or  at  such  other  point  as  may  be  ar- 
ranged between  .  .  .  acting  for  us,  whom 
failing.  .  .  and  the  said  company's  engineer, 
said  accommodation  bridge,  if  over  the  said 
intended  branch  railway,  to  have  a  clear 
width  of  40  feet  between  the  parapets,  and 
if  under  to  have  a  span  of  not  less  than  40 
feet  and  a  height  of  not  less  than  15  feet. 
Plans  and  sections  of  the  bridge  to  be  con- 
structed by  the  said  company,  and  of  the 
approaches  to  said  bridge,  shall  be  sub- 
mitted to  our  en^neers  before  the  con- 
struction thereof  is  commenced,  and  if 
there  shall  be  any  difference  between  us 
and  the  said  company  with  reference  to 
design,  character,  or  construction  of  said 
bridge,  or  as  to  the  gradients  or  inclina- 
tion of  the  approaches  thereto,  or  other- 
wise in  relation  to  said  bridge  or  approaches, 
the  same  shall  be  determined  by  ,  .  ," 
VOL.  xr.iTi. 


On  eth  July  1905  the  Lord  Ordinary  (Low) 

fave  decree,  and  on  14th  March  1906  the 
Irst  Division  adhered  and  remitted  to  the 
Lord  Ordinary  to  proceed.  The  pursuers 
thereafter  moved  the  Lord  Ordinary 
(SAX.VBSKN)  in  the  Motion  Roll  to  ordain 
the  defenders  to  commence  building  the 
bridge  and  its  approaches.  The  defenders, 
however,  maintained  that  they  were  not 
bound  to  do  more  than  build  the  bridge, 
and  that  the  pursuers  were  bound  to  ma^e 
the  approaches  at  their  own  expense. 

On  6th  June  1906  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor:— "The 
Lord  Ordinary  .  .  .  decerns  and  ordains 
the  defenders  to  commence  the  construc- 
tion of  the  accommodation  bridge  referred 
to  in  the  summons,  including  the  approaches 
thereto  .  .  .  ,  and  that  within  the  period  of 
one  month  from  this  date,  and  thereafter  to 
proceed  with  the  same  continuously,  and 
complete  the  same  within  the  space  of 
nine  months  fi-om  the  date  of  commence- 
ment  " 

"  Opinion. — The  merits  of  this  case  have 
already  been  dispositd  of,  and  the  only 
point  which  still  remains  undetermined  is 
whether  the  defenders  are  bound  to  pay 
the  cost  of  the  approaches  to  the  ac- 
commodation bridge  which  they  have 
been  held  bound  forthwith  to  construct. 
The  defenders  maintain  that  they  have 
satisfied  their  contractual  obligation  when 
they  have  constructed  the  bridge  _  itself, 
and  that  the  pursuers  must  at  their  own 
expense  make  the  approaches. 

"The  decision  of  this  important  question 
depends,  in  the  first  place,  on  the  terms 
of  the  obligation  on  which  the  action  is 
founded.  The  leading  provision  of  the 
clause  is  that  the  defenders  ai"e  to  '  con- 
struct and  maintain  in  all  time  coming 
at  their  own  expense  one  accommoda- 
tion bridge  over  or  under  the  branch 
railway  intended  to  be  formed  on  the 
portions  of  land  disponed.'  There  follows 
a  provision  as  to  tne  site  of  the  bridge 
and  the  width  and  height  of  the  span. 
Then  occurs  a  clause  which  was  strongly 
founded  on  by  the  defenders  and  which  is 
in  these  terms — '  Plans  and  sections  of  the 
bridge  to  be  constructed  by  the  said  com- 
pany and  of  the  approaches  to  said  bridge, 
shall  be  submitted  lo  our  (that  is,  the  pur- 
suers') engineers  before  the  construction 
thereof  is  commenced.'  It  was  argued 
that  here  a  sharp  distinction  is  drawn 
between  the  bridge  to  be  constructed  by 
the  company  ana  the  approaches  to  the 
bridge,  which  are  not  said  to  be  con- 
structed by  the  company.  In  my  opinion 
this  is  too  critical  a  construction  of  the 
clause.  I  think  the  bridge  must  be  held  to 
include  its  approaches,  and  that  these  are 
only  referrea  to  in  the  quoted  clause  in 
oi-der  to  make  it  plain  that  the  pursuers 
shall  have  an  opportunity  of  submitting 
the  question  as  to  the  gradients  or  inclina- 
tion of  the  approaches  to  arbitration,  in 
the  event  of  their  being  dissatisfied  with 
the  plans  submitted  by  the  compapv.  If 
the  company  have  nothing  to  do  with  the 
erection,  it  is  not  easy  to  understand 
why   their    engineer    should    be    at    the 
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trouble    of    making    plans    of    the    ap- 
proaches. 

"The  pursuers'  interpretation  of  the 
clause  is  further  aided  bjr  a  consideration 
of  the  circumstances  under  which  the 
disposition  came  to  be  granted.  The 
defenders  wished  to  construct  a  branch 
railway,  and  for  that  purpose  they  needed 
to  acquire  land  belonging  to  the  pursuers. 
The  construction  of  the  railway  could  not 
fail  to  cause  damage  by  severance,  and 
it  was  obviously  to  minimise  such  damage 
b^  affording  a  connection  between  the 
different  portions  of  the  pursuers'  land 
that  the  obligation  to  construct  the  ac- 
commodation bridge  was  undertaken. 
Now  it  was  left  in  the  hands  of  the  Rail- 
way Company  to  decide  whether  the  bridge 
should  be  on  the  level  of  the  land,  aa 
it  might  well  be  if  the  railway  were 
constructed  in  a  cutting,  or  be  carried 
over  or  under  it.  The  height  of  the 
bridge  (above  a  fixed  minimum)  fell  also 
to  be  determined  by  the  company.  It 
is  therefore  obvious  that  the  cost  of  con- 
struction of  the  approaches  might  vary 
indefinitely  according  to  the  method  that 
the  RaUway  Company  adopted  of  making 
their  line.  I  thinK  it  could  scarcely  have 
been  the  intention  of  the  pursuers  that 
in  this  respect  they  were  to  oe  left  at  the 
mercy  of  the  defenders  when  they  took 
them  bound  to  construct  the  accommoda- 
tion bridge.  Further,  I  do  not  think  that 
a  bridge  can  be  properly  described  as  an 
accommodation  oridge  which  does  not 
afford  a  complete  connection  between  the 

Portions  of  ground  severed  by  the  line, 
t  was  conceded  that  an  accommodation 
bridge  which  a  railway  company  are 
compelled  to  construct  under  the  Rail- 
ways Clauses  Act  includes  the  approaches 
to  it,  and  I  do  not  doubt  that  the  agree- 
ment embodied  in  the  disposition,  and 
which  was  intended  to  obviate  the  Rail- 
way Company  having  recourse  to  compul- 
sory powers,  was  not  intended  to  be  less 
effective  in  safeguarding  the  landowner's 
interests. 

"There  was  some  discussion  as  to  the 
time  within  which  the  bridge  should  be 
constructed,  the  pursuers  pressing  for  a 
period  of  six  months,  and  the  defenders 
asking  that  it  should  be  extended  to 
twelve.  Mr  Guthrie  satisfied  me  that 
six  months  was  on  the  short  side,  but 
I  think  that  the  bridge  with  its  ap- 
proaches might  quite  well  be  complete 
within  nine  months  from  the  date  of 
commencement." 

The  Railway  Company  (leave  having 
been  given)  reclaimed,  and  argued— The 
Lord  Ordinary  was  wrong.  His  Lord- 
ship had  disposed  of  a  serious  and  im- 
portant question  in  the. Motion  Roll,  and 
the  matter  had  not  been  sufficiently  dis- 
cussed. There  was  a  clear  distinction 
in_  the  clause  in  question  between  the 
bridge  and  the  approaches.  The  construc- 
tion of  the  latter  was  more  important  for 
the  company  than  the  construction  of  the 
bridge,  for  it  might  involve  their  having  to 
buy  the  necessary  ground.  The  agreement 
implied  that  the  company  were  to  build 


the  bridge  and  the  landowner  to  make  the 
approaches. — Railway  Clauses  Act  1845  (8 
ana  9  Vict.  c.  33),  sec.  14,  was  referred  to. 

Argued  for  the  pursuers  (respondents) — 
The  Lord  Ordinary  was  rieht.  An  accom- 
modation bridge  meant  bridge  and  ap- 
proaches. That  was  the  meaning  of 
"accommodation  bridg^e"  in  the  Railway 
Clauses  Act  1845,  sec,  60,  Reference  was 
also  made  to  the  following  cases — Kex  v. 
West  Biding  of  Ywk  (1806),  7  East.  588 ; 
Reg.  V,  Mayor  of  Lincoln  (1838),  8  A.  and  E. 
65;  Nottingham  County  Council  v.  Man- 
chester Raxlway  Company,  August  7,  18B4, 
71  L.T.  430. 

Lord  M'Labkn— This  is  a  sequel  to  a 
case  which  came  .before  us  on  14th  March 
on  the  more  general  question  of  ■whether 
the  Railway  Company  were  under  obliga- 
tion to  build  a  bridge  for  the  accommo- 
dation of  the  pursuers  and  irrespective  of 
the  company's  intention  to  construct  a 
railway.  I  ]ust  mention — as  it  may  have 
a  bearing  on  a  question  raised  about  ex- 
penses— that  according  to  my  recollection 
of  the  case,  which  I  understand  is  confirmed 
by  counsel  on  both  sides,  neither  party 
sought  on  that  occasion  to  raise  the  ques- 
tion whether  an  obligation  to  build  a  bridge 
would  include  an  obligation  to  build  the 
approaches  to  the  bridge.  No  doubt  both 
parties  were  perfectly  aware  that  such  a 
qiiestion  had  to  be  approached,  but  whether 
they  thought  they  would  settle  it  by  agree- 
ment, or  whether  they  thought  it  wouM  be 
more  conveniently  settled  at  a  future  stage 
of  the  case,  we  do  not  know.  The  point 
is  that  neither  party  sought  to  raise  it  at 
the  previous  discussion,  and  the  case  accord- 
ingly went  back  to  the  Lord  Ordinary. 

The  case  is  now  before  us  on  the  Lord 
Ordinary's  final  judgment,  and  the  question 
is  whether  in  this  agreement  the  obligation 
which  we  have  already  held  to  be  estab- 
lished to  construct  a  bridge  includes  as 
'  an  integral  part  of  it,  or  as  a  consequence, 
an  obligation  to  form  the  approaches  to 
the  bridge.  The  Lord  Ordinary  has  re- 
ferred to  the  Railway  Glauses  Consolida- 
tion Act  as  giving  a  clue  to  ttie  meaning  of 
the  words  "  accommodation  bridge "  or 
"accommodation  works,"  and  for  that 
purpose— I  mean  as  a  g^ide  to  the  inter- 
pretation of  the  language  used — I  think  a 
reference  to  the  statute  is  admissible.  Now, 
when  your  Lordships  refer  to  the  Railway 
Clauses  Consolidation  Act  I  think  it  is  quite 
plain  that  under  the  general  heading  of 
"accommodation  works"  which  are  there 
provided  for,  bridges  to  and  from  the  rail- 
way are  among  the  things  which  tJie 
company  is  bound  to  make  in  pursuance 
of  their  obligation  to  give  communication 
to  proprietors  whose  lands  are  scheduled. 
That,  however,  does  not  carry  us  very  far, 
for  it  is  possible  the  parties  to  this  agree- 
ment may  have  intended  a  different  obli- 
gation to  what  the  Legislature  has  imposed 
on  railway  companies  where  they  proceed 
to  enter  on  lands  independently  01  agree- 
ment. 

Now,  the  thing  which  the  Railway  Com- 
pany undertook  to  do  was  "to  construct 
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aud  maintain  in  all  time  coming  at  their 
own  expense  one  accommodation  bridge 
over  or  under  the  branch  railway  intended 
to  be  formed,"  and  there  is  a  provision 
that  "plans  and  sections  of  the  bridge  to 
be  constructed  by  the  said  company,  and 
of  the  approaches  to  the  said  bridge,  shall 
be  submitted  to  our  engineers  before  the 
construction  thereof  is  commenced."  The 
words  which  I  have  last  read  prove  to 
my  mind  that  under  the  obligation  to 
provide  an  accommodation  bridge  it  was 
in  the  contemplation  of  both  parties  that 
this  bridge  tias  to  include  approaches. 
Because  if  there  were  to  be  no  approaches, 
or  if  the  formation  of  approaches  were  to 
be  left  to  the  proprietor  himself,  then  I 
could  see  no  object  in  requiring  the  com- 
pany to  provide  for  plans  of  approaches 
which  they  were  not  to  construct,  and  for 
submitting  these  to  the  parties  who  are 
in  this  case  to  construct  them  at  their  own 
expense  or  not  to  construct  them  at  all. 

1  ag^ree  with  the  Lord  Ordinary  also  in 
thinking  that  in  the  absence  of  excluding 
■words  the  obligation  to  construct  a  bridge 
means  a  completed  bridge— not  a  bridge 
with  piers  ana  girders  at  a  different  level 
from  the  roadway,  or  an  arch  with  abut- 
ments at  a  different  level  from  the  roadway 
— and  for  this  good  reason,  that  the  motive 
of  the  obligation  is  to  give  a  passage  where 
the  continuity  of  the  road  is  interrupted. 
Where  that  interruption  of  continuity 
exists,  whether  caused  by  a  river  crossing 
the  road  or  by  a  railway  (which  of  course 
cannot  be  traversed  in  safety  by  passengers), 
the  motive  of  the  construction  of  a  bridge 
is  just  the  same — to  give  a  passage  and  to 
restore  the  continuity  of  a  roa^l  which  is 
interrupted  by  the  river  or  railway.  Now 
that  object  would  not  be  obtained  unless 
the  necessary  approaches  were  superadded 
to  what  in  the  more  restricted  sense  may 
be  called  a  bridge.  And  if  one  may  appeal 
to  the  ordinary  use  of  language  (though 
that  is  always  subject  to  the  observation 
that  people  do  not  always  understand  the 
same  words  in  the  same  sense),  I  think 
according  to  the  ordinary  use  of  language 
the  word  "  bridge "  would  not  be  limited 
merely  to  the  arch  or  girders  and  their 
supports,  but  would  include  all  that  was 
necessary  to  effect  a  safe  passage  from 
one  side  to  the  other  of  the  obstacle  to 
be  surmounted.  I  am  therefore  of  opinion 
that  the  Lord  Ordinary's  interlocutor  is 
right  on  the  merits. 

With  regard  to  the  question  of  time,  if 
your  Lonfships  agree  with  nie  I  should 
be  disposed  to  give  a  slight  extension  of 
time  to  the  Hallway  Company  on  this 
ground,  that  the  agreement  does  not 
specify  any  time,  and  therefore  the  law 
will  imply  a  reasonable  time.  Now  I  do 
not  profess  to  have  such  practical  know- 
ledge of  bridge  construction  as  to  know 
for  myself  what  would  be  a  reasonable 
time.  But  when  we  are  dealing  with  a 
corporation  like  the  Caledonian  Railway 
Company,  though  we  do  not  take  their 
arguments  for  more  than  they  are  worth, 
yet  if  they  assure  us  that  their  engineers 
cannot  undertake  to  complete  the  bridge 


within  the  time  proposed  I  feel  bound  to 
accept  that  statement,  and  to  give  them 
the  necessary  extension  of  time.  Of  course 
that  would  not  be  very  great — I  think  three 
months  is  asked  for. 

Lord  Pkabbon' — I  entirely  agree  with  all 
your  Lordship  has  said. 

Lord  Johnston  concurred. 

The  Court  pronounced  this  interlocutor  :— 
"...  vary  said  interlocutor  [of  6th 
June  1900]  by  deleting  therefrom  the 
words  'and  that  within  the  period  of 
one  month  from  this  date.'  and  substi- 
tuting therefor  the  woros  'and  that 
within  the  period  of  three  months  from 
the  date  of  this  interlocutor  of  the 
Inner  House ' :  QtMxui  uttra  adhere  to 
the  said  interlocutor  and  decern." 

Counsel  for  Pursuers  and  Respondents — 
M'Clure,  K.C.  —  Spens.  Agents — Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 

Counsel  for  Defenders  and  Reclaimers— 
Guthrie,  K.C. — Blackburn.  Agents — Hope, 
Todd,  &  Kirk,  W.S. 


SeUurday,  July  14. 

FIRST    DIVISION. 

[Sheriff  Court  at  Aberdeen. 
ABERDEEN  CITY  PARISH  v. 
CALEDONIAN  RAILWAY  COMPANY. 

Railway — Poor  Bates  —  Deductions  from 
Anniuil  Value^" Repavrs,  &c" — Deduc- 
tions to  he  Calculated  as  on  Whole  RaU- 
way  and  not  as  on  Subjects  in  Parish — 
Poor  Law  (Scotland)  Act  1845  (8  and  9 
Vict.  c.  83),  sees,  37  and  i5~Lands  Valua- 
tion (Scotland)  Act  1854  (17  and  18  Vict,  c. 
01),  sec  22. 

Held  that  the  deductions  from  the 
yearly  value  in  the  pai-ish,  as  entered 
in  the  valuation  roll,  for  repairs,  &c., 
which  a  railway  company  is  entitled 
to  under  section  37  of  the  Poor  Law 
(Scotland)  Act  1816,  are  to  be  calculated 
"  at  the  same  percentage  as  the  repairs, 
&c.,  over  the  whole  undertaking  bear 
to  its  cumulo  valuation,"  and  do  not 
depend  on  the  character  of  the  railway 
property,  e.flf.,  stations  or  x>ermanent 
way,  within  the  parish. 
The  Poor  Law  (Scotland)  Act  1846  (8  and  9 
Vict.  c.  83)  enacts— section  37—"  And  be  it 
enacted  that  in  estimating  the  annual  value 
of  lands  and  heritages  the  same  shall  be 
taken  to  be  the  rent  at  which,  one  year 
with    another,   such    lands    and   heritages 
might  in  their  actual  state  be  reasonably 
expected  to  let  from  year  to  year,  under 
deduction  of  the  probable  annual  average 
cost  of  the  repairs,  insurance,  and  the  ex- 
penses, if  any,  necessary  to  maintain  such 
lands  and  heritages  in  their  actual  state, 
and  all  rates,  taxes,  and   public  charges 
payable  in  respect  of  the  sAme.  .  .  ." 
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Section  46 — "And  be  it  enacted  that  in 
cases  where  any  canal  or  railway  shall  pass 
through  or  be  situate  in  more  than  one 
parish  or  combination,  the  proportion  of 
the  annual  value  thei-eof  on  which  such 
assessment  shall  be  made  for  each  such 
parish  or  combination  shall  be  according  to 
the  number  of  miles  or  distance  which  such 
canal  or  railway  passes  through  or  is  situ- 
ated in  each  parish  or  combination  in  pro- 
portion to  the  whole  length." 

The  Lands  Valuation  (Scotland)  Act  1854 
(17  and  18  Vict.  c.  91),  section  22,  enacts — 
"The  yearly  rent  or  value,  in  terms  of  this 
Act,  of  the  lands  and  heritages  in  any 
parish,  county,  or  burgh,  belonging  to  or 
leased  by  any  railway  or  canal  company, 
and  forming  part  of  the  undertaking  of 
such  company,  shall  be  ascertained  as  fol- 
lows— that  is  to  say,  there  shall  be  deducted 
in  the  first  place  from  the  invrauUt  yearly 
rent  or  value  of  the  whole  lands  and  heri- 
tages in  Scotland  as  aforesaid  of  each  such 
railway  or  canal  company  a  sum  eaual  to 
three  pounds  per  centum  of  the  whole  cost 
as  aforesaid  of  the  stations  .  ,  .  and  other 
houses  and  places  of  business  in  Scotland 
of  and  connected  with  the  undertaking  .  .  . 
and  the  proportion  of  such  diminished 
cumxUo  rent  or  value  corresponding  to  the 
lineal  measurement  of  the  portion  of  the 
line  ...  of  such  railway  or  canal  company 
situated  in  such  parish,  county,  or  burgh, 
as  compared  with  the  lineal  measurement 
of  the  entire  line  .  .  .  with  the  addition  of 
a  sum  equal  to  three  pounds  per  centum  of 
the^cost  as  aforesaid  of  any  station  ...  or 
other  house  or  place  of  business  within  such 
parish,  county,  and  burgh,  of  or  connected 
with  the  undertaking  .  .  .  shall  be  deemed 
and  taken  to  be  the  yearly  rent  or  value,  in 
terms  of  this  Act,  of  the  lands  and  heritages 
in  such  parish,  county,  or  burgh,  belonging 
to  or  leased  by  such  railway  or  canal  com- 
pany and  forming  part  of  its  undertaking." 

The  Lands  Valuation  (Scotland)  Amend- 
ment Act  1867  (30  and  31  Vict.  c.  80),  sec.  4, 
alters  three  per  centum  in  the  above-quoted 
section  to  five  per  centum. 

On  30th  May  1905  the  Parish  Council  of 
the  City  Parish  of  Aberdeen  presented  a 
petition  in  the  Sheriff  Court  at  Aberdeen, 
in  which  they  sought  to  recover  from  the 
Caledonian  Railway  Company  the  sum  of 
£452, 13s.  8d.  as  the  poor  and  other  parochial 
rates  due  by  the  defenders,  as  assessed  on 
their  undertaking  within  the  parish.  The 
sum  on  which  the  assessment  had  been 
made  had  been  arrived  at  by  allowing, 
under  section  37  of  the  Poor  Law  Amend- 
ment (Scotland)  Act  1845,  a  deduction  of  30 
per  cent,  from  the  yearly  value  appearing 
in  the  valuation  roll.  The  company  claimed 
a  larger  deduction,  and  had  offered  to 
accept  a  deduction  of  35  per  cent.,  while 
maintaining  that  they  were  really  entii  led 
to  41'71  per  cent.  The  company's  under- 
taking within  Aberdeen  City  Parish  con- 
sisted of  a  terminus  station,  offices,  and  a 
small  portion  of  permanent  way. 

The  pursuers,  inter  alia,  pleaded— "(3) 
The  deductions  claimed  by  the  defenders 
in  respect  of  repairs,  insurance,  and  other 
expenses,   so  far  as  regards  stations  and 


other  erections,  being  based  on  the  cumulo 
cost  of  such  repairs,  &c.,  over  their  whole 
undertaking,  and  the  defenders  being  onl, 
entitled  to  a  deduction  of  the  probable 
average  cost  of  such  repairs,  &c.,  applic- 
able k>  the  stations  ana  other  erections 
lying  within  the  pursuers'  parish,  the 
defences  are  irrelevant  and  should  be 
repelled." 

The  facte  of  the  case  are  given  in  the 
Sheriff-Substitute's  note  {infra). 

On  28th  October  1905  the  Sheriff-Sub- 
stitute (Robertson)  found  that  the  deduc- 
tion of  30  per  cent,  allowed  by  the  pursuers 
upon  the  gross  value  of  the  defenders' 
undertaking  within  the  City  Parish  was  as 
much  as  the  defenders  were  entitled  to, 
aud  granted  decree  as  craved. 

"Note.— The  question  to  be  decided  in  this 
case  is  the  amount  of  deduction  the  defpu- 
ders  are  entitled  to  have  taken  from  their 
valued  rent  before  poor  and  school  rates 
are  imposed. 

"The  deductions  are  fixed  by  section  37 
of  the  Poor  Law  Act  of  1845,  and  are  stated  to 
be  the  probable  annual  average  cost  of  the 
repairs,  insurance,  and  other  expenses,  if 
any,  necessary  to  maintain  such  lands  and 
heritages  in  their  actual  state,  and  all 
rates,  taxes,  and  public  charges  payable  in 
respect  of  the  same.  The  manner  of  divid- 
ing up  the  cumulo  value  of  the  railway 
into  the  different  parishes  is  provided  bjr 
section  45  of  the  above  Act,  as  modified  by 
the  Lands  Valuation  (Scotland)  Act  of 
1854,  sections  21  and  22,  and  subsequent 
Acts.  It  is  described  in  Deas  on  Railways 
(Ferguson),  p.  854. 

"  In  the  present  case  the  Railway  Com- 
pany produces  a  statement  showing  the 
cost  oi  repairs,  &c.,  over  tfo  whole  at/stem 
for  six  vears,  by  which  it  appears  that 
taking  these  six  years  the  average  cost  of 
repairs,  &c.,  over  the  whole  system  is  41-71 
per  cent.,  and  they  claim  this  deduction 
from  the  valued  rent  of  the  Aberdeen  City 
Parish.  The  Parish  Council  offered  25  per 
cent.,  and  subsequently  30  per  cent.,  and 
the  Railway  Company  have  offered  to 
accept  35  per  cent.,  out  the  parties  cannot 
get  nearer  each  other.  The  point  of  prin- 
ciple at  issue  is  shortly  this.  The  Railway, 
as  I  have  stated,  claim  a  deduction  of  41-71 
from  the  proportion  of  their  total  valiuk 
tion  efleiring  to  the  Aberdeen  City  Parish, 
i.e.,  £5217.  The  pursuers  argue,  in  the  first 
place,  that  six  years  is  too  short  a  period, 
out  secondly,  and  chiefly,  they  point  out 
that  the  value  of  the  Railway  Cfompany's 
property  in  the  parish  consists  mainly  of 
the  value  of  station  buildings,  &c.,  the 
value  of  the  line  being_  '^'^Z.  ^^^  while 
that  of  the  station,  &c.,  is  £4005.  fhirther, 
that  it  appears  from  the  statement  lodged 
by  the  Railway  Company  themselves  that 
the  cost  of  repairs,  &c.,  upon  stations  does 
not  constitute  anything  like  so  serious  a 
yearly  burden  as  the  maintenance  of  the 
permanent  way,  nor  does  it  amount  to 
anything  like  the  same  percentage  of  the 
original  cost,  and  further,  that  it  is  not  an 
increasing  burden.  That  by  section  34  of 
the  Act  of  1845  it  is  clear  that  it  is  the 
lands  and  heritages  within  the  parish  that 
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must  be  assessed,  and  similarly  it  is  argued 
that  the  deduction  under  section  37  must 
be  the  deduction  applicable  to  the  lands 
and  heritages  within  the  parish.  If  this  is 
sound,  pursuers  argue  that  obviously  it 
would  be  unfair  to  allow  the  average 
deduction  over  the  whole  system  to  this 
parish,  because  in  point  of  fact,  taking  the 
average  deduction  (a)  from  £612  worth  of 
permanent  way,  ana  (b)  £4605  worth  of 
station  buildings,  &c.,  and  adding  them 
together,  they  would  amount  to  a  much  less 
proportion  of  the  total  sum  than  41  per 
cent. 

"  I  must  say  I  see  difficulties  in  carrying 
out  i)ur3uers'  contention  here,  and  I  dare 
say  in  some  parishes  it  may  result  in 
anomalous  results.  In  many  respects  it 
would  save  trouble  and  come  to  pretty 
much  the  same  thing  in  the  end  to  adopt 
the  Railway  Company's  contention.  But 
if  it  is  to  be  strictlv  construed,  I  think  the 
pursuers  are  right.  It  is  the  lands 
and  heritages  witnin  the  parish  that  are 
assessable,  and  I  think  it  should  be  the 
deductions  properly  falling  to  these  lands 
and  heritages  that  should  be  made, 

"  I  therefore  adopt  pursuers'  contention, 
and  in  respect  of  their  offer  fix  30  per 
cent,  as  the  amount  of  the  deduction  to  be 
allowed." 

The  Railway  Company  appealed,  and 
argued — The  method  of  arriving  at  the 
valuation  of  the  railway  within  a  parish 
was  prescribed  by  the  Poor  Law  Act 
of  1845.  The  cumulo  value  of  the  whole 
undertaking  was  to  be  taken  and  divided 
among  the  parishes  in  proportion  to  the 
mileage  therein.  It  followed  that  the 
proper  deduction  for  repairs  was  the  aver- 
age cost  thereof  over  the  whole  under- 
taking. The  Lands  Valuation  Act  of  1854 
did  not  alter  the  cumulo  basis  although 
it  provided  for  the  deduction,  before  divi- 
sion by  mileage,  of  3  per  cent,  on  the  cost  of 
stations;  nor  did  subsequent  Acts,  although 
the  3  per  cent,  ou  the  cost  of  stations 
provided  by  sec.  22  of  the  1854  Act 
was  altered  to  5  per  cent,  by  sec.  4  of 
the  Lands  Valuation  (Scotland)  Amend- 
ment Act  of  1867  (30  and  31  Vict.  c.  80). 
Division  of  the  undertaking  as  a  whole  still 
remained  the  method  for  obtaining  the 
annual  value  in  the  pai'ish,  and  the  repairs 
must  also  be  on  the  undertaking  as  a  whole. 
The  parish  was  not  entitled  to  get  the 
benefit  of  the  profits  over  the  whole  system 
and  yet  limit  the  deductions  for  repairs 
to  the  actual  expenditure  thereon  within 
the  parish.  The  following  cases  were 
referred  to :  —  Edinburgh  and  Olasgow 
Railway  Company  v.  Adamson,  March  10, 
1853,  15  D.  537  (at  p.  512) ;  and  Sequel,  June 
28,  1855, 17  D.  1007,  aff.  June  7, 1855,  2  Macq. 
331;  Edinburgh  and  Glasgow  Railway 
Company  v.  Meek,  December  10,  1864,  3 
Macph.  .220,  at  p.  236;  Edinburgh  and 
Glasgow  Railway  Company  v.  Ball,  Janu- 
ary 19,  1866,  4  Macph.  301,  1  S.L.R.  113;  and 
2  S.L.R.  159;  Inspector  of  Poor  of  Si 
Vigeans  v.  Scottish  North  Eastern  Rauway 
Company,  May  9,  1870,  8  Macph.  (H.L.)  53, 
7  S.L.R.  450;  Magistrates  of  Glasgow  v. 
Hall,  January  14,  lf«7, 14  R.  319, 24  S.L.R.  241. 


Argued  for  the  respondents — Section  45 
of  the  Act  of  1845  and  sections  21  and  22  of 
the  1854  Act  were  to  be  read  together. 
The  same  method  should  be  followed  in 
fixing  the  amount  to  be  deducted  as  in 
fixing  the  value  of  (he  railway  within  the 
parisn,  i.e.,  the  actual  amount  of  the  per- 
manent way  therein  should  be  taken  and 
the  amount  repi-esenting  stations,  offices, 
&c.,  and  the  deduction  lor  repairs  should 
be  calculated  as  ou  the  subjects  within  the 
parish,  i.e.,  stations  on  which  the  cost  of 
repairs  was  small,  or  permanent  way  on 
which  it  was  large.  Any  other  method 
would  be  unfair.  The  real  question  was 
what  was  the  amount  of  average  cost  of 
maintaining  the  lands  and  heritages  in  the 
parish  in  their  actual  state.  The  Act  of 
1854,  by  providing  for  an  allowance  for 
stations,  offices,  &c.,  altered  the  method 
of  assessment  laid  down  in  sections  34,  37, 
and  45  of  the  Act  of  1845,  and  the  words, 
"  under  deduction  of  the  probable  annual 
average  cost  of  repairs,"  &c  ,  in  section  37 
of  the  1845  Act  meant  repairs  "  within  the 
parish."  These  words  were  implied  in  the 
section .  Reference  was  made  to  Edinburgh 
District  Railway  Company  v.  Arthur, 
February  24,  1858,  20  D.  ff77. 

At  advising— 

Lord  PRESiDKNT-fflia  Lordship'sopinion 
was  read  by  Lord  McLaren,  and  was  as 
/oitouj«]— The  point  to  be  decided  is  as  to 
what  deduction  a  railway  company  is 
entitled  to  have  taken  from  its  valuation 
in  respect  of  sec.  37  of  the  Act  of  1845 ;  and 
the  point  of  controversy  lies  in  whether 
the  "  repairs,  &c." — the  cost  of  which  form 
a  deduction  under  that  section — are  to  be  a 
proportional  part  of  the  repairs  of  the  rail- 
way as  a  whole,  or  are  to  be  the  repairs 
of  the  particular  portions  of  the  railway 
property  which  lie  within  the  particular 
parish. 

The  Sheriff -Substitute  has  decided  in 
favour  of  the  latter  contention,  and  the 
key  to  his  judgment  may  be  found  in  a 
single  sentence  of  the  pursuers'  contention 
which  he  subsequently  adopts.  He  says 
"that  by  sec.  34  of  the  Act  of  1815  it  is 
clear  that  it  is  the  lands  and  heritages 
within  the  parish  that  must  be  assessed, 
and  similarly  it  is  argued  that  the  deduc- 
tion under  sec.  37  must  be  the  deduction 
applicable  to  the  lands  and  heritages  within 
the  parish." 

I  think  that  the  SheAff-Substitute  has 
here  overlooked  the  fact  that  whereas  his 
description  of  the  valuation  under  sec.  34 
is  obviously  true  of  ordinary  lands  and 
heritages,  it  does  not  apply  to  railways, 
which  are  separately  dealt  with  by  sec.  45. 
Now  that  section  provides  that  in  all  cases 
where  any  canal  or  railway  passes  through 
or  is  situate  in  more  than  one  parish  or 
combination,  the  proportion  of  the  annual 
value  thereof  on  which  such  assessment 
shall  be  made  shall  be  according  to 
the  number  of  miles  or  distance  which 
such  canal  or  railway  passes  through  such 
parish  or  combination  in  proportion  to  the 
whole  length. 

It  is  quite  clear  from  this  section  that 
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the  valuation  is  the  valvuaiwn  of  the  rail- 
way as  a  whole — the  agaeatmieni  is  un  a 
proportional  part  of  that  valuation.  If 
authority  for  this  were  needed  it  is  to  be 
found  in  the  judKnient  of  Lord  Colonsay  in 
the  case  of  Edinburgh  and  Glasgow  Rail- 
way  Company  v.  Adamson,  quoted  with 
approval  by  the  Lord  Chancellor  in  In- 
spector of  Poor  of  St  Vigeans  v.  ScoUish 
North- Eastern  Railway  Company,  who 
says  (8  M.  (H.L.)  58),  "the  actual  value, 
positive  or  relative,  of  the  part  of  the  rail- 
way situated  within  each  parish  is  excluded 
from  the  inquiry.  The  railway  is  to  be 
taken  as  a  whole,  and  the  annual  value 
thereof  is  to  be  ascertained,  and  when  the 
annual  value  as  a  whole  shall  have  been 
ascertained,  then  that  annual  value  is  to  be 
apportioned  according  to  the  enactment  of 
the  statute," 

It  seems  to  me,  therefore,  that  the 
Sheriffs  argument  that  the  deduction 
must  square  with  the  valuation  goes  to 
exactly  the  opposite  result  from  which  he 
has  arrived  at,  and  I  am  of  opinion  that 
under  the  Act  of  1845  the  deduction  under 
sec.  37  must  be  a  deduction  applicable  to 
the  valuation,  i.e.,  in  the  case  of  railways 
to  the  valuation  as  a  unum  quid;  after 
which,  the  net  value  being  settled,  the  pro- 
portion of  length  will  fix  tne  amount  of  the 
assessable  subject  for  each  parish. 

It  was,  however,  argued  before  your 
Lordships  that  however  that  might  be 
under  the  Act  of  1845,  the  Valuation  Act 
of  1854  made  a  difference.  I  need  not  re- 
peat the  provisions  of  this  familiar  Act. 
By  it  valuation  was  transferred  to  the 
assessor,  deduction  under  sec.  37  being 
left  with  the  poor  law  authority,  who  must 
take  the  valuation  as  they  find  it  given 
them.  All  that  has  been  settled  by  a  series 
of  cases,  of  which  Edinburgh  and  Glasgow 
Raihcay  Company  v.  Meek  (3  Macph.  ^3S), 
and  Magistrates  of  Glasgow  v.  Hall  (14  B. 
310)  may  be  taken  as  examples.  Further,  a 
special  assessor  was  created  for  railways, 
and  special  directions  were  given  to  him 
under  sec.  22.  But  when  sec.  22  is  scanned 
it  will  be  seen,  I  think,  that  the  initial  pro- 
ceeding, and  indeed  the  only  proceeding  of 
valuation,  is  just  as  it  was  under  sec.  45  of 
the  Act  of  1845,  i.e.,  a  valuation  of  the  rail- 
way as  a  unum  quid.  The  subsequent  pro- 
vision is  not  one  of  valuation  but  is  a  pre- 
scribed arithmetical  operation,  depending 
not  on  valuation  but  on  cost  of  certain 
things.  It  seems"  to  me  therefore  that  in 
this  matter  we  are  left  just  where  we  were 
under  the  Act  of  1845,  and  the  deduction  is 
a  deduction  fr6ni  the  whole  valuation  of 
the  railway,  which  is  subsequently  applied 
to  the  particular  parish  by  the  proportional 
method. 

I  am  therefore  for  recalling  the  judg- 
ment, and  I  think  justice  will  be  done  by 
fixing  the  percentage  at  what  the  railway 
company  extrajudicially  offered  to  agree 
to,  viz.,  35  per  cent.,  and  finding  the  rail- 
way Company  entitled  to  expenses  in  both 
Courts. 

LoKD  KiNNBAR— I  agree. 

Lord  Pkarson— I  am  of  the  same  opinion. 


Lord  M'Larkn — I  did  not  take  part  ic 
the  hearing,  and  therefore  give  no  opinion. 

The  Court  pronounced  this  interlocator— 
"Sustain  the  appeal:  Becal  the  into^ 
locutor  of  the  Sheriff-Substitute  dat^ 
28th  October  1905:  Find  that  the  dednc- 
tions  which  the  defenders  and  appet- 
lants  are  entitled  to  have  made  from 
the  valuation  in  respect  of  the  probaUt 
average  annual  cost  of  repairs,  insure 
ance,  and  other  expenses  nnder  section 
37  of  the  Poor  Law  (Scotland)  Act  ISla 
are  to  be  calculated  by  deducting  from 
the  rental  of  the  undertaking  within 
the  parish  an  amount  for  repairs,  kc, 
at  the  same  percentage  as  tne  repain, 
&c.,  over  the  whole  undertaking  beir 
to  its  cumuZo  valuation :  And  in  respect 
of  the  offer  on  record  by  the  defender 
and  appellants  to  restrict  their  daim 
for  deductions  to  35  percent..  Find  ibat 
the  defenders  and  i^pellants  are  en  titled 
to  a  deduction  of  db  per  cent,  from  the 
valuation  of  their  lands  and  heritage 
within  the  City  Parish  of  Aberdeen  m 
fixed  by  the  Assessor  of  Railways: 
I^nd  that  the  amount  of  assessmrol 
due  to  the  pursuers  by  the  defender 
and  appellants  for  the  period  in  qns- 
tion  18  £420,  6s.  lO^d.,  with  intereEt 
thereon  at  the  rate  of  2}  per  cent,  pa 
annum  from  15th  October  1904  till  pay- 
ment, for  which  decern  against  d^ai- 
ders :  Find  the  defenders  and  appellants 
entitled  to  expenses  both  in  the  Sheriff 
Court  and  in  tnis  Court,  and  remit,"  &A- 

Counsel  for  the  Pursuers  and  Respon 
dents— Scott  Dickson,  K.G. — ^A.  R.  Browu. 
Agents — Alex.  Morison  &,  Company,  W.S. 

Counsel  for  the  Defenders  and  Appellants 
— Cooper,  K.C. — Hon.  W.  "Watson.  Agents 
—Hope,  Todd,  &  Kirk,  W.S. 


Tuesday,  July  19. 

FIRST    DIVISION. 

[Lord  Ai-dwall,  Ordinary. 
MURRAY'S   TRUSTEES   v.   TRUSTEES 
OP    ST    MARGARETS    OONA''ENT 
AND  ANOTHER. 

Superior  and  Vassal  —  Reatriclion  <m 
Building  —  Feuars  toith  a  Common 
Superior — Reference  to  Feuinp  Plan— 
MuUiality  of  Rights  and  Oblzgaiions— 
Enforcement  of  Restriction  by  On«  Feuar 
against  Another. 

A  proprietor  feued  out  to  two  feuan 
two  different  portions  of  his  estatr, 
placing  them  under  similar  buUdinK 
restrictions,  and  referring  to  a  plan  (3 
the  estate,  but  in  the  first  charter  it 
was  stated  that  "the  superiors  sh^ 
not  be  bound  by  the  plan  in  feuing 
out  the  reinaining  portion  of  the  estate 
further  than  by  a  g^ener&l  conformity 
thereto,"  and  in  the  second  that  "the 
feuing  plan  is  referred  to  for  no  other 
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pur{>08e  whatever  than  as  showing  the 
portion  of  the  ground  feued." 

Held  (su^t.  Lord  Ordinary  Ardwall) 
that  there  was  no  mutuality  of  rights 
and  obligations,  and  consequently  uiat 
the    building    restrictions    were    not 
enforceable  by  the  owners  of  the  one 
feu  against  the  owners  of  the  other — 
Hialop  V.  MacRitchie's  Truateea,  Janu- 
ary ^  1881,  8  B.  (H.L.)  95, 19  S.L.R.  571, 
commented  on  and  followed. 
Prvperty—Servitiide—Conatitution—Build- 
ing  Keatrictiv)i — Beetrietion  Iinpoted  by 
Etecorded  Deed  —  Prohibition  of  "  Any 
Building  of  an  Unseemly  Description"— 
Erection  of  Tenement  near  Villas. 

Proprietors  of  adjoining  feus  made 
an  agreement  whereoy  it  was  provided 
that  the  proprietor  of  the  one  feu 
should  not  be  entitled  to  erect  on  a 
portion  of  his  feu  "any  building  of  an 
unseemly    description,"    and    a    deed 

fiving  effect  to  this  agreement  was 
uly  recorded  in  terms  of  the  Titles 
to  Land  (Scotland)  Act  1868.  Singular 
successors  in  the  other  feu,  on  which 
there  was  a  large  villa,  subsequently 
brought  an  ivction  to  obtain  declarator 
that  the  restriction  was  valid  and 
interdict  against  the  erection  of  tene- 
ments. 

Held  (rev.  Lord  Ordinarv  Ardwall) 
that  "whether  it  enters  the  title  or 
not,  a  condition  against  the  erection  of 
buildings  that  are  unseemly  is  too  vague 
and  indefinite  to  be  valid  as  a  permanent 
restraint  upon  the  use  of  property,  into 
whose  hands  soever  such  property  may 
come,  and  that  the  defect  cannot  tie 
cured  by  any  inference  of  intention  to 
be  gathered  from  a  personal  contract 
which  does  not  affect  singular  suc- 
cessors." 

Opinion  (per  Lord  Kinnear)  that  it 
was  not  "unseemly  that  four-storeyed 
tenements  should  be  erected  in  the 
neighbourhood  of  a  handsome  villa." 

Question  {per  Lord  Einnear)  whether 
the   registration  of   a  written   instru- 
ment, which  forms  no  part  of  the  title 
to  land,  will  serve  the  same  purpose  as 
infeftment    following    upon    the    con- 
veyance of  the  land  with  regard  to  the 
imposition  of    restrictions.      Coutts  v. 
Tailors  of  Aberdeen,  August  3,  1840, 
1  Rob.  296;  Bell's  Prin.  979;  and  dictum 
of  Lord  President  Ingjis  in  Bankes  & 
Company  v.  Walker,  iune  5,  1874,  1  B. 
981,  11  S.L.B.  566,  commented  on. 
On  February  15,  1905,  Mrs  Catherine  Isa- 
bella Murray,  St  Margaret's  Tower,  Strath- 
earn  Boad,  Edinburgh,  and  Patrick  Blair, 
Writer   to   the  Signet,   Edinburgh,   testa- 
mentary trustees  of  the  late  David  Murray, 
Deputy-Controller  of  Excise  for  Scotland, 
raised  an  action  against  Agnes  Dimn,  St 
Margaret's  Convent,  Edinburgh  and  others, 
trustees  for  St  Mjirgaret's  Convent,  Edin- 
burgh,  and  Geoi^e  Alexander  Wilson,  3 
Hope    Park    Crescent,   Edinburgh.      In  it 
the  pursuers,  inter  alia,  sought  that  "(1) 
it   ought   and   should    be    found   and  de- 
clared,   by   decree    of    the   Lords   of   our 


Council  and  Session,  that  the  unbuilt-on 
area  of  g^und  situated  on  the  east  of 
the  pursuers'  property  of  St  Margaret's 
"Tower,  Stratheam  Boad,  Edinburgh,  which 
unbuilt-on  area  forms  the  westmost  por- 
tion of  the  subjects  feued  to  the  Bi^ht 
Reverend  James  Gillis,  Doctor  of  Divinity, 
Bishop  of  Limyra,  residing  at  Greenhill 
Cottage,  Edinburgh,  by  the  trustees  of  Mrs 
Ann  Grant,  widow  of  Francis  Grant,  of 
Eilgraston,  conform  to  feu  charter,  dated 
23rd,  27th,  and  29th  January  and  1st  Feb- 
ru£iryl858,  and  instrument  of  sasine  follow- 
ing thereon,  recorded  in  the  Particular 
Begister  of  Sasines  for  the  sheriffdom 
of  Edinburgh,  &c.,  17th  February  1858,  is 
subject  to  valid  and  binding  restrictions 
enforceable  by  the  pursuers  against  the 
erection  of  any  buildmgs  other  than  villas 
or  self-contained  dwelling  •  houses,  and 
against  the  erection  of  any  buildings  other- 
wise than  in  general  conformity  with  the 
feuing  plan  of  the  estate  of  Whitehouse 
referred  to  in  the  said  feu-charter  and 
instrument  of  sasine  and  also  in  the  pur- 
suers' titles ;  and  that  the  defenders  the 
trustees  of  St  Margaret's  Convent  are 
bound  to  insert  or  validly  refer  to  the  said 
restrictions  in  all  feus,  dispositions,  or 
other  deeds  to  be  granted  of  or  affecting 
the  said  unbuilt-on  area,  and  that  the  said 
unbuilt-on  area  is  also  subject  to  a  servitude 
constituted  in  favour  of  the  pursuers'  said 
property  of  St  Margaret's  Tower  against 
the  erection  of  any  building  of  an  un- 
seemly description  or  within  30  feet  of 
the  boundary  of  the  pursuers'  said  pro- 
perty; (2)  it  ought  and  should  be  found 
and  declared  by  decree  foresaid  that  the 
buildings  delineated  on  certain  plans  lodged 
by  the  defender  George  Alexander  Wilson 
in  the  Dean  of  Guild  Court,  Edinburgh, 
relative  to  an  application  by  him  now  de- 
pending before  the  said  Court  for  warrant 
to  erect  the  building^  delineated  on  the 
said  plans,  are  in  contravention  of  the  said 
restrictions  or  one  or  other  of  them,  or  of 
the  said  servitude,  and  that  the  defenders 
are  not  entitled  to  erect  the  buildings 
delineated  on  the  said  plans,  or  to  erect 
on  any  part  of  the  unbuilt-on  area  of 
ground  situated  to  the  east  of  the  pursuers' 
property  flatted  tenements  of  any  descrip- 
tion. .  .  ." 

The  pursuers  were  proprietors  of  St  Mar- 
garet's Tower,  a  large  villa  residence,  which 
was  bounded  on  the  north  and  west  by 
St  Margaret's  Convent  and  grounds,  the 
property  of  the  first -named  defenders. 
Botn  properties  wei-e  originally  parts  of 
the  estate  of  Whitehouse.  'The  second 
named  defender  was,  in  virtue  of  certain 
missives  of  feu  between  him  and  the  first- 
named  defenders,  proposing  to  erect  on  the 
latter's  ground,  immediately  adjoining  the 
pursuers'  propertv,  a  block  of  tenements 
with  regard  to  which  the  pursuers  averred 
— "The  tenements  are  to  be  four  storeys  in 
height,  and  the  end  of  one  of  them  and 
the  oack  of  the  other  will  t&ce  the  pursuers' 
property,  which  will  thus  be  directly  over- 
looked at  a  distance  varying  from  30  to 
about  46  feet  by  about  60  windows,  mostlv 
from  kitchen  sculleries  and  closets,  with 
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the  usual  accompaniments  of  external  pipes, 
larders,  and  clothes-lines.  The  proposed 
buildings  will  utterly  destroy  the  amenity 
of  the  pursuers'  property  and  seriously 
depreciate  its  value." 

The  pursuers'  property  had  been  feued 
out  in  1856  to  Mr  David  Murray,  their 
author,  by  feu  charter  granted  by  the 
trustees  of  Mrs  Grant  as  proprietors 
of  the  estate  of  Whitehouse,  which  was 
followed  by  instrument  of  sasine  recorded 
in  the  same  year.  The  feu  charter  described 
the  property  as  bounded  in  certain  ways, 
"and  on  the  east  by  the  uufeued  portion 
of  the  lot  of  ground  marked  No.  2  on 
the  feuing  plan  of  said  lands  of  White- 
house,  but  declaring  that  the  superiors  shall 
not  be  bound  by  the  said  plan  in  feuing 
out  the  remaining  portions  of  the  estate 
further  than  by  a  general  conformity 
thereto,"  consisting  of  "  the  lot  delineated 
on  said  feuing  plan  and  marked  No.  1 
thereon,  and  a  portion  of  the  lot  also 
delineated  and  marked  No.  2  thereon,"  and 
the  feuar  was  taken  bound  "to  erect  upon 
the  said  plot  or  piece  of  ground  hereby 
disponed  a  good  and  substantial  dwelling- 
house  or  houses  of  the  value  in  all  of  Eight 
hundred  pounds  at  the  least,  a  plan  and 
elevation  of  such  erections  being  previously 
exhibited  and  approved  of  by  us  or  by  our 
successors  or  by  an  ai-chitect  to  be  em- 
ployed by  us  or  them  for  that  purpose 
before  any  such  building  is  commenced,  in 
order  that  the  buildings  to  be  erected  may 
be  built  in  a  neat  ana  substantial  manner, 
without  prejudice  to  the  said  David  Murray 
or  his  foresaids  thereafter-  erecting  one  or 
more  dwelling-houses  and  suitable  offices 
iu  addition  to  those  alx>ve  mentioned  on 
the  said  g^unds,  the  plans  being  in  like 
manner  previously  submitted  to  and  ap- 
proved of  by  us  and  our  foresaids;  .  .  .  and 
in  ihe  event  of  the  said  building  or  build- 
ings or  any  part  thereof  being  burnt  down, 
the  said  David  Murray  shall  be  bound  to 
rebuild  the  same  in  the  same  style  or 
according  to  a  new  plan  to  be  submitted 
to  and  approved  of  by  us  or  our  foresaids, 
and  such  new  building  or  buildings  shall 
not  be  of  a  less  expensive  description  than 
those  which  he  is  hereby  bound  originally 
to  erect ;  and  it  is  also  hereby  provided  and 
declared  that  the  said  David  MuiTay  shall 
be  bound  and  obliged  to  enclose  the  plot 
or  piece  of  ground  hereby  disponed  in  so 
far  as  this  is  not  already  done  with  a 
substantial  stone  dvke  of  at  least  five  feet 
in  height  and  neatly  coped,  excepting  that 
along  that  portion  of  the  ground  which 
lays  contiguous  to  or  adjoins  the  public 
street  or  rood,  and  to  the  extent  of  the 
fi-ont  of  the  house  or  houses  to  be  erected 
>  thereon,  the  enclosure  may  be  by  a  parapet 
of  divssed  stone  not  exceeding  three  feet 
in  height,  having  an  iron  railing  on  the  top 
of  it,  the  said  David  Murray  and  his  fore- 
saids being  bound  to  uphold  the  said 
enclosures  when  erected  in  good  and  sub- 
stantial repair  :  .  .  .  And  it  is  further  pi-o- 
vided  and  declared  that  the  ground  hereby 
disponed  lying  around  the  house  or  houses 
to  De  built  by  the  said  David  Murray  shall 
be  formed    into   a   garden  or  shrubbery. 


which  shall    be    kept    and    maintained  u 
such  or  in   grass    in    a    ne&t  and    propfT 
manner,  ana  shall  be  put  or  diverted  to 
no  other  purpose  except  with  the  consent 
of  us  or  our  foresaids   6rst   hAd   and  ob- 
tained ;    and    in    the    event    of    the   said 
David  Murray  or   his  foresaids    being  a: 
any  time  desu^us  of  erectinjgr  stables  on 
the  piece  of  ground  hereby  disponed,  they 
shall  be  entitled  to  do  so  only  by  buildiiis 
them  adjoining  to  and  in  connectitMi  witii 
the  dwelling-house  or  houses  to  be  erected 
by  him   or  them,  or  if   they   are  desiroos 
of  building  them  detached  therefrom  they 
shall  be  bound  to  place  and  construct  thr 
same  according  to  a  plan  to  be  submitted 
to  and  approved  of  by  us  or  our  foresaids 
or  by  any  architect  to   be   named  by  us. 
and  which  stables  shall  in  either  case  be 
built  in  such  a  manner  as  shall  not  xaXet- 
fere  with  the  view  or  amenity  of  any  of 
the    adjoining   feus  :    Declaring,    aa   it  i: 
hereby  expressly  provided    and    declared, 
that  in  feuing  out  the  Krounds   lying  ob 
the  south  side    of   the  foresaid   street  cr 
road   bounding   the   subjects    hereby  dis- 
poned on  the  south,  we  and  our  foresaids 
shall,  in  addition  to  an  obligfation  to  en- 
close with  a  parapet  wall   and  railing  in 
front  of  the  dwelling-houses,  insert  in  tbr 
feu-charter  or  other  feu  rights  to  be  granted 
in  favour  of  the  vassals  in  the  lots  marked 
Nos.  13,  15,  and  16  on  the  foresaid  feuing 
plan  a  clause  expressly  binding  the  feiuis 
in  the  said  lots  to  place  the  fronts  of  tbr 
dwelling-houses  to  be  built  thereon  facing 
towards  the  said  street  or  road,  and  pnv 
hibiting  the  feuars  from  placing  the  fronU 
of  the  dwelling-houses  in  any  other  direr- 
tion,    and    also    prohibiting     them    from 
erecting  any  oflBces  or  outhouses  betwixt 
the  dwelling-houses  to  be  built  on  the  said 
lots  and  the  said  street  or  road :    And  it 
is  also  hereby  provided  and  declared  Uiit 
no    distilleries,    manufactories,    breweries, 
candleworks,   tan  works,   kilns,    or    steam- 
engines,  shall  be  erected,  allowed,  or  carried 
on  either  by  us  or  our  successors  or  assignMS 
or  by  the  said  David  Murray  and  his  fore- 
saids upon  or  adjacent  to  the  piece  or  plot 
of  ground  hereby  disponed  or  on  any  otaw 
part  of  the  said  lands  of  Whitehouse,  or 
any  other  work  or  manufactory  which  can 
be  reckoned   a   nuisance  to   the  public  (>r 
to  the  neighbouring  feuars  or  proprietors: 
nor  shall   any   dunghills  be  collected  for 
sale  or   for  any  other  purpose   than  the 
improvement  of  the  foresaid  plot  or  piece 
of  ground.  .  .  ." 

'The  property  of  the  first-named  defendeis 
had  l)een  feued  out  in  1858  by  feu-charter 
granted  by  the  same  superiors  to  the  Right 
Reverend  Doctor  James  Gillis,  \\'hich  was 
followed  by  instrument  of  sasine  duly  nv 
recorded  in  the  same  year.  The  feu-charter 
described  the  ground  as  bounded  in  certain 
ways,  "and  on  the  west  by  the  ground 
feued  to  David  Murray,  which  forms  part 
of  the  plot  of  ground  marked  Number  Two 
on  the  feuing-plan  after  mentioned  .  .  . 
which  piece  of  ground  is  marked  or  deline- 
ated on  a  feuing-plan  of  the  said  lands  nf 
Whitehouse,  made  out  by  Georae  Smith, 
Esquire,    architect  in   Eainburgh,  and  is 
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composed  of  the  eastmost  portion  of  plot 
marked  Number  Two  on  said  plan,  the 
whole  of  plots  marked  Numbers  Three, 
Four,  and  Five  on  the  said  plan,  and  the 
triangular  piece  of  ground,  not  numbered, 
lying  immediately  to  the  east  of  the  said 
plot  of  ground  marked  Number  Five  on 
said  plan,  the  said  feuing-plan  being  hereby 
referred  to  for  no  other  purpose  whatever 
than  as  showing  the  position  of  the  ground 
hereby  feued :  Provided  always,  as  it  is 
hereby  provided  and  declared,  that  no  more 
than  four  dwelling-houses  or  villas  shall  be 
erected  on  the  said  piece  of  ground,  and 
that  a  plan  and  elevation  of  such  erections 
shall  be  exhibited  to  and  approved  of  by  us 
or  by  our  successors,  or  by  an  architect  to 
be  employed  by  us  or  them  for  that  purpose 
before  any  such  buildings  are  commenced: 
And  it  is  also  herebyprovided  and  declared 
that  the  said  James  Oillis  and  his  foresaids 
shall  be  bound  and  obliged,  before  com- 
mencuig  any  operations,  to  enclose  the 
piece  oi  g^und  nereby  disponed,  in  so  far 
as  not  already  enclosed,  with  a  substantial 
stone  dyke  at  least  five  feet  in  height  and 
neatly  coped,  except  along  that  portion  of 
the  g^und  which  lies  contiguous  to  or 
adjoins  the  public  street  or  road  on  the 
south  side  of  the  said  ground  hereby  dis- 
poned, along  which  street  or  road  there 
shall  be  built  by  the  said  James  Gillis  and 
his  foresaids  a  parapet  of  dressed  stone  not 
exceeding  three  feet  in  height,  having  an 
iron  railing  on  the  top  of  it,  or  a  stone  wall 
having  a  neatly  droved  cope,  the  said  James 
Gillis  and  his  foresaids  being  bound  to 
uphold  the  said  enclosures,  when  erected, 
in  good  and  substantial  repair  .  .  .  And  in 
the  event  of  the  said  James  Gillis  or  his 
foresaids  being  at  any  time  desirous  of 
erecting  stables  or  other  offices  on  the  piece 
of  ground  hereby  disponed  they  shall  be 
bound  to  place  and  construct  the  same 
according  to  a  plan  to  be  submitted  to  and 
approved  of  by  us  or  our  foresaids  or  by 
any  architect  to  be  named  by  us,  and  whicn 
stables  or  other  offices  shall  in  either  case 
be  built  in  such  a  manner  as  not  to  inter- 
fere with  the  view  or  amenity  of  any  of  the 
adjoining  feus :  And  it  is  also  hereby  pro- 
vided and  declared  that  there  shall  be  no 
distilleries,  manufactories,  breweries,  candle 
works,  tanworks,  kilns,  or  steam-engines 
erected,  allowed,  or  carried  on  either  by  us 
or  our  disponees  upon  or  adjacent  to  the 
piece  or  plot  of  ground  hereby  disponed,  or 
any  other  work  or  manufactory  which  can 
be  reckoned  a  nuisance  to  the  public  or  to 
the  neighbouring  feuars  or  proprietors,  nor 
shall  any  dunghUls  be  collected  for  sale  or 
for  any  other  purpose  than  the  improve- 
ment of  the  foi-esaid  piece  of  ground. .  .  ." 

In  1858  an  agreement  was  entered  into 
between  Bishop  Gillis  and  Mr  Murray 
wheitby  Mr  Murray  agreed  to  convey  to 
the  Bishop  a  piece  of  nis  ground  and  to 
come  under  certain  obligations,  and  the 
Bishop  also  undertook  certain  obligations 
and  to  convey  to  Mr  Murray  a  piece  of  his 
ground.  The  eighth  head  of  agreement 
was — "  The  Bishop  to  engage  that  be  will 
not  erect  on  the  said  ground  belonging  to 
him  on  the  east  of  Mr  Murray's  property 


any  building  of  an  unseemly  description  or 
nearer  than  thirty  feet  from  Mr  Murray's 
eastern  boundary  wall."  Both  parties 
agreed  when  required  to  grant  any  deeds 
which  might  be  necessary  to  carry  out  the 
agreement  and  in  fulfilment  of  this  certain 
deeds  were  subsequently  executed. 

The  disposition  granted  by  Mr  Murray 
was  dated  in  1863,  and  proceeded  on  the 
narrative  that  it  was  granted,  vnier  alia, 
in  consideration  " .  .  .  that  the  said 
Right  Reverend  Doctor  James  Gillis  has 
also  implemented  the  other  obligations 
incumbent  on  him  by  the  foresaid  memo- 
randum of  agreement,  and  in  particu- 
lar has  delivered  to  me  in  exchange  for 
these  presents  a  disposition  by  the  trustees 
hereinafter  mentioned  in  my  favour  of  part 
of  the  ground  formerly  occupied  by  him  as 
a  tool -house,  and  also  a  bond  of  servitude 
of  same  date  by  the  said  trustees  in  my 
favour  over  certain  subjects  now  belonging 
to  them." 

The  bond  of  servitude  dated  21st  and 
recorded  in  the  Particular  Register  of  Sas- 
ines  30th  September  1883,  granted  in  favour 
of  Mr  Murray  by  Bishop  Gillis  and  others 
as  trustees  and  heritable  proprietors  of 
the  subjects  acquired  in  feu  oy  Bishop 
Gillis  in  1858,  inter  alia,  provided — "And 
in  the  second  place  we  hereby  bind  and 
oblige  ourselves  and  our  successors  in  all 
and  whole  that  triangular  piece  of  ground, 
part  of  the  lands  of  W hitehouse,  lying  in 
theparish  of  St  Cuthbert's  and  sheriffdom 
of  Fdinburgh,  bounded  as  follows — .  .  .  and 
on  the  west  by  the  ground  feued  to  the  said 
David  Murray,  which  forms  part  of  the 
plot  of  ground  marked  Number  Two  on  the 
leulng  plan  of  the  said  lands  of  Whitehouse, 
made  out  by  George  Smith,  Esquire,  archi- 
tect in  Edinburgh,  as  the  said  suhjects  are 
more  particularly  specified  and  described 
in  an  instrument  of  saslne  therein  in  favour 
of  me,  the  said  Right  Reverend  Doctor 
JamesGillis,  recordeof  in  the  said  Particular 
Register  of  Sasines,  &c.,  the  seventeenth 
day  of  February  Eighteen  hundred  and 
fifty-eight :  That  we  and  our  foresaids  shall 
not  erect  on  any  part  of  the  said  triangular 

§iece  of  ground  any  building  of  an  unseemly 
escription,  or  nearer  than  thirty  feet  from 
the  said  David  Murray's  eastern  boundary 
wall :  And  we  declare  that  the  said  servi- 
tudes and  obligations  shall  be  perpetual  on 
us  and  our  foresaids,  and  shall  be  real  bur- 
dens upon  our  lands  affected  by  the  same 
respectively  :  And  in  order  to  make  these 
servitudes  and  obligations  more  effectual 
against  the  subjects  oefore  described,  so  far 
as  they  are  respectively  affected  thereby, 
and  without  prejudice  to  the  before- written 
grant  of  servitudes  and  obligations,  but  in 
corroboration  thereof,  we  bind  and  oblige 
ourselves  and  our  foresaids  to  cause  the 
said  servitudes  and  obligations  to  be  in- 
serted or  validly  referred  to  in  all  future 
investitures,  dispositions,  and  other  con- 
veyances of  the  said  subjects,  or  any  part 
or  portion  thereof,  so  far  as  they  are  respec- 
tively thereby  affected;  otherwise  such 
investitures,  dispositions,  or  conveyances 
shall  be  null  and  void :  And  we  grant  abso- 
lute warrandice  :  And  we  consent  to  regis- 
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trafcion  for  preservation  and  execution,  and 
in  the  Oeneral  or  Particular  Blister  of 
Sasines,  ix.,  for  publication." 

The  pursuei-s  pleaded — "(1)  The  defenders' 
property  mentioned  on  record  being  subject 
to  the  restrictions  and  servitude  also  therein 
mentioned,  the  ptutiuers  are  entitled  to 
deci-ee  in  terms  of  the  first  conclusion  of  the 
summons.  (2)  The  buildings  proposed  to  be 
erected  by  the  defenders  ou  the  property 
in  question  being  in  contravention  of  the 
said  restrictions,  et  aeparatim.  of  the  said 
servitude,  decree  should  be  granted  in  terms 
of  the  second,  third,  ana  fourth  conclu- 
sions, with  expenses.  (4)  The  defender 
Wilson  has  no  title  to  enable  him  to  resist 
the  conclusions  of  the  action." 

The  defenders  pleaded — "(1)  As  regards 
the  restrictions  in  the  charter  of  ISS,  no 
title  to  sue.  (3)  Tlie  erection  of  the  pro- 
posed tenement^  not  being  struck  at  by 
either  the  restrictions  in  the  charter  of 
1858  or  the  bond  of  servitude,  the  defenders 
are  entitled  to  absolvitor." 

On  10th  November  1905  the  Lord  Ordi- 
nary (Abdw all)  pronounced  the  following 
interlocutor — "Finds  and  declares  (First) 
that  the  unbuilt^on  area  of  gi-ound  situated 
on  the  east  of  the  pursuers  property  of  St 
Margaret's  Tower,  Strathearn  Road,  Edin- 
burgn,  which  unbuiltron  area  forms  the 
westmost  portion  of  the  subjects  feued  to 
the  Ri^ht  Reverend  James  Gillis,  Doctor 
of  Divmity,  Bishop  of  Limyra,  residing  at 
Greenbill  Cottage,  Edinburgh,  by  the 
trustees  of  Mrs  Ann  Grant,  widow  of 
Francis  Grant  of  Kilgraston ...  is  subject  to 
a  servitude  constituted  in  favour  of  the  pur- 
suers' said  property  of  St  Margaret's  Tower 
against  the  erection  of  any  building  of  an 
unseemly  description  or  within  30  feet  of 
the  boundary  of  the  pursuers'  said  pro- 
perty :  QiMod  ultra  assoilzies  the  defen- 
ders from  the  first  conclusion  of  the  sum- 
mons: (SecoTid)  Finds  that  the  buildings 
delineated  on  certain  plans  lodged  by  the 
defender  George  Alexander  Wilson  in  the 
Dean  of  Guild  Court,  Edinburgh,  relative 
to  an  application  by  him  now  depending 
before  the  said  Court  for  warrant  to 
erect  the  buildings  delineated  on  the  said 
plans,  are  in  contravention  of  the  said 
servitude,  and  that  the  defenders  are  not 
entitled  to  erect  the  buildings  delineated 
on  the  said  plans  or  to  erect  on  any  part  of 
the  unbuilt-on  area  of  ground  situated  to 
the  east  of  the  pnrsuers'  property  afore- 
said flatted  tenements  of  any  description : 
(TAirci)  Interdicts,  prohibits,  and  discharges 
the  defenders  from  erecting  the  buildings 
for  which  warrant  has  been  craved  as 
aforesaid.  .  .  ." 

Opinion. — "In  this  case  the  representa- 
tives of  the  late  David  Mun-ay,  a  feuar  on 
the  Whitehouse  estate,  Edinburgh,  seek  to 
prevent  the  trustees  of  St  Margaret's  Con- 
vent, who  are  the  representatives  of  the  late 
Bishop  Gillis,  another  feuar  on  the  White- 
house  estate,  from  erecting  on  feus  belonging 
to  them  a  number  of  tenements.  They  seek 
to  do  so  upon  two  grounds.  In  the  first 
place,  the  pursuei-s  maintain  that  under  the 
titles  of  their  feu  and  the  titles  of  the  defen- 
ders' feu  immediately  to  the  east,  a  mutual 


obligation  was  laid  upon  the  feuars  (a.i  u, 
adhere  to  the  feuing  plan  of  1852,  and  •>> 
not  to  erect  buildings  on  their  fens  other 
than  villas  or  self-contained  dwdlin^ 
houses.  I  am  of  opinion  that  upon  tins 
ground  the  pursuers  have  failed  on  tfe 
titles  to  establish  their  case.     In  the  fiis: 

Slace,  in   the   pursuers'   feu-charter   it  is 
eclared  'that  the  superior   shall  not  be 
bound  by  the  said  plan  in  feuing  out  tke 
remaining  portion   of    the    estate   fartlia 
than    by  a   general    conformity   thereto;' 
further,  there  is  no  obligation  undeztakea 
by  the  superior  to  insert  a  reference  to  the 
feuing-plan  in  the  titles  of  any  other  fns 
that  might  be  given  off  by  him ;  and  in  tlw 
feu-charter  granted  to  the  defenders  in  ISS 
of  the  ground  lying  immediately  to  the  eaet 
of  the  feu  granted  to  Mr  Murray  tlie  feoin^- 
plan  is  not  referred  to  in  any  ^vay  as  obUn- 
tory  either  upon  the  superior  or  vassaL    la 
this  state  of  the  title  I  do  not  think  it  cas 
be  held  that  the  feuing-plan   binds  either 
of  the  parties  to  erect  nothing   but  villK 
on  their  feus.      It  is  noticeame   that  the 
pursuers'  feus,  Nos.  1  and  2,  are  represented 
on  the  feuing-plan  as  altogether   free  of 
buildings,  whereas  there  are  villas  of  various 
shapes,  sizes,  and   designs   delineated  <ni 
all  the  other  feus,  and  as  appears  from 
the  record  a  continuous  range  of  dwellinf- 
houses  has  been  erected  on  the  feus  oppoate 
the  pursuers'  feu.    It  is,  however,  only  ti^t 
to  say  that  these   houses   resemble  vifiu 
in  their  character  and   height,   and  have 
plots  of  garden  g^round  in  front  and  behind. 
"Coming  now  to  the  conditions  in  tine 
feu-charters,  it  appears  from  the  puraaeis' 
feu-charter  that  while  the  feuar  is  takoi 
bound  to  erect  on  the  g^und  a  certain  good 
and  subsbvntial  dwelling-house  or  houses  of 
the  value  of  £800  at  least  upon  a  plan  to  be 
approved  of  by  the  superior,  that  obliga- 
tion is  to  be  without  prejudice  to  the  feuar 
thei-eafter  erecting  one  or  more  dwelling- 
houses  and  suitable  o£Qces  in  addition  to 
those  before  mentioned,  the  plans  thereof 
to  be  similarly  approved  of  by  the  superior. 
Then  again,  while  it  is  provided  that  the 
ground  lying  round  the  house  or  houses 
to   be    built   by   the   pursuers    should   be 
formed  into  a  garden  or  shrubbery,  tlie 
deed  goes  on  to  say  that  the  said  gronnd 
shall   oe  '  kept  and   maintained   as   such 
or  in  g^ass  in  a  neat  and  proper  manner. 
and  shall  be  put  or  diverted  to  no  other 
purpose  except  with   the    consent  of  the 
superiors.'     Under  both    of    these  clauses 
it  must  be  noticed  that  the  conditions  of 
the  feu  which  alone  seem  to  limit  the  use 
of  it  to  the  site  of  a  villa  residence  sur- 
rounded  by  garden   g^und    can    be  dis- 
pensed  with    bjr  the   superior,  and  if  he 
can  dispense  with    it   in    the  case  of  the 
pursuers  it  is  clear  that  other  feuars  on 
the  estate  could  not  enforce  it,  so  the  idea 
of  mutuality  of  obligation  seems  to  be  alto- 
gether out  of  the  question  in  the  present 
case  (see  Turner  v.  Hamxlton,  17  R.  iSH), 
and    it    does    not   affect   this  question  of 
mutuality  that  the  feuars   in   a  question 
with  the  superior  are  bound  to  have  the 
conditions  inserted  in  future  investitures. 
In  the  defenders'  feu-charter  of  1858  the 
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conditions  ore  not  exactly  similar,  but 
there  is  nothing  in  it  to  shew  mutuality 
of  agreement  between  the  different  feuars. 
On  uie  contrary,  all  the  obligations  seem 
to  be  in  favour  of  the  superior  alone.  The 
only  clauses  in  the  respective  feu-charters 
which  can  in  any  way  be  said  to  establish 
a  mutuality  of  obligation  are  the  clauses 
in  each  feu-charter  with  regard  to  stables, 
which  provides  in  nearly  identical  words 
£18  follows : — '  And  which  stables  shall  in 
either  case  be  built  in  such  a  manner  as 
shall  not  interfere  with  the  view  or  amenity 
of  any  of  the  adjoining  feus.'  Thereis, 
however,  no  question  here  as  to  the  build- 
ing of  stables,  and  apart  from  that  I  think 
it  is  impossible  to  maintain  that  there  is 
any  mutuality  of  obligation  between  the 
feuars  in  respect  that  under  their  own 
title  the  pursuers  are  not  bound  in  a 
question  with  the  defenders  to  erect  nothing 
but  villas  on  their  feus,  but  may  erect 
what  dwelling-houses  they  please,  provided 
they  obtain  the  consent  of  the  superior, 
and  if  they  are  thus  under  no  binding 
obligation  to  the  defenders  I  think  it 
follows  that  the  defenders  are  under  no 
mutual  obligation  to  them.  If  under  the 
feu-charters  there  is  no  mutuality  of  obli- 
gation imposed,  it  seems  to  be  unnecessary 
to  inquire  whether  the  defenders,  as  now 
superiors  of  the  piece  of  ground  which 
they  have  disponed  or  intend  to  dispone 
to  the  defender  Wilson,  who  intends  to 
build  tenements  thereon,  are  under  any 
liability  in  consequence  of  their  failure  to 
insert  clauses  in  Wilson's  charter  similar 
to  these  in  their  own  charter,  for  in  the 
view  I  have  taken  the  provisions  in  the 
defenders'  feu-charter  are  of  no  avail  to 
hinder  the  defenders  or  their  disponee 
erecting  what  tenements  they  please  on 
the  ground  belonging  to  them. 

"  The  second  ground,  however,  on  which 
the  pursuers  ask  declarator  and  interdict 
against  the  erection  of  the  proposed  tene- 
ments on  the  ground  to  the  east  of  their 
feu  is  a  memorandum  of  agreement  and 
deeds  following  thereon.  That  agreement 
was  entered  into  under  the  following  cir- 
cumstances :  —  The  pursuers'  author,  Mr 
Murray,  having  a  long  frontage  to  Strath- 
earn  Koad,  was  proceeding  to  build  a  villa 
on  lot  No.  1  of  his  ground,  which  adjoins  St 
Margaret's  Convent,  and  on  the  other  hand 
apparently  Bishop  Gillis  was  proposing  to 
erect  a  verandah  or  other  building  adjoin- 
ing the  west  wall  of  Mr  Murray's  property 
and  exceeding  the  height  thereof.  In  this 
way  the  privacy  of  the  convent  on  the 
one  hand  and  the  amenity  of  Mr  Murray's 
feu  on  the  other  were  being  endangered, 
and  by  this  time  Bishop  Gillis  had  acquu-ed 
all  the  ground  on  the  Whitehouse  estate 
to  the  north  of  Strathearn  Road  and  to 
the  east  of  the  pui-suers'  feu.  In  this  state 
of  matters  the  memorandum  of  agreement 
was  entered  into,  under  which  Mr  Murray 
surrendered  the  south-west  portion  of  his 
feu,  with  the  house  in  course  of  erection 
thereon,  and  the  Bishop  undertook  to  re- 
move a  circular  building  to  the  south-east 
comer  of  the  convent  grounds,  and  to  con- 
vey the  site  to  Mr  Murray.    It  further  pro- 


vided that  no  buildings  were  to  be  re-erected 
on  the  g^und  conveyed  to  the  Bishop  of 
more  than  one  storey  in  height,  that  no 
buildings  or  erections  of  anv  kind  of  the 
character  of  a  cottage  or  dwelling-house 
were  to  be  placed  on  the  adjoining  bowling- 
green  belonging  to  Mr  Murray,  and  further, 
that  no  building  of  an  unseemly  descrip- 
tion or  nearer  than  thirty  feet  from  Mr 
Murray's  eastern  boundary  wall  was  to  be 
erected  on  the  ground  to  the  east  of  Mr 
Murray's  property.  This  agreement  was 
formally  implemented  in  1863  oy  the  various 
deeds  granted  respectively  by  Mr  Murray 
and  Bishop  Gillis'  successors  as  owners  of 
the  subjects  on  both  sides  of  Mr  Murray's 
feu.  ...  It  is  sufiBcient  to  say  that  the 
whole  deeds  carried  out  the  said  agree- 
ment, and  the  object  of  that  agreement 
was  to  secure  in  all  time  coming  the 
amenity  of  the  respective  parties  pro- 
perties for  their  mutual  benent.  The  deed 
which  is  applicable  to  the  present  question 
is  a  bond  of  servitude,  dated  21st  and 
recorded  30th  September  1863,  under  which, 
inter  alia,  the  defenders  bound  and  obliged 
themselves  and  their  successors  in  the 
triangular  piece  of  ground  acquired  in  feu 
in  1858  lying  to  the  east  of  Mr  Murray's 
subjects  in  the  following  terms:— 'That 
we  and  our  foresaids  shall  not  erect  on 
any  part  of  the  said  triangular  piece  of 
ground  any  building  of  an  unseemly  de- 
scription, or  nearer  than  thirty  feet  from 
the  said  David  Murray's  eastern  boundary 
wall,'  and  the  question  for  decision  now 
is  whether  the  buildings,  the  plans  of  which 
form  No.  21  of  process,  and  which  are 
described  in  the  condescendence,  are  un- 
seemly buildings  within  the  meaning  of 
the  said  bond  of  servitude.  I  am  of  opinion 
that  they  are.  The  phrase  'unseemly  build- 
ing' must  be  construed  with  reference  to 
the  position  and  surroundings  of  the  build- 
ing, and  (in  a  question  of  servitude)  in 
view  of  the  effect  of  its  erection  upon  the 
dominant  tenement.  Now,  the  pursuer's 
bouse  is  a  large  and  ornamental  villa  named 
St  Margaret's  Tower.  It  stands  nearly  in  the 
centre  of  a  garden,  shrubbery,  and  policies 
considerably  larger  than  are  generally 
found  in  connection  with  a  villa.  It  has 
a  bowling-green  attached  to  it,  and  alto- 
gether may  be  described  as  a  small  nu  in 
urbe.  Now,  it  appears  to  me  that  to  erect 
tenements  such  as  those  shown  on  the  plans 
No.  21  of  process  up  to  within  ten  yards 
or  thirty  feet  of  the  pursuers'  boundary 
wall  would  have  the  effect  of  completely 
destroying  the  amenity  of  the  pursuers' 
house  and  grounds.  These  tenements  are 
aptly  described  as  follows : — '  .  .  .  [quotes 
averment  as  to  tenements  given  supra  . .  .],' 
and  I  am  of  opinion  that,  having  regard 
to  the  locality  where  they  are  to  be  erected, 
viz.,  a  villa  locality,  and  their  proximity 
to  the  pursuers'  handsome  villa  residence 
and  grounds,  they  must  be  regarded  as 
unseemly  buildings  within  the  meaning  of 
the  bond  of  servitude. 

"  Even  if  I  had  any  serious  doubt  on  the 
question  as  to  the  meaning  and  application 
of  the  word  'unseemly'  in  the  circumstances 
under  consideration,  I  should  hold  indvMo 
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that  the  word  and  the  clause  in  which  it 
occurs  must  be  so  interpreted  as  best  to 
carry  out  the  intention  and  meaning  of 
the  parties  in  entering  into  the  agreement 
and  deeds  following  thereon.  That  inten- 
tion undoubtedly  was  to  preserve  the 
amenity  of  the  pursuers'  residence,  and 
that  intention  would  be  frustrated  were 
the  tenements  in  question  to  be  erected 
on  the  site  proposed. 

"I  am  accordingly  of  opinion  that  the 
pursuers  ai-e  entitled  to  interdict  against 
the  erection  of  the  said  buildings. 

"  I  was  referred  to  the  following  cases : — 
Hislop  V.  MacRitchie'a  Trustees,  January 
23,  im,  8  R.  (H.L.)  95,  19  S.L.R.  571 ;  John- 
stone V.  The  Walker  Trustees,  July  10, 1897, 

24  R.  1061,  34  S.L.R.  791 ;  Spottiswoode  v. 
Seymer,  March  2,  1853,  15  D.  458 ;  Duke  of 
Montrose  v.  SteioaH,  March  27,  1863,  4  M'Q. 
499;  Hope  v.  Hope,  March  20, 1861,  2  Macpb. 
670;  Fraser  v.  Downie,  June  22,  1877,  4  R. 
912;  Thomson  v.  Alley  &  Maclellan, 
December  22,  1882,  10  R.  433 ;  Walker  & 
Dick  V.  Park,  February  22, 1888,  15  B.  477, 

25  S.Li.R.  346;  Turner  v.  Hamilton,  Feb- 
ruary 21, 1800, 17  R.  4M,  27  S.L.R.  378." 

The  defenders  reclaimed,  and  argued — 
There  was  no  restriction  as  to  building 
flatted  tenements   on   any  part   of   their 

rund,  or,  alternatively,  the  area  to  which 
^'as  sought  to  apply  such  restriction, 
if  there  was  one,  was  too  wide.  The  Lord 
Ordinary  was  right  as  to  there  being  no  re- 
striction enforceable  by  the  pursiters  in  the 
titles,  but  had  held  that  any  tenement,  no 
matter  of  what  structure,  was  an  unseemly 
building  in  contravention  of  the  servitude. 
An  interdict  based  on  this  finding  and 
applied  to  the  whole  3i  acres  possessed  oy  the 
defenders  was  too  w  ide.  This  was  a  restric- 
tion upon  the  use  of  land,  and  such  restric- 
tions must  be  in  very  precise  terms,  whereas 
the  present  was  vague  and  general,  fall- 
ing to  be  construed  contra  proferentem— 
MUdleton  v.  Leslie,  May  Z),  1891,  21  R. 
781  (per  Lord  Kinnear,  788),  31  S.L.R.  658. 
Persons  under  obligation  to  erect  "a  good 
and  substantial  dwelling-house "  had  been 
held  entitled  to  build  tenements  —Assets 
Company,  Limited  v.  Ogilvie,  December  8, 
1806,  21  R.  400,  34  S.L.R.  195.  The  restric- 
tion in  the  servitude  should  be  construed 
strictly,  the  presumption  always  being  in 
favour  of  the  freedom  of  the  ground.  The 
Lord  Ordinary's  interlocutor  should  be 
recalled  and  the  defenders  assoilzied. 

Argued  for  the  pursuers  and  respon- 
dents —  The  ground  in  question  here 
was  restricted,  if  not  under  the  original 
titles,  at  least  under  the  bond  of  servi- 
tude as  the  Lord  Ordinary  had  held. 
"Unseemly"  was  not  an  al^olute  but  a 
relative  term  and  fell  to  be  construed  with 
reference  to  the  context  and  surrounding 
circumstances.  The  buildings  first  erected 
had  been  p\it  up  under  titles  which  made 
express  provision  for  securing  their  amenity 
as  between  superior  and  vassal.      In  the 

S resent  case  the  agreement  between  Mr 
[urray  and  Bishop  Gillis  in  1858,  followed 
by  the  deeds  implementing  it  in  1863, 
showed  a  clear  intention  to  preserve  the 
amenity  of  the  style  of  house  then  existing 


on  the  subjects,  viz.,  villa  property,  as 
between  conterminous  feuars.  The  ques- 
tion as  to  what  class  of  building  was  struck 
at  by  the  servitude  was  truly  a  jury  ques- 
tion, and  no  jury  sitting  at  the  time  of  the 
constitution  of  the  servitude  could  have 
come  to  any  other  conclusion  than  that  the 
tenements  of  the  sort  now  proposed  were  a 
breach  thereof. 

At  advising — 

Lord  Kinnkab — The  pursuers  are  pro- 

?rietor8  of  a  house  called  St  Marg^aret's 
'ower,  and  they  bring  this  action  for 
declarator  that  a  certain  unbuilt-on  area 
of  ground  situated  to  the  east  of  their 
property  is  subject,  in  the  first  place,  to 
valid  and  binding  restrictions  eniorceable 
by  them  against  the  erection  of  any  build- 
ings other  than  villas  or  self-contained 
dwelling-houses,  and  against  the  erection 
of  any  buildings  which  are  not  in  conformity 
with  a  certain  feuing-plan  of  the  estate  of 
Whitehouse,  and  secondly  to  a  servitude 
constituted  in  favour  of  their  projjerty  of 
St  Margaret's  Tower,  against  tne  erection 
of  any  building  of  an  unseemly  description, 
or  within  30  reet  of  their  boundary,  and 
these  declaratory  conclusions  are  followed 
by  corresponding  conclusions  for  interdict 
The  action  is  directed  against  the  trustees 
of  St  Margaret's  Convent,  who  are  the 
feudal  proprietors  of  the  ground  said  to  be 
bui-dened,  and  also  against  George  Alex- 
ander Wilson,  who  is  said  to  have  applied 
to  the  Dean  of  Guild  Court  for  a  warrant 
for  the  erection  of  buildings  in  contraven- 
tion of  the  restrictions  alleged  by  the  pur- 
suers. But  while  they  have  called  this 
second  defender  into  Court  they  have 
stated  at  the  same  time  a  novel  ana  illogi- 
cal plea-in-law,  that  he  has  no  title  to  resist 
the  conclusions  of  the  action.  If  this  plea 
were  sustained  the  action  must  be  dis- 
missed in  so  far  as  regards  him.  A  denial 
of  the  defender's  title  to  defend  is,  in  other 
words,  a  denial  of  the  pursuer's  interest  to 
bring  an  action  against  him.  But  their 
case  against  him  is  perfectly  relevant,  for 
they  complain  that  on  the  face  of  missives 
of  feu  from  the  Convent  trustees  he  is  about 
to  build  in  contravention  of  their  right, 
and  if  the  granters  of  the  proposed  feu 
recognise  his  right  and  therefore  do  not 
interfere  with  his  operations  it  is  of  no 
consequence  to  the  pursuers  that  he  has 
not  made  iip  a  feudal  title.  They  cannot 
obtain  an  enectiveinterdict  without  calling 
him,  nor  without  allowing  him  to  show 
cause,  if  he  can,  why  he  should  not  be 
interdicted. 

"The  two  restrictions  which  the  pursuers 
seek  to  enforce  are  maintained  on  different 
grounds.  That  alleged  in  the  first  branch 
of  their  declarator  is  said  to  be  contained 
in  the  titles  of  the  defenders  first  called, 
the  trustees  of  St  Margaret's  Convent,  and 
it  is  the  case  that  such  i-estrictions  are 
expressed  in  their  title  to  the  d^iiniutn 
utile.  The  parties  derive  right  from  the 
same  superior,'  the  trustees  of  the  late  Mrs 
Grant  oi  Kilgraston,  who  feued  out  their 
estate  of  Whitehouse,  granting  a  feu- 
charter  of  one  portion  of  that  estate  to  the 
pursuers'  author  in  1855,  and  of  another 
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portion  to  the  predecessors  of  the  defenders 
m  1858.  The  pursuers'  contention  is  that 
since  they  and  the  defenders  are  feuars  of 
a  common  superior,  who  feued  out  his  lands 
according  to  a  general  ^lan,  each  is  entitled 
to  the  benefit  of  conditions  on  the  charter 
of  the  other.  As  matter  of  fact,  the  defen- 
ders are  no  longer  in  the  position  of  feuars, 
because  they  acquired  tne  superiority  of 
these  subjects  in  1903,  and  consolidated  the 
superiority  with  the  property  in  the  same 
year,  but  while  the  obligations  of  their 
charter  as  between  superior  and  vassal  may 
have  been  discharged  confvMone  in  con- 
sequence of  their  acquisition  of  the  plenum 
dominium,  it  can  nardly  be  maintained 
that  rights  effectually  constituted  in  favour 
of  third  persons  could  be  prejudiced  by 
that  transaction.  The  question,  therefore, 
whether  the  pursuers  have  a  title  and 
interest  to  enforce  restrictions  contained 
in  the  defenders'  feu-charter  of  1858  must 
be  determined  in  the  same  way  as  if  the 
dominium  utile  and  the  superiority  were 
still  separate  rights,  and  as  it  the  defenders 
still  held  their  property  under  that  feu- 
charter.  On  that  hypothesis,  however,  I 
agree  with  the  Lord  Ordinary  that  no  such 
mutuality  of  rights  and  obligations  was 
created  by  the  feu-charters  of  1855  and  1858 
as  will  enable  the  pursuers  to  enforce  the 
restrictions  in  question.  The  conditions 
on  which  alone  such  mutuality  of  rights 
between  the  feuars  of  a  common  superior 
arises  are  stated  with  precision  by  Lord 
Chancellor  Selbome  in  Hitlop  v.  Mao- 
Ritchie's  Trustees,  June  23,  1881,  8  B. 
(H.L.)  95— "This  can  only  be  done  by  ex- 
press stipulation  in  their  respective  con- 
tracts with  the  superior,  or  by  reasonable 
implication  from  some  reference  in  both 
contracts  to  a  common  plan  or  scheme  of 
building,  or  by  mutual  agreement  between 
the  feuars  themselves."  Now  here  there 
are  none  of  these  things.  There  is  no  ex- 
press stipulation  by  the  superior  that  the 
building  restrictions  shall  be  mutually  en- 
forceable, and  his  silence  on  this  point  is 
the  more  marked  because  there  is  a  condi- 
tion with  reference  to  a  different  matter, 
which  one  feuar  might  be  well  entitled  to 
enforce  against  another,  since  they  are  both 
prohibited  from  erecting  tan-works  and 
candle -works  and  "other  manufactories 
which  can  be  reckoned  a  nuisance  to 
neighbouring  proprietors."  It  is  not  pre- 
tended that  there  is  an  agreement  between 
the  feuars  themselves,  and  although  there 
is  a  reference  in  both  charters  to  a  plan,  it 
is  in  such  terms  as  to  exclude  any  implica- 
tion of  the  kind  described  by  the  Lord 
Chancellor.  In  the  pursuer's  charter  it  is 
declared  that  the  superiors  shall  not  be 
bound  by  the  plan  in  feuing  out  the  re- 
maining portion  of  the  estate  further  than 
by  general  conformity  thereto,  and  in 
the  defenders  that  "the  feuing  plan  is 
referred  to  for  no  other  purpose  whatever 
than  as  shiowing  the  position  of  the  ground 
feued."  In  the  face  of  this  express  declara- 
tion it  is  out  of  the  question  to  suggest 
that  any  obligation  is  laid  upon  the  de- 
fenders which  is  to  be  measured  by  re- 
ference to  the  plan,  whatever  may  have 


been  meant  by  the  mention  of  it  in  the 
pursuer's  charter.  There  remains  nothing 
except  a  certain  similarity  in  the  condi- 
tions as  to  building,  but  these  are  conditions 
of  tenure  between  superior  and  vassal,  and 
according  to  the  rule  established  by  Hislop 
V.  MacBxtchie,  and  the  previous  cases  which 
that  decision  confirmed,  the  superior  alone 
has  a  title  to  enforce  them. 

The  right  claimed  in  the  second  branch 
of  the  declarator  is  rested  on  the  totally 
different  ground  of  an  express  contract 
between  the  pursuer's  author  and  the  late 
Bishop  Oillis,  a  predecessor  of  the  defenders, 
which  was  carried  into  effect  by  a  so-called 
bond  of  servitude  whereby  the  Bishop  and 
others,  trustees  of  St  Margaret's  Convent, 
bound  themselves  not  to  erect  on  the 
g^und  in  question  "any  building  of  an 
unseemly  description."  It  is  said  that  the 
tenements  which  the  defender  Wilson  pro- 
poses to  build  will  contravene  this  servi- 
tude. According  to  the  pursuers'  statemen  t 
they  "are  to  be  four  storeys  in  height,  and 
the  end  of  one  of  them  and  the  back  of  the 
other  will  face  the  pursuers' property,  which 
will  thus  be  directly  overlooked  at  a  distance 
varying  from  30  lio  about  46  feet  by  about 
90  winaows,  mostly  from  kitchens,  scul- 
leries and  closets,  with  the  usual  accom- 
paniment of  external  pipes,  larders,  and 
clothes  lines."  The  Lord  Ordinary  has 
held  that  "having  regard  to  the  locality 
in  which  they  are  to  be  erected,  viz.,  a 
villa  locality,  and  their  proximity  to  the 
pursuers'  handsome  villa  residence  and 
grounds,"  these  tenements  must  be  re- 
garded as  unseemly  building^  within  the 
meaning  of  the  bond  of  servitude.  With 
great  respect  I  am  unable  to  concur  in  this 
opinion.  I  agree  that  the  tenements  de- 
scribed may  very  probably  detract  some- 
thing from  what  is  called  the  amenity  of 
the  pursuers'  villa,  and  one  must  sym- 
pathise with  their  feeling  of  annoyance  on 
nnding  that  their  prospect  of  trees  and 
gardens  is  to  be  displaced  by  bouses  four 
storeys  high.  But  these  are  disadvantages 
that  are  incident  to  residence  in  the  out- 
skirts of  a  growing  city,  and  I  am  not 
prepared  to  say  that,  however  vexatious, 
it  IS  according  to  the  ordinary  use  of 
language  "unseemly"  that  a  row  of  tene- 
ments should  be  erected  in  the  neighbour- 
hood of  a  villa.  If  that  is  a  point  on  which, 
as  the  Lord  Ordinary's  judgment  shows, 
opinions  may  differ,   it   follows  that   the 

Snrase  is  too  ambiguous  for  the  exact 
eflnition  of  a  right  of  servitude.  It  is 
not  an  absolute  but  a  relative  term,  which 
has  no  substantial  meaning  except  in  con- 
nection with  some  object,  purpose,  or 
character  with  reference  to  whicn  some- 
thing else  is  characterised  as  unbecoming 
or  unseemly,  and  the  bond  of  servitude 
provides  no  standard  for  the  specific 
application  of  the  term,  unless  it  is  to  be 
found,  as  the  Lord  Ordinary  finds  it,  in  the 
character  of  the  locality  which  he  describes 
as  a  villa  locality  or  in  the  handsome 
character  of  the  pursuers'  house.  But  the 
character  of  the  locality  is  not  fixed  and 
unalterable,  and  we  know  that  as  matter 
I  of  fact  there  are  now  a  number  of  streets 
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and  tenements  in  the  neighbourhood  of  the 
Whitehouse  estate  which  were  not  foreseen 
in  1868.  So  shifting  a  standard  is  not  suffi- 
cient for  the  exact  definition  of  a  per- 
manent servitude,  and  we  are  thus  brought 
back  to  the  question  whether  it  is  un- 
seemly that  four-storeved  tenements  should 
be  built  in  the  neighbourhood  of  a  hand- 
some villa.  So  far  as  my  own  opinion  goes 
I  cannot  say  that  it  is  unseemly;  the 
utmost  that  can  be  said  for  the  pursuers' 
case  is  that  that  is  matter  of  opinion,  and 
if  there  may  be  a  reasonable  difference  of 
opinion  as  to  the  specific  application  of  the 
terms  in  which  a  servitude  is  expressed  to 
the  facts  of  a  particular  case,  it  is  not  a  well- 
defined  servitude.  I  am  not  sure  that  the 
Lord  Ordinary  would  have  reached  his 
conclusion  but  for  his  adoption  of  a 
principle  of  construction  which  with 
deference  appears  to  me  to  be  altogether 
inapposite.  His  Lordship  says  that  "in 
dvino  the  word  and  the  clause  in  which  it 
occurs  must  be  so  interpreted  as  best  to 
carry  out  the  intention"  of  the  parties  to 
the  contract.  But  this  is  not  a  personal 
action  upon  a  contract.  It  is  a  real  action, 
and  its  purpose  is  to  establish  a  permanent 
burden  upon  one  piece  of  land  in  favour  of 
another  irrespective  altogether  of  the  rela- 
tion on  which  the  proprietor  of  either  may 
stand  towards  the  persons  who  made  the 
contract.  It  is  to  restrain  in  perpetuity 
the  exercise  of  the  ordinary  rights  of  pro- 
perty by  successive  proprietors  who  may  in 
no  way  represent  the  contracting  parties. 
The  law  as  to  the  constitution  of  such  per- 
manent restrictions  on  the  use  of  property 
is  clearly  expressed  in  the  classic  judg- 
ment of  Lord  Corehouse  in  Coutta  v.  The 
Tailors  of  Aberdeen,  1  Bob.  296 -"It  is 
a  familiar  and  long-established  rule  that 
the  law  of  Scotlanddoes  not  admit  of  any 
indefinite  burden  attaching  to  lands."  It 
is  true  that  in  the  application  of  the  rule 
Lord  Corehouse  disting^iishes  between  in- 
definite money  payments  and  servitudes, 
but  that  is  l>ecause  he  selects  the  servi- 
tude as  the  best  type  of  burdens  that  are 
definite  and  specific.  The  case  of  Coutta, 
however,  was  concerned  with  burdens  which 
enter  the  title  of  the  burdened  land  as 
conditions  of  the  grant.  The  rule  as  to 
restrictions  con.structed  by  deed  or  contract 
extrinsic  to  the  grant  is  more  rigorous. 
It  is  stated  by  Professor  Bell  (Prin.  979)  in 
a  passage  supported  by  many  authorities, 
when,  after  distinguishing  between  burdens 
or  privileges  which  may  be  the  subject  of 
personal  contracts,  and  the  restrictions 
which  the  law  will  recognise  as  servitudes 
affecting  singular  successors,  he  says  with 
reference  to  the  latter  it  is  "essential  that 
this  burden  should  be  limited  to  such  uses 
or  restraints  as  are  well  established  and 
defined,  leaving  others  as  mere  personal 
a^n^nients."  It  may  be  said  that  the  con- 
dition which,  in  the  author's  view,  was 
essential  is  infeftment,  and  that  the  pur- 
suers have  the  benefit  of  infeftment,  because 
their  bond  has  been  recorded  in  the  Register 
of  Sasines  in  terms  of  the  Titles  Act  ot  18(Si. 
But  the  infeftment  contemplated  by  Pro- 
fessor Bell  was  infeftment  following  upon  a 


Friday,  July  20. 

SECOND  DIVISION. 

CANT  V.  PIKNIErS  TRUSTEES. 

Poor's  Roll— Application  for  Admisaion— 
Precognitions  Obtainea  by  Beporlert— 
Names  and  Addresses  of  Witnesses  — 
Rights  of  Opposing  Party. 

The  reporters  probcSnlia  cavaa  liti- 
gandi  are  bound  to  show  to  an  oppos- 
ing   party   any    precognitions    wfaicfa 
they    may    have    obtained     from    an 
applicant  for  the  benefit  of  the  poor'c 
roll  in  so  far  as  they  contain  statements 
of  fact.    The  rei>orters,  however,  have 
a  discretion  to  withhold  the  nanaes  and 
addresses  of  the  applicant's  vritnesses. 
The  procedure  connected  with  applications 
for  admission  to  the  poor's  roll  is  regulated 
by  Act  of  Sederunt  of  2lBt  December  1812. 

Section  6  provides  as  follows:--iAf  ter  cw- 
tain  preliminary  proceeding^] — "Theparty** 
agent  shall  box  a  note  to  tne  Lord  Preai- 


conveyance  of  land.    I  ajn  not  awa*e  of  aa;  1 
authority  establishing  that  the  registntan 
of  a  written  instrument   ■which  fonm  » 
part  of  the  title  to  land  will  serve  the  smsc 
purpose,  and  I  think  tha,t  a.  dictum  of  lot  '■ 
President  Inglis  in  Banhs  &  Co.  v.  WvUm 
(June  5, 1874, 1  R.  981)  is  a  hiRh  authotitrt:  , 
the  contrary.    For  his  Lordship,  rejeclii¥ 
a  certain  construction  -which  it  was  pn>- 
posed  to  put  upon  a  contract,  Koes  on  te  , 
say—"  If  such  a  restriction  is  to  he  took 
in  the  contract,  there  is  no  kno^Ti  servitni 
that  puts  such  a  restriction  on  the  used 
property,  and  no  such   restriction  on  \kt 
use  of  property  can  affect  singular  sueca» 
sors  unless  it  enters  their  titles."     Howera 
that  may  be,  and  whether  it  enters  the  title 
or  not,  I  am  of  opinion  that  a  condjtian 
against  the  erection  of  buildings  tiiat  art 
"unseemly"  is  too  vagpue  and  indefinite  to 
be  valid  as  a  permanent  restraint  upon  tie 
use  of  property,  into  whose  hand.s  soers 
such    property  may  come,    and    that  tie 
defect  cannot  be  cured  by  any  inference  <rf 
intention  to  be  gatherea  fix>m  a  petsonal 
contract  which  does  not  affect  singular  sir 
cessors.  It  is  unnecessary  to  inquire  wliether 
the  Convent  trustees  are  peTsonallT  bouitd 
by  the  contract,  because  the  other  defender 
is  certainly  a  singular  successor,  and  ate 
because  the  declarator  asked  is  to  estaUiik 
a  permanent  burden  which  -will  affect  tfe 
land  and  its  proprietors  in  all  time  ooming- 

The  Lord  Prbsidbnt,  liOBo  M'LAJi0; 

and  LOBD  Pearson  concurred. 

The  Court  assoilzied  the  defenders  boa 
the  whole  conclusions  of  the  sununona. 

Counsel  for  the  Pursuers  and  Respondents  1 
—Scott  Dickson,  K.C.— Constable.     Agents 

-Blair  &  Cadell,  W.S.  | 

Counsel  for  the  Defenders  and  Reclaimer  / 

—The  Dean  of  Faculty  (Campbell,  K.C.V-  | 
Chree,    Agent — Wm»  Considine,  S.S.C. 
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dent  of  the  Division,  simply  stating  the 
names  and  desi^ations  of  the  parties,  and 
craving  a  remit  to  the  reporters  on  the 
probabilia  causa,  on  moving  which  the 
Court  may,  on  hearing  any  objections, 
either  refuse  the  application  de  plarw  or 
remit  to  the  reporters,  who,  on  considering 
the  party's  case  and  hearing  all  objections, 
shall  report  whether  the  applicant  has  a 
prohabilia  causa  litigandi  and  otherwise 
merits  the  benefit  of  the  poor's  roll— said 
report  not  to  be  made  sooner  than  six  days 
from  and  after  the  date  of  the  remit  except 
with  consent  of  the  adverseparty." 

Section  11  provides — "That  when  the 
Court  shall  remit  an  application  for  the 
poor's  roll  to  the  advocates  and  agents 
appointed  to  consider  and  report  on  the 
mrohahUia  causa  litigandi  as  above,  it  shall 
be  the  duty  of  the  Writer  to  the  Signet  or 
solicitor  presenting  the  application  to  pro- 
cure from  the  applicant,  or  his  former 
af  ent,  information  as  to  the  circumstances 
01  the  case,  and  to  draw  out  a  memorial 
thereof  and  lay  the  same  before  the  re- 
porters for  enabling  them  to  make  their 
report  thereon,  and  shall  at  the  same  time 
intimate  the  lodgment  thereof  to  the 
adverse  party  or  his  agent  by  letter  post 
paid;  and  if  further  evidence  or  explana- 
tion appear  to  be  necessary  either  as  to  the 
property  or  character  of  the  applicant,  or 
circumstances  of  the  case,  the  agent 
presenting  the  application  shall  direct 
and  assist  the  applicant  in  procuring  the 
same." 

Mrs  Cant  applied  for  admission  to  the 
poor's  roll  in  order  to  prosecute  an  action 
against  Pimie's  Trustees  for  reduction  of 
a  trust-disposition  and  settlement  on  the . 
ground,  inier  alia,  of  fraud.  Her  applica- 
tion was  remitted  to  the  reporters  on  4th 
July  1906,  who  on  13th  July  1906  reported 
as    follows: — "We,  the  reporters  on   the 

ftrobabUis  causa  litigandr  of  applicants 
or  the  benefit  of  the  poor's  roll,  naving, 
in  virtue  of  the  preceding  remit,  considered 
the  application,  beg  humbly  to  report  that 
in  our  opinion  the  applicant  has  not  a 
probabilis  causa  litigandi." 

The  reporters  appended  the  following 
note: — "In  this  case  the  applicant  lodged 
a.  memorial  for  the  consideration  of  the 
reporters,  but  did  not  lodge  precognitions. 
It  has  been  for  a  long  time  the  practice, 
in  cases  turning  on  questions  of  fact,  to 
require  in  addition  to,  or  in  place  of,  a 
memorial,  such  precognitions  of  witnesses 
as  will  establish  a  probabilis  causa  liti- 
gandi. The  reporters  were  of  opinion  that 
m  this  case,  in  addition  to  a  memorial, 
further  evidence  appeared  to  be  necessary 
as  to  the  circumstances  of  the  case  (Act  of 
Sederunt,  2l8t  December,  1842,  sec.  11),  and 
requested  that  further  evidence  should  be 
procured.  The  agent  for  the  applicant 
thereupon  tendered  precognitions  or  a  con- 
siderable number  of  witnesses,  but  subject 
to  the  condition  that  they  should  not  be 
shown  to  the  other  side.  It  has  for  long 
been  the  practice  of  the  reporters  to  allow 
any  party  interested,  who  desired  to  oppose 
tbe  admission  of  the  applicant  to  the  Dene- 
fit  of  the  poor's-roU,  to  see  the  memorial  and 


other  evidence  tendered  to  the  reporters  by 
the  applicant,  and  consequently  the  re- 
porters were  of  opinion  that  they  were  not 
entitled  to  consider  precognitions  tendered 
subject  to  the  condition  of  being  seen  only 
by  the  reporters.  They  were  also  of  opinion 
that  witnout  the  precognitions  the  appli- 
cant had  not  shown  a  probabilis  causa 
litigandi.  They  have  reported  accordingly, 
but  wish  to  explain  that  they  have  done  so 
for  the  reasons  stated  in  this  note." 

Thereafter  Mrs  Cant  presented  a  note  to 
the  Lord  Justice-Clerk  craving  him  "to 
move  the  Court  of  new  to  remit  the  case  to 
the  reporters  to  inquire  and  report  whether 
the  applicant  has  a  probabilis  cau«a  litir 
gandt,  and  otherwise  merits  the  benefit  of 
the  poor's-roU." 

In  the  note  she  submitted  "that  the 
reporters,  if  they  called  for  precognitions, 
were  either  bound  or  entitled  to  consider 
the  same  although  their  tender  was  subject 
to  the  condition  that  the  defenders  should 
not  see  them.  In  refusing  to  consider  the 
said  precognitions  as  aforesaid  the  reporters 
were  not  acting  in  accordance  with  tbe  pro- 
visions of  the  said  Act  of  Sederunt." 

When  the  note  appeared  in  the  Single 
Bills  counsel  for  Mrs  Cant,  the  applicant, 
submitted  the  above  contention. 

Counsel  for  the  objectors,  Pimie's  Trus- 
tees, were  not  called  on  for  a  reply. 

Lord  JusTiCE-CLEaiK— It  seems  to  be  tbe 
established  practice  for  the  reporters  on 
the  probabilis  causa,  in  cases  where  ques- 
tions of  fact  are  involved,  to  ask  for  the 
applicant's  precognitions  in  order  to  deter- 
mine whether  or  not  the  applicant  has  a 
prima  facie  good  case,  and  that  such 
precognitions  are  shown  to  the  other  side. 
Now,  m  so  far  as  the  precognitions  contain 
statements  of  fact,  I  am  clear  that  they 
cannot  be  handed  to  the  reporters  on 
the  footing  that  the  reporters  are  to 
withhold  them  from  the  other  side.  It 
is  quite  plain  that  the  other  party  are 
entitled  to  know  the  statements  of  fact 
on  which  the  applicant  founds  in  support 
of  bis  application  to  enable  objections 
to  be  taken  if  the  other  party  sees  fit 
to  do  so.  Therefore  in  so  far  as  this  appli- 
cation has  for  its  object  to  obtain  a  finding 
from  the  Court  to  the  effect  that  the 
reporters  are  either  bound  or  entitled  to 
withhold  the  information  contained  in  the 
precognitions  I  think  it  must  be  refused. 

On  the  other  hand  it  appears  to  me  quite 
unnecessary  that  tbe  names  and  addresses 
of  the  witnesses  should  be  disclosed  to  the 
other  side.  In  the  oitlinary  case,  in  civil 
actions,  one  party  is  not  entitled  to  know 
the  names  and  addresses  of  the  persons 
whom  his  opponent  proposes  to  adduce 
as  witnesses,  and  I  therefore  suggest  to 
your  Lordships  to  intimate  that  the  re- 
porters may  be  held  to  have  a  discretion 
to  withhold  the  names  and  addresses  of 
the  applicant's  witnesses.  It  may  be  quite 
right  that  these  names  and  addresses 
should  be  given  to  the  reftorters  them- 
selves, but  I  cannot  see  any  reason  for 
giving  the  information  to  the  other  side, 
lut  as  regards  the  contents  of  the  pre- 
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cognitions  I  do  not  think  that  the  re- 
porters have  any  other  or  laiver  discretion 
which  should  entitle  them  to  decide  the 
question  of  prohabiliit  causa  with  the 
aid  of  precognitions  without  the  opposite 
party  having  the  opportunity  of  seeing  the 
precognitions  and  being  heard  on  their 
efEect. 

Lords  Kylulcht,  Stormonth  Dablino, 
and  Low  concurred. 

The  Court  pronounced  the  following  inter- 
locutor:— "  . . .  of  new  remit  as  craved.  . . ." 

Counsel  for  the  Applicant  —  MacRobert. 
Agen^-W.  H.  Hamilton,  S.8.C. 

Counsel  for  the  Objectors — Paton.  Agente 
— Davidson  &:  Macnaughton,  S.S.C. 


Friday,  July  20. 

SECOND  DIVISION. 

[Lord  Dundas,  Ordinary. 
THE    DUNLOP    PNEUMATIC    TYRE 
COMPANY,  UMITED  v.  THE  DUN- 
LOP MOTOR  COMPANY,  LIMITED. 

Trade  Name — Personal  Name — Infringe- 
ment—Fraud— Deception— PeraonalName 
already  Aaaociatea  with  One  Trade  or 
Branch  of  Trade  Applied  by  Persona  of 
Same  Name  to  Other  Trade  or  Branch  of 
Trade. 

Robert  Dunlop  and  John  Fisher 
Dunlop,  partners  in  a  cycle  and,  to  a 
limited  extent,  a  motor  repairing  busi- 
ness in  Kilmarnock,  under  the  name 
of  "R.  &  J.  F.  Dunlop,"  separated  the 
motor  and  cycle  brancnes  or  their  busi- 
ness and  formed  of  the  former  a  com- 
pany with  a  capital  of  £500,  called  the 
"  Dunlop  Motor  Company  Limited,"  of 
which  tney  and  a  few  friends  and  rela- 
tives were  the  shareholders.  Under  the 
memorandum  and  articles  of  associa- 
tion, which  were  very  wide  in  their 
scope,  they  had  power  to  deal  in  and 
manufacture,  inter  alia,  motors  and 
motoring  "accessories."  The  company 
had  neither  the  capital  nor  plant  to 
manufacture  motors,  but  had  reason- 
able prospects  of  doing  good  business 
in  repairs  and  "  accessories."  The 
Dunlop  Pneumatic  Tyre  Company, 
Limited,  famous  as  makers  of  the 
"Dunlop"  tyre  for  cycles  and  motors, 
the  patent  lor  which  had  recently  ex- 
pired, but  who  also  were  makers  of 
cycling  and  motoring  "accessories" 
of  every  description,  and  who  also 
had  power  under  their  memorandum 
and  articles  of  association  to  manufac- 
ture motors,  sought  to  interdict  the 
Dunlop  Motor  Company,  Limited,  from 
carrying  on  the  proposed  business  under 
that  name  or  any  name  comprising  the 
word  "  Dunlop.  There  was  no  evi- 
dence to  show  that  the  complainers 
bad  acquired   a   special   right   to  the 


name    "Dnnlop"    ix>     connection  vitk 
accessories  as  they   had   vritb  tyres. « 
that  the  respondents  bad  been  aetnaiK 
by  any  fraudulent  motive   in   the  sefar- 
taon  of  their  name,  or  tbataDymembes 
of  the  public  had  really  been  misled  fej- 
the  name. 
The  Court  re/iAsed  to  grant  interdict 
Per  Lord  Kyllachy — "The  Uw  .  . , 
has  never  yet,  at  least  so  far  as  I  koor. 
gone  the  length  of  debstrrin^  any  nw- 
chant  or  manufacturer  from  selluigliis 
own  goods  under  his  o-^vn  name,  izdj«f 
there  has  been  in  addition   to  the  mere 
use  of  that  name    some    overt  act  or 
course  of  conduct  plainly  iudicstire  d 
fraud — that  is  to  say,  of  disboaesteffcK 
to  pass  off  his  own  goods  as  the  goods 
of  another." 
The   Dunlop    Pneumatic    Tyre    Company, 
Limited,  having  their  registered  office  li 
14    Regent   Street,    Glasgow,    brought  a 
action  against  the  Dunlop  Motor  Covcmaaj, 
Limited,  having  their  registered   otace  ic 
39   John   Finnic    Street,    Kilmarnock,  m 
which  they  sought  to  interdict  tbe  resp(x> 
dents  "(1)  from  carrying  on  business  under 
the  style  or  title  of  'Tbe   Ehmlop  Motor 
Company,  Limited,'  or  under  any  other  a 
similar  style  or  title  comprising  the  woid 
•Dunlop,'  or  any  style  or  title  calcuUtol     | 
to  deceive  or  mislead  the  public  into  the 
belief  that  the  respondents'  company  is  tte 
same  company  as   the    complainers'  coid-     ' 
pany,  or  is  in  connection  therewith,  or  that 
the  business  of  the  respondents'  compuT 
is  the  same  or  in  any  way  connected  witl 
the  business  of  the  complainers'  company, 
and  (2)  from  passing  off  or  attemptii^  to 
pass  off  the  respondents'  companys  good! 
as  and  for  the  goods  of  the  complainers 
company,  and  also  from  issuing  or  pnUidh 
ing  any  catalogues,  labels,  circulars,  shor- 
cards,  advertisements,  or  billheads,  or  fram 
using  any  trade  name  comprising  the  word 
'  Dunlop     in   connection   with    any  good: 
not  being  ^oods  manufactui«d  or  soH  by 
the  complainers'  company.  .  .  ." 

They  averred,  inter  aha — "(Stat.  I)  Hk 
complainers  are  a  limited  company,  incor- 
porated on  6th  May  1896.    The  objects  for 
which  the  said  company  was  established 
are,  inter  alia,  as  follows : — '  (a)  To  acquiir 
and  take  over  as  a  going  concern  the  unde> 
taking  of  the  Pneumatic  Tyre  Comptuiy, 
Limited  (incorporated  in  1894),  and  all  or 
any  of  the  assets  and  liabilities  of  that 
company,  and   also   certain    patents,  and 
with   a  view  thereto   to   enter  into  and 
carry  into  effect,  with  or  without  modifica- 
tion, the  three  several  agreements  in  the 
terms  of  the  drafts  referred  to  in  clause  3 
of  the  articles  of  association  of  this  com- 
pany.'     '(6)  To   carry  on  the  business  of 
manufacturers  and  of  dealers  in  and  letters 
to  hire  of  pneumatic  and  all  other  tjrres  and 
wheels  of  cycles,  bicycles,  velocipedes,  and 
carriages  and  vehicles  of  all  kinds,  and  all 
machinery,    implements,    utensils,    appli- 
ances, apparatus,  and    things   capable  of 
being  used  therewith,  or  in  the  manufoc- 
ture,  maintenance,  and   working  thereof 
respectively,  or  in  the  construction  of  any 
track  or  surface  adapted  for  the  use  of  any 
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such  tyres  and  wheels.'   '(c)  To  carry  on  the 
business  of  manufacturers  of,  dealers  in, 
and  letters  to  hire  of  cycles,  bicycles,  tri- 
cycles,  velocipedes,    perambulators,    bath- 
chairs,  horse-carriages,  motor  or  horseless 
carriages,   and    carriages   and  vehicles    of 
every  description,  and  all  component  parts 
thereof  respectively,  and  also  all  apparatus 
and  implements  and  things  for  use  m  sports 
or  games'    (Stat.  2)  The  patents  known  as 
the  Dunlop  patents,  which  were  owned  and 
worked  by  the  complainers  and  their  pre- 
decessors, caused  an  unprecedented  develop- 
ment in   the   cycle,  motor,  and   carriage 
industry,  in  which  the  complainers   and 
their  predecessors  have  taken  a  leading 
part.    The  complainers  do  a  large  business 
in    every  part  of  the   United  Kingdom, 
particularly  in  the  manufacture  and  sale 
of  t3n:'es,  pumps,  inflators,  and  other  parts 
and   accessories    for    motors    and    cycles. 
They  are  also  manufacturers  of  motor  tyres 
and  wheels  and  other  motor  accessories, 
such  as  rugs  and  motor  clothing  generally. 
(Stat.  8)  In  1888  the  word  'Dunlop'  was 
first  used  by  the  predecessors  in  title  of 
the  complainers'  company  to  designate  the 
goods  manufactured  by  them.    Since  that 
time  the  word  has  been  in  continuous  com- 
mercial use  as  designating  generally  the 
goods   manfactured   by  them.     The  com- 
plainers do  a  large  busmess  not  only  in  the 
manufacture  and  sale  of  tyres  but  also  in 
the  manufacture  of  all  accessories  used  in 
relation  to  motor  cars  and  bicycles,  and  in 
numerous  other  goods,  rubber  and  other- 
wise,  used   in   and   about   motoring   and 
cycling.    These  include  tyres  of  all  kinds, 
wheels  for  motor  cars,  valves,  pumps  or 
inflators  for  motors,  repairing  outfits  for 
motor    car    tyres,    indiarubber    matting, 
waterproof  clothing,  and  indiarubber  goods 
of  all  kinds.    All  these  goods  are  associated 
with    the     name    '  Dunlop.'      The    word 
*  Dunlop '  is  stamped  on  all  or  most  of  them. 
In  the  case  of  tyres  there  is  also  impressed 
a  bust  of  the  inventor  J.  B.  Dunlop,  which 
forms  the  trade-mark.    The  name  is  associ- 
ated by  the  public  and  in  the  cycle  and 
motor  industry  with  the  complainers'  com- 
pany and  their  goods.    It  is  of  great  value 
to  tne  complainers,  many  prizes  have  been 
awarded   for  'Dunlop'  motor   tyres,  and 
they  have  repeatedly  restrained  its  use  by 
other  companies  and  Arms  in  the  cycle  and 
motor  traide.     The  Dunlop  Rubber  Com- 
pany, Limited,  referred  to  in  the  answer, 
IS  a  subsidiary  company  of  the  complainers, 
and   is   owned   and   controlled   by  them. 
(Stat.  4)  The  respondents   are   a   limited 
company,  incorporated  on  1st  July  19M. 
Their  purposes  as  defined  by  their  memo- 
randum  of  association  are,  inter  alia,  as 
follows — '^1)  To  acquire  the  motor  branch 
of  the  busmess  of  R.  &  J.  F.  Dunlop,  cycle 
and  motor  merchants  and  manufacturer, 
Kilmarnock,  and  with  that  object  to  execute 
and  carryinto  effect  a  minute  of  agreement 
between  R.  &  J.  F.  Dunlop,  cycle  and  motor 
merchants  and  manufacturers,  Kilmarnock, 
and  Robert  Dunlop  and  John  EHsher  Dunlop, 
the  individual  partners  of  the  firm,  of  the 
first  part,  and  this  company  of  the  second 
part,  a  draft  whereof  has  been  approved  by 
vol..  XLin. 


the  subscribers  hereto.'  '(2)  To  carry  on 
the  business  of  motor  manufacturers'  agents 
and  dealers,  and  a,ll  or  any  other  trades  or 
businesses  of  any  kind  which  can  be  con- 
veniently carried  on  by  the  company  in 
connection  with  such  business  or  any  part 
thereof,  or  the  carrying  on  of  which  may,  in 
the  opinion  of  the  directors,  be  likely  to  be 
beneficial  to  the  company.'  '(3)  To  manu- 
facture, buy,  sell,  repair,  convert,  let  on 
hire,  or  otherwise  deal  in  motors,  cycles, 
cars,  carriages,  carts,  waggons,  vans,  and 
vehicles,  and  their  component  parte  and 
accessories,  and  fittings  and  conveniencies 
of  all  kinds  which  can  be  conveniently 
dealt  in  by  the  company,  and  to  carry  on 
any  other  businesses,  whether  manufactur- 
ing or  otherwise,  which  can  be  conveniently 
carried  on  in  connection  with  any  of  the 
company's  objects.'  The  respondents  carry 
on  business  in  terms  of  these  purposes,  and 
deal,  inter  alia,  in  tyres,  pumps,  inflators, 
wheels,  rugs,  and  other  parts  and  accessories 
of  cycles  and  meters.  They  are  reg^tered 
and  carry  on  business  under  the  style 
and  title  of  the  'Dunlop  Motor  Company, 
Limited.'  (Stat.  6)  The  adoption  by  the 
respondents  of  the  style  or  title  '  Dunlop 
Motor  Company '  is  calculated  to  deceive 
the  public  into  purchasing  the  goods  of  the 
respondents  in  the  belief  that  such  goods 
are  the  goods  of  the  complainers'  manu- 
facture, or  that  the  respondents  and  their 
goods  are  associated  with  the  complainers' 
company.  (Stat.  6)  The  complainers'  believe 
and  aver  that  the  respondents  have  adopted 
said  st}rle  and  title  for  the  purpose  of  passing 
off  their  goods  as  and  for  the  goods  of  the 
complainers,  and  for  the  purpose  of  taking 
advantage  of  the  reputation  which  the 
goods  manufactured  and  sold  by  the  com- 
plainers have  acquired,  and  for  tne  purpose 
of  associating  their  business  with  the  busi- 
ness of  the  complainers,  and  that  they  are 
so  passing  off  their  goods  as  goods  of  the 
complainers'  manufacture.  .  .  . ' 

They  pleaded,  inter  alia — "(l)The  adop- 
tion by  the  respondents  in  their  business 
of  the  style  or  title  of  '  The  Dunlop  Motor 
Company,  Limited,'  being  an  infringement 
of  the  complainers'  rights,  interdict  should 
be  granted  as  craved.  (2)  The  adoption  of 
said  style  or  title  being  calculated  to  deceive 
the  puolic  into  purchasing  the  respondents' 
goods  in  the  belief  that  such  goods  are  the 
goods  of  the  complainers,  interdict  ought 
to  be  granted  as  craved.  (3)  The  respon- 
dents having  adopted  said  style  or  title 
for  the  purpose  of  taking  advantage  of  the 
reputation  which  the  ^oods  manufactured 
and  sold  by  the  complainers  have  acquired, 
and  for  the  purpose  of  associating  their 
business  with  the  business  of  the  com- 
plainers, interdict  ought  to  be  granted  as 
craved." 

The  respondents  in  a  statement  of  facts 
averred,  inter  alia — "^Stat.  1)  The  respon- 
dents' company  was  incorporated  on  1st 
July  1004.  As  the  respondents'  memoran- 
dum of  association  bears,  the  respondents' 
company  was  formed  and  incorporated  for 
the  purpose,  inter  alia,  of  acquiring  the 
motor  branch  of  the  business  of  R.  &  J.  F. 
Dunlop,  cycle  and  motor  merchants,  Kil- 
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mamock.  (Stat.  2)  Of  the  seven  share- 
holders who  form  the  respondenta'  companr 
foor  of  them  are  Mr  Robert  Dun  lop,  'iir 
John  Fisher  Diinlop,  Mr  Alexander  Dunlop, 
and  Mr  David  Dunlop.  These  four  gentle- 
men are  all  engaged  in  the  business  of  the 
respondents'  company,  and  they  hold 
among  them  four-fiftns  of  the  shares  of 
the  respondents'  company.  (Stat.  3)  The 
name  'Dunlop'  has  been  used  by  the  re- 

Siondents'  predecessors  (Messrs  R.  tc  J.  F. 
unlop)  for  eight  years  in  connection  with 
the  cycle  and  motor  business  carried  on  by 
them.  That  firm  commenced  business  in 
1897  in  premises  situated  in  Bank  Place, 
Kilmarnock,  and  removed  to  their  present 
premises  at  99  John  Finnie  Street  m  Nov- 
ember 1896,  where  the  firm  still  continues 
to  carry  on  the  business  so  far  as  not 
acquired  by  the  respondents'  company. 
The  respondents'  predecessors  have  been 
engaged  in  the  motor  business  (that  is,  in 
the  aealing  in  complete  motors,  cycles, 
tricycles,  and  cars,  and  the  repairing  of 
these  things)  for  seven  years,  and  have 
during  that  time  peaceably  enjoyed  the 
free  use  of  the  name  'Dunlop'  under  the 
firm  name  of  B.  &  J.  F.  Dunlop.  The 
partners  of  that  Arm  were  and  still  are 
the  said  Robert  Dunlop  and  John  Fisher 
Dunlop.  (Stat.  4)  The  said  Mr  Robert 
Dunlop  and  Mr  John  Fisher  Dunlop  are  the 
directors  of  the  respondents'  company. 
(Stat.  6)  The  respondents  and  their  prede- 
cessors have  become  identified  witn  the 
manufacture,  sale,  and  repair  of  motors 
and  motor  vehicles,  and  the  name  is  of 
great  value  to  them  in  this  respect.  The 
respondents,  as  matter  of  fact,  have  never 
used  any  trade  name  comprising  the  word 
'Dunlop'  in  connection  with  any  goods 
manufactured  or  sold  by  them  where  that 
name  has  been  applied  to  any  like  goods 
advertised  as  manufactured  or  sold  by  the 
complainers.  (Stat.  6)  The  complainers 
have  never  dealt  in  or  manufactured  motors 
or  motor  cars  complete,  or  the  engines  or 
bodies  of  such  cars,  or  even  repaired  such 
cars.  .  .  .  (Stat.  10)  The  adoption  of  the 
name  'Dunlop'  in  connection  with  the 
respondents'  company  was  in  order  to 
retain  the  goodwill  of  the  business  in  con- 
nection with  the  manufacture,  repair,  and 
sale  of  motors,  which  their  predecessors 
had  built  up  during  the  seven  years  they 
had  been  engaged  in  the  business,  and 
also  in  order  to  preserve  the  name  in 
connection  with  a  new  system  of  trans- 
mission gear  for  motors,  which  is  believed 
and  reported  upon  to  be  a  very  valuable 
one.  This  system  is  the  invention  of  the 
said  Mr  John  Fisher  Dunlop,  who,  as 
already  stated,  was  a  partner  of  the  re- 
spondents' predecessors,  and  is  one  of  the 
two  directors  of  the  respondents'  com- 
pany. The  complainers  do  not  manufac- 
ture or  deal  in  the  principal  part  of  the 
respondents'  business,  viz.,  the  manufac- 
ture and  sale  and  repair  of  motors  of  all 
descriptions,  whether  moving  or  stationary. 
The  sale  of  tyres  and  accessories  such  as 
are  dealt  in  by  the  complainers'  company 
is  only  incidental  to  the  business  of  motor 
manufacturers,   and    the   respondents  are 


not  limited  to  the  oomplAiiiets'  goods  f« 
such  accessories.  .  .  ." 

They  pleaded,  vnler  oZta  — "The  cob- 
plainers*  avencents  are  neither  reienx 
nor  snfBcient  to  sapport  the  {waver  cftk 
note." 

A  proof  was  taken  by  the  Lord  OrdissiT 
(DUXDAB),  the  result  of  which  is  indicatij 
at  length  in  his  opinion  and  those  dl  tbe 
Judges  of  the  Second  Division  infra. 

The  materia]  facts  proved  were  that  th 
complainers  were  cniefly  knoim  to  ik 
public  as  manufacturers  of  the  txaxa 
"Dunlop"  tyres  for  bicycles  and  moCon. 
the  patent  for  which  had  recently  expinS: 
that  under  their  memorandum  and  artide 
of  association  they  had  the  widest  powe? 
of  manufacturing-  everything  connotfi 
with  motors  and  motors  themselves;  ths 
they  had  never  manufactured  motors,  !■! 
did  a  considerable  trade  in  motoring  acces- 
sories such  as  wheels,  pumps,  valves,  kc 
for  none  of  which,  however,  had  tiff 
established  an  exclusive  right  to  the  mat 
of  "Dunlop."  The  respondents  on  tie 
other  haoa  had  not  sufficient  plant  a 
capital  to  manufacture  motors,  Dothid 
^;ood  prospects  of  establishing  a  bnsiites 
in  repairing  motors,  selling  motois  cc 
commission,  and  in  particular  selling  C 
kinds  of  motoring  accessories.  There  wt 
no  suggestion  in  the  proof  that  they  bad 
ever  represented  that  goods  of  their  num- 
facture  were  goods  manufactrured  by  dK 
complainers,  and  no  proof  that  their  mtriin 
in  choosing  the  name  of  their  company  bd 
been  to  obtain  a  fraudulent  aavantage 
from  the  reputation  of  the  oompIaiDeR 
There  was  also  practically  no  evidran 
that  any  member  of  the  public  had  bee 
misled  by  the  name. 

On  August  1,  1905,  the  Lord  OrdiiiBT 
(DtnJDAS)  pronounced  the  following  iDtfr 
locutor: — "Finds  that  the  adoption  bydK 
respondents  in  their  business  of  the  strk 
or  title  of  'The  Dunlop  Motor  Compu;. 
Limited'  is  an  infringement  of  the  cob- 
plainers'  rights,  and  that  such  adoption  is 
calculated  to  deceive  the  public  into  po- 
chasing  the  respondente'  goods  in  the  beli^ 
that  such  goods  ai-e  the  goods  of  the  caB- 
plainers,  and  into  confounding  the  respco- 
dents'  business  with  that  of  the  complainas: 
Therefore  interdicts,  prohibits,  and  dis- 
charges the  respondente,  their  semiiS 
and  agents,  from  carrying  on  bnsinea 
under  the  style  or  title  of  '  The  Diukf 
Motor  Company,  Limited,'  or  under  »By 
style  or  title  calculated  to  deceive  orim» 
lead  the  public  into  the  belief  that  thr 
respondents'  company  is  the  same  company 
as  the  complainers'  company,  or  is  in  con- 
nection therewith,  or  that  the  business  of 
the  respondents'  company  is  the  same  a& 
or  in  any  way  connected  with,  the  busioes 
of  the  complainers'  company,  and  friw 
passing  off  or  attempting  to  pass  off  tbe 
respondents'  company's  goods  as  and  for 
the  goods  of  the  complainers'  companx: 
Quoad  ultra  refuses  the  prayer  of  the  not* 
.  .  .  and  decerns." 

"  Opinion,  —  In  this  case  interdict  is 
sought  by  the  Dunlop  Pneumatic  Ttr 
Company,    Limited,    against    the   Dnniop 
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Motor  Company,  Limited.  The  complainer 
company  was  incorporated  in  1890.  Ita 
memorandum  and  articles  of  association 
are  No.  43  of  process,  and  the  objects  of  its 
formation  are,  sufQciently  for  the  purposes 
of  the  case,  summarised  in  Statement  I. 
The  complainers  aver  (Statement  III)  that 
'  in  1888  the  word  "  Dunlop  "  was  first  used 
by  the  predecessors  in  title  of  the  com- 
plainers' company  to  designate  the  goods 
manufactured  by  them.  Since  that  time 
the  word  has  been  in  continuous  com- 
mercial use  as  designating  generally  the 
goods  manufactured  by  them.  The  com- 
plainers do  a  1(1  rge  business  not  only  in  the 
manufacture  and  sale  of  tyres  but  also  in 
the  manufacture  of  all  accessories  used  in 
relation  to  motor  cars  and  bicycles,  and  in 
numerous  other  goods,  rubber  and  other- 
wise, used  in  and  about  motoring  and 
cycling.'  They  enumerate  certain  classes 
of  Koods  which  they  say  are  associated 
with  the  name  '  Dunlop,'  and  add  that '  the 
name  is  associated  by  the  public  and  in  the 
cycle  and  motor  industry  with  the  com- 
plainers' company  and  their  goods.'  The 
respondent  company  was  incorporated  on 
Ist  July  1804.  Its  memorandum  and  articles 
of  association  form  No.  28  of  process,  and 
the  objects  of  its  formation  are,  sufficiently 
for  present  purposes,  recited  in  Statement 
IV.  The  company's  registered  title  is  "The 
Dunlop  Motor  Company,  Limited.'  In 
Statement  VI  the  complainers  'believe  and 
aver  that  the  respondents  have  adopted 
said  style  and  title  for  the  purpose  of  pass- 
ing off  their  goods  as  and  lor  the  goods  of 
the  complainers,  and  for  the  purpose  of 
talcing  advantage  of  the  reputation  which 
the  goods  manufactured  and  sold  by  the 
complainers  have  acquired,  and  for  the 
purpose  of  associating  their  business  with 
the  business  of  the  complainers,  and  that 
they  are  so  passing  off  their  goods  as  goods 
of  the  complainers  manufacture,'  and  inter- 
dict is  craved  accordingly. 

"  Before  proceeding  to  consider  the  con- 
tents of  the  proof  it  will  I  think  tend  to 
clearness  if  I  endeavour  in  the  first  place 
tp  summarise  what  I  believe  to  be  the 
legal  principles  and  rules  applicable  to  such 
cases  as  the  present,  and  then,  when  that 
has  been  done,  to  apply  the  law  to  the  facts 
which  have  been  proved.  The  funda- 
mental principle  underlying  the  whole 
matter  is  'that  nobody  has  any  right  to 
represent  his  goods  as  the  goods  of  some- 
body else'— (per  Lord  HalsDury,  L.C.,  in 
Beddaway,  1896,  A.C.  19&-204,  followed 
by  Lord  Alverstone,  M.R.,  in  Valentine 
Meat  Juice  Company,  1900,  17  R.  P.  C. 
673-679.  See  also  per  Lord  Langdale, 
M.B.,  in  Croft,  1843,  7  Beav.  84).  It  has 
been  deduced  as  a  corollary  from  this 
that  if  a  complainer  can  show  that  a  name 
— whether  his  own  or  a  fancy  name  or 
other  name — has  become  identified  by  the 
public  user  with  his  goods  in  the  market, 
and  that  it  is  being  used  by  another  under 
such  circumstances  or  in  such  manner  as 
to  suggest  that  the  goods  which  that  other 
is  sellmg  are  in  fact  the  goods  of  the 
complainer,  the  latter  will  be  entitled  to 
interdict,  the  Court  protecting  him  against 


any  attempt  to  ti-ade  on  or  take  benefit 
from  the  reputation  which  he  has  built  up 
for  himaelt— Valentine  Meat  Juice  Com-, 
pany  {sup.  dt.) ;  Reddaway  (sup.  cit.).  But 
in  order  to  obtain  relief  it  is  not,  as  I  under- 
stand, necessary  for  the  complainer  to 
prove  that  the  respondent  is  trading  in 
specific  articles  in  which  he  also  deals;  it 
may  be  enough  if  the  result  of  the  respon- 
dent's use  of  the  name,  which  has  acquired 
a  secondary  signification  in  the  trade  in 
connection  with  the  coniplainer's  business 
and  his  goods,  is  such  as  would  in  the  ordi- 
nary course  of  human  affairs  be  likely  to 
result  in  the  confounding  of  the  respon- 
dent's business  with  that  of  the  complainer, 
or  the  belief  that  the  one  is  connected  with 
the  other.  And  it  has  been  decided  that 
this  rule  will  apply  to  cases  where  the 
general  character  01  the  business  carried 
on  by  the  respondent  is  not  identical  with 
but  materially  different  from  that  of  the 
complainer.  Thus  in  Eastman  Photo- 
graphic  Materials  Company,  Limited,  1898, 
16  K.  P.  C.  105,  the  plaintiffs  obtained  an 
injunction  restraining  a  cycle  company 
from  using  in  its  cycle  business  the 
name  '  Kodak,'  which  "had  become  identi- 
fied in  the  market  with  the  complainers' 
photographic  business.  In  Dunlc^  Pneu- 
matic Tyre  Company,  Limited  v.  Dunlop 
Lubricant  Company,  1808,  16  R.  P.  C.  12, 
the  present  complainers  successfully  re- 
strained the  defendant  company  from 
using  the  name  'Dunlop,'  in  spite  of  the 
fact  that  they  (the  plaintiff  company) 
did  not  in  fact  sell  oil  or  lubricaiite, 
though  they  had  power  under  their  con- 
stitution to  do  so.  I  may  refer  also  on 
this  matter  to  Valentine  Meat  Juice  Com,- 
pany,  sup.  cit.,  especially  p.  682 ;  Eno  v. 
Dunn,  15  A.C.  252  (a  triide-mark  case); 
Dunlop  Pneumatic  Tyre  Company,  Lim- 
ited V.  Dunlop-Truffault  Cycle  and  Tube 
Manufacturing  Company,  Limited,  1806, 
12  T.L.B.  434.  It  has  furtherj  I  think, 
been  settled  that  it  is  no  conclusive  answer 
upon  the  part  of  a  respondent  to  say,  and 
say  truly,  that  the  name  he  is  using  is  his 
own  name;  and  that  case  does  not  differ 
in  principle  from  those  where  another — 
perhaps  a  fancy — name  is  in  dispute.  Thus, 
in  Valentine  Meat  Juice  Company  the  then 
Master  of  the  Rolls,  in  dealing  with  the 
rights  of  parties  where'  the  name  of  an  in- 
dividual is  being  used,  observes  (17  B.P.C., 
at  p.  680),  that  '  atlthough  it  is  of  course  more 
abundantly  necessary  in  that  case  that  it 
should  be  clearly  established  that  the  name 
has  come  to  designate  in  the  market  the 
plaintiff's  goods,  vshen  that  is  established  I 
do  not  think  there  is  any  difference  between 
the  rule  of  the  law  that  ought  to  be  applied 
or  the  remedy  that  ought  to  be  granted 
where  such  a  right  has  been  infringed.'  In 
Reddaway  Lord  Herschell  (1896,  A.C,  at  p. 
211)  quotes  with  approval  the  language  of 
James,  L.J.,  in  Massam  v.  TTiorley's  Cattle 
Food  Company,  14  Ch.  Div.  748,  where  his 
Lordship  Ba,id—' Burgees  v.  Burgess  (8  D. 
M.  and  G.  896)  has  been  very  much  mis- 
understood if  it  has  been  understood  to 
decide  that  anybody  can  always  use  his 
own  name  as  a  description  of  an  article, 
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whatever  may  be  the  consequences  of  it,  or 
whatever  may  be  the  motive  for  doing  it, 
or  whatever  may  be  the  result  of  it.'— JSee 
also  the  recent  case  of  Abel  Morral,  Limited, 
1908,  20  B.  P.  C.  429,  affirming  19  B.  P.  C. 
567).  Lastly,  it  has  been  laid  down  that  in 
order  to  a  complainer  obtaining  interdict  it 
is  not  necessary  to  prove  a  fraudulent  in- 
tention on  the  part  of  the  respondent — 
Cellular  Clothing  Company,  1899,  A.C.  328, 
Lord  Chancellor,  331, 335.  Fact  rather  than 
intention  must  be  regarded,  and  it  is  suffi- 
cient for  the  complainer  if  he  can  show  that 
the  result  of  the  i-espondent's  actings  or 
projected  actings  does,  or  may  be  reason- 
ably expected  to,  result  in  a  confusion 
between  his  goods  and  those  of  the  corn- 
plainer,  or  in  a  supposed  connection  between 
the  respondent's  business  and  that  of  the 
complainer,  owing  to  the  manner  in  which 
the  respondent  is  using  a  name  to  which 
the  complainer  has  succeeded  in  attaching 
a  secondary  signification  in  the  trade,  as 
indicating  his  goods  or  his  business.  The 
modes,  honest  or  dishonest,  by  which  such 
results  may  be  achieved  or  sought  to  be 
achieved  are  of  course  manifold—as  wit- 
nessed by  the  number  and  variety  of  re- 
ported cases,  especially  in  England — but 
the  general  principles  or  rules  of  law  api>]ic- 
able  to  cases  like  tne  present  are,  I  conceive, 
those  which  I  have  endeavoured  to  sketch 
in  outline. 

"Coming  now  to  the  facts,  I  am  of  opinion, 
in  the  first  place,  that  the  complainer  com- 
pany has  fully  established  that  it  has  suc- 
ceeded in  impressing  upon  the  word  '  Dun- 
lop,'  as  known  and  used  in  the  cycle  and 
motor  industry,  a  secondary  and  well- 
recognised  meaning,  as  being  identified 
with  that  company  and  its  goods.  No 
doubt  the  chief  item  of  the  company's  busi- 
ness is  tyres,  but  it  also  makes  and  sells 
under  the  name  '  Dunlop '  many  other 
things  accessory  to  the  motor  as  well  as  to 
the  cycle  trade,  as  described  by  the  manager 
Mr  Baisley,  and  in  this  it  has  had  the  assist- 
ance of  the  Dunlop  Bubber  Company,  and 
other  companies  subsidiary  to  and  entirely 
constituted  by  the  parent  Company.  The 
complainers  have  expended  enormous  sums 
in  advertising  in  the  name  of  'Dunlop,' and 
I  do  not  doubt  that  that  name  is  an  asset  of 
the  -highest  value  to  them — all  the  more  so 
because  the  Dunlop  patents  are  all  now 
expired.  Upon  this  first  point  therefore  I 
am  in  favour  of  the  complainers. 

"In  order  to  a  proper  understanding  of 
the  remaining  matters  it  is  necessary  to 
give  a  succinct  account  of  the  circumstances 
which  preceded  and  attended  the  formation 
of  the  respondent  company.  In  1888  two 
brothers,  Robert  and  John  Fisher  Dunlop, 
entered  into  partnership  under  the  firm  of 
B.  &  J.  F.  Dunlop.  Their  office  was,  and 
is,  at  39  John  Finnie  Street,  Kilmarnock. 
Their  business  was  that  of  cycle  agents  and 
cycle  repairers,  and  to  some  extent  cycle 
manufacturers,  and  they  also  sold  tyres, 
tubes,  and  other  accessories  of  the  cycle 
trade.  They  had  also  a  motor  tricycle,  and 
did  somethmg  in  the  way  of  repairing 
motor  cycles,  and  occasionally  motor  cars, 
but  they  did  not  make  or  sell  naotor  cars. 


On  1st  July  1904  'The   Dunlop  Mobs  Cat 
pany,    Limited,'  \vas     incjorporated  _   fa 
memorandum  and    articles    of    assodatb 
are  No.  28  of  process-       The  capital  <itk. 
company  was  500  sh&res  of  £1  each,  lb 
principal  shareholders  are  the  two  Kar! 
Dunlop,  already  referred  to,  and  the  oths  I 
are   their   brother    .AAexsinder,  a   bdlfe 
their   brother    David,    a,    mecbwiic.  tbf) 
aunt  Mrs  Fisher,  the  Rev.  W.  8.  BeM  la  I 
their' solicitor,  Mr  Barnett.       Hie  diiwti! 
of  the  company  are  Mr  Robert  Ehinkpiai ' 
Mr  John  Fisher  Dunlop.       Ite  office  »*. 
John   Finnie    Street,     Kilmarnock.     Bf  | 
primary  objects  of    the    company  we«  v 
acquire  the  motor  bra.nch  of  tiie  bosiiiestf 
B.  &  J.  F.  Dunlop,  in  terms  of  an  agreemtE.  I 
and,  shortly  put,  to  carry  on  the  busiiifa:i 
motor  manufacturers,  aeents,  and  deiki 
By  the  said  agreement,  wnich  isasomcTbi  i 
strange  document,  the  partners  of  tin  fa 
agreed  to  sell  to   the  conipanv  the  moCr ! 
branch  of  the  said  business,  LDCJudiD^gnri' 
will  and  whole  property  belonging  toil 
its  motor  machinery   and    plant.,  nttiiift 
utensils,  and  stock-in-trade,  as  pier  inyattar 
annexed,  and  also  the  sum  of  £laO  in  ai. 
The  'price'  was  to    be   £S00,   payai^  k 
the   allotment    '  to    the    first   parties  sU 
their  under-mentioned    nominees'  <d  H^ 
shares    in    the   company,     '-which  shaa 
shall  be  deemed  for  all  purposes  to  be  M> 
paid  up'  in  the  proportions  stated  is  tit 
agreement.    An  advertisements  conc^n^ 
in    terms    of   preposterous    exaggetatiot 
which  was  drawn  up  by  the  Messrs  1^2- 
lop  without  the  advice    or    knowled^  i 
their  solicitor,  was  published  inunedtatdr 
after  the  formation   of    the   limited  p» 
pany.      I   refrain   from    further  commat 
upon  this  document.      No-w  the  prrfeasft 
objects  for  the  attainment  of  wnirb  ib 
technical  severance  of  the  motor  brandiic 
the  business  of  Messrs  R.  &  J.  F.  Dupiif 
was  effected  by  the  creation  of  The  Duiii 
Motor  Company,   Limited,   -were  three  a 
number,  viz.,  (a)  to  obtain  fresh  ca^xtii: 
(6)  to  obtain   adequate    premises  for  lisf 
motor  business;  ana  (c)  to  exploit  an  ioTts- 
tion   by  Mr  J.  F.   Dunlop   in  relation  te 
transmission   ^ar  for   motors.     But  tis 
strange  thing  is  that  no  one  of  these  o^ 
jects   has    to    any   material    extent  bMS 
achieved,    (a)  The  amount  of  'fresh  capital' 
obtained  was  no  more  than  £160.    It  aopeie 
by  the  way  that  the  Bev.  Mr  Reid  fuled  tn 
pay  his  £60,  and  Messrs  R.  &  J.  F.  Dookf 
had  to  find  that  money  for  the  compaaj. 
(6)  The  only  working  premises  of  this  «■■ 
pany  are  certain  suojects  in  Kilmamoct 
which  are  held  upon  a  vei-bal  sub-let  of  > 
lease  which  had  but  four  years  to  run,  iii 
upon  such  premises  it  would  be  majiifesth  I 
absurd  to  lay  down  extensive  plant  u^ 
appliances,     (c)  The  invention  was  not  u 
f a<;t  assigned  to  the  comptany ,  and  it  appean 
now  to  DKB  of  doubtful  value.     The  brothers 
Dunlop  explain  that  they  desired  to  slatt 
the  limited  company  upon  a  modest  scak. 
but  that  they  had  it  in  view  if  ail  went 
well    to    increase    their    capital   as  ther 
had  taken  power  to  do  under  the  constiti^ 
tion  of  the  company  by  the  aid  of  friends. 
The  whole  history  of  the  company  is  of  a 
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nebtilo\is  and  unsubstantial  quality.  It  is 
not  at  present  in  a  position  to  manufacture 
one  motor  car,  ana  has  not  attempted  to 
do  so.  The  business  it  carries  on  is  scarcely 
if  at  all  different  from  the  old  sort  of 
business  done  by  the  firm  before  the 
creation  of  the  company.  I  am  bound 
to  say  that  the  impression  left  upon 
my  mind  is  that  there  must  or  at  least 
may  have  been  objects  in  view  other  than 
those  which  have  been  stated  as  inducing 
the  inception  of  the  company,  and  there 
are  traces  in  the  evidence  that  there  was 
at  all  events  an  idea  that  it  was  des- 
tined to  fall  into  the  hands  and  under 
the  control  of  outside  'friends'  of  one  sort 
or  another.  The  impression  to  which  I 
have  alluded  is  not  lessened  by  the  fact 
that  a  company  named  the  Dunlop  Mari- 
time Motor  Company,  Limited,  has  still 
more  recently  been  floated  by  the  Messrs 
Dunlop  and  certain  nominees  nearly  but 
not  precisely  identical  with  those  who  make 
up  trie  registered  members  of  the  Dunlop 
Motor  Company,  Limited — that  the  Dunlop 
Maritime  Motor  Company,  Limited,  has  a 
capital  of  £1000,  not  paid  up,  and  that  no 
very  substantial  reason  so  tar  as  I  gather 
has  been  stated  for  its  existence.  But  I 
do  not  desire  to  pursue  this  topic  further, 
because,  as  I  have  already  pointed  out,  the 
case  can  be  decided,  if  the  gi-ounds  upon 
which  I  proceed  are  well  founded,  apart 
from  any  considerations  as  to  bonandea, 
or  the  reverse,  upon  the  part  of  the 
Dunlops. 

"The  respondents  deny  that  the  com- 
plainers  have  succeeded  in  establishing 
that  the  name  '  Dunlop '  has  acquired  any 
special  or  exclusive  significance  in  connec- 
tion with  their  goods  or  business;  and  upon 
this  point,  as  I  have  already  stated,  I  am 
against  them;  but  they  further  maintain 
that  even  if  such  a  signification  had  been 
proved  to  exist  as  regards  the  complainers' 
tyres,  no  interdict  should  pass  against  the 
respondents,  because,  as  they  allege,  their 
business  is  a  motor  business  proper  and 
not  a  business  principally  dealing  with 
tyres,  and  the  classes  oi  customers  to 
which  the  parties  respectively  appeal  are 
quite  separate  and  distinct.  A  rough  com- 
parison of  Nos.  43  and  28  of  process  shows 
that,  as  regards  the  powers  taken  by  the 
two  companies  there  is  no  very  striking  or 
substantial  difference,  but  that,  in  the  case 
of  the  complainers'  companv  tyres  are  put 
in  the  forefront  and  motor  business  proper 
rather  in  the  background,  while  m  the 
respondents'  constitution  the  position  is 
practically  reversed.  The  more  important 
comparison,  however,  is  between  the  things 
actually  done  by  the  companies  respec- 
tively. The  complainers,  as  already 
Eointed  out,  have  many  branches  of 
usiness  besides  the  matter  of  tyres.  The 
respondents  on  the  other  hand,  despite 
their  title,  cannot  truly  be  described  as  a 
motor  manufacturing  company — they  have 
neither  money,  plant,  nor  premises  to 
enable  them  to  make  a  single  car — and 
they  do  at  present  deal  in  certain  classes 
of  ^oods  and  carry  on  certain  lines  of 
business  iiv  common  with  the  complainers. 


In  my  opinion  the  titles  of  the  two  com- 
panies bear  such  a  similarity  to  one  another 
that  the  one  would  '  in  the  ordinaiy  course 
of  human  affairs '  be  '  likely  to  be  con- 
founded with  the  other' — (see  per  James, 
L.J.,  in  Hendrika,  17  Ch.  Div.  838,  645).  I 
think  that  the  general  character  of  the 
businesses  is  not  less  similar  but  much 
more  similar  than  was  the  case  in  several 
of  the  decisions  to  which  I  have  already 
referred  upon  this  point.  But  the  respon- 
dents further  argu  ed  that  they  were  en  titled 
to  use  the  word  '  Dunlop '  in  the  name  or 
title  of  their  limited  company  because  it  is 
in  fact  their  own  name.  I  have  already 
dealt  generally  with  the  law  upon  this 
matter.  I  think  that  if  they  had  chosen 
to  call  their  new  company  '  The  R.  &  J.  F. 
Dunlop  Motor  Company,  Limited,'  they 
would  probably  have  been  entitled  to  do 
so,  because  the  company's  name  would  then 
have  been  practically  the  same  as  that  of 
the  firm  under  which  they  had  for  years 
previously  been  in  use  to  trade — (see  Tita- 
saud,  44  Oh.  Div.  678,  per  Stirling,  J.,  687-8; 
Burgess,  3  D.  M.  &  GR  806 ;  Turtan,  42  Ch. 
Div.  128).  It  is  not  easy  to  see  why,  if 
the  respondents  really  desire  to  avoid  all 
possible  confusion  with  the  complainers' 
goods,  they  should  not  be  willing  to  use 
the  other  name.  But  they  have  declined 
to  do  80,  and  I  think  that  'The  Dunlop 
Motor  Company,  Limited,'  is  a  name  to 
which  the  complainers  are  entitled  to 
object. 

"For  these  reasons  I  shall  grant  interdict 
substantially  in  the  terms  craved  in  the 
prayer  of  the  note,  and  find  the  complainers 
entitled  to  expenses." 

The  respondents  reclaimed,  and  argued — 
The  respondents'  business  was  different, 
from  the  complainers,  the  former  being 
a  motor  and  motoring  "accessories"  and 
the  latter  a  tyre  business.  It  was  true 
the  complainers  manufactured  "acces- 
sories," but  the  name  of  "Dunlop"  had 
not  become  associated  with  these.  The 
name  used  by  the  respondents  was  their 
own  name  and  not  some  special  trade  name 
acquired  by  the  complainers.  Accordingly 
on  Doth  of  these  grounds  it  was  well  settled 
law  that  the  complainers  could  only  be  suc- 
cessful in  obtaining  in  terdict  if  they  proved, 
which  they  had  failed  to  do,  that  the  respon- 
dents' object  in  adopting  the  name  they 
had  adopted  was  to  obtain  a  fraudulent 
advantage  from  the  complainers'  name  by 
passing  off  goods  manufactured  by  them 
as  goods  of  the  complainers — Burgeat  v. 
Burgees,  1853,  3  D.  M.  &  G.  896;  Eastman 
Photographic  Materials  Cornpany,  Limited, 
and  Another  v.  John  Griffiths  Cycle  Cor- 
poration, Limited,  and  Another,  1898,  15 
R.P.C.  105;  Eno  v.  Dunn,  1880, 15  A.C.252; 
Dunlop  Pneumatic  Tyre  Cotnpany,  Limited, 
V.  Dunlop-Truffault  Cycle  and  Tube  Manu- 
facturing Company,  Limited,  1896, 12T.L.R. 
4*4;  Lucas,  Limited,  v.  Fabry  Automobile 
Company,  Limited,  1906,  23  R.P.C.  33; 
Maasam  v.  Thorletfa  Cattle  Food  Company, 
14  Ch.Div.  748:  Jamieson  &  Company  v. 
Jamieaon,  1808, 15  R.P.C.  160,  at  181 ;  Cellular 
CMhina  Company,  Limited  v.  MaxUm  & 
Murray.  Aprfl  27,  1890,  1  F.  (H.L.)  20,  86 
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8.L.R.  805  (1800),  A.C.  328.  Further,  in 
trade-name  cases  the  onus  of  proving  fraud 
lay  upon  the  complainers,  and  this  onus 
they  nad  entirely  failed  to  dischai-ge.  It 
was  also  noticealue  that  no  evidence  of  any 
material  importance  bad  been  adduced  to 
prove  that  the  public  had  been  deceived, 
and  the  Court  would  not  readily  grant 
interdict  ah  ante. 

Argued  for  the  complainers — Their  busi- 
ness waa  not  confined  to  tyres,  but  extended 
to  all  classes  of  cycling  and  motoring  acces- 
sories, the  very  things  which  would  be 
dealt  in  by  the  respondents.  With  regard 
to  these  accessories,  the  word ' '  Dunlop  had 
already  attained  a  special  meaning,  viz., 
manufactured  by  the  complainers,  and  they 
bad  therefore  already  acquired  an  exclu- 
sive right  in  connection  with  such  acces- 
sories to  that  name,  extending  not  only 
to  such  accessories  as  they  were  already 
manufacturing,  but  to  those  of  a  similar 
class  which  they  might  in  the  future  manu- 
factui-e  imder  the  powers  contained  in  their 
memorandum  and  articles  of  association. 
The  only  question  accordingly  was — Was 
it  likely  that  the  public  would  be  deceived  ? 
— Brinsmead  &  Sons  v.  Brinamead  &  Sons, 
1806, 13  T.L,.R.  3  ;  Abel  Morrall,  Umited  v. 
T.  Hessin  &  Company,  1003, 20  B.P.0. 420.  It 
was  unnecessary  to  prove  that  they  actually 
had  been  deceived— Bawer  v.  Baird,  July  12, 
1898, 25  R.  1112,  35  S.L.K.  913 ;  Eno,  cit.  sup. ; 
Singer  Manufacturing  Company  v.  Kim- 
ball &  Morton,  January  14,  1873,  11  Macph. 
267,  10  S.L.R.  173.  It  was  not  necessary  to 
pi-ove  fraud— iSinoer  Machine  Manufa^tur- 
ingCompanyv.  Tviison, 3 A.C. 376;  Cellular 
Clothing  Company,  Limited  v.  Maxton  & 
Murray,  cit.  supra;  but  fraud  was  suffi- 
ciently proved  by  the  fact  that  the  respon- 
dents really  had  no  business,  and  had  only 
floated  the  company  on  the  chance  of 
selling  it  at  a  profit  at  some  future  period 
on  the  strength  of  its  famous  name.  Inter- 
dict would  be  granted  even  against  a  person 
usin^  his  own  name  if  the  public  would  be 
deceived  thereby— Valentine  Meat  Juice 
Company  v.  Valentine  Extract  Company, 
Limited,  and  Others,  1900,  17  B.P.C.  «l'i. 

Lord  Kyllacht— The  complainers'  lead- 
ing proposition  and  the  leading  proposition 
also  of  the  Lord  Ordinary's  judgment  ap- 
pears to  be  this— that  the  adoption  by  the 
respondents  as  their  trade  designation  of 
the  name  of  the  "Dunlop  Motor  Company" 
was,  as  against  the  complainers,  a  legal 
wrong,  being  so  as  calculated  to  deceive 
the  public  into  the  belief  that  the  goods 
sold  by  the  respondents  were  the  goods 
of  the  complainers'  company.  That  is,  I 
apprehend,  the  theory  of  the  interdict 
which  the  Lord  Ordinary  has  granted — 
an  interdict  which,  it  will  be  observed, 
strikes  generally  against  the  respondents 
"carrying  on  business"  under  the  name  in 
question,  and  which  assumes — if  it  does 
not  indeed  expi-ess — that  the  complainers 
have  in  some  way  acquired  the  exclusive 
right  to  the  use  of  the  name  "Dunlop," 
not  only  with  respect  to  goods  in  which 
they  themselves  deal,  but  with  respect  (if 
not  to  all  goods)  at  all  events  to  aU  goods 
which  are  within  the  scope  of  the  respon- 


dents' business,  including  of  course  parti- 
cularly the  class  of  goods  denoted  by  their 
(the  respondents')  trade  name,  viz.,  motor 
vehicles.  It  is  not,  I  apprehend,  doubtful 
that  the  interdict  under  review  would  strike 
at  the  manufacture,  sale,  hire,  or  repair 
by  the  respondents'  company  of  such 
vehicles ;  and  perhaps  therefore  it  may 
be  convenient  to  take  as  the  first  question 
in  the  case  whether,  assuming  (for  the  sake 
of  clearness)  that  the  respondents  were  to 
confine  their  business  strictly  within  the 
department  of  motor  vehicles,  they  would 
by  using  their  company  name  in  connection 
with  it  commit  a  legal  wi-ong  as  against 
the  complainers. 

Now  tne  broad  fact  which  confronts  the 
complainers  is  of  course  this — that  they, 
the  complainers,  do  not  deal  or  profess  to 
deal  in  motor  cars  or  other  vehicles ;  and 
have  therefore,  prima  facie  at  least,  no 
interest  in  the  name  or  names  by  which 
that  business  is  carried  on  by  others.  How, 
it  falls  to  be  asked,  do  the  complainers 
propose  to  get  over  that  difficulty  ? 

To  begin  with,  they  do  not  now  contend 
— although  at  first  tney  seemed  by  impli- 
cation to  do  so — that  they  have  an  exclu- 
sive right  to  the  use  of  the  name  Dunlop 
in  connection  with  all  departments  of  com- 
merce. In  other  words,  they  do  not  now 
suggest  that  because  they  have  made,  as 
they  say,  the  name  Dunlop  famous  in  con- 
nection, for  instance,  with  pneumatic  tyres, 
they  have  thereby  acquired  the  exclusive 
use  of  the  name  in  connection  with  (to 
put  extreme  cases)  the  manufacture  or  sale, 
say,  of  steam  engines  or  railway  waggons, 
or  golf  clubs  or  golf  balls,  or  other  articles 
in  which  they  have  never  dealt. 

Neither,  again,  was  it,  ultimately  at  least, 
contended  that  they  have  acquired  such  a 
right  with  respect  to  all  articles  in  which 
by  their  memorandum  of  association  they 
are  empowered  to  deal.  As  is  not  un- 
common, the  complainers'  memorandum 
of  association  (aiming  of  course  at  giving 
the  company  aa  far  as  possible  lUI  the 
powers  of  an  individual  trader)  covers  a 

great  variety  of  possible  businesses  and 
epartments  of  industry.  It  is  printed  in 
the  appendix  ;  and  apart  from  pneumatic 
tyres  it  covers,  inter  alia,  the  manu- 
facture of  "cycles,  bicycles,  tricycles,  velo- 
cipedes, perambulators,  bath  chairs,  hoise 
carriages,  motor  or  horseless  carriages,  and 
carriages  and  vehicles  of  every  description, 
and  all  component  parts  thereof  respec- 
tively, and  also  all  apparatus  and  imple- 
ments and  things  for  use  in  sports  or 
games."  But  it  is  of  coui-se  obvious  that 
the  possession  by  an  incorporated  company 
of  even  unlimited  powers  of  extending  its 
business  cannot  at  best  put  it  in  a  better 
position  than  that  of  an  individual  trader, 
who  has  such  powers  always  and  as  a 
matter  of  course.  And  if,  as  is  not  dis- 
puted, an  individual  trader  can  only  acquire 
an  exclusive  right  to  the  use  of  a  trade 
name  in  connection  with  classes  of  goods 
in  which  he  actually  deals,  it  seems  too 
plain  for  argument  that  the  appellant  com- 
pany cannot  in  this  matter  be  in  a  different 
position. 
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Accordingly  the  complainers  did  not,  as 
I  have  said,  ultimatelv  contend  that  if  they 
have  not  a  case  founded  on  the  nature  and 
scope  of  their  actual  business,  they  have  or 
can  have  a  case  founded  on  the  terms  of 
their  memoraudum  of  association.  But 
what  (dealing  still  with  the  question  as 
one  relating  only  to  motor  vehicles)  they 
did  contend  was  this,  that  although  they 
never  did  and  do  not  now  deal  in  motor 
vehicles,  or  in  fact  in  vehicles  of  any  kind, 
they  yet  deal  in  certain  things  which  are 
or  may  be  parts  or  accessories  of  such 
vehicles,  viz.,  pneumatic  tyres,  pumps, 
waterproof  api'ons,  and  other  furnishings. 
These  things  they  say  are  so  "akin"  to 
motor  vehicles  that  the  selling  of  motor 
vehicles  by  a  company  bearing  the  name 
of  "Dunlop"  would  be  apt  to  produce  what 
they  call  "confusion" — people  (of  whom 
they  produce  specimeus)  oeing  as  they  say 
apt  to  conclude  that  a  company  calling 
iteelf  the  "Dunlop  Motor  Company"  is 
some  new  branch  of  the  complainers'  busi- 
ness— some  branch  belonging  to  them  or 
with  which  they  are  in  some  way  con- 
nected. 

Now,  although  I  listened  to  it  I  hope  with 
all  attention,  I  find  it  difficult  to  treat  quite 
seriously  an  argument  of  this  kind.  I  do 
not  at  all  doubt  that  there  are  people  cap- 
able of  drawing  such  extreme  and  fanciful 
inferences,  and  that  there  are  other  people 
capable  of  persuading  themselves  that  they 
would  or  might  draw  them,  and  of  going 
into  the  witness-box  and  so  deponing.  I 
have  more  than  once  had  occasion  to  expi-ess 
my  opinion  upon  the  value  of  that  class  of 
evidence,  and  also  upon  the  abundance  of 
it  which  seems  always  available.  But  the 
qiiestion  really  is,  whether  the  average 
citizen  of 'Kilmarnock,  or  jperhaps  rather 
such  avei^e  citizen  proposing  to  purchase 
or  hire  a  motor  car,  would  be  likely  to  be 
deceived  or  even  confused  in  the  way  sup- 
posed. As  to  that,  all  I  can  say  is,  that 
given  the  supposed  conditions  I  do  not  hold 
it  proved,  and  do  not  believe,  that  anything 
of  the  kind  could  happen.  It  would,  it  seems 
to  me,  be  just  as  feasible  for  the  respon- 
dents to  contend  as  against  the  complainers 
that  the  latter  were  not  entitled  to  set  up 
under  their  (the  complainers')  company 
name  an  esteblishment  say  in  Ayr  for  the 
sale  of  pneumatic  tyres,  because  the  respon- 
dents had  for  some  years  carried  on  in 
Eolmarnock  under  their  company  name  an 
establishment  for  the  sale  of  motor  cars.  So 
far  as  I  can  see,  there  would  just  be  as  much 
risk  of  the  so-called  "  confusion  "  in  the  one 
case  as  in  the  other. 

On  the  question,  therefore,  which  is  the 
main  question  in  the  case,  and  probably 
also  the  only  question  of  much  importance 
to  either  party — I  mean  the  question  as  to 
the  respondents'  right  to  continue  under 
their  company  name  the  business  which 
that  name  denotes — I  am  of  opinion  that 
the  complainers'  case  fails,  and  that  they 
are  not  therefore  entitled  to  retain  the 
interdict  which  they  hold.  I  have  said 
that  the  motor  business  is  for  both  parties 
the  really  important  matter.  And  I  say  so 
for  this  reason.     I  gathered  at  the  discus- 


sion, and  indeed  it  was,  I  think,  avowed, 
that  the  complainers'  real  apprehension  is 
that  the  respondents,  if  their  motor  busi- 
ness extends  and  prospers,  and  they  obtain 
the  command  of  capital,  may  bye-aud-bye 
be  in  a  position  to  acquire  or  claim  an 
exclusive  right  to  the  use  of  the  name 
"  Dunlop "  in  connection  with  motor 
vehicles,  and  may  thus  be  in  a  position  to 
forestall  the  complainers  when  at  some 
future  time  they  may  desire  to  take  up 
that  business.  I  do  not  say  whether  or 
not  that  is  possible.  But  if  it  did  happen 
the  result  would,  on  the  principles  for 
which  the  complainers  in  this  case  contend, 
be,  in  my  opinion,  entirely  just. 

It  remains,  however,  to  consider  whether 
the  complainers  have  any  right  to  protec- 
tion against  the  respondents'  use  of  the 
name  "  Dunlop "  in  connection  with  the 
sale  of  articles — pneumatic  tyres,  &c.,  and 
the  like— in  which  the  complainers  actually 
deal.  And  it  is  no  doubt  true  that  to  some 
extent  both  parties  appear  to  deal  in  tyres 
and  other  accessories  of  motor  vehicles, 
the  complainers  doing  bo  as  they  did  during 
the  subsistence  of  the  Dunlop  patents,  and 
the  respondents  doing  so  as  they  did  from 
1808  to  lOM,  when  they  dealt  both  in  cycles 
and  motors  under  the  name  of  B.  &  J.  F. 
Dunlop.  As  to  this,  however,  it  has  in  the 
first  place  to  be  kept  in  mind  (at  least  as 
regards  tyres,  the  articles  mainly  in  ques- 
tion) that  tyres,  whether  pneumatic  or 
solid,  are  always  or  almost  always  what 
are  called  proprietary  goods — goods,  that 
is  to  say,  sold  under  the  name  of  the  makers 
or  patentees,  and  as  a  rule  stamped  with  a 
trade-mark,  or  at  least  with  some  name  or 
device.  There  are,  for  example,  as  most  of 
us  know,  ;'  Dunlop  "ryres,"  "  Continental 
Tyres,"  "'Clincher  Tyres,"  and  several 
others.  And  in  selling  such  goods  or  their 
accessories  the  name  of  the  actual  seller  is 
in  general  quite  unimportant.  In  other 
words,  the  conditions  of  the  tyre  trade 
sufficiently  exclude  the  idea  of  misrepre- 
sentation or  personation,  or  passing  off 
the  goods  of  one  trader  as  the  goods  of 
another. 

Further,  and  in  the  next  place,  even  if 
that  were  otherwise,  it  would  be  quite 
impossible  to  grant  the  complainers  an 
interdict  against  the  respondents  selling, 
for  example,  "Dunlop  tyres,"  or  even 
Dunlop  tyres  made  or  put  on  the  market 
by  the  respondents  themselves.  For  up  to 
1902,  when  the  complainers'  patent  expired, 
the  name  "Dunlop  tyres"  was  the  proper 
and  usual  name  of  certain  patented  articles 
— articles  which,  so  soon  as  the  patents 
expired,  might  be  made  by  anybody  and 
sold  under  their  proper  and  usual  name. 
In  point  of  fact  the  reclaimers  dp  not — so 
far  as  appears — make  such  articles,  but 
supposing  they  did  so,  the  complainers  at 
least  would  have  no  title  to  complain  of 
their  doing  so,  or  even,  I  apprehend,  to 
inquire  whether  in  doing  so  they  strictly 
followed  the  patent  specifications  or  de- 
parted from  them  to  a  greater  or  less 
extent. 

Finally,  and  this  is  an  observation  which 
applies  to  all  the  minor  accessories  in  which 
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both  parties  (the  respondents  mainly  in 
connection  with  their  repairing  business) 
to  a  certain  extent  deal.  The  complainers 
have  not  proved  that  they  any  more  than 
the  respondents  have  acquired  an  exclusive 
right  in  connection  with  the  sale  of  those 
articles  to  the  use  of  the  name  Dunlop. 
Nor  have  they  proved  that  the  name  in 
question  has  any  special  reputation  or 
special  value  in  connection  with  such 
articles.  In  point  of  fact  the  articles  in 
question  are,  as  appears  from  the  list  of 
tne  respondents'  sales,  articles  of  a  quite 
common  description  which  are  sold  bv 
everybody  in  the  trade  and  as  to  which 
the  name  of  the  seller  is  so  far  as  appears 
unimportant.  Certainly  no  materials  exist 
In  the  evidence  for  any  limited  interdict 
directed  exclusively  to  this  not  very  im- 
portant matter. 

So  far  it  will  be  observed  I  have  con- 
sidered the  case  apart  from  the  special 
consideration  that  the  respondents  here 
are  using  as  the  name  of  their  company 
the  name  of  its  founders  and  leading  share- 
holders, that  is  to  say,  a  name  which  would 
have  been  proper  and  natural  for  them  to 
give  to  their  company  although  the  com- 

glainers'  company  was  not  in  existence.  It 
I,  however,  manifest  that  this  is  an  element 
which  makes  the  complainers'  case  a  fortiori 
difficult— difficult,  that  is  to  say,  even  if 
contrarv  to  the  fact  it  were  assumed  that 
their  (the  complainers')  business  included 
the  making  or  selling  of  motor  carriages, 
or  that  the  complainers'  business  was  thus 
or  otherwise  in  competition  with  the  re- 
spondents' business.  For  with  respect  to 
the  element  referred  to  two  observations 
occur  and  are  I  think  justified. 

The  one  is  that,  far  as  the  law  may  have 
^one  in  its  justifiable  anxiety  to  prevent 
imposition  upon  the  unwary  purchaser, 
and  content  as  it  has  sometimes  been  to 
pursue  that  object  at  the  expense  of  en- 
couraging the  acquisition  of  virtual  mono- 
polies by  traders  and  companies  prepared 
to  spend  largely  in  systematic  advertising 
and  litigation,  it  has  never  as  yet,  at  least 
so  far  as  I  know,  gone  the  length  of  de- 
barring any  merchant  or  manufacturer 
from  selling  his  own  goods  under  his  own 
name,  unless  there  has  been,  in  addition  to 
the  use  of  that  name,  some  overt  act  or 
course  of  conduct  plainly  indicative  of 
fraud — -that  is  to  say,  of  dishonest  effort 
to  pass  off  his  own  goods  as  the  goods  of 
another.  The  authorities— beginning  with 
the  case  of  Burgfisa  and  other  cases  not  yet 
overruled— appear  to  me  to  make  that  pro- 
position fairly  clear.  I  myself  so  held  after 
full  consideration  in  the  case  of  Dewar,  7 
S.L.T.  462— a  case  which  was  not  carried 
further,  and  if  the  case  of  Valentine,  17 
P.O.  App.  673,  or  the  opinions  there  ex- 

Sressed  should  be  held — which  I  greatly 
oubt— to  affirm  or  implj^  any  broader  pro- 
position, all  I  can  say  is  that,  with  the 
greatest  respect,  I  am  unable  to  agree  with 
that  judgment. 

That  IS  an  observation  as  to  the  law. 
The  other  observation  is  as  to  the  fact,  and 
it  is  this,  that  with  great  respect  I  am  not 
myself  able  to  accept  the  Lord  Oi-dinary's 


strictures  upon  what  he  terms  the  incep- 
tion of  the  respondents'  company.  It 
appears  to  me  that  in  .starting  their 
company — in  assigning  to  it  the  motor 
part  of  their  former  business,  and  in  giving 
to  it  the  name  they  did — the  respondents 
did  nothing  which  would  not  have  been 
quite  natural,  and  entirely  in  common 
course,  although  they  had  never  heard  of 
the  complainers'  company,  or  although 
that  company  had  never  existed.  Their 
capital  may  have  been  small — their  ambi- 
tions may  nave  been  disproportionate  to 
their  existing  resources — they  may  have 
had  exaggerated  views  of  their  position, 
and  issued,  I  am  afraid  like  other  people, 
some  exaggerated  advertisements ;  but  I 
see  no  sufficient  grounds  for  imputing  to 
them  fraudulent  conduct,  or  for  holding 
that  they  have  done  anything  injurious  to 
the  complainers  or  in  excess  of  tJieir  legal 
rights.  They  may,  as  the  Lord  Ordinary 
plainly  suspects,  have  had  in  view  that 
once  started  they  might,  following  the 
complainers'  example,  extend  their  busi- 
ness, obtain  the  command  of  capital,  and 
associate  their  name  with  the  motor  in- 
dustry, as  the  complainers  have  associated 
theirs  with  the  manufacture  of  pneumatic 
tyres.  But  how  the  complainers,  who  do 
not  deal  in  motors  should  have  right  to 
complain  of  that  I  fail  to  see.  Nor  can  I 
imagine  what  right  the  complainers  had  to 

gry  into  their  (the  respondents')  whole 
nancial  position  and  to  subject  them  on 
that  subject  to  a  prolonged  and,  if  I  am 
right,  quite  irrelevant  cross-examinatiou. 

On  the  whole  matter  I  am  of  opinion 
that  the  Lord  Ordinary's  interlocutw 
should  be  recalled  and  that  the  interdict 
should  be  refused. 

Lord  Stobmonth  Dabung — If  the  deci- 
sion of  this  case  depended  to  any  material 
extent  on  the  motives  of  the  brothers  Dun- 
lop in  getting  up  the  respondent  company 
and  calling  it  the  Dunlop  Motor  Company. 
Limited,  I  should  be  slow  to  differ  from  tie 
Lord  Ordinary  on  what  is  after  all  an  infei^ 
ence  of  fact,  or  more  properly  perhaps  an 
impression,  from  the  conduct  of  witnesses 
whom  he  saw  and  heard.  But  the  Lord 
Ordinary  really  decides  the  case  on  a  view 
of  the  law  which  is  independent  of  all  ques- 
tions of  good  faith.  His  view  comes  to  this, 
that  where  one  trader  has  acquired  for  bis 
^oods  a  reputation  under  a  certain  name,  he 
is  entitled  to  prevent  another  trader  in  all 
time  coming  from  using  that  or  any  similar 
name  for  selling  goods  of  a  similar  class 
provided  a  certain  number  of  members  of  , 
the  public  say  in  the  witness-box  that  there 
is  a  risk  of  confusion  between  the  names,  so 
as  to  lead  to  the  goods  of  the  trader  com- 
plained against  being  probably  mistaken 
tor  the  goods  of  the  trader  complaining.  I 
cannot  assent  to  a  doctrine  so  wide  and 
sweeping,  which  seems  to  me  to  convert 
what  is  intended  to  be  a  protection  of  the 
public  against  "passing-off"  into  an  illegi- 
timate monopoly.  When  witnesses  come 
forward  and  speak  of  the  risk  of  confusion, 
I  think  they  must  make  sure  that  the  risk 
does  not  arise  from  their  own  carelessness 
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Etnd  inattention.  Here  there  is  no  instance 
of  any  single  article  being  actually  sold  by 
bhe  respondent  company  under  the  belief 
bliat  it  was  made  by  the  complaining  com- 
paxiy,  or  of  any  person  being  actually  mis- 
ted. The  one  business  is  a  Targe  one,  con- 
cerned mainly  with  tyres.  The  other  busi- 
ness is  a  small  one,  connected,  in  so  far  as 
it  is  not  merely  embryonic,  mainly  with  the 
naaking  and  repairing  of  motor-cars.  And 
the  one  point  where  the  risk  of  confusion  is 
said  to  come  in  is  the  use  of  "Dunlop"  in 
the  name  of  both.  The  Lord  Ordinary  con- 
cedes that  if  the  respondents  had  called 
their  new  company  the  R.  &  J.  F.  Dunlop 
Motor  Company,  Limited,  they  "would 
probably  have  oeen  entitled  to  do  so,  be- 
cause the  company's  name  would  have 
been  practically  the  same  as  that  of  the 
firm  under  which  they  had  for  years  pre- 
viously been  in"  use  to  trade.  And  ft  is 
because  they  have  declined  to  do  so  that 
his  Lordship  thinks  the  complainers  entitled 
to  object  to  their  carrying  on  business  at 
all    on  the    ground    that   it   may   lead   to 

Sossible  confusion.  But  I  take  leave  to 
oubt  whether  the  unobservant  people  who 
jumped  to  the  conclusion  that  because  they 
saw  the  name  "  Dunlop  Motor  CoDopany  ' 
over  a  door  in  Kilmarnock,  the  Dunlop 
Pneumatic  Tyre  Company  had  opened  a 
branch  in  that  town,  would  have  been  less 
apt  to  confound  the  two  businesses  by  the 
mere  insertion  of  the  letters  "  R.  &  J.  P." 
I  am  disposed  to  think  that  the  confusion 
was  sub^tive  and  not  objective. 

I  therefore  agree  with  Lord  Kyllachy, 
and,  I  understand,  the  rest  of  your  Lord- 
ships, that  the  respondents,  in  incorporat- 
ing their  own  surname  into  the  title  of  their 
new  company,  committed  no  legal  wrong 
against  the  complainers,  and  that  the  note 
must  be  refused. 

Lord  Low  — The  complainers  are  the 
Dunlop  Pneumatic  Tyre  Company,  Limited, 
and  they  seek  to  interdict  the  respondents, 
the  Dunlop  Motor  Company,  Limited,  from 
carrying  on  business  under  that  name,  and 
from  passing  off  their  goods  as  and  for  the 
goods  of  the  complainers'  company. 

The  chief  article  sold  by  the  complainers 
is  the  well-known  pneumatic  tyre,  which 
was  first  invented  and  patented  by  a 
gentleman  of  the  name  of  Dunlop.  The 
complainers  subsequently  ac(iuirea  other 
patents  relating  to  pneumatic  tyres,  and 
no  one  disputes  that  the  tyres  which  they 
made  under  these  patents  were  generally 
known  as  "Dunlop    tyres. 

The  patents  have  now  expired,  although 
I  understand  only  a  few  years  ago,  and  I 
suppose  that  anyone  could  now  make  tyres 
of  the  Dunlop  type.  It  is  not  necessary  to 
consider  whether  a  person  doing  so  would 
be  entitled  to  sell  them  as  "  Dunlop"  tyres, 
because  it  is  not  suggested  that  there  is  the 
least  risk,  or  indeed  possibility,  of  the  re- 
spondents manufacturing  tyres,  or  passing 
off  as  "  Dunlop  "  tyres,  tyres  of  a  different 
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the  complainers,  however,  also  do  a  large 
business  in  what  they  call  accessories  to 
the  motor  and  cycle  trade,  namely,  such 


articles  as  tyre  pumps,  wheels,  rims, 
valves,  clothing,  rugs,  repairing  outfits, 
and  the  like.  They  aver  that  "all  these 
articles  are  associated  with  the  name  of 
Dunlop,"  and  "  that  the  name  is  associated 
by  the  public,  and  in  the  cycle  and  motor 
industry,  with  the  complainers'  company 
and  their  goods."  They  also  aver  that  the 
adoption  by  the  respondents  of  the  name 
"'Dunlop  Motor  Company'  is  calculated 
to  deceive  the  public  into  purchasing  the 
goods  of  Uie  respondents  in  the  belief  that 
such  goods  are  goods  of  the  complainers' 
manufacture." 

The  Dunlop  Motor  Company  was  got  up 
by  two  brothers,  Robert  Dunlop  and  John 
Fisher  Dunlop,  who  for  some  years  had 
carried  on  a  cycle  shop  in  Kilmarnock  under 
the  partnership  name  of  R.  &  J.  F.  Dunlop. 
They  also  did  a  little  in  the  way  of  repair- 
ing motors,  and  they  appear  to  have  got  an 
agency  for  the  safe  or  a  motor  tricycle, 
which,  however,  did  not  lead  to  much  if 
any  business.  In  1904  they  resolved  to 
separate  their  motor  business  from  their 
cycle  business,  and  accordingly  they 
formed  the  Dunlop  Motor  Company.  It 
is  a  small  company,  the  capital  being 
only  £500  in  600  shares  of  £1  each.  The 
principal  shareholders  are  the  brothers 
Dunlop,  the  others  being  two  brothers  and 
an  aunt,  theu-  law-agent,  and  a  friend. 
There  is  not  the  least  chance,  I  imagine, 
that  the  company  will  ever  make  a  motor 
car,  as  they  nave  neither  the  capital  nor 
the  machinery  to  enable  them  to  do  so,  but 
I  see  no  reason  why  they  should  not  get 
together  a  fair  local  business  in  the  way  of 
repairing  motors,  and  they  may  also  make 
something  by  selling  motors  on  commission. 
So  far  I  do  not  think  that  the  complainers 
can  object,  because  they  neither  make  nor 
sell  nor  repair  motors,  and  it  is  of  no 
moment,  in  my  judgment,  that  they  have 
power  in  their  memorandum  of  association 
to  engage  in  the  motor  business. 

There  remain  the  accessories  to  the  motor 
trade.  What  the  complainers  seek,  and 
what  the  Loi-d  Ordinary  has  granted,  is 
interdict  against  the  respondents  selling 
anything  which  can  be  regarded  as  an 
accessory  to  a  motor  vehicle,  so  long  at  all 
events  as  they  carry  on  business  as  the 
"Dunlop  Motor  Company."  The  cona- 
plainers  case  is  that  such  articles  of  their 
manufacture  are  known  to  the  public  as 
"Dunlop"— for  example,  a  "Dunlop"  tyre 
pump  or  a  "Dunlop"  repairing  outfit— 
and  they  allege  that  persons  seeing  the 
name  "Dunlop  Motor  Company"  upon 
the  respondents'  premises  would  assume 
that  that  company  was  a  branch  of  their 
(the  complainers')  business  and  would  buy 
articles  from  the  respondents — such  as  a 
tyre  pump  or  a  repairing  outfit — under  the 
bielief  that  they  were  getting  articles  manu- 
factured by  the  complainers. 

Even  assuming  (what  I  think  doubtful) 
that  the  complainers  could  acquire  such  a 
right  as  they  claim  in  regard  to  articles 
of  the  kind  which  I  have  described,  and 
which  are  in  no  way  specialities  of  their 
business,  but  are  made  by  a  number  of 
wholesale  firms,  I  am  of  opinion  that  their 
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case  fails  upon  the  facts.  As  I  have  said, 
there  is  no  dispute  that  the  tyres  made 
by  the  complainers  under  their  patents 
were  known  as  "  Dunlop "  tyres,  but  in 
my  judgment  there  is  no  sufficient  evi- 
dence that,  as  regards  accessories,  the  name 
"  Dunlop  "  has  come  to  mean  articles  made 
by  the  complainers. 

The  biilk  of  the  evidence  amounts  to  no 
more  than  this,  that  a  person  who  required 
some  article  connected  with  a  motor  or 
cycle,  and  who  noticed  that  the  word 
"  Dunlop  "  formed  part  of  the  respondents' 
title,  might  jump  to  the  conclusion  that 
the  respondents'  company  was  a  branch  of 
or  was  in  some  way  connected  with  the 
complainers'  company,  and  under  that 
erroneous  impression  might  buy  the  article 
which  he  required  at  the  respondents'  shop 
in  the  belief  that  he  was  getting  an  article 
manufactured  by  the  complainers. 

I  do  not  think  that  any  of  the  evidence 
which  goes  beyond  that  is  of  importance, 
and  I  may  quote  a  few  sentences  from  the 
examination-in-chief  of  the  witness  Demp- 
sey,  whom  the  complainers  put  into  the 
witness-box  as  their  first  skilled  witness. 
Mr  Dempsey  deals  in  motors  and  cycles, 
and  seems  to  have  had  large  experience  of 
that  industry.  He  said — "I  am  familiar 
with  the  use  of  the  name  '  Dunlop '  as 
designating  certain  goods.  The  most  im- 
portant of  these  are  '  Dunlop  tyres.'  (Q) 
Were  there  other  things  such  as  bicycle 
pumps  and  motor  pumps  called  '  Dunlop '  ? 
(A^  "To  a  limited  extent.  (Q)  And  valves  ? 
(A)  Indirectly.  They  were  known  as 
'Dimlop'  valves  and  'Dunlop'  pumps. 
(Q)  Do  you  think  the  name  '  Dunlop ' 
Motor  Company  is  a  name  likely  to  mis- 
lead those  in  the  trade  and  members  of 
the  public?  (A)  I  would  not  like  to  use 
the  word  'mislead,'  but  it  might  make 
people  think  that  it  was  connected  with 
those  we  know  as  '  Dunlop.' " 

In  face  of  such  evidence  I  think  that  it 
is  impossible  for  the  complainers  to  main- 
tain that  the  name  "Dunlop"  has,  as 
regards  practically  every  article  which  can 
be  used  as  an  accessory  to  a  motor  or 
cycle,  acquired  the  secondary  signification 
which  they  aver. 

Further,  the  complainers  stamp^  every 
article  made  and  sold  by  them  with  the 
word  "Dunlop,"  and  it  may  be  presumed 
that  persons  who  are  in  the  habit  of  buy- 
ing articles  made  by  the  complainers  are 
aware  that  that  is  the  case.  If  it  had 
appeared  that  the  respondents  were  stamp- 
ing articles  sold  by  them  and  not  manufac- 
tured by  the  complainers  with  the  word 
"Dunlop,"  the  case  would  have  been  very 
different;  but  there  is  no  suggestion  of 
anything  of  that  kind. 

In  regard  to  the  evidence  that  the  word 
"Dunlop"  might  lead  people  to  conclude 
that  the  respondents'  company  was  in  some 
way  connected  with  the  complainers'  com- 
pany, I  think  that  that  might  happen  in 
the  case  of  a  person  whose  eye  was  caught 
by  the  word  "  Dunlop,"  and  who  did  not 
pay  much  attention  to  the  matter.  Any- 
one, however,  who  took  the  trouble  to 
think  about   the   matter   would  see  that 


the  respondents'  company  was  a  motor  com- 
pany and  the  complainers'  a  tpre  company, 
and  would  not  be  likely  to  think  himself 
safe  in  assuming  without  inquiry  that  the 
two  companies  were  identical.  Now,  I  do 
not  think  that  the  respondents  are  liable 
to  have  their  business  practically  stopped 
(unless  they  change  their  name)  simply 
because  a  thoughtless  person  might  unwar- 
rantably jump  to  the  conclusion  that  they 
were  connected  with  the  complainers.  It 
would  at  all  events  be  necessary  to  prove 
that  a  person  acting  with  reasonable  care 
and  observation  would  arrive  at  that  con- 
clusion, and  the  evidence  seems  to  me  to 
fall  far  short  of  establishing  any  such  case. 

The  complainers  further  aver  that  the 
respondents  adopted  "the  said  style  and 
title"  (the  Dunlop  Motor  Company)  "for 
the  purpose  of  passing  off  their  goods  as  and 
for  the  goods  of  the  complainers,  and  for 
the  purpose  of  taking  advantage  of  the 
reputation  which  the  goods  manufactured 
and  sold  by  the  complainers  have  acquired."* 

That,  I  think,  amounts  to  a  charge  of 
fraud,  and  apparently  the  Lord  Ordmarr 
would  have  been  prepared  to  hold  it  provea 
if  he  had  not  thought  that  there  were 
sufficient  grounds  for  his  judgment  apart 
from  the  question  of  mala  fides. 

Now,  having  carefully  considered  the 
whole  evidence  and  circumstances  I  have 
come  to  the  conclusion  that  it  is  not  proved 
that  the  Messrs  Dunlop  introduced  the 
name  "  Dunlop  "  into  the  title  of  their  com- 
pany for  the  purpose  of  passing  off  their 
goods  as  the  complainers'  goods,  or  of  trad- 
ing upon  the  complainers'  reputation. 

It  may  be  that  the  knowledge  that  the 
name  "Dunlop"  was  well  known  in  con- 
nection with  the  manufacture  of  tyres  may 
have  suggested  to  the  Messrs  Dunlop  the 
introduction  of  their  own  patronymic  in 
the  title  of  the  motor  company  which  they 
were  forming[,  but  I  see  no  sufficient  reason 
to  infer  that  it  occurred  to  them  that  by  so 
doing  they  would  attract  custom  intended 
for  the  complainers,  much  less  that  it  was 
their  intention  and  purpose  to  do  so. 

I  am  therefore  of  opinion  that  the  inter- 
locutor of  the  Lord  Ordinary  Aould  be 
recalled  and  interdict  refused. 

Lord  Justice-Clerk— I  had  an  oppoi^ 
tunity  of  reading^  Lord  Kyllachy's  opinion, 
in  which  I  entirely  concur.  The  only 
difficulty  I  felt  in  coming  to  the  conclusioli 
that  the  complainers  were  not  entitled  to 
succeed  was  caused  by  the  very  strong 
views  expressed  by  the  Lord  Ordinary.  I 
think  he  was  misled  by  the  very  decided 
opinion  he  formed  as  to  the  question  of  the 
purposes  and  aims  of  the  Messrs  Dunlop 
m  Kilmarnock  in  forming  the  limited 
company  which  they  did.  I  do  not  share 
his  views  on  that  matter,  but  holding  these 
views,  I  think  he  has  been  led  to  grant  an 
interdict  in  this  case  on  grounds  which 
do  not  appear  to  me  to  justify  his  having 
done  so.  My  views  have  been  clearly 
expressed  by  Lord  Kyllachy,  and  I  do  not 
think  it  necessary  to  add  anything  to  what 
has  been  already  so  fully  expressed. 
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The  Court  recalled  the  Lord  Ordinary's 
interlocutor  and  refused  interdict. 

Counsel  for  the  Reclaimers  (Respondents) 
— Craigie,  K.O.— Hon.  W.  Watson.  Agents 
— Campbell  &  Smith,  S.S.C. 

Counsel  forthe  Respondent8(Complainers) 
— Scott  Dickson,  K.C.— Orr  Deas.    A 


— Deaa  &  Co.,  W.S. 


Agents 


Thursday,  July  19. 

SECOND    DIVISION. 

[Lord  Salvesen,  Ordinary. 
SIM  AND  OTHERS  v.  FERGUSSON  AND 
OTHERS  (MUIR'S  TRUSTEES). 

Trust— Investment— "Pertonfial  Security" 
— Power  to  Invest  on  Heritable  or  Good 
Personal  Security— Mere  Personal  Obli- 
gation^-Deposit- Receipt  of  Colonial  Bank 

—  Ultra  Vires. 

By  an  antenuptial  contract  of  mar- 
riage trustees  were  authorised  "  to 
invest  the  trust  funds  on  heritable  or 
^ood  personal  security."  They  invested 
in  deposit-receipts  of  colonial  banks. 
There  was  no  suggestion  that  these 
were  not  in  good  credit  or  that  the 
investments  were  not  suflSciently  good 
of  their  class. 

Held,  affirming  the  Lord  Ordinary 
(Salvesen),    that    "personal    security 
covered  security  depending  on  personal 
obligation  onl^,  and  that  the  trustees 
had  acted  within  their  powers. 
Process  —  All   Parties  not   Called — Trust 

—  Liability    of    Trustees- One   Trustee 
Called — Delict. 

The  representatives  of  one  of  several 
trustees  naving  been  sued  for  an  ac- 
counting, they  pleaded  that  the  action 
should  be  dismissed,  as  all  the  trustees 
or  their  representatives  had  not  been 
called. 

Opinion,  per  Lord  Ordinary  (Salve- 
sen), that  the  rule  established  by  Cros- 
kery  v.  Oilmour's  Trustees,  March  18, 
1800,  17  R.  607,  27  S.L.R.  400,  that  where 
a  defender  is  liable  in  solidum  in  respect 
of  a  delict  or  quasi  delict  the  pursuer  is 
entitled  to  proceed  against  him  alone, 
even  although  there   may  have  been 
others  who  acted  along  with  the  de- 
fender and  against  whom  the  defender 
might   have   a  right  of   relief,   might 
well  be  reconsidered  in  a  suitable  case 
where  a  defender  was  being  sued  alone 
with  the  object  of  shielding  others  who 
were  equally  responsible. 
On  7th  October  1005  Alexander  Sim,  residing 
atContlee,  Nicola  "Valley,  British  Columbia, 
and  others,  the  children  of  the  marriage 
between  John  Sim,  bank-teller  at  Arbroato, 
and  Christina  Jane  Mackay  or  Sim  (both 
of  whom  were  dead),   brought  an  action 
of  count,  reckoning,  and  payment  against 
David  Scott  Fergusson  and  others,  ti'ustees 
of  the  deceased  James  Muir,  merchant  in 
Arbroath,  one  of  the  trustees  under  the 


antenuptial   marriage    contract    of    their 

5>arent8,  dated  21th  and  2flth  September 
864  and  registered  11th  September  1866. 
In  it  they  sought  an  accounting  of  the 
intromissions  or  Muir,  who  died  on  16th 
March  1003,  and  his  trustees  with  the  trust 
estate  constituted  by  the  said  antenuptial 
marriage  contract,  to  the  fee  of  which  thev 
were  entitled,  and  to  recover  £1(XX)  or  such 
sum  as  should  be  found  to  be  the  balance 
due  on  such  accounting. 

The  defenders,  inter  alia,  pleaded — "All 
parties  interested  not  having  been  called, 
the  action  should  be  dismissed." 

Certain  accounts  were  produced  by  the 
defenders  and  objections  to  these  were 
stated  by  the  pursuers.  Of  these  objections 
the  following  alone  came  to  be  of  import- 
ance:— "(Objection  III)  The  account  pro- 
duced shows  that  the  trustees  under  the 
said  marriage  contract  lent  certain  of  the 
trust  funds  on  deposit-receipts  with  the 
following  colonial  banks,  viz.,  The  City  of 
Melbourne  Bank  (now  the  Melbourne  Assets 
Company),  the  Australian  Joint  Stock 
Bank,  and  the  New  Oriental  Bank.  The 
said  loans  were  not  such  as  the  trustees 
were  entitled  or  authorised  to  make  either 
at  common  law  or  under  the  Trusts  (Scot- 
land) Amendment  Act  1884,  neither  were 
they  within  the  powers  conferred  by  the 
investment  clause  in  the  said  man-iaxe 
contract.  Persons  who  lent  money  to  the 
said  colonial  banks  received  no  security  for 
repayment  of  their  advances,  and  the  said 
trustees,  including  in  particular  the  late 
James  Muir,  in  so  lending  out  the  funds 
of  the  trust  estate  committed  a  breach  of 
trust.  The  sums  so  invested  have  been 
partially  lost  through  the  failure  of  the 
said  banks  to  meet  the  said  deposits  as 
they  fell  due,  and  the  pursuers  claim  that 
they  are  entitled  to  have  the  accounts 
re-stated  so  as  to  credit  the  trust  estate 
as  at  the  date  of  Mr  Sim's  death,  viz.,  10th 
January  1807,  with  the  face  value  of  the 
amount  of  the  deposits.  .  .  ." 

The  power  of  investment  conferred  by 
the  marriage  contract  was  in  the  following 
terms: — "And  they  authorise  the  before- 
named  trustees,  if  they  see  cause,  to  invest 
the  trust  funds  on  heritable  or  good  personal 
security  for  the  purposes  foresaid,  declar- 
ing that  in  so  investing  and  lending  the 
trust  funds  the  trustees  shall  not  incur  any 
personal  responsibilities." 

On  20th  March  1006  the  Lord  Ordinary 
(Salvbsbn)  pronounced  the  following  in- 
terlocutor : — "  Repels  in  hoc  statu  the  first 
and  .  .  pleas -in -law  stated  for  the  de- 
fenders :  Repels  the  third  objection  for  the 
Sursuers  to  the  accounts  of  the  late  James 
[uir  as  trustee  under  the  marriage  con- 
ti-act  between  Mr  and  Mrs  Sim,  libelled  in 
the  summons:  Appoints  the  case  to  be 
enrolled  for  further  procedure :  Grants 
leave  to  reclaim." 

Opinion. — "The  pursuers  of  this  action 
are  the  children  of  the  marriage  between 
John  Sim  and  his  wife  Mrs  Christina  Sim, 
and  are  the  fiars  of  certain  estate  settled 
under  a  contract  of  marriage  entered  into 
by  their  parents.  The  income  of  the  pro- 
perty so  settled  was  payable  to  Mrs  Sim 
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during  her  lifetime,  and  on  her  destii  to  her 
husband,  and  the  capital  was  directed  to  be 
paid  for  behoof  ot  the  children  of  the 
marriage  equall;^  on  their  seyeraUy  attain- 
ing twenty-one  years  of  age.  They  are 
now  all  major. 

"The  defenders  are  the  trustees  of  the 
late  Mr  James  Muir,  who  was  one  of  the 
trustees  appointed  by  the  marriage-con- 
tract. The  pursuers  aver  that  from  1802 
he  acted  as  sole  trustee.  The  other  trus- 
tees accepted  office  under  the  contract,  but 
there  is  no  information  in  the  pleadings  as 
to  when  they  died  or  resigned  or  otherwise 
ceased  to  act. 

"The  defenders  have  lodged  accounts  of 
the  intromissions  of  Mr  James  Muir  from 
20th  January  1887  until  11th  November 
1906.  The^  explain  that  prior  to  that  date 
Mr  John  Sim,  the  pursuers'  father,  managed 
the  whole  estates  as  the  factor  on  the 
trust,  and  that  they  have  no  materials 
from  which  to  make  up  any  account  during 
that  period.  This  would  not  be  a  sufficient 
answer  but  for  the  fact  that  no  question 
is  raised  as  regards  revenue  (to  the  whole 
of  which  Mr  John  Sim  was  entitled),  and 
that  the  only  loss  of  capital  on  which  the 

gursuers  condescend  amounts  to  £1.S0,  10s. 
i.,  which  is  all  accounted  for  by  the  objec- 
tion which  they  raise  to  the  investment  of 
trust  money  on  deposit-receipts  of  certain 
Australian  banks.  This  objection  seems, 
accordingly,  to  be  the  only  substantial 
matter  in  dispute  between  the  parties,  and 
I  gather  that  on  its  being  decided  all  other 
matters  may  readily  be  aidjusted. 

"Before  I  deal  with  the  merits  of  the 
case  I  must  notice  two  arguments  which 
were  addressed  to  me  by  the  defenders. 
The  first  was  in  support  of  their  plea  of  all 
parties  not  called.  This  is  an  equitable 
plea  which  it  niav  be  proper  to  sustain  in 
cases  where  a  defender  suffers  a  plain  dis- 
advantage by  other  defenders  not  being 
called  wno  know  more  of  the  transaction 
out  of  which  the  dispute  arises,  and  there- 
fore may  be  able  to  state  defences  which 
are  unknown  to  the  actual  defender.  Here 
no  circumstances  of  that  kind  are  averred. 
It  does  not  even  appear  that  there  were 
any  other  trustees  than  Mr  Muir  who 
authorised  the  investment  of  the  trust 
money  in  the  deposit-receipts  challenged, 
and  it  is  certain  that  Mr  Muir  was  at  all 
events  one  of  the  trustees  who  did  so. 
Even  if  I  had  thought  there  was  a  prima 
f/tcie  reason  why  the  representatives  of  the 
co-trustees  should  be  called  along  with  the 
present  defender,  the  case  of  Croakery  v. 
GUmour's  Trustees,  17  B.  897,  would  form  a 
serious  obstacle  to  my  ^ivin^  effect  to  the 
plea.  As  I  read  the  decision  in  that  case  it 
proceeds  upon  the  footing  that  in  all  cases 
where  a  defender  is  liable  in  aolidutn  in 
respect  of  a  delict  or  quasi  delict  the 
pursuer  is  entitled  to  proceed  against  him 
alone  even  although  there  may  have  been 
others  who  acted  along  with  the  defender 
and  against  whom  the  defender  might  have 
a  right  of  relief.  The  law  so  laid  down 
may  sometimes  operate  very  harshly,  and 
in  a  suitable  case  where  a  defender  was 
being  sued  alone  with  the  object  of  shield- 


ing others  who  were  equally  responaUc 
I  think  it  might  well  be  reconadned 
The  averments  of  parties  in  this  em. 
however,  disclose  no  such  state  of  mattas.' 

"...  [His  Lordship  hert  dealt  wi& 
another  pteo.]  .  .  . 

"The  pursuers'  case  -with  regard  to  \bt 
deposit-receipts  is  that  they  w^ere  knas 
upon  personal  credit  without  security,  aai 
that  they  were  uUra  virea  of  the  trustees. 
The  defenders  admit  that  they  were  jm 
such  investments  as  the  trustees  wo* 
entitled  to  make,  either  at  conuDon  hn 
or  under  the  Trusts  Act  18^,  but  they  mj 
that  they  were  within  the  powers  cmiKRcd 
by  the  investment  clause  of  the  mairiaac 
contract.    There  is  no  averment  of  n^- 

fence,  and  therefore  the  sole  questi<Mito 
ecision  is  whether  the  trustees  in  fend- 
ing money  to  the  banks  mentioned  as 
d^x>sitrreceipt  were  guilty  of  a  bioaeh  at 
trust. 

"  The  investment  clause  in  the  taarriagt- 
contract  is  in  these  terms : —  .  .  .  [qtuta 
clause  supra]  .  .  .  The  question  is  thns 
whether  a  loan  to  a  bank  on  deposit-receipt 
at  a  time  when  the  bank  vra.s  in  good  repute 
could  be  described  as  an  investment  on  j^ocri 
personal  security. 

If  the  question  were  open  I  think  modi 
inight  be  said  for  the  view^  that  such  a  loaii 
was  not  a  loan  on  security  at  all.  In  lealirr 
it  is  a  loan  on  the  personal  credit  of  U^ 
borrower.  But  the  same  xui^ht  be  said  d 
a  loan  by  a  hank  on  a  casti-ci«dit  bond 
where  several  persons  are  joined  with  tfae 
principal  debtor  to  guarantee  payment  ri 
the  debt.  Such  a  loan  Tvould  properly  be 
described  as  one  on  personal  security,  but 
it  is  simply  a  loan  on  the  personal  credit  id 
those  wno  subscribed  the  oond,  and  itdoM 
not  alter  the  qiiality  of  the  investment  that 
the  persons  who  are  bound  for  the  debtait 
more  than  one.  The  pursuers  made  tbe 
further  suggestion  that  a  loan  of  monej 
was  not  a  loan  on  personal  security  uukx 
personal  property  had  been  pledged  in 
security.  1  ao  not  think  so.  A  loan  on 
security  of  moveable  property  is  not  a  loan 
on  personal  seciu-ity  in  tne  comnion  accep- 
tation of  that  phrase,  although  it  would  do 
doubt  be  so  if  the  borro-wer  was  afeo 
personally  bound  for  repayment  of  the 
loan. 

"  In  my  opinion,  however,  the  question  it 
no  longer  open  so  far  as  the  Outer  House  fe 
concerned.  It  'n  as  carefully  considered  and 
decided  by  Lord  Praser  in  the  case  of  Lamb 
V.  CocJirane,  20  S.L.R.  ©75.  The  trustees 
there  were  directed  to  invest  the  trnst 
estate  '  on  such  security,  heritable  or  per 
sonal,  or  in  such  stocks  as  they  shall  think 
fit.'  They  invested  it  by  taking  an  assigna- 
tion to  a  bond  granted  by  a  heritable  secu- 
rity company  or  limited  liability  -which  was 
in  ^ood  credit  at  the  date  of  investment,  but 
which  afterwards  went  into  liquidation. 
After  a  full  argument  Lord  Fraaer  held 
'that  trustees  authorised  to  lend  on  per 
sonal  security  are  entitled  to  lend  on 
personal  bond  to  a  person  reputed  solvent 
at  the  time  of  the  transaction.  In  the  note 
to  his  interlocutor  Lord  Fraser  reviewed 
the  prior  authorities,  including  an  ofnnioD 
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to  the  contrary  expressed  by  Lord  M'Laren 
in  the  Treatise  on  Wills  and  Succession, 
and  he  concludes  as  follows: — 'The  word 
**  security,"in  short,  has  obtained  a  meaning 
'when  coupled  with  the  word  "personal 
different  from  its  common  acceptation,  and 
a  clause,  therefore,  authorising  a  loan  upon 
real  or  personal  security  may  mean  upon 
the  security  of  real  estate  or  upon  the 
security  of  personal  obligation.' 

"  Further  on  the  same  Lord  Ordinary 
savs — '  A  deposit  with  a  bank  which  under- 
takes to  repay  money  on  demand  or  after  a 
certain  interval  is  a  loan  upon  personal 
security,  the  creditor  having  the  limited 
or  unlimited  liability  of  the  shareholders 
in  the  bank  for  repayment  of  their  money. 
Now  it  can  hardly  be  contended  that  trus- 
tees commit  a  breach  of  trust  when  they 
deposit  the  trust  funds  (which  they  are 
authorised  to  lend  on  personal  security) 
with  the  banks;  and  if  this  be  the  case, 
wherein  is  the  difference  between  a  deposit 
^^ith  any_  of  the  Scottish  banks  and  a 
deposit  with  a  property  investment  com- 
pany.* What  holds  good  with  Scottish 
banks  must  apply  to  Australian  banks,  the 
only  possible  difference  being  as  to  the 
credit  of  the  respective  institutions,  a  ques- 
tion which  is  not  raised  in  this  case. 

"The  next  case  in  point  of  time  which 
was  cited  was  that  of  morriaon  v.  Allan,  23 
S.L.R.  848.  The  investment  clause  there 
was  as  follows — 'Our  trustees  shall,  with 
all  convenient  speed,  invest  the  said  sum  of 
£1500  sterling  on  bond,  heri  table  or  personal, 
railway  debentures,  bank  stock,  or  other- 
wise.' In  commenting  on  this  clause  Lord 
Shand  said — 'It  is  to  oe  noticed  that  this 
clause  does  give  very  wide  powers  of  invest- 
ment, which  may  be  even  on  personal 
security  alone.'  The  actual  loan  was  on 
heritable  security,  which  proved  insu£Ei- 
cient,  but  the  lender  stated  that  he  relied 
upon  the  personal  obligation  as  being  of 
considerable  value.  After  narrating  the 
facts.  Lord  Shand  continued — '  Now,  under 
all  the  circumstances,  was  the  trustee  who 
was  able  to  lend  upon  personal  bond  not 
entitled  to  lend  on  heritable  securitv?' 
The  inference  from  that  passage  is  tliat 
Lord  Shand's  opinion  concurred  with  that 
of  Lord  Eraser  as  to  the  meaning  to  be 
put  on  a  power  to  invest  on  personal 
security.  It  was,  however,  unnecessary  to 
pronounce  a  decision  to  that  effect  in  that 
case. 

"In  Ritchie  v.  Ritchie,  15  B.  1086,  the 
matter  was  expressly  decided  in  the  Inner 
House.  The  trustees  were  empowered  to 
invest  the  trust  funds  'in  any  of  the 
Government  securities,  or  upon  heritable 
security  in  Scotland,  or  in  such  other  way 
or  in  such  other  securities  as  my  trustees 
shall  think  proper.'  The  trustees  lent  a 
sum  of  money  to  the  Scottish  Amicable 
Heritable  Securities  Company,  Limited. 
There  was  no  security  for  repayment 
except  the  personal  obligation  of  the  bor- 
rower, and  Lord  M'Laren  held  that  this 
investment  was  within  their  powers.  His 
judgment  was  unanimously  affirmed  by  the 
Second  Division  on  this  point.  The  argu- 
ment which  was  submitted  to  the  Inner 


House  with  regard  to  this  investment  was 
that  it  was  a  mere  loan  at  interest,  which 
the  creditor  was  obliged  to  leave  three 
years  with  the  debtor.  It  could  not  even 
be  called  a  loan  on  personal  security,  for 
that  expression  involved  not  the  mere  per- 
sonal obligation  to  the  debtor  but  his 
personal  obligation  fortified  by  some 
security.  This  argument  was  one  of  those 
rejected  by  the  Court. 

"The  question  arose  again  in  the  case  of 
MacKinnon  (Miller' 8  Factor)  v.  Knox,  14 
R.  22,  15  R.  (H.L.)  83.  The  decision  did 
not  touch  the  point  in  either  Court,  the 
finding  of  the  Ix>rd  Ordinary  being  to  the 
effect  that  the  loan  was  made  on  unsub- 
stantial and  insufficient  security  according 
to  the  law  and  practice  of  trusts  administra- 
tion. If,  however,  the  loan  had  been  ultra 
'mrea  it  would  not  have  been  necessary 
to  have  considered  the  sufficiency  of  the 
security.  In  the  House  of  Lords,  Lord 
Watson,  after  quoting  the  investment 
clause  which  empowered  the  trustees  to 
lend  out  the  funds  of  the  trust  '  on  such 
security,  heritable  or  personal,  as  they  may 
think  proper,'  said  —  'Power  to  lend  on 
personal  security  has  been  held  in  Scotland 
to  include  lending  on  personal  ci-edit.'  If 
he  had  been  of  opinion  that  that  was  not 
so,  nothing  more  would  have  been  required 
for  the  decision  of  the  case,  as  the  loan  in 
question  was  one,  as  Lord  Watson  himself 
said,  '  upon  no  further  security  than  the 
personal  guarantee  of  two  individuals, 
whose  ability  to  repay  was  dependent  upon 
the  vicissitudes  of  trade.'  The  true  ground 
of  the  decision  in  that  case,  however,  I  take 
to  be  that  the  transaction  complained  of 
was  not  a  bona  fide  investment  of  the  trust 
funds,  but  an  accommodation  to  the  bor- 
rower to  enable  him  to  buy  certain  pro- 
perty belonging  to  the  trust.  In  other 
words,  the  loan  was  not  upon  personal 
security,  which  the  trustees  had  reason  to 
believe  was  good  and  sufficient  at  the  time 
when  the  loan  was  made,  and  they  were 
thus  liable  to  replace  the  lost  money  upon 
the  ground  of  negligent  administration  of 
their  office. 

"  On  these  authorities  I  have  come  to  the 
conclusion  that  the  trustees  here  acted 
within  their  powers.  But  another  argu- 
ment was  maintained  by  the  pursuers, 
founded  upon  the  opinion  of  Lord  Watson 
in  Knoai's  case,  to  the  effect  that  the  trustees 
were  not  entitled  to  lend  money  on  per- 
sonal obligation  so  long  as  it  was  possible 
for  them  to  obtain  a  pledge  of  heritable  or 
moveable  property.  Lord  Watson's  dicta 
on  this  subject  are,  however,  obiter,  and  I 
find  that  Lord  Fitzgerald  guards  himself 
against  being  held  to  concur  in  certain  of 
the  propositions  which  Lord  Watson  had 
laid  down,  and  which  in  his  judgment  were 
not  necessary  for  the  decision  of  the  case. 
Nor  do  I  find  that  these  dicta  received  any 
countenance  from  the  reported  opinions  of 
the  Lord  Chancellor  and  Lord  Macnaghten, 
who  based  their  judgment  on  the  same 
grounds  as  the  Lord  Ordinary.  I  think, 
therefore,  that  the  dicta  in  question 
must  be  considered  with  reference  to  the 
facts  of  the  particular  case  under  considera- 
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tion,  and  are  not  capable  of  general  applica- 
tion. I  do  not  suppose  that  it  wovild  ever 
be  afiBrmed  that  trustees  could  not  get 
money  lent  on  heritable  security  if  they 
were  to  take  a  slightly  lower  rate  of  interest 
than  the  market  rate.  There  would  there- 
fore be  no  object  in  giving  trustees  the 
'  power  to  lend  upon  heritable  or  personal 
security,  nor  do  I  think  there  is  any 
authority  for  holding  that  such  words  are 
to  be  reaia,  not  as  giving  alternative  powers 
of  investment,  but  as  if  the  word  'heritable ' 
was  followed  by  '  or  failing  their  being  able 
to  obtain  heritable  security,  then  they  shall 
be  authorised  to  lend  on  personal  security.' 
There  is  no  suggestion  of  such  a  limitation 
in  the  older  authorities,  which  I  think  I 
must  follow." 

The  pursuers  reclaimed,  and  argued — The 
Lord  Ordinary  had  held  that  personal 
security  was  equivalent  to  personal  obli- 
gation ;  but  any  money  lent  implied  an 
obligation  to  repay,  and  therefore,  accord- 
ing to  the  Lord  Ordinary,  was  lent  on 
personal  security.  Personal  security  meant 
something  more  than  mere  personal  obli- 
gation or  credit,  a'right  by  preference  or 
diligence,  an  assignation  to  personal  pro- 
perty; at  lowest  it  implied  one  or  more 
persons  to  fall  back  on  as  debtor  if  the 
original  debtor  failed  to  meet  his  obliga- 
tion. Thus  a  promissory-note  was  not  a 
security  but  a  voucher — Bow  v.  Spankie, 
June  1,  1811,  F.C.  There  were  dicta  to  the 
efiFect  that  a  personal  obligation  was  not 
a  security— CZarA;  and  Others  v.  West  Calder 
CHI  Company  and  Others,  June  30,  18^ 
9  R.  1017,  L.-P.  Inglis,  at  p.  1024,  19  S.L.R 
757;  and  in  Graham  &  Company  v.  Roe- 
bum  &  Verel,  November  7,  1895,  23  R.  84, 
Lord  M'Laren,  at  p.  89,  33  S.L.B.  61.  As 
to  the  cases  referred  to  by  the  Lord 
Ordinary — Lamb  v.  Cochran  and  Others, 
March  23,  1883,  20  S.L.R.  575— the  decision 
of  Lord  Fraser  that  authority  to  trustees 
to  lend  on  personal  security  entitled  them 
to  lend  on  personal  bond  to  a  person 
reputed  solvent  was  not  necessary  to  de- 
cide that  case.  Moreover,  it  proceedai  on 
a  misunderstanding  of  a  dictum  of  Lord 
Moncreiff  in  Selon  v.  Dawson,  December  18, 
1841,  4  D.  310,  at  p.  328.  In  Morrison  and 
Others  v.  Allan  (Oerrard's  Trustee),  July 
14,  1886,  23  S.L.R.  846,  no  question  as  to 
the  meaning  of  personal  security  was 
raised.  A  mere  inference  had  been  drawn 
by  the  Lord  Ordinary  from  a  dictum  of 
Lord  Shand.  The  power  to  the  trustees 
in  Ritchies  v.  Ritchie'*  Trustees,  July  20, 
1888,  15  R.  1086,  25  S.L.R.  514,  included  the 
words  "or  in  other  such  way,"  which  did 
not  occur  here.  In  Millar's  Factor  v. 
Millar's  Trustees,  November  2,  1886,  14  R. 
22,  24  S.L.R.  355,  reported  in  House  of  Lords 
*itb  nomine  Knox  v.  Mackinnon,  August  7, 
1888,  15  R.  (H.L.)  83,  25  S.L.R.  572,  no  ques- 
tion was  raised  or  decided  as  to  a  personal 
security,  and  the  dictum  of  Lord  Watson 
had  no  foundation  other  than  Lamb  {cii. 
supra).  (2)  Even  if  personal  security  meant 
mere  personal  obligation,  "  trustees  who 
make  a  permanent  loan  on  that  footing," 
i.e.,  personal  security,  "must  in  my 
opinion,  if  any  loss  results  from  it,  justify 


their  action  by  showing  that  no  safer  in- 
vestment was  open  to  them" — Knox  v. 
Mackinnon  (cit.  supra).  Lord  Watson,  at 
p.  86  of  15  R.  (H.L.).  The  trustees  here 
could  not  show  that. 

Argued  for  the  defenders  (resp>ondents)— 
Authority  to  invest  on  "personal  security" 
included  the  deposit-receipts  in  question. 
If  the  phrase  used  had  been  "  naoveable 
security  "  it  might  have  gfiven  colour  to  the 
idea  that  there  should  be  corporeal  move- 
ables as  security,  but  the  phrase  used  was 
"personal  security."  Personal  security 
meant  personal  obligation — Lamb  v.  Coch- 
ran Idt.  supra)  and  other  cases  cited  by 
the  Lord  Ordinary.  Reference  w^as  also 
made  to  Breatcliff  and  Others  v.  Bramtbifi 
Trustees,  January  11,  1887,  14  R.  307,  2t 
S.L.R.  23S.  This  seemed  to  be  beyond 
dispute  In  England— ^or6e«  v.  Rosa.  1788, 
2  Cox  113  and  2  Bro.  C.C.  430 ;  Pickard 
V,  Anderson,  L.R.  13  Eq.  608;  in  re 
Rayner,  [1904]  1  Ch.  176 ;  Lewiu  on  Trusts 
(11th  edition),  p.  3434;  Williams  on  Exe- 
cutors (10th  edition),  vol.  2,  p.  1447.  (2) 
Even  if  the  construction  put  upon  their 
power  of  investment  by  the  trustees  were 
wrong  they  had  acted  in  bona  fide,  and 
in  the  circumstances  were  not  responsible 
for  any  loss—  Warren's  Judicial  Factor  v. 
Warren's  Executrix,  June  4,  1908,  5  F.  800^ 
40  S.L.R.  653. 

At  advising — 

Lord  Ktllachy — In  this  case  the  ques- 
tion is  whether  the  defenders,  who  are 
testamentary  trustees  and  have  power  to 
invest  the  trust  funds  "on  heritable  or 
good  personal  security,"  are  personally 
liable  for  loss  sustained  on  deposits  made 
by  them  with  certain  colonial  banks,  incor- 
poi'ated,  as  it  appears,  under  certain  colonial 
statutes,  but  which  were  sometime  ago 
forced  to  compound  with  their  creditors. 

There  is  no  doubt  that  the  deposits  in 
question  were  "investments"  in  tnc  eenae 
of  the  power.  That  is  not  disputed,  and 
was  indeed  expressly  decided  in  the  case  of 
Ritchie  (15  R.  1086)  referi-ed  to  by  the  Lord 
Ordinary.  Neither  are  the  investments 
impeached  as  improvident.  It  is  not  sug- 
gested that  the  banking  companies  were 
otherwise  than  in  good  credit,  or  that  the 
investments  were  not  sufiBciently  good  of 
their  class.  The  question  is  one  entirely  of 
power,  and  depends  on  the  meaning  of  the 
expression  "personal  security"  as  used  in 
the  settlement. 

It  is  clear  that  if  that  expression  covers 
only  investments  made  on  the  secimty  of 
personal  property  the  deposit  was  uUm 
vires.  On  the  other  hand,  if  the  expression 
means  or  covers  security  depending  on  per- 
sonal obligation  thedepositisclearlyenough 
good,  for  it  at  least  involved  the  personal 
obligation  of  the  borrower,  which  was  in 
each  case  the  banking  company,  and  no 
distinction  is  possible  between  the  personal 
obligation  of  one  person  and  the  personal 
obligation  of  several.  The  addition  of  other 
obligants,  directly  or  indirectly,  may  affect 
the  value  of  the  security  but  not  its  charac- 
ter. The  security  constituted  by  the  per> 
sonal  bond  of  A  is  just  of  the  same  charac- 
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teras  that  constituted  by  the  personal  bond 
or  bonds  of  A,  B,  and  C.  Nor  is  it  of  a  dif- 
ferent character  although  it  should  be  also 
fortified,  say,  by  assignations,  duly  inti- 
mated, to  debts  or  obligations  due  to  A  by 
B,  O,  or  D. 

The  question  therefore  is,  whether  "per- 
sonal security"  means  and  covers  only  a 
security  constituted  by  way  of  real  right 
over  moveable  property?  And  to  that 
question  an  afBrraative  answer  does  not 
appear  to  me  to  be  possible. 

For  one  thing  I  do  not  quite  follow  how 
a  security  can  be  called  "personal"  which, 
as  regards  the  nature  of  the  right  conferred 
by  it,  is  real,  and  which  is  only^  personal  in 
the  sense  that  the  subject  of  it  consists  of 
moveable  property.  JPurlher,  it  seems  to 
nae  that  if  from  the  category  of  "personal 
securities"  there  are  to  be  excluded  all 
securities  depending  on  personal  obligation 
as  distinguisned  from  real  right,  two  things 
would  follow,  each  of  which  would  be  con- 
trary to  all  received  ideas.  In  the  first 
place,  the  category  would  be  confined  to  a 
very  limited  class  of  securities,  viz.,  pledges 
of  corporeal  moveables — a  class  of  securities 
■which  are  hardly  in  practice  within  the 
range  of  investment  at  all.  In  the  next 
place  it  would,  on  the  other  hand,  fail  to 
cover  a  class  of  securities  its  extension  to 
which  has  never  been  questioned,  viz.,  loans, 
say,  upon  assigned  policies  of  insurance,  or 
upon  collateriu  obligations  by  third  parties 
bound  as  co-principals  with,  or  as  cautioners 
for,  the  primary  debtor. 

Apart  therefore  from  authority,  I  should 
be  quite  prepared  to  concur  with  the  Lord 
Ordinary  s  judgment;  but  I  ra&j  add  that 
I  think  it  is  clear  that  the  point  in  question 
is  settled  in  England  in  the  defenders' 
favour,  and  has  long  been  so,  and  that  it  is 
also  so  settled  in  Scotland,  if  not  quite 
expressly,  at  least  by  necessary  implication. 
I  refer  in  particular  to  the  Scotch  cases 
cited  by  the  Lord  Ordinary,  and  as  regards 
the  English  rule  to  Lewin  on  Trusts,  p. 
317  (8th  edition),  and  to  the  cases  there 
cited,  which  seem  fairly  conclusive. 

Lord  Stobmonth  Dabling,  Lord  Low, 
and  the  Lord  Justice-Clbbk  concurred. 

The  Court  refused  the  reclaiming  note 
.  and  adhered  to  the  interlocutor  reclaimed 
against. 

Counsel  for  the  Pursuers  (Reclaimers) — 
A.  B.  Brown.  Agents— Alex.  Morison  & 
Company,  W.S. 

Counsel  for  the  Defenders  (Respondents) 
—Hunter,  K.C.— Chapel.  Agents— Bruce 
&  Black,  W.S. 


Thursday ,  July  19. 

FIRST    DIVISION. 

[Sheriff  Court  at  Inverness. 

WARRAND  V.  WATSON  AND  OTHERS. 

{See  ante  December  14,  1905,  42  8.L.R. 
252,  7  F.  253). 

Fishings  —  SiUmon-Piahinp  —  Trespass  — 
Parties  Nomintdly  Fishvng  for  Trout — 
Facts  Held  Sufficient  to  Warrant  Inter- 
dict. 

A  pro  indiviso  proprietor  of  salmon- 
fishing  having  the  exclusive  right  on 
seven  out  of  every  eight  week  days, 
raised  an  action  of  interdict  against 
certain  persons,  the  townsmen  of  a 
town  which  was  the  other  pro  indiviso 
proprietor  of  the  salmon-fisning  having 
the  exclusive  ri^ht  on  the  eighth  day 
and  which  exercised  its  right  by  leaving 
it  open  to  the  townsmen,  to  have  them 
prohibited  from  unlawfully  trespassing 
on  his  fishing.  Th9  defenders  averred 
that  they  were  fishing  for  brown  trout, 
which  class  of  fishing  was  in  fact  open 
to  them. 

Interdict  granted  where  it  was 
established,  though  no  salmon  had  ac- 
tually been  taken,  that  the  defenders  (1) 
had  made  no  difference  in  their  method 
of  fishing  on  the  days  when  they  were 
not  entitled  to  fish  for  salmon,  and  (2) 
had  used  minnow-tackle  or  large  sized 
flies  (though  not  technically  salmon 
flies),  and  (3)  had  fished  in  the  months  of 
August  and  September,  months  when, 
broadly  speaking,  only  salmon  and  sea 
trout  are  taken  with  the  rod. 
This  case  is  reported  ante  ut  supra. 

Captain  Redmond  Bewley  Warrand  of 
Bught,  residing  at  Ryefield  House,  Conon- 
bridge,  pro  indiviso  proprietor  of  the 
salmon-fishings  on  the  river  Ness  from  the 
Stone  of  Clachnahagaig  to  the  sea,  with 
exclusive  right  on  seven  out  of  every  eight 
week  days,  having  brought  an  action  to 
interdict  Donald  >Vatson,  fishing  tackle 
maker,  Inglis  Street,  Inverness,  and  others, 
indwellers  of  Inverness,  the  other  pro 
indiviso  proprietor  having  exclusive  right 
on  the  eighth  day,  which  right  it  left  open 
to  its  indwellers,  from  unlawfully  trespass- 
ing on  his  fishing,  the  defenders  averred, 
inter  alia,  that  tney  were  not  unlawfully 
trespassing  on  the  fishing  but  were  fishing 
for  brown  trout,  which  fishing  it  was  not 
questioned  was  open  to  them. 

On  14th  December  1905,  the  case  having 
been  appealed  from  the  Sheriff,  the  First 
Division  allowed  a  proof,  which  was  led 
before  Lord  M'Laren  on  21st  March  1908. 
The  nature  of  the  evidence  adduced  appears 
from  his  Lordship's  opinion  infra. 

At  a  hearing  on  the  evidence,  argued  for 
the  pursuer — iTout-flshing  was  not  an  inde- 
pendent right — Rankine  on  Landownership, 
p.  508 — and  must  be  exercised  subordinately 
to  the  higher  right  of  salmon-fishing.  Any 
reasonable  apprehension  of  an  invasion  of 
the  pursuer's  rights  justified  an  application 
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for  interdict.  The  proof  established  that 
the  right  was  likely  to  be,  if  indeed  it  had 
not  actually  been  infringed,  for  the  trout- 
flshing  was  merely  an  excuse.  That  was 
shown  by  the  same  method  of  Ashing  being 
always  used,  the  tackle  employed,  and  the 
season  of  the  year. 

Argrued  for  the  defenders— In  only  one 
of  the  cases  referred  to  on  record  had  a 
salmon  been  actually  caught.  Therefore 
the  onus  lay  on  the  pursuer  to  prove 
that  each  respondent,  had  been  endeavour- 
ing though  unsuccessfully  to  take  fish 
of  the  salmon  kind.  This  he  had  failed 
to  do,  for  the  bulk  of  the  evidence 
established  the  fact  that  brown  trout  of 
large  size  and  in  numbers  sufficient  to 
attract  anglers  were  taken  in  the  river 
throughout  the  season.  The  evidence  as 
to  tackle  was  extremely  vague,  owing  to  the 
fact  admitted  by  the  pursuer's  chief  witness 
that  he  had  regarded  all  fishing  whether 
for  trout  or  salmon  on  any  other  day  than 
that  "eighth  lawful  day"  on  which  the 
townsmen  had  right  to  fish  for  salmon,  as 
unlawful.  The  respective  rights  of  salmon 
and  trout-fishing  were  defined  in  Somer- 
villev.  Smith,  December  22, 1850,  22  Dunlop 
279,  per  Lord  Colousay  287.  The  pursuer 
had  tailed  to  establish  a  case  for  granting 
interdict  as  sought. 

At  advising— 

Lord  M'Laben — In  this  action  the  com- 
plainer  claims  to  interdict  the  respondents 
from  interfering  with  his  rights  as  heritable 

?roprietor  of  fishings  in  the  Ness.  The 
'own  Council  of  Inverness  hold  a  jtro 
indiviao  right  of  salmon-fishing  along  with 
the  compiainer,  but  as  their  right  is 
limited  to  one-eighth  of  the  salmon  fishing 
estate,  by  an  arrangement  which  is  still  in 
force  the  Town  Council  have  the  exclusive 
right  of  fishing  within  the  territorial  limits 
of  the  fishing  right  on  every  lawful  eighth 
day,  while  the  compiainer  by  the  agreement 
has  the  exclusive  right  of  fishing  on  _  the 
remaining  seven  out  of  each  period  of  eight 
lawful  days.  It  is  in  evidence  that  so  far 
as  regards  the  action  of  the  compiainer 
and  bis  tenants  this  agreement  has  been 
faithfully  observed. 

The  Town  Council  of  Inverness  has  not 
made  use  of  its  right  of  salmon-fishing  for 
purposes  of  profit,  but  has  left  the  flsning 
open  to  the  townsmen  for  their  amusement. 
In  so  doing  I  cannot  doubt  that  the  Town 
Council  was  entirely  within  its  rights, 
although  the  effect  or  what  they  have  done 
may  be  to  lessen  the  value  of  the  other 
seven-eighths  of  the  fishing  estate  to  the 
other  pro  indiviso  proprietor.  Captain 
Warrand  does  not  dispute  the  right  of  the 
inhabitants  of  Inverness  to  fish  tor  salmon 
on  each  eighth  day  which  has  been  ap- 
propriated 10  the  use  of  the  town.  The 
f round  of  action  is  that  the  respondents 
ave  fished  for  salmon  on  the  days  in 
which  the  exclusive  right  is  vested  in  the 
compiainer. 

The  respondents  ^ve  a  general  denial  to 
the  allegations  against  them,  but  the  sub- 
stance of  their  defence  is  that  on  the 
occasions  when  they  are  proved  to  have 


fished  on  the  Ness  in  apparent  contraven- 
tion of  the  complainers  rights  they  were 
only  fishing  for  trout. 

I  may  here  observe  that  the  law  does 
not  take  cognisance  of  anything  in  the 
nature  of  a  right  of  trout^-flshing  apart 
from  the  ownership  of  lands,  but  if  the 
respondents  were  in  a  position  to  prove 
that  they  had  in  good  faith  fished  only  for 
trout,  and  with  trouting  tackle,  from  the 
the  bank  lying  within  the  burgh  of  Invei^ 
ness,  their  defence  would  be  established, 
because  it  does  not  appear  that  the  Cor- 
poration of  Inverness  has  taken  any  action 
to  restrain  the  exercise  of  the  _right  of 
trout-fishing  from  their  banks.  Whether 
they  should  in  the  future  attempt  to  put  a 
restriction  on  their  right  during  the  salmon- 
fishing  season  is  a  matter  for  their  own 
consideration,  and  it  is  evident  that  such 
a  restriction  would  not  be  very  easily 
enforced. 

The  immediate  question  is,  what  is  the 
value  of  the  respondent's  defence  as  to 
trout-fishing?  On  this  subject  two  observa- 
tions are  su^ested  by  the  evidence.  First, 
if  the  parties  complained  of  are  proved  to 
have  fished  in  the  manner  ana  bv  the 
means  usually  employed  by  salmon-ushers 
in  the  locality,  they  do  not  displace 
the  allegation  of  infringement  of  the 
complainer's  rights  by  saying  that  they 
were  only  fishing  for  trout.  Secondly, 
it  is  in  evidence  that  during  the  salmon- 
fishing  season,  and  particularly  in  the 
months  of  August  and  September,  when 
the  complainer's  tenants  come  to  the 
Ness  for  sport,  there  has  been  a  practice  of 
indiscriminate  fishing  on  all  week  davs 
without  distinction,  to  the  injury  of  the 
complainer's  rights.  This  has  been  carried 
to  such  an  extent  that  the  complainer's 
tenants  have  demanded  and  received  from 
him  a  substantial  abatement  of  rent  od 
the  ground  that  their  sporting  rights  werr 
rendered  comparatively  valueless  through 
the  action  of  a  section  of  the  inhabitants  of 
Inverness  who  persist  in  the  practice  of 
indiscriminate  fishing. 

On  the  evidence  before  us  I  cannot  doubt 
that  the  compiainer  was  fully  justified  in 
resorting  to  legal  measures  for  the  protec- 
tion of  his  rights  against  the  persons  who 
can  be  proved  to  have  fished  in  his  waters 
for  salmon  without  a  title. 

The  application  for  interdict  is  directed 
against  fifteen  individuals.  After  a  pre- 
liminary hearing  of  the  case  a  proof  wu 
allowed  by  the  Court  and  taken  by  myself, 
and  was  thereafter  reported  to  the  Court 
At  the  hearing  on  the  evidence  the  coin- 
plainer  withdrew  the  complaint  against 
two  of  the  parties  and  moved  for  interdict 
against  the  others. 

I  may  here  observe  that  in  order  to 
support  an  application  for  interdict,  the 
compiainer  has  to  establish  such  action  on 
the  part  of  the  respondents  as  wUl  justify 
a  reasonable  apprehension  that  they  an 
going  to  interfere  with  his  rights.  The 
best  evidence  of  this  is  proof  tiiat  the 
respondents  have  exercised  the  art  of 
salmon-fishing  in  the  near  past,  and  in  a 
case  of  this  kind  I  should  be  unwilling  to 

Digitized  by  V^OOQIC 


Wanand  v.  Watson  and  Ors. 
July  19,  Z906. 


]       The  Scottish  Law  Reporter.—  Vol.  XLIII. 


801 


proceed  on  anything  short  of  the  best 
evidence.  But  it  is  not  necessary  to  prove 
in  each  case  that  salmon  were  actually 
taken ;  if  this  were  the  law  it  would  be 
very  difficult  ever  to  prove  a  case  for 
interdict  aeainst  infringers. 

As  regards  each  of  the  resymndents,  I  have 
examined  all  the  passages  in  the  evidence 
to  which  we  were  referred  by  counsel,  and 
have  also  considered  the  bearing  of  the 
evidence  hs  a  whole  on  each  case,  and  the 
excuses  which  were  offered  by  the  respon- 
dents who  gave  evidence  on  their  own 
behalf.  The  general  body  of  the  evidence 
is  to  this  effect — (first),  as  regards  these  re- 
spondents who  are  proved  to  have  been  in 
the  practice  of  fishing  the  Ness,  that  they 
made  no  difference  in  their  mode  of  Ashing 
on  the  days  when  they  were  not  entitled 
to  flsh  for  salmon ;  (second),  that  minnow 
tackle  or  flies  of  large  size  (though  not 
technically  salmon  flies)  were  used ;  (third), 
that  while  the  early  summer  months  are 
the  months  in  which  trout  are  taken,  these 
respondents  fished  in  the  months  of  August 
and  September,  when,  broadly  speaking, 
only  salmon  and  sea-trout  are  taken  with 
the  rod. 

I  do  not  think  there  would  be  any  advan- 
tage in  examining  the  evidence  as  to  each 
separate  act  of  nshing  which   has   been 

fi-oved  against  individual  respondents,  but 
may  say  that  in  my  examination  of  the 
evidence  I  have  given  the  benefit  of  a 
doubt  to  those  respondents  against  whom 
I  think  the  three  points  just  mentioned 
have  not  been  ail  established.  All  the 
persons  to  whom  I  propose  that  the  inter- 
dict should  be  made  to  apply  have  fished 
in  the  months  of  August  and  September 
on  days  that  are  not  open  to  the  public. 
They  nave  fished  in  a  manner  adapted  for 
the  taking  of  salmon,  and  so  far  as  I  am 
able  to  judge  have  fished  with  the  same 
tackle  and  lines  which  they  wei-e  in  the 
habit  of  using  on  days  when  salmon-fishing 
vFas  open. 

The  respondents  against  whom  I  propose 
that  interdict  should  be  granted  are  nine 
in  number,  viz.,  .  .  . 

The  Lord  Pbksidknt,  Lord  Kinneab, 
and  Lord  Pearson  concurred. 

The  Court  granted  interdict  against 
the  respondents  named  by  Lord  M'Laren. 

Counsel  for  the  Pursuer — Johnston,  K.C 
— D.  Anderson.  Agents— Skene,  Edwards, 
&  Garson,  W.S. 

Counsel  for  the  Defenders— Hunter,  K.C. 
—  Constable.  Agents  —  Morton,  Smart, 
Macdonald,  &  Prosser,  W.S. 


Friday,  July  20. 

FIRST   DIVISION. 

SMITH  (LIQUIDATOR  OP  THE  UNION 
CLUB,  LIMITED)  v.  EDINBURGH 
LIFE  ASSURANCE  COMPANY. 

LeoBe— Renunciation — Hypothec — Lease  at 
a  Yearly  Rent  for  a  Per%od  Beginning  at 
a  Martinmas  and  Terminating  at  a 
Whitsunday — Year  of  Lease  Current — 
Whether  Lmse  runs  from  Martinmas  to 
Martinmas  or  from  Whitsunday  to 
Whitsunday. 

A  let  certain  premises  to  B  "  for  the 
period  from  the  term  of  Martinmas 
1908  to  the  term  of  Whitsunday  1913." 
B  undertook  to  pay  a  yearly  rent  of 
£1000  "at  two  terms  in  the  year,  by 
equal  portions,  beginning  the  first 
term's  payment  ...  at  the  term  of 
Whitsunday  1904,  when  the  sum  of  £500 
will  be  payable  for  the  half-year  pre- 
ceding, and  the  next  term's  payment  of 
£500  at  Martinmas  thereafter,  and  so 
forth  half-yearly  and  termly  during 
the  ciu-rency"  of  the  lease.  B  having 
renounced  the  lease  as  at  Whitsunday 
1906,  a  question  arose  in  connection 
with  A's  right  of  hypothec,  whether 
the  year  01  the  lease  current  at  the 
date  of  renunciation  was  from  Martin- 
mas 1905  to  Martinmas  1006  or  from 
Whitsunday  1005  to  Whitsunday  1906. 

Held  that  the  lease  was  a  Martinmas 
to  Martinmas  lease,  and  that  A's  hypo- 
thec covered  the  rent  for  the  year  from 
Martinmas  1005  to  Martinmas  1006. 
Assignation  —  Cortvpany  —  Bankruptcy  — 
Assignation  of  Uncalled  Capital— Inti- 
matxon   of  Assignation — Statement   by 
Committee    of    Management    Made    at 
General  Meeting  that  Uncalled  Capital 
had   been  Assigned  in  Security— Suffi- 
ciency of  Intimation— Club. 

A  club  incorporated  under  the  Com- 
panies Acts  assigned   in  security  the 
uncalled  capital  on  its  shares,  issued 
and  to  be  issued.    A  statement  that  this 
had  been  done,  contained  in  a  report  by 
the    committee    of   management,    was 
read    by   the    secretary   at   a   general 
meeting   of    the   club,    hut    no   other 
intimation  was  given.     The  club  hav- 
ing   thereafter    gone    into_  voluntary 
liquidation,  the  assignee  claimed  a  pre- 
ference   qxwad    the    capital    assigned. 
Held  that  the  assignation  had  not  been 
validly  completed,  and  that  no  prefer- 
ence had  been  thereby  constituted  in 
the  assignee. 
On  28th  June  1906  Adam  Davidson  Smith, 
C.A.,  Edinburgh,  liquidator  of  the  Union 
Club,  Limited,  registered  under  the  Com- 
panies Acts  1862  to  1890,  pi-esented  under 
section  138  of  the  Companies  Act  1862  a 
petition  praying  the  Court  to  determine 
certain  questions  which  had  arisen  in  the 
voluntary   liquidation   of   the   said   Union 
Club,  Limited. 
The  petition  set  forth—" .  .  .  The  lia.bility 
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of  the  shareholders  was  limited,  and  the 
capital  of  the  Club  was  £10,000  divided  into 
10,000  shares  of  £1  each.  Prior  to  the  date 
of  the  resolution  to  wind  up,  hereinafter 
referred  to,  15s.  per  share  had  been  paid 
up  on  the  shares  issued  up  to  that  date. 
.  .  .  The  petitioner  entered  upon  the  duties 
of  his  office,  and  has  sold,  subject  to 
the  landlord's  hypothec,  as  the  same  may- 
be determined  as  after  mentioned,  the 
whole  furnishings,  &c,  in  the  Club,  which 
have  realised  a  sum  of  about  £1100  subject 
to  expenses.  He  also,  on  5th  June  1006, 
made  a  call  of  5s.  per  share  upon  the  con- 
tributories  of  the  said  Club,  payable  on  28th 
J\ine  1906,  and  he  anticipates  that  the  pro- 
ceeds of  this  call  will  amount  to  between 
£600  and  £700.  There  are  practically  no 
other  assets.  That  the  debts  of  the  Club, 
exclusive  of  the  claims  of  the  landlords  of 
the  premises  occupied  by  the  Club  herein- 
after referred  to,  may  be  estimated  at  £1420. 
Questions  have  been  raised  by  the  Edin- 
burgh Life  Assurance  Company,  the  land- 
lords of  the  premises  occupied  by  the  Club, 
claiming  a  preference  over  the  ordinary 
creditors  in  the  distribution  of  the  assete 
of  the  Club.  .  .  . 

"The  following  is  a  statement  of  the 
facts  out  of  which  the  gueationa  arise : — By 
lease  (1)  dated  17th  and!  18th  February  1896 
the  Club  leased  from  the  Assurance  Com- 
pany, from  the  term  of  Martinmas  1896  as 
i-egards  a  portion  of  the  premises,  and  from 
the  term  of  Whitsunday  1896  as  regards 
another  portion,  to  the  term  of  Whitsunday 
1906  in  each  case,  the  premises  No.  45  Han- 
over Street,  Edinburgh.  The  rent  under 
the  lease  was  £1000,  payable  half-yearly, 
and  the  landlords  were  also  bound  to 
expend  a  sum  of  £2600  on  structural 
alterations  and  repairs  necessary  for  the 
occupation  of  the  premises  as  a  club.  Bv 
minute  of  agreement  between  the  CluD 
and  the  Assurance  Company,  dated  25th 
February  and  4th  and  6th  March  1896  .  .  . 
the  Assurance  Company  agreed  to  advance 
a  further  sum  of  £1500  to  the  Club  to  be 
expended  on  these  alterations.  .  .  .  By 
lease  (2),  dated  18th  and  26th  November 
1903,  proceeding  on  the  narrative  of 
the  foregoing  Tease  (1)_  and  minute  of 
agreement,  and  that  'it  has  now  been 
arranged  between  the  parties  that  upon 
implement  and  performance  of  all  the 
prestations  of  the  said  lease  and  minute  of 
agreement  up  to  and  including  the  term  of 
Martinmas  1903,  the  said  lease  and  minute 
of  agreement  should  be  held  to  be  cancelled 
and  rescinded  in  all  the  terms  and  provi- 
sions thereof  as  at  the  said  term,  ana  that 
these  presents  should  be  entered  into  in 
substitution  thereof,'  the  said  Edinburgh 
Life  Assurance  Company  let  to  the  said 
Union  Club  Limited  the  same  premises, 
'  and  that  for  the  period  from  the  term  of 
Martinmas  1903  to  the  term  of  Whitsunday 
1913.'  On  the  other  hand  the  Club  bound 
themselves  '  to  pay  to  the  said  Edinburgh 
Life  Assurance  Company  and  the  said 
company's  assignees  the  yearly  rent  of 
£1000  for  the  said  premises,  and  that  at 
two  terms  in  the  year  by  equal  portions, 
beginning  the  first  term's  payment  of  the 


said  rent  of  £1000  at  the  term  of  Whitsun- 
day 19M,  when  the  sum  of  £500  will  be 
payable  for  the  half  year  preceding,  and 
the  next  term's  payment  of  £500  at  Martin- 
mas thereafter,  and  so  forth  half-yearly 
and  termly  during  the  currency  of  this 
lease,  with  a  fifth  part  more  of  each  term's 
payment  of  said  rent  of  liquidate  penalty 
in  case  of  failure,  and  the  interest  of  the 
said  rent  at  the  rate  of  five  per  centum  per 
annum  from  each  of  the  said  temas  of  i»y- 
ment  during  the  not  payment.'  By  tins 
lease  (2)  it  is,  inter  aha,  declared  '  that  in 
the  event  of  the  said  Union  Club  Limited 
for  any  reason  renouncing  their  tenancy  of 
the  premises  hereby  let  at  any  time  before 
the  term  of  Whitsunday  1911,  they  shall  bp 
bound  to  pay  to  the  said  Edinburgh  Lifp 
Assurance  Company  a  sum  of  £500  in  name 
of  penalty,  with  interest  thereon  at  the 
rate  of  five  per  centum  per  annum  from 
the  date  of  such  renunciation  until  pay- 
ment.' It  is  also  declared  by  the  said  lease 
that '  in  security  of  the  obligations  herebv 
undertaken  by  them  the  said  Union  Club 
Limited  hereby  assign  to  the  said  Edin- 
burgh Life  Assurance  Company  the  un- 
called capital  of  5s.  per  share,  payable  by 
the  shareholders  of  said  Club,  not  only  in 
respect  of  the  shares  of  £1  each  already 
issued  and  upon  which  the  sum  of  ISs. 
has  been  paid  or  has  become  payable, 
but  also  in  respect  of  shares  which  may 
yet  be  issued.'  This  assignation  the 
petitioner  avers  has  never  been  intim- 
ated to  the  shareholders  of  the  Club  .  .  . 

"  On  14th  March  1906  the  secretary  of  the 
Club  wrote  the  manager  of  the  Assuranre 
Company  intimating  that  the  Club  wouM 
give  up  at  Whitsunday  1906  the  premises 
leased  by  them  under  the  lease  (2).  On 
16th  March  1906  the  law-agents  of  the 
Assurance  Company  wrote  to  the  secretary 
of  the  Club  in  reply  pointing  out  that  bT 
such  renunciation  the  Club  became  liab^ 
for  the  above  penalty  of  £500,  and  intimat- 
ing to  him  the  rights  and  claims  which 
the  company  had  against  the  Club  undn 
the  lease  (2),  as  follows:— '(1)  The  fumitiue 
and  all  moveables  on  the  premises  fall 
under  the  landlords'  hypothec  in  security 
of  the  whole  of  the  current  year's  rent 
from  Martinmas  1905  to  Martinmas  lfiO& 
(2)  The  Club  is  liable  for  payment  of  the 
sum  of  £500  mentioned  above.  (3)  The 
company  has  a  claim  for  all  loss  of  rent  in 
respect  of  the  unexpired  period  of  the 
lease.  (4)  In  security  of  the  tenant's 
obligations  under  the  lease,  the  twcalled 
capital  of  the  Club  of  5s.  per  share  is 
assigned  to  the  company.  The  amount  of 
such  uncalled  capital  is,  it  is  understood, 
over  £600,  and  the  company  claims  a 
preferable  right  thereto.' 

"The  following  questions  have  accord- 
ingly ai-isen  between  the  petitioner  and 
the  Edinburgh  Life  Assurance  Company  :— 
(1)  Whether  the  Club  was,  under  the 
terms  of  the  lease,  entitled  to  renounce 
the  lease  at  any  time  subject  only  to  the 
obligation  for  payment  of  the  penalty  of 
£500,  and  of  rent  up  to  the  date  of  re- 
nunciation ;  or  on  payment  of  the  penalty 
aud  the  rent  for  the  year  current  at  the 
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date  of  renunciation?  (2)  Whether  the 
cuiTent  year  of  the  lease  is  from  Wliit- 
sunday  to  Whitsunday  or  from  Martinmas 
to  Martinmas?  (3)  To  what  extent  the 
A.ssurance  Company's  hypothec  ia  available 
to  them?  (4)  Whether  the  assignation  in 
favour  of  the  Assurance  Company  of  the 
uncalled  capital  of  the  Oluo  has  been 
validly  completed,  and  a  preference  thereto 
constituted  in  favour  of  the  Assurance 
Company  to  the  exclusion  of  the  general 
body  of  creditors  ?  (5)  Whether  the  Assur- 
ance Company  has  a  claim  for  all  loss  of 
rent  in  respect  of  the  unexpired  period  of 
the  lease? 

'  *  The  petitioner  vnairvtaina  that  the  clause 
in  the  lease  (2)  above  quoted  in  regard  to 
renunciation  had  the  effect  of  conferring 
upon  the  Club  a  right  to  terminate  the 
lease  at  any  time,  subject  to  payment  of 
the  rent  up  to  the  date  of  sucn  renuncia- 
tion, together  with  the  amount  of  the 
penalty,  or  in  any  event  limited  their 
liability  in  the  event  of  renunciation 
rendered  necessary  by  liquidation  or  otber- 
'wise    to  the  above-mentioned    rent  and 

genalty,  and  that  all  that  the  Assurance 
otnpany  can  claim  as  being  covered  by 
their  hypothec  is  the  half-year's  rent  due 
at  Whftsundf^  1006.  Moreover,  looking 
to  the  terms  of  the  original  and  sub8e<}uent 
leases  so  far  as  the  period  of  occupation  is 
concerned,  the  petitioner  maintaws  that 
the  subsequent  lease  was  a  Whitsunday  to 
Whitsunday  lease,  and  that  therefore  the 
current  year  of  the  lease  expired  at  Whit- 
sunday 1906. 

"The  petitioner  also  maintains  that  the 
assignation  never  having  been  intimated 
to  the  shareholders,  no  preference  to  the 
uncalled  capital  of  68.  per  share  has  been 
acquired  by  the  Assurance  Company  over 
the  general  body  of  creditors." 

The  Edinburgn  Life  Assurance  Company, 
22  Gteorge  Street,  Edinburgh,  the  landlords 
of  the  premises  at  one  time  occupied  by  the 
said  Union  Club,  Limited,  lodg^  anaioers, 
in  which  they  stated—"  (4)  The  said  Club 
was    incorporated   under   the   Companies 
Acts  1862-1803,  as  a  company  limited  by 
shares.    No  one  but  a  member  of  the  CluD 
could  hold  shares  in  the  company,  and  all 
shareholdei-s  in  the  company  were  members 
of  the  Club.    Tlie  directors  of  the  company 
are  throughout  the  articles  of  association 
called  the  committee  of  management.  .  .  . 
(5)  Following  upon  the  said  assignation  of 
the  uncalled  capital  to  the  respondents  in 
security  of  the  Club's  obligations  under  the 
ori^nsZl  lease  and  the  said  minute,  formal 
intimation  of  the  said  assignation  was  duly 
made  to  the  shareholders  liable  at  the  time 
for  the  payment  thereof  by  the  report  of 
the  said  committee  of  management  to  the 
first  annual  general  meeting  of  the  mem- 
bers of  the  club  held  on  8th  April  1806.    An 
excerpt  from  the  said  report  is  herewith 
produced.     [The  excerpt  was  as  follows : — 
',  .  .  In  security  of  these  obligations  the 
committee  has  assigned  to  the  Edinburgh 
Life  Assurance  Company  the  un  called  capital 
of  58.  per  share.  .  .  .']    (6)  In  these  circum- 
stances the  respondents  contend  (1)  that 
the  Club  had   no  right   to  determine  its 


tenancy  of  the  subjects  let  as  at  Whitsun- 
day lOuS,  and  remains  liable  for  the  whole 
rents  due  and  to  become  due  up  to  Whit- 
sunday 1913;  (2)  that  in  the  event  of  it 
being  held  that  the  Club  had  a  right  to 
determine  its  tenancy  at  Whitsunday  1906, 
it  is  liable  in  payment  to  the  respondents 
of  (o)  the  rent  for  the  year  then  current, 
viz.,  from  Martinmas  1005  to  Martinmas 
1006,  and  (b)  the  sum  of  £500  ag^ed  on  as 
penalty  in  the  lease ;  (3)  that  the  landlord's 
hypothec  is  available  to  the  respondents  to 
secure  the  rent  for  the  said  year  from 
Martinmas  1005  to  Martinmas  1906;  (4)  that 
the  respondents  have  a  preferable  right  to 
the  uncalled  capital." 

Aji^ued  for  petitioner^!)  This  was  an 
ordinary  lease  from  Whitsunday  to  Whit- 
sunday. Under  the  former  lease  the  ter- 
mination of  the  tenancy  was  at  Whitsun- 
day. There  was  no  prohibition  against 
renunciation.  All  thai  the  Club  was  bound 
to  do  was  to  pay  the  rent  up  to  Whitsun- 
day •plua  the  £500.  (2)  The  intimation  of 
uncalled  capital  was  invalid.  Intimation 
had  not  been  properly  made  to  the  debtors 
— there  was  nothing  more  than  an  intima- 
tion by  the  committee  of  management  to 
the  members  present  at  the  general  meet- 
ing. That  was  not  enough  to  complete  the 
assignation.  Reference  was  made  to  Bell's 
Com.,  vol  ii,  pp.  14, 16,  and  to  Clark  v.  Weat 
Calder  Oil  Company,  June  30,  1882,  9  R. 
1017, 19  S.L.B.  7OT. 

Argued  for  respondents  —  (1)  The  Club 
had  no  right  to  determine  the  tenancy  on 
payment  of  £500.  The  stipulation  was  in 
the  landlords'favour— if acA;ere«fi«v.Craigfte«, 
June  18,  1811,  F.C. ;  Mackenzie  v.  CHlchriet, 
December  13,  1811,  F.C. ;  Gold  v.  HovUa- 
vxrrth,  July  16, 1870,  8  Macph.  1006,  7  S.L.R. 
646.  The  lease  in  question  was  one  from 
Martinmas  10C3  to  Martinmas  1006,  and  the 
whole  year's  rent  was  therefore  due — Fraaer 
V.  Robertson.  January  7,  1881,  8  R.  347,  18 
S.L.R.  224.  The  respondents  were  entitled 
to  that  phis  the  £500 ;  more  was  not  asked 
for.  The  lease  was  unambiguous  in  its 
terms.  The  entry  was  at  Martinmas,  and 
it  was  to  be  for  nine  and  a-half  years.  It 
was  not  a  renewal  of  the  former  lease,  for 
that  lease  had  been  expressly  cancelled. 
[Counsel  for  the  respondent  stated  that 
they  did  not  ask  for  more  than  the  rent  for 
the  current  year  plus  the  £500,  and  did  not 
insist  in  their  claims  quoad  the  unexpired 
period  of  the  lease.]  (2)  The  assignation  of 
uncalled  capital  was  a  good  morteage.  In- 
timation had  been  validly  made.  Bell's 
Prin.  1462;  Tumbull  v.  Steioart,  June  12, 
1751,  Mor.  868;  Paul  v.  Boyd's  Trustees, 
May  22,  1835,  13  S.  818.  The  report  to  the 
shareholders  was  sufficient  intimation. 
The  fact  that  the  committee  of  manage- 
ment were  parties  to  the  deed  was  sufficient. 

At  advising— 

Lord  Prksident— In  this  case  certain 
questions  were  submitted  to  us  to  determine 
in  the  voluntary  liquidation  of  the.  Union 
Club,  but  they  have  really  been  narrowed 
down  to  two.  The  learned  counsel  on  both 
sides  forebore,  and  I  think  very  wisely,  to 
insist   on   what    might    have   been   their 
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extreme  position,  and  at  the  end  of  the 
argument  they  had  practically  come  to 
this  ag^reement,  namely,  that  the  clause  in 
the  lease  providing  for  a  penalty  of  £600  in 
the  event  of  a  renunciation  of  the  lease, 
before  its  ish  really  meant  this,  that  the 
parties  were  to  be  allowed  to  renounce  at 
any  proper  term  of  the  lease  and  were 
then  to  be  quit  of  further  liability  by  paying 
the  current  i-ent  and  the  payment  of  £500. 
Where  they  differed  was  that  while  admit- 
ting that  they  were  allowed  to  renounce  at 
any  proper  term  on  payment  of  the  current 
rent,  the  one  party  said  that  they  were 
entitled  to  break  the  lease  at  Whitsunday, 
whei-eas  the  other  said  it  was  a  Martinmas 
to  Martinmas  lease  and  they  must  at  least 
pay  the  whole  rent  for  the  currency  of  the 
year  from  Martinmas  to  Martinmas.  Upon 
that  point  I  think  we  must  take  the  lease 
as  we  find  it,  and  inasmuch  as  the  lease  is 
a  lease  which  stipulates  that  there  is  to  be 
a  payment  of  £1000  a-year,  and  that  the 
first  payment  is  to  be  made  at  Whitsunday 
for  the  period  from  Martinmas  to  Whit- 
sunday, and  the  second  for  the  period  from 
Whitsunday  to  Martinmas,  I  think  that 
that  shows  that  for  the  purposes  of  paction 
between  the  parties  this  was  a  Martinmas 
to  Martinmas  lease,  and  that  that  is  not 
disturbed  by  the  fact  that  at  the  end  the 
ish  is  not  at  Martinmas  but  that  there  is  an 
extra  period  of  six  months  added  on  at  the 
end,  bringing  it  to  another  Whitsunday. 
Therefore  I  think  that  that  first  question 
should  be  answered  in  this  way,  that  the 
party  having  renounced  and  gone  away,  he 
IS  due,  and  consequently  the  hypothec  is 

§ood  for,  the  rent  for  the  period  firom 
lartinmas  to  Martinmas. 
The  other  question  is  this.  In  security 
of  the  obligation  of  the  lease  the  Club 
convey  and  assign  to  the  landlord  the 
uncalled  capital  which  thev  still  had  on 
certain  shares  and  all  uncalled  capital  on 
other  shares  that  should  come  into  exist- 
ence. That  they  had  power  to  do  that  is 
not   doubtful,   because    there  is  a  special 

Sower  taken  to  that  effect  in  the  memoran- 
um.  But  it  is  trite  law  in  Scotland  that 
an  assignation,  in  order  to  make  it  a  per- 
fected security,  must  not  only  be  an  assigna- 
tion but  must  be  an  assignation  intimated. 
There  was  a  somewhat  heroic  attempt  on 
the  part  of  Mr  Watson  to  show  that  there 
had  been  intimation  here,  but  all  he  could 
show  was  that  there  had  been  a  general 
meeting  at  which  some  gentleman  read  out 
a  manuscript  report  in  which  he  said  this 
thing  had  been  done.  There  might  or 
might  not  be  a  question  as  to  how  far  that 
would  be  a  proper  intimation  to  a  gentle- 
man who  was  there  and  heard  it,  out  to 
put  it,  as  it  was  necessary  to  put  it  for  the 
purposes  of  this  case,  as  an  intimation  to 
the  whole  of  the  shareholders  of  the  Club, 
many  of  whom  were  not  there,  is,  I  think, 
a  sheer  impossibility.  And  therefore  I 
think  we  should  answer  that  question  by 
saying  that  there  has  been  no  good  security 
constituted,  and  consequently  the  landlord 
by  this  assignation  of  the  uncalled  capital 
has  obtained  no  preference  over  the  general 
body  of  creditors. 


Lord  M'Laren— I  am  of  the  same  opinion, 
and  on  the  question  of  the  amount  of  the 
liability  of  the  Club  to  the  Insuraare 
Company,  who  are  the  landlords,  I  think 
the  argument  for  the  Club  really  resolves 
itself  into  a  new  mode  of  computing  time. 
It  involves  the  necessity  of  reckoninR  the 
period  backwards  from  the  end  of  the  lease 
and  then  arriving  at  a  fractional  part  at 
the  beginning.  Such  a  mode  of  reckoning 
is  contrary  to  the  rules  of  arithmetic  and 
receives  no  support  from  any  rule  of  law 
that  I  am  acquainted  with. 

On  the  other  question  of  the  validitvof 
the  assignment  of  the  company's  uncalled 
capital  it  is  perhaps  unfortunate  that  our 
decision    may    introduce    a   difference   of 

gractice  into  the  laws  of  England  and 
Gotland,  but  then  that  difference  is  the 
necessary  and  unavoidable  result  of  the 
common  law  of  the  two  countries.  Under 
our  law  intimation  is  not  only  necessary  to 
put  the  debtor  in  good  faith  to  pay  to  the 
assignee  and  in  bad  faith  if  he  pays  to  the 
original  creditor,  but  it  is  necessary  to 
transfer  the  right  in  a  question  of  legiil 
competition.  Now,  I  agree  with  your 
Loraship  that  it  is  impossible  to  sa^  that 
there  was  in  this  case  anything  which  we 
can  recognise  as  equivalent  to  intimation. 
The  law  does  recognise  equivalents  to  the 
more  formal  intimation  —  which  I  think 
has  almost  disappeai'ed  in  practice — I  mean 
intimation  by  a  notary  and  witnesses — but 
it  must  amount  to  substantial  intimation, 
so  that  every  one  of  the  debtors,  or  his 
agent  having[  authority  to  act  for  him. 
shall  be  notified  that  the  creditor  has 
assigned  his  right  to  another  person.  I 
therefore  agree  that  the  (question  should  be 
answered  as  your  Lordship  proposes. 

Lord  Kinnkab  and  Lord  Pearson  con- 
curred. 

The  Court  pronounced  this  interlocutor— 
"Answer  the  questions  in  the  peti- 
tion as  follows,  viz.,  (first)  that  the 
Union  Club,  Limited,  having  re- 
nounced the  lease  as  from  WhitsundaT 
1806,  payment  of  the  current  years 
rent  is  due  and  also  the  penalty  <A 
£500  stipulated  for  in  the  lease: 
(second)  that  the  current  year  <rf 
the  lease  is  from  Martinmas  to  Martin- 
mas; (third)  that  the  Assurance  Com- 
pany's hypothec  is  available  to  them 
for  the  year's  rent  of  £1000  due  for  the 
period  from  Martinmas  1905  to  Martin- 
mas 1906 ;  (fourth)  that  the  assignation 
in  favour  of  the  Assurance  Company  of 
the  uncalled  capital  of  the  Club  nas  not 
been  validly  completed,  and  that  no 
preference  has  been  thereby  constituted 
in  favour  of  the  Assurance  Company; 
and  (fifth)  that  the  Assurance  Company 
has  no  claim  for  an^  loss  of  rent  in 
respect  of  the  unexpired  period  of  the 
lease ;  and  decern." 

Counsel  for  Petitioner— Hunter,  K.G.- 
Scott Brown.  Agent— W.  C.  L.  Stark,  S.S.C. 

Counsel  for  Respondents  —  Macphail  — 
Hon.  W.  Watson.  Agents— Mackenzie  & 
Kermack.  W.S. 
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Friday,  July  20. 

SECOND  DIVISION. 

[Lord  Pearson,  Ordinary. 
LANARKSHIRE     COUNTY     COUNCIL 
V.    EADIE    AND    CALEDONIAN 
RAILWAY   COMPANY. 

Road—Railioay — Substitution  of  New  Road 
for  Old — Rigiit  of  Local  Authority  in  the 
Old  Road — Builainq  by  Adjoining  Owner 
on  Old  Road  where  it  Forma  Cul-ide-sac— 
Interdict — TAe  Railways  Clauses  Con- 
solidation {Scotland)  Act  1845  (8  and  0 
Vict.  cap.  38),  sees.  46  and  40 — Turnpike 
Roads  (Scotland)  Act  1831  (1  and  2  Will. 
IV,  cap.  43),  see.  70— Roads  and  Bridges 
[Scotland)  Act  1878  (41  and  42  Vict.  cap. 
51),  sees.  42  and  43. 

A  railway  company  in  the  exercise  of 
statutory  powers  interfered  with  a 
public  road,  occupying  the  site  of  part 
of  it  with  their  railway  line  and  station 
platforms,  and  provided  a  substituted 
road  to  the  satisfaction  of  the  local 
authority  in  terms  of  the  49th  section 
of  the  Itailways  Clauses  Consolidation 
(Scotland)  Act  1845,  which  was  in- 
corporated with  their  Special  Act.  The 
new  road  ran  to  the  north  of  the  old 
and  formed  a  cord  to  the  ai-c  which 
the  old  road  had  described.  A  portion 
of  the  old  road  near  the  east  end  of  the 
arc  about  SS  feet  in  length  was  not 
actually  used  by  the  railway  company, 
and  formed  a  ciu-de-sac  affording  access 
to  property  fronting  it  on  the  south 
belonging  to  A  but  affording  access  to 
no  other  property.  A  having  acquired 
from  the  railway  company  the  ground 
which  lay  ex  aaverso  of  nis  property, 
on  the  other  side  of  the  old  road  and 
between  it  and  the  new,  proposed  to 
build  over  the  said  portion  of  the  old 
road.  No  steps  had  at  any  time  been 
taken  under  the  Turnpike  Koads  (Scot- 
land)Act  1831,  section  70,  or  later  under 
the  Roads  and  Bridges  (Scotland)  Act 
1878,  sections  42  and  43,  to  have  the  old 
road  closed.  Held,  on  an  application 
by  the  cpunty  council  as  county  road 
trustees  for  interdict,  that  no  right  in 
the  portion  of  the  old  road  in  question 
remained  in  the  coniplainers. 

Lord  Low — "Now,  it  seems  to  me 
that  when  a  road  has  been  interfered 
with  by  a  railway  company,  acting 
under  statutory  powers,  in  such  a  way 
that  it  cannot  oe  restored,  and  the 
company  provide  a  substituted  road,  in 
terms  of  the  40th  section"  of  the  Rail- 
way Clauses  Consolidation  (Scotland) 
Act  1815,  "to  the  satisfaction  of  the 
local  authority,  the  General  Road  Acts 
have  no  application." 

Campbell  v.  Walker,  May  29,  1863,  1 
Macph.  826,  distinguished. 
By  section  1  of  the  Clydesdale  Junction 
Railway  Act  1845  (8  and  9  Vict.  cap.  clx)  it 
is,  inter  aUa,  provided—  .  .  .  "And  be  it 
enacted  .  .  .  that  the  several  Acte  of  Parlia- 


ment following  (that  is  to  say)  the  Com- 
panies Clauses  Consolidation  (Scotland) 
Act  1845,  the  Lands  Clauses  Consolidation 
(Scotland)  Act  1845,  and  the  Railway 
Clauses  Consolidation  (Scotland)  Act  1845, 
shall  be  incorporated  with  and  form  part 
of  this  Act." 

By  section  6  of  the  Caledonian  Railway- 
(Clydesdale  Junction  Railway  Deviations) 
Act  1846  (0  and  10  Vict.  cap.  cccxcv)  it  is, 
inter  alia,  provided —  .  .  .  "Be  it  enacted 
that,  subject  to  the  provisions  contained  in 
the  said  recited  Act  relating  to  the  Clydes- 
dale Junction  Railway,  and  the  Acts 
thereby  incorporated  therewith,  it  shall  be 
lawful  for  the  Caledonian  Railway  Com- 
pany to  make  and  maintain  the  said 
deviations  of  the  said  railway  and  branch, 
and  all  necessary  works  and  conveniences 
connected  therewith,  in  the  lines  and  upon 
the  lands  delineated  on  the  said  plans  and 
described  in  the  said  books  of  reference, 
and  to  enter  upon,  take,  and  use  such  of 
the  said  lands  as  shall  be  necessary  for 
such  purposes." 

The  general  heading  to  sections  6-24 
of  the  Railways  Clauses  Consolidation 
(Scotland)  Act  1845  (8  and  9  Vict.  cap.  33) 
is  as  follows:—"  Construction  of  Railway. — 
And  with  respect  to  the  construction  of 
the  railway,  and  the  works  connected 
therewith,  be  it  enacted  as  follows": — By 
section  16  it  is,  inter  alia,  provided  — 
"  Works  to  be  executed.  —  Subject  to  the 
provisions  and  restrictions  in  this  and  the 
Special  Act,  and  any  Act  incorporated 
thei-ewith,  it  shall  be  lawful  for  the  com- 
pany, for  the  purpose  of  constructing  the 
railway  or  the  accommodation  works  con- 
nected therewith  hereinafter  mentioned,  to 
execute  any  of  the  following  works — (that 
is  to  say),  Inclined  planes,  &c. — ^They  may 
make  or  construct  in,  upon,  across,  under, 
oroveranylaods,oranystreets,  hills,  valleys, 
roads,  .  .  .  within  the  lands  described  in 
the  said  plans,  or  mentioned  in  the  said 
books  of  reference,  or  any  correction  thereof, 
such  temporary  or  permanent  inclined 
planes,  tunnels,  embankments,  aqueducts, 
bridges,  roads,  ways,  passages,  conduits, 
drains,  piers,  arches,  cuttings,  and  fences 
as  they  think  proper.  Alteration  of  course 
of  rivers,  <fec.— They  may  alter  the  course 
of  any  rivers  not  navigable,  .  .  .  within 
such  lands,  for  the  purpose  of  constructing 
and  maintaining  tunnels,  bridges,  passages, 
or  other  works  over  or  under  the  same, 
and  divert  or  alter,  as  well  temporarily  as 
permanently,  the  course  of  any  such  rivers 
or  streams  of  water,  roads,  streets,  or  ways, 
or  raise  or  sink  the  level  of  any  such 
rivers  or  streams,  roads,  streets,  or  ways, 
in  order  the  more  conveniently  to  carry 
the  same  over  or  under  or  by  the  side  of 
the  railway,  as  they  may  think  proper.  .  .  . 
General  power. — They  may  do  all  other 
acts  necessary  for  making,  maintaining, 
altering,  or  repairing  and  using  the  rail- 
way. .  .  ." 

The  general  heading  to  sections  38  to 
54  of  the  same  Act  is  as  follows  •.—"Crossing 
of  roads  and  construction  of  bridges. — 
And  with  respect  to  the  crossing  of  roads 
or  other  interference  therewith  be  it  enacted 
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as  follows : —  .  .  ."  By  section  46  it  is 
provided — *^  Before  roads  interfered  with 
others  to  he  substituted. — If  in  the  exercise 
of  the  powers  by  this  or  the  Special  Act 
granted  it  be  found  necessary  to  cross,  cut 
throu-gh,  raise,  sink,  or  use  any  part  of  any 
road,  whether  carriage  road,  horse  road, 
traniroad,    or    railway,    either    public    or 

Srivate,  so  as  to  render  it  impassable  for  or 
angeroiis  to  passengers  or  carriages,  or  to 
the  persons  entitled  to  the  use  thereof,  the 
company  shall,  before  the  commencemeut 
of  any  such  operations,  cause  a  sufficient 
road  to  be  made  instead  of  the  road  to 
be  interfered  with,  and  shall  at  their  own 
expense  maintain  such  substituted  road  in 
a  state  as  convenient  for  passengers  and 
carriages  as  the  road  so  interfered  with,  or 
as  nearly  so  as  may  be." 

By  section  40  of  the  same  Act  it  is,  inter 
alia,  provided— "  Period  for  restoration  of 
roads  interfered  with.  —  If  the  road  so 
interfered  with  can  be  restored  compatiblv 
with  the  formation  and  use  of  the  rail- 
way, the  same  shall  he  restored  to  as  good 
a  condition  as  the  same  was  in  at  the 
time  when  the  same  was  first  interfered 
with  by  the  company,  or  as  near  thereto 
as  may  be;  and  if  such  road  cannot  be 
restored  compatibly  with  the  formation 
and  use  of  the  railway  the  company  shall 
cause  the  new  or  substituted  roaid,  or  some 
other  sufficient  substituted  road,  to  be  put 
into  a  permanently  substantial  condition, 
equally  convenient  as  the  former  road,  or 
as  near  thereto  as  circumstances  will  allow; 
and  the  former  road  shall  be  restored  or 
the  substituted  road  put  into  such  con- 
dition as  aforesaid  as  the  case  may  be 
within  the  following  periods.  .  .  ." 

On  21st  December  1904  the  County  Coun- 
cil of  the  County  of  Lanark,  as  the  County 
Road  Trustees,  presented  a  note  of  suspen- 
sion and  interdict  against  William  Eadie, 
spirit  merchant,  Cambuslang,  praying  the 
Court  to  interdict,  prohibit,  and  discharge 
him  "  {prima)  from  erecting  buildings, 
hoardings,  or  other  structures,  excavating 
foundations,  depositing  building  materials 
on  that  portion  of  the  old  Glasgow  and 
Hamilton  highwajr  which  crosses  from  the 
Branch  (Coats)  highway  westwards,  that 
area  of  ground  known  as  'The  Squaro,' 
Cambuslang,  lying  opposite  to  and  north- 
wards of  the  premises  in  Cambuslang  oc- 
cupied by  the  respondent  as  a  spirit  shop 
called  'Railway  Tavern,'  and  dwelling- 
houses  adjoining,  and  between  said  pre- 
mises and  the  present  Glasgow  and  Hamil- 
ton highway.  .  .  ."  [The  note  also  con- 
tained a  prayer  (secundo)  to  interdict  him 
from  obstructing  an  alleged  right-of-wajr 
across  the  'The  Square,'  but  the  Lord  Ordi- 
nary held  that  the  existence  of  this  right- 
of-way  had  not  been  established,  and  the 
question  was  not  raised  in  the  Inner  House.] 
Answers  were  lodged  to  the  note  for  Eadie, 
and  also  for  the  Caledonian  Railway  Com- 
pany. 

The  complainers  pleaded — "(2)  The  pro- 
ceedings of  tlie  resp<indent  Eadie  com- 
plained of  quoad  his  intended  operations 
on  the  portion  of  the  old  road  specified 
under  head  {primo)  of  the  prayer  of  the 


note,  being  illegal  and  in  violation  of  the 
rights  of  the  complainers  in  said  portion  of 
the  old  road,  the  complainers  are  entitled 
to  suspension  and  interdict  as  craved  under 
said  bead,  ...  (4)  The  Caledonian  Railway 
Company's  Act«  not  havingvested  in  thesaid 
Railway  Company  the  soluyn  of  the  portion 
of  rood  in  question,  and  no  steps  having 
been  taken  either  under  the  Roads  Act  of 
1831  or  that  of  1878  to  close  it  and  disxxise 
of  it  in  terms  of  these  Acts,  the  complainers 
are  entitled  to  suspension  and  interdict  as 
craved  under  head  (pri»no)of  the  note, . . .  (5( 
Separatim— The  alleged  action  of  the  respon- 
dents the  Caledonian  Railway  Company  in 
appropriating  part  of  the  old  road  in  ques- 
tion was  ultra  vires  of  their  powers  under 
statute  or  at  common  law." 

The  respondent  Eadie  pleaded— "(1)  The 
right  of  highway  over  that  portion  of  the 
old  Glasgow  and  Hamilton  highway,  so  far 
as  it  crossed  the  piece  of  ground  known  as 
'The  Square,'  having  been  abandoned  by 
the  pursuers  and  their  authors  and  the 
public  for  more  than  forty  years,  the  com- 
plainers have  no  title  or  intei-est  to  insist 
on  the  interdict  craved  in  the  first  place. 
(2)  (a)  The  complainers  having  no  right  or 
title  to  the  site  of  the  old  Gla^ow^  and 
Hamilton  highway,  so  far  as  it  crossed  the 
piece  of  ground  known  as  '  The  Square,'  or 
lb),  separatim,  the  complainers  having  lost 
by  prescription  any  right  or  title  to  said 
site,  the  interdict  first  craved  should  be 
refused  with  expenses." 

The  respondents  the  Caledonian  R^lwar 
Company  pleaded — "(2)  The  respondents 
having  interfered  with  the  old  road  under 
statutory  powers,  and  having  substituted  a 
new  road  for  the  portion  of  the  old  road 
interfered  with,  the  solum  of  the  said  por^ 
tion  of  the  old  road  is  thereby  freed  and 
i-elieved  of  any  rights  by  the  public  to  use 
the  same  as  a  puolic  road.  (3)  In  respect 
that  the  right  to  use  the  old  road  as  a 
public  road  waa  abandoned  in  1846,  and  has 
not  since  been  insisted  on,  the  complainers. 
as  representing  the  Road  Trustees,  have  no 
title  or  interest  to  insist  on  interdict  as 
claimed.  (4)  The  respondents  having  right 
under  their  title  to  the  solum  of  the  said 
area  of  ground,  and  the  ri^ht  to  use  the 
same  as  a  public  road  having  been  aban- 
doned and  lost,  .  .  .  interdict  as  craved 
should  be  refused  with  expenses." 

The  facts  of  the  case  appear  from  the 
opinions  of  the  Lord  Ordinary  (Pearson 
and  Lord  Low  infra. 

On  ISth  August  1905  the  Lord  Ordinarv 
(Pearson)  pronounced  the  following  inters 
locutor: — ".  .  .  Interdicts,  prohibits,  and 
discharges  the  respondents  in  terms  of 
the  first  head  of  the  prayer  of  the  note 
as  amended ;  .  .  .  and  decern :  Appoints 
the  cause  to  be  enrolled  for  such  further 
procedure  aa  mav  he  necessary,  and  that 
parties  may  be  heard  on  the  question  of 
expenses ;  and  grants  leave  to  reclaim." 

Opinion. — "The  purpose  of  this  note  of 
suspension  and  interdict  is  to  try  certain 
questions  as  to  the  right  of  the  public  in 
and  over  an  unenclosecT  space  of  ground  in 
Cambuslang,  which  has  for  a  number  of 
years  been  ^nown  as  The  Square.    It  is  of 
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?[uite  small  extent,  measuring  about  88 
set  from  east  to  west,  and  on  an  average 
about  78  feet  from  north  to  south.  It  is 
bounded  on  the  north  by  Main  Street ;  on 
the  east  bj^  Coats  Road ;  on  the  south  by  a 
tenement  including  nine  small  houses  and 
a  tavern  belonging  to  the  respondent  Mr 
Eadie;  and  on  the  Vieat  by  the  station 
precincts  of  the  respondents  the  Caledonian 
Railway  Company,  from  which  it  is  divided 
by  a  wall  with  gates.  The  two  respondents, 
on  the  assumption  that  the  Square  was 
their  own  property,  recently  put  up  hoard- 
ings on  it  with  a  view  to  building  up  and 
otherwise  appropriating  the  open  space, 
and  it  is  against  these  proceedings  that  the 
interdict  is  directed. 

"The  complainers  maintain  two  distinct 
and  separate  public  rights  over  the  open 
space.     In  the  first  place  they  claim,  as 
being  still  vested  in  them  as  successors  of 
the  old  Turnpike  Road  Trustees,  a  strip  of 
about  40  feet  wide,  which   traverses   the 
Square  from  east  to  west,  and  which  is 
proved  to  have  been  part  of  the  old  Glasgow 
and    Hamilton    turnpike   road    before   its 
diversion  in  1846-47   ...     In  the  second 
place  they  claim  that  there  has  been  consti- 
tuted, by  prescriptive  use,  a  public  right-of- 
vray  for  foot-passengers  between  the  south- 
east and  north-west  corners  of  the  Square, 
as  marked  red  on  the  plan.     Abstracting 
for  the  moment  the  right-of-way  coloured 
red,   there  remain  two  almost  triangular 
spaces,  one  to  the  north  coloured  yellow, 
and  the  other  to  the  south  coloured  purple, 
on  that  plan.    The  former  belongs  in  pro- 
perty to  the  Railway  Company,  and  the 
latter  to  Mr  Eadie.    Save  as  to  the  question 
of  right-of-way,  these  are,  as  I  understand 
it,  both  now  outside  the  prayer  of  the  note 
as  amended.    After  a  long  proof  I  think  it 
appears  that  the  parties  are  substantially 
at  one  upon  all  the  material  facts,  and  that 
by    far  the  greater  part  of  the  evidence 
might  have  been  made  matter  of  admission. 
*•  I  consider  first  the  claim  as  to  the  old 
turnpike  road  where  it  runs  through  the 
Square.      It  appears  that  the  railway  at 
this    part  was  constructed    under  powers 
contained  in  two  Special  Acts  of  1845  and 
1846,  in  which  was  incorporated  the  Rail- 
ways  Clauses  Act  1846.      The  railway   at 
and  near  Cambuslang  Station  was  in  cut- 
tings, and  according  to  the  parliamentary 
plans  the  turnpike  road  would  have  had  to 
be  carried  over  it  at  such  an  angle  as  to 
involve  the  building  of  a  long  skew  bridge. 
To  avoid  this  and  to  enable  the  road  to  be 
carried  over   at   an  easier   angle,   it    was 
desirable  to  deviate  part  of  the  turnpike 
i-oad  and  to  carry  it  further  to  the  north. 
This  ^vas  done,  the  new  part  being  now  a 
portion  of  the  main  street  of  Cambuslang, 
and  the  part  of  the  old  road  now  in  question 
being   quite  near  the  eastern  end  of  the 
deviation.     Before  the  deviation  was  made 
by  the  Railway  Company  they  approached 
the    Road   Trustees    on    the    subject,  and 
submitted  a  sketch  of  it  to  them  on  2Dd 
December  1846.     The  Trustees'  committee 
of    ruanagement  remitted   to  a   sub-com- 
mittee    of    three    to    visit    the    ground, 
■  and    if   satisfied  that  the  deviation  line 


proposed  will  not  be  injurious  to  the 
public,  to  acquiesce  in  the  same  on  the 
part  of  the  trust,'  the  Railway  Company 
taking  upon  them  any  claims  of  damage  or 
other  claims  at  the  instance  of  proprietors 
of  property  on  the  line  of  the  present  road 
or  others  on  account  of  the  operations. 
The  sub-committee  inspected  the  ground 
on  6th  December  as  staked  oil  to  show  the 
diversion,  and  they  'gave  their  consent 
thereto  on  the  condition  that  the  work 
should  be  executed,  so  far  as  the  Trust  road 
is  affected,  at  the  sight  and  to  the  satisfac- 
tion of  the  Trustees'  surveyor,'  and  on  a 
further  condition  as  to  raising  '  the  present 
road'  where  it  crossed  the  Culloch  Burn. 
To  these  conditions  the  Railway  Company's 
engrineer  assented.  Nothing  further  appears 
to  nave  taken  place  between  the  parties, 
except  that  in  March  thereafter  the  Trustees 
made  a  demand  on  the  Railway  Company 
to  make  and  keep  the  new  road  passable ; 
and  in  October  liAO  it  seems  to  have  been 
taken  over  by  the  Ti-ustees  on  their  receiv- 
ing £23,  lis.  8d.  as  a  settlement  of  their 
claims  for  the  deviation. 

"  One  other  circumstance  must  be  noticed 
as  explaining  the  position  of  the  parties 
concerned.  Both  the  old  road  and  the  new 
ran  through  the  lands  and  esta.te  of  Rose- 
bank;  and  the  Railway  Company  had 
purchased  that  estate  by  private  agreement 
ID  December  1844.  It  was  described  as 
consisting  of  90  acres,  with  reference  to  a 
plan  which  has  been  lost;  but  a  plan  is 
produced  which  is  said  to  represent  the 
original,  and  which  might,  in  some  aspects 
of  the  case,  have  been  of  importance.  But 
at  any  rate  Rosebank  comprised  the  ground 
between  ihe  old  road  and  the  new,  and  also 
the  solum  of  the  new  road,  which  therefore 
the  Railway  Company  themselves  furnished 
from  their  own  estate.  The  part  of  the  old 
road  which  was  superseded  by  the  new  was 
left  open  to  the  public,  without  either  fence 
or  building,  from  the  east  end  of  it  as  far 
west  as  the  wall  I  have  already  mentioned 
which  separates  the  Square  on  its  west  side 
from  the  station  precincts.  But  from  that 
wall  westwards,  for  its  whole  length,  the 
old  road  was  enclosed  by  the  Railway 
Company  and  others  and  used  as  private 
property,  except  certain  parts  of  it  further 
west,  which  appear  to  be  portions  of  the 
public  street. 

"There  can  be  no  question  that  the  old 
road  was  never  shut  up  under  the  powers 
conferred  by  the  General  Turnpike  Act 
1831.  This  being  so,  the  Road  Trustees  and 
their  successors  remain  possessed  of  all  the 
public  rights  which  were  vested  in  them 
as  Trustees  of  the  old  road,  unless  some 
other  statutory  right  can  be  pleaded  by  the 
Railway  Company.  I  think  this  is  clear  on 
the  authorities;  and  although  it  was  urged 
for  the  Railway  Company  that  the  decisions 
on  section  70  of  the  Turnpike  Act  had  to  do 
mainly  with  the  rights  of  neighbours  and 
other  persons  having  private  interests  in 
the  road,  the  same  principle  was  affirmed 
with  reference  to  an  older  statute  as  regards 
the  assertion  of  a  public  right-of-way  in 
the  opinions  delivered  in  Murray  (1870,  9 
M.  198),  though  in  one  view  it  waa  not 
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necessary  to  the  judgment.  It  is  true  that 
in  their  thh-d  plea-in-law  the  Railway 
Company  maintain,  as  they  also  did  in 
their  original  statement  on  record,  that  the 
right  to  use  the  old  road  as  a  public  i-oad 
was  'abandoned'  in  1840  and  hits  not  since 
been  insisted  on.  But  by  an  amendment 
of  their  averments  the  Railway  Company 
have  deleted  all  reference  to  "the  alleged 
abandonment,  and  have  substituted  the 
word  '  discontinuance,'  which  seems  to  me 
an  expression  of  fact  (and  therefore  perhaps 
more  appropriate  to  a  condescendence),  but 
without  any  legal  implication.  Their  real 
case  I  take  to  be  as  expressed  in  the  second 
plea-in-law,  namely,  that  the  Railway 
Company  having  interfered  with  the  old 
road  under  statutory  powers,  and  substi- 
tuted a  new  road  for  the  old  one,  the  solum 
of  the  old  road  was  thereby  freed  from 
public  rights  and  vested  unburdened  in  the 
Railway  Company  as  owners  of  the  lands 
of  Roseoank.  This  result,  as  the  language 
used  in  the  plea  suggests,  is  supposed  to 
follow  not  from  anything  in  the  parliamen- 
tary plans  or  in  the  Special  Acts,  but  from 
the  provisions  of  the  Railway  Clauses  Act, 
and  more  particularly  section  10  and  section 
46,  taken  in  connection  with  the  ctmsent  or 
acquiescence  of  the  Road  Trustees  as  ex- 
pressed in  the  documents  to  which  I  have 
already  referred.  The  16th  section  will 
hardly  serve  the  company's  purpose.  It 
confers  power  indeed,  for  the  purpose  of 
constructing  the  railway,  to  divert  or  alter 
the  course  of  roads.  But  the  argument 
demands  more  than  a  mere  power  to  divert 
a  road,  and,  moreover  (what  is  still  moi-e 
important),  the  section  has  been  construed 
by  high  authority  as  determined  and  limited 
by  the  words  of  the  last  particular  clause, 
namely,  '  they  may  do  all  other  acts  neces- 
sary for  making,  etc.,  the  railway ' ;  and  it 
has  been  laid  down  that  necessity  is  not 
made  out  where  it  is  a  mere  question  of 
cost,  as  the  difference  between  a  bridge  on 
the  skew  and  on  the  square  appeai-s  to  be. 
See  the  cases  of  The  Qiicen  v.  Wycombe 
Railway  Company  (L.R.  2  Q.B.  310) ;  Pugh 
(L.R.  15  Ch.  Div.  330).  The  wording  of  the 
plea  rather  suggests  the  language  of  section 
46  of  the  Act,  which  deals  with  the  case 
of  interference  with  abroad,  and  the  substi- 
tution of  another  road  for  it.  I  have  some 
doubt  on  the  facts,  and  specially  in  view  of 
the  cause  assigned  by  tlie  Railway  Com- 
pany's w  itnesses  forca-sting  about  the  road, 
whether  this  was  an  interference  and  sub- 
stitution at  all  within  the  meaning  of  the 
gi'oup  of  sections  from  section  46  to  section 
§9,  as  these  ai-e  expounded  in  the  case  of 
Canidhers  (15  D.  501).  Moreover,  section 
46  is  conditioned,  as  is  section  16,  upon  its 
being  '  found  necessary '  to  do  certain 
things ;  and  I  do  not  see  that  any  case  of 
necessity  was  made  out.  But  in  any  view 
I  do  not  read  the  section  as  includ'ing  in 
the  idea  of  'substitution'  the  transfer  of 
the  whole  of  the  original  subject  interfered 
with  to  the  Railway  Company.  I  am  not 
aware  that  it  has  ever  been  so  construed  in 
any  decision,  and  the  suggestion  seems  to 
me  to  go  far  beyond  the  necessity  or  the 
reason  of  the  enactment.    Indeed,  the  Rail- 


way Company  do  not  rest  their  case  wholly 
upon  the  statutory  enactment,  for  they 
call  in  aid  the  consent  (such  as  it_wa8),or 
perhaps  one  ought  to  say  the  acquiescence, 
of  the  Road  Trustees  in  the  changed  state  of 
matters,  as  barring  the  complainers_  as  the 
trustees'  successors  from  now  vindicating 
the  public  right.  But  then*  what  was  the 
change  in  tne  state  of  matters  ?  It  is 
not  as  if  the  Railway  Company  had  gone 
into  occupation  of  the  whole  leng^  of 
the  old  road.  They  did  occupy  a  i»rt. 
which  is  included  in  their  station  premises, 
and  their  right  to  which  is  not  here  dis- 
puted. But  as  regards  the  part  of  the  old 
road  to  the  east  of  the  station  ground, 
things  simply  remained  as  they  were,  and 
the  old  i-oad  nas  remained  to  this  day  open 
to  all,  and  substantially  in  the  same  con- 
dition as  it  was  in  1846.  If  there  was  a 
transaction  by  which  (the  Trustees  assent- 
ing, or  at  least  not  objecting)  the  Railway 
Company  got  a  quid  pro  quo  for  the  land 
they  were  dedicating  to  the  line  of  the  new 
road,  I  am  unable  to  see  any  reason  for 
extending  that  beyond  the  part  of  the  old 
road  they  were  then  put  in  possession  of. 
So  fai-  as  they  have  possessed  and  enclosed 
it,  it  may  be  assumea  that  this  was  deemed 
consistent  with  the  public  interest ;  but  I 
have  heard  no  good  reason  why  the  con- 
cession should  go  further,  or  rather  should 
be  now  deemed  to  have  gone  further  at  the 
time.  Nor  is  it  a  sufficient  answer  to  say 
that  tliis  part  of  the  old  road  was  kept  open 
for  the  benefit  and  in  the  interest  of  the 
Railway  Comp9.ny  as  an  access  to  their 
station,  and  of  Mr  Eladie  as  an  access  to 
his  tenements  and  his  public-house.  TTiey 
will  get  the  full  benefit  of  this  consideration 
in  the  second  part  of  the  case,  namely,  as 
to  the  right  of  footpath  ;  but  so  far  as  th« 
old  road  now  in  question  is  concerned,  it 
simply  remained  as  it  was,  open  for  all 
purposes,  including  public  purposes,  so  far 
as  tnese  could  be  served  by  it  in  the  altered 
circumstances.  Nor,  in  the  view  I  take, 
does  any  question  arise  as  to  theproperty 
in  tlie  solum  of  the  old  roiul.  Iliat  pro- 
perty remains  where  it  was. 

"On  these  grounds  I  hold  that  theoom- 
plainei's  are  entitled  to  interdict  in  terms 
of  the  first  part  of  the  prayer  as  amended. 

"The  second  claim  is  for  a  rig-ht-of-way 
for  foot-passengers  extending  diagonally 
across  the  Square  in  the  line  marked  red 
on  the  plan.  ..."  {His  Lordahip  then  pro- 
ceeded to  deal  with  the  right-of-wa^  daimed, 
which  he  held  had  not  been  establtahed.] 

The  respondents  reclaimed,  and  argued— 
The  statutory  method  of  shutting  up  a 
public  road  provided  by  the  Turnpike 
Roads  (Scotland)  Act  1831,  section  70,  and 
by  the  Roads  and  Bridges  Act  1878,  sections 
42  and  43,  was  not  the  only  way  in  which  a 
part  of  a  public  road  could  be  shut  up  or 
cease  to  be  a  road.  A  company  might 
obtain  statutory  authority  to  shut  up  a 
road-— Hay  v.  CUy  of  Glasgow  Union  Rail- 
icay  Company,  July  14,  1871,  1  R.  1191,  11 
S.L.R.  700;  Marmiie  of  Salisbury  v.  The 
Great  Northern  Railway  Company,  1858,  5 
C.B.,  N.S.  (Scott's  C.B.)  174;  and  Melkaham 
Urban  District   Council  v.   Oay,  1902,  18 
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T.L.R.  358;  and  in  the  present  caae  the 
effect  of  the  statutory  authority  obtained, 
under  which  the  old  road  had  been  inter- 
fered with  and  a  substitute  road  provided, 
bad  been  to  make  the  whole  of  that  part  of 
the  road  for  which  the  substitute  had  been 
provided  cease  to  exist  as  a  road.  A  por- 
tion of  the  old  road  had  l)een  used  for  the 
railway  line  and  station  premises;  that 
portion  certainly  was  no  longer  a  road ; 
and  as  to  the  portion  here  in  question, 
though  not  actually  used  by  the  Railway 
Company,  it  had  been  interfered  with  in  the 
sense  that  it  no  longer  afforded  a  way  of 
passage  to  the  public,  for  it  formed  a 
cul-de-sac,  and  the  only  person  (Eadie)  to 
whose  property  it  served  as  an  access 
desired  to  shut  it  up.  This  distinguished 
the  case  from  Campbell  v.  Walker,  May  29, 
18^  1  Macph.  825.  The  solum  of  a  public 
road  belonged  to  the  adjoining  proprietors 
and  the  only  right  of  the  public  to  a  road 
was  a  right  of  passage  —  Oalhreath  v. 
Armour,  July  11,  1846,  4  Bell's  Ap.  374, 
esp.  Loid  Campbell  at  p.  380-1  and  Lord 
Bi-ougham  at  p.  300 ;  and  Harrison  v.  The 
Duke  of  Rutland,  [1893]  1  Q.B.  142.  It  was 
preposterous  60  years  after  the  new  road 
nad,  with  the  Road  Trustees'  consent,  been 
substituted  for  the  old,  to  say  that  it  must 
be  shown  that  the  diversion  was  "  neces- 
sary'' for  the  purposes  of  the  railway. 
The  Road  Trustees  had  done  nothing  to 
keep  up  the  ground  in  question  as  a  road, 
nor  had  it  been  nor  could  it  be  used  by  the 
public  as  a  road,  and  hence  any  right  the 
Ko»d  Trustees  or  the  public  might  once  have 
had  they  had  lost  by  dereliction —  Winana 
V.  Lard  Tweedmouth,  March  10,  1888,  15  R. 
540,  25  S.L.R.  403;  and  Melkaham.  Urban 
Distill  Council  {cit.  supra). 

Argued  for  the  complainers— (1)  "Such 
lands"  in  the  portion  of  section  16  of 
the  Railways  Clauses  Act  headed  "Al- 
teration of  course  of  rivers,  <fcc."  re- 
ferred back  to  "the  lands  described  in 
the  said   plans"    which   occurred   in   the 

Srevious  portion  of  the  same  section 
eaded  "Inclined  planes,  &e."  The  rail- 
way company  had  not  in  their  deposited 
plans  drawn  any  line  across  the  old  road  to 
show  how  much  of  it  was  to  be  taken,  and 
accordingly  the  ground  in  question  was 
not  delineated  or  "described  in  the  said 
plans" — Protheroe\.  Tottenham  and  Forest 
Gate  Railway  Company,  1801,  3  Ch.  278; 
Place  v.  llie  West  Highland  Raihoay 
Company,  December  12, 1^,  32  S.L.R.  145— 
and  the  Railway  Company  therefore  could 
not  found  on  section  16,  nor  could  they 
benefit  from  section  40,  for  "  any  road  "  in 
tbat  section  meant  any  of  the  roads  to 
■which  section  16  applied.  {2)  Apart  from 
special  legislation  a  turnpike  road  could 
not  be  closed  to  any  extent  or  effect  except 
by  procedure  under  the  Turnpike  Roads 
(Scotland)  Act  1831  (1  and  2  Will.  IV,  cap. 
43),  section  70,  and  the  Roads  and  Bridges 
(Scotland)  Act  1878  (41  and  42  Vict.  cap.  51), 
sections  42  and  43.  This  procedure  h<fd  not 
been  followed,  and  the  rights  of  the  public 
remained  now  vested  in  the  complainers  as 
successors  of  the  Road  Trustees  —  Local 
Qovenuuent  (Scotland)  Act  1880  (62  and  63 


Vict.  cap.  60),  section  11.  The  rule  waa 
that  once  a  highway  always  a  highway — 
Murray  and  Others  v.  Arbuthnot,  Novem- 
ber 20,  1870,  9  Macph.  198,  8  S.L.R.  152; 
Walker  v.  Weir,  March  26,  1817,  6  Pat  Ap. 
281— and  the  rule  applied  even  where  a  sub- 
stituted turnpike  road  had  been  provided 
—Lang  v.  Morion.  February  2,  1883,  20  R. 
ato,  30  S.L.R.  395.  The  case  of  Campbell  v. 
Walker  {cit.  supra)  was  very  similar  to  the 
present,  and  the  grounds  of  judgment  of 
thi-ee  of  the  judges  in  that  case  were  suffl- 
cienttodecide  the  present  in  thecomplainei's' 
.favour.  Lord  Cowan  being  the  only  judge 
who  laid  stress  on  the  cm-de-sac  being  an 
iiccess  for  the  frontagers  there.  It  was  not 
CnrtipbeWis  right  that  was  there  vindicated 
but  the  public's.  The  public  still  retained 
their  rights  to  the  ground  here  in  question — 
Pratt  on  Highways,  loth  ed.  p.  Q—Gwyn  v. 
Hardwicke,  1856,  25  L.J.  Mag.  Cases  07. 
Winaiis  {cit.  supra)  had  no  application. 
In  Hny  (cit.  supra),  just  because  they 
wanted  to  shut  up  the  road,  the  words 
"shut  up,"  and  not  merely  divert  or  substi- 
tute, wei-e  used.  In  MaT^uis  of  Salisbury 
(cit.  supra)  the  railway  company  had 
actually  enclosed  the  ground,  and  the 
public  did  not  use  it.  The  rights  of  the 
public  to  the  road  vested  in  the  Road  Trus- 
tees were  not  lost  by  acquiescence — Pratt 
on  Highways,  15th  ed.  p.  129.  As  to  the 
word  "substituted"  in  sections  46  and  40, 
the  Railway  Company  had  not  substituted 
the  new  road  for  the  old  except  in  so  far  as 
they  had  "interfered  with  it.'  The  part  in 
question  still  existed  and  had  not  been 
"interfered with."  Astothewords  "divert 
or  alter"  in  section  16  the  same  argument 
applied.  Here  there  was  no  legislation 
warranting  taking  away  of  the  public's 
rights  in  the  road,  for  the  reclaimers  had 
failed  to  prove  that  the  diversion  or  substi- 
tution was  "necessary,"  and  that  was 
required  not  only  by  section  46  but  also  by 
section  16  —  Lonilon  and  North-  Western 
Railway  Company  v.  Ogtoen  District 
Council,  1809,  80  L.T.  401;  AttomeyGenend 
V.  The  Dorset  Central  Railway  Company, 
1861,  3  L.T.  608;  The  Queen  v.  Wycombe 
Raihcay  Company,  1867,  L.R.,  2  Q.B.  310; 
Pugh  V.  Golden  Valley  Raihoay  Company, 
im,  L.R.,  15  Ch.  D.  330. 

At  advising — 

Lord  Low — The  c[uestiou  which  has  to 
be  determined  in  this  case  seems  to  me  to 
depend  chiefly  upon  the  meaning  and  effect 
of  the  46th  and  40th  sections  of  the  Railway 
Clauses  Act  1846,  and  especially  of  the 
latter  section. 

These  sections  form  part  of  the  group  of 
sections  beginning  with  the  30th,  which 
are  brought  together  under  the  general 
heading  of  "Interference  with  Roads," 
From  the  SOth  to  the  45th  section  the  case 
of  a  railway  merely  crossing  a  road  is  dealt 
with,  and  provisions  are  made  in  i-egard  to 
level  crossings,  bridges  carrying  the  line 
over  the  road,  or  carrying  the  road  over 
the  line,  and  kindred  matters,  such  as 
gradients.  Section  46,  however,  passes  to 
another  kind  of  interference  with  roads, 
and  deals  with  cases  in  which  "  in  the  exer- 
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cise  of  powers  by  this  or  the  Special  Act 
granted,  it  is  found  necessary  to  cross,  cut 
through,  raise,  sink,  or  use  any  part  of  any 
road  ...  so  as  to  render  it  impassable  for 
or  dangerous  to  passengers  or  carriages." 
In  such  a  case  it  is  made  imperative  upon 
the  company  before  commencing  opera- 
tions "  to  cause  a  sufHcient  road  to  oe  made 
instead  of  the  road  to  be  interfered  with," 
and  to  maintain  "such  substituted  road" 
in  as  convenient  a  state  for  traffic,  as 
nearly  as  may  be,  as  the  road  interfered 
with. 

That  section  is  plainly  limited  to  the 
period  during  which  the  works  by  which 
the  road  is  interfered  with  are  in  course  of 
execution,  but  the  49th  section  provides 
what  is  to  be  done  when  the  works  are 
completed.  It  enacts  that  if  the  road  in- 
terfered with  can  be  restored  "compatibly 
with  the  formation  and  use  of  the  railway 
it  shall  be  restored,  but  "  if  such  road  can- 
not be  restored  compatibly  with  the  forma- 
tion and  use  of  the  railway,  the  company 
shall  cause  the  new  or  substituted  road,  or 
some  other  sufficient  substituted  road,  to  be 
put  into  a  permanently  substantial  condi- 
tion, equally  convenient  as  the  former 
road,  or  as  near  thereto  as  circumstances 
will  allow." 

Now  under  their  Special  Act  the  Cale- 
donian Railway  Company  were  authorised 
to  use  part  of  the  old  turnpike  road  in  ques- 
tion, and  they  did  so  by  laying  their  railway 
for  some  distance  in  a  cutting  actually 
upon  the  line  of  the  old  road,  and  they  also 
used  other  parts  of  the  road  for  station 

Slatforms  and  other  necessary  works.  I 
id  not  understand  it  to  be  contended,  nor, 
in  my  judgment,  could  it  have  been  success- 
fully contended,  that  the  Railway  Company 
were  not  justified  in  making  the  use  of  the 
road  which  they  did.  Further,  I  do  not 
think  it  could  be  suggested  (nor  did  I  under- 
stand it  to  be  suggested)  that  this  was  not 
a  case  for  a  substituted  road.  It  is  plain 
that  the  old  road  could  not  have  oeen 
restored  compatibly  with  the  formation 
and  use  of  the  railway,  because,  as  I  have 
said,  the  railway  ran  for  some  distance  in  a 
deep  cutting  upon  the  very  line  of  the  road. 
The  choice,  therefore,  seems  to  have  been 
between  a  long  skew  bridge  over  the  rail- 
way and  a  new  road.  The  Railway  Company 
offered  the  substitute  road  which  is  now  in 
use,  and  the  Road  Trustees  approved  of  and 
accepted  that  road,  it  being  clearly  in  the 
interest  of  the  public  to  do  so. 

Now,  in  so  far  as  the  ground  upon  which 
the  old  road  ran  has  been  actually  used  by 
the  Railway  Company,  it  has,  as  matter  of 
fact,  ceased  to  exist,  and  the  complainers 
cannot  claim  any  right  to  a  road  which  is 
non-existent,  and  therefore  so  far  as  that 
part  of  the  old  road  is  concerned  the  sub- 
stituted road  has  come  in  its  place  for 
every  purpose. 

There  is,  however,  a  part  of  the  old  road 
lying  to  the  east  of  the  railway  works  which 
the  Railway  Company  have  not  used.  That 
part  of  the  old  road  is  intersected  by  the 
West  Coats  Road  which  crosses  it  at 
right  angles,  and  no  question  is  raised  in 
"egard  to  the  portion  which  lies  to  the  east 


of  West  Coats  Road.  It  is  still  capable  of 
being  used,  and  is  in  fact  used,  as  a  puUic 
road,  and  nobody  proposes  to  interfere 
with  it.  The  portion  of  the  old  road,  how- 
evei',  which  lies  to  the  west  of  West  Coats 
Road  is  in  a  different  position,  and  is  the 
subject  of  the  present  litigation.  Its  length 
is  about  eighty-eight  feet,  and  it  is  bounded 
on  the  west  by  the  wall  enclosing  the 
ground  (which  includes  part  of  the  old 
road)  upon  which  the  railway  station  and 
its  adjuncts  are  erected ;  on  the  north  by  a 
piece  of  ground  belonging  to  the  Railway 
Company ;  on  the  south  by  ground  thie 
property  of  the  respondent  Eadie ;  and  ob 
the  east  by  West  Coats  Road. 

The  piece  of  the  old  road  in  question  (that 
is,  the  piece  lying  to  the  west  of  West 
Coats  Road)  is  tnerefore  a  cul-de-sac. 
and  since  the  completion  of  the  railway 
works  it  has  been  incapable  of  any  use 
whatever  as  a  public  road  except  in  so  far 
as  it  was  required  to  give  access  to  the 
property  now  belonging  to  Eadie. 

After  the  completion  of  the  railway 
works  in  1848  the  Railway  Company  granted 
a  letter  to  the  then  proprietors  of  Eadie's 
ground,  in  which  they  Dound  themselves 
"to  level  the  gi-ound  in  front  of  said  pro- 
perty and  between  it  and  the  new  line  of 
the  turnpike  road"  (that  is,  the  substituted 
road),  "and  to  leave  the  said  space  open 
and  common  in  all  time  coming."  Ttat 
obligation  was  carried  out,  and  since  its 
date  access  has  been  allowed  to  Eladie's 
property  not  only  by  the  old  road  but  over 
the  piece  of  ground  belonging  to  the  Rail- 
way Company  intervening  between  it  and 
the  substituted  road.  It  appears,  however, 
that  recently  an  agreement  has  been  en- 
tered into  between  the  Railway  Company 
and  Eadie  for  the  acquisition  by  the  latt^ 
of  the  piece  of  ground  belonging  to  the 
Railway  Company  upon  the  north  side  of 
the  old  road,  Eadies  intention  being  to 
build  upon  the  ground  between  the  substi- 
tuted road  and  Ills  property,  including  the 
piece  of  the  old  roaa  in  question.  If  it  be 
the  case  that  that  piece  of  the  old  road  has 
ceased  to  be  a  road,  and  if  in  consequence 
the  incorporeal  ri^ht  of  passage  with  which 
the  ground  occupied  by  the  road  was  bur- 
dened has  flown  off,  I  do  not  think  that  it 
can  be  doubted  that  Eadie,  as  owner  of  the 
ground  on  both  sides  of  the  road,  and 
therefore  of  the  solum  under  the  it^d,  is 
entitled  to  build  upon  it. 

The  complainers,  however,  maintain  that 
the  only  way  in  which  any  part  of  a  public 
road  can  be  shut  up  and  cease  to  be  a  public 
road  is  bv  following  the  statutory  proce- 
dure for  snutting  up  a  road  (that  proTOdure 
being,  at  the  time  when  the  railway  was 
made,  regulated  by  the  General  Turnpike 
Act  1831,  and  now  by  the  42nd  and  43rd 
sections  of  the  Roads  and  Bridges  Act  1878). 
and  that,  accordingly,  unless  and  until  thai 
procedure  is  adopted,  the  piece  of  road  in 
question  remains  a  public  road  vested  in 
tnem  as  the  local  authority. 

Now,  it  seems  to  me  that  when  a  road 
has  been  interfered  with  by  a  railway  com- 
pany, acting  under  statutory  powers,  in 
such  a  way  that  it  cannot  be  restored,  and 


Digitized  by  V^OOQIC 


L«.«k.h.jeCount,^ounca.&cj    JJ^g  ScotHsh  Low  Rt^oTter.—  Vol.  XLIIl. 


811 


the  company  provide  a  substituted  road  in 
terms  of  the  49th  section  to  the  satisfaction 
of  the  local  authority,  the  Generad  Road 
Acts  have  no  application. 

I  do  not  thinK  that  that  proposition  can 
be  disputed  in  cases  where  a  road  or  part  of 
a  road  has  actually  been  used  for  the  con- 
struction of  railway  works.  The  present 
case  furnishes  an  example  of  such  a  use  of 
a  road,  because,  as  I  have  already  pointed 
out,  the  cutting  in  which  the  line  is  laid 
occupies  the  site  of  part  of  the  road.  The 
complainers  admitted  that  they  could  not 
maintain  that  that  part  of  the  road  was 
still  vested  in  them  for  the  public  interest, 
and  that  amounts  to  an  admission  that  a 
public  road  may,  under  the  Railway  Acts, 
cease  to  exist,  although  it  has  not  been 
shut  up  in  the  manner  provided  by  the 
Road  Acts.  The  complainers,  however, 
maintain  that  if  a  piece  of  the  road,  how- 
ever small,  and  however  useless  for  the 
purposes  of  a  road,  is  not  actually  used  by 
the  Railway  Company,  that  piece  remains  a 
road  vested  in  the  Road  Trustees,  and  can- 
not be  used  for  any  purpose  whatever 
unless  the  statutory  procedure  for  shutting 
up  a  public  road  is  adopted.  Accordingly, 
although  the  acquisition  by  Eladie  of  tne 
ground  upon  the  north  side  of  the  road  has 
put  an  end  to  the  only  interest  in  the  road 
which  remained  after  the  substituted  road 
was  provided,  and  although  there  is  now 
no  human  being  by  whom  the  road  can  be 
used  for  the  purposes  of  a  road,  the  com- 
plainers maintain  that  it  is  still  vested  in 
them,  and  that  they  are  entitled  to  demand 
that  it  shall  remain  open,  unless  they  choose 
to  set  in  motion  the  statutory  procedure 
for  having  it  shut  up. 

I  am  of  opinion  that  not  even  a  technical 
right  to  tne  piece  of  road  in  question 
remains  in  the  complainers,  although,  even 
if  there  were  such  a  right  it  would  not,  in 
my  judgment,  entitle  them  to  the  interdict 
which  they  seek,  because,  as  their  counsel 
frankly  aomitted,  they  have  no  interest 
whatever  to  enforce  the  right.  My  reasons 
for  holding  that  no  right  to  the  piece  of 
road  in  question  remains  in  the  complainers 
ai-e  these — Although  the  Railway  Company 
have  not  actually  used  it  for  railway 
works,  they  have  interfered  with  it  so  that 
it  cannot  be  restored— that  is  to  say  (as  I 
understand  the  expression)  it  cannot  be 
made  fit  for  the  purposes  which  it  formerly 
served.  The  Railway  Company  were  there- 
fore bound  in  terms  of  the  49th  section  to 
supply  as  a  substitute  for  the  piece  of  road 
in  question  an  eoually  convenient  road, 
and  they  have  done  so.  It  therefore 
follows,  m  my  judgment,  that  the  "sub- 
stituted road  came  in  place  (as  the  very- 
expression  implies)  of  the  road  for  which  it 
was  substituted,  and  that  the  latter  ceased 
technically,  as  it  bad  ceased  in  fact,  to  be  a 
road  at  all. 

I  do  not  think  that  that  view  is  in  any 
way  inconsistent  with  the  case  of  Campbell 
v.  walker  (1  Macph.  825),  upon  which  the 
complainers  founded.  It  seems  to  me  that 
in  that  case  the  road,  in  so  far  it  lay  be-' 
tween  Mr  Campbell's  iji-operty  and  Helens- 
burgh, had  not  been  interfered  with,  and 


that  no  new  road  had  been  substituted  for 
that  part  of  it.  The  present  case  would 
indeed  have  been  somewhat  analogous  to 
Campbell's  case  if  the  Railway  Company  had 
triea  to  shut  up  the  old  road  while  it  was 
still  required  as  an  access  to  Eadie's  pro- 
perty. They  did  not  however  do  so,  and 
Eadie's  interest  being  out  of  the  way,  and 
no  other  interest  being  suggested,  and  a 
new  road  having  in  fact  been  supplied  and 
accepted  as  a  substitute  for  the  old  road, 
the  decision  in  CampbeWa  case  has  in  my 
judgment  no  application. 

I  am  therefore  of  opinion  that  the  ix>rd 
Ordinary's  interlocutor,  in  so  far  as  it 
grants  interdict  in  terms  of  the  first  head 
of  the  prayer  of  the  note,  should  be 
recalled. 

Lord  Justicb-Olebk— That  is  the  opin- 
ion of  the  Court  (the  Lord  Justice-Olerk, 
Lord  Kyllachy,  Lord  Stormonth  Darling, 
and  Lord  Low). 

The  Court  pronounced  this  interlocutor— 

". .  .  Recal  the  said  interlocutor  [dated 

18th  August  1905] :  Repel  the  reasons  of 

suspension :  Refuse  the  interdictcraved, 

ana  decern.  ..." 

Counsel  for  Complainers  (Respondents) — 
Wilson,  K.C.— Cullen,  K.C.  —  MacRobert. 
Agents — Ross,  Smith,  &  Dykes,  8.S.C. 

Counsel  for  Respondent  (Reclaimer) 
Eadie,  and  for  the  Respondents  (Reclaimers) 
The  Caledonian  Railway  Company — 
Cooper,  K.C,  —  Blackburn.  Agents  for 
EadHe— Campbell  &  Smith,  S.S.C.  Agents 
for  the  Caledonian  Railway  Company  — 
Hope,  Todd,  &  Kirk,  W.8. 


Friday,  July  20. 

FIRST    DIVISION. 

[Exchequer  Cause. 
MOORE  (SURVEYOR  OF  TAXES)  v. 
STEWARTS  &  LLOYDS,  LIMITED. 

Revenue  —  Income-  Tacc  —  Profits  —  Dethic- 
tiona — Payment  Made  to  Rival  Company 
for  Commanding  Interest  in  its  Manage- 
ment— "  Money  wholly  Expended  for  the 
Purpose  of  Such  Trade  —Income-Tax 
Act  1842  (5  and  6  Viet.  cap.  63),  sec.  100, 
Schedule  D,  Rules  Applyiiig  to  First  and 
Second  Cases,  No.  I. 

A  company  having  made  an  agree- 
ment with  another  company  carrying 
on  a  similar  business,  whereby  it  ob- 
tained, in  return  for  an  undertaking  to 
make  up  the  yearly  profits  of  the  second 
company  to  a  certain  amount,  a  com- 
manding interest  in  its  management, 
claimed  to  deduct  from  its  yearly 
profits  for  the  purposes  of  income-tax 
assessment  the  sum  paid  to  the  other 
company.  The  Income-Tax  Commis- 
sioners allowed  the  deduction,  holding 
that  the  payment  had  been  made  by 
the  company  "for  the  purpose  of  its 
trade,  and  that  it  might  sell  its  goods  at 
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a  better  price."  The  Surveyor  appealed. 

Held  (1)  that  the  Question  was  one  of 

fact  rather  than  of  law,  and  (2)  that  the 

deduction  had  rightly  been  allowed. 

The  Income-Tax  Act  1812  (5  and  6  Vict. 

cap.  35),  section  100,  enacts— "And  be  it 

enacted   that  the  duties  hereby  gi'anted, 

contained  in  the  Schedule  marked  (D),  shall 

be  assessed  and  charged  under  the  following 

rules,   which    rules  shall    be  deemed    and 

construed  to  be  a  part  of  this  Act,  and  to 

refer  to  the  said  last-mentioned  duties,  as  if 

the  same  had  been  inst^rted  under  a  special 

enivctment. 

Schedule  (D) 

Rules  for  ascertaining  the  said  last-men- 
tioned duties  in  the  particular  cases  herein 
mentioned. 

First  Case 

Rules 

Second  Case 

Rules 

Rules  applying  to  both  the  preceding  cases. 
First,  m  estimating  the  balance  of  the 
profits  or  gains  to  be  charged  according  to 
either  of  the  first  or  second  cases,  no  sum 
shall  be  set  against  or  deducted  from  .  .  . 
such  profits  or  gains,  for  any  disbursements 
or  expenses  wnatever,  not  l>eing  money 
wholly  and  exclusively  laid  out  or  expended 
for  the  purpose  of  such  trade,  manufacture, 
adventui-e,  or  concern " 

This  was  a  stated  case  taken  at  the 
instance  of  the  Surveyor  of  Taxes  for  the 
City  of  Glasgow. 

Tne  case  set  forth — *'  At  a  meeting  of  the 
Commissioners  for  the  General  Purposes  of 
the  Income-Tax  Acts,  and  for  executing 
the  Acts  relating  to  Inhabited  House  Duties 
for  the  city  of  Glasgow,  held  at  Glasgow  on 
the  4lh  Day  of  December  1005, 

"Stewarts  &  Lloyds,  Limited  (herein- 
after i-ef erred  to  as  'the  company'),  ap- 
pealed against  an  assessment  for  the  year 
ending  5th  April  1906  on  the  sum  of  £172,770 
(duty  iBSeSS,  10s.)  made  upon  it  under 
Schedule  D  of  the  Income-Tax  Acts,  in 
respect  of  the  profits  of  the  business  carried 
on  by  it,  after  allowing  a  deduction  of 
£14,700  for  wear  and  tear  of  machinery. 

"The  assessment  was  made  under  5  and  6 
Vict.  c.  35,  sec.  100,  Schedule  D,  First  Case; 
16  and  17  Vict.  c.  34,  sec.  2,  Schedule  D ;  and 
6  Edw.  VII,  c.  4,  sec.  6. 

"I.  The  following  facts  were  admitted  or 
proved — 1.  .  .  . 

"2.  The  objects  of  the  company,  as  set 
forth  in  the  third  article  of  its  memorandum 
of  association,  are,  inter  alia,  as  follows : — 

' (A.)  To  enter  into  partnership,  or 

into  any  an-angement  for  sharing  pi-oflts, 
union  of  interests,  reciprocal  concession,  or 
co-operation  with  any  person  or  company 
carrying  on  or  about  to  carry  on  any  Dusi- 
ness  which  this  company  is  authorised  to 
carry  on,  or  any  business  or  transaction 
capable  of  being  conducted  so  as  directly  or 
indirectly  to  l)eneftt  this  company,  and  to 
take,  or  otherwise  acojuire  andf  hold,  shares 
or  stocks  in,  or  securities  of,  and  to  subsi- 
dise or  otherwise  assist  any  such  company, 
and  to  sell,  hold,  re-issue,  with  or  without 
guarantee,  or  otherwise  deal  with,  such 
shares  or  securities.' 


"  3.  The  liability  of  the  company  falls  to 
be  adjusted  by  reference  to  the  profits  ai 
the  three  years  ended  31st  December  19CB, 
3l8t  December  1003,  and  Slst  December  lOM. 

"4.  Wilsons  and  Union  Tube  Company, 
Limited  (hereinafter  referred  to  as  toe 
Wilsons  Company),  incorporated  under  the 
Companies  Acts  1862  to  lis)8,  and  having  its 
registered  office  at  No.  5  Wellington  Street, 
Glasgow,  carry  on  a  business  similar  to 
that  of  the  company. 

"  5.  In  arriving  at  the  profits  for  the  year 
ending  31st  December  1004,  the  company 
claimed  deduction  of  a  sum  of  £841  paid  to 
the  Wilsons  Company  under  minute  of 
agreement,  dated  the  28th  day  of  October 
and  the  3rd  day  of  November  IDOS,  enteral 
into  and  executed  by  and  between  the 
Wilsons  Company  and  the  company 

"6.  The  Wilsons  Company  was  not 
assessed  to,  and  did  not  pay  income-tax  on, 
said  sum  of  £841. 

"II.  The  company  contended — (1)  That 
the  agreement  was  entered  into  and  the 
payment  of  £841  was  made  solely  for  the 
purposes  of  its  own  trade,  and  that  it 
uiigut  sell  its  goods  at  a  better  price,  and 
that  therefore  the  deduction  claimed  was 
a  proper  one  to  be  made  from  gross  profits: 
(2)  Tliat  as  the  arrangement  made  with 
the  Wilsons  Company  enabled  the  company 
to  make  larger  profits,  and  to  an  extent 
exceeding  the  payment  made  to  the  WU- 
sons  Company,  it  is  unreasonable  to  assess 
the  lai-ger  profits  to  the  income  tax.  and 
not  allow  as  a  deduction  the  sum  expended 
by  the  company  to  earn  them  ;  and  (3)  That 
the  Wilsons  Company  had  paid  dividend 
to  their  shareholders  from  w-hich  they  de- 
ducted income  tax— partly  with  the  £841. 

"III.  The  Surveyor  of  Taxes  maintained— 
(1)  That  the  payment  of  £841  was  not  ex- 
penditure incurred  in  earning  the  profits  of 
the  company,  but  was  a  payment  made 
in  consideration  of  the  company  being 
allowed  to  nominate  a  majority  of  the 
board  of  the  directoi-s  of  the  Wilsons  Com- 
pany; (2)  That  it  'was  not  money  wholly 
and  exclusively  laid  out  or  expended  for 
the  purposes  of  the  trade  of  the  company, 
within  the  meaning  of  the  first  rule,  apply- 
ing to  both  the  first  and  second  cases  of 
Schedule  D,  section  100,  5  and  6  VicU  c. 
35  (Bhymney  Iron  Company,  Limited  v. 
Fowler  [1896],  2  Q.B.  TO,  3  Tax  Cases  476); 
and  (3)  That  the  payment  of  £841  was 
merely  an  appropriation  of  profits  earned 
by  the  company,  which  is  required  by  the 
Income  Tax  Acts  to  pay  income  tax  on  the 
whole  of  its  business  profits  irrespective  of 
their  destination  (Mersey  Docks  and  Bar- 
hour  Board  v.  Lucas,  1888,  8  A.C.  881,  49 
L.T.R.  781,  2  Tax  Cases  25). 

"  IV.  The  Commissioners,  on  a  considera- 
tion of  the  evidence  and  arguments  sub- 
mitted to  them,  held  that  the  payment  of 
£841  by  the  company  having  been  made 
for  the  purpose  of  its  trade  and  that  it 
might  sell  its  goods  at  a  better  price  was  a 
proper  deduction,  and,  accordingly,  they 
allowed  the  deduction  of  £841  claimed  by 
the  company  .  .  ." 

The  minute  of  agreement  between  W'il- 
80D8  and  Union  'Tube  Company,  Limited 
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(first  parties),  and  Stewarts  &  Lloyds, 
Liimited  (second  parties),  referred  to  in  the 
stated  case,  under  which  the  payment  of 
£841  was  made  to  the  first  parties,  provided, 
inter  alia :—"  (First)  The  first  parties  aspee 
to  elect  to  their  board  of  directors,  and  to 
continue  to  elect  from  time  to  time,  and  to 
retain  as  directors,  such  persons  as  may  be 
nominated  by  the  second  parties  greater  in 
number  than  the  other  directors  of  the 
first  parties.  It  shall  be  optional  to  the 
first  parties  at  any  time  to  decline  to  elect 
or  re-elect  or  retain  the  nominees  of  the 
second  parties,  but  in  the  event  of  their 
doing  so,  all  obligations  incumbent  on  the 
second  parties  under  this  agreement  shall 
immediately  cease.  The  second  parties  may 
from  time  to  time  change  their  nominees, 
in  which  case  those  previously  nominated, 
one  or  more,  so  changed,  shall  retire, 
and  the  new  nominees  take  their  place. 
(Second)  So  long  as,  and  if  when  required, 
the  requisite  number  of  nominees  of  the 
second  parties  are  elected  to  the  board  of 
the  first  parties,  and  retained  members 
thereof,  the  second  parties  agree  to  pay  to 
the  first  parties,  half-yearly  on  Ist  March 
and  1st  September,  whatever  sum  is  re- 
quired to  pay  or  make  up  a  half-year's 
dividend  on  the  preference  shares  of  the 
first  parties,  according  to  the  balance  at 
credit  or  debit  as  shown  by  their  balance 
sheets,  to  be  made  up  as  at  thirtieth  June 
and  thirty-first  December,  half-yearly,  and 
duly  audited,  i.e.,  if  the  profit  shown  by  the 
balance  sheet  is  less  than  two  thousand 
five  hundred  pounds,  the  second  parties 
shall  make  up  the  deficiency  to  the  first 
parties,  and  if  there  be  no  profit  at  the 
credit  of  profit  and  loss  account,  or  if  there 
be  a  debit,  the  second  parties  shall  pay  to 
the  first  parties  the  sum  of  two  thousand 
Ave  hundred  pounds.  But  declaring  that 
in  ascertainibg  such  credit  or  debit  there 
shall  not  be  taken  into  account  anv  loss 
carried  forward  from  a  preceding  halt-year, 
but  merely  the  loss,  if  any,  arising  on  the 
half-year's  trading  taken  by  itself.  The 
first  payment  shall,  if  required,  be  made  on 
the  first  day  of  March  nineteen  hundred 
and  four.  'The  balance  at  debit  or  credit  of 
profit  and  loss  account  shall,  for  the  pur- 
pose of  this  agreement,  be  ascertained  by 
the  auditors  of  the  first  parties.  It  is 
hereby  expressly  declared  that  the  liability 
of  the  second  parties  in  each  half-year  shall 
not  exceed  the  sum  of  two  thousand  five 
hundred  pounds.  .  .  ." 

The  case  came  before  the  First  Division. 

Argued  for  the  appellant  (the  Surveyor 
of  Taxes) — ^The  sum  in  respect  of  which 
deduction  was  claimed  did  not  fall  imder 
Rule  1  applying  to  both  the  First  and 
Second  Cases  under  Schedule  D,  sec.  lUO, 
of  the  Income  Tax  Act,  1842  —  Dowell's 
Income  Tax  Laws,  5th  ed.,  p.  152  — but 
under  Rule  3  applying  to  the  First  Case— 
Dowell,  ut  supra,  p.  145 — and  it  was  therein 
enacted  that  such  payments  were  not  to  be 
deductible.  But  takmg  Rule  1  applying  to 
both  First  and  Second  Cases,  deduction 
was  claimed  here  in  respect  of  a  disburse- 
ment not  wholly  or  exclusively  incurred 
for  Stewarts  &  Lloyds'  benefit,  and  neces- 


sary to  the  earning  of  their  trade  profits. 
Disbursements  to  oe  deductible  must  be 
directly  concerned  with  the  production  of 
the  article  manufactured  or  its  distribution, 
and  not  mere  indirect  aids  to  trading  facili- 
ties—  Watney  v.  Mriagrave,  L.R.,  5  Ex.  D. 
241,  1  Tax  Cases,  2ra— or  must  be  for  the 
purposes  of  carrying  on  a  business,  not  an 
lusurance  ap^ainst  loss  in  the  event  of  its 
profits  ceasing  or  diminishing — Rhymney 
Iron  Company  Limited  v.   Fowler,   [1806] 

2  Q.B.  79,  3  Tax  Cases,  476;  Bi-ickicood  & 
Company    v.    Reynolds,  [1^8]  1    Q.B.   05, 

3  Tax  Cases,  600,  per  Pollock  (B),  604.  The 
expenditure  under  consideration  was  not 
of  a  character  for  which  deduction  could 
be  claimed  in  view  of  these  decisions.  Fur- 
ther disbursements  necessary  to  earn  profits 
mi^ht  be  deducted,  but  this  was  an  appli- 
cation of  profits  alreadyearned — Strong  & 
Company,  Limited  v.  Woodifield,  [10(£]  2 
K.B.  350,  par  Collins  (M.R.),  356.  Nor  was 
the  result  of  the  expenditure  necessarily 
to  earn  a  profit ;  the  company  might  have 
to  recoup  Wilsons  Company  for  loss  owing 
to  general  depression  of  business  or  im- 

grudent  trading.  It  was  in  their  power  to 
ave  specially  arraniged  only  to  pay  when 
loss  was  the  result  of  keeping  up  prices  for 
their  mutual  benefit,  but  they  had  not  done 
so.  In  certain  circumstances  the  agreement 
might  even  be  against  the  company's  earn- 
ing increased  profits.  There  was  no  case 
where  a  payment  of  this  character,  which 
was  not  for  making  or  putting  on  the 
market  the  goods  manufactured,  but  was 
for  preventing  a  loss,  or  for  creating  a  state 
of  the  market  through  the  transactions  of 
a  rival  business,  had  been  held  deductible. 
Argued  for  the  respondents — The  finding 
of  the  Commissioners  showed  that  in  fact 
the  expenditure  in  respect  of  which  deduc- 
tion was  claimed  was  made  for  the  pur- 
poses of  profit-earning  in  their  trade,  and 
it  was  wnolly  and  exclusively  for  these 
purposes  in  the  meaning  of  Rule  1  applying 
to  First  and  Second  Cases  under  Schedule 
D,  sec.  100,  of  the  Income  Tax  Act  1842.  It 
was  to  be  noted  that  the  rule  did  not  use 
the  word  "necessary"  in  prescribing  the 
nature  of  deductible  expenses,  but  merely 
observed  a  distinction  Detween  outlay  to 
earn  profit  and  the  application  of  profit 
earned  —  ATerseu  Docks  v.  Lucas,  L.B.,  8 
A.C.  891,  per  Lord  Selborne  (L.C.),  903, 
In  the  present  case  the  earning  of  in- 
creased profit  was  the  only  possible  motive 
for  the  expenditure,  so  the  rule  laid  down 
by  Collins  (M.R.)  in  Strong  &  Company, 
Limited  v.  Woodifield,  ut  supra,  p.  3!i6, 
was  in  their  favour.  The  true  meaning  of 
the  words  "  profits  or  gains  "  in  commercial 
trading  was  laid  down  in  The  Greah-am 
Life  Assurance  Society  v.  Styles,  [18921, 
A.O.  309,  per  Lord  Halsbury  (L.C.),  316, 
and  that  of  the  "profit  of  trade"  was 
defined  in  Rtissell  v.  Toion  and  County 
Bank,  April  26,  1888,  15  K.  (H.L.)  51,  Lord 
Herschell,  52,  25  S.L.R.  451.  These  defini- 
tions showed  that  the  expenditure  here  was 
deductible,  and  that  the  amount  was  not 
assessable  to  income  tax.  As  to  the  cases 
quoted  for  the  appellants,  the  Rhwnney 
Iron    Company,    Limited    v.    Fowler,   ut 
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Bupra,  Tvas  distinguished,  for  in  the  present 
case  a  woiking  agreement  was  of  import- 
ance to  the  company.  Pollock  (B)  laid  it 
down  in  ReicPs  Bretcery  Company  v.  Male, 
[1801],  2  Q.B.  1,  p.  8,  3  Tax  Cases,  279,  that 
the  case  of  Watney  v.  Muagrave,  ut  ax^pra, 
went  too  far,  and  that  argument  had  been 
accepted  by  the  Bench  in  the  case  of  South- 
well V.  SavUl  Brothers,  Limited,  [1901)  2 
K.B.  349.  Every  authority  supported  the 
proposition  that  any  expenditure  necessary 
tor  earning  profit,  or  without  which  profit 
would  not  have  been  gained,  falls  to  be 
deducted  before  assessing  profits  for  income 
tax,  and  that  was  the  character  of  the  pay- 
ment in  question.  The  whole  question  was 
indeed  primai-ily  one  of  fact,  the  agreement 
could  not  be  considered  per  ae,  ai^d  the 
finding  of  the  Commissioners  who  had 
considered  the  full  facts  was  conclusive 
since  there  was  no  error  in  law  proved. 
The  agreement  was  to  further  the  trading 
interests  of  the  company,  though  benefit 
might  accrue  to  the  Tube  Company  thereby, 
and  consequently  the  sum  paid  thereunder 
should  be  deductible  in  calculating  income 
tax. 

At  advising — 

Lord  M 'Laben— This  case  raises  a  Ques- 
tion under  the  Income"  Tax  Acts,  wnich 
may  or  may  not  be  of  frequent  occurrence, 
but  which  to  my  thinking  has  much  more 
the  complexion  of  an  issue  of  fact  than  of  a 
question  of  law. 

The  question  is,  whether  a  payment  of 
£841  made  by  the  respondent  company  to 
another  company  in  tne  same  line  of  busi- 
ness is  to  be  held  to  be  a  payment  out  of 
profits,  or  is  in  fact  a  payment  of  the  nature 
of  current  expenditure,  which  was  made 
with  a  view  to  the  earning  of  profits.  In 
the  former  view  of  its  character  the  pay- 
ment would  be  subject  to  taxation,  in  the 
latter  view  it  would  not. 

I  observe  in  the  first  place  that  this  was 
a  payment  made  in  fulfilment  of  an  agree- 
ment. The  respondent  company  by  agree- 
ment with  the  Wilsons  and  Union  Tube 
Company  obtained  the  right  to  nominate 
a  majority  of  the  members  of  their  board  of 
directors,  and  in  consideration  of  this  privi- 
lege they  undertook  to  make  an  annual 
payment,  which  was  equivalent  to  the 
guarantee  of  a  dividend  to  the  affiliated 
company.  Prima  facie,  a  payment  made 
in  fulfilment  of  an  a^eement  and  for  the 
purposes  of  business  is  a  part  of  the  com- 
mercial expenditure  of  the  company  making 
the  payment,  and  in  a  profit  and  loss 
account  would  be  set  against  gross  profits, 
the  assessable  profit  or  income  being  the 
diflference  between  the  gross  proflte  and  the 
expenditure  incurred  for  the  purpose  of 
earning  profits. 

If  the  payment  made  to  the  afHliated 
company  could  be  regarded  as  charity  my 
opinion  would  be  that  it  was  a  payment 
out  of  income,  and  that  it  was  subject  to 
income-tax.  But  mercantile  companies  are 
not  in  the  habit  of  subsidising  competing 
companies  from  motives  of  benevolence. 
Sucna  payment  would  not  be  a  legal  applica- 
tion of  the  shareholders'  money,  and  in  the 
absence  of  evidence  or  an  admission  to  the 


contrary  effect  I  think  it  is  a  just  legal 
inference  that  the  payment  in  question 
was  a  payment  made  for  the  advancement 
of  the  respondent's  business,  and  with  a 
view  to  augmenting  its  capital  or  its  income. 
As  this  is  an  annual  payment,  it  would,  as 
a  matter  of  accounting,  be  regarded  as  a 
payment  made  with  a  view  to  the  increase 
of  income,  and  would  be  properly  entered 
in  the  annual  accounts.  The  Commis- 
sioners have  found  in  fact  that  the  payment 
was  with  a  view  to  earning  larger  profit& 

The  consideration  appearing  on  the  face 
of  the  agreement  is  the  right  of  nominating 
a  majority  of  the  directors  of  the  aiffiliated 
company.  I  do  not  think  we  ore  much 
concerned  with  the  question  in  what  pre- 
cise way  this  nomination  operated  for  the 
benefit  of  the  respondent  company.  But 
it  is  easy  to  see  that  the  trade  of  the 
respondent  company  would  be  promoted 
by  such  an  arrangement.  It  ■would  cct- 
tainly  have  this  effect,  that  the  two  com- 
panies would  co-operate  in  their  trade 
instead  of  competing  for  business  ag^nst 
one  another.  Then  it  would  naturally  tend 
to  the  fixation  of  a  common  system  of 
remunerative  prices,  which  would  be  pre- 
ferable to  having  the  prices  liable  to  be 
cut  down  by  competition.  Or,  again,  the 
management  might  result  in  a  disti-ibutaoD 
of  the  different  branches  of  their  manu- 
facture between  the  two  affiliated  com- 
panies under  which  their  industrial  work 
would  be  more  economically  carried  on. 

In  these  and  other  ways  that  may  be 
imagined  what  is  called  a  working  agree- 
ment may  be  profitable  to  one  or  Doth  of 
the  companies  concerned,  and  if  such  a 
working  agreement  can  only  be  arrived  u 
by  mutual  concessions,  or  by  a  payment  on 
on  one  side,  and  the  concession  of  privileges 
on  the  other,  I  see  no  reason  why  the 
pecuniary  consideration  should  not  be 
treated  as  an  item  of  proper  business 
expenditure. 

I  may  add  that  in  my  opinion  the  question 
whether  the  expectation  under  which 
the  ag^emeiit  was  made  was  fulfilled  does 
not  in  any  way  affect  the  ground  of  judg- 
ment. The  arrangement  may  or  may  not 
have  been  a  prudent  speculation  on  the 
part  of  the  respondent  company;  it  may  or 
may  not  have  resulted  in  the  exx>ected 
increase  of  profit.  But  if  the  agreement 
was  entered  into  with  a  view  to  profit,  as  1 
think  it  was  for  the  reasons  which  I  have 
stated,  then  the  annual  charge  to  the 
respondent  company  is  in  my  view  a  part 
of  their  business  outlay  or  expenditure  and 
is  not  subject  to  assessment.  I  am  accord- 
ingly of  opinion  that  the  decision  of  the 
Income-tax  Commissioners  ought  to  be 
affirmed, 

LoBD  Pearson— The  question  is  whether 
in  making  this  payment  to  Wilsons 
Limited  tne  company  was  expending 
money  wholly  and  exclusiveljr  for  the 
purposes  of  their  trade.  That  is  mainly. 
though  not  entirely,  a  question  of  fact.,  and 
I  hold  that  it  must  be  answered  in  the 
affirmative.  It  was  contended  that  the 
money  was  not  laid  out  by  the  company 
for  the  purposes  of  their  trade  at  all,  but 
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that  it  was  an  application  of  profits  already 
earned,  wfaich  resulted  in  a  definite  benefit 
to  the  shareholders  of  Wilsons  Limited, 
bwt  not  necessarily  in  any  profit  or  benefit 
to  the  other  company.  I  think  that  is 
much  too  narrow  a  view  of  the  case.  The 
real  question  is  not  where  the  money  came 
from,  nor  whether  any  and  what  profit  in 
fact  resulted  to  Stewarts  &  Lloyds  from 
its  application,  but  to  what  purpose 
Stewarts  &  Lloyds  applied  it.  Now,  the 
agreement  under  which  the  money  was 
paid  is  a  mutual  afi'eement,  obviously 
intended  to  prevent  the  cutting  down  of 
prices  by  competition.  It  was  for  that 
purpose  that  the  agreement  was  entered 
into  and  the  money  paid.  It  may  be 
impossible  to  ascribe  any  particular  items 
of  the  profits  earned  by  Stewarts  &  Lloyds 
to  the  operation  of  that  agreement.  But 
the  statute  does  not  require  the  party 
claiming  the  deduction  to  show  that  any 
profit  was  in  fact  earned  by  the  expendi- 
ture in  question.  It  is  enough  that  it  shall 
have  been  laid  out  for  the  purposes  of  his 
trade,  as  this  expenditure  clearly  was.  But 
then  it  must  be  laid  out  wholly  and  ex- 
clusively for  those  purposes ;  and  it  was 
argued  that  the  agreement  was,  at  least  in 
piurt,  for  the  benefit  of  Wilsons,  Limited. 
It  may  have  operated  to  their  benefit. 
But  we  have  to  do  only  with  Stewarts  & 
Lloyds'  part  of  it ;  and  even  with  that,  not 
as  a  definite  source  of  ascertainable  profit, 
but  as  inferrin(^  the  expenditure  of  the  sum 
of  money  here  in  question  for  the  purposes 
of  their  trade.  I  think  it  clear  that  from 
their  point  of  view  the  expenditure  was 
made  tor  those  purposes  and  for  no  other. 

Lord  Pbesidbnt — I  am  bound  to  say 
that  I  have  found  this  case,  as  far  as  I  am 
concerned,  attended  with  considerable 
difficulty,  but  in  the  end  I  have  come  to  the 
same  conclusion  as  that  expressed  by  your 
Lordships ;  and  I  have  done  so  because  I 
agree  entirely  with  what  your  Lordships 
have,  I  think,  all  said,  that  the  determina- 
tion of  this  question  really  depends  upon  a 
determination  of  a  question  of  fact  and  not 
a  question  of  law  at  all.  The  law,  I  think, 
is  not  doubtful,  and  I  do  not  think  it  could 
have  been  better  put  than  it  was  put 
by  Mr  Macmillan,  the  junior  counsel  for 
Stewart  &  Lloyds,  when  he  said  that  it  all 
depended  on  whether  this  expenditure  was 
really  an  outlay  to  earn  profit  or  was  an 
application  of  profit  earned.  Well,  that  is 
a  question  of  lact,  and  it  is  a  question  of 
fact  which  is  not  solved  by  a  mei-e  perusal 
of  the  document  under  which  the  money  is 
claimed.  If  it  could  bo  so  solved  it  might 
be  one  of  those  sort  of  mixed  questions 
which,  although  fact  in  one  case,  yet  de- 
Ekending  on  construction  or  what  construc- 
tion comes  to,  might  be  said  to  be  law  in 
another;  but,  as  I  say,  I  do  not  think  it 
depends  upon  that.  One  cannot  tell  from 
the  mere  perusal  of  the  document.  You 
have  to  know  something  more.  Now,  I 
find  that  the  Commissioners,  who  are  the 
first  judges  on  this  matter,  and  who  are 
chosen  because  they  are  business  men,  and 
who  have  the  right  to  get  before  them  such 


evidence  as  they  like,  and  which  we  have 
not  before  us,  say  that  on  a  consideration 
of  the  evidence  they  held  that  this  pay- 
ment Was  made  for  the  purpose  of  trade 
and  that  the  company  might  sell  its  goods 
at  a  better  price.  That  seems  to  me  equi- 
valent to  beinp;  really  what  would  be  the 
finding  of  a  ]ury  as  between  those  two 
alternatives,  namely,  that  this  was  an 
outlay  hoTia  fide  made  to  earn  profit  and 
not  an  application  of  profit  earned ;  and 
accordingly  I  think  this  case  falls  on  that 
finding  of  fact  on  the  one  side  of  the  line, 

i'ust  as  the  case  quoted  to  us,  the  Rhymney 
ron  Company,  [1896]  2  Q.B.  79,  fell  on 
the  other,  where  it  was  held  that  a  pay- 
ment which  was  made  really  not  for  earning 
profits  during  the  year  but  for  an  insurance 
m  i)ad  times,  when  there  came  a  time  when 
low  profits  would  be  earned,  was  not  an 
outlay  to  earn  profit  but  an  application  of 
profits  earned.  On  the  whole  matter  I 
agree  with  the  opinions  that  your  Lordships 
have  expressed  and  think  that  the  deter- 
mination of  the  Commissioners  should  be 
a£Qrmed. 

LOBD  EiNNBAB  Concurred. 

The  Court  affirmed  the  finding  of  the 
Commissioners. 

Counsel  for  the  Appellant  (the  Surveyor) 
—The  Solicitor-General  (Qre,  R.C.)— A.  J. 
Young.  Agent — The  Solicitor  of  Inland 
Revenue. 

Counsel  for  the  Respondents  (the  Com- 
pany)— The  Dean  of  Faculty  (Campbell, 
K.C.) — Macmillan.  Agents— J.  &  J.  Boss, 
W.S. 


Friday,  July  20. 

SECOND    DIVISION. 

[Dean  of  Guild  Court, 
Glasgow. 

MACTAGGART  &  COMPANY  v. 
HABROWER  AND  OTHERS. 

Properly  —  Real  Burden — Reetrictwn  on 
Building — Restriction  Imposed  in  Dis- 
position of  Portion  of  Disponer'e  Lande — 
jEnforcement  of  Restriction  by  Subsequent 
IHiponees  of  the  Other  Portions  of  the 
Lands  xoith  Special  Assignations — Re- 
striction not  Stated  to  be  in  Fatwur  of 
any  Particular  Lands  —  Validity  — 
"Tenements  of  First- Class  Self-Contatned 
Dwelling- Houses." 

An  association  owning  lands,  in  1879 
sold  and  conveyed,  by  disposition  sub- 
sequently recorded,  a  portion  of  these 
lands  to  A  under  the  restriction  "  that 
no  buildings  shall  be  erected  upon  the 
said  plot  of  ground  other  than  tene- 
ments of  first  -  class  self  -  contained 
dwelling-houses."  This  restriction  was 
declared  to  be  a  real  burden  affecting 
the  lands,  but  was  not  declared  to  be  in 
favour  of  any  lands.  The  association 
continued   to   hold   the  remainder  of 
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the  lands,  which  lay  on  the  opposite 
side  of  the  street,  till  1885-1887,  when 
they  conveyed  them  to  a  firm  of 
builders  by  contracts  of  ground  annual, 
subsequently  recorded,  which  con- 
tained special  assignations  of  the  dis- 
position to  A  with  the  obliKations 
therein  contained.  These  builders  in 
turn  transmitted  the  lands  and  the 
rights  to  B,  C,  and  D.  The  singular 
successors  of  A  having  propose  to 
erect  tenements  to  be  occupiea  in  flats, 
B,  C,  and  D  objected  ou  the  ground 
that  this  was  a  violation  of  the  restric- 
tion. The  singular  successors  of  A 
claimed  (1)  that  B,  C,  and  D  were 
not  entitled  to  enforce  the  restriction, 
inasmuch  as  (a)  it  was  too  vague, 
not  being  in  favour  of  any  lands,  and 
(6)  was  at  least  not  enforceable  by  them; 
and  (2)  (not  maintained  on  appeal)  that 
the  proposed  buildings  were  not  a  viola- 
tion, the  restriction  allowing  "tene- 
ments "  and  being  to  be  read  in  favour 
of  freedom. 

HeU  (off.  Dean  of  Guild)  that  B,  G, 
and  D  were  entitled  to  enforce  the 
restriction. 

O-pinivn,  reserved  as  to  whether  with- 
out the  assignation  B,  C,  and  D  would 
have  been  so  entitled. 

This  was  an  appeal  against  an  interlocutor 
of  the  Dean  of  Guild  of  Glasgow  refusing  a 
lining  to  J.  A.  Mactaggart  &  Company, 
builders,  Bath  Street,  Glasgow,  who  had 
presented  a  petition  craving  authority  to 
erect  certain  buildings,  consisting  of  tene- 
ments of  dwelling-houses  to  be  occupied  in 
flats,  on  a  steading  of  ground  belonging  to 
them  and  situated  in  Bute  Gardens,  Hill- 
head,  Glasgow.  Objections  to  the  lining 
being  gi'anted  had  been  lodged  by  (1)  Mrs 
Isabella  M'Callum  or  Harrower,  wife  of 
Peter  Harrower,  East  India  merchant, 
Glasgow,  and  others,  the  proprietors  of  the 
steadings  of  ground  on  wnicn  Nos.  9  to  11 
and  14  to  22  Bute  Gardens  were  erected, 
which  steadings  were  bounded  on  the  west 
by  the  central  line  of  the  street  on  the 
opposite  side  of  which  the  petitioners  pro- 
posed to  erect  their  buildings ;  and  (2)  The 
National  Heritable  I»roperty  Association, 
Limited,  the  original  owners,  now  divested, 
of  the  whole  ground. 

The  facts  m  the  case  appear  from  the 
following  interlocutor  pronounced  on 
18th  May  IJXKJ  by  the  Dean  of  Guild 
(King):— "Tlie  Dean  of  Guild  finds  in  fact 
(1)  That  the  petitioners  are  pro^n-ietors  of 
subjects  situated  on  the  west  side  of  the 
street  known  as  Bute  Gardens,  Glasgow, 
bounded  on  the  south  by  ground  l)elonging 
to  J.  B.  Macbrayne's  trustees,  on  the  north 
by  ground  belonging  to  Robert  Miller's 
trustees,  and  on  the  west  partly  by  ground 
belonging  to  Robert  Wyllie  Hill,  and  partly 
by  the  centre  line  of  a  lane;  (2)  that  the 
petitioners  ask  authority  to  erect  on  the 
said  subjects  two  tenements  of  dwelling- 
houses,  the  tenements  to  be  of  four  storeys 
in  height,  and  the  houses  in  the  tenements 
to  be  of  live,  six,  and  seven  apartments,  all 
as  shown  on  the  plans ;  (3)  that  on  the  east 
side  of   the  street   called    Bute    Gardens, 


along  the  whole  length  thereof,  and  oppoat« 
to  the  subjects  belonging  to  the  petitioners, 
there  are  situated  self-contained  houses 
belonging  to  the  objectors  Mrs  Harrower 
and  others;  (4)  that  the  ground  on  which 
these  self-contained  houses  are  built,  and 
the  subjects  on  which  the  petitioners  pro- 
pose to  erect  the  said  tenements,  belonged 
at  one  time  to  the  National  Heritable  Pro- 
perty Association,  Limited,  the  said  g^round 
and  the  said  subjects  being  parts  of  that 
portion  of  the  estate  of  Lilybank  acquired 
oy  the  Association  in  or  about  the  year 
1873;  (5)  that  in  1870  the  Association  sold 
and  conveyed  the  subjects  now  helonging 
to  the  petitioners  to  George  M'Liella,n  Blair 
and  RoDertMacBrayne.retainin^thegrouDd 
now  belonging  to  the  objectors  Mrs  Hai^ 
rower  and  others  until  1885-1887,  when  the 
Association  sold  and  conveyed  it  to  trus- 
tees for  the  Arm  of  Lindsay  &  Benzie, 
builders.  Glasgow  ;  (6)  that  it  is  averred  by 
the  petitioners,  and  not  denied  by  the 
objectors,  that  the  Association  have  dis- 
posed of  the  whole  ground  originally  held 
by  them,  and  have  now  no  interest  in  the 
neighbourhood;  (7)  that  in  the  disposition 
granted  by  the  Association  to  George  M'Lel- 
lanBlair,  dated  26th  September  1879  and  snb- 
sequent  dates,  and  recorded  G.R.  (baronv 
and  regality  of  Glasgow)  15th  October  ISli, 
and  in  the  disposition  g^ranted  by  the  Asso- 
ciation to  Robert  Macbrayne,  dated  8th 
October  1879,  and  recorded  as  aforesaid  on 
15th  October  1879,  the  subjects  now  belong- 
ing to  the  petitioners  were  conveyed  nada 
the  restriction  'that  no  buildings  shall  be 
erected  on  the  said  plot  of  ground  other 
than  tenements  of  first-class  self-contahaed 
dwelling-houses,  and  stables  and  offices  in 
connection  therewith,  or  a  stable  and  offices 
containing  suitable  accommodation  for  one 
private  dwelling-house,  and  to  be  occupied 
exclusively  in  connection  with  a  private 
dwelling-house  and  not  as  a  livery  stable'; 
and  the  said  restriction  was  declared  to  be 
a  real  burden  affecting  the  lands  now  be- 
longing to  the  petitioners,  and  that  these 
deeds  were  duly  recorded  for  infeftment  in 
the  Register  of  Sasines ;  (8)  that  in  the  con- 
veyances by  the  Association  of  the  ground 
now  belonging  to  the  objectors  Mrs  Har- 
rower and  others — these  conveyances  being 
three  contracts  of  ground  annual  between 
the  Association  on  the  one  part  and  trus- 
tees for  the  firm  of  Lindsay  Sc  Benzie  oo 
the  other  part,  the  first  of  which  is  dated 
14th,  16th,  and  17th  November  1885,  and 
recorded  G.R.  (barony  and  regality)  for 
publication,  and  as  also  in  the  Books  of 
Council  and  Session  for  preservation  and 
execution  20th  November  1885,  the  second 
of  which  is  dated  29th  April,  and  recorded 
as  aforesaid  on  1st  May  1886,  and  the  third 
of  which  is  dated  18th,  2Bth,  and  28th  May. 
and  recorded  as  aforesaid  on  1st  June  1887— 
the  ground  was  conveyed  under  the  declara- 
tion that  no  Iniildings  of  any  kind  whatever. 
other  than  the  self-contained  lodginf?  or 
dwelling-house  and  relative  office  therein 
described  should  be  erected  on  that  ground 
(the  declaration  being  thereby  made  a  real 
burden  upon  and  affecting  the  ground),  and 
in  the  conveyances  the  Association  specially 
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assigned  to  the  trustees  for  Lindsajr  & 
fienzie,  inter  alia,  the  foresaid  dispositions 
in  favour  of  Blair  and  Macbrayne,  to  the 
extent  and  effect  of  conferring  on  the  trus- 
tees for  Lindsay  &  Benzie  and  their  as- 
signees the  right  to  insist  on  the  implement 
and  performance  of,  inter  alia,  the  real  bur- 
den quoted  in  the  seventh  finding ;  (9)  that 
the  said  dispositions  and  right  assigned  to 
the  trustees  for  Lindsay  &  Benzie  have 
been  duly  transmitted  by  and  from  them 
to  the  objector  Mrs  Harrower  and  others, 
with  the  exception  of  the  objectors,  the 
trustees  of  William  Gumming;  (10)  that  the 
buildings  proposed  to  be  erected  by  the 
petitioners  are  not '  tenements  of  flrst-class 
self-contained  dwellin&r-houses' ;  and  (11) 
that  the  objectors  Mrs  Harrower  and  othei-s 
have  an  interest  to  maintain  and  enforce 
the  restriction  and  real  burden  in  the  titles 
of  the  petitioners :  And  with  these  find- 
ings in  tact,  the  Dean  finds  in  law — (1)  that 
the  restriction  above  quoted  was  validly 
created  a  re&l  burden  upon  and  affecting 
the  subjects  now  belonging  to  the  peti- 
tioners, and  is  not  void  from  ambiguity, 
uncertainty,  or  indeflniteness ;  (2)  that  as 
the  National  Heritable  Property  Associar 
tion,  Limited,  have  disposed  of  all  the 
ground  originally  held  by  them  in  the 
neighbourhood  of  the  subjects  now  belong- 
ing to  the  petifcionei-s,  and  as  the  Associa- 
tion stand  in  no  feudal  relationship  to  the 
petitioners,  the  Association  are  not  now  in 
titulo  to  maintain  or  enforce  the  observance 
of  the  said  restriction  and  real  burden ;  (3) 
that  the  objectors  Mrs  Harrower  and  others 
(excepting  William  Cumming's  trustees) 
having  now  a  real  right  to  the  lands  or 
parts  of  the  lands  which,  at  the  time  the 
real  burden  upon  the  petitioner's  subjects 
was  constituted,  belonged  to  the  Associa- 
tion which  imposed  that  real  burden,  and 
having  also  an  express  assignation  of  the 
right  to  enforce,  and  having  an  interest  to 
enforce  the  said  real  burden,  are  entitled  to 
enforce  it;  (4)  that  the  objectors  the  trus- 
tees of  William  Gumming,  having  no  such 
assignation,  are  not  in  tUulo  to  enforce  the 
said  real  burden ;  (6)  that  the  tenements 
proposed  to  be  erected  are,  or  if  authorised 
.would  be,  a  contravention  of  the  before- 
mentioned  restriction  and  real  burden : 
Therefore  repels  the  objections  stated  for 
theNationalHeri  table  PropprtyAssociation, 
Limited,  and  for  the  trustees  of  William 
Gumming ;  sustains  the  objections  of  the 
said  Mrs  Harrower  and  others  (with  the 
exception  of  the  trustees  of  William  Gum- 
ming^, a,nd  refuses  the  lining  craved;  finds 
the  objectors  the  said  Association  liable  to 
the  petitioners  in  the  expenses  caused  by 
their  opposition  ;  and  finds  the  petitioners 
liable  in  expenses  to  the  objectors  Mrs 
Harrower  and  others  (excepting  the  trus- 
tees of  William  Gumming);  and  quoad  ultra 
finds  no  expenses  due  to  or  by  either  party  : 
Allows  accounts  of  the  expenses  awarded 
to  be  lodged,  and  remits,"  &c. 

Note. — "This  case  raises  one  or  two  legal 
questions  of  interest,  and  the  importance 
of  it  to  theparties,  especially  to  the  objec- 
tors Mrs  Harrower  and  others,  is  plain. 
The  facts  as  they  appear   to  the  JDean 
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are  stated  in  the  foregoing  findings.  The 
street  called  Bute  Gardens  has  hitherto 
contained  only  self-contained  houses,  these 
being  all  situated  on  the  east  side  of  the 
street.  The  petitioners  now  propose  to  ei'ect 
on  the  west  side  of  the  street  what  are  not 
self-contained  houses,  but  buildings  of  fiats, 
each  building  to  be  let  to  several  tenants. 
The  proprietors  of  the  self-contained  houses 
object  to  this  as  being  a  contravention 
of  the  restriction  in  the  petitioners'  title 
quoted  in  the  findings,  and  in  reply  the 
petitioners  attack  the  restriction  on  its 
merits  and  maintain  that  at  all  events  it 
is  not  enforceable  by  the  objectors.  The 
attack  on  the  restriction  is  twofold.  It  is 
in  the  first  place  said  that  in  respect  the 
deed  imposing  the  restriction  does  not  set 
forth  or  identifjr  the  lands  for  the  benefit 
of  which  it  was  imposed — the  creditor  area 
as  these  may  conveniently  be  called — there 
is  such  uncertainty  or  indefiniteness  in  the 
creation  of  the  restriction  or  real  burden  as 
to  make  it  void  and  of  no  effect.  A  well- 
drawn  conveyance — particularly  a  convey- 
ance which  does  not  bring  about  any  feudal 
relationship  between  granter  and  grantee- 
would  undoubtedly,  after  imposing  the 
restriction,  set  forth  or  indicate  the  creditor 
area.  But  whether  the  law  of  real  burden 
makes  that  a  necessitj^  is  another  matter. 
The  law  of  Scotland,  it  is  true,  ^oes  not 
admit  an  indefinite  burden  upon  land. 
But,  so  far  as  the  Dean  has  found,  that 
statement  has  hitherto  been  used  only 
when  the  burdened  area  was  in  question, 
and  the  indeflniteness  of  the  creditor  area 
has  not  been  the  subject  of  judicial  decision. 
Taking  the  matter  on  principle,  the  Dean 
does  not  think  that  the  want  of  an  express 
specification  of  the  creditor  area  makes  a 
real  burden,  otherwise  well  imposed,  invalid. 
A  real  burden  of  the  kind  in  question  is 

Eraedial  in  its  character ;  it  is  for  the  bene- 
t  of  some  lands  or  the  owners  thereof,  as 
owners,  and  not  as  individuals;  and,  con- 
sidering the  nature  of  the  grant  under 
which  the  burden  in  question  was  imposed, 
it  must  be  taken  to  have  been  imposed  for 
the  benefit  of  the  lands  remaining  in  the 
person  of  those  who  imposed  it,  or  at  all 
events,  of  so  much  of  these  remaining  lands 
as  might  be  injuriously  affected  by  opera- 
tions or  buildings  on  the  ground  restricted. 
That  would,  the  Dean  takes  it,  be  the  posi- 
tion as  regards  the  dominant  tenement 
under  the  law  of  servitude  proper,  and  he 
thinks  the  same  rule  holds  in  the  case  of 
real  burden.  In  both  branches  the  matter 
of  intention  is  important.  If  the  Dean  be 
right  in  the  views  just  expressed,  there  is 
no  doubt  the  lands  now  belonging  to  Mrs 
Harrower  and  others  were,  at  the  time  the 
real  bui-den  was  imposed,  vested  in  the 
Association  who  imposed  it,  and  being 
situated  directly  opposite  to  the  burdened 
area,  there  is  the  element  of  vicinity  and 
the  possibility  of  injurious  affection  referred 
to.  The  restriction  is  attacked  in  the 
second  place  on  the  terms  employed.  It  is 
contended  that  the  terms  are  ambiguous; 
that '  tenements  of  first  class  self-contained 
dwelling-houses'  are  a  contradiction  in 
terms.    It  was  stated  that  the  word  tene- 
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ment  had  acquired  a  secondary  meaning, 
and  now  meant  a  building  consisting  of 
several  flats  and  let  to  several  tenants. 
However  that  may  be,  it  is  plain  that  the 
ruling  idea  in  the  restriction  is  the  idea  of 
self-contained  houses,  and  anything  at 
variance  with  that  plain    intention  must 

five  way.  But  the  Dean  majr  add  that,  in 
is  opinion,  there  is  no  ambiguity  in  the 
expi-ession  nor  any  contradiction  in  its 
terms.  The  petitioners  further  maintain 
that,  even  granting  that  the  restriction  is 
valid  and  not  void  from  uncertainty  or 
ambiguity,  the  objectors  are  not  entitled 
to  plead  it  or  enforce  it.  As  regards  the 
Association,  the  petitioners  contend  that, 
being  no  longer  in  right  of  any  part  of  the 
land  for  the  benefit  of  which  the  restriction 
was  imposed,  the  Association  are  not  now 
in  a  position  to  enforce  it.  The  Dean  heard 
no  satisfactory  answer  to  that.  The  Associa- 
tion in  disposing  of  the  ground,  and  in 
assigning  the  benefit  of  the  restriction  to 
those  who  bought  it,  attempted  to  retain  a 
joint  right  of  enforcement,  and  gave  an 
undertaking  to  enforce  the  restriction  in 
the  petitioners'  title.  But  that  undertak- 
ing, whatever  other  questions  it  may  raise, 
does  not  improve  the  position  of  the  Associa- 
tion in  a  question  with  the  petitionei-s.  A 
real  burden  of  the  nature  of  the  one  here 
in  question  is  for  the  benefit  of  persons 
qua  owners  of  land  and  not  quAX  individuals, 
and  unless  the  Association  can  show  that 
they  come  forward  as  such  owners,  and  not 
simply  as  individuals  burdened  with  per- 
sonal undertakings,  they  are  not,  in  the 
Dean's  judgment,  entitled  to  enforce  the 
restrictions  which  they  imposed.  The  peti- 
tioners also  maintain  that  the  objectors, 
Mrs  narrower  and  others,  are  not  entitled 
to  enforce  the  restrictions.  They  argue 
that,  as  between  them  and  the  objectors, 
there  is  not  that  mutuality  and  community 
of  rights  and  obligations  which  entitle 
these  objectors  to  plead  the  restriction; 
that  there  is  no  notice  on  the  face  of  their 
title,  either  expressly  or  by  implication, 
that  anyone  other  than  the  parties  to  the 
deeds  containing  the  restrictive  covenant 
was  to  be  entitled  to  enforce  the  covenant ; 
that  there  is  here  no  ju»  quceaitum  tertio. 
In  support  of  this  contention  they  refer, 
among  other  cases,  to  M'Ritchie's  Trustees, 
1881,  8  R.  (H.  L.)  95,  and  Bannerman's 
Trustees,  1002,  39  S.L.R.  445.  For  the  legal 
propositions  involved  in  the  contention 
these  cases  suffice,  but  both  cases  are  dis- 
tinguishable from  the  present  case.  The 
objectors  here  do  not  need  to  found  or  rely 
on  a  caae  of  mutuality  and  community  of 
rights  and  obligations.  This  is  not  a  case 
of  restrictions  being  imposed  upon  a  feuar 
by  a  superior,  and  being  pleaded  by  another 
feuar  not  a  party  to  the  deed  imposing  the 
restrictions.  In  such  a  case  the  right  of 
the  superior  to  enforce  the  restriction  rests 
upon  contract,  and,  unless  by  an  appeal  to 
the  doctrine  of  mutuality  or  jus  qucesitum 
tertio,  nobody  but  the  superior,  or  those 
who  follow  him  in  the  superiority  and  come 
to  be  in  right  of  the  contract,  can  enforce 
it.  But  the  present  question  arises  as  to  a 
real  burden  imposed  for  the  benefit  of  the 


estate  retained  or  reserved  by  the  party 
imposing  it,  and  the  parties  seeking  to  en- 
force it  are  now  in  right  of  the  reserved 
estate,  with  an  express  assignation  to  the 
real  burden  incorporated  in  the  conveyance 
of  the  reserved  estate.  They  are  not  tertii. 
They  are  in  reality  the  continuation  of  the 
persona  at  whose  instance  and  for  the 
benefit  of  whose  reserved  estate  the  harden 
was  imposed.  These  considerations  seem 
to  the  Dean  to  distinguish  the  case  from 
M'Ritchie's  Trustees.  In  the  ca«e  of  Ban- 
nerman'a  Trustees  the  objectors  ■were  in 
right  of  ground  disponed  by  the  conimon 
author  before  he  had  imposed  the  restric- 
tions upon  the  burdened  tenement ;  indeed, 
it  appeared  that  Scott's  property  —  tJie 
burdened  property — was  the  last  portion 
of  the  original  ground  to  be  alienated  by 
Orierson,  tne  common  author,  and  that  so 
far  as  Scott  had  notice  or  any  reason  to 
suppose,  the  only  reserved  estate  for  the 
benefit  of  which  the  restrictions  in  his  title 
could  be  said  to  be  imposed  was  the  ground 
annual  constituted  Dy  the  contract  of 
ground  annual  under  which  the  gromid 
was  conveyed  to  Scott.  In  the  pre^nt 
case  there  was  clearly  adjoining  landr 
retained  or  reserved,  and  the  lands  noir 
belonging  to  the  objectors  Mrs  Harrower 
and  others  were  and  are  parts  of  the 
reserved  lands.  The  point  was  not  takea 
but  the  Dean  sees  it  could  be  argued  that 
restrictions  in  favour  of  a  reserved  estate 
belonging  to  one  person  become  much 
more  burdensome  when  the  reserved  estate 
is  split  up  and  comes  to  be  held  by  several 
persons — that  by  conveying  the  reserved 
estate,  otherwise  than  as  a  whole,  the 
burden  has  l)een  increased.  But  the  Dean 
does  not  think  that  this  argument  is  nm- 
elusive  in  any  case,  and  particularly  so  io 
a  case  like  the  present,  where  everythiiut 
pointed  to  the  development  of  the  estal* 
and  the  splitting  of  it  up  into  lots.  If  the 
Dean  is  wrong  in  the  view  he  takes,  then 
the  restrictions  in  the  petitioners'  titles 
have  ceased  to  exist,  or  at  any  rate  there  is 
now  no  one  entitled  to  enforce  them,  and 
the  benefit  they  were  intended  to  aCFord 
has  been  completely  lost.  The  objectors 
Mrs  Harrower  and  others  (excepting  Cnm- 
ming's  trustees)  are  not  only  in  right  of 
the  estate  which  remained  in  the  person  of 
the  Association  after  it  imposed  the  restrie- 
tion,  but  they  have  an  express  assignation 
of  the  right  to  enforce  it.  Cumming''s  trus- 
tees have  no  such  assignation.  An  assigna- 
tion apart  from  the  conveyance  of  the 
reserved  estate — in  other  words,  an  assig- 
nation to  one  not  a  disponee  of  the  reserved 
estate — would  not  give  the  assignee  a  right 
to  enforce  the  restriction.  But  it  is  a  lair 
question  whether  a  disponee  of  the  re- 
served estate  or  a  part  of  it  requires  an 
express  assignation  of  such  a  right.  It  is  * 
stateable  argument  that  the  conveyance  of 
the  reserved  estate,  with  or  without  » 
clause  of  parts,  privileges,  and  pertinents. 
will  carry  all  such  incidental  rights  as  the 
right  to  enforce  real  burdens  imposed  for 
the  benefit  of  that  estate.  But  the  restric- 
tion here  is  not  a  proper  servitude.  It 
belongs  rather  to  the  class  of  teal  burden. 
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and  the  Dean  is  disposed  to  say  that  an 
assignation  is  required.  The  objectors 
state  a  plea  of  no  title,  but  it  wa«  not 
maintained  or  mentioned  at  the  debate. 
They  did  not  take  any  point  upon  the  fact 
that  the  petitioners  hold  on  a  personal 
title,  and  of  necessity  have  to  found  upon 
the  dispositions  to  Blair  and  Macbrayne 
which  they,  the  petitioners,  are  here  in 
part  repudiating.     The  petitioners  state  a 

Elea  of  no  interest  in  the  objectors  Mrs 
[arrower  and  others,  but  this  plea  also 
was  not  maintained  or  mentioned  at  the 
debate.  It  would,  in  the  Dean's  opinion,  be 
difficult forthepetitioners  to  maintain  it.  It 
appears  to  him  that  the  interest  is  obvious. 
As  the  case  will  no  doubt  be  appealed,  the 
petitioners  should  put  in  the  principal 
missive,  and  the  pai-ties  should  agree  upon 
and  put  in  a  sheet  of  the  Ordnance  Survey, 
marked  to  show  the  properties  concerned." 
The  petitioners  appealed  to  the  Court  of 
Session,  and  argued — Tlie  buildings  pro- 
posed fulfilled  the  conditions;  they  were 
"  tenements  of  first-class  self  -  contained 
dwelling-houses."  [This  was  not  seriously 
argued.]  There  was  no  real  bui-den  effec- 
tually imposed.  There  were  two  classes  of 
real  Durdens — a  condition  inherent  in  the 
grant,  and  a  real  burden  in  the  narrower 
sense — between  these  a  distinction  must  be 
drawn— Lord  Kinnear  in  Campbell's  Trus- 
tees V.  Corporation  qf  Glasgow,  March  20, 
1902,  4  F.  7&.  30  S.L.R.  461 ;  and  Lord  Deas, 
at  p.  803,  in  Stewart  v.  Duke  of  Montrose, 
February  15,  1860,  22  D.  755.  Here  there 
could  be  no  condition  inherent,  for  there 
was  no  feudal  relation,  nor  a  relation 
nearly  equivalent  thereto,  as  there  had  been 
in  Coutta  v.  Tailors  of  A  berdeen,  August  3, 
1840,  1  Bob.  Ap.  206.  The  conveyance  had 
been  bungled  because  it  proceeded  as  if  the 
relation  of  superior  and  vassal  were  being 
constituted.  Nor  had  a  real  burden  in  the 
narrower  sense  been  effectually  created ; 
this  required  more  precise  and  specific 
words  than  a  condition  inherent— Lord 
Corehouse  in  Coutts,  cit.  sup. — but  here 
there  was  great  indeflniteness,  since  it  could 
not  be  discovered  for  what  purpose  or  for 
the  benefit  of  whom  the  obligation  was 
made.  There  was  no  mention  of  the  lands 
for  whose  benefit  the  restriction  was  im- 
posed, and  it  was  not  to  be  assumed,  as 
the  Dean  of  Guild  had,  that  it  was  for 
the  benefit  of  the  remaining  lands  of  the 
Association ;  it  could  not  be  discovered 
from  the  conveyance  that  the  Association 
had  lands  remaining.  There  was  here  no 
Interest  in  the  persons  seeking  to  enforce 
the  obligation ;  a  disponer  who  was  parting 
with  his  lands  could  have  no  interest  to 
enforce  the  restriction ;  nor  did  there  exist 
here  any  mutuality  of  rights  and  obliga- 
tions to  give  an  interest  to  co-disponees — 
Oardyne  v.  The  Royal  Bank  of  Scotland, 
March  8,  1851,  13  D.  912,  rev.  irfay  13,  1853, 
1  Macq.  358;  MarahalFa  Trustee  v.  Mac- 
neill  &  Company,  June  19, 1888, 15  R.  762, 
Lord  Shand,  770,  25  S.L.R.  581;  Hialop  v. 
MacRitchie's  Trustees,  June  23,  1881,  8  R. 
(H.L.)  95, 19  S.L.R.  571,  esp.  Lord  Watson's 
opinion.  Where  lands  were  conveyed  by  a 
contract  of  ground  annual,  an^  a  restriction 


was  contracted  for,  it  was  personal  to  the 
disponer  and  disponee,  it  could  not  be 
enforced  against  singular  successors,  and 
it  could  not  be  transmitted  even  by  special 
assignation  unless  mutuality  of  righte  and 
obligations  existed ;  and  here  there  was  no 
mutuality  —  Marshall,  cit.  sup. ;  Hislop, 
eit.  sup.  The  exclusion  of  the  right  of 
assigning  a  restriction  to  a  case  where 
there  was  mutuality  applied  to  disponees 
as  well  as  to  co-f  euars — Bannerman's  Trus- 
tees V.  Howard  &  Wyndham,  March  18, 
1902,  30  S.L.R.  445.  This  was  not  a  servi- 
tude —  certainly  not  a  servitude  of  an 
ordinary  kind — Bell's  Principles,  section 
979,  quoted  with  approval  by  Lord  Watson 
in  the  North  British,  Railway  Company  v. 
Park  Yard  Company,  June  "20,  1898,  25  R. 
(H.L.)  47,  at  pp.  52  and  53,  35  S.L.R.  960. 
Accordingly,  it  was  not  effectual  against, 
nor  available  to,  singular  successors.  Re- 
strictions on  property  were  to  be  construed 
strictly — Fraser  v.  Downie,  June  22,  1877, 
4  R.  942;  Buclianan  and  Others  v.  Marr, 
June  7,  1883,  10  R.  836,  20  S.L.R.  635,  and  it 
was  not  lightly  to  be  assumed  that  it  was 
intended  to  subsist  for  all  time,  or  involved 
a  tract  of  future  time.  The  ri^ht  to  enfcJtce 
such  a  restriction  was  not  assignable,  for  if 
assigned,  as  here,  to  several  it  would 
become  more  burdensome.  That  was  not 
intended  to  be  and  could  not  be,  the 
effect  of  the  obligation — Moore  and  Others 
v.  Paterson,  December  16,  1881,  9  R.  337, 
Lord  Shand,  at  350, 19  S.L.R.  238. 

Argued  for  the  objectors  (respondents) — 
A  real  condition  had  been  effectually 
created  in  favour  of  the  disponer.  This 
was  transmissible,  at  least  to  those  who 
held  the  lands  for  whose  benefit  it  was 
imposed.  It  made  no  difference  that  no 
relation  of  superior  and  vassal  was  con- 
stituted ;  that  had  not  existed  in  Coutta,  cit. 
sup.  This  case  was  the  same  as  Coutts, 
except  that  the  person  seeking  to  enforce 
the  restriction  was  not  the  original  dis-< 
poner  but  a  disponee  of  his  with  a  special 
assignation.  Such  assignee,  however,  was 
in   the  same  position  as  the  original  dis- 

Eoner.  There  was  nonecessity  for  mutuality 
ere,  because  they  were  not  tertii,  and  did 
not  invoke  the  doctrine  of  jus  qiuesitum 
tertio.  They  were  assignees  of  creditors. 
The  conveyances  of  the  lands,  even  without 
the  special  assignation  therein,  operated  as 
conveyances  or  assignations  of  such  lesser 
rights  as  the  restriction  in  question — Lord 
Watson,  at  p.  94,  in  Stevenson  v.  Steel 
Company  of  Scotland,  July  24,  1899,  1  F. 
(H.L.)  91,  36  S.L.R.  946;  Lord  Watson,  at.  p. 
102-3,  of  Hislop,  cit.  aup. ;  Stewart  v.  Duke 
of  Montrose,  March  27,  1863,  4  Macq.  499. 
In  any  case  special  assignations  existed 
here,  and  accordingly  they  stood  in  the 
shoes  of  the  original  disponer.  If  it  were 
not  a  real  burden  it  was  effectual  as  a 
servitude  which  had  entered  the  record. 
It  was  not  necessary  that  the  deed  con- 
stituting the  restriction  should  specify  the 
dominant  tenement;  and  there  was  an 
instance  of  a  servitude  in  favour  of  a 
dominant  tenement  not  in  existence  but 
to  be  created  in  the  North  British  Railway 
Company  v.  Park  Yard  Company,  cit.  aup. 
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[Lord  Kyixachy — Butanegativeservitude 
cannot  give  notice  by  possession.]  In  the 
present  case  notice  was  given  on  record. 
Where  there  was  no  reference  to  the  lands 
for  whose  benefit  a  restriction  was  imposed 
all  the  then  anfeiied  lands  of  the  superior 
had  the  right  to  enforce  it — Governors  of 
Sfuirhead  College  v.  Millar,  May  20,  1901, 
38  S.L.R.  835. 

At  advising — 

Lord  Kyllachy — In  this  case  I  am,  as  I 
nnderstand  in  common  with  both  jonr 
Lordships,  entirely  satisfied  with  the  judg- 
ment or  the  Dean  of  Guild.  And  I  do  not 
think  that  I  could  with  advantage  add  any- 
thing to  the  very  clear  and  able  exposition 
both  of  the  facte  and  law  which  we  find  in 
the  note  appended  to  his  interlocutor. 

I  desire,  however,  to  make  one  observar 
tion,  which,  in  view  of  part  of  the  argu- 
ment lately  submitted  to  us,  it  is  perhaps 
right  to  make.  The  Dean  of  Guild  has,  it 
will  be  observed,  decided  the  case  upon  a 
quite  sufScient  but  perhaps  in  one  view 
special  ground,  viz.,  that  the  National 
Heritable  Property  Association,  Limited 
(the  common  authors  of  all  the  parties), 
possessing  plainly  a  contractual  right  to 
enforce  as  against  the  appellants  the  build- 
ing conditions  expressed  m  their  (the  appel- 
lants) title,  have  by  special  assignation 
transmitted  that  contractual  right  to  the 
respondents,  doing  so  by  express  clauses 
contained  in  the  several  dispositions  granted 
by  them,  which  form  the  respondente'  titles. 
So  deciding  it  was  not  of  course  necessary 
for  the  Dean  of  Guild  to  decide  or  consider 
how  far  the  result  would  have  been  the 
same  if  in  place  of  special  assignations  the 
respondents  had  to  rely  simply  on  the  force 
of  their  several  dispositions — that  is  to  say, 
on  the  alleged  legal  presumption  that  every 
disposition  of  heritage  includes  impliedly  a 
disposition  or  assignation  of  all  lesser  rights 
which  pertain  to  the  disponer,  or  which  he 
has  the  right  to  convey.  On  that  question, 
which  he  describes  as  fair  and  arguable, 
the  Dean  of  Guild  has  reserved  his  opinion ; 
and  I  do  not  doubt  that  your  Lordships  in 
affirming  his  interlocutor  will  take  the 
same  course.  At  the  same  time,  having 
regard  to  the  argument  which  was  as  I 
have  said  lately  submitted  to  us,  I  for  my- 
self should  like  to  say  this,  that  I  fully 
appreciate  the  importance  and  force  of  that 
argument,  and  nave  fully  in  view  that 
when  the  question  reserved  comes  up — ^as 
it  some  day  may— and  has  to  be  decided,  it 
will  be  necessary  to  consider  carefully  the 
important  views  expressed  in  certain  pass- 
ages of  Liord  Watson's  opinions  in  the  cases 
of  Hislop  V.  AtacRitchie,  8  B.  (H  L.)  103,  and 
Stevenson  v.  Steel  Company  of  Scotland, 
1  F.  (H.L.)  194,  and  also  the  passages  in 
Stair  and  Erskine,  viz..  Stair,  iii,  2,  I,  and 
Erskine,  ii,  7,  2,  to  which  in  the  later  case 
Lord  Watson  refers. 

Lord  Stormonth  Darling  and  Lord 
Low  concurred. 

The  Lord  Jttstick-Olkrk  was  absent. 

The  Court  pronounced  this  interlocutor— 


"Dismiss  the  appeal  and  affirm  the 
said  interlocutor  [of  18th  May  1906]  : 
Find  in  terms  of  the  findings  in 
the  said  interlocutor,  and  of  new 
refuse  the  lining  craved :  Find  the 
objectors  Mrs  Harrower  and  others 
(except  the  trustees  of  William  Gum- 
ming) entitled  to  additional  expenses, 
and  remit  the  account  thereof  along 
with  the  expenses  found  due  to  than 
in  the  Dean  of  Guild  Court,  and  the 
account  of  the  expenses  for  ^vhich  the 
objectors  The  National  Heritable  Asso- 
ciation, Limited,  were  found  liable  to 
the  petitioners  in  the  safd  Court,  to  the 
Auditor  to  tax  and  report." 

Counsel  for  the  Petitioners  (Appellants) 
— M'Lennan,  E.C.— Hunter,  E.C. — Ralston. 
Agent— John  N.  Bae,  8.S.O. 

Counsel  for  Objectors  (Respondents)  — 
Dean  of  Faculty  (Campbell,  K.O.)— D. 
Anderson.  Agents---J.  W.  &  J.  Mackenzie, 
W.S. 


Fridcuf,  July  20. 

FIRST    DIVISION. 

BALMENACH-GLENLIVET  DIS- 
TILLERY, LIMITED  V.  CBOALL 
AND  OTHERS. 

Company — BedticHon  of  Capital — Memor- 
anduTn  of  Association  —  Reduction  to 
Meet  Losses  Partially  Laid  on,  Share- 
holders Pr^erential  by  Memorandum — 
Power  of  Court  to  Confirm — Fair  and 
Equitable  Scheme— Companies  Acts  188P7 
(30  and  31  Vict.  cap.  131);  1877  (40  and  41 
Vict.  cap.  26). 

The  memorandum  of  association  of  a 
company  provided  that  the  capital 
should  consist  of  0000  preference  shares 
and  6(XX)  ordinary  shares,  all  of  £10  each, 
with  power  to  increase  or  reduce  the 
capital,  and  ("  without  prejudice  to 
existing  rights")  to  divide  the  shares 
into  classes,  and  that  the  preference 
shares  should  be  entitled  to  a  cumulative 
preferential  5  per  cent,  dividend,  and  in 
the  event  of  a  winding-up  to  priority 
in  repayment. 

The  company's  businesshaving  greatly 
depreciated,  resolutions  were  passed  ap- 
proving of  a  scheme  for  reduction  of 
capital  whereby  the  preference  shares 
were  to  become  £5,  10s.  shares  instead 
of  £10  shares,  and  the  ordinary  shares 
£1  shares  instead  of  £10  shares,  thus 
making  one-third  of  the  loss  fall  on  the 
preference  shareholders.  No  alteration 
was  made  on  the  voting  power  of  a 
share.  The  ordinary  shares  had  been 
taken  and  were  held  by  the  vendors 
and  their  representatives,  and  tJiey 
were  still  continuing  to  manage  the 
business. 

A  petition  for  confirmation  having 
been  presented,  a  small  number  m 
preference  shareholders  oppos^ed,  on  the 
ground  (1)  that  it  was  xtlmt  vires  of  the 
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Court  to  sanction  a  scheme,  like  the 
one  proposed,  inconsistent  with  the 
memorandum  of  association,  and  (2) 
that  the  scheme  was  not  in  character 
fair  and  equitable,  such  eA  should  be 
confirmed. 

Held.  (1)  that  confirmation  of  the 
scheme  was  intra  vires  of  the  Court — 
Britiah  and  American  Trustee  and 
Finance  Corporation  v.  Couper  [1894], 
A.C.  390,  followed;  Ashbury  v.  Watson, 
IkR.,  90  Ch.  Div.  376,  distinguished  — 
and  (2)  that  the  scheme  was  fair  and 
equitable  and  should  be  confirmed.  In 
re  Allaopp  &  Sons,  Limited,  July,  1903, 
51  W.K.  m:,  followed. 

Per  Lord  Pre«dent — "  I  cannot  read 
that  case"  (Britiah  and  American 
Trustee  artd  Finance  Corporation  v. 
Couper)  "without  coming  to  the  con- 
clusion that  it  really  has  settled,  in  a 
way  that  we  must  certainly  follow, 
that,  so  far  as  the  question  of  intra 
vires  is  concerned,  there  really  is  no 
limit  to  what  the  Court  can  do.  They 
may  confirm  any  resolution  however 
much  against  any  provision  of  the 
company  it  may  be,  provided  always, 
of  course,  that  that  resolution  is  really 
for  a  reduction  of  capital,  and  subject 
also  to  this  very  great  safeguard  that 
the  Court  is  not  to  do  so  unless  it  thinks 
that  on  the  whole  the  new  arrangement 
is  a  just  and  equitable  arrangement." 
On  28th  October  1905  the  Balmenach-Qlen- 
livet  Distillery  Company,  Limited,  incor- 

E orated  under  the  Companies  Acts  1862  to 
393,  presented  a  petition  under  the  Com- 
panies Acta  1862  to  1000  and  particularly 
the  Companies  Act  1867,  sections  0  and  10, 
and  1877,  sections  3  and  4,  in  which  it  craved 
the  Court,  inter  alia,  "to  pronounce  an  order 
confirming  the  reduction  of  capital  resolved 
on  by  the  special  resolution  set  forth  in  the 
petition,  approving  of  the  minute  set  forth 
in  the  petition,  directing  the  registration 
of  such  confirmation  order  and  minute  by 
the  Registrar  of  Joint  Stock  Companies, 
and  .  .  .  and  dispense  altogether  with  the 
words  '  and  reduced '  as  part  of  the  name 
of  the  company  .  .  .  ."  Answers  were 
lodged  by  Jonn  Croall,  21  Broughton  Street, 
Edinburgh,  and  others,  holders  of  prefer- 
ence shares  in  the  company  of  the  eumulo 
value  of  £5890. 

The  company  which  was  formed  to  take 
over  the  old  established  distillery,  &c., 
business  of  John  M'Gregor  &  Son  was 
incorporated  in  February  1897.  Its  memor- 
andum of  association  in  clause  5  provided— 
"  The  capital  of  the  company  is  one  hundred 
and  twenty  thousand  pounds  sterling, 
divided  into  six  thousand  preference  shares 
of  ten  pounds  each,  which  shall  be  entitled 
to  receive  out  of  profits  a  cumulative 
preferential  dividend  of  five  per  centum 
per  annum  (in  the  manner  after  stated), 
and  six  thousand  ordinary  shares  of  ten 
pounds  each,  held  as  fully  paid  up,  with 
power  to  increase  and  reduce  the  capital, 
and  (without  prejudice  to  existing  rights) 
to  divide  the  shares  for  the  time  being  into 
several  classes,  and  to  attach  thereto  re- 
spectively such  preferential,  deferred,  or 


special  rights,  privileges,  or  conditions  with 
regard  to  repayment  of  capital  or  payment 
of  dividends,  or  both,  or  voting,  as  may  be 
determined  by  or  be  in  accordance  with 
the  regulations  of  the  company  ;  provided 
always  that  no  shares  having  rights,  privi- 
leges, or  conditions  of  any  kind,  preferential 
to  or  pari  passu  with  those  of  the  said 
preference  shares  shall  be  created  or  issued 
unless  said  creation  and  issue  shall  have 
been  previously  agreed  to  by  an  extra- 
ordinary resolution  of  the  holders  of  said 
preference  shares,  passed  in  terms  of  the 
articles  of  association.  The  preference 
shares  shall  rank  on  the  net  profits  of  the 
company  (including  any  balance  at  the 
credit  of  profit  and  loss  account  brought 
forward  from  previous  years,  and  any  sum 
at  the  credit  of  reserve  applicable  for  equal- 
isation of  dividend)  for  a  dividend  of  6  per 
centum  per  annum  in  preference  to  any 
dividend  on  the  ordinary  shares;  and  in 
the  event  of  the  net  profits  in  any  year  not 
being  sufficient  to  pay  such  dividend  in  full 
for  that  period,  the  shortcoming  shall  be 
made  good  out  of  the  net  profits  ot  the  subse- 
quent year  or  years,  such  arrears  of  dividend 
being  also  paid  in  preference  to  any  divdend 
on  the  ordinary  shares.  In  the  event  of 
a  winding-up  of  the  company  being 
followed  by  a  distribution  of  its  surplus 
assets  among  its  members,  such  distribution 
shall  be  regulated  as  follows,  viz.  — First, 
in  repaying  to  the  holders  of  the  preference 
shares  mentioned  in  this  memorandum, 
pari  passu,  and  to  the  holders  of  any  other 
issue  of  stock  or  shares  having  priority  to 
the  ordinary  shares,  pari  passu,  according 
to  their  respective  priorities  and  privileges, 
the  amount  paid  up  thereon,  and  any 
arrears  of  dividend  thereon ;  thereafter  in 
repaying  to  the  holders  of  the  ordinary 
shares  pari  passu  the  amount  paid  thereon ; 
and  the  residue  (if  any)  shall  be  paid  to  the 
holders  of  ordinary  shares." 

The  articles  of  association  contained  pro- 
visions in  accordance  with  the  above  clause 
of  the  memorandum,  and  in  particular 
clause  14  provided— "The  company  may 
from  time  to  time,  by  special  resolution, 
reduce  its  capital  by  paying  off  capital,  or 
cancelling  capital  which  has  been  lost,  or  is 
unrepresented  by  available  assets,  or  re- 
ducing the  liability  on  the  shares  or  other- 
wise, as  may  seem  expedient,  and  capital 
may  be  paid  of  upon  the  footing  that  it 
may  be  called  up  again  or  otherwise.  _  The 
company  may  also  subdivide  or  consolidate 
its  snares,  or  any  of  them." 

The  petition  stated,  inter  oito— "The 
whole  share  capital  of  the  company  was 
issued.  The  6000  preference  shares  were 
offered  for  subscription  at  JEll  per  share 
(being  £1  premium),  and  were  allotted  to 
members  01  the  public  and  issued  for  cash. 
The  whole  ordinary  shares  were,  in  terms 
of  the  purchase  agreement,  issued  to  the 
vendors  as  fully  paid  up.  On  its  formation 
the  company  took  over  the  business  of  dis- 
-tillers,  maltsters,  merchants,  and  farmers, 
formerly  carried  on  by  the  vendors  at  Bal- 
menach  Distillery  as  at  Ist  February  1897, 
and  has  since  carried  on  business  as  dis- 
tillers, maltsters,  merchants,  and  farmers 
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at  that  distillery.    The  company  does  not 

carry  on  any  other  business 

The  reports  and  balance-sheets  which  have 

been  submitted  to  the  shareholders  show 

that  the  net  profits  earned  by  the  company 

since  its  formation  have  been  : — 

For  the  period  from  1st  February  1897  to 

31st  August  1898       .        .  £11,754    1    4 

Fortheyearto31st  August  1899      7.111    0    1 

do  do  1900      8,185  10    2 

do  do  1901      6,680  18    0 

do  do  1902      6,685    6    5 

do  do  1903      2,299    9    0 

do  do  1904  _2,150J6__4 

£43,867    8    1 

Having  in  view  the  changes  which  have 
taken  place  in  the  liquor  trade  since  1897, 
and  the  long  depression  which  has  existed 
and  is  continuing  to  exist,  and  the  greater 
cost  of  production  brought  about  by  the 
diflflculty  and  expense  of  so  disposing  of  the 
distillery  effluents  as  to  avoid  all  cause  of 
complaint  by  the  riparian  proprietors,  the 
directors  of  the  company,  after  careful  con- 
sideration, came  to  oe  of  opinion  that  the 
capital  as  stated  in  the  balance-sheet  as  at 
31st  August  1904  was  no  longer  fully  repre- 
sented by  available  assets,  and  that  a  con- 
siderable portion  of  the  capital  of  the  com- 
pany had  been  permanently  lost,  and  that 
it  was  advisable  that  the  capital  should  be 
reduced  so  that  the  value  of  the  assets  as 
appearing  in  the  books  should  be  written 
down  to  a  figure  more  nearly  approximat- 
ing to  actual  value.  The  directors  obtained 
from  Mr  James  Maitland,  distillery  archi- 
tect and  valuator.  Tain,  managing  director 
of  the  Glenmorangie  Distillery  Company, 
Limited,  a  report  on  and  valuation  of  the 
whole  buildings,  machinery,  and  plant  be- 
longing to  the  company,  Mr  Maitland  in 
his  rejwrt  dated  7th  April  1905,  valued  the 
business  properties,  including  lands,  build- 
ings, macninery,  plant,  distiller's  residence, 
excise  officers  residences,  brewers'  and 
workmen's  houses,  offices,  water  pipes, 
farm  steading,  railway  from  distillery  to 
Cromdale,  drainage,  wheel  pit,  mill  lade, 
and  tail  drains  at  the  sum  of  £28,000,  and 
he  reports  that  'in  the  present  depressed 
condition  of  the  distillery  industi-y,  with 
immense  stocks  of  whisky  accumulated  in 
duty  free  warehouses,  and  with  distilleries 
capable  of  producing  supplies  far  in  excess 
of  the  demand,  and  consequently  very  keen 
competition  for  all  orders,  1  am  strongly  of 
opinion  that  it  would  not  be  safe  in  present 
cu'cumstances  to  calculate  anything  for 
goodwill,  as  it  has  now  no  marketable 
value.'  In  the  balance-sheet  at  31st  August 
1904  the  distillery  buildings,  railway, 
machinery,  plant,  water  rights,  and  good- 
will arc  stated  as  of  the  value  of  £108,406, 
18s.  9d.,  and  there  is  entered  an  item,  'puri- 
fication works,  suspense  account,  expended 
during  last  year,  £677,  9s.  Id.';  together 
making  £109,084    7  10 

Ded  uc  ti  ng  therefrom  Mr  Mait^ 
land's  valuation  amounting  to_^,^00    0    0 
Leaves  a  diffei-ence  of  £81,084    7  10 

The  directoMs  ai-e  accordingly  of  opinion 
that  under  no  circumstances  that  can  be 


foreseen  can  the  value  of  the  distillery  with 
mivchinery  and  plant  lie  stated  at  a  suni 
exceeding  £-28,064,  7s.  lOd.  The  directors 
are  satisfied  that  the  other  assets  of  the 
company  are  of  the  value  stated  in  the 
balance  sheet,  and  accordingly  the  peti- 
tionere  believe  that  there  hasljeen  a  depre- 


ciation in  the  value  of  the  company's  i 
to  an  extent  considerably  exceeding  £81,000. 
In  these  circumstances  the  dii-ectors  after 
cai-eful  consideration  came  to  be  of  opinion 
that  in  order  to  put  the  capital  of  the  com- 
pany on  a  sound  basis  and  to  improve  its 
position,  a  reasonable  scheme,  having  re- 
gard to  the  legal  rights  of  both  classes  of 
shareholders,  would  be  to  redvice  the  pre- 
ference shares  from  £10  each  to  £5,  108. 
each  and  the  ordinary  shares  from  £10 
each  to  £1  each,  and  that  the  preference 
dividend  for  the  period  from  Slst  August 

1904  to  31st  August  1905  should  be  cancelled. 
Such  reduction  would  i-educe  the  anjonnt 
of  outstanding  capital  to  the  extent  of 
£81,000,  and  that  amount  would  be  written 
off  the  book  values  of  the  distillery  and 
other  assets.  The  directors  were  further 
of  opinion  that  in  order  to  compensate  the 
preference  shareholders  for  the  reduction 
it  was  fair  and  equitable  that  the  pre- 
fei-ence  ahai-es  in  addition  to  being  entitled 
to  a  cumulative  preference  dividend  and  to 
a  preference  as  to  repayment  of  capital  in 
the  event  of  a  winding-up  should  also  have 
conferred  upon  them  a  right  to  share  rate- 
ably  in  any  surplus  profits  and  capital  with 
the  ordinary  shareholders.  Accordingly 
at  an  extraordinary  general  meeting  of  ue 
company   duly    held   ...   on    16t£    June 

1905  the  following  resolution  w^as  piassed 
by  a  majority  of  8379,  there  having  been 
8653  votes  given  for  the  resolution  and  2<4 
against  it: — 'That  the  capital  of  the  com- 
pany be  reduced  from  £120,000,  divided 
into  6000  preference  shares  of  £10  each  and 
6000  ordinary  shares  of  £10  each,  to  ;£3),U10. 
divided  into  6000  preference  shares  of  £5,  lOS. 
each  and  6000  ordinary  shares  of  £1  each, 
and  that  such  reduction  be  effected  as 
follows— (1)  by  cancelling  capital  which 
has  been  lost  or  is  unrepresented  by  avail- 
able assets  to  the  extent  of  £4,  10s.  per 
share  on  each  of  the  said  6000  preference 
shares  and  of  £9  per  share  on  each  of  the 
said  6000  ordinary  shares,  and  (2)  by  reduc- 
ing (a)  the  nominal  amount  of  each  of  the 
said  6000  preference  shares  from  £10  to 
£5,  10s.,  and  (b)  the  nominal  amount  of 
each  of  the  said  6000  ordinary  shares  from 
£10to£l."' 

The  petition  further  stated  that  at  the 
said  general  meeting  separate  special  re- 
solutions dealing  witli  the  arrears  of  divi- 
dend on  the  preference  shai-es,  and  giving 
effect  by  amendments  in  the  articles  m 
association  to  the  alterations  on  the  rights 
of  the  preference  and  ordinary  shareholders, 
were  submitted  and  caiTied  by  the  same 
majorities;  that  at  a  separate  meeting  of 
the  preference  shareholders  held  on  the 
same  day  a  resolution  consenting  to  the 
special  resolutions  and  to  the  rights 
attached  to  the  preference  shares  being 
abandoned  or  altered  was  carried  by  '2!& 
votes  for  to  1374  against,  and  that  at  an 
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extraordinary  eeneral  meeting  of  the  com- 
pany held  on  12th  July  1005  the  resolutions 
were  confirmed  by  a  majority  of  7343,  votes 
to  the  number  of  8567  being  for  and  1221 
against. 

The  minute  proposed  to  be  registered 
was  —  "The  capital  of  the  Balmenach- 
Glenlivet  Distillery,  Limited,  is  £89,000, 
divided  into  6000  preference  shares  of 
£5,  10s.  each  and  6000  ordinary  shares  of 
£1  each,  all  of  which  shares  have  been 
issued  and  are  fully  paid." 

The  answers,  which  did  not  deny  that  a 
reduction  of  capital  was  necessary,  stated, 
irdenr  alia:— '^lu  both  the  memorandum 
and  articles  of  association  of  the  company 
it  is  specially  provided  that  the  preference 
shares  are  preferential  both  as  regards 
dividend  and  capital,  and  in  the  prospectus 
issued  tx>  the  public  aud  on  the  faith  of 
which  the  preference  shaies  were  applied 
for  it  is  set  forth  that  tliese  shares  are 
'  entitled  to  a  cumulative  dividend  of  5  per 
cent,  per  annum  preferential  as  regards 
both  dividend  and  capital.'  Said  shares 
were  issued  at  a  premium  of  £1  per  sliare, 
or  in  other  words  of  10  per  cent.  .  .  .  The 
respondents  do  not  admit  that  Mr  Mait- 
land's  said  valuation  is  at  all  adequate. 
Further,  Mr  Maitland  has  reported  that 
the  goodwill  for  which  ....  £88,800  or 
thereby  was  paid  is  now  valueless.  The 
respondents  submit  that  the  goodwill 
still  possesses  a  substantial  value  and 
that  Mr  Maitland's  valuation  of  £28,000  for 
the  distillery,  adjuncts,  and  goodwill  is 
very  greatly  underestimated.  ,  .  .  Under 
the  resolutions  which  the  Court  are  now 
asked  to  confirm  it  is  proposed  to  throw 
one-third  part  of  the  alleged  loss  of  capital 
on  the  preference  shareholders  and  the  re- 
maining two-thirds  thereof  on  the  ordinary 
shareholders,  whereas  under  the  memoran- 
dum and  articles  of  association  the  whole 
of  the  loss  fell  to  be  borne  primo  loco  by 
the  ordinary  shareholders.  It  is  further 
proposed  that  while  in  the  original  articles 
of  association  each  class  of  shareholders 
has  the  same  voting  power  according  to 
the  value  of  the  shares  neld  by  them — that 
is  to  say,  one  vote  for  each  £10  of  capital — 
an  ordinary  shareholder  holding  only  a  £1 
share  shall  in  future  have  the  same  voting 
power  as  a  preference  shareholder  holding 
a  £5,  10s.  share.  The  respondents  accord^ 
ingly  crave  the  Court  to  refuse  the  prayer 
of  the  petition,  because  ...  (2)  it  is  not 
proved  and  it  is  not  the  case  that  capital 
has  been  lost  to  the  extent  represented  by 
the  proposed  reduction  of  capital ;  (3)  the 
resolutions  in  question  are  incompetent  as 
being  in  breach  of  the  fundamental  provi- 
sions of  the  memorandum  and  articles  of 
association  ;  and  (4)  the  resolutions  in  ques- 
tion even  if  competent  are  inequitable  and 
ought  not  to  be  confirmed  by  the  Court." 

It  appeared  that  practically  the  whole  of 
the  oi-dinai-y  shares  still  belonged  to  the 
M'Gregor  family,  the  vendoi-s,  and  that  the 
directors  were  virtually  their  representa- 
tives. 

The  Court  on  17th  November  1905  re- 
mitted to  Mr  G,  M.  Paul,  D.K.S.,  to 
inquire    as    to    whether   the   proceedings 


had  been  regular  and  proper,  and  as  to  the 
reasons  for  the  proposed  reduction  of 
capital,  and  to  report. 

Mr  Paul  in  his  report  stated-^".  .  .  It 
seems  impossible  to  ascertain  with  arith- 
metical certainty  the  precise  amount  of 
depreciation.  A  conclusion  can  only  be 
reached  on  a  consideration  of  the  indepen- 
dent opinions  of  reliable  experts  formed, 
in  a  minor  degree,  on  their  estimate  of  the 
value  of  the  properties  as  such,  but  mainly 
on  the  effect  which  what  they  imagine 
will  be  the  future  of  the  whisky  trade  will 
have  upon  the  particular  distillery.  .  .  . 
It  is  clear  that  the  share  capital  ought  to 
be  written  down  very  considerably  ;  it  is 
the  extent  only  of  the  reduction  which  is 
in  question.  It  would  be  somewhat  less 
than  £75,000  if  Mr  Doig's  valuation  were 
accepted,  £79,400  if  Mr  Spence's  were 
accepted,  and  £81,000  if  Mr  Maitland's  were 
accepted.  The  company  has  by  large 
majorities  passed  a  special  resolution  for 
reduction  based  on  Mr  Maitland's  valua- 
tion, and  the  objection  of  the  minorities 
was  not  to  the  amount  of  reduction.  .  ,  ." 

The  reporter  discussed  at  length  the  ques- 
tion whether  it  was  not  ultra  vires  of  the 
company  to  deal  with  the  preference  shares 
as  proposed  in  view  of  the  terms  of  the 
memorandum  of  association,  on  which  point 
he  referred  to  Buckley  on  Companies  Acts, 
8th  ed.,  pp.  517,  616,  7th  ed.  p.  493 ;  Palmer's 
Company  Law,  5th  ed.,  pp.  76,  77 ;  Floating 
Dock  of  St  Thomas,  [1885]  1  Ch:  691 ;  Lon- 
don and  New  York  Investment  Corporation, 
^805]  2  Ch.  860;  British  and  American 
Trusteeand  Finance  Corporation  v.  Cowper, 
[1804]  A.C.  399;  Aahbury  v.  Watson,  L.B. 
30  Ch.  D.  376 ;  Rawlins  and  Macnaghten  on 
Companies,  p.  478.  He  then  went  on 
to  consider  the  scheme,  assuming  its  com- 
petency, and  stated  : — "  If  the  proposed 
alteration  be  not  ultra  vires,  then,  while 
the  legal  rights  of  shareholders  ought  not, 
in  the  general  case,  to  be  departed  from,  it 
may  nevertheless  be  that  the  proposed 
scheme  of  reduction  should  be  allowed  if 
it  forms  part  of  a  fair  and  equitable  general 
arrangement  for  keeping  the  distillery  alive 
as  a  going  concern  and  avoiding  liquiuation. 
As  matters  stand,  the  profits  of  the  last 
three  years  have  fallen  considerably  short 
of  the  amount  (£3000)  required  for  payment 
of  the  dividends  on  the  preference  shares, 
and  as  these  dividends  are  cumulative,  the 
arrears  must,  unless  something  is  done, 
speedily  become  a  charge  of  considerable 
amount  upon  the  profits  of  the  company, 
with  little  prospect  of  such  an  increase,  m 
the  near  future  at  least,  as  will  be  sufficient 
for  clearing  them  off.  The  profits  for  the 
year  to  31st  August  1904,  after  allowing 
£1000  for  depreciation,  amounted  to  £1156, 
2s.  4d.  Those  for  the  year  to  Slst  August 
last,  without  making  any  allowance  for 
depreciation,  amounted  to  £1847,  12s.  Id, 
Moreover,  the  voting  power  attached  to  the 
ordinary  shares  being  equal  to  that  of  the 
preference  shareholders,  and  the  ordinary 
shares  being  in  the  hands  of  a  very  few  in- 
dividualscloselyconnec ted  with  themana«e- 
ment,  and  therefore  readily  available  in  fiill 
strength  for  voting  purposes,  the  control 
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of  the  company  by  the  ordinary  share- 
holders is  virtually  absolute,  and  no  scheme 
of  reduction  proposed  by  the  preference 
shareholders  having  for  its  object  the  can- 
cellingr  of  the  whole  of  the  ordinary  share 
capital  would  have  any  chance  of  being 
carried  with  the  requisite  majority.  If  so 
minded,  the  ordinary  shareholders  might 
make  a  voluntary  winding-up  or  a  volun- 
tarv  scheme  for  reconstruction  impossible, 
and  they  might  give  much  trouble  in  case 
of  an  attempt  on  the  part  of  the  othei"s  to 
have  the  company  wound  up  under  a  com- 
pulsory order.  Even  in  a  winding-up  a 
sale  of  the  concern  might,  in  the  present 
depressed  state  of  the  industry,  be  imposa 
sible  or  only  possible  at  a  considerable 
sacrifice.  Tlie  reporter  understands  that 
distilleries  which  have  only  been  a  com- 
paratively short  time  in  existence  are 
practically  unsaleable.  In  respect  of  its 
name  a  purchaser  might  be  found  for  Bal- 
meuach,  but,  on  the  other  hand,  the  uncer- 
tainty aa  to  the  future  of  the  pollution 
di£Bculty,  added  to  the  depression  in  the 
trade,  would  have  a  prejudicial  effect. 
Therefore  an  arrangement  calculated  to 
keep  the  company  alive  as  a  going  concern, 
although  involving  (for  a  consideration)  a 
departure  from  the  legal  rights  of  the 
shareholders,  might  nevertheless  be  one 
which,  on  the  terms  proposed,  should  be 
accepted  as  fair  and  equitable  in  the  cir- 
cumstances." 

In  connection  with  the  proposed  cancell- 
ing of  thepreference  dividend  for  the  year 
August  19(H  to  August  1905,  reference  was 
made  to  Oban  &  Aultmore  Olenlivet  Dis- 
tilleries, Limited,  July  15,  1903,  5  F.  1140,  40 
S.L.B.  817.  Assuming  the  competency 
and  fairness  of  the  scheme  the  reporter 
said — "  If  your  Lordships  shall  be  pleased 
to  confli-m  the  special  i-esolution  for  reduc- 
tion of  the  company's  capital,  the  reporter 
beg^  respectfully  to  submit  for  considera- 
tion whether  it  should  not  be  made  a 
condition  that,  in  view  of  the  changed 
circumstances,  the  articles  of  association 
should  be  altered  in  some  respects.  Section 
11  of  the  Act  of  1867  enacts  that  the  Court 
may  make  the  confirmation  order  '  on  such 
terms  and  subject  to  such  conditions  as  it 
deems  fit.'  Article  70  of  the  articles  of 
association  provides  as  follows: — 'On  a 
show  of  hands  every  member  shall  have 
one  vote  only.  In  case  of  a  poll  he  shall 
have  one  vote  for  every   share,  whether 

J)reference  or  ordinary,  held  by  him.'  So 
ong  as  all  the  shares  had  the  same  nominal 
value,  the  provision  of  a  vote  for  every 
share  was  fair  towards  all  the  shareholders. 
But  if  the  proposed  reduction  receives 
effect,  and  article  70  above  quoted  remains 
unaltered,  there  will  be  6000  ordinary  shares 
of  £1  each,  and  the  like  number  of  prefer- 
ence shares  of  £5, 10s.  each,  and  the  holder 
of  a  number  of  £1  shares  will  have  as  many 
votes  as  the  holder  of  a  like  number  of  £5, 
10s.  shares.  The  holders  of  the  ordinary 
capital,  with  a  stake  of  £6000  in  the  con- 
cern, will  have  equal  voting  power,  and 
thei-efore  ecjual  powers  in  the  mana^ment 
of  the  affairs  of  the  company,  with  the 
holders  of   the  preference  capital,  whose 


stake  in  the  concern  is  £33,000.  It 
to  the  reporter  that  article  70  should  be  j 
altered  so  as  to  give  the  two  classes  of  ! 
shareholders  respectively  voting  riehts  cor- 
responding to  the  amount  of  capitiu  which, 
when  the  reduction  takes  effect,  wUl  belong 
to  each  class.  Mr  Justice  Kekewich  (Pink- 
ney  Steamship  Company,  (1802)  3  Ch.  liSL 
who  had  occasion  to  consider  this  point, 
directed  the  petition  to  stand  over  to  give 
the  company  the  opportunity  of  altering 
its  articles.  Failing  its  doing  so  he  intim- 
ated that  he  would  dismiss  the  petition. 
In  a  previous  case  (Continental  Union  Gas 
Company,  7  T.L.R.  476)  Mr  Justice  Chitty 
had  dismissed  the  petition  because  the 
proposed  reduction  would  bring  about  this 
inequality  of  voting  power.  Subsequently 
to  Doth  these  cases  Mr  Justice  Romer 
iJam,es  Colmer,  Limited,  (1897)  1  Ch.  531) 
held  that  this  was  not  necessarily  a  fatal 
objection,  but  that  in  a  proper  case  the 
Court  had  power  to  confirm  notwithstand- 
ing that  voting  powers  were  affected.  The 
case  was,  however,  a  special  one.  He 
articles  of  association  empowered  the 
holders  of  any  one  class  of  shiures  by  s 
specified  majority  to  consent  on  behal}  of 
all  the  holders  of  shares  of  that  class  to 
(amon^  other  things)  any  scheme  for  the 
reduction  of  capital  affecting  prejudirialiy 
such  class  of  snares.  Meetings  of  share- 
holders were  accordingly  held  consenting 
to  the  proposed  scheme  of  reduction.  Mr 
Justice  Romer  was  much  influenced  by 
these  specialities  ,  .  ." 

Argued  for  petitioners — The  case  of  the 
British  and  American  Trustee  and  Finantt 
Corporation  v.  Couper,  [1891]  A.C  389,  and 
that  of  in  re  (fredit  Assurance  and 
Guarantee  Corporation,  Limited,  [1002]  2 
Ch.  601,  supported  the  view  tJiat  it  was 
competent  for  the  Court  to  confirm  the 
proposed  scheme.  It  was  within  the  power 
of  tlie  Court  to  confirm  although  changes 
in  the  position  of  different  classes  of  share- 
holders were  brought  about — British  and 
American,  tfcc.  Corporation  {ut  CMU.); 
Palmer's  Com]>any  Law  (5th  ed.),  pp.  66-7. 
and  cases  thei-e  cited;  in  re  Wasbach 
Incandescent  Oas  Light  Company,  Limited, 
[1904]  1  Ch.  87;  in  re  AUsqpp  &  Sans, 
Limited,  July  1903,  51  W.  R.  6tt.  The 
memorandum  (clause  5)  gave  power  to  the 
company  to  reduce  the  capital  and  alao 
to  divide  the  shares  into  classes  w^ith  such 
privileges  as  it  liked.  Tlie  power  so  con- 
ten-ed  was  not  derogated  from  by  the 
provisions  relative  to  repayment  on  a 
winding-up.  These  provisions  only  referred 
to  a  winding-up,  and  that  being  so  the 
present  case  tell  within  the  rule  of  Wel^tack 
(ut  sup.).  No  doubt  the  preference  share- 
holders wei'e  to  be  considered,  but  the 
Court  had  power  to  alter  their  position 
provided  the  alteration  was  as  sfig^ht  as 
possible,  and  the  transaction  as  a  whole 
was  fair  and  equitable — Palmer's  Company 
Law  (5th  ed.),  p.  77.  The  proposal  wa^ 
fair  and  equitable,  as  it  was  impossible  to 
reduce  the  ordinary  shares  more  without 
abolishing  them,  in  which  case  the  manage- 
ment of  the  company  would  also  g^. 
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Argued  for  respondents — The  proposed 
scheme  was  incompetent.  It  interfered 
with  the  right  of  the  preference  share- 
holders as  declared  in  the  memorandum — 
Companies  Act  1862,  sections  12  and  60. 
The  proposed  application  of  the  assets  on 
dissolution  of  the  company  was  contrary 
to  clause  5  of  the  memorandum.  Tacking 
on  a  reduction  of  capital  did  not  alter  the 
fact  that  the  course  proposed  was  incom- 
petent —  Liquidaior  of  Milford  Haven 
Fishing  Company,  Limitea  v.  Jones, 
March  20,  I8O0.  n  B.  577,  32  S.L.R.  440; 
City  Property  Investment  Trust  Corpora- 
tion, lAmited  v.  Thorburri,  January  17, 
1886,  23  R.  400,  33  S.L.R.  308;  Aahbury  v. 
Watson,  July  23,  1885,  L.R.,  30  C.  D.  376. 
The  petitioners  proposed  to  cut  down  the 
amount  out  of  the  company's  income  which 
the  preference  shareholders  were  entitled 
to,  to  about  one-half,  for  they  were 
at  present  entitled  to  £3000,  i.e.,  5  per 
cent,  on  d£60,000.  Such  alteration  was  in- 
consistent with  the  memorandum.  In  the 
event  of  a  winding-up  the  rights  of  the 
respondents  would  be  very  prejudicially 
affected.  The  preference  shareholders 
would  only  receive  out  of  what  was  avail- 
able about  one-half  of  what  they  would 
at  present.  The  ordinary  shareholders 
were  unduly  benefitted  at  the  expense  of 
the  respondents.  The  loss  ought  to  fall  on 
the  ordinary  shareholders— /n  re  Floatina 
Dock  Company  of  St  Thom,as,  Limitea, 
[1805]  1  Ch.  601;  In  re  London  and  New 
York  Investment  Corporation,  [1895]  2  Ch. 
880 ;  Buckley  on  Companies  Acts  (8th  ed.), 
p.  616;  Companies  Act  1867,  section  0. 
The  memorandum  provided  that  the  pre- 
ference shareholders  were  to  be  paid  in  full 
on  the  company  ceasing,  and  that  before 
any  of  the  other  shareholders  got  anything. 
The  powers  given  to  alter  the  memorandum 
did  not  apply  to  that  right,  which  was 
saved  from  the  power  to  modify  under  the 
term  "existing  rights."  The  memorandum 
was  not  a  "flexible"  one,  such  as  the 
memorandum  in  AUsopp  (v.t  sup.)  and 
Welsbach  {ut  8up.).  That  bein^  so,  no 
change  could  be  made  on  the  relative  right 
of  the  preference  and  ordinary  shareholders. 
Apart,  however,  from  its  legality  the 
proposed  reduction  was  most  inequitable. 
It  was  proposed  to  cut  down  the  preference 
shares  oy  £4,  10s.  a  share,  and  there  were 
no  circumstances  to  justify  such  a  proceed- 
ing. Further,  it  was  proposed  to  permit 
an  ordinary  shareholder  holding  only  a  £1 
share  to  have  the  same  voting  power  as  a 
preference  shareholder  holding  a  £5,  lOs. 
share.  The  Court  would  not  sanction  a 
reduction  if  the  transaction  were,  as  here, 
inequitable — In  re  Barrow  Hcemntite  Steel 
Company,  [1900]  2  Oh.  SW. 

At  advising— 

LiOBD  Pbksidknt— This  is  a  petition  at  the 
instance  of  the  Balmenach-Glenlivet  Dis- 
tillery Company,  Limited,  asking  the  Court, 
under  the  powers  given  in  the  Companies 
Act,  to  confirm  certain  resolutions  of  the 
company  by  which  they  have  resolved  to 
reduce  their  capital.  We  have  bod  a  very 
full  and  very  clear  report  from  Mr  Paul,  to 


whom  the  petition  was  remitted.  Several 
points  are  raised  in  that  report,  but  the 
argument  before  your  Lordships  turned 
upon  one  point  ana  one  point  alone ;  and  in 
order  to  explain  that  point  it  is  necessary 
that  I  should  very  briefly  indicate  what 
has  been  the  fate  or  this  company. 

The  company  was  formed  to  take  over  an 
old  established  distillery  of  high  character, 
and  it  was  formed  at  the  time  when,  as  a 
matter  of  common  knowledge,  the  Scottish 
Highland  whisky  trade  was  in  an  exceed- 
ingly flourishing  condition.  This  flourish- 
ing condition,  for  reasons  which  I  need  not 
particularise,  has  not  continued.  It  is 
equally  common  knowledge  that  the  state 
or  the  trade  is  very  difrercnt  now  from 
whkt  it  was  when  this  company  was  formed. 
The  result  has  been  that  the  company  has 
not  maintained  the  course  of  prosperity 
which  it  had  at  its  inception,  and  it  is  per- 
fectlv  evident  that  there  is  no  likelihood  at 
all  of  its  being  in  the  near  future,  if  indeed 
ever,  able  to  pay  an  adequate  return  on  the 
nominal  capital  of  the  company.  Now,  the 
nominal  capital  of  the  company  waa 
divided  into  two  sets  of  shares,  preference 
shares  and  ordinary  shares,  the  preference 
shares  having  preferential  rights  as  regards 
cumulative  dividends  and  also  as  regards 
capital.  The  ordinar;^  shares  were  held  by 
the  vendors  of  the  business,  and  the  holders 
of  the  ordinary  shares  represented  the 
practical  working  staff  of  the  business. 
There  has  been  an  investigation,  and  the 
result  of  that  investigation  as  set  forth  in 
Mr  Paul's  report  shows,  and  I  think  shows 
very  clearly,  that  the  capital  of  the  com- 
pany is  to  a  very  large  extent  gone.  It  is 
gone  for  two  reasons ;  it  is  gone  because  in 
one  sense  it  never  existed.  That  is  to  say, 
1  think  it  is  clearly  shown  that  the  valua- 
tion at  which  the  ousiness  was  taken  over 
by  the  company  was  too  high.  But  it  has 
also  gone,  because  undoubtedly  the  effect 
of  the  diminishing  trade  has  been  that  the 
goodwill  of  this  business  represents  nothing 
like  what  it  represented  before.  Under 
these  circumstances  the  company  went 
through  the  appropriate  steps,  and  they 
came  to  a  resolution  by  wnich  a  large 
amount  of  capital  was  to  be  written  off, 
and  their  scheme,  passed  by  considerable 
majorities,  by  which  this  amount  of  capital 
was  to  be  written  off,  was  a  scheme  by 
which  one  third  of  the  loss  was  to  be 
written  off  the  preference  shares,  and  two 
thirds  of  the  loss  was  to  be  written  of  the 
ordinary  shares. 

Now,  the  practical  point  that  has  been 
raised  l)efore  your  Lordships  is  this.  It  was 
argued  by  counsel  for  a  certain  minority  of 
the  preference  shareholders,  who  appeared 
before  your  Lordships,  that  it  was  not 
really  intra  vires  of  tne  Court  to  sanction 
such  a  scheme,  because  to  do  so  would  be 
to  go  contrary  to  the  memorandum  of  asso- 
ciation. There  is  no  doubt,  of  course,  that 
the  memorandum  of  the  company  here  con- 
templated that  there  should  be,  and  should 
remain,  these  preference  shares,  taking 
priority  not  only  in  the  dividend  but  in  the 
capital  over  the  ordinary  shai-es,  and  the 
argument  put  before  your  Lordships  was 
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that  an])rthing  inconsistent  with  that  was 
vUra  virea  of  the  Court  to  confirm.  The 
authority  on  which  the  learned  counsel 
relied  was  Ashbury  v.  fVatsori,  L.R.  80  Ch. 
D.  376.  It  is  sufficient  to  say  that  Ashbury 
V.  Watson,  though  a  very  good  authority 
on  the  proposition  that  a  company  cannot 
by  resolution  alter  its  memorandum,  was 
not  a  case  which  had  to  do  with  reduction 
of  capital  at  all,  and  accordingly  I  think 
that  Ashbury  v.  Watson  has  nothing  to  do 
with  the  question  here.  The  real  autliority 
on  the  matter  is,  I  think,  the  case  in  which 
the  last  word  has  been  said — the  British 
and  American  Finance  Corporation  v. 
Couper,  decided  in  the  House  of  Lords,  and 
reported  in  [1804]  Appeal  Cases,  390.  I  can- 
not read  that  case  without  coming  to  the 
conclusion  that  it  really  has  settled  in  a 
way  that  we  must  certainly  follow,  that,  so 
far  as  the  question  of  intra  vires  is  con- 
cerned, there  really  is  no  limit  to  what  the 
Court  can  do.  They  may  confirm  any 
resolution,  however  much  against  any  pro- 
vision of  the  company  it  may  be,  provided 
always,  of  course,  that  that  resolution  is 
really  for  a  reduction  of  capital,  and  subject 
also  to  this  very  great  safeguard,  that  the 
Court  is  not  to  do  so  unless  it  thinks 
that  on  the  whole  the  new  arrangement 
is  a  just  and  equitable  arrangement.  If 
what  was  proposed  to  be  done  by  a  com- 
pany was,  under  cover  of  a  so-called  reduc- 
tion of  capital,  really  to  change  the  rights 
of  the  shareholders  in  a  way  inconsistent 
with  the  memorandum,  I  do  not  think  the 
Court  in  that  case  could  say  on  the  whole 
^hat  it  was  a  just  and  equitable  arrange- 
ment, and  accordingly  any  attempt  of  that 
sort  would  be  struck  at.  But,  assuming 
that  the  new  arrangement  is  a  lust  and 
equitable  one,  I  am  bound  to  say  i  he  result 
of  that  case  is  that  there  could  remain  no 
question  of  uUra  v-ires,  but  that  anything  is 
open  for  the  Court's  sanction,  and  after  all 
the  case  itself  is  about  as  good  an  instance 
of  a  thorough  interference  with  the  memo- 
randum as  could  well  be.  What  was  done 
in  that  case  was  to  sweep  a  certain  set  of 
shareholdei-s  out  of  existence — and  I  say  a 
set  of  shareholders,  not  a  class  in  the  sense 
of  holders  of  a  certain  class  of  shares,  such 
as,  for  instance,  cutting  out  the  first  one  or 
two  classes  of  preference  shareholders  or 
ordinary  shareholders  as  the  cjise  might  be 
— but  it  was  simply  taking  certain  share- 
holders who  were  called  the  American 
shareholders,  but  who  in  reality  were  only 
the  individual  holders  of  shares  from  No.  1 
to  No,  so  and  so,  and  sweeping  them  out  of 
existence.  Now  it  cannot  be  doubted  that 
when  you  had,  as  there,  a  memorandum  in 
which  it  is  said  that  the  shares  should 
consist  of  so  many  preference  shai-es  and 
so  many  ordinary  snares,  it  was  cleai-ly 
meant  that  all  these  shares — be  they  pre- 
ference or  be  they  ordinai-y — should  remain 
on  equal  terms  inter  se,  and  there  could 
have  been  nothing  more  grossly  against 
the  memorandum  than  to  take  the  holders 
of  the  shares  from  1  to  100  and  say  to  them 
"We  will  buy  your  shares  and  you  must  go 
out,"  and  to  say  to  the  holders  of  shares 
from  100  to  200  "You  on  the  other  hand 


may  stay."  And  yet  that  was  what  wis 
practically  done  in  that  case.  The  matter 
IS  put  in  a  single  sentence  by  Lord  Mac- 
naghten  in  his  judgment,  when  after  going 
through  the  various  safeguards  there  are 
in  the  provisions  of  the  Act  he  goes  on  to 
say  this — "  With  these  safeguards  the  Act 
apparently  leaves  the  company  to  detet- 
mine  the  extent,  the  mode  and  the  incidence 
of  the  reduction."  Now  it  all  turns  upon 
that  word  "incidence,"  because  the  question 
which  is  raised  here — the  question  whether 
you  are  entitled  to  extinguish  any  pre- 
ference shares  while  you  leave  ordinarj 
shares  still  alive — is  really  a  (question  as  t« 
the  incidence  of  the  reduction.  I  hare 
therefore  come  to  the  conclusion  that  on 
this  branch  of  the  argument  the  objectors 
have  entirely  failed  and  that  there  is  no 
question  that  this  transaction  was  irUra 
vires. 

But,  of  course,  in  all  I  have  said  I  hare 
hitherto  assumed  that  the  transaction  is  a 
iust  and  equitable  transaction,  and  we  must 
DC  satisfied  of  that  before  we  give  our  sanc- 
tion to  it.  Now  I  am  not  wishing  to  throw 
the  slightest  doubt  upon  the  view  that  in 
oi-dinary  circumstances  where  there  is  ■ 
preference  on  capital  in  liijuidation  in 
favour  of  one  set  of  shares  against  another, 
and  where  capital  is  lost,  you  should  make 
the  loss  fall  first  of  all  on  those  who  come 
last  in  the  liquidation.  But  there  ate 
obviously  cases  where  a  desolating  logir 
would  defeat  itself,  and  I  am  bound  to  say 
I  think  this  is  one  of  them.  As  I  have 
already  said,  the  ordinary  shareholders 
here  represent  the  managing  persons  of 
the  company,  and  it  is  not  m  human 
nature  to  suppose  that  if  by  arrangement 
the  ordinary  shareholders  were  wiped  out 
of  existence  they  would  go  on  worfcing  to 
make  the  company  prosperous  for  the 
preference  shareholders.  And  that,  of 
course,  must  be  the  view  of  those  who 
brought  this  about,  for  after  all  the 
majority  of  the  preference  shareholders 
want  this  thing.  I  need  scarcely  remind 
your  Lordships  that  it  is  not  tne  Court 
that  want  it;  it  is  only  the  Court  seeing 
if  they  ought  to  give  their  confirmation  to 
the  scheme  the  company  itself  proposes. 
I  have  come  to  the  conclusion  that  the 
arrangement  proposed  is  a  just  and  equit- 
able one  as  being  in  the  true  intei-ests  of 
the  shareholders  of  the  company  and  as 
being  the  only  thing  that  stands  between 
them  and  utter  ruin.  Accoi-dingly  I  think 
we  should  be  quite  right  in  doing  here 
what  seems  to  nave  been  done  in  alu(«t 
exactly  the  same  terms  in  the  case  of 
Allaopp  (51  Weekly  Reporter,  p.  644).  Mr 
Cooper  had  to  admit  the  similarity  of  AH- 
sopp's  case  but  strove  to  draw  a  distinction 
by  saying  the  cases  were  not  in  the  same 
position,  for  it  did  not  appear  from  the 
report  that  the  provisions  in  question  in 
Allsopp's  case  were  in  the  memorandum. 
I  tooK  the  opportunity  when  in  England 
to  obtain  a  memorandum  of  Allsoppa,  and 
I  found  that  that  was  so.  1  mean  that 
though  the  report  does  not  show^  it  the 
provisions  in  Allsopp's  case  were  provisions 
in  the  articles  and  not  in  the  memora,nduiii. 
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But  for  the  reasons  1  have  stated  I  do  not 
think  that  makes  any  difference,  and  ac- 
cordingly although  Allaoppa  is  not  an 
authority  on  the  legal  part  of  the  question, 
at  the  same  time  I  think  it  is  a  good 
authority  as  to  what  is  a  just  and  equit- 
able arrangement,  and  that  it  is  a  case 
which  is  a  safe  one  to  follow. 

On  the  whole  matter  I  am  of  opinion 
that  this  resolution  ought  to  be  conflrmed. 

[Counsel  here  referi'ed  to  the  question  of 
voting  power.] 

I  do  not  propose  to  touch  that,  because  I 
think  the  proposal  is  equitable.  I  do  not 
share  the  views  of  the  reporter  there.  It 
merely  leaves  the  shareholders  as  a  whole 
exactly  as  they  were  in  the  old  days  with 
regard  to  voting,  power,  though  their 
capital  interest  in  the  company  will  now 
be  different. 

Lord  M'Larkn,  Lord  Kinnii^r,  and 
Lord  Pearson  concurred. 

The  Court  granted  the  prayer  of  the 
petition. 

Counsel  for  the  Petitioners— Younger, 
K.C.  —  Hunter,  K.C  —  Lyon  Mackenzie. 
Agents— Fletcher  &  Baillie,  W.S. 

Counsel  for  the  Respondents— Cooper, 
K.C.  —  Chree.  Agents  —  Morton,  Smart, 
Macdonald,  &  Prosser,  W.S. 


Friday,  July  20. 

SECOND    DIVISION. 

[Lord  Ardwall,  Ordinary. 
BILE   BEAN   MANUFACTURING 
COMPANY  V.  DAVIDSON. 

Trade  Name — Miarepreaeniaiion — Fraxjud 
—  False  Statements  in  Advertiainq  — 
Fraud  ichereby  Trade  Established  I)is- 
entilling  to  Protection  of  Trade  Name. 
A  company  established  a  large  busi- 
ness for  certain  pills,  calleu  "Bile 
Beans,"  bjr  extensive  advertising 
through  which  ran  the  storjr  that  the 
pills  wei-e  compounded,  with  other 
ingredients,  of  a  vegetable  substance 
of  marvellous  health-giving  properties 
which  had  been  loDg  known  and  used 
by  the  natives  of  Australia  but  only 
recently,  after  great  research,  dis- 
covered by  C.  F.,  a  scientist.  The 
labels  and  wrappers  of  the  pill-boxes 
did  not  contain  distinct  references  to 
this  discovery,  but  the  pills  were  called 
C.  F.'s.  The  company  having  raised 
an  action  of  interdict  for  the  protec- 
tion of  the  "trade  name"  of  the  pills 
it  was  proved  that  the  story  was  a 
fabrication,  the  pills  lieing  compounded 
of  ingredients  known  to  all  chemists. 

Held  that  the  false  and  fraudulent 
misrepresentations  of  the  complainers, 
by  which  they  hsid  built  up  their  busi- 
ness and  were  deceiving  the  public, 
disentitled  them  to  have  that  business 
protected  by  the  Court. 


Process — Eouitable  Remedy— Fraud— Pro- 
tection of  Trade  Name— Fraud  by  Com- 
plainers Seeking  an  Equitable  Kennedy 
not  Pleaded  on  Record  but  Disclosed  cU 
Proof. 

In  an  action  of  interdict  for  the  pro- 
tection of  a  trade  name,  where  in  the 
proof    it    was    disclosed,    though    not 
pleaded  on  record,  that  the  business 
had  been  established  by  a  fraud  on  the 
public,  the  Lord  Ordinary  (Ardwall), 
the  point  having  been  taken  by  counsel 
but  without  amendment,  proceeded  to 
dispose  of  the  case  on  this  ground,  and 
his   judgment   was   subsequently  sus- 
tained by  the  Division. 
Trade  Name — "PassiTio  Off"— Name  De- 
scryptive  or  Fancy  t— Secondary  Meaning 
of  Words  Used— " Bile  Beans  -Right  to 
Eccclusive  Use  of  Trade  Name  because  of 
Association  in  Hind  of  Public  —  Suffi- 
ciently Distinguishing — Interdict. 

In  1890  a  company  started  to  sell  pills 
in  the  United  Kingdom.  The  pills  were 
sold  in  boxes  on  which  were  labels 
bearing,  inter  alia,  the  words  "  Charles 
Forde's  Bile  Beans  for  Biliousness."  In 
1004  one  Davidson  began  to  sell  liver 
pills  in  boxes  on  which  were  labels 
bearing,  inter  aiia,  the  words  "David- 
son's Bile  Beans."  His  pill-boxes  dif- 
fered from  the  company  s  in  size  and 
price,  and  the  colouring,  printing,  and 
general  appearance  of  the  respective 
labels  were  different.  The  company 
raised  an  action  to  interdict  him  from 
selling  as  bile  beans  pills  not  made  or 
supplied  by  them. 

Tne  words  "Bile  Beans"  had  formed 
part  of  a  trade-mark  taken  out  in  this 
country^  by  J.  F.  Smith  &  Company,  of 
St  Louis,  U.S.A.,  in  1887,  who,  how- 
ever, did  not  appear  to  have  sold  any 
of  their  bile  beans  in  this  countrv, 
and  the  complainers  had  in  10u2 
obtained  an  assignment  of  this  trade- 
mark. Since  1887,  in  America,  the  word 
"  bean  "  had  been  applied  to  oviform 
pills,  and  appeared  in  drug  catalogues, 
but  pills  ot  that  shape  were  not  in 
common  use  in  England.  In  certain 
of  their  advertisements  the  complainers 
referred  to  bile  beans  as  "a  tit^  given 
to  express  exactly  what  the  preparer 
tion  is,  a  Bean  for  the  Bile." 

Opinions  {per  the  Lord  Justice-Clerk, 
and  Lords  Kyllachy  and  Stormonth 
Darling  afiQrming  the  Lord  Ordinary, 
Ardwall)  that  complainers  had  failed 
to  pi-ove  that  "Etile  Beans"  was  a 
"fancy  name"  of  their  invention. 

Opinions  (per  Lord  Justice-Clerk  and 
Lorn  Kyllachy,  affirming  the  Lord 
Ordinary,  Ardwall)  (1)  that  the  com- 
plainers had  failed  to  prove  that  the 
term  "Bile  Bwms"  was  so  associated 
in  the  public  mind  with  their  pills  that 
they  wei-e  entitled  to  the  exclusive  use 
of  the  term,  and  (2)  if  that  were  to  be 
held  otherwise,  that  they  had  failed  to 
prove  that  the  respondent's  pills  had 
not  been  sufficiently  distinguished. 

Opinion  of  Lord  Low  on  these  matters 
reserved. 
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In  February  1905  the  Bile  Bean  Manu' 
facturing  Company,  Greek  Street,  Leeds' 
and  Charles  Eldward  Fulford  and  Ernest 
Albert  Gilbert,  manufacturing  chemists, 
both  of  Greek  Street,  Leeds,  the  individual 
and  only  partners  of  the  said  company, 
brought  a  note  of  suspension  and  interdict 
against  George  Graluim  Davidson,  whole- 
sale and  retail  chemist,  Polwai-th  Place, 
Edinburgh.  The  coniplainers  in  their  note 
prayed  the  Court  "  to  suspend  the  proceed- 
ings complained  of  and  to  interdict,  pro- 
hibit, ana  discharge  the  respondent  fi-oiu 
in  any  way  advertising,  exposing,  or  offer- 
ing for  sale  or  selling,  or  in  any  way  caus- 
ing to  be  advertised  or  exposed  or  offered 
for  sale  or  sold,  as  bile  beaus  pills  or  other 
articles  not  made  or  supplied  by  the  com- 
plainers,  and  from  stamping  or  otherwise 
marking  for  sale,  exposing,  selling,  or  sup- 
plying as  in  implement  of  orders  for  bile 
beans  pills  or  other  articles  made  by  the 
respondent,  or  pills  or  other  articles  not 
made  by  the  coniplainers,  and  from  repre- 
senting in  any  way  that  pills  manufactured 
by  the  respondent  or  pills  or  other  articles 
not  made  by  the  complainers  are  bile  beans 
of  the  complainers'  manufacture." 

The  complainers  pleaded — "(1)  The  words 
'bile  beans'  having  acquired  a  secondary 
signification,  designating  solely  the  article 
manufactured  and  sold  by  the  complainei-s, 
the  complainers  are  entitled  to  interdict 
the  respondent  from  manufacturing,  sup- 
plying, and  selling  any  medicine  or  articles 
under  the  name  of  '  bile  beans '  not  manu- 
factured and  supplied  by  the  complainers. 
(2)  The  words  '  bile  beans '  having  acquired 
a  secondary  signification,  designating  solely 
the  article  manufactured  and  sold  ny  the 
complainers,  and  the  respondent  having 
no  right  or  title  to  manufacture  and  seU 
pills  or  other  articles  under  the  name  of 
or  to  represent  them  as  'bile  beans,'  the 
res]K>ndent  should  be  interdicted  as  con- 
cluded for.  (3)  The  respondent  having  re- 
E resented  goods  manufactured  by  him  to 
e  those  of  the  complainers'  manufacture, 
the  complainers  are  entitled  to  interdict 
as  craved." 

The  respondent  pleaded— "(2)  The  pur- 
suers not  naving  the  right  to  the  exclusive 
use  of  the  words  '  bile  beans,'  the  prayer  of 
the  note  ought  to  be  refused.  (3)  The  com- 
plainers' statements,  so  far  as  material, 
being  unfounded  in  fact,  the  respondent  is 
entitled  to  absolvitor.  (4)  The  respondent 
never  having  sold  his  own  goods  as  in 
implement  01  orders  for  those  of  the  com- 
plainers' manufacture,  he  is  entitled  to  be 
assoilzied.  (5)  The  prayer  of  the  note  ought 
to  be  refused,  with  expenses,  in  respect 
(a)  that  in  describing  his  goods  the  respon- 
dent made  use  of  words  of  the  common 
stock  of  the  English  language,  and  (6)  that 
the  respondent  clearly  distinguishes  goods 
of  his  own  manufacture  from  those  of  the 
complainers." 

The  respondent  had  no  plea,  and  made  no 
averment,  of  fraud  on  the  part  of  the  com- 
plainers. 

The  labels  on  the  pill-boxes  of  the  com- 
plainers and  the  respondent  were  of  dif- 


ferent colours  and  designs,  and  the  letter- 
press on  them  was^^^ullows — 


aOAKIDSOK^^ 


The  facts  established  are  given  in  the  o]u- 
nion  of  the  Lord  Ordinary  (Ardwall),  infra. 

The  note  was  passed  on  15th  March,  the 
record  closed  on  l2th  May  1905,  and  the  case 
put  on  the  Plvcedure  Roll,  but  on  18th  May 
this  last  order  was  discharged  and  parties  al- 
lowed a  proof  of  their  respective  averments. 

On  5th  September  1905  the  Lord  Ordinary 
(Abdwalj.),  after  hearing  counsel  and  con- 
sidering the  proof,  refused  the  note  and 
found  the  respondent  entitled  to  expenses. 

Opinion "This  is  a  note  of  suspenaon 

and  interdict  brought  by  the  Bile  Bean 
Manuf  acturi  ng  Compan  y ,  Leeds,  and  Charles 
Edward  Fulford  and  Ernest  Albert  Gilbert, 
the  partners  of  that  company,  asking  to 
have  the  respondent  Mr  Davidson,  who  is  a 
wholesale  and  retail  chemist  in  Eldinburgli, 
prohibited  from  selling  under  the  name  of 
'  bile  beans '  any  pills  or  other  articles  not 
made  or  supplied  oy  the  complainers.  It  is 
not  a  proceeding  ror  the  protection  of  s 
i-egistered  trade-mark,  but  for  the  protec- 
tion of  the  complainers'  trtvde  and  of  a  trade 
name  at  common  law. 

"At  the  debate  following  on  the  proof 
the  counsel  for  the  respondent,  in  adaition 
to  the  contentions  put  forward  by  him  on 
the  record,  submitted  that  on  the  facts 
brought  out  in  the  evidence  it  appeuvd 
that  the  complainers'  business  was  not  a 
bo7ia  fide  trade ;  that  no  trade  name  bad 
been  acquired  by  them  by  legitimate  and 
boria^de  trading;  that  their  whole  business 
was  founded  on  and  is  still  being  carried 
on  by  means  of  a  gross  fraud  ;  luid  that 
accoidingly  they  did  not  come  into  the 
Court  with  clean  hands,  and  therefore  are 
not  entitled  to  the  equitable  remedy  whidi  , 
the  Court  will  give  to  a  bona  fide  trader  in 
order  to  protect  a  trade  name  used  in  a 
legitimate  and  honest  trade.  It  is  true 
that  no  notice  of  this  contention  is  stated 
on  record,  but  the  respondent  maintained, 
and  I  think  with  reason,  that  the  fraud 
perpetrated  by  the  complainers  wasdivulged 
to  him  for  the  first  time  in  the  evidence  of 
Mr  Gilbert,  one  of  the  complainers,  himself, 
and  therefore  he  had  not  been  in  a  position 
to  place  any  pleas  regarding  it  on  record. 
In  the  next  place  he  maintained  that  it  was 
para  judicia  to  take  notice  of  any  fraud 
appearing  at  a  proof  on  the  part  of  an 
applicant  for  the  protection  of  the  Court  to 
a  trade  name  and  to  refuse  the  protection 
asked  where  such  fraud  was  proved.  I 
therefore  take  up  this  Question  first  because 
(fli-st)  if  the  respondent's  contention  is 
sound  there  is  an  end  of  the  case  apart 
from  the  other  questions  raised,  and  (second 
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because  the  consideration  of  it  conveniently 
introduces  the  history  of  the  trade  and 
trade  name  which  form  the  subject  of  the 
present  proceedings. 

"  In  1^  the  complainer  Mr  Gilbert  (who 
must  then  have  been  only  twenty-one  years 
of  age),  who  had  been  born  in  England,  was 
in  business  in  New  South  Wales  in  connec- 
tion with  a  stationery  or  printing  business. 
He  had  no  knowledge  whatever  ofchemistry 
or  medicine,  but  he  happened  to  get  intro- 
duced to  the  other  complainer  Charles 
Edwai-d  BSilford,  who  was  a  Canadian  by 
birth,  who  is  not  a  qualifled  chemist,  but 
who  had  served  five  years  as  a  shopman  in 
a  chemist's  shop  in  Canada,  and  who  further 
had  been  connected  with  the  business  of 
the  Dr  Williams  Medicine  Company,  a  firm 
who  deal  in  what  are  known  generally  as 
proprietary  medicines.  One  of  their  medi- 
cines is  called  '  Pink  Pills  for  Pale  People,' 
and  Pulford,  as  will  afterwards  be  seen, 
sought  like  them  *  Apt  Alliteration's  Artful 
Aid,'  by  calling  his  medicine  'Bile  Beans 
for  Biliousness.'  It  occurred  to  Fulford 
that  it  might  be  a  good  thing  to  carry  on 
business  as  medicine  and  pill  manufacturers 
or  agents,  and  he  and  Gilbert  agreed  to  go 
into  partnership  for  that  purpose.  Thev 
first  started  the  preparation  of  Gould  s 
Tiny  Tonic  Pills,  but  they  did  not  have 
such  success  in  that  business  as  they  ex- 
pected. In  the  early  part  of  November 
1^  Fulford  one  morning  told  his  partner 
that  at  four  o'clock  in  the  morning  he  bad 
hit  upon  a  title  for  a  new  pill  that  was  to 
be  put  upon  the  market,  namely— 'Bile 
Beans  for  Biliousness.'  It  was'  agreed 
that  this  would  be  a  very  good  name  to 
apply  to  a  pill,  and  accordingly  Mr  Fulford 
prescribed  a  formula  for  the  pill  they  were 
going  to  put  upon  the  market.  It  does 
not  appear  whether  this  formula  was 
drawn  up  by  Fulford  from  the  smattering 
of  knowledge  of  maierux  medica  which  he 
had  pickea  up  in  the  chemist's  shop  in 
Canada,  or  whether  it  was  a  formula  which 
he  had  copied  out  while  in  service  in  that 
shop,  or  which  he  had  got  a  medical  man 
in  Australia  to  draw  up  for  him.  Mr 
Fulford  was  absent  at  the  time  of  the 
trial  at  Carlsbad  in  Germany — it  was  said 
in  ill  health  (although  no  medical  certifi- 
cate was  produced).  At  all  events  he 
did  not  appear  as  a  witness  for  himself 
and  his  firm.  I  must  therefore  be  content 
with  the  evidence  of  his  partner.  The 
pill  took  in  Australia,  and  in  1890  Fulford 
proceeded  to  this  country  to  open  a  market 
in  England.  Neither  the  company  nor 
the  partners  manufactured  pills  —  even 
their  name  is  misleading — they  merely 
sent  the  formula  to  Messrs  Pai>k,  Davies, 
&  Company,  or  other  manufacturing 
chemists  to  manufacture  the  pills  in 
millions  according  to  the  formula  sent 
them.  The  firm  appointed  a  firm  of  whole- 
sole  chemists  in  England  as  their  agents, 
and  they  themselves  opened  premises  in 
Leeds  and  commenced  to  advertise  on  a 
most  extensive  scale.  Since  1890  their 
business  has  spread  over  the  whole  of  the 
country,  and  Mr  Gilbert  has  gone  a  tour  of 
the  world  with  the  view  of  studying  the 


conditions  and  finding  out  the  possibilities 
of  the  trade  in  various  places,  and  he  has 
established  agencies  in  Cape  Colony  and 
all  the  British  Colonies  in  Africa,  in  the 
Philippine  Islands,  Hong  Kong,  Shanghai, 
Japan,  India,  and  other  places,  and  also 
in  Egypt,  Malta,  Gibraltar,  France,  the 
Gold  Coast,  and  the  West  Indies,  and  the 
only  places  in  the  English  speaking  world 
where  they  have  not  set  up  business  are 
Canada  and  the  United  States  of  America. 
Thev  have  spent  JBSOO.OOO  Mr  Gilbert  states 
in  tne  building  up  of  this  business  in  the 
United  Kingdom,  and  in  the  period  during 
which  they  have  done  business  there  they 
have  issued  83,000,000  of  small  pamphlet 
books,  mostly  illustrated,  which  have  oeen 
distributed  from  house  to  house  by  a  large 
gang  of  men  and  inspectors.  They  have 
also  published  a  number  of  musical  adver- 
tisements, such  as  the  '  Bile  Bean  March,' 
the  'Coronation  March,'  and  the  'Bile 
Bean  Budget,'  and,  in  short,  have  flooded 
the  English-speaking  world  with  their 
advertisements.  But  if  one  may  judge 
from  the  way  in  which  it  is  perpetuaJQy 
put  forth  in  the  forefront  or  their  ad- 
vertisements, the  foundation  stone  of  their 
success  has  been  the  false  and  fraudulent 
statement  that  their  bile  beans  are  for  the 
most  part  composed  of  a  natural  vegetable 
substance  which  Fulford  discovered  in 
Australia,  which  for  ages  had  brought 
health  and  vigour  to  the  natives  of  that 
island  continent,  and  which  was  being 
now  introduced  for  the  benefit  of  civilised 
nations.  This  story  is  repeated  in  almost 
every  one  of  the  pamphlets  which  have 
been  published,  and  is  referi-ed  to  in  nearly 
the  same  language  in  the  shorter  advertise- 
ments. One  of  their  latest  publications  is 
entitled  '  Strange  Japanese  Customs,'  to 
which  is  prefixed  the  following  passage : 
— 'The  secret  of  the  natives.  More  im- 
portant than  the  whereabouts  of  hidden 
gold  was  the  secret  of  the  ancient  natives 
of  Australia.  For  untold  ages  they  had 
handed  down  to  them  the  great  secret 
of  how  certain  native  herbs  cured  the 
diseases  to  which  they  were  subject,  and 
thus  preserved  them  in  excellent  health. 
When  Captain  Cook  made  his  great 
Australian  discoveries  the  amazing  health 
of  the  natives  was  one  of  the  chief  things 
which  impressed  him.  Wi'iting  on  this 
very  subject  he  afterwards  said — "I  did 
not  observe  (amongst  the  natives)  any 
appearance  of  disease  or  bodily  complaint, 
or  eruption  of  the  skin,  or  marks  or  any, 
and  the  most  severe  wounds  healed  most 
rapidly.  Very  old  men  without  hair  and 
teeth  showed  no  signs  of  decrepitude,  and 
were  full  of  cheerfulness  and  vivacity." 
Not  only  from  the  writings  and  observa- 
tions of  Captain  Cook,  but  from  their  own 
experiments  also,  scientists  have  long  been 
impressed  with  the  superiority  of  vegetable 
medicines.  Some  years  back  Charles  Forde, 
an  eminent  scientist,  thoroughly  investi- 
gated the  healing  extracts  and  essences  of 
Australian  roots  and  herbs,  and  after  long 
research  he  found  himself  the  discoverer  of 
a  natural  vegetable  substance  which  had 
the  power  of  acting  in  the  human  system 
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in  the  same  way  as  nature's  own  animal 
Butetance  bile,  and  which  was  beyond  all 
doubt  the  finest  remedy  yet  discovered 
for  all  liver  and  digestive  disorders. 
This  substance  was  specially  com- 
pounded with  other  ingredients,  and  so 
concentrated  and  refined  that  a  suitable 
dose  could  be  contained  in  the  space 
offered  by  a  small  bean.  Put  up  into 
this  convenient  form  these  beans  for  the 
liver  or  bile  became  widely  known  and 
used  as  "Charles  Forde's  Bile  Beans" — 
a  name  now  known  throughout  the  civil- 
ised world.* 

"This  statement  is  both  false  and  fraudu- 
lent. There  was  no  such  person  as  Charles 
Forde,  his  true  name  being  Fulford;  he 
was  not  an  '  eminent  scientist,'  having  had 
no  scientific  training  and  no  standing  what- 
ever as  a  chemist  or  anything  else ;  he 
never  investigated  the  healing  extracts 
and  essences  of  Australian  roots  and  herbs; 
he  never  made  any  research ;  he  never  was 
the  discoverer  of  a  natural  vegetable  sub- 
stance which  had  the  power  of  acting  in 
the  same  way  as  animal  bile;  in  fact,  no 
such  substance  exists,  and  no  such  sub- 
stance forms  the  basis  along  with  other 
ingrredients  of  bile  beans,  these  beans  being 
compounded  by  wholesale  chemists  in 
America  out  of  the  drugs  which  they  have 
in  stock,  and  no  one  of  which  has  anything 
specially  to  do  with  Australia. 

"In  another  pamphlet — 'Australia  in 
London '  —  the  complainers  say  — '  Many 
eminent  scientists  set  about  the  discovery 
of  the  secret,  and  one  of  them,  Charles 
Forde,  devoted  himself  to  an  exhaustive 
investigation  of  the  native  Australian 
herbs  and  fruits.  Armed  with  the  im- 
plements of  modern  scientific  research 
he  was  able  to  make  progress  where , 
others,  not  similarly  equipped  and  fitted 
for  the  investigation,  had  failed.  After 
years  of  research,  he  found  himself 
the  happy  discoverer  of  a  vegetable 
substance  which  acted  on  the  liver  and 
digestive  organs  differently  and  in  superior 
manner  to  any  medicine  known.  Tlie  best 
laboratories,  the  most  modern  plant,  all 
that  science  dictated  as  being  best  for  the 
purpose,  was  requisitioned  in  the  com- 
pounding of  this  substance  into  convenient 
medicinal  form  ;  and  the  result  of  it  all  was 
the  production  a  few  years  back  of  Charles 
Forde's  Bile  Beans — the  most  perfect  medi- 
cine of  modern  times.'  And  so  the  changes 
are  rung  upon  this  wonderful  discovery  in 
every  pamphlet  and  advertisement  of  the 
complainers.  There  is  therefore  no  doubt 
in  my  mind  that  their  business  is  one 
founded  entirely  upon  fraud,  impudence, 
and  advertisement,  although  it  may  be  that 
the  pill  is  as  effective  as  any  oi-dinary  pill 
so  compounded  as  to  act  as  a  cholagogue  or 
as  an  ordinary  laxative  medicine,  but  it 
seems  certain  that  these  beans  would  never 
have  taken  the  hold  of  the  public  they  have 
done  except  for  the  foundation  fiction  of 
their  being  the  product  of  a  great  discovery 
of  an  ancient  Australian  medicine  by  an 
eminent  scientist  using  the  most  advanced 
scientific  methods  and  apparatus. 

"The   next   question,    however,  is  — do 


these  frauds  constitute  a  relevant  graaiid 
for  refusing  to  the  complainers  the  renwdr 
they  seek  in  the  present  action?  I  am  of 
opinion  that  they  do,  and  I  may  refer  to 
some  decided  cases  as  authorities  for  that 
opinion. 

"  In  the  case  of  The  Leather  Cloih  Com- 
party  v.  The  American  Leather  Cloth  C<m- 
party,  11  H.L.  (Clark's  523),  it  was  beU 
that  where  the  advertisement  or  tradf- 
mark  states  what  is  not  true,  it  cannot  t» 
made  the  subject  of  protection  in  the  Court 
of  Chancery.  In  that  case  the  label  whicli 
it  was  sought  to  protect  vias  so  framed  i.< 
to  lead  the  public  to  believe  that  crruir. 
goods  were  tanned,  w^hereas  they  were  nni 
tanned,  and  were  made  in  the  United  SUtff 
of  America,  whereas  they  wei^e  made  ii 
England.  It  was  held  in  re  Fuente'g  Trait 
Marks,  [1801]  2  Ch.  106,  that  the  fonwt 
fraudulent  use  of  marks  representiDg  tint 
certain  cigars  were  made  in  Havaiix 
whereas  they  were  made  in  Mexico,  dis- 
entitled the  appKcant  to  have  them  regis- 
tered as  new  marks,  even  though  the  oij- 
honest  portions  of  the  old  marks  war 
omitted,  for  that  would  in  effect  hare  bete 
to  enable  the  applicant  to  benefit  by  hi< 
former  fraudulent  conduct.  A  similar 
decision  was  given  in  the  case  of  Stt- 
man  v.  PirUo,  4  Patent  Reports.  .iK 
The  plaintiff  was  refused  protection  agjunst 
an  alleged  infringement  of  his  rights  in  1 
trade-mark  and  label  used  in  connectiwi 
with  cigars,  because  the  cigar  boxes  aoJ 
labels  conveyed  a  representation  that  tk 
cigars  were  manufactured  in  Havana,  whirl 
\^as  untrue.  In  these  cases  the  mistepiv' 
sentation  seems  to  have  been  actually  n* 
tained  in  the  trade-mark,  but  in  the  rase  rf 
Fcrrd  v.  Foster,  1872,  L.B.,  7  Ch.  Apn.  611 
several  cases  were  quoted  by  Lord  Jiistiw 
Mellish  on  page  631  in  support  of  the  pn>- 
position  that  'the  same  reasoning  wooM 
apply  if  the  trade  was  a  fraudulent  trade.' 
and  he  refers  to  Perry  v.  Tr-ueJUt,  6  B«v. 
66,  where  the  use  of  the  trade  name  was  v 
sell  under  the  name  of  Mexican  Balm  smdp 
composition  which  never  came  from  Mentn. 
but  which  was  said  to  be  compteed  fnn 
some  wonderful  herbs  to  be  mt  onh  it 
Mexico,  and  in  the  case  of  Piddtng  v.  ^or, 
8  Sim.  477,  there  was  evidence  that  tif 
object  was  to  persuade  the  public  that  tb 
tea,  which  was  called  '  Howqua's  Mixtmt.' 
was  an  extraordinary  mixture  made  up  br 
some  great  man  in  China,  when  in  point  rf 
fact  it  was  made  in  England.  'These  tvo 
cases  bear  a  striking  resemblance  to  thr 
present,  for  the  objects  of  the  complaioeR 
trade  are  to  represent  that  Charles  Forde's 
Bile  Beans  are  composed  principally  rf  > 
wonderful  vegetable  product  got  only  in 
Australia,  and  which  had  for  ages  brouEhi 
health  and  vigour  to  the  natives  of  toa: 
island,  which  is  now  admitted  to  be  untrw: 
and  another  object  of  the  complainers  v» 
to  persuade  the  public  that  these  bile  bean- 
were  the  product  of  the  long  and  laborioa' 
research  of  a  eminent  scientist,  with  tlx 
aid  of  the  most  advanced  chemical  appara- 
tus, whereas  in  point  of  fact  they  «♦ 
made  of  common  drugs  by  a  firm  of  mano' 
facturing  chemists  in  America.     "Ilie  c*«e 
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of  Ford  V.  Poster  is  founded  on  by  the  com- 
plainers  as  showing  that  a  collateral  misre- 
presentation regarding  a  trade-mark  or 
trade  name  will  not  disentitle  the  owner  of 
the  name  to  relief  at  law  or  in  equity,  pro- 
vided it  do  not  appear  as  part  of  the  trade 
name,  and  they  maintained  that  here  the 
frauds  which  I  nave  already  alluded  to  are 
collateral  to  the  trade  name  of  bile  beans, 
and  therefore  cannot  be  held  to  have  the 
effect  of  disentitling  them  to  the  remedy 
they  now  ask.  I  cannot  assent  to  this  view 
of  the  case.  The  name  'bile  beans'  was  used 
as  a  trade-mark  so  far  back  as  1887,  and  the 
trade-mark  and  trade  name  'J.  P.  Smith's 
Bile  Beans'  was  registered  as  a  trade-mark 
in  June  1888,  as  appears  from  the  Trade- 
Marks  Journal  of  13th  June  1888.  The  com- 
plainers'  real  trade  name,  as  appears  from 
the  passages  above  quoted,  and  under  which 
their  medicine  has  become  known,  is 
'Charles  Forde's  Bile  Beans,'  regarding 
which  they  say  in  one  of  their  latest  pub- 
lications that  it  is  a  name  now  known 
throughout  the  civilised  world.  Passing  by 
4-he  fact  that  Porde  is  what  may  be  called  a 
fictitious  name  itself,  yet  it  is  pertinent  to 
inquire  what  is  represented  by  the  name 
'  Charles  Forde's  Bile  Beans.'  Now  what 
was  intended  to  be  conveved  by  that  name 
was  all  the  false  and  fraudulent  representa- 
tions attached  to  Forde's  name  in  the  com- 
piainers'  published  statements  to  the  effect 
that  Porde  was  an  eminent  scientist,  and 
the  discoverer  in  Australia  of  a  'natural 
vegetable  substance,'  possessed  of  all  the 
extraordinary  characteristics  and  effects 
already  alluded  to,  and  the  benefit  of  which 
he  was  giving  to  the  world  in  his  bile  beans. 
It  seems  to  me,  accordingly,  that  the  name 
of  Charles  Porde  and  all  the  fraudulent 
statements  regarding  that  person  and  his 
discovery  are  indissolubly  connected  with 
the  term  '  bile  beans,'  so  far  as  used  by  the 
complainers,  and  that  in  considei'ing 
whether  the  complainers  are  entitled 
to  the  remedy  they  now  ask,  this  Court 
is  bound  to  take  notice  of  the  fact 
that  the  complainers'  trade,  in  connection 
with  which  the  name  '  Charles  Porde's  Bile 
Beans,'  and  as  part  of  that  name  the  two 
words  '  bile  beans,'  have  been  used,  is  a 
fraudulent  trade,  and  that  according  to 
the  dicta  of  Lord  Justice  Mellish  in  Ford 
V.  Foster  no  action  ought  to  be  entertained 
by  a  Court  of  Equity  to  protect  it  or  the 
name  which  has  been  used  in  connection 
with  it.  On  these  gn^ounds  I  think  that 
the  complainers'  application  ought  to  be 
refused. 

"2.  It  is  right,  however,  that  I  should 
exhaust  the  case  by  dealing  with  the 
questions  which  were  raised  on  the  merits, 
and  as  if  the  complainers'  trade  was  un- 
tainted by  fraud.  The  complainers  here 
maintained  that  they  are  entitled  to  the 
exclusive  use  of  the  words  'bile  beans,' 
because  these  _  words  have  acquired  a 
secondary  signification  designating  solely 
the  article  offered  to  the  public  by  them, 
and  that  they  are  entitled  to  have  the 
respondent  interdicted  from  using  the 
name  in  any  of  the  ways  set  forth  m  the 
prayer  of  the  note. 


"In  support  of  this  proposition  it  was 
maintained  in  the  first  place  by  the  com- 
plainers that  the  words  '  bile  beans '  was  a 
fancy  name  of  their  invention.  I  hold  that 
this  nas  not  been  proved  in  point  of  fact. 
The  word  '  bean '  apparentnr  has  been 
applied,  at  all  events  since  1887,  in  America 
to  an  oval  or  oviform  form  of  pill  which,  it 
seems,  has  become  a  favourite  in  that 
country  owing,  as  is  suggested  in  the 
evidence,  to  its  being  an  easier  pill  to 
swallow  than  the  globular  form.  While 
these  pills  are  not  exactly  the  shape  of  any 
bean  I  have  ever  seen,  yet  perhaps  the 
word  '  bean '  is  intrinsically  a  more  appro- 
priate word  for  the  form  of  medicine  which 
it  is  used  to  describe  than  a  pill,  which  means 
a  little  ball  or  round  object,  whereas  a  vege- 
table bean  is  to  some  extent  of  an  oval 
shape.  It  is  proved  that  in  the  Chas.  N. 
Crittenton  Company's  Catalogue— a  well- 
known  American  catalogue  or  drugs  and 
medicines — no  less  than  five  different  kinds 
of  beans  for  various  ailments  are  in  the  list 
of  medicines,  including  '  Bright's  Kidney 
Beans,'  'Candy  Regulating  Beans,'  'Lyon 
Drug  Company's  Female  Beans,'  'Nerve 
Beans,'  and  '  Smith's  Bile  Beans,'  and 
accordingly  at  present  'bean'  is  apparently 
the  only  word  in  the  English  language 
which  has  been  speciflcially  appropriated 
to  an  oval  pill,  although  it  is  true  that  it 
has  not  hitherto  been  largely  applied  in 
this  country  to  medicines  of  that  kind 
except  by  the  complainers,  for  the  obvious 
reason  that  such  oval  pills  have  not  been 
used  here  except  by  the  complainers  and 
J.  P.  Smith  &  Company  till  quite  recently. 
But  as  already  pointed  out,  on  7th  November 
1887,  J.  F.  Smith  &  Company,  manufacturers 
at  St  Louis,  United  States  of  America, 
applied  for  and  obtained  in  England  a 
registration  of  a  trade-mark  on  which, 
inter  alia,  was  inscribed  these  words, — 
'J.  P.  Smith's  Bile  Beans,'  and  below  that 
'cure  biliousness,  sick  headache,  malaria, 
and  all  disejvses  arising  from  a  disordered 
liver.  Dose,  one  Bean.  I  have  very  little 
doubt  that  we  have  here  the  origin  of  the 
name  which  Mr  Pulford  would  have  us 
believe  was  revealed  to  him  in  a  vision  of 
the  night.  Two  boxes  of  Smith's  Bile 
Beans  nave  been  produced  in  the  present 
process,  and  the  complainers  evidently 
thought  the  matter  of  some  importance,  for 
thej  acquired  a  right  to  this  trade-mark  by 
assignment.  But  the  best  evidence  regara- 
ing  the  question  whether  bile  beans  is  a 
descriptive  word  or  a  fancy  name  is  to  be 
found  in  the  complainers'  own  advertise- 
ments in  the  Daily  Neica  of  Tuesday,  3rd 
September  1901,  and  the  Daily  Chronicle  of 
27th  December  1901.  In  the  first  of  these 
the  following  sentence  occurs : — '  The  result 
of  this  experimenting  was  the  addition  of 
some  eight  other  ingredients,  the  whole 
being  called  Bile  Beans,  a  title  ^iven  to 
express  exactly  what  the  preparation  is — a 
bean  for  the  bile.    The  expense  and  care  in 

Eerfecting  and  compressing  this  preparation 
3  the  size  of  a  small  bean  was  very  great, 
but  the  result  is  a  small  oval  bean  that  the 
youngest  child  can  take  with  ease,  and  a 
medicine  the  consumption  of  which   last 
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year  reached  some  thirty  million  doses  in 
Australia  alone,  the  rich  and  poor  alike 
heing  the  friends  of  this  marvellous  specific ;' 
and  this  statement  is  repeated  again  and 
again  in  the  complainers  advertisements. 
They  can  therefore  hardly  maintain  that 
the  words  'bile  beans'  are  not  a  descriptive 
name.  And  the  two  words  of  which  it  is 
composed  are  certainly  ordinary  English 
words,  although,  as  I  have  said,  the  appli- 
cation of  the  word  'bean'  to  a  medicine  is  of 
recent  introduction.  It  is  proved,  however, 
that  it  has  been  applied  to  confectionery, 
whether  manufactured  so  as  exactly  to 
resemble  an  ordinary  vegetable  bean  or 
possessing  only  a  general  oval  form. 

"  I  am  thereiore  of  opinion,  on  the  autho- 
rity of  the  Cellular  Clothing  Company, 
A.O.  1899,  328;  Parsons  v.  Gillespie,  A.C. 
1898,  239;  Fela  v.  Hedley  &  Company,  20 
Patent  Reports,  437,  and  21  Patent  Beports, 
86,  that  this  is  a  name  which  the  complainers 
are  not  entitled  to  the  exclusive  use  of  as  a 
fancy  name  which  they  have  made  their 
own.  It  was  not  invented  by  them,  nor 
had  they  the  exclusive  use  of  it  at  any  time. 

"III.  A  third  question,  however,  arises 
upon  the  views  expressed  in  Reddaway  v. 
Sannerman,  A.O.  1896,  199.  In  that  case 
it  was  held  that  a  trader  is  not  entitled  to 
pass  off  his  goods  as  the  goods  of  another 
trader  by  selling  them  under  a  name  which 
is  likely  to  deceive  purchasers  into  the 
belief  that  they  are  buying  the  goods  of 
that  other  trader,  although  in  its  primary 
meaning  the  name  is  merely  a  true  descrip- 
tion of  the  goods.  The  goods  in  that  case 
were  machinery  belting,  the  making  and 
selling  of  which  is  a  trade  which  a  large 
number  of  manufacturers  are  engaged  in, 
and  for  about  seventeen  years  befoi-e  the 
case  was  tried  the  plaintiff  had  called  the 
belting  which  he  manufactured  '  Camel  Hair 
Belting '  in  order  to  distinguish  it  from  the 
belting  of  other  manufacturers,  and  many 
other  manufacturers  had  different  names 
for  their  belting  taken  from  other  animals. 
Orifpnally  it  was  not  known  that  the 
belting  in  question  was  made  from  camels' 
hair,  but  afterwards  it  was  discovered  that 
it  really  consisted  of  the  hair  of  the  camel. 
It  was  proved  in  that  case  that  the  name 
'Camel  Hair  Belting'  had  come  to  mean  in 
the  trade  the  plaintiff's  belting  and  nothing 
else,  and  accordingly  when  the  defendant 
be^an  to  sell  belting  made  of  yarn  of  camel 
hair  and  stamped  it  '  Camel  Hair  Belting,' 
the  plaintiff  was  held  entitled  to  an  injunc- 
tion against  him  using  these  words  descrip- 
tive of  or  in  connection  with  belting  made 
by  him  without  clearly  distinguishing  such 
belting  from  the  plaintiffs  beltinp.  'That 
case  differs  from  the  present  in  this  impor- 
tant particular  that  all  along  there  had 
been  in  the  market  belting  of  the  same 
material  as  the  plaintiff's  belting,  and 
which  never  had  got  the  name  of  camel 
hair  belting,  and  there  were  therefore  good 
grounds  for  holding  that  the  plaintiff  was 
entitled  to  exclude  others  from  using  the 
name,  at  all  events  without  distinguishing 
it  clearly  from  his  goods.  In  the  present 
case,  however,  as  in  the  Fels  Naptha  case, 
little. weight  can  be  attached  to  the  use  by 


the  complainers  as  against  the  general 
public  of  the  term  '  bile  beans',  because  up  to 
the  time  of  the  respondent  selling  oUier 
pills  as  a  cure  for  biliousness  no  one  had 
occasion  to  use  the  words  bile  beans  except 
the  Smiths  to  a  very  limited  exteot,  and 
therefore  all  the  evidence  of  persons  who 
say  that  the  name  is  associated  by  them 
with  the  complainers'  goods  is  of  little 
importance,  for  the  reason  that  the  com- 
plainers were  the  only  sellers  of  such  goodis, 
and  nobody  could  get  goods  of  that  name 
from  anybody  but  them.  I  would  refer  on 
this  subject  to  the  observation  of  Lord 
Shand  in  the  Cellular  Clothing  Cotnpanf 
case,  A.C.  1899,  pa^e  338,  at  the  foot  of  th^ 
page,  and  to  Lord  Davey's  opinion  in  the 
same  case,  page  343.  The  present  resembles 
very  much  the  Feh  Naptha  cases,  20  Patent 
Reports,  437,  and  21  Patent  Reports,  80, 
where  the  complainer  had  had  for  a  con- 
siderable time  the  monopoly  of  selling  soap 
into  the  composition  of  which  naptha 
entered,  and  which  had  become  known  as 
'  Naptha  Soap,'  or  simply  '  Naptha,*  yet  he 
was  refused  an  injunction  against  other 
persons  who  had  commenced  to  sell  naptha 
soap  under  that  name,  it  being  held  that 
they  were  within  their  rights  in  doing  so. 
I  accordingly  do  not  think  that  the  evidence 
led  by  the  complainers  is  sufficient  to  show 
that  as  in  a  question  with  all  other  vendois 
of  medicines  they  have  established  such  a 
right  to  the  words  '  bile  beans '  as  repre- 
senting their  manufacture  alone,  as  to 
exclude  the  use  of  these  words  by  other 
traders  selling  oval  pills  as  a  cure  for 
biliousness. 

"But  even  assuming  that  the  name  'bile 
beans'  has  come  to  be  understood  by  the 
public  to  mean  the  complainers'  manufor- 
lure  and  no  others,  that  will  not  preclude 
other  traders  from  using  the  name  provided 
they  distinguish  their  bile  bea.ns  frona  those 
of  the  complainers.  This,  I  think,  has  been 
sufficiently  done  by  the  respondent.  The 
respondent's  boxes  are  different  in  siae, 
price,  label,  and  general  appearance  from 
the  complainers',  as  is  shown  by  those  pro- 
duced in  process.  In  all  cases  of  alleged 
infringement  of  the  complainers'  rights, 
which  are  proved,  there  are  none  in  which 
the  parties  asked  for  the  complainers'  bile 
beans.  They  simply  asked  for  bile  beans, 
and  were  offered  ooxes  at  different  prices. 
including  the  coihplainers'  boxes,  and 
generally  selected  the  respondent's  bile 
beans,  it  being  for  the  purpose  of  getting: 
these  boxes  that  they  were  sent  to  ask  ft* 
bile  beans  at  all.  I  am  accordingly  of 
opinion  that,  even  if  the  words  'bile  beans' 
have  come  to  have  the  secondary  meaning 
attached  to  them  which  the  complainers 
claim,  the  respondent  has  shown  that  be 
sufficiently  distinguishes  his  own  bile  beans 
(which,  it  may  be  noticed,  are  a  bean  manu- 
factured by  Park,  Davies,  &  Company,  vrbo 
formerly  manufactured  for  the  complainers) 
from  the  complainers'  bile  beans.  But  the 
complainers  ask  in  their  note  that  the 
respondent  be  interdicted  from  the  use  of 
the  name  'bile  beans'  altogether,  and  this,  I 
think,  they  are  not  entitled  to  for  the 
the  reasons  above  stated. 
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"The  difHculty  I  have  hi  this  case  arises 
from  the  conduct  of  the  respondent,  who 
from  the  outset  apparently  endeavoured  to 
appropriate  to  his  own  goods  the  notoriety 
which  the  complainers  oy  their  extensive 
advertisements  have  procured  for  the 
medicine  known  as  bile  beans  or  Charles 
Forde's  Bile  Beans.  It  is  clear  fi-om  the 
souiewhat  humiliating  confessions  which 
he  had  to  make  when  under  cross-examina- 
tion, that  the  respondent,  having  de- 
ttrmined  to  secure  the  benefits  or  the 
catching  alliterative  name  'bile  beans,' 
set  about  considering  how  he  might  keep 
within  the  letter  or  the  law.  He  first 
thought  of  calling  his  bile  beans  '  Dr  Scott's 
Bile  Be^ns,'  a  name  as  fictitious  as  Charles 
Forde,  and  he  then  studiously  sat  down  to 
eliminate  from  the  various  drafts  of  his 
advertisements  anythinp;  he  thought  might 
implicate  him  in  legal  difflculties.  That  he 
intended  to  take  advantage  of  the  reputa- 
tion of  Charles  Forde's  Bile  Beans  is  plain 
from  the  commencement  of  his  circular, 
where  he  says — '  These  pills  are  held  in  the 
highest  repute  throughout  the  United 
Kingdom  as  a  tried  and  established  remedy 
for  bile,  indigestion,  &c.,'  and  he  admits 
that  what  he  wanted  to  do  was  to  sell 
something  which  would  be  good  for  bilious- 
ness, and  which  he  would  call  bile  beans. 
He  at  one  time,  apparently,  thought  of 
selling  under  that  name  beans  made  after 
the  formula  1120  of  the  Phaitnaceutical 
Journal,  and  he  finally  resolved  to  sell  an 
oval  pill  known  as  Park,  Davies,  &,  Com- 
pany's Cathartic  Compound  No.  160,  being 
induced  to  do  so  apijarently  b^  the  belief 
which  he  divulges  in  his  evidence  that 
these  beans  were  the  beans  which  all  along 
the  complainers  had  been  selling,  which 
was  not  the  case,  as  was  clearly  proved  by 
the  evidence  of  Dr  J.  Ijewkowitch. 

"I  cannot  therefore  approve  of  the  re- 
spondent's pi-oceedings,  but  whatever  his 
intentions  I  think  he  has  acted  within  his 
legal  rights,  and  that  it  has  not  been  proved 
that  he  ever  to  any  member  of  the  public 
attempted  to  represent  that  his  beans  were 
the  complainers'  beans,  although  he  has 
certainly  attempted  to  secure  for  his  own 
beans  the  advantages  of  the  publicity 
which  the  complainers  have  acquired  for 
a  medicine  named  bile  beans,  and  I  may 
observe  that  in  the  record  the  respondent 
offers  to  advertise  that  he  no  longer  sells 
the  complainers'  bile  tieans,  and  that  he 
has  ceased  to  have  any  business  relations 
with  them. 

"On  the  whole  matter,  and  for  the 
various  reasons  I  have  above  s<'t  forth,  I 
am  of  opinion  that  the  complainers'  appli- 
cation for  interdict  should  be  refused." 

The  complainers  reclaimed,  and  argued — 
(1)  The  words  "bile  beans"  had  acquired  a 
secondary  signification  denoting  pills  of 
their  manufacture  or  supplying.  They  had 
introduced  into  this  country  the  use  of  the 
word  bean  as  a  synonym  for  pill.  Though 
a  trade-mark  had  been  registered  by  one 
Smith  in  1^,  which  included  the  words 
"  bile  beans,"  neither  he  nor  bis  successors 
J.  F.  Smith  &  Company  had  sold  pills  in 
this  country  as  bile  beans,  and  ui  any 
vol/,  zun. 


case  the  complainers  had  acquired  from 
J.  F.  Smith  &  Company  any  rights  to  the 
name  they  might  have  had.  In  the  trade 
their  pills  were  known  and  listed  as  "  Bile 
Beans."  The  name  was  a  fancy,  not  a 
descriptive  name.  What  were  sold  were 
not  beans  but  pills,  and  pills  not  bean 
shaped  but  oviform;  "beans"  described 
neither  their  ^enus  nor  their  shape.  This 
distinguished  it  from  Tlie  Cellular  Clothing 
Company  (cit  infra).  That  words  were 
oi-dinary  English  words,  e.g.,  the  words 
"Silverpan  Jam"  in  Faulder  {cit.  infra), 
did  not  prevent  them,  if  used  in  a  strained 
sense,  acquiring  a  secondary  signification 
denoting  a  particular  manufacture.  Even 
if  the  words  were  descriptive,  the  applica- 
tion of  them  to  their  goods  only  had  been 
sufficiently  universal  and  long  continued 
to  ^ive  them  a  secondary  meaning  denoting 
their  pills  and  no  one  pise's — Iteddaway 
(cit.  infra).  (2)  There  was  evidence  of 
rraud  on  the  part  of  the  respondent  and  of 
his  "passing  off"  his  pills  as  theirs.  The 
evidence  of  "passing  off"  was  sufficient, 
especially  in  view  of  the  fact  that  his 
intention  of  so  doing  was  manifested  in 
the  successive  drafts  of  one  of  his  adver- 
tisements, and,  inter  alia,  in  the  fact  that 
this  advertisement  in  draft  and  as  issued 
referred  to  "these  pills"  as  a  "tried  and 
established  remedy  although  their  com- 
position had  not,  as  the  draft  disclosed, 
been  determined  on  when  the  advertise- 
ments were  in  draft.  The  fraud  was  the 
more  marked  in  that  the  i-espondent  had 
acted  as  their  agent.  The  use  of  the 
respondent's  name  on  the  labels,  on  the 
boxes,  and  certain  differences  in  printing 
did  not  disprove  the  respondents  "  passing 
off "  or  the  intention  of  so  doin^ ;  ne  was 
well  aware  the  public  looked  chiefly  to  the 
words  "  bile  beans."  It  was  not  necessary 
to  show  an  exact  resemblance  between  the 
pills  or  the  labels.  On  (1)  and  (2)  the  follow- 
ing cases  were  cited  —  Cellular  Clothing 
Company  v.  Maxton  &  Murray,  July  12, 
1898,  25  R.  1098,  35  S.L.B.  869,  April  27,  1899, 
1  F.  (H.L.)  29,  [1809]  A.C.  326,  36  S.L.R.  605; 
Redaaway  v.  Banham,  [1806]  A.C.  199; 
Montgomery  v.  Thompson,  [ISOllA.C.  217 ; 
Wotherapoon  v.  Cume,  lSr72,  L.K.,  H.L.,  5 
E.  &  I.  Ap.  508 ;  Powell  v.  Birmingham 
Vinegar  Brewery  Company,  [1896]  2  C5h.  54, 
[18971  A.C.  710;  Masaam  v.  Thorley'e  Cattle 
Food  Company,  1880,  L.R.,  14  Ch.  D.  748; 
Faulder  &  Company,  Limited  v.  O.  &  O. 
Bushton,  Umited,  1903,  20  R.P.C.  477; 
Valentine  Meat  Juice  Company  v.  Valentine 
Extract  Company,  Limited,  1800,  17  R.P.C. 
873;  Singer  Manufacturing  Company  v. 
British  Empire  Manufacturing  Company, 
Umited,  1903,  20  R.P.C.  313;  Eastman 
PhotographicMaterials  Company  v.  Comp- 
troller-General, 1898,  15  R.P.C.  476,  [18^] 
A.C.  671 ;  Hommel  v.  Gebruder  Bauer  & 
Company  {in  the  matter  of  the  trade-mark 
Hcematogen),  1904,  21  R.P.C.  576.  (3)  The 
verdict  of  the  Lord  Ordinary  on  the  facts 
that  "the  name  of  Charles  Forde  and  all 
the  fraudulent  statements  regarding  that 
person  and  his  discovery  are  indissolubly 
connected  with  the  term  'bile  beans,'  so  far 
as  used  by  the  complainers"  was  a  finding 
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on  fact  on  an  issue  that  was  not  before  bim, 
for  there  was  no  case  on  record  against 
thein  of  fraud.  (4)  That  finding  was  not 
justified  by  the  evidence,  which  did  not 
establish  that  their  whole  business  was 
fraudulent  or  that  the  misrepresentations 
were  not  collateral.  The  name  Charles 
Forde  did  not  occur  on  by  any  means  all, 
even  of  their  earlier,  and  in  few  of  their 
later,  advertisements.  The  advertisement 
about  Captain  Cook  and  the  great  dis- 
covery was  never  used  by  them  in  Australia, 
and  occurred  in  onljr  about  one-twelfth  of 
the  adverti-sements  in  this  country.  They 
were  really  only  puffing  advertisements 
with  picturesque  stories  to  draw  the 
public's  attention  to  them — Holloway  (cit. 
%nfra).  They  did  not  make  the  whole 
business  unlawful  or  taint  it  with  fraud  so 
as  to  make  the  complainers  "  outlaws  "  and 
disentitle  them,  for  instance,  to  sue  for  the 
price  of  goods  supplied  and  not  paid  for, 
or  to  the  remedy  now  sought ;  they  could 
not  be  "outlaws"  in  the  one  case  and  not 
in  the  other.  Even  if  the  erroneous  state- 
ments could  be  called  misrepresentations, 
they  were  collateral,  for  tney  occurred 
neither  in  the  name  of  the  article,  nor  on 
the  label,  nor  in  any  wrapper  round  the 
box ;  collateral  misrepresentations  did  not 
disentitle  them  to  the  protection  of  the 
Court.  On  (4)  the  following  cases  were 
cited:— Forde  v.  Foster,  1872,  L.R.,  7  Oh. 
Ap.  611 ;  Perry  v.  Truefitt,  1842,  6  Beav.  66, 
63  Rev.  Rep.  11 ;  Pidding  v.  How,  1837,  8 
Sim.  477,  6  L.J.  (N.S.)  Ch.  345,  42  Rev.  Rep. 
231 ;  Sykea  v.  Sykea,  1824,  3  B.  &  C.  541,  5? 
Rev.  Rep.  420;  Marshall  v.  Ross,  1869,  L.R., 
8  Eq.  6B1;  Holloway  v.  Holloway,  1850, 
13  Beav.  209. 

Argued  for  the  respondent — (1)  The  com- 
plainers had  made  many  material  mis- 
representations regarding  their  business 
and  the  goods  they  sold.  They  had  de- 
ceived the  public  as  to  the  maker  of  the 
pills  (which  were  manufactured  for  them 
m  America),  the  country  from  which  they 
came,  and  the  nature,  substance,  and 
quality  of  the  pills  (which  could  be  made 
from  the  ordinary  stock  of  a  wholesale 
chemist,  and  contained  no  herb  or  root 
peculiar  to  Australia,  or  which  complainers 
obtained  from  there).  The  misrepresenta^ 
tions  occurred  in  a  larger  proportion  of  the 
advertisements  than  stated  by  the  com- 
plainers ;  it  was  not  merely  the  advertise- 
ments that  referred  to  the  pills  as  made 
from  specific  roots  in  Australia  that  must 
be  taken  into  account,  but  in  many  others 
there  was  some  allusion  or  other  to  the 
wonderful  discovery,  and  the  numbers  of 
these  lying  advertisements  circulated  were 
enormous.  In  fact,  complainers  boasted 
they  had  spent  £300,000  on  their  advertise- 
ments, pamphlets,  &c.,  and  had  distributed 
83,000,000  pamphlets.  The  complainers' 
whole  business  depended  on  its  advertise- 
ments, and  the  lying  stories  in  them  were 
indissolnbly  connected  with  the  name  of 
Charles  Forde  which  appeared  on  the  pill 
boxes.  The  "verdict"  of  the  Lord  Ordi- 
nary on  the  facts  was  fully  justified  by  the 
evidence.  In  the  circumstances  the  mis- 
representations were  not  collateral,  and  in 


any  case  the  distinction  between  collateral 
and  non-collateral  misrepresentation  was 
not  recc^nised  in  Scotland.  The  scheme 
by  which  the  complainers  had  tried  to 
appropriate  the  use  of  the  words  "bile 
beans  was  fraudulent.  They  had  pat 
"  trade-mark "  on  the  labels  or  their  pill 
boxes,  whereas  they  had  no  trade-mark  at 
any  rate  in  this  country  (they  probabty 
could  not  have  got  one — Patents,  Deagns. 
and  Trade-marks  Act  1888  (51  and  52  Virt. 
cap.  50]  section  10),  and  gradually  had  tried 
to  eliminate  the  name  Charles  Forde  from 
their  advertisements.  Their  obtaining  from 
J.  F.  Smith  &  Company  an  assignment  of 
their  trade -mark  containing  the  wank 
"  bile  beans"  was,  in  view  of  the  fttct  that 
Smith  had  no  business  and  no  goodwill,  a 
fraud  on  the  Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  and  47  Vict.  cap.  Sii 
sec.  70,  Those  who  sought  the  protection 
of  the  Court  must  do  so  with  "clean 
hands" — ex  turpi  causa  nan  oritur  actio. 
On  (1)  the  following  cases  were  cited— 
Pidding  v.  How  {cit.  sup.);  Perry  v.  Tnu- 
fitt  (cit.  gup.);  The  Leathier  Cloth  CompavM, 
Limited  v.  The  American  Leather  Cloik 
Company,  Limited,  1863,  4  De  6.  J.  &  & 
137,  esp.  Lord  Westbury,  at  p.  143,  11  H.L. 
(ClarksJ|523,  at  p.  546;  In  re  Wood's  Trade 
Mark{  Wood  v.  LambeH  &  BiUler),  1886.  I*R. 
32  Ch.  D.  247,  at  p.  264 ;  Neroman  v.  Pinto, 
1887,  4  R.P.C.  508;  Warden  v.  CcJifomian 
Fig  Syrup  Company,  1902  (decided  1908),  187 
U.S.  Rep.  516,  at  528;  Cheainn  v.  Waa-er. 
1877,  L.R.  5  Oh.  D.  850.  (2)  Where  there 
was  a  turpis  causa  it  was  para  judicit  to 
refuse  the  protection  of  the  Court-— Jtforon» 
V.  M'Adam,  1867,  36  L.J.  Ch.  228,  at  p.  S9: 
Lee  V.  Haley,  1860,  L.R.  5  Ch.  Ap.  155;  Tkt 
Leather  Cloth  Company,  LimUed  v.  T%t 
American  Leather  Cloth  Company,  LimUed. 
1863,  11  H.L.  JClark's),  523;  Lord  Cran- 
worth,  at  p.  632-533.  The  fraud  was  not 
disclosed  till  the  proof,  and  the  plea  to 
relevancy  was  sumcient  to  cover  it-  (3) 
The  words  "bile  beans"  had  not  acquired 
a  secondary  meaning  denoting  solely  the 
complainers'  pills.  They  were  descriptive 
words.  Beans  describea  sufficiently  accu- 
rately the  pills.  The  complainers'  ovn 
advertisements  referred  to  the  words  as  a 
good  description.  Words  developed  their 
meaning  by  derivative  use,  e.g.,  a  coffe« 
bean  was  not  strictly  a  bean  but  a  berrr. 
and  in  Latin  pJuiselua,  a  bean  or  bean-cod. 
came  to  mean  a  boat  or  pinnace.  For  the 
various  meanings  of  bean  they  referred  to 
Murray's  dictionary.  "Bile  beans"  was 
not  a  fancy  term.  The  words  w^ere  not 
meaningless  as  applied  to  the  article  in 
question,  nor  inappropriate.  For  a  defini- 
tion of  a  fancy  term  they  referred  to  thai 
of  Lopez  (J.)  in  re  Van  Duser'a  Trade- 
Mark,  1887,  56  L.J.  Ch.  D.  370,  34  Ch.  a 
623.  "Beans,"  moreover,  could  not  be 
separated  from  its  context.  The  name 
that  the  complainers  gave  to  their  pQk 
(apart  from  the  fact  that  they  were  c^kd 
Charles  Forde's)  was  not  beans  or  even 
bile  beans,  but  Bile  Beans  for  Biliousness, 
and  on  the  labels  one  bigB  sufficed  for  the 
three  words.  Common  English  words  as 
these  were  incapable  of  acquiring  a  seoon- 
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dary  meaning,  in  the  sense  that  the  mere 
use  of  them  involved  a  representation  that 
the  goods  were  those  of  a  certain  manu- 
facturer. FavJder  &  Company,  Limited  {cit. 
supra)  (Silverpan  Jam)proceeded  on  the 
fraud  of  the  infringer.  Tne  evidence  of  the 
complainers  was  insufficient  in  law  to 
establish  a  secondary  meaning  for  descrip- 
tive words.  On  (3)  the  following  cases 
were  cited— Montgomerie  v.  Donald  &  Com- 
pany, February  1,  1884,  11  R.  506,  21  S.L.B. 
338 ;  Stuart  &  Company  v.  Scottish  Vol  de 
Travers  Paving  Com.pany,  Limited,  Octo- 
ber 16  1885. 13R.1,  23  S.L.R.  11;  J.  H.  Deviar 
V.  John  Dewar  &  Sons,  Limited,  March  20, 
1900,  7  S.L.T.  462;  Cellular  Clothing  Com- 
pany (oit.  awpra).  Lord  Davey's  opinion  ; 
Parscms  v.  GUteapie  [18081,  A.C.  239;  Ripley 
V.  Griffiths,  1002,  19  R.P.C.  500;  FeU  v. 
Hedley  &  Company,  Limited,  1003,  20 
R.P.O.  437;  FeU  v.  Christopher  Thomas 
&  Brothers,  Limited,  1004,  21  R.P.O.  85; 
Hommel  (HcBmatogen)  (dt.  supra);  King 
&  Company,  Limited  v.  Cfillard  &  Com.- 
pany, Limited,  1904,  21  R.P.O.  580,  aff. 
1905,  22  R.P.C.  327;  WeingaHen  Brothers 
V.  Charles  Bayer  <fc  Company,  1005,  22 
R.P.C.  341 ;  Faulder  &  Company,  Limited 
(dt.  sup.);  Wotherspoon  &  Company  v. 
Gmy  as  Company,  November  10,  18tB,  2 
Macph.  38. 

At  advising— 

Lord  Justice-Clbbk— The  evidence  in 
this  case  discloses  the  history  of  a  gigantic 
and  too  successful  fraud.  The  two  com- 
plainers who  ask  an  interdict  against 
others  do  so  to  protect  a  business  which 
they  have  brougnt  to  enoi-mous  propor- 
tions by  a  course  of  lyingwhich  has  been 
persisted  in  for  years.  The  scheme  they 
formed  was  to  delude  the  public  into  the 
belief  that  a  valuable  discovery  had  been 
made  of  a  medical  remedy  hitherto  known 
only  to  certain  savage  tribes  in  a  distant 
part  of  the  world  but  known  to  them  for 
ages,  and  that  the  medicine  had  been  pre- 
pared by  the  aid  of  "the  implements  of 
modem  scientific  research,"  and  that  "  the 
best  laboratories  and  most  modern  plant" 
had  been  requisitioned  for  compounding 
this  wonderful  Australian  vegetable  sub- 
stance. The  place  of  the  discovery,  the 
mode  of  the  discovery,  the  discovery  itself, 
the  instruments  of  research,  the  labora- 
tories, were  all  deliberate  inventions,  with- 
out any  foundation  in  fact.  The  story  was 
that  a  certain  Charles  Forde,  who  was 
declared  to  be  a  skilled  scientist,  had, 
while  in  Australia,  noted  the  fact  that  the 
aborigines  were  markedly  free  from  certain 
bodily  ailments,  and  that  by  patient 
research  and  exhaustive  investigation  he 
bad  ascertained  that  this  immunity  was 
obtained  by  the  use  of  a  natural  vegetable 
substance  whose  properties  for  c\ire  of 
such  ailments  were  extraordinary,  and 
that  as  the  result  of  his  research  this 
wonderful  remedy  was  now  given  to  the 
world.  All  this  was  in  every  particular 
undiluted  falsehood.  There  was  no  such 
person  as  Charles  Forde,  no  eminent 
scientist  had  been  engaged  in  researches, 
no  one  had  gone  to  Australia  and  learned 


of  a  time-proved  native  cure.  The  truth 
was  that  the  complainers  had  formed  a 
scheme  to  palm  off  upon  the  public  a 
medicine  obtained  from  drug  manufac- 
turers in  America  as  being  the  embodi- 
ment of  the  imaginary  Australian  dis- 
covery by  the  eminent  scientist  Charles 
Forde.  Accordinglv,  having  got  their 
supplies  from  the  American  drug  dealer 
they  proceeded  to  create  a  public  demand 
by  flooding  this  country  and  other  countries 
with  advertisements  in  the  press,  and  by 
placards,  leaflets,  and  pamphlets,  in  which 
the  lying  tale  was  repeated,  often  em- 
bellished with  pictorial  representations  of 
the  healthy  savage  and  with  pictures  of 
the  imaginary  scientist  duly  bearded  and 
begoggled,  having  the  precious  root  pointed 
out  to  nim  by  the  Australian  native. 

It  was  of  importance  in  exi>loitiDg  a 
fraud  of  this  kind  to  get  a  catching  name, 
and  the  only  trace  of  discovery  in  the 
whole  pi-oceedings  was  that  the  complainer 
Fulford  thought  out  the  alliterative  name 
of  Bile  Beans  for  Biliousness.  Even  this 
was  not  in  a  true  sense  original,  the  word 
beans  having  been  in  several  cases  applied 
to  boluses  in  an  oval  form,  and  the  words 
"  bile  beans  "  having  formed  part  of  a  trade- 
mark taken  out  so  early  as  1887  by  one 
Smith.  This  descriptive  name  has  proved 
so  valuable  a  possession  that  it  is  desired 
now  to  establish  a  monopoly  of  these  words 
in  combination,  and  to  interdict  anyone 
else  from  using  them,  upon  the  footing 
that  these  words  are  not  merely  a  descrip- 
tive name  but  have  come  to  designate  the 
goods  sold  by  the  Bile  Bean  Company 
formed  by  the  complainers,  and  that  any 
use  of  the  name  by  others  is  a  fraud  upon 
that  company.  The  claim  is  not  for  right 
in  a  trade-mark.  The  claim  is  made  at 
common  law  for  protection  of  a  trade  by 
preventing  a  name  appropriated  to  it  being 
used  by  others. 

Now  this  name  which  the  complainers 
desire  to  have  protection  for  was  tne  name 
chosen  to  designate  the  article  about  which 
all  these  lying  statements  were  put  forward 
in  order  to  make  a  trade  bv  inducing  the 
public  to  buy  the  article  as  being  what  the 
complainers  said  it  was,  the  article  being 
one  to  which  the  description  given  and  the 
historical  statements  made  in  regard  to  it 
were  wholly  inapplicable.  And  it  is  to  be 
observed  that  these  statements  were  not 
of  the  mere  puffing  order,  not  of  the  "never 
failing,"  the  "incomparable,"  the  "unique," 
or  the  "worth  a  guinea  a  box"  order,  but 
were  statements  of  alleged  facts  carefully 
elaborated  and  intended  to  be  accepted  as 
facts  from  which  the  public  might  draw  a 
sound  inference  that  tne  article  sold  would 
effect  to  the  buyers  what  it  had  done  for 
a^es  to  another  race  in  another  part  of  the 
world.  The  purpose  was  not  to  catch  those 
who  listen  to  mere  assertion  about  a  thing, 
but  to  convince  them  that  they  were  buy- 
ing a  drug  which  incontestable  facts  had 
demonstrated  to  be  a  valuable  remedy. 

I  agree  with  the  Lord  Ordinary  in  hold- 
ing that  the  complainers  being  engaged  in 
perpetrating  a  deliberate  fraud  upon  the 
public  in  describing  and  selling  an  article 
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as  being  what  it  is  not,  cannot  be  listened 
to  when  they  apply  to  a  court  of  justice  for 
protection.  It  is  their  own  case  as  brought 
out  in  the  evidence  which  stamps  their 
whole  business  with  falsity.  In  bringing 
forward  their  case  they  were  compelled  to 
disclose  what  otherwise  might  never  have 
been  known,  and  was  not  known  to  the 
respondent,  that  the  business  they  sought 
to  protect  was  tainted  with  fraudulent 
misrepresentation.  I  should  have  no  hesi- 
tation in  so  holding  on  general  principles. 
No  man  is  entitled  to  obtain  the  aid  of  the 
law  to  protect  him  in  carrying  on  a  fi-andu- 
lent  trade.  But  the  cases  quoted  at  the 
debate  and  by  the  Lord  Ordinary  establish 
88  I  think  v»fry  clearly  that  the  courts  have 
in  the  past  given  effect  to  the  principle 
which  allows  nothing  to  the  man  who 
comes  before  the  seat  of  justice  with  a 
twrfAis  cauaa.  I  do  not  enlarge  upon  the 
precedents,  as  I  have  had  an  opportunity 
of  seeing  an  opinion  preparea  by  Lord 
Stormonth  Darling  in  wiiich  they  are  more 
ftiUy  gone  into,  p.nd  the  Lord  Ordinary  has 
in  his  opinion  very  fully  quoted  the  cases. 
I  therefore  agree  with  the  Lord  Ordinary 
that  the  demand  of  the  complainers  must 
fail. 

This  view  is  sufficient  for  the  disposal  of 
the  case.  The  com  plainers  cannot  succeed 
in  obtaining  assistance  from  the  law  for  a 
business  based  on  unblushing  falsehood  for 
the  purpose  of  defrauding  the  public  into  a 
totally  false  l)elief  as  to  the  origin  and 
material  of  the  goods  they  sell. 

It  is  not  necessary  in  these  circumstances 
to  i-efer  to  the  other  matters  alluded  to  in 
the  Lord  Ordinary's  opinion,  but  I  may  say 
shortly  that  I  entirely  concur  in  the  Lord 
Ordinary's  view  tliat  the  name  used  by  the 
complainers  "bile  beans"  was  not  a  fancy 
name  invented  by  them  but  was  a  descrip- 
tive name,  the  word  "  bean "  as  applied  to 
drugs  made  up  in  oval  form  having  been  in 
frequent  use  ror  many  years,  and  the  words 
"  bile  beans  "  having  formed  part  of  a  trade- 
mark obtained  so  far  back  as  1887,  and  the 
complainers  went  to  the  expense  of  buying 
out  the  company  holding  it.  There  is,  I 
think,  no  gi-ound  for  holding  that  it  was  a 
fancy  name  invented  by  the  complaineis 
and  they  had  not  the  original  and  never 
had  the  sole  use  of  it. 

I  am  also  of  opinion  upon  the  evideuce 
that  the  respondent  has  not  sold  his  bile 
beans  under  any  such  form  of  package  or 
advertisement  so  that  any  person  exercis- 
ing ordinary  observation  could  siippose  he 
was  getting  the  complainers'  bile  beans.  I 
was  much  struck  by  the  appearance  of  the 
labels.  They  are  as  unlike  as  can  be.  The 
only  resemblance  consists  in  the  words 
bile  beans.  The  colours  are  different.  The 
arrangement  of  the  colours  is  different. 
The  one  tears  "trade -mark,"  which  was 
untrue,  the  other  does  not  The  one  bears 
in  small  letters  "Charles  Forde's,"  which 
forms  a  marked  pirt  of  the  falsehood,  the 
other  is  headed  in  strong  letters  "David- 
son." The  one  has  an  alliterative  "Bile 
Beans  for  Biliousness,"  there  being  only 
one  large  B  for  the  whole  three  words. 
The  other  states  'Bile  Beans"  only  with 


the  name  "  Davidson "  ag^in  below  it  in 
brackets  in  type  as  large  as  the  "  Charles 
Forde"  in  the  complainers,  and  further  the 
boxes  in  which  the  beans  are  sold  are  of 
different  sizes  and  of  different  material  and 
of  different  price.  In  short,  there  is  no 
practical  resemblance  except  in  so  far  as 
the  words  "  bile  beans  "  are  concerned.  To 
these  words  the  complainers  have  plainly 
no  exclusive  title. 

Whatever  strictures  may  be  made  upon 
the  motives  of  the  respondent,  I  am  of 
opinion  that  he  has  not  infringed  any  rigfal 
ot  the  complainers,  and  has  not  been  proved 
to  have  passed  off  his  goods  as  those  of 
another. 

I  am  on  these  grounds  in  favour  of  adher- 
ing to  the  interlocutor  of  the  Lord  Ordi- 
nary. 

LoBD  Kyllacht  —  I  agree  with  yonr 
Lordship,  and  I  also  agree  with  the  Lord 
Ordinary's  jud^pnent  upon  all  its  grounds. 
I  do  not  think  it  necessary  to  say  more. 

Lord  Stormonth  Dabuno— I  am  per- 
fectly satisfied  with  the  first  aod  leadiDf 
ground  of  the  Lord  Ordinary's  judgment  in 
this  case,  and  I  would  have  contented  my- 
self with  expressing  my  concurrence  in  & 
reasons  he  assigns  so  clearly  for  coming  to 
that  conclusion  were  it  not  that  some  points 
in  the  argument  have  m-obably  been  de- 
veloped more  fully  before  us  than  they 
were  in  the  Outer  House. 

The  pursuers  are  vendors  of  an  antibilious 
pill,  which  is  manufactured  for  them  in 
America  from  a  private  and  undiscIo»d 
formula  prescribed  bv  Mr  C  £.  F^dford, 
the  senior  partner  of  the  pursuers'  firm. 
The  pills  are  sent  over  from  America  to  the 
pursuers'  premises  in  Leeds,  from  which, 
after  being  packed  in  boxes,  they  are  dis- 
tributed in  enormous  numbers  to  wholesale 
chemists  all  over  the  world.  Eiacb  box 
contains  a  label  bearing  the  words  "  Cbarkc 
Forde's  Bile  Beans  for  Biliousness,"  and  a 
list  of  ailments  for  which  the  pills  are  said 
to  be  a  cure.  "Charles  Forde"  is  a  Sctit-ioos 
name,  or  rather  is  an  oZios  for  C.  E.  Fulfcvd. 
The  business  in  the  United  Kin^om  was 
started  in  1809,  and  quickly  attained  vny 
large  proportions,  having  been  fostered  by 
an  elaborate  system  of  adveitisement,  n«t 
only  in  newspapers  and  magazines  but  by 
pamphlets  distributed  from  house  to  house, 
and  eveQ  by  the  publication  of  pieces  of 
music  such  as  the  "Bile  Bean  March."  In 
the  summer  of  190i  the  complainers  dis- 
covered that  the  respondent,  a  wholesale 
and  retail  chemist  in  Edinburgh,  was  be- 
ginning to  sell  an  antibilious  pill  of  his  own 
under  the  name  of  "  bile  beains,"  and  thev 
immediately  raised  this  action,  in  whicli 
they  ask  that  he  should  be  interdicted  from 
selling  as  bile  beans  pills  or  other  artides 
not  made  or  supplied  ny  themselves. 

This  therefore  is  a  pure  case  of  passing-oS. 
not  complicated  by  the  existence  of  any 
patent,  and  the  only  connection  that  it  has 
even  with  a  trade-mark  is  that  in  1902  the 
complainers  obtained  an  assignment  from 
J.  F.  Smith  &  Company,  a  New  York  firm, 
of  a  certain  trade-mark  bearing  the  words 
"J.  F.  Smith's  Bile  Beans,"  which   tbor 
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predecessors  had  registered  in  this  country 
80  far  bax;k  as  1887.  But  the  complainers 
do  not  found  upon  J.  F.  Smith's  trade-mark, 
While  therefore  the  case  must  be  taken  on 
the  footing  that  the  complainers  have  no 
registered  trade-mark  applying  to  their  pill, 
it  18  clear  that  even  where  there  is  no  trade- 
mark the  law  will  not  allow  one  trader  to 
pass-off  his  goods  as  the  goods  of  another, 
unless  that  other  be  guilty  of  some  fraud 
upon  the  public  disentitling  him  to  the 
protection  of  the  law. 

Here  the  Lord  Ordinary  has  found  that 
there  is  fraud  upon  the  public  which  strikes 
at  the  whole  trade  of  the  complainers,  and 
therefore  disentitles  them  to  the  protection 
of  the  law.  "  Nobody  doubts,"  said  Lord 
Kingsdown  in  The  Leather  Cloth  Co.  case 
cited  by  the  Lord  Ordinary  at  p.  542  of  H 
Clark's  House  of  Lords  cases,  "  that  a  trader 
may  be  guilty  of  such  misrepresentations 
with  respect  to  his  goods  as  to  amount  to  a 
fraud  upon  the  public,  and  to  disentitle  him 
on  that  ground,  as  against  a  rival  trader,  to 
the  relief  in  a  court  of  equity  which  he 
might  otherwise  claim.  What  would  con- 
stitute a  misrepresentation  of  this  descrip- 
tion may  in  particular  cases  be  a  reasonable 
subject  of  doubt,  and  it  was  in  the  present 
case  the  ground  of  the  difference  between 
the  two  judgments  under  consideration. 
The  general  rule  seems  to  be  that  the  mis- 
statement of  any  material  fact  calculated 
to  deceive  the  public  will  be  sufficient  for 
the  purpose.  'This  was  the  foundation  of 
the  judgment  in  Perry  v.  TrueflU,  and  in 
the  case  of  Howgua'a  Mixture  and  several 
other  cases,  as  well  as  of  the  Lord  Chan- 
cellor's judgment  in  the  case  before  us." 
What  Lord  Kingsdown,  with  the  assent  of 
Lord  Westbury,  here  states  as  the  general 
rule  is  "  the  misstatement  of  any  material 
fact  calculated  to  deceive  the  public."  It  is 
true  that  he  states  it  as  disentitling  the 
trader  to  relief  in  a  court  of  equity.  But  I 
cannot  imagine  a  principle  of  so  general  a 
nature,  and  intended  to  protect  tne  public 
t^ainst  fraud,  as  turning  on  any  mere 
question  of  procedure  as  between  courts 
of  law  and  courts  of  equity,  particu- 
larly when  applied  in  a  country  like 
Scotland  where  no  such  distinction  exists. 
And  if  the  principle  applies  I  agree  with 
the  Lord  Ordinary  that  the  facts  of  the 

S resent  case  are  amply  suCKciunt  to  raise  it. 
[ere  puCQng  will  not  do.  Exaggeration, 
however  gross,  of  the  merits  and  virtues 
of  a  remedy  will  not  do.  In  the  case  of 
HolUnoay's  Pills,  in  13  Beavan,  209,  it  was 
held  that  the  description  of  the  inventor  as 
"  Professor,"  and  the  statement  in  adver. 
tisements  that  the  pills  were  adapted  to 
cure  all  diseases,  did  not  amount  to  mis- 
representations disentitling  him  to  have  an 
injunction  against  a  piratical  brother.  But 
here  what  the  Lord  Ordinavy  well  calls  the 
"  foundation  fiction "  of  the  discovery  by 
an  eminent  scientist  of  a  vegetable  sub- 
stance growing  in  Australia  which  had 
long  ago  enabled  the  natives  of  that  country 
to  defy  disease  and  had  at  last  been  repro- 
duced in  the  most  convenient  medicinal 
form  as  "  bile  beans"— this  flagrant  piece 
of    invention    was   no   casual    lapse   into 


hyperbolical  language,  but  was  circulated 
systematically  from  the  very  inception  of 
the  trade,  and  plainly  form'ed  the  oasis  on 
which  the  whole  superstructure  rested.  It 
is  said  that  to  have  the  effect  of  disentitling 
the  trade  to  tlie  protection  of  the  law,  the 
misrepresentation  must  not  be  collateral, 
but  must  be  contained  in  the  trade-mark 
(where  it  exists)  or  the  trade  name  itself. 
But  there  was  nothing  collateral  in  this 
misrepresentation.  It  affected  the  very 
essence  of  the  article  offered  for  sale,  and 
was  plainly  implied  in  the  name  "Charles 
Forde,"  that  bem^  the  name  of  the  so-called 
"eminent  scientist"  who  had  made  the 
"  valuable  discovery." 

If  so,  it  does  not  matter  that  the  rival 
trader,  viz.,  the  respondent  Davidson,  may 
have  been  actuated  by  a  motive  to  secure 
for  his  own  bile  beans  a  certain  advantage 
from  the  reputation  which  the  complainers 
had  acquired  for  theirs  by  advertisements 
which  wei-e  as  extensive  as  they  were 
mendacious.  The  Lord  Ordinary  intimates 
that  he  cannot  approve  of  all  the  respon- 
dent's proceedings  and  neither  do  I.  It  is 
true  that  the  respondent  sold  his  pills  in 
boxes  of  a  different  size,  and  marked  bv  a 
label  of  a  different  colour,  on  which  his 
own  name  and  not  the  complainers  ap- 
peared. To  the  customer,  therefore,  who 
was  reasonably  wary  there  was  not  much 
risk  of  the  respondent's  goods  being  success- 
fully passed  off  as  the  complainers,  and  I 
am  not  sure  that  the  law  is  bound  to  concern 
itself  with  the  interests  of  the  unwary 
customer.  Certainly  it  appears  that  the 
actual  purchasers  of  the  respondent's  pills 
got  exactly  what  they  wanted.  But,  on 
wie  other  hand,  it  is  plain  that  the  respon- 
dent was  prepared  to  sell  bis  own  pills  to 
anybody  who  simply  asked  for  "bile  beans" 
without  specifying  that  they  must  be 
"Charles  Forde's.  Now,  the  two  articles 
were  necessarily  different,  for  the  com- 
plainers' pills  were  made  from  a  secret 
formula  (albeit  containing  no  ingredient 
which  had  been  discovered  in  Australia), 
while  the  respondent's  were  made  from  a 
well-known  and  probably  effective  enough 
formula  for  a  cathartic  mixture  to  be  found 
in  the  ordinary  list  of  the  manufacturing 
chemists  who  compounded  it.  If  he  had 
made  this  plain  to  purchasers,  no  possible 
exception  could  have  been  taken  to  his 
proceedings.  But  he  left  it  dark  for  no 
better  reason  than  that  he  knew  the  com- 
plainers' pills  to  have  acquired  a  g;reat 
vogfiie,  and  he  did  not  know  of  what  they 
were  compounded.  He  therefore  took  his 
chance  of  their  carefully  propagated  story 
of  the  "grreat  Australian  discovery"  turning 
out  to  be  a  fabrication.  Perhaps  it  may  be 
fortunate  for  him  that  it  did  turn  out  to  be 
so,  but  aa  it  did — and  that  could  only  be 
found  out  in  the  course  of  the  investigation 
to  which  the  complainers'  proceedings  wei-e 
exposed  in  this  case — the  fraud  of  the 
complainers  makes  it  unnecessary,  as  I 
think,  to  consider  the  respondent's  conduct 
at  all. 

A  great  deal  of  argument  was  directed 
to  the  question  whether,  assuming  the 
complainers'   trade    to    be   untainted    by 
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fraud,  they  had  succeeded  in  proving  that 
the  phrase  "bile  beans"  waa  a  "fancy 
name"  of  their  own  invention.  The  Lord 
Ordinary  holds  that  this  ha«  not  been 
proved  in  point  of  fact,  and  I  am  rather 
inclined  to  agree  with  liim.  I  do  not  lay 
much  stress  on  the  old  registration  of  bile 
beans  as  a  trade-mark  by  J.  F.  Smith  &: 
Company,  for  their  trade  seems  to  have 
been  insignificant.  But  the  complainers 
can  hardly  be  heard  to  say  that  the  name 
is  not  descriptive  when  they  advertised 
extensively  that  the  title  was  g^ven  "to 
express  exactly  what  the  preparation  was — 
a  bean  for  the  bile."  Anybody  who  read 
that  knew  precisely  that  the  article  offered 
for  sale  was  an  autibilious  pill ;  and,  in  face 
of  such  an  intimation  from  the  complainers 
themselves,  no  amount  of  evidence  that 
"bean"  is  a  novel  and  fanciful  name  for  a 
pill  can  g[0  very  far.  But  it  is  unnecessary, 
in  my  view,  to  pursue  this  topic  for  the 
reasons  I  have  stated.  I  am  therefore 
for  adhering. 

Lord  Low — I  agree  with  the  result  at 
which  your  Lordships  have  arrived.  I  am 
of  opinion  that  the  false  and  fraudulent 
misrepresentation     by    which     the    com- 

Elainers  have  built  up  their  extensive 
usiness  disentitles  them  to  have  that 
business  protected  by  the  Court.  I  there- 
fore think  the  application  should  be  re- 
fused. 

On  the  question  whether  if  there  had 
been  no  fraud  the  complainers  would 
have  been  entitled  to  interdict  I  desire  to 
offer  no  opinion.  The  question  is  not 
necessary  for  the  disposal  of  the  case, 
and  seems  to  me  to  be  attended  with  great 
difficulty. 

The  Court  refused  the  reclaiming  note 
and  adhered  to  the  interlocutor  reclaimed 
against. 

Counsel  for  Complainers  (Reclaimers) — 
Dean  of  Faculty  (Campbell,  K.C.)— Clyde, 
K.C.  —  Cooper,  K.C.  —  Oraham  Stewart. 
Agents— Clark  &  Macdonald,  S.S.C. 

Counsel  for  Respondent — T.  B.  Morison 
—  Oillon.  Agents— Kirk  Mackie,  &  Elliot, 
S.S.C. 


HOUSE   OF   LORDS. 


Mtnday,  July  16. 

(Before  the  Lord  Chancellor  (Lorebum), 
Lord  Davey,  Lord  Robertson,  and  Lord 
Atkinson.) 

EARL    OF    KINTORE    AND    OTHERS 

V.  ALEXANDER  PIRIE  &  SONS, 

LIMITED. 

(In  the  Court  of  Session  June  6,  1905,  42 

S.L.R.  607,  and  December  18,  1902,  40 

S.L.R.  210,  5  F.  818.) 

FiahingB—Salrnon-Fishing—Biver— Bights 

of   Upper  Salmon- Fishing  Proprietor — 

Rights  of  Lower  Riparian  Milloumer. 

The  proprietors  of  salmon -fishing  in 

the  upper  reaches  of  a  river  are  not 


entitled,  as  against  a  lower  ripanao 
millowner,  to  insist  upon  having  the 
condition  and  flow  of  the  river  left  in 
their  natural  state,  save  in  so  far  as 
affected  by  righls  acquired  by  prescrip- 
tion ;  their  right  is  limited  to  seeing 
that  there  is  no  obstruction  or  abstrac- 
tion of  such  a  character  as  niateriallt' 
to  impede  the  free  passage  of  salmon. ' 
Qvuestion  whether,  in  cases  where 
water  is  abstracted,  it  is  necessarr 
that  at  least  an  equal  amount  of  water 
to  that  abstracted  be  sent  down  the 
stream  of  the  river  on  the  ground 
that  salmon  always  follow  the  main 
stream. 

Prescription — River — Abstraction  of  Water 
from  River — Prescriptive  Right  to  Ab- 
stract Water  at  One  Place  —  Right  io 
Abstract  the  Same  Amount  of  Water  ai 
Another  Place— Right  to  Abstract  at  One 
Place  Amount  of  Water  Formerly  Ab- 
stracted at  Two  Places. 

"The  effect  of  forty  years'  use  of 
water  of  a  rivor  is  to  give  the  person 
so  using  right  to  continue  that  use. 
wiodo  et  forma.,  at  the  place  where  the 
use  has  taken  place.  It  is  not  to  give 
him  a  general  right  to  encroach  on  the 
common  subject,  viz.,  the  river,  to  the 
gross  amount  of  his  prescriptive  al> 
straction." 

Interdict — Competency  —  Form  —  Saimoit- 
Fishing— Proprietors  qf  Salmon- Fishing 
in  Upper  Reaches  of  Rivei — Obatr-uclion 
to  Passage  of  Salmon  by  Lotoer  Riparia» 
Millotonei — Rigidity  of  Interdict. 

Where  the  proprietors  of  salmon- 
fishings  in  the  upper  reaches  of  a  river 
allege  obstruction  to  the  p&ssage  of 
salmon  up  the  river  on  the  part  of  a 
lower  riparian  millowner,  interdict  at 
their  instance  is  the  appropriate 
remedy. 

Where  an  interdict  had  been  granted 
by  the  Court  of  Session  defining  the 
respective  rights  of  the  saJmon-fishing 
proprietors  of  the  upper  reaches  of  s 
river  and  a,  lower  riparian  millowner 
in  a  question  as  to  oostruction  bv  the 
latter,  the  House  of  Lords  in  a£Brining 
the  order  added  a  declaration  "  that  in 
the  event  of  any  future  substantial 
change  in  the  river  affecting  the 
interests  of  parties,  neither  party  shall 
be  precluded  by  anything  in  the  jud^ 
ments  afflrmed  from  applying  to  the 
Court  of  Session  in  any  competent 
process  for  remedy." 
Process  —  Remit  —  Revnit  Subsequent  ts 
Proof— Terms  of  Remit— Competency  of 
Remit. 

In  an  action  of  declarator  and  inter- 
dict at  the  instance  of  the  salmoo- 
flshing  proprietors  of  the  upper  reaches 
of  a  river  against  a  lower  riparian  mill- 
owner,  with  the  object  of  terminatinf; 
or  reducing  his  abstraction  of  watrr. 
a  proof  was  taken,  by  which  it  was 
established  that  there  was  illegal  ob- 
struction to  the  passage  of  salmon  mi 
the  part  of  the  millowner.  Thereafter 
a  remit  to  men  of  skill  was  made  "  to 
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report  (1)  what  depth  or  volume  of 
water,  measured  by  inches  or  other- 
wise, flowing  over  the  S.  dyke  and 
thence  downwards  over  the  W.  dyke 
to  the  foot  of  the'  said  W.  tail-race, 
would  be  in  their  opinion  sufficient  to 
secure  the  free  passage  of  salmon  in 
said  fwrt  of  the  river ;  and  (2)  whether 
any,  and  if  so  what,  arrangements  are 
possible  which  would  automatically  or 
otherwise  insure  the  observance  by  the 
defenders  of  the  limitations  attaching, 
as  above  expressed"  {i.e.,  in  previous 
portion  of  interlocutor),  "  to  their  right 
to  abstract  water  from  the  river  at  S. 
dyke."  Objection  was  taken  to  the 
remit  on  the  g^und  that  it  was  sub- 
mitting to  the  arbitrament  of  the  men 
of  skill  after  a  proof  the  whole  sub- 
stance of  the  case. 

Hdd   that   the   remit   was   rightly 
made. 
The  case  is  reported  aide  ut  supra. 

Alexander  Firie  &  Sons,  Limited,  the 
defenders,  appealed  to  the  House  of  Lords, 
submitting  the  whole  case  to  review.  The 
EJarl  of  Kintore  and  others,  the  pursuers, 
lodged  a  cross  appeal  seeking  to  have  the 
defenders  restricted  to  their  prescriptive 
rights  of  abstraction. 
At  delivering  judgment — 
Lord  Chancellor  —  I  have  had  the 
advantage  of  reading  in  print  the  opinion 
of  my  noble  and  learned  friend  Lord 
Robertson,  and  I  so  fully  concur  in  it 
that  it  will  not  be  necessary  for  me  to 
enter  upon  the  merits  of  this  appeal. 

I  desire  to  add  that  my  only  difficulty  in 
this  case  has  been  in  regard  to  the  terms 
in  which  the  decree  should  be  framed.  In 
England  the  ordinary  course  is  to  grant  an 
injunction  in  general  terms  prohibiting  any 
invasion  of  the  rights  declared  by  the  Court. 
It  works  well  in  practice  and  leaves  those 
against  whom  the  injunction  is  directed  as 
much  freedom  as  is  compatible  with  a  due 
observance  of  the  rights  of  their  adversary. 
In  the  course  of  the  argument  a  suggestion 
was  made  to  the  counsel  on  both  sides  that 
this  course  might  with  advantage  be 
adopted  in  the  exceptional  circumstances 
of  the  present  case.  On  both  sides,  how- 
ever, counsel  were  disinclined  to  accept 
this  course,  and  alleged  that  it  is  the 
custom  in  Scotland  to  prescribe  in  the 
decree  with  particularity  both  what  is 
permitted  and  what  is  prohibited.  I  do 
not  presume  to  question  tne  wisdom  of  the 
course  they  prefer  or  the  propriety  of  the 
rule  usually  followed  in  Scotland,  but  in 
those  circumstances  I  feel  that  no  altera- 
tion of  the  decree  appealed  from  is  possible 
beyond  that  suggested  by  my  noble  and 
learned  friend  Lord  Robertson. 

Lord  Davbt — I  think  that  both  parties 
to  this  appeal  have  put  their  case  too  high. 
The  appellants  contended  that  the  respon- 
dents had  no  right  to  any  interdict,  and 
that  their  only  remedy  was  an  order  either 
from  the  Court  or  from  the  Fishery  Board 
for  a  new  salmon  ladder.  Of  what  use 
this  would  be  to  the  respondents  in  a  case 
like  the  present  where  the  appellants  for 


six  days  in  the  week  leave  the  bed  of  the 
river  dry  but  for  a  few  disconnected  pools 
I  do  not  know.  I  am  of  opinion  that  it  is 
established  by  two  cases  which  were  re- 
ferred to  that  to  interfere  with  the  free 
passage  of  the  salmon  up  the  river  is  a 
wrong  against  the  proprietors  of  the  upper 
fisheries  for  which  interdict  is  the  appro- 
priate remedy.  But  what  should  be  the 
nature  and  extent  of  the  interdict?  The 
respondents  say  their  right  is  to  have  the 
river  maintained  in  its  natural  condition, 
and  any  interference  however  slight  to  the 
natural  flow  of  the  stream  is  therefore  a 
wrong  which  may  be  restrained  by  inter- 
dict. I  think  this  puts  the  right  of  the 
fishery  owners  against  the  lower  riparian 
proprietors  too  high,  and  that  their  right 
IS  only  that  no  interference  shall  be  made 
which  materially  obstructs  the  passage  of 
the  fish. 

Having  said  this  much  I  can  find  nothing 
else  in  wis  case  which  has  beerf  placed 
before  your  Lordships  with  such  copious- 
ness of  material  and  such  a  wealth  of 
illustration.  There  is  no  other  question  of 
law  and  there  is  no  question  of  fact  in 
dispute,  and  the  only  real  question  is  as  to 
the  form  of  the  interlocutor.  In  substance 
I  agree  with  my  noble  and  learned  friend 
Lord  Robertson.  The  interdict  and  man- 
datory part  of  the  order  are  in  a  form 
which  is  not  common  in  England  but  is 
preferred  by  Scotch  lawyers.  It  is,  how- 
over,  ^id  that  the  order  is  inelastic,  and 
a  change  of  circumstances  may  arise  to 
which  it  is  not  adapted.  In  order  to  meet 
this  objection  my  noble  and  learned  friend 
Lord  Robertson  proposes  to  add  some  words 
which  I  think  will  have  the  desired  effect. 
But  in  substance  your  Lordships  confirm 
the  interlocutor,  and  I  think  that  the 
amendment  should  not  affect  the  costs  of 
the  appeal,  which  should  be  paid  by  the 
appellants,  and  the  cross  appeal  should 
also  be  dismissed  with  costs. 

Lord  Robertson — The  record  in  this 
case  is  extremely  voluminous,  and  your 
Lordships  heard  a  very  long  and  anxious 
argument  for  the  appellants.  In  the  result, 
however,  the  question  before  the  House 
lies  in  comparatively  narrow  compass. 

The  Don  is  a  salmon  river;  and  the 
respondents  own  salmon  flshings  in  some 
of  its  upper  reaches.  They  have  therefore 
clear  right  to  insist  that  the  appellants, 
who  are  lower  proprietors  of  lands  on  the 
banks  of  the  river,  shall  not  obstruct  the 
free  passage  of  salmon  up  the  river.  The 
present  action,  although  tne  summons  con- 
tains a  great  many  conclusions,  is  strictly 
confined  to  the  enforcement  of  this  one 
right,  the  right  to  secure  the  free  passage 
oi  the  salmon  ajzainst  artificial  obstruction 
or  denudation  of  the  channel. 

What  the  appellants  have  done  is  to 
divert  the  water  of  the  Don  from  its  natural 
channel  into  artificial  channels  serving  the 
uses  of  their  paper  mills.  This  has  oeen 
done  to  such  an  extent  as  to  leave  the 
natural  channel  opposite  the  mills  at  times 
bare  of  water,  ana  therefore  necessarily 
impossible  of  passage  to  salmon. 


Digitized  by 


Google 


840 


The  Scottish  Law  Reporter.—  VoL  XLIIl. 


CEarl  of  Riiuora  v.  Pine  &  Sex, 
July  16,  1906. 


It  is  superfluous  to  add  that  the  artificial 
channels  do  not  furnish  a  safe  passage  for 
salmon. 

What,  then,  are  the  rights  of  the  appel- 
lants which  can  be  opposed  to  those  of  the 
respondents?  They  come  from  two  sources. 
FHrst  of  all,  as  riparian  proprietors  having 
right  (for  this  I  shall  assume)  to  both  banks 
in  this  part,  they  are  entitled  within  their 
own  boundaries  to  divert  the  water  of  the 
river.  The  condition  of  this  right  is  that 
the  water  must  be  returned,  and  this  con- 
dition is  merely  one  of  the  consequences 
of  the  general  principle  that  the  water  of 
a  running  stream  can  only  be  dealt  with 
b^  anvone  so  far  forth  as  is  consistent 
with  tne  rights  of  the  other  proprietors 
interested  in  it. 

Second,  the  appellants  have  by  prescrip-  ' 
tive  use  acquired  right  to  abstract  from  the 
river  for  a  certain  part  of   its   course  a 
quantity  of  water,  stated  at  7000  cubic  feet 
per  mintite. 

The  operations  complained  of,  however, 
cannot  possiblv  be  justified  by  this  prescrip- 
tive wse,  for  tne  abstraction  of  7000  cubic 
feet  per  minute  was  for  practical  purposes 
harmless  to  the  salmon  ;  and  this  second 
of  the  appellants'  rights  is  therefore  im- 
material to  the  controversy.  The  appel- 
lants have  indeed  attempted  to  piece  on 
to  their  prescriptive  use  of  the  water  in 
question,  which  was  7000  feet,  the  use  had 
of  the  river  for  another  part  of  its  course 
by  themselves  or  by  persons  whose  "rights 
they  have  acquired.  I  do  not  think  that 
this  argument  requires  any  elaborate  refu- 
tation. The  effect  of  forty  years'  use  of 
water  of  a  river  is  to  pve  tne  person  so 
using  right  to  continue  that  use,  modo  et 
forma,  at  the  place  where  the  use  has  taken 
place.  It  is  not  to  give  him  a  general  right 
to  encroach  on  the  common  subject,  viz., 
the  river,  to  the  gross  amount  of  his  pre- 
scriptive abstraction. 

Accordingly  the  true  position  of  the 
appellants  must  be  found  in  harmonising 
their  right  to  divert  water,  such  as  it  is, 
derived  from  the  two  sources  specified,  with 
the  respondents'  right  to  the  free  passage 
of  the  salmon.  Primd  facie,  on  tne  facts 
found  and  not  now  disputed,  the  appellants 
are  wrongdoers  ;  they  nave  exceeded  their 
rights  to  the  injury  of  the  respondents. 
The  logical  result  would  be  a  general  inter- 
dict against  encroachment.  In  the  practice 
of  the  Scotch  Courts,  however,  it  has  been 
usual  to  avoid  the  controversies  which 
might  arise  as  to  the  effect  of  general 
interdicts  by  proceeding  to  practically  har- 
monise the  contending  rights  by  prescribing 
remedial  works  or  restrictions  on  use.  "This 
is  what  the  Court  of  Session  has  done 
in  the  present  instance.  Such  procedure 
generally,  and  what  has  been  done  here  in 
particular,  is  subject  to  the  criticism  that 
the  decree  which  ultimately  is  pronounced 
is  apt  to  appear  as  rigid  as  the  general 
interdict  appears  to  be  vague.  Subject, 
however,  to  one  safeguard,  which  I  am  to 
suggest,  I  think  the  Court  have  well  per- 
formed this  difficult  administrative  worK. 

I  am  bound  to  add  that  in  the  perform- 
ance of  this  task  the  Court  did  not  receive 


due  assistance  from  the  appellants,  and  if, 
in  the  sequel,  they  should  suffer  from  the 
rigidity  of  the  system  established,  they 
may  impute  it  to  themselves.  When  the 
appellants  were  found  to  be  wrongdoos 
(and  that  they  were  exceeding  their  rights 
to  the  respondents'  injury  was  manifest  all 
along),  their  proper  attitude  was  that  of 
deprecating  interdict,  which  was  the  strict 
legal  consequence,  and  pointing  out  to  tbr 
Court  means  which  would  in  future  safe- 
guard the  interests  which  they  had  injured. 
The  initiative  in  this  stage,  strictly  speak- 
ing, lay  with  them,  to  be  allow  ed  to  propoae 
remedial  measures.  This  was  not  the  couise 
taken  by  the  appellants ;  they  have  acted 
as  critics  of  the  action  of  the  Court,  and 
of  the  practical  recommendations  of  the 
Court's  skilled  advisers.  Now  I  am  not 
disposed  too  readily  to  accept  such  cri- 
ticism. 

Lord  Kyllachy,  in  my  opinion,  accuratelr 
stated  the  conditions  on  which  the  Couii 
entered  on  this  inquiry  about  remedial 
works,  when  in  his  interlocutor  of  2l)th 
March  1903  he  laid  it  down  that  "when 
the  defenders'  (appellants')  operations  at 
Stoueywood  do  by  themselves  or  in  con- 
junction with  similar  operations  or  other 
causes  aflfect  the  fiow  of  the  river  between 
the  point  of  abstraction  and  the  point  of 
return  su  as  to  impede  the  free  passage  of 
salmon  between  the  said  points,  the  defen- 
ders are  limited,  both  with  respect  to  the 
amount  of  abstraction  and  the  point  of 
return,  to  the  usage  existing  prior  to  18& 
and  are  only  entitled  to  innovate  upon  that 
usage  when  and  so  long  as  the  river  flovs 
and  continues  to  flow  over  Stoneywocd 
Djrke  and  thence  downwards  to  the  actual 
point  of  return,  in  such  volume  as  to  ensuif 
the  free  passage  of  salmon  between  the 
point  of  abstraction  and  the  point  of 
return."  I  think  also  that  the  meu  of  skill 
were  properly  directed  to  report  "  (1)  what 
depth  or  volume  of  water,  measured  by 
inches  or  otherwise,  would  be,  in  their 
opinion,  sufficient  to  secure  the  free  pass- 
ive of  salmon  in  said  part  of  tiie  river :  and 
(2)  whether  any,  and  if  so  what>  arrange- 
ments are  possible  which  would  automati- 
cally or  otherwise  ensure  the  obsez-vanire  by 
the  defenders  of  the  limitations  attachine. 
as  above  expressed,  to  their  right  to  aB- 
stract  water  from  the  river  at  Stoneywood 
Dyke." 

Now,  it  is  not  my  intention  to  examioe 
minutely  the  report  of  the  men  of  skill  or 
the  final  Order  of  the  Court.  That  Order 
prohibits  the  abstraction  of  more  than  the 
prescriptive  quantity,  7000  cubic  feet  per 
minute,  except  when  0  inches  of  water  are 
flowing  over  the  crest  of  the  upper  dyke 
and  thence  to  the  Green  Burn,  and  lays  il 
down  that  even  on  these  excepted  occ»- 
sions  they  are  not  to  withdraw  a  lai^er 
quantity  than  31,850  cubic  feet  jjer  minute, 
except  when  and  so  long  as  there  shall  be 
left  to  flow  over  the  said  dyke  to  the  Green 
Burn  at  least  one-half  of  the  whole  -water 
flowing  down  the  river  at  the  time.  There 
follow  detailed  conditions  about  the  return 
of  the  water  and  about  gauges  and  marks. 
All  this  is  enforced    by  interdict  against 
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abstracting  more  than  the  prescriptive 
quantity,  except  on  the  occasions  and  under 
the  conditions  specified,  and  against  deviat- 
ing from  the  prescribed  place  and  condi- 
tions of  return  of  the  water. 

Now,  having  carefully  considered  this 
scheme,  I  think  that  it  is  as  well  adapted 
to  the  difQcult  problem  to  be  solved  as  any 
that  could  be  constructed;  and,  as  I  have 
said,  it  rests  on  sound  principles.  The 
learned  Judges  who  considered  it  have  had 
much  and  successful  experience  in  this 
branch  of  administrative  justice.  Lord 
M'Laren  in  his  interesting  judgment  has 
made  one  criticism  which,  for  safety's  sake, 
may  well  be  referred  to.  I  do  not  under- 
stand the  Court  in  re<][uiring  one-half  of  the 
whole  water  of  the  nver  to  flow  down  the 
old  channel,  to  proceed  upon  or  to  assert 
any  general  principle  of  law,  but  to  adopt 
that  formula  as  an  appropriate  additional 

guarantee  in  the  present  case.  Whether  it 
as  not  a  more  general  application  as 
founded  on  physical  laws,  has  at  least  not 
been  examined  or  decideid  in  this  action, 
and  is  a  question  which  may  recur  in 
similar  cases. 

In  the  result  I  am  satisfied  that  this  case 
has  been  dealt  with  in  accordance  with  the 
rights  and  interests  involved.  I  have,  how- 
ever, been  unable  to  divest  myself  of  the 
apprehension  that,  occurring  as  it  does  in  a 
final  decree  which  terminates  the  litiga- 
tion, this  order  might  prove  inconveniently 
rigid.  The  flow  of  rivers  is  subject  to  in- 
scrutable change,  and  it  may  be  well  to 
make  it  clear  that  the  system  now  set  up  is 
calculated  with  reference  to  the  existing 
condition  of  things,  and  might,  in  unfore- 
seen contingencies,  prove  inadequate  or  in 
appropriate.  Not,  then,  as  inviting  future 
litigation,  but  for  preventing  possible  tech- 
nical embarrassment,  I  suggest  that  with 
our  affirmance  of  these  judgments,  there 
should  be  coupled  a  declaration  that  in  the 
event  of  any  future  substantial  change  in 
the  river  affecting  the  interests  of  parties, 
neither  party  shall  be  held  precluded  by 
anything  in  the  judgments  affirmed  from 
applying  to  the  Court  of  Session  in  any 
competent  process  for  remedy. 

I  wish  that  I  could  sav  that  I  have  any 
definite  understanding  of  the  theory  of  the 
cross  appeal.  As  I  consider  the  judgment-s 
impugned  by  it  to  be  right,  I  think  that  it 
ought  to  be  dismissed.  It  may  be  allo\ved 
to  the  cross  appellants  that  Lord  Kyllachy's 
later  judgment  purports,  or  at  least  may 
be  read  as  purporting,  to  modify  what  had 

Sreviously  been  done.  But  the  ultimate 
ecision  was  right,  and,  in  my  opinion, 
mves  effect  to  the  cross  appellants'  rights. 
The  best  that  can  be  said  of  the  cross  appeal 
is  that  it  has  not  substantially  added  to  the 
costs  of  these  elaborate  proceedings. 

Lord  Atkinson — I  have  had  the  advan- 
tage of  reading  the  judgment  which  has 
iust  been  delivered  by  my  noble  and 
learned  friend  Lord  Robertson.  I  entirely 
concur  in  it  and  have  nothing  to  add. 

The  decision  of  their  Lordships  was— 
"  That  the  order  appealed  from  be  affii-med, 
with  a  declaration  Ihat  in  the  event  of  any 


future  substantial  change  in  the  river 
affecting  the  interests  of  parties,  neither 
party  shall  be  held  precluded  by  anything 
in  the  judgments  affirmed  from  applying 
to  the  Court  of  Session  in  any  competent 
process  for  remedy." 

The  appeal  and  cross  appeal  were  both 
dismissed  with  expenses. 

Counsel  for  the  Appellants  (Defenders) — 
Clyde,  K.O. — Nicolson.  Agents — Davidson 
&  Oarden,  Advocates,  Alierdeen— Morton, 
Smart,  Macdonald,  &  Prosser,  W.S.,  Edin- 
burgh—John Kennedy,  W.S.,  Westminster. 

Counsel  for  the  Respondents  (Pursuers) 
—Dean  of  Faculty  (Campbell,  K.C.)— Lord 
Kinross.  Agents — Wilsone  &  Dirffus,  Ad- 
vocates, Aberdeen — Alexander  Morison  & 
Company,  W.S.,  Edinburgh  — A.  &  W. 
Beveridge.  Westminster. 


Friiay,  July  20. 

(Before  the  Loi-d  Chancellor  (Loreburn), 
Lord  Macnaghten  and  Lord  Robertson.) 

VAN    BUCK    &    ZOON    (OWNERS 
OF  THE    "ANGLIA'S"   CARGO)   v. 
80MERVILLE    AND    ANOTHER 
(OWNERS  OF  THE  "ANGLIA"). 
{Ante  sub  nomine  Ovmera  of  8.8.  "  Olga " 
V.  Owners  of  a.8.  "Anglia  "  and  Owners 
of  the  Cargo  on  board  s.s.  "Anglia" 
March  16,  1905,  42  S.L.R.  430,  and  7  F. 
739.) 
Ship  —  Collision  —  Decree    in   Favour  of 
Owners  of  One  Ship  Obtained  in  Con- 
joined  Actions  for   Damages — Petition 
by  Owners  of  the  Other  Ship  for  Limita- 
tion   of   Liability    and    Distribution  — 
Opening    up    in    the    Petition    at    the 
Instance  of  Claimants  not  Represented 
in  Conjoined  Actions  the  Decree  Obtained 
therein—  Merchant   Shipping   Act    1804 
(57  and  58  Vict.  cap.  00),  sees.  503,  .504. 

Ill  conjoined  actions  for  damages  for 
collision  in  which  both  ships  were 
found  to  be  to  blame,  the  owners  of 
the  "Anglia"  obtained  against  the 
owners  or  the  "Olga"  decree  for  a 
sum  which  exceeded  their  total  liability 
as  limited  by  section  503  of  the  Mer- 
chant Shipping  Act  1894.  The  owners 
of  the  "Olga"  having  presented  under 
that  Act  a  petition  for  limitation  of 
liability  and  for  distribution,  the  owners 
of  the  "  Anglia"  claimed  to  rank  for  the 
sum  in  their  decree ;  the  owners  of  the 
"Anglia's"  cargo,  however,  having 
appeared  and  put  in  a  claim,  sought 
to  have  such  decree  opened  up,  main- 
taining that  the  value  of  the  "  Anglia" 
had  been  ovei-stated  and  had  not  been 
contested  by  the  owners  of  the 
"Olga"  because  they  had  had  little 
or  no  interest  to  do  so,  but  that  the 
finding  of  such  value  could  not  be  bind- 
ing on  them  when  they  were  not  re- 
presented in  the  actions. 

Held     that     the     owners     of     the 
"Anglia"    were    bound    to    try   again 
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in   the  petition   the  amount  of  their 
claim. 
This  case  is  reported  ante  vi,  supra. 

Van  Eijck  &  Zoon  (owners  of  the  cargo 
on  board  the  "Anglia"),  claimants  in  the 
petition  presented  bj  the  owners  of  the 
"Olga"  for  limitation  of  liability  and 
distribution,  appealed  to  the  House  of 
Lords.  Somerville  and  another  (the 
owners  of  the  "Anglia"),  the  other  claim- 
ants in  the  petition,  were  respondents. 
The  question  at  issue  was  whether  the 
decree,  obtained  by  the  owners  of  the 
"Anglia"  against  the  owners  of  the  "Olga," 
in  the  conjoined  actions  of  damages  for 
collision,  was  to  be  opened  up  in  the  peti- 
tion as  was  claimed  by  the  owners  of  the 
"  Anglia's  "  cargo,  who  had  not  been  parties 
to  the  conjoined  actions. 

At  delivering  judgment — 

LoBD  Chancellor — This  ia  an  appeal 
against  the  decision  of  the  Court  of  Session 
in  a  proceeding  under  sections  503  and  504 
of  the  Merchant  Shipping  Act  18&i. 

A  collision  took  place  between  the  "Olga" 
and  the  "  Anglia,  and  the  Court  held  both 
ships  to  blame.  It  was  found  in  the 
collision  actions  (for  there  were  cross 
actions)  that  the  loss  of  the  owners  of 
the  "Anglia"  was  £14,887,  and  that  of  the 
owners  of  the  "Olga"  £387,  10s.  lld„ 
amounting  together  to  the  sum  of  £15,074, 
10s.  lid.  Each  ship  was  debited  with  half 
that  sum,  and  after  crediting  the  "Olga" 
with  £387,  10s.  lid.,  the  amount  of  her  loss, 
the  Court  decerned  against  the  "Olga"  and 
in  favour  of  the  owners  of  the  "Anglia" 
for  the  balance,  viz.,  £7149,  14s.  7d.  This 
decree  was  sustained  on  appeal. 

Thereupon  the  owners  of  the  "Olga" 
petitioned  in  terms  of  sections  503  and  EM 
of  the  Merchant  Shipping  Act  1894  for  a 
limitation  of  their  liability  to  the  sum  of 
£6215,  48.,  and  in  the  proceedings  that 
ensued  the  owners  of  the  "Anglia"  claimed 
to  be  ranked  and  preferred  on  the  fund  for 
the  full  amount  of  the  decree  obtained  by 
them  against  the  "Olga."  Then  the  present 
appellants,  C.  A.  Van  Eijck  &  Zoon, 
owners  of  cargo  on  the  "Anglia"  at  the 
time  of  the  collision,  claimed  to  be  ranked 
and  preferred  on  the  fund  to  the  extent  of 
one-half  of  the  value  of  the  cargo  belong- 
ing to  them  which  was  lost  by  reason  of 
the  collision. 

In  this  claim  the  appellants,  the  cargo 
owners,  disputed  the  value  of  the  "Anglia." 
They  said  that  although  in  the  collision 
action  the  Court  had  found  that  value  to 
be  £14,687,  yet  they  were  not  parties  to 
that  action  and  were  not  bound  thereby. 
They  alleged  that  the  true  value  of  the 
"Anglia"  was  about  £7000,  and  suggested 
that  though  not  collusive  in  a  dishonest 
sense  the  owners  of  the  "  Olga  "  had  failed 
from  error  or  indifference  to  prove  the 
excessive  valuation  put  on  the  "Anglia" 
by  her  owneiis.  Manifestly  the  appellants 
had  a  great  interest  in  reducing  the  valua- 
tion of  the  "Anglia,"  because  if  it  were 
reduced  there  would  be  more  of  the  fund 
left  to  satisfy  their  claims  for  damages. 

The  short  question  therefore  is  whether 


the  finding  of  value  in  the  collision  no- 
ceedings  Mtween  owners  of  the  two  snips 
is  conclusive  on  owners  of  cargo  in  ulteiicr 
proceedings.  With  aU  respect  to  the 
learned  Judges  of  the  Court  of  SeasioB 
I  cannot  think  that  it  is.  I  do  not  enter 
upon  the  rule  applicable  to  sequestfatioo 
or  the  analogous  rules  of  bankruptcy  law 
in  England.  There  is  no  authority  eitber 
in  Scotland  or  in  England  to  show  that  aa 
owner  of  cargo  in  proceedings  under  the 
Merchant  Shipping  Act  is  foreclosed  as  to 
the  value  of  snip  by  iindiDg^  in  an  actioD 
to  which  he  was  no  party,  and  in  'which  no 
one  could  be  heard  who  was  in  the  least 
concerned  to  protect  his  interest.  I  am 
not  prepared  to  concur  in  initiatlDg  any 
such  doctxine.  I  do  not  in  the  lean 
suppose  that  there  was  any  collusion  or 
impropriety  of  that  kind  in  the  present 
case.  But  it  would  be  a  dangerous  thine 
to  lay  down  that  a  man  may  oe  precluded 
from  shoeing  the  truth  to  the  Court  in 
regard  to  a  matter  directly  affecting  his 
own  pocket  merely  because  in  an  actioa 
between  other  people  a  decree  had  been 
obtained  on  such  evidence  and  argument 
as  they  thought  proper  to  adduce.  It 
seems  to  me  illusory  to  justify  such  a 
contention  by  saying  that  if  there  woe 
fraud  or  collusion  the  decree  could  be  set 
aside.  Itis  very  difficult  to  prove  collusion, 
and  I  cannot  see  why  as  regards  third 
parties  a  decree  should  be  set  aside  on  that 
ground  and  yet  be  allowed  to  stand,  how- 
ever unreasonable  it  may  be,  when  the 
error  is  due  to  carelessness  or  inoom- 
petence  or  indifference.  The  innocent 
third  party  is  equally  injured  whatera 
be  the  cause  of  en-or.  I  have  the  leaa 
hesitation  in  coming  to  this  conclosioo 
because  I  am  satisfied  that  values  iucer- 
tained  as  in  this  case  will  rarely  be  dis- 
puted without  just  cause.  The  power  of 
effectively  awarding  expenses  when  a  coni- 

Slaint  is  unfounded  will  prove  a.  sufficient 
eterrent. 

I  have  to  add  that  my  noble  and  learned 
friend  Lord  Macnaghten  concurs  in  the 
conclusion  at  which  I  have  arrived. 

Lord  Robbbtson— The  question  in  this 
appeal  is  solely  of  the  effect  of  the  SQSrd 
and  504th  sections  of  the  Merchant  Shipping 
Act  1891,  and  I  have  come  to  the  conclusion 
that  the  appeal  must  be  allowed. 

The  key  to  the  question  seems  to  me  to 
lie  in  realising  the  time  at  which  the  sec- 
tion operates,  and  the  effect  of  the  non- 
liability which  it  declares.  Now  in  the 
long  sentence,  of  which  the  relevant  part 
of  the  section  consists,  the  main  proposi- 
tion is  that  the  ownei-s  indicated  shall  not 
be  liable  beyond  the  specified  amounts. 
The  time  at  which  this  state  of  the  law  is 
created  is,  in  each  case,  the  occurrence  of 
the  loss. 

The  504th  section  is  one  of  procedure, 
but  it  is  correlative  to  section  508.  The 
normal  procedure  is  for  the  owner  at  once 
to  petition  the  Court  to  determine  the 
amount  of  his  liability  (which  clearly  n>eans 
merely  the  sum  to  which  his  limited  liability 
amounts),  and   to  distribute  the  amount 
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rateably  among  the  claimants;  and  it  is 
signiflcaut  that  the  Oourt  petitioned  has 
power  to  stay  any  proceedings  in  any 
other  Court.  The  Court  petitioned,  be  it 
observed,  does  not  create  the  immunity 
which  the  503rd  section  has  done  already, 
and  the  power  to  stay  proceedings  is  given 
to  effect  the  immunity  declared  in  the 
608rd  section. 

Id  the  present  case,  when  the  owner  was 
attacked,  he  judged  it  well  to  dispute 
liability  absolutely,  joined  issue,  and  was 
beaten.  Now  this  may  have  been  good 
policy  or  bad,  but  the  question  is  whether 
his  electing  to  adopt  it  can  alter  the  rights 
of  third  parties.  It  seems  to  me  that  in 
the  scheme  of  the  statute  it  is  a  correlative 
of  the  limitation  of  liability  that  the  rights 
of  participants  in  the  limited  fund  shall  be 
determined  in  presence  of  those  truly  con- 
cerned. 

My  judgment  is  rested  on  the  constnic- 
tion  of  the  statute  and  not  on  any  general 
notion  of  the  impossibility  of  a  decree 
obtained  a«^ainst  A  by  B  availing  against 
O,  D,  or  B  in  the  event  of  a  deficiency. 
Vigiiantibua  non  dormientibus  jura  auo- 
veniunt  is  ^ood  bankruptcy  law,  and  so 
long  as  A  18  allowed  by  C,  D,  or  £  to 
stand  on  bis  leg^  as  a  solvent  man,  a 
decree  obtained  against  him  by  B  for  iBlOO 
is  conclusive  in  a  subsequent  oankruptcy 
against  C  D  and  E  (I  speak,  of  course,  of 
decrees  which  are  not  collusive  either  in 
fact  or  by  statutory  presumption).  On  the 
other  hand,  the  moment  bankruptcy  is 
declared  the  bankrupt  ceases  to  he  the 
proper  defender  of  his  estate,  and  a  decree 
against  him  will  not  conclude  other  credi- 
tors. Now  the  decree  founded  ou  in  the 
S resent  case  was  pronounced  after  the 
efending  shipowner  had  become  immune 
from  absolute  liability,  and  the  same  prin- 
ciple 88  rules  in  bankruptcy  points  to  that 
decree  being  inconclusive  against  compet- 
ing creditors. 

Their  Lordships  reversed  the  order  ap- 

Sealed  from,  with  expenses,  and  made  a 
eclaration  that  the  owners  of  the  "Anglia" 
were  bound  to  try  a«ain  in  this  process  the 
amount  of   their  claim  against  the  peti 
tiouers. 

Counsel  for  the  Appellants — ^The  Solicitor- 
General  for  Scotland  (Ure,  K.O.)— Spens. 
Agents— Boyd,  Jameson,  &  Young,  W.S., 
Leith— Waltons,  Johnson,  Bubb,  &  What- 
ton,  London. 

Counsel  for  the  Respondents — Pickford, 
K.C. —Rankin.  Agents— Beveridge,  Suther- 
land, &  Smith,  S.S.C.,  Leith  —  Thomas 
Cooper^  &  Co.,  London. 


Monday,  July  23. 

(Before  the  Lord  Chancellor  (Loreburn), 
Lord  Macnt^hten,  Lord  Davev,  Lord 
James  of  Hereford,  Lord  Rooertson, 
and  Lord  Atkinson.) 

80MERVILLE  &  SON,  LIMITED  v. 

EDINBURGH   AND   DISTRICT 

WATER   TRUSTEES. 

(In  the  Court  of  Session  March  10, 1906, 
42  S.L.R..410,  and  7  F.  1060.) 

Biver—PolhUUytv--  Watenoorks—Compenaa- 
tion  Water — Ri/parian  Millowiiers — Com 
pensation  Water  ao  Turbid  aa  to  Render 
Stream  Unfit  for  MiUownera'  Uae — Statu- 
tory Duty — Negligence. 

The  waters  of  a  stream  were  under 
statutory  authority  unpounded  in  a 
reservoir  by  water  trustees  for  the  pur- 
pose of  supplying  a  town  with  water 
and  of  giving  compensation  water.  The 
trustees  were  under  obligation  to  pass 
down  the  stream  a  certain  amount  of 
compensation  water  but  nothing  was 
said  as  to  its  quality.  Owing  to  a  dry 
season  the  reservoir  became  very  low, 
with  the  result  that  the  silt  in  it  was 
exposed  and  was  carried  into  and  mixed 
with  the  water,  but  it  had  been  as 
low  on  previous  occasions  and  only 
once  had  there  been  complaint.  During 
the  period  now  in  question,  however, 
there  were  exceptional  climatic  con- 
ditions. Millowners  on  the  stream, 
who  had  for  long  used  its  water  in 
their  manufacture,  having  brought  an 
action  of  damages  against  the  trustees 
on  the  ground  that  during  a  certain 
period  the  compensation  water  was  so 
turbid  and  polluted  as  not  only  itself  to 
be  unfit  but  also  to  have  rendered  the 
water  of  the  stream  unfit  for  use,  the 
trustees  denied  liability,  and  also  denied 
that  they  wei-e  responsible  for  the 
quality  of  the  compensation  water  but 
only  for  the  quantity. 

Held  (per  Lord  Chancellor,  Lords 
Macnaghten,  Davey,  and  Atkinson, 
diaa.  Lords  James  and  Robertson,  rev. 
Second  Division)  (1)  that  the  millowners' 
right  to  the  waters  of  the  stream  had 
been  impaired  by  the  statutes  to  the 
extent  of  the  reasonable  exercise  of 
the  statutory  powers  conferred  on  the 
trustees;  (2)  that  it  was  for  them  to 
show  affirmatively  and  clearly  that  the 
powers  had  not  been  exercised  with 
reasonable  precaution ;  and  (3)  that  in 
the  absence  of  such  proof  the  trustees 
were  entitled  to  be  assoilzied  in  the 
action  for  damages. 

Opiniona  contra  (per  Lord  James  of 
Hereford)  (1)  that  the  statutes  con- 
templated the  giving  as  compensation 
water  of  water  fit  for  use  unless  that 
was  impracticable;  (2)  that  it  fell  to 
the  trustees  to  show  that  in  the 
circumstances  of  the  case  to  do  so  had 
been  impracticable;  and  (3)  that,  having 
failed  to  adduce  such  proof,  they  were 
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liable  in  damages ;  and  {per  Lord 
Robertson)  (1)  that  the  reservoir  was 
primarily  to  give  flt  compensation 
water;  (2)  that  a  duty  towards  the 
pursuers  was  thereby  imposed  on  the 
trustees;  and  (3)  that  owing  to  their 
view  of  the  statutes  the  trustees  had 
not  attempted  to  fulfil  such  duty  and 
were  therefore  liable  in  damages. 
This  case  is  reported  ante  ut  mipra. 

The  Edinburgh  and  District  Water  Trus- 
tees (defenders  and  respondents)  appealed 
to  the  House  of  Lords  from  the  judgment 
of  the  Second  Division  (the  Lord  Justice- 
Clerk  and  Lord  KvUachy,  diss.  Lord  Young) 
which  reversed  that  of  the  Lord  Ordinary 
(Low). 
At  delivering  judgment — 
Lord  Chancellor— This  is  an  appeal 
against  an  interlocutor  pronounced  by  the 
Second  Division  of  the  Court  of  Session 
which  recalled  an  interlocutor  of  Lord 
Low  and  found  the  defenders  liable  to  the 
pursuei-s  in  damages.  One  of  the  three 
Judges  in  the  Second  Division  agreed  with 
Lord  Low's  conclusions.  The  difQculty  of 
the  case  is  reflected  in  this  even  balance  of 
judicial  opinion. 

The  pui'suers  own  paper  mills  on  the 
Glencorse  Burn  and  use  its  water,  mixed 
with  other  of  their  own,  for  their  manu- 
facture. In  December  1902  the  water  of 
the  burn  became  contaminated  and  unfit 
for  the  pursuers'  manufacturing  purposes, 
and  so  remained  for  four  or  five  months 
with  much  ensuing  damage  to  their  trade. 

There  can  be  no  doubt  that  this  con- 
tamination commenced  and,  in  part  at  all 
events,  continued  by  reason  of  the  condi- 
tion of  Glencorse  Reservoir  in  December 
1802.  That  reservoir  is  situated  on  the 
same  bum,  a  little  way  above  pursuers' 
mills,  and  catches  its  water  and  that  of 
other  tributaries.  Yet  higher  up  is  Logan- 
lea  Reservoir,  which  collects  o  her  streams 
as  well  and  sends  their  water  down  to  Glen- 
corse. From  Glencorse  220  cubic  feet  per 
minute  must  be  discharged  into  the  Glen- 
corse Burn,  and  flows  to  the  pursuers'  mills. 
The  remainder  is  utilised  for  the  supply  of 
Edinburgh. 

During  the  latter  half  of  1902  there  was  a 
drought  of  quite  unusual  duration,  the 
most  severe  that  had  been  known  for  sixty 
years.  Accordingly,  the  resources  of  all 
the  reservoirs  that  supply  Edinburgh  were 
heavily  taxed.      Glencorse   itself  was   de- 

glenished  all  through  October  and  Novem- 
er,  so  that  mnch  of  its  bottom  surface  was 
exposed.  In  the  number  of  years,  nearly 
eighty,  since  it  had  been  constructed  great 
quantities  of  silt  had  inevitably  accumu- 
lated, and  when  the  level  is  mucli  lowered 
the  streams  entering  it  cut  channels  through 
the  exposed  surface  and  churn  up  the 
material  deposited  in  the  bottom.  Wind 
and  heavy  rain  and  frost  greatly  inci-ease 
the  turbidity.  In  the  beginninj?  of  Decem- 
ber 1902  Glencorse  was  still  further  depleted. 
By  12th  December  contamination  had  set 
in,  and  was  aggravated  by  violent  wind 
and  rain.  In  these  circumstances  the  pur- 
suers claimed  that  the  defenders,  who  own 


Glencorse,  and  are  responsible  for  it 
administration,  were  liable  in  damage  fj 
the  loss  they  bad  sustained. 

Glencorse  Beservoir  WTas  constmcted  a-.c 
subsequently  enlarged  under  powers  de- 
ferred by  a  series  of  private  Acts  of  wlwx 
the  first  was  passed  in  1819.  These  pririi; 
Acts  require  that  SS30  cubic  fet-t  per  nusK- 
shall  be  discharg^ed  don-n  the  streaiL  U 
the  benefit  of  riparian  proprietois,  tsi 
authorise  the  remainder  of  the  water  t<.  > 
impounded  in  the  reservoir  and  used  {« 
the  supply  of  Edinburg-b.  No  provjsj..'.i 
to  be  found  in  regard  to  tbe  qnalitv  of  -iv 
water  to  be  discharged  into  the  stream,  ^a 
I  do  not  think  there  c;an  be  any  doute  opii 
that  subject.  It  depends,  in  mv  opiaiA. 
upon  general  principles  applicable  aJii<'  k 
Scotland  and  to  Ehi^and. 

Riparian  proprietors  are  entitled,  exrm 
so  far  as  their  rights  are  varied  by  ^taXiSe 
or  by 'special  circumstances  absent  in  ik 
present  case,  to  claim  that  nothing  §ba!l  lir 
done  to  affect  to  their  prejudice  either  lik 
quantity  or  quality  of  the  stream  as  it  S"^ 
in  a  natural  state.  When  an  Act  otXk- 
of  Parliament  authorise  interference  vf'i 
this  natural  flow,  the  original  right  of  tb» 
riparian  proprietors  is  impaired  so  bra 
and  not  farther  than  the  reasonidjle  far- 
cise  of  rights  created  by  the  statute  inif-is 
them.  In  the  present  case  the  [Rirate  in 
do  not  obliterate  the  orig:inaI  right  ci  tb' 
rmarian  proprietor  to  the  natural  qnsjty 
or  the  water,  but  they  impose  uprai  it  i 
qualification,  viz.,  that  if  the  proper  tr-y 
struction  of  the  works  authorised,  or  if 
reasonable  use  of  those  works  for  tbe  pc 
poses  specified  by  Parliament,  leads  to* 
deterioration  in  thequality  of  the  water, 'i& 
riparian  proprietors  have  no  remedy. 

When  the  pursuers  first  shaped  thw 
case  in  the  record  they  asserted  that  a  de- 
lay upon  the  defenders  to  supplv  tbe  3' 
cubic  feet  of  water  per  minute  in  one  a 
other  of  three  standards  of  ptnitr.  Tarf 
claimed  thai  it  must  be  either  in  astawfe 
for  all  primary  purposes,  or  in  a  state  i-: 
inferior  to  what  it  was  before  it  entrRj 
either  of  the  tw^o  reservoirs  named,  or  iti 
state  not  inferior  to  what  it  was  when  " 
entered  the  Glencorse  Reservoir. 

I  agree  in  the  opinion  of  all  the  Judges  ii 
the  Court  of  Session  that  it  would  n«  t* 
proper  to  afSi-m  the  pursuers*  doclaraiaj 
conclusion  in  any  of  its  alternatives  1 
think  the  only  duty  upon  the  defender?  if 
to  confine  their  acts  within  the  limits  for 
scribed  by  Parliament,  and  in  so  doiug  ;^ 
use  reasonable  skill  and  care  so  as  not  t:' 
damage,  if  they  can  by  such  skill  and  aa 
avoid  it,  the  quality  of  the  water  supffx! 
to  the  riparian  proprietors. 

It  was  argued  before  your  Lordshifs  tiu: 
the  defenders  had  failed  to  use  that  rea.'^s- 
able  skill  and  care.  That  was  the  mais 
point  relied  upon  by  the  pursuers,  and  tfc? 
only  point  upon  which  in  law  thev  axU 
rely. 

Accordingly,  what  comes  under  revi»» 
is  really  the  defenders'  administration  o( 
their  water  supply.  Was  there,  or  was 
there  not,  what  may  be  called  n(.-gIigeDc» 
on  their  part  which  caused    the  damage 
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omplained  of?  On  this  point  as  I  have 
aid,  the  four  Judges  who  have  ali-eady 
leard  this  case  were  equally  divided  iu 
ipinion. 

It  is  not  necessary  to  enter  in  detail  upon 
he  mass  of  evidence  given  at  the  trial, 
onsisting  largely  of  statistics,  and  of  con- 
lusions  drawn  by  skiUed  witnesses.  The 
tatistics,  and  indeed  the  facts  as  a  whole, 
rere  hardly  in  dispute ;  but,  as  iisual,  the 
killed  witnesses  arrived  at  diametrically 
>pposite  results  from  the  same  materials. 

There  are  certain  considerations  which 
lUght  to  be  borne  in  mind  in  approaching 
his  di£9cult  question. 

The  Lord  Ordinary  who  heard  the  wit- 
lesses  and  had  an  opportunity  of  following 
he  course  of  the  trial  with  a  degree  of 
ainuteness  difficult  to  attain  in  any  Court 
>f  Appeal,  thought  that  no  negligence  had 
leen  established.  This  has  great  weight 
nth  me,  especially  where  the  evidence,  as 
lere,  is  very  complicated. 

Again,  it  must  oe  borne  in  mind  that  the 
upply  of  Edinburgh  with  water  is  a 
ormidable  business.  There  are  about 
hirteen  reservoirs  which  supply  the  city, 
n  some  the  water  is  so  pure  tnat  no  fllter- 
ng  is  needed.  With  others  the  water 
equires  filtration.  Now,  the  filtering 
lower  is  limited,  and  the  obligations  to 
npply  compensation  water  are  not  confined 
o  the  Glencorse  Reservoir.  Obviously  it 
s  no  easy  task  in  these  conditions  to  deter- 
aine  in  the  event  of  a  drought  what 
ources  of  supply  should  be  drawn  upon 
md  in  what  order  and  in  what  degree. 
[Tie  difficulty  is,  of  course,  that  no  one  can 
oresee  whether  and  when  such  agents  as 
rost  and  wind  and  heavy  rain  may  come 
o  augment  any  pollution  that  may  be 
aused  by  the  depleted  condition  of  any 
•articular  reservoir,  nor  how  long  a  drought 
aay  continue.  It  is  a  proverbially  simple 
aatter  to  be  wise  after  the  event,  and  the 
lischarge  of  duties  such  as  I  have  described 
iffers  unusual  facilities  for  criticisms  of 
ingineers  who  had  responsibility  by  those 
«rho  had  none.  In  such  circumstances  I 
hink  that  those  who  impugn  the  adminis- 
ration  must  show  affirmatively  and  clearly 
hat  the  men  in  charge  of  the  administra- 
ion  ought  to  have  foreseen  what  was 
loming,  and  could  have  taken  some  speci- 
led  step  or  steps  which  would  have  averted 
t.  If  this  cannot  be  shown  the  damage 
oust  lie  where  it  faUs. 

Now,  the  pursuers  did  allege  at  the  trial, 
,nd  still  rely,  upon  particular  acts  or 
missions  on  the  part  of  the  defenders, 
onstituting,  as  they  said,  actionable  negli- 
;ence.  I  take  them  in  the  order  of  con- 
enience. 

The  first  chaise  is  that  the  defenders 
aade  a  grater  draft  on  Glencorse  in 
•roportion  to  its  capacity  than  they  did  on 
heir  other  reservoirs.  None  of  the  Judges 
ely  upon  this  contention.  The  North 
'entlands  were  in  fact  utilised  to  the  full, 
jid  Gladhouse  was  used  so  far  as  filtering 
(ower  allowed. 

The  second  chaise  is  that  the  defenders 
ailed  to  warn  the  inhabitants  of  Edinburgh 
lot  to  waste  water,  and  failed  to  restrict 


the  supply  to  Edinburgh.  It  was  said  that 
they  ought  to  have  done  in  1902  what  they 
did  in  1901,  viz.,  restrict  the  supply.  For 
six  weeks  or  thereabouts  in  the  autumn  of 
1001  the  supply  to  Edinburgh  was  restricted 
and  the  supply  to  Edinburgh  was  not  re- 
stricted from  the  end  of  September  t  o  the 
middle  of  December  in  1902,  during  the 
latter  part  of  which  time  Glencorse  Reser- 
voir was  much  depleted. 

I  am  not  satisfied,  however,  that  the 
defenders  were  guilty  of  negligence  in 
allowing  this  to  occur.  They  had  more 
water  stored  in  that  period  of  1902  than 
they  had  when  they  restricted  the  supply 
in  1901.  The  restriction  in  1901  was  due  to 
the  fact  that  the  stored  water  was  danger- 
ously low,  not  to  any  fear  for  the  riparian 
proprietors.  They  did  not  foresee  the 
consequences  in  1002.  It  was  argued  that 
what  occurred  in  1901,  when  the  water  in 
the  Glencorse  Beservoir  sank  to  96  feet  or 
more  below  the  sill  of  the  weir,  and  the 
water  became  turbid,  was  a  warning  that 
36  feet  was  a  danger  limit  below  which  it 
would  be  unsafe  to  lower  the  water.  I  do 
not  think  that  is  so.  Mr  Tait  proved  that 
in  1850,  1852,  1859,  1864,  1870,  and  1871,  the 
water  had  been  below  this  level  without 
causing  danger,  and  I  agree  with  Lord  Low 
that  it  is  impossible  to  fix  any  precise  limit 
of  safety,  as  so  much  must  depend  upon 
climatic  conditions,  which  were  exception- 
ally and  unexpectedly  unfavourable  in 
December  1902. 

The  third  complaint  was  that  the  defen- 
ders wasted  the  water  of  the  Glencorse 
Reservoir  by  discharging  too  large  a  quan- 
tity down  the  burn.  This  point  was  only 
faintly  relied  upon  in  argument,  and  it  is 
sufficient  to  say  that,  in  my  opinion,  it  was 
disproved. 

The  last  and  most  important  of  the 
charges  was  that  the  defenders  ought  to 
have  let  down  ten  or  fifteen  millions  of 
gallons  from  the  Loganlea  Reservoir  when 
the  water  of  the  Glencorse  Beservoir 
became  dangerously  low,  and  that  had 
they  done  this  the  pollution  would  have 
been  averted.  Upon  this  important  point 
of  fact  I  am  content  to  adopt,  without 
repeating,  the  luminous  reasoning  of  Lord 
Low.  It  has  not  been  answered,  and  I  do 
not  think  it  admits  of  an  answer.  If  what 
followed  could  have  been  foreseen  this  pre- 
caution might  perhaps  have  been  taKeu 
with  advantage,  though  it  appears  to  me 
doubtful  whether  it  would  have  prevented, 
and  possible  that  it  even  might  have  in- 
creased, the  contamination.  When  the 
result  of  such  a  course  is  a  matter  of  con- 
jecture, even  after  the  event,  the  failure  to 
adopt  it  at  the  time  cannot  be  regarded  as 
proof  of  negligence. 

The  only  other  matter  that  requires 
notice  is  the  contention,  strongly  urged  by 
Mr  Scott  Dickson,  that  Mr  Tait,  the  defen- 
ders' principal  en|<ineer,  acted  solely  in  the 
interests  of  the  City  of  Edinburgh,  ai.d  did 
not  so  much  as  consider  the  qufility  of  the 
water  to  be  supplied  to  the  pui-suers.  I 
think  the  fair  result  of  his  evld!ence  is  that 
he  did  not  consider  the  mill  owner  singly, 
but  did  try  to  save  the  water  in  Glencorse 
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Reservoir  as  far  as  he  could  in  intent  for 
the  benefit  of  Edinburgh,  and  in  fact  for 
the  pursuers'  benefit  also.  He  did  not  con- 
sider that  the  pursuers  were  to  be  treated 
to  the  exclusion  of  Eldinbuish,  and  therein 
I  think  he  was  right.  If  the  passage  is  to 
be  read  as  indicating  a  complete  indiffer- 
ence on  Mr  Tail's  part  to  the  pursuers' 
interests,  it  would  still  be  necessary  for 
them  to  show  that  an  administrator,  acting 
with  reasonable  care  and  skill,  ought  to 
have  taken  a  different  course.  I  think,  for 
the  reasons  already  given,  that  they  have 
failed  to  show  this. 

In  these  circumstances  I  am  of  opinion 
that  the  defenders  must  be  assoilzied. 

LoBD  Macnaghtbn— The  appellants  are 
a  body  of  public  trustees  incorporated  by 
Act  of  Parliament  and  charged  with  the 
duty  of  supplying  Edinburgh  and  the  ad- 
joining district  with  good  and  wholesome 
water.  In  this  undertaking  they  are  the 
successors  and  representatives  of  a  joint 
stoclc  company  established  many  years  ago 
to  take  over  the  city  waterworks  such  as 
they  were  then,  and  supply  a  public  want 
by  private  enterprise.  In  course  of  time, 
as  tne  population  of  Edinburgh  increased, 
and  sanitary  science  became  better  under- 
stood, the  undertakers  were  compelled  to 
acquire  all  the  available  sources  of  supplv 
in  the  neighbourhood,  large  and  small, 
wherever  they  were  to  be  found.  They 
constructed  reservoirs,  now  thirteen  in 
number,  with  filter  beds,  aqueducts,  con- 
duits, and  other  necessary  works  for  con- 
necting the  supply  with  the  city.  Differing 
in  character  and  quality,  as  well  as  in 
volume  and  capacity  of  output,  and  at  the 
same  time  subject  to  different  restrictions 
and  conditions  of  compensation,  the  waters 
under  the  control  of  the  company  and  their 
successors  had  to  be  administered  as  one 
system.  The  management  of  such  a  ser- 
vice, requiring  at  alltimes  constant  super- 
vision and  nice  adjustment,  became,  in  a 
period  of  exceptional  stress  due  to  climatic 
conditions  altogether  unprecedented,  a 
matter  of  extreme  difficulty,  however 
simple  the  problem  may  seem  in  the  view 
of  experts  untroubled  by  responsibility 
and  wise  after  the  event. 

ITie  respondents,  who  were  pursuers  in 
the  action,  are  the  owners  of  paper  mills 
known  as  Dalmore  Mill,  situated  on  the 
Glencorse  Burn,  a  tributary  of  the  river 
Esk,  and  there  they  have  long  made  paper 
of  a  superior  quality.  They  complain  that 
the  Eidinburgh  and  District  Water  Trustees, 
who  are  under  a  statutory  obligation  to 
send  down  into  the  burn  from  their  Glen- 
corse Reservoir  220  cubic  feet  of  water  per 
minute,  sent  down  during  a  period  of  about 
three  months,  commencing  at  the  end  of 
the  year  1002,  water  so  turbid  and  polluted 
as  to  be  unfit  for  the  purposes  of  their 
business.  They  sought  a  declarator  that 
in  discharging  the  prescribed  C|uantity  the 
Trustees  were  bound  to  furnish  water  of 
one  or  other  of  three  several  degi'ees  or 
standards  of  purity  which  they  specified  in 
their  summons.  'Their  case  was  that  either 
by  reason  of  the  failure  of  the  Trustees  to 


perform  this  obligation,  or  in  consequence 
of  illegal  actings  and  neglect  on  the  part 
of  the  Trustees,  loss  bad  been  sustained 
which  entitled  them  to  damages. 

There  can  be  no  doubt  that  the  water 
sent  down  from  the  Glencorse  ReservoiT 
during  the  period  in  question  'was  tnrlnd 
and  pollutea,  nor  can  there  be  any  doubt 
as  to  the  serious  injury  which  resulted  in 
consequence  to  the  business  of  the  respon- 
dents. 'The  only  question  is,  whetoer, 
under  the  circumstances,  the  millowners 
have  a  remedy  in  damages  against  the 
Trustees. 

The  Lord  Ordinary  assoilzied  the  Trustees. 
In  the  Second  Division  of  the  Court  of  Ses- 
sion, Lord  Young  dissenting,  the  interlocu- 
tor of  the  Lord  Ordinary  was  recalled,  the 
Trustees  were  found  guilty  of  n^ligence, 
and  the  damages  were  fixed  at  £2000. 

The  two  learned  Judges  of  the  Court  of 
Session  who  differed  from  the  Lord  Ordi- 
nai-y  did  not  see  their  way  to  make  a 
declaration  as  to  the  particular  standard 
or  quality  of  the  water  to  which  the  riparian 
proprietors  were  entitled.  The  Act  of 
Parliament  fixing  quantity  is  silent  as  to 
quality.  The  respondents'  claim  on  this 
head  cannot,  I  think,  be  sustained.  On  the 
other  hand,  the  appellants'  view,  as  put 
forward  at  the  trial,  was  that  if  the  fall 
quantity  was  furnished  quality  was  of  no 
moment,  and  they  argued  that  the  respon- 
dents must  be  content  with  any  liquid 
coming  from  the  reservoir,  whatever  its 
impurity  may  be.  That  claim,  I  think, 
must  fall  too.  Though  the  Act  of  Pariia- 
ment  is  silent  as  to  quality,  the  contenticMi 
of  the  appellants  pushed  to  its  logical  con- 
sequence IS,  I  think,  absurd.  In  fact,  both 
parties  put  their  case  much  too  high. 

"The  question,  as  it  seems  to  me,  is  reduced 
to  the  question  of  negligence.  If  it  can  br 
shown  that  by  reasonable  precautions- 
such  precautions  as  men  skilled  in  the 
management  of  waterworks  acting  pru- 
dently hut  not  possessing  supernatural 
fore-knowledge  might  be  expected  to  take 
-the  appellants  could  have  prevented 
injury  to  the  respondents,  they  must,  I 
think,  be  held  liable.  That  proposition 
was  not  disputed  on  the  part  of  the  appei- 
lauts.  But  they  said,  and  said  I  tnink 
rightly,  that  it  was  for  the  respondents  to 
make  out  a  case  of  negllg^ence,  and  ther 
maintained  that  negligence  on  their  pait 
was  not  proved. 

The  learned  Judges  of  the  Court  of  Ses- 
sion did  not  question  the  competence  ot 
skill  of  Mr  Tait,  who  was  the  manager  of 
the  waterworks.  In  that  respect  they  were 
kinder  than  some  of  his  professioDiJ 
brethren.  But  their  view  was  that  he 
bad  a  single  eye  to  the  interests  of  the 
Water  Trustees.  They  held  that  the  Trus- 
tees themselves  created  the  mischief  bv 
disregarding  their  obligations  to  the  luill- 
owners.  It  was  not  Mr  Tait's  fault;  he 
served  his  employers  only  too  well.  "Hiis 
point  was  pressed  at  the  bar  before  yooi 
Lordships.  And  another  point  was  made 
which  at  first  sight  seems  a  plausible  one. 
It  was  pointed  out  that  much  the  same 
difficulty  had  occurred  once  before  in  Uie 
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year  1901  at  a  time  when  the  water  in  the 
Glencorae  Reservoir  was  lowered  to  a  depth 
of  36  feet  below  the  sill  of  the  weir.  It  was 
argued  that  the  experience  of  that  time 
showed  that  38  feet  was  the  limit  of  safety 
and  that  the  Trustees  ought  not  to  have 
allowed  the  water  in  the  reservoir  to  fall 
below  that  limit  under  any  circumstances. 
It  would  have  been  better,  it  was  said,  or  at 
any  rate  more  in  accordance  with  the  in- 
tention of  Parliament,  that  the  people  of 
Edinburgh  should  have  gone  scant  or  sub- 
sisted for  a  while  as  best  they  could  on 
water  of  inferior  quality— though  it  is  only 
fair  to  add  that  in  the  opinion  of  expert 
witnesses  for  the  millowners  both  those 
alternatives  might  have  been  avoided  by 
good  management.  Although  no  doubt  in 
1901  there  was  trouble  or  the  beginning  of 
trouble  when  the  water  was  lowered  36 
feet,  yet  it  is  to  be  observed  that  on  no  less 
than  five  occasions  before  1901  the  water 
had  been  below  that  limit  without  any 
trouble  or  any  complaint. 

I  cannot  see  any  evidence  tending  to  show 
that  the  Water  Prustees  or  their  engineer 
Mr  Tait  sacrificed  the  interests  of  the  mill- 
owners  to  the  interests  of  the  inhabitants 
of  Edinburgh.  It  is  quite  true  that  Mr 
Tait  admitted  that  he  did  not  consider  the 
rights  of  the  respondents  "singly"  and  as 
distinguishedfrom  therightsof  theTruatees. 
But  wny  should  he  have  done  so  ?  As  far 
as  I  can  see  it  never  was  contemplated  that 
i  n  the  administration  of  this  system  of  water 
supply  there  would  be  any  conflict  in  interest 
between  the  wants  of  the  people  of  Edin- 
burgh and  the  millowners.  As  regards  the 
Olencorse  Bum  the  scheme  was  that  one 
large  reservoir,  which  was  afterwards 
supplemented  by  Loganlea,  should  be  con- 
structed, and  that  out  of  it  thei-e  should  be 
taken  in  due  course  of  administration  a 
supply  for  Edinburgh  and  compensation 
for  the  millowners.  It  seems  to  nave  been 
assumed  that  what  was  good  enough  for 
the  one  purpose  would  be  good  enough  for 
the  other.  So  long  as  the  undertakers 
poured  into  the  bum  the  prescribed  quan- 
tity of  water  minute  by  minute  the  con- 
tents of  the  reservoir  remained  theirs  and 
at  their  disposal.  If  the  supply  to  the  burn 
fell  short  tne  riparian  proprietors  were  to 
have  their  remedy  by  application  to  the 
Sheriff.  It  seems  to  me  tnat  this  state  of 
things,  artificial  as  it  was  and  due  to  statu- 
tory provisions,  is  not  controlled  or  qualified 
by  any  condition  of  preference  or  priority 
to  be  found  in  the  language  of  any  of  the 
Acts  of  Parliament,  or  to  be  evolved  from  a 
consideration  of  the  original  or  natural 
rights  of  lower  riparian  proprietors.  But 
this  conclusion  does  not  of  course  absolve 
the  Water  Trustees  from  the  consequence  of 
negligence  in  the  performance  of  their 
statutory  duties. 

I  cannot  help  thinking  that  in  condemn- 
ing the  administration  of  the  Trustees  the 
learned  Judges  of  the  Court  of  Session  were 
influenced  perhaps  unconsciously  by  the 
extravagant  argument  advanced  on  behalf 
of  the  Trustees  that  quality  as  regards  com- 
pensation to  the  millowners  was  of  no 
moment   whatever,    an    argument   which 


some  of  the  expert  witnesses  on  behalf  of 
the  Trustees,  who  were  certainly  not  ex- 
perts in  law,  were  only  too  ready  under 
skilful  cross-examination  to  adopt  and 
develop. 

The  real  question,  however,  is  not  what 
Mr  Tait  said  in  cross-examination,  or  what 
any  expert  witness  may  have  laid  down  as 
the  law.  The  question  is,  what  did  the 
Trustees  actually  do?  Was  their  conduct 
wrong  under  the  circumstances?  There, 
no  doubt,  there  is  a  direct  conflict  of  opinion 
between  civil  engineers  of  the  highest  posi- 
tion in  their  profession— a  circumstance 
which  of  itself  I  think  shows  what  a  very 
difficult  task  was  imposed  upon  those  who 
had  to  administer  the  trust. 

The  flrst  and  one  of  the  principal  wit- 
nesses on  behalf  of  the  millowners  was  Mr 
Carter.  He  visited  the  spot  on  the  24th 
December  1902wheu  theraischief  had  begun. 
He  had  no  doubt  that  those  in  charge  must 
have  been  to  blame.  "There  is  nothing" 
he  says  "  that  could  not  have  been  prevented 
here  with  ordinary  care.  .  .  ."  The  action 
of  the  Trustees  "m  filling  up  Loganlea  at 
the  very  time  they  were  depleting  Glen- 
corse  was  quito  indefensible."  But  then  he 
admitted  that  he  never  had  in  his  own 
hands  the  administration  of  a  water  supply 
system — an  admission  which,  as  it  seems  to 
me,  detracts  something  from  the  weight  of 
his  evidence.  Mr  Wilson,  the  next  witness, 
was  in  Mr  Carter's  employment,  but  he 
adds  nothing  I  think  to  what  Mr  Carter 
said.  He  only  made  one  visit  to  the  place. 
Then  there  is  the  evidence  of  Mr  Deacon, 
whose  eminence  as  a  civil  engineer  is 
beyond  question.  He  projected  theVyrnwy 
scheme  for  the  supply  of  Liverpool,  which 
took  11  years  to  cairy  out.  For  six  years 
he  acted  as  engineer-in-chief  of  that  great 
work.  He  maintained  stoutly,  with  all  the 
zeal  of  an  original  inventor,  tiie  theory  of  a 
special  danger  limit.  He  was  quite  positive 
on  that  point.  It  was  absolutely  necessary 
he  said  to  avoid  going  below  that  limit. 
But  there  was  another  matter  on  which  he 
was  equally  positive.  He  would  not  have 
allowed  the  water  under  any  circumstances 
to  reach  the  danger  limit,  but  if  the 
danger  limit  had  been  reached  he  would 
have  gone  on  filtering  the  water  as  was 
beg^n  for  the  pursuers.  "You  could  easily 
do  it,"  he  said.  His  reason  for  being  so 
positive  on  that  head  was  that  when  he 
saw  the  filters  a  few  days  before  the  trial— 
when  the  water  was  clean,  long  after  the 
critical  period  had  passed — they  were  not 
working  to  half  their  capacity.  Now,  if 
there  is  anything  clear  upon  the  evidence 
it  is  that  it  was  impossible  for  the  Trustees 
during  the  period  of  disturbance  to  filter 
the  Glencorse  water  for  Edinburgh  and  at 
the  same  time  to  filter  water  for  the  mill- 
owners. 

The  filtration  theory  was  finally  exploded 
by  Mr  Bennett,  the  fourth  and  last  of  the 
expert  witnesses  for  the  pursuers.  In 
answer  to  the  Court  he  said  there  was  a 
flow  over  the  waste  weir  on  the  27th  Janu- 
ary 1908.  "It  continued  flowing  over  the 
weir,"  he  said,  "  till  the  expiry  of  the  three 
months  complained  of."    "All  that  over- 
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flow,"  he  added,  "would  go  down  the  burn. 
After  it  overflowed  there  are  no  appliances 
which  would  purify  it  going  down  to  the 
mills  by  filtration. 

Of  course  if  the  Trustees  could  without 
difficulty  have  filtered  the  water,  for  the 
millowners  the  omission  of  so  obvious  an 
expedient  would  at  once  have  convicted 
them  of  negligence.  But  Mr  Deacon's  view 
about  filtering  the  water  was  so  q^uestion- 
able  that  it  was  not  put  forward  m  argu- 
ment before  this  House,  nor,  as  far  as  would 
appear,  in  either  of  the  Courts  below.  It  Is 
not  alluded  to  in  any  of  the  judgments. 
And  I  must  say,  speaking  for  myself,  it 
seems  to  me  that  if  Mr  Deacon  is  wrong 
about  the  filtering,  which  was  a  matter 
capable  of  ascertainment,  it  may  be  permis- 
sible to  doubt  his  infallibility  as  regards  a 
danger  limit,  which,  after  all,  is  a  matter  of 
theory  and  speculation. 

On  the  other  hand  Mr  Tait  thought  the 
notion  of  a  danger  limit  "absurd."  Mr 
Hill  thought  it  "an  assumption"  to  say 
that  38  feet  was  the  level  ut  which  danger 
began.  "  To  fix  38  feet  and  call  it  a  danger 
limit,"  said  Mr  Blyth,  who  was  "intimately 
acquainted  with  the  Glencorse  and  Logan- 
lea  reservoirs,"  "is,  to  my  mind,  a  purely 
imaginary  figure."  Mr  Stevenson,  another 
witness  for  the  defenders,  a  gentleman  of 
great  experience  in  connection  with  water 
questions,  said  he  did  not  understand  "  this 
point  of  danger."  He  attributed  what 
occurred  to  wind  and  rain.  The  rain  he 
thought  the  most  important  factor  in  the 
disturbance,  the  wind  next,  and  the  frost 
next. 

The  year  1902  was  a  year  of  exceptional 
drought.  The  total  rainfall  was  27*25 
inches.  So  far  as  records  go  there  is  no 
year  in  which  the  rainfall  was  so  low,  ex- 
cept the  year  1812,  when  the  total  rainfall 
was  25'fi7o.  The  drought  was  followed  by 
frost  and  thaw,  and  then  by  wind  and  rain 
of  exceptional  violence.  "There  was  not  a 
single  calm  day,"  says  Mr  Stevenson,  "  be- 
tween the  12th  of  December  1902  and  the 
7th  of  March  1903,  .  .  .  there  was  a  succes- 
sion of  southerly  and  south-westerly  gales 
of  unusual  violence  .  .  .  they  were  recur- 
rent and  continuous."  "  Having  regard  to 
the  climatic  conditions  that  existed  during 
the  period  in  question  I  cannot  see,"  said 
Mr  Stevenson,  "  there  was  any  mismanage- 
ment of  the  reservoir.  I  think  it  was  pro- 
perly managed."  "  I  think,"  said  Mr  Man- 
sergh,  "Mr  Tait  was  justified  in  keeping  up 
the  water  in  Loganlea.  He  did  not  know 
when  the  rain  was  coming  or  the  T\ind 
either." 

In  this  conflict  of  opinion,  happily,  your 
Lordships  have  not  to  determine  how  the 
reservoirs  ou^ht  to  have  been  managed  or 
how  the  admmistration  of  the  water  supply 
for  Edinburgh  ought  to  have  been  con- 
ducted, or  to  determine  whether  some 
different  course  mi^ht  not  perhaps  have 
been  better  if  Mr  Tait  had  only  known  be- 
forehand the  exact  duration  of  the  drought, 
the  length  of  the  rainy  season,  the  violence 
and  direction  of  the  wind,  and  all  those 
other  matters,  now  past  history,  which 
enable   some  of   the  expert  witnesses    to 


speak  with  such  admirable  confidence,  llie 
simple  question  is.  Have  the  pursuers 
proved  a  case  of  negligence  against  the 
Water  Trustees  ?  I  do  not  think  Ubiej  have. 
I  adopt  the  judgment  of  the  Lord.  Ordinary, 
with  whose  very  careful  opinion  I  concur, 

I  think  the  appeal  ought  to  be  allowed 
and  the  judgment  of  the  Lord  Ordinaiy 
restored. 

Lord  Davbt— I  express  my  opinion  in 
this  case  with  some  di£Qdence  on  account 
as  well  of  the  intrinsic  difficulty  of  it  as  of 
the  difference  of  opinion  both  in  the  Courts 
below  and  in  this  House.  The  point  for 
decision  is  whether  the  appellants  ar^  liaMe 
to  the  respondents  for  the  damage  suffered 
by  the  latter  in  their  business  by  reason  of 
the  turbid  condition  of  the  water  flowing 
from  the  Glencorse  Reservoir  in  the  winter 
of  IQOM. 

Now,  the  general  proposition  of  law  is 
not  in  dispute.  It  was  thus  stated  by  Lord 
Blackburn  in  this  House  in  a  passage  wluch 
has  frequently  been  cited — "  No  action  wiH 
lie  for  doiug_  tnat  which  the  Legislature  ha« 
authorised,  if  it  he  done  without  negligence, 
although  it  does  occasion  damages  to  any- 
one, but  an  action  does  lie  for  doing  that 
which  the  Legislature  has  authorised  if  it  be 
done  negligently.  And  I  think  that  if  by 
a  reasonable  exercise  of  the  powers,  either 
given  by  statute  to  the  promoters  or  which 
they  have  at  common  law,  the  damage 
could  be  prevented,  it  is  within  this  nur 
'negligence'  not  to  make  such  reasonable 
exercise  of  their  powers" — Geddis  v.  Pro- 
prietors of  Bann  Reservoir  (3  A.C.  430.  at  f. 
455).  The  respondents  must  therefore  show 
that  the  appellants  either  by  conimissioo 
or  omission  have  failed  in  the  performance 
of  some  duty  which  they  owe  to  the  respon- 
dents either  by  statute  or  common  law. 
The  conclusions  of  the  summons  are  plain 
enough.  The  respondents  thereby  ask  far 
declarator  of  their  title  to  water  in  a  state 
of  purity,  measured  by  three  alternative 
standaras,  and  for  an  interdict  founded  on 
such  declarator,  and  damages  for  infringe- 
ment of  their  rights.  The  learned  Judges 
who  formed  the  majority  in  the  Inner 
House,  however,  agreed  with  the  Lonl 
Ordinary  and  with  Lord  Young  in  their 
inability  to  make  any  such  declarator.  And 
the  learned  counsel  for  the  resp>ondebt8  in 
this  House  did  not  maintain  their  right  to 
it.  In  other  -words,  they  declined  to  con- 
descend on  any  definite  standard  or  test  of 
purity  in  the  water  to  which  the  respon- 
dents are  entitled.  I  do  not  dwell  on  this 
circumstance  as  a  mere  pleading  objectioa 
but  because  it  illustrates  the  indefinite  and 
(as  I  think)  untenable  character  of  the  claim 
which  is  made.  It  is  said  that  the  appel- 
lants managed  their  reservoirs  solely  in  the 
interest  of  the  inhabitants  of  Eidinburgfa. 
without  regard  to  the  interests  of  tbe  re- 
spondents. It  is  not  pretended  that  there 
is  any  express  condition  binding  the  appel- 
lants to  deliver  water  of  a  particular  punty, 
but  the  plaintifiTs  case,  as  stated  by  Lord 
Kyllachy,  is  that  there  is  an  impliea  condi- 
tion binding  on  the  defenders,  "that  it  shall 
be  at  least  as  free  from  injurious  impurities 
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as  is  compatible  with  the  existence  and  use 
of  the  reservoir,  that  is  to  say,  with  its 
existence  and  use  managed  fairly  and 
reasonably,  and  with  due  regard  not 
merely  to  the  interests  of  Edinburgh  but 
also  (co-ordinately  if  not  primarily)  with 
regard  to"  the  interests  of  the  respondents. 
It  is  apparent  that  in  this  passage  which 
I  have  quoted  from  his  judgment  the 
learned  Judge  was  not  referring  to  any 
common  law  liability  of  the  appellants 
arising  out  of  negligence  in  the  use  of  their 
statutory  powers,  but  to  some  special  re- 
gard whicn  it  is  alleged  the  appellants 
are  bound  by  their  statutes  to  pay  to  the 
interests  of  the  respondents.  It  is  neces- 
sary, therefore,  to  inquire  what  obligations 
towards  the  respondents  their  statutes  have 
imposed  upon  the  appellants,  or  (in  other 
words)  what  interests  of  the  respondents 
the  appellants  are  bound  by  their  statutes 
to  have  regard  to  in  performing  their 
duties. 

The  statutorv  relations  between  the  pre- 
decessors of  tne  appellants  and  the  mill- 
owners  with  regard  to  the  supply  of  water 
commenced  in  1819.  The  arrangement 
made  by  the  statute  of  that  year  has  been 
altered  from  time  to  time,  and  the  enact- 
ment by  which  the  present  relations  of  the 
parties  are  regulated  is  to  be  found  in  sec- 
tion 86  of  the  Act  of  1856.  The  appellants 
are  thereby  bound  to  allow  to  flow  through 
the  gauge  on  the  Glen  corse  Burn  near  the 
Crawley  Cistern  220  cubic  feet  of  water  per 
minute  for  ever  thereafter,  as  a  full  com- 
pensation for  the  right  conferred  on  the 
company  to  stop,  dam  up,  store,  and  use 
the  whole  of  the  waters  draining  by  the 
Glencorse  Burn  and  its  tributaries  above 
the  Crawley  Cistern.  And  provision  is 
made  in  evjent  of  the  Glencorse  Reservoir 
and  the  Loganlea  Beservoir  proving  inade- 
quate to  afford  the  required  quantities  of 
water,  for  the  burn  and  Crawley  Spring  to 
be  turned  into  their  original  channel,  and 
to  continue  to  flow  therein  and  through 
the  gauge  for  the  use  of  the  millowners. 
The  only  provision  as  to  the  qualitv  of  the 
water  is  contained  in  section  ^  of  the  same 
statute,  whereby  the  appellants  are  prohi- 
bited from  cleansing  their  filter  beds  by 
flushing  or  sending  the  impurities  therein 
collected  down  the  bum. 

It  may  be  that  the  millowners  thought 
chiefly  of  the  use  of  the  water  for  the  pur- 
pose of  power,  or  they  were  satisfied  that 
the  water  stored  in  the  reservoir  and  pass- 
ing thence  by  the  Glencorse  Bum  to  the 
gauge  would  be  of  at  least  as  good  quality 
as  the  water  flowing  in  the  burn  in  its 
natural  state.  But  whatever  the  reason 
naay  have  been,  the  millowners  appear  not 
to  have  made  any  stipulation  (other  than 
that  as  to  the  cleansing  of  the  filter  beds) 
respecting  the  quality  of  the  water,  or  if 
they  made  any  they  did  not  succeed  in 
inducing  the  Legislature  to  insert  it  in  the 
Act.  I  am  therefore  of  opinion  that  no 
duty  is  imposed  by  their  statutes  on  the 
appellants  towards  the  respondents  respect- 
ing the  quality  of  the  water  (excent,  of 
course,  as  to  the  cleansing  of  the  ftlter-oeds), 
and  T  can  see  no  sufficient  grounds  from 
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which  such  a  duty  can  be  implied.  In 
short,  the  appellants  are  bound  to  supply 
from  the  Glencorse  Reservoir  the  stipulated 
quantity  at  the  gauge,  and  they  have  the 
right  to  use  all  the  rest  of  the  water  for  the 
purpose  of  supplying  the  city  of  Edinburgh. 

I  cannot  therefore  ag^ee  with  the  judg- 
ment of  Lord  KvUachy,  whose  judgment 
appears  to  me  to  be  founded  exclusively  on 
a  failure  by  the  appellants  to  perform  to 
the  respondents  their  statutory  obligation. 
For  I  understand  the  learned  Judge  to  have 
been  of  opinion  that  there  is  no  room,  pro- 
perly speaking,  for  any  question  of  alleged 
negligent  exercise  of  statutory  powers. 

On  the  other  hand,  I  understand  the 
Lord  Justice-Clerk  to  have  found  that  the 
appellants  were  guilty  of  negligence  in  the 
use  of  their  statutory  powers,  and  thereby 
came  under  a  common  law  liability  for 
damages  to  the  respondents.  And  I  think 
this  was  the  most  formidable  way  of  putting 
the  case  against  the  appellants. 

I  will  not  trouble  you  by  a  discussion  of 
the  matters  in  respect  to  which  the  appel- 
lants are  said  to  have  been  negligent.  They 
have  been  fully  stated  and  discussed  by  the 
Lord  Chancellor,  and  the  evidence  by  which 
the  charge  is  supported  has  been  analysed 
with  great  care  by  the  Lord  Ordinary  and 

Four  Lordships  who  have  preceded  me,  and 
a^ee  in  the  result  at  which  they  have 
arrived.  I  desire  only  to  make  one  brief 
observation  on  what  I  think  is  the  chief 
item  in  the  charge  of  negligence.  It  is 
said  that  the  appellants  ought  nut  to  have 
allowed  the  water  to  fall  so  low  as  it  did  in 
the  Glencorse  Reservoir,  and  ought  to  have 
drawn  water  off  from  the  Loganlea  Reser- 
voir to  replenish  it.  The  expert  witnesses 
called  by  the  respondents  are,  I  doubt  not, 
gentlemen  of  the  nighest  professional  emin- 
ence and  entitled  to  speak  with  weight  and 
authority  on  this  su eject.  But  aiter  all 
they  were  speaking  tifter  the  event  and 
were  expressing  only  their  own  opinions  as 
to  what  Mr  Tait  ought  to  have  done  or  not 
to  have  done  under  the  circumstances.  On 
the  other  hand  the  appellants  were  charged 
with  the  anxious  duty  of  supplying  the  city 
of  Edinburgh  with  pure  water  at  a  time  of 
prolonged  drought,  such  as  had  not  been 
known  since  the  year  1842.  Their  engineer 
did  not  know  when  the  drought  might  end, 
or  by  what  climatic  conditions  it  might  be 
succeeded,  and  he  was  responsible  for  taking 
such  measures  as  would  in  his  judgment 
beat  secure  the  maintenance  of  the  supply 
to  the  city  come  what  might.  All  ques- 
tions as  to  which  source  of  supply  they 
should  draw  from,  or  which  reservoir  they 
should  deplete,  or  in  which  they  should  store 
the  water,  and  the  like,  are  within  the  pro- 
vince of  the  apjiellants  acting  on  the  advice 
of  their  responsible  engineer.  And  I  should 
be  extremely  slow  to  impute  negligence  to 
the  appellants  acting  homx  fide  in  the  per- 
formance of  their  duties,  even  if  I  thought 
(which  I  am  not  convinced  of)  that  the 
judgment  of  other  gentlemen  was  more 
sound  than  that  of  their  own  professional 
adviser. 

I  am  of  opinion  that  the  appeal  should  be 
allowed. 


vo.  uv. 
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Lord  Jambs  of  Hbbefobd— In  this  case 
the  pursuers  are  an  incorporated  flrni  of 
papermakers.  Since  1835  paper  mills  had 
Deen  worked  by  the  flrni,  their  works  being 
situated  on  the  Glencorse  Burn,  the  water 
of  which  was  used  in  the  manufacture  of 
papers  at  the  pursuers'  mill .  The  defenders 
are  a  water  company  having  in  view  the 
meritorious  object  of  supplying  the  citizens 
of  Edinburgh  with  water.  Various  Acts  of 
Parliament  conferred  powers  on  the  de- 
fenders' company,  but  the  19  and  20  Vict.  c. 
^,  sec.  85,  conbiins  the  provisions  most 
materially  affecting  the  questions  sub- 
mitted to  your  Lordships  for  decision. 
The  general  effect  of  this  enactment  is  to 
confer  benefits  and  impose  obligations  upon 
the  defenders'  company.  Power  was  con- 
ferred to  appropriate  certain  flowing  water 
to  the  objects  they  had  in  view,  but  the 
rights  of  riparian  owners  and  millowners 
who  had  previously  enjoyed  the  use  of  this 
water  had  to  be  protected  and  provisions 
for  that  purpose  were  inserted  in  the  Act. 
A  quantity  of  water  representing  a  flow  of 
220  cubic  feet  per  minute  had  to  flow  through 
a  certain  gauge  on  its  way  down  stream  to 
the  millownei'S  including  the  pursuers  "as 
a  full  compensation  for  tne  rights  conferred 
upon  the  company  to  stop,  store,  and  use 
the  waters  draining  into  the  Glencorse 
Burn." 

The  waters  so  passed  through  the  gauge 
mingled  with  pure  spring  water  were  used 
by  the  pursuers  in  the  manufacture  of  a 
class  of  paper  which  required  the  employ- 
ment of  pure  water.  Such  water  had  oeen 
used  before  and  after  the  passing  of  the  19 
and  20  Vict.  Save  on  one  or  two  excep- 
tional occasions  no  complaint  was  made  as 
to  the  quality  of  the  water  passing  from 
the  reservoirs  constructed  under  the  Act 
through  the  gauge  until  the  year  1902. 
But  on  Deceniber  12,  1902,  the  water  flow- 
ing down  the  Glencorse  Burn  to  the  pur- 
suers' mill  was  contaminated  with  silt  and 
was  unflt  to  be  used  for  the  purpose  of 
paper  making  and  so  continued  for  several 
weeks.  The  cause  of  the  foul  condition  of 
the  water  seems  to  have  been  the  existence 
of  large  quantities  of  silt  and  sand  in  the 
Glencorse  reservoirs,  and  this  silt  and  sand 
in  consequence  of  the  lowness  of  the  water 
became  mixed  with  it  and  so  occasioned 
the  foulness  and  impurity  complained  of. 
Now  there  are  apparently  two  questions 
that  have  necessarily  to  be  determined. 
First,  what  was  the  obligation  imposed 
upon  the  defenders  in  respect  of  the  denvery 
ot  the  compensation  water ;  and  secondly, 
have  the  conditions  of  such  obligation  been 
fulfilled. 

As  to  the  quantitjr  of  the  compensation 
water  no  question  arises,  and  substantially 
the  question  of  the  quality  of  the  water  to 
be  supplied  is  the  one  that  must  determine 
the  rights  of  the  parties  to  this  suit. 

The  pursuers'  allegation  is  that  the  obliga- 
tion imposed  on  the  defenders  by  the  19 
and  20  Vict,  was  to  deliver  water  of  a 
quality  fit  for  use  by  the  pursuers  as  paper 
makers  or  fit  for  what  is  termed  primai-y 
use.  They  say  that  the  water  to  be  de- 
livered under  the  statute  was  intended  to 


compensate  them  for  the  abstraction  of 
water  hitherto  employed  by  them  in  paper 
making.  No  actual  compensation  is  found 
in  the  delivery  of  foul  water  mixed  with 
silt  in  such  quantities  that  it  is  unfit  to  be 
consumed  or  used  in  the  manufacture  of 
paper. 

On  the  other  hand  the  defenders'  case  is 
that  no  duty  was  cast  upon  them  in  respect 
of  the  quality  of  the  water  supplied,  so  that 
if  ^  cubic  feet  of  water  frtjm  tne  reservoirs 
passes  through  the  ^uges  to  the  stream 
below  during  each  minute  the  obligation  is 
fulfilled,  be  tne  quality  of  the  water  what  it 
may. 

Now  the  difficulty  of  determining  this 
broad  question  is  certainly  g^reat.  lie 
statutes  are  silent  on  the  subject  of  quality 
and  their  intention  must  be  found  from  the 
general  effects  of  the  enactments.  It  cer- 
bainly  was  intended  that  the  water  passed 
through  the  gauge  should  compensate  the 
pursuers  for  the  water  rights  they  had  pre- 
viously enjoyed.  I  cannot  suppose  that  the 
Legislature  intended,  even  for  the  purpose 
of  sending  the  supply  of  good  water  to  the 
citizens  of  Eldinburgn,  to  deprive  t^e  pur- 
suers of  an  enjoyment  which  amounted  to 
a  right  of  property. 

It  may  be  that  the  obligation  is  not  abso- 
lutely positive  in  its  character.  Eixcuse  for 
the  non-performance  of  it  might  be  sug- 
gested. For  instance,  if  the  water  became 
foul  from  causes  beyond  the  control  of  the 
defenders,  they  may  say  we  have  done  our 
best,  it  was  impossible  for  us  to  deliver 

gure  water,  and  we  are  not  liable  for  not 
aving  accomplished  the  impossible. 
Regarding  the  obligation  to  deliver  reason- 
ably pure  water  as  primarily  binding,  it 
seems  to  me  that  if  relief  from  it  is  to  be  ob- 
tained by  showing  excuse  for  non-perfonn- 
ance,  the  burthen  of  clearly  estaUishing 
such  excuse  must  be  borne  by  the  defenders. 
But  they  do  not  so  shape  their  case.  Their 
view  is  that  no  duty  was  cast  upon  them  to 
see  to  the  purity  of  the  water.  In  tbeir 
answer  to  toe  11th  condescendence  the  de- 
fenders say  that  "they  refuse  to  retxwnise 
any  responsibility  for  the  quality  of  the 
compensation  water." 

Mr  Tait,  the  engineer  of  the  defenders' 
company,  in  giving  evidence,  supported 
this  contention.  When  he  was  asked  od 
cross-examination—"  Is  it,  or  is  it  not,  your 
view  that  you  had  to  attend  to  the  quality 
of  water  leaving  Glencorse  Reservoir  and 
passing  down  as  compensation  to  the  pur^ 
suers?  he  replied — "No,  because  I  simply 
discharged  the  water  which  was  at  my  ois- 
posal  in  Glencorse  Reservoir." 

The  result  of  this  conduct  was  that  Edin- 
burgh obtained  pure  and  the  pursuers  foul 
water.  Much  evidence  was  g^ven  at  the 
trial  to  show  that  the  cause  of  the  impurity 
was  clearly  traceable  and  could  have  bcsen 
avoided.  The  deduction  I  draw  from  sudi 
evidence  is  favourable  to  the  pursuers,  bot 
I  am  very  clearly  of  opinion  that  the  defen- 
ders have  failed  to  establish  that  they  did 
their  best  to  avert  the  impurity  of  the  com- 
pensation water.  They  did  nothing  to 
avert  the  impurity,  because  they  thou^t 
it  was  not  their  business  to  do  so,  and 
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therefore  impure  'water  in  relation  to  com- 
pensation was  to  them  the  same  as  if  it  had 
been  pure. 

The  Lord  Ordinary  dealt  with  the  ca«e  as 
if  it  were  one  of  alleged  negligence,  without 
proof  of  which  the  pursuers  could  not  suc- 
ceed, and  he  further  held  that  such  negli- 
gence had  not  been  established.  As  I  have 
jaid,  I  do  not  think  that  the  pursuers'  case 
□eed  be  based  on  negligence.  The  view  ex- 
pressed by  Lord  Kyllachy  sets  forth  very 
slearly  the  nature  of  the  duty  cast  upon 
the  defenders  and  the  reason  for  saying 
bhey  had  not  fulfilled  it. 

I  also  agree  that  the  delivery  of  polluted 
water  was  not  protected  bj^  the  provisions 
>f  the  statutes.  The  principles  laid  down 
in  the  cases  of  which  BraricL  v.  HamTner- 
itnith  Railroay  is  one  of  the  earliest  and 
aaost  prominent  do  not  apply  to  the  present 
Issues,  lliose  cases  hold  that  a  statute 
authorising  the  execution  of  certain  works 
ivhich  would  constitute  a  cause  of  action  if 
aot  so  authorised,  protects  anyone  not  act- 
ing negligently  from  liability  for  injury 
»u8ed  Dv  the  execution  of  the  authorised 
Bvorks.  But  here  the  action  is  so  framed 
l^hat  the  defenders  need  not  be  treated  as 
tort  feasors  in  the  execution  of  statutory 
powers.  The  allegation  that  a  statutory 
luty  has  been  imposed  and  has  not  been 
fulfilled,  removes  this  case  from  the  appli- 
»tion  of  the  principle  of  the  cases  I  have 
referred  to. 

Accepting  as  I  do  the  judgments  delivered 
by  the  drd  Justice-OIerk  and  Lord 
Kyllachy,  I  submit  to  your  Lordships  that 
nich  judgments  should  be  afQrmed. 

Lord  Robertson— In  my  opinion  the 
judgment  appealed  against  is  right.  I 
idopt  entirely  the  reasoning  of  Lord 
Kyllachy ;  and  I  shall  onlj  state  in  a  few 
yords  of  my  own  the  considerations  which 
[  find  decisive. 

I  hold  that  the  appellants  were  bound  to 
idminister  the  Glencorse  Reservoir  and  the 
Lioganlea  Reservoir  in  the  interest  primarily 
>f  the  respondents,  with  a  view  to  their 
•eceiving  water  suitable  for  primary  pur- 
roses  to  the  amount  specified  in  the  Act 
if  1856.  That  during  the  period  com- 
>lained  of  they  did  not  administer  those 
'eservoirs  in  that  interest  and  with  that 
'iew  is  proved  on  two  pages  of  their 
>wn  engineer's  evidence,  for,  speaking  of 
he  time  during  which  the  water  was 
(alpably  bad,  and  getting  worse,  he  says 
hat  in  nis  view  he  had  not  "  specifically  to 
leal  with  the  quality,"  and  that  he  did  not 
•ring  before  the  appellants  any  question  of 
he  pollution  of  tne  respondents'  water. 
liis  being  so,  it  is  not  surprising  if,  no 
iains  being  taken,  the  respondents'  inter- 
sts  suffered.  They  did  suffer,  and,  in  my 
ipinion,  it  is  clearly  proved  that  if  the 
joganlea  Reservoir  had  been  used  with  a 
■iew  to  the  respondents'  supply  as  one  of 
he  piirposes  of  administration,  the  results 
low  complained  of  would  not  have  occurred, 
rhile  nobody  else  would  have  been  the 
roTse.  In  law  it  follows  that  the  appel- 
anta  are  liable. 

To  me  it  appears  paradoxical  to  speak  as 


if  you  provide  compensation  for  clean 
water  by  giving  dirty  water.  I  do  not,  of 
course,  suggest  that  the  appellants  are 
under  a  g^iarantee  that  the  220  cubic  feet 
shall  be  of  any  given  quality,  or  even  shall 
be  up  to  the  standard  of  the  old  Olencorse 
Burn.  The  theory  of  the  statutes  is  that 
the  water  of  the  reservoirs  which  the 
undertakers  proposed  to  construct,  and 
have  constructed,  will  serve  the  same 
purposes  as  did  the  water  of  the  Glencorse 
Burn.  But  once  you  get  into  the  region  of 
artificial  works,  it  is  impossible  to  escape 
from  the  ideaa  of  control  and  administra- 
tion. Now,  the  Lord  Ordinary  has  dealt 
upon  some  of  the  risks  to  purity  which  are 
necessarily  incident  to  any  reservoir  and  to 
this  reservoir.  But  the  appellants  were 
distinctly  apprised  by  the  Legislature  that 
the  primary  purpose  of  both  these  reser- 
voirs was  the  compensation  of  the  respon- 
dents (see  sections  38  and  44  of  the  Act  of 
1819,  and  section  85  of  the  Act  of  1866},  and 
they  had  a  free  hand  in  the  construction  of 
the  reservoirs.  (The  only  external  check 
on  their  plans  and  methods  was  that  the 
emt)ankment  must  be  safe  against  bursting. 
See  sections  47,  48,  and  49  of  the  Act  of 
1819.)  Accordingly,  if,  as  turned  out  to  be 
the  case,  these  reservoirs,  like  most  if  not 
all  reservoirs,  required  watching  lest  the 
water  should  become  foul — watching  was 
the  appellants'  duty  to  the  respondents. 
Now  or  watching  in  this  regard  there  was 
none.  There  was  therefore  neglect  of  a 
duty  owed  to  the  respondents,  this  neglect 
arising  not  from  carelessness  or  inefficiency 
on  the  part  of  the  officers  in  charge,  but 
from  a  misconception  on  the  part  of  the 
appellants  as  to  their  relations  to  the  re- 
spondents in  the  important  matter  of  the 
quality  of  the  water.  But  not  the  less 
does  this  neglect  present  a  clear  ground  of 
legal  liability. 

Lord  Chancellor  —  My  noble  and 
learned  friend  Lord  Atkinson  unfortun- 
ately is  unable  to  be  present  this  morning, 
but  his  conclusions  are  the  same  as  those 
of  the  majority  of  your  Lordships. 

Their  Lordships  sustained  the  appeal 
with  expenses  and  restored  the  interlocutor 
of  the  Lord  Ordinary. 

Counsel  for  the  Appellants— Cripps,  K.C. 
—  Clyde,    K.C  — Cooper,    K.C.     Agents—' 
Millar,    Robson,  &   M'Lean,  "W.S.,    Edin- 
burgh—A. &  W.  Beveridge,  Westminster. 

Counsel  for  the  Respondents  —  Scott 
Dickson,  K.C.— Blackburn.  Agents— Mac- 
Andrew,  Wright,  &  Murray,  W.S.,  Edin- 
burgh—Batten, Proffltt,  &  Scott,  West- 
minster. 
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Tutiday,  May  15. 

(Before  the  Lord  Chaacellor  (Loreburn), 
and  Lords  Davey,  James  of  Hereford, 
Robertson,  and  Atkinson.) 

CROSSAN  V.  CALEDON  SHIPBUILD- 
ING AND  ENGINEERING  COM- 
PANY, LIMITED. 

(In  the  Coui-t  of  Session  March  18, 1006.) 

MiarepresentatioTV— Essential  Error— Con- 
tract—Discharge — Master  and  Servant — 
Workmen's  (Aympenaation  Act  1807  (60 
and  61  Vict.  cap.  37). 

A  workman  who  had  been  injured 
and  was  in  receipt  of  compensation 
under  the  Workmen's  Compensation 
Act  1807  with  a  registered  agreement, 
received  a  call  from  an  officer  of  the 
Insurance  Company  which  was  paying 
the  compensation.  The  officer  desired 
to  obtain  a  final  discharge,  and  in  the 
course  of  the  conversation  with  the 
workman,  who  was  still  very  weak, 
referred  to  the  recent  report  of  their 
medical  man  on  an  examination  as 
suggesting  that  the  workman  would  be 
weir  again  in  some  months.  He  did 
not  read  the  report  or  give  it  to  the 
workman  to  read.  As  matter  of  fact 
the  report  stated  that  the  probable 
duration  of  disability  would  oe  some 
months,  but  that  progress  had  been  so 
slow  no  prediction  could  be  made.  The 
workman  granted  a  discharge  on  what 
were,  inasmuch  as  he  did  not  recover, 
very  favourable  terms  for  the  Insur- 
ance Company,  and  subsequently 
brought  a  reduction  on  the  ground  of 
misrepresentation  and  essential  error. 

Held  that  there  had  been  misrepre- 
sentation inducing  to  the  gpranting  of 
the  discharge,  and  that  the  discharge 
must  be  reduced. 
On  28th  April  190i  Peter  Sangster  Crossan, 
rivetter,  Kinghom,  brought  an  action 
a«ainst  the  Caledon  Shipbuilding  and 
Engineering  Company,  Limited,  Dundee, 
in  which  he  sought  to  have  reduced  a 
receipt  and  discharge  granted  by  him  on 
4th  September  1903,  whereby  for  the  sum 
of  £20  he  had  discharged  all  claims  com- 
5)etent  to  him  against  the  defenders  under 
the  Workmen's  Compensation  Act  1807,  or 
otherwise,  in  respect  of  injuries  sustained 
on  20th  December  1902. 

Crossan  had  been  in  the  defenders' 
employment,  had  been  injured  by  an  acci- 
dent, and  had  been  paid  compensation  at 
the  rate  of  18s.  per  week  under  a  minute  of 
agreement  recorded  in  the  Sheriff  Court 
Books  of  Fife.  While  still  very  weak  he 
was  one  day  called  upon  by  an  officer  of  the 
Insurance  Company  liable  for  the  compen- 
sation, Sutherland,  to  whom  be  g^-anted 
the  discharge  now  sought  to  be  reduced. 
He  pleaded— "(2)  The  said  pretended  receipt 
ana  discharge  having  been  signed  by  the 
pursuer  under  essential  error  as  to  its 
nature  and  import,  induced  by  the  misre- 
presentations ubelled,  decree  of  reduction 


should  be  granted  as  concluded  for.  (3)  The 
pursuer  having  been  induced  to  sign  the 
said  pretended  receipt  and  discbarge  by 
the  misrepresentations  of  the  defenders,  or 
those  for  whom  they  are  responsible,  and 
without  being  allowed  to  obtain  the  advice 
of  his  law-agents  thereanent,  in  the  circum- 
stances condescended  on,  is  entitled  to  have 
the  same  reduced  with  expenses." 

Shortly  before  Sutherland's  call,  Crossan 
had  been  examined  by  the  doctor  to  whcon 
he  had  been  sent,  Dr  Mill  of  Leitb,  who 
had  reported  to  the  defenders  as  follows  :— 
"...  Probable  duration  of  disability  from 
this  date  : —  Some  months  yet,  but  his 
prog^ss  has  been  so  disappointing  and 
slow  that  I  cannot  give  a  prediction. 
Remarks  as  to  present  condition,  prog^ress 
since  last  report,  or  generally  : —  Except 
that  he  can  walk  better,  and  has  less  patn 
over  spine,  I  can  report  very  little  improve- 
ment since  my  last  report.  He  travelled 
from  Kinghorn  to  Leitn  by  train,  and  on 
arriving  at  my  house  was  decidedly  ex- 
hausted. His  improvement  is  much  more 
tedious  than  I  hoped." 

In  his  evidence  the  pursuer  stated — " .  .  . 
In  July  1003  Dr  Mill  examined  me  a^in 
at  Leith.  I  went  to  him  on  that  oc(»sion. 
He  wrote  to  me  to  come  over  to  him  if  1 
wtis  able,  and  I  would  only  have  about  Ave 
minutes'  walk  from  the  station  to  bis  house. 
When  I  got  to  Dr  Mill's  house  I  was  quite 
done  up.  Dr  Mill  said  it  would  take  me 
some  time  as  I  was  making  very  slow  pro- 
gress, or  something  to  that  effect.  He 
said  it  would  be  a  few  months  before  I 
would  require  another  inspection.  [  With 
regard  to  interview  on  3rd  Septejnber 
vnth  Sut}ierland] — When  I  came  in  my 
wife  said  that  ttiere  had  been  a  gentle- 
man from  Dundee  looking  for  me.  I 
asked  her  if  he  had  not  waited,  and  she 
said  no,  and  I  said  'Well  it  is  nothing  very 
particular  or  else  he  would  have  waited  on 
me.'  Shortly  after  that  Sutherland  came 
back.  When  he  came  in  he  said  '  How  are 
you?'  and  I  told  him  I  did  not  feel  very 
well.  He  said  that  could  not  be,  as  accord- 
ing to  his  doctor's  report  I  would  be  fit  for 
my  employment  by  the  end  of  Ociob«r. 
Sutherland  asked  me  to  walk  about  the 
floor.  After  that  he  offered  me  £10,  and  I 
told  him  I  could  not  take  £10,  and  could 
not  settle  on  any  condition.  .  .  .  He  then 
offered  me  £15,  but  I  still  would  not  settle, 
and  then  he  repeated  that  it  was  all  non- 
sense. He  then  offered  me  £20,  and  after 
he  offered  me  that  sum  he  asked  me  for 
pen  and  ink  and  I  gave  them  to  him.  1 
got  the  pen  and  ink  off  the  dresser.  1 
signed  the  paper  according  to  Sutherland's 
statement,  namely,  that  I  would  be  fit  for 
my  employment  oy  the  end  of  October  or 
else  I  would  never  have  signed  the  paper. 
On  that  day  that  Sutherland  called  I  was 
feeling  very  bad  and  weak  and  nervous.  1 
was  not  fit  for  anything  after  that  and  1 
took  to  my  bed  for  about  a  week.  Tlie 
bargaining  with  Sutherland  lasted  for 
about  an  hour,  but  I  could  not  exactly  say 
to  the  minute.  I  was  not  fit  to  argue  wita 
him,  and  Sutherland  took  advantage  of  me 
because  of  the  state  I  was  in.    I  was  in  bed 


Digitized  by  Vj OOQ IC 


Cttedon  Shii 


^^i^'"'"|J^.''  ^  ^'"'"  J  "^^  Scottish  Law  Reporter.—  Vol.  XLIII. 


853 


the  dav  after  he  called  and  was  in  bed  for 
a  weeK,  I  was  so  upset  by  Sutherland 
getting  me  to  sign  that  paper.  I  did  not 
consult  my  wife  before  signing  the  receipt. 
There  was  nobody  in  the  house  but  Suther- 
land and  myself.  My  wife  was  not  present 
at  the  interview  at  all,  and  she  was  at  her 
work  in  the  room.  It  is  not  the  case  that 
I  considered  the  terms  of  the  document 
and  consulted  with  my  wife  about  it.  I 
signed  the  document  myself,  and  on 
Sutherland's  statement  that  I  would  be 
fit  for  my  work  by  the  end  of  October. 
...  I  dia  not  know  the  terms  of  Dr  Mill's 
report  upon  me.  (Q)  I  read  to  you  No. 
28  of  process,  Dr  Mill's  report,  'Probable 
duration  of  disability  from  this  date. 
— Some  months  yet  but  his  progress  has 
been  so  disappointing  and  slow  that  I 
cannot  give  a  prediction '?— (A)  If  he  had 
read  that  to  me,  and  if  I  bad  known  these 
terms,  neither  him  nor  all  the  Sutherlands 
would  have  ever  got  me  to  put  my  name 
on  that  bit  of  paper.  If  I  nad  seen  the 
other  passages  in  the  doctor's  report  or 
had  them  read  to  me  I  would  never  have 
signed  the  document.  .  .  ." 

Sutherland's  evidence  so  far  as  necessary 
is  given  in  the  opinion  of  the  Lord  Ordinary 
(Stobmonth  Darling). 

On  27th  January  1905  the  Lord  Ordinary 
pronounced  an  interlocutor  in  terms  of  the 
conclusions  for  reduction  in  the  summons. 

Opinion. — "In  this  action  the  pursuer 
seeks  to  reduce  a  discharge  dated  3ra  Sept- 
ember 1008,  by  which  in  consideration  or  a 
payment  of  £20  he  discharged  all  claims 
competent  to  him  in  respect  of  personal 
injury  which  he  had  sustained  on  20th 
December  1002  in  the  course  of  his  employ- 
ment as  a  boilermaker  with  the  defenders. 

"The  material  facts,  so  far  as  undisputed, 
are  these : — The  accident  was  caused  by  the 
pursuer  falling  into  the  hold  of  a  ship,  and 
it  resulted  in  serious  injuries  to  his  spine 
and  nervous  system.  The  defenders  ad- 
mitted liability  under  the  Workmen's  Com- 
pensation Act  1897.  The  payment  which 
they  agfreed  to  make  was  at  the  rate  of  18s. 
a-week  during  incapacity,  and  a  memoran- 
dum of  agreement  to  that  effect  was  re- 
corded under  the  Act  in  the  Sheriff  Court 
Books  of  Fifeshire  on  17th  July  1903.     Com- 

ftensation  at  the  agreed-on  rate  was  paid 
rom  a  fortnight  after  the  accident  until 
3rd  September  1903,  and  these  payments 
were  made  weekly,  except  that  on  7th 
August  1003  a  sum  of  £7,  3s.  8d.  was  paid 
in  the  lump,  being  the  compensation  due 
for  eight  weeks,  about  which  there  had 
been  some  dispute  as  to  whether  the  pur- 
suer was  bound  to  go  to  Dundee  for  a 
medical  examination  at  his  own  expense. 
On  Ist  July  1808  the  defenders — or  rather 
the  Iron  Trades  Employers'  Association, 
with  which  they  were  insured — obtained  a 
medical  report  from  Dr  James  Mill  of  Leith, 
to  the  effect  that  he  had  re-examined  the 
pursuer,  his  immediately  preceding  exami- 
nation having  been  on  2oth  April  1903. — 
[Quotes  report  given  supra.] 

"On  3rd  September  1903  Mr  Sutherland, 
who  was  then  assistant  secretary  of  the 
Insurance  Association,  visited  the  pursuer 


at  his  house  in  Kinghom,  and  after  some 
negotiation  settled  his  whole  claims  for  a 
sum  of  £20,  which  was  then  and  there  paid 
to  him.  The  visit  was  made  entirely  on 
Sutherland's  own  initiative,  and  without 

grevious  intimation  to  the  pursuer,  who 
ad  no  adviser,  legal  or  other,  with  whom 
he  could  consult. 

"Some  weeks  after  the  settlement  the 
pursuer  was  certified  by  three  medical  men 
as  permanently  unfit  for  the  work  of  a 
boilermaker,  and  on  that  footing  he  received 
a  bonus  from  the  society  of  which  he  was  a 
member.  He  still  suffers  from  the  effects 
of  the  accident,  and  in  the  opinion  of  doc- 
tors who  have  examined  him,  including  Sir 
Henry  Littlejohn,  it  is  doubtful  if  he  ever 
will  recover  from  these  entirely.  So  far 
there  is  no  dispute. 

"When  we  come  to  what  passed  at  the 
interview  we  enter  tlie  region  of  contro- 
versy. But  before  dealing  with  the  evi- 
dence I  may  state  what  I  understood  to  be 
the  legal  position  of  the  pursuer  and  the 
defenders'  representative  when  they  met. 
The  pursuer  nad  a  duly  registered  agree- 
ment, enforceable  as  a  Sheriff  Court  judg- 
ment under  the  second  schedule  to  the  Act 
(8),  entitling  him  to  18s.  a-week  until  such 
payment  should  be  brought  to  an  end  or 
varied  by  any  of  the  methods  provided  by 
the  first  schedule  (12)  and  (13).  One  of 
these  statutory  methods  is  redemption  by 
the  payment  of  a  lump  sum,  and  this  may 
be  settled  either  by  agreement  or  arbitra- 
tion at  any  time  after  the  weekly  payment 
has  continued  for  not  less  than  six  months. 
In  this  case  the  weekly  payment  had  gone 
on  for  eight  months,  and  there  was  nothing 
to  prevent  the  parties  agreeing  to  its  re- 
demption according  to  the  ordinary  rules 
which  govern  the  making  of  ag^ements. 
Now,  it  is  settled  by  the  case  of  Wood  v. 
North  British  Railway  Company  in  the 
House  of  Lords,  18  R.  (H.L.)  27,  and  the 
numerous  cases  which  have  followed  it, 
that  a  man  who  accepts  a  sum  down  in 
settlement  of  a  claim  lor  personal  injury, 
and  discharges  all  claims  competent  to  him 
in  respect  of  that  injury,  cannot  be  allowed 
to  go  back  upon  the  settlement  which  he 
has  thus  made  merely  upon  averments  that 
he  was  ill  at  the  time,  or  that  he  did  not 
understand  that  he  was  dischargins  all 
claims,  or  that  he  had  not  the  benefit  of 
legal  advice  when  he  did  so,  or  even  that 
the  sum  which  he  accepted,  looking  to  the 
subsequent  course  of  his  injuries,  had 
tumea  out  to  be  quite  inadequate.  It  is 
true  that  the  pursuer  in  vTood's  case 
was  a  commercial  traveller,  and  therefore 
described  by  Lord  Selborne  as  '  a  man 
of  business,  which  cannot  be  said  of  the 
present  pursuer,  but  the  principle  has  been 
applied  in  subsequent  cases  to  ordinary 
labouring  men.  It  is  also  true  that  some 
stress  was  laid  in  Wood's  case  on  the 
payment  there  having  been  made  to  obviate 
the  risks  of  litigation,  while  here  the  pur- 
suer had  already  obtained  the  equivalent 
of  a  judgment  in  his  favour.  But  it  was 
open  to  the  pursuer  to  commute  the  weekly 
payment  for  which  he  held  his  qiiasi  judg- 
ment into  a  lump  sum,  and  if  he  did  not  do 
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so  he  ran  the  risk  of  a  statutory  arbitra- 
tion at  the  instance  of  his  employer. 
Accordingly,  it  seems  to  me  that  the  prin- 
ciple of  Wood's  case  would  apply,  if  it  could 
be  said  here,  as  it  was  said  there,  that  there 
had  been  'no  attempt  to  mislead  the  pur- 
suer.' If  that  cannot  fairly  be  said,  then 
the  agreement  is  reducible  on  tfae  ground 
that  the  pursuer  was  induced  to  enter  into 
it  by  a  misrepresentation  of  fact,  for  which 
the  other  contracting  party  is  responsible. 
"The  pursuer's  case  on  misrepresentation 
is  that  he  was  told  by  the  defenders'  repre- 
sentative that  Dr  Mill  had  reported  that 
the  pursuer  would  be  able  for  his  work  by 
the  end  of  October,  and  that  he  never 
would  have  signed  the  discharge  if  he  bad 
known  the  real  terms  of  Dr  Mill's  report. 
I  do  not  believe  that  Sutherland's  repre- 
sentation of  what  Dr  Mill  had  reported 
was  as  definite  as  that.  Nor  do  I  believe 
that  the  pursuer  could  have  reconciled 
such  a  statement,  if  it  had  been  made,  with 
so  large  an  offer  as  £20,  which  was  practi- 
cally full  compensation,  not  for  eight  weeks, 
but  for  twenty-two  weeks.  I  cannot,  I  am 
sorry  to  say,  rely  with  implicit  confidence 
upon  the  evidence  either  of  the  pursuer  or 
Sutherland  with  regard  to  what  took  place 
at  the  interview.  Butthe  leading  considera- 
tions, I  think,  are  these — Sutherland  was 
not  bound  to  refer  to  Dr  Mill's  report  at  all, 
but  he  had  it  in  his  pocket,  and  if  be  did 
refer  to  it  (instead  of  showing  or  read- 
ing it  to  the  pursuer,  which  would  have 
been  the  candid  and  safe  thing  to  do),  he 
was  bound  to  be  very  careful  that  his 
account  of  its  tenor  w  as  correct.  Now,  the 
report  as  a  whole  was  undoubtedly  very 
discouraging,  all  the  more  that  previous 
reports  had  anticipated  early  recovery. 
On  24th  February,  when  Dr  Mill  first  saw 
the  pursuer,  he  expected  that  total  disable- 
ment would  only  last  till  about  the  end  of 
March,  When  he  saw  him  again  on  25th 
April  his  opinion  was  that  the  pursuer 
would  not  be  fit  for  at  least  six  weeks. 
And  then  when  he  saw  him  in  July  Dr 
Mill  had  learned  to  be  more  cautious,  and 
declined  to  give  any  prediction  at  all  as  to 
the  probable  duration  of  disability.  It  is 
time  that  he  prefaced  this  by  the  words, 
'some  months  yet,'  and  Sutherland  chose 
to  read  these  words  as  meaning  that  the 
pursuer  '  would  be  fit  to  work  long  before 
six  months.'  It  is  also  true  that  Dr  Mill 
in  his  evidence  to  a  certain  extent  supports 
that  interpretation  of  his  report,  for  he 
says,  'It  was  my  expectation  that  in  some- 
thing under  six  months  the  man  would  be 
fit  for  work.'  But  the  question  is  not  what 
Dr  Mill  thought  or  expected,  but  what  he 
said  in  his  report.  If  he  expected  on  1st 
July  that  the  pursuer  would  be  fit  for  work 
in  something  under  six  months,  he  was 
undoubtedly  wrong.  But  I  think  that  in 
his  evidence  as  a  witness  he  hardly  does 
jiisticeto  his  report  as  a  doctor,  for,  what- 
ever his  thoughts  may  have  been,  he  cer- 
tainly did  not  say  in  his  report  that  the 
pursuer  would  be  fit  for  work  at  any  given 
time.  On  the  contrary,  the  leading  words 
of  the  report  are— 'His  progress  has  been 
so  disappointing  and  slow  that  I  cannot 


give  a  prediction.'  Thei-e  seems  to  nae  to 
be  a  g^at  difference  between  saying  'a 
man  will  be  well  in  less  than  six  months,' 
and  saying  '  a  man  will  probably  be  ill  for 
some  months  yet,  and  i  cannot  tell  when 
he  will  be  well.' 

"I  am  content  to  take  Sutherland's  re- 
presentation of  what  the  report  contained 
from  his  own  evidence.  I  have  shown  what 
he  understood  the  report  to  mean,  Le., 
recovery  long  before  six  months  from  1st 
July.  Now,  what  did  he  tell  the  pursuer 
about  this?  He  first  says  that  the  pursuer 
took  quite  a  hopeful  view  of  his  case,  and 
said,  in  answer  to  a  question,  that  be  ex- 
pected to  be  fit  for  work  a  good  deal  before 
the  New  Year.  That  I  do  not  believe,  not 
merely  because  the  pursuer  denies  it,  but 
because  it  is  not  proved  that  he  bad  any 
reason  to  think  so  from  what  any  doctor 
had  told  him.  Then  in  cross-examination 
Sutherland  says — '  I  had  Dr  MUl's  report 
with  me  when  I  visited  Kinghom.  I  did 
not  show  it  to  the  pursuer.  Ido  not  think 
I  was  asked  to  do  so.  I  told  him  the  pur- 
port of  the  report.  (Q)  Did  you  think  it 
was  a  matter  of  great  interest  to  this  man 
to  know  what  the  doctor's  view  about  him 
was?— (A)  No.  As  far  as  I  was  concerned  at 
any  time,  I  always  took  the  doctor's  report 
for  my  own  information,  and  not  for  the 
man's ;  and  as  a  rule  I  paid  very  little 
attention  to  the  doctor's  report^  and  I  took 
my  own  judgment  as  regai-ds  the  man's 
condition.  I  did  not  consider  it  any  part 
of  my  duty  to  let  the  man  know  what  Dr 
Mill's  view  about  his  condition  was.  (Q) 
Do  not  you  think  that  when  a  man  is  sett- 
ling for  his  injuries  it  is  important  that 
he  should  have  the  information  given  to 
him  which  is  given  to  you  by  your  medical 
man  about  him  ? — (A)  I  do  not  know  ;  if 
you  go  into  a  shop  and  make  a  purchase, 
you  are  making  the  best  bargain  you  pos- 
sibly can,  and  tlie  shopkeeper  is  making  the 
best  hai-gain  he  possibly  can  ;  if  I  g^  to  a 
man,  you  do  not  expect  I  am  going  to  tell 
him  everything.  In  this  case  I  certainly 
told  the  man  that  the  doctor  took  a  more 
serious  view  of  the  case  than  he  himself 
did.  (Q)  In  these  circumstances  can  you 
explain  why  you  did  not  just  read  him  out 
what  the  doctor  said  about  him  ?— (A)  I 
told  him  what  the  doctor  said,  but  I  did 
not  put  the  period,  because  the  doctor  did 
not  put  the  period  for  his  recovery.  The 
doctor  said  "some  months."  (Q)  Did  you 
lead  the  man  to  understand  that  it  would 
be  some  months  before  he  recovered? — (A) 
I  took  the  man's  own  word  for  it.  I  asked 
him  if  he  would  be  fit  for  work  by  the  New 
Year,  and  he  said  lon^  before  that,  as  he 
was  sick  of  this.  (Q)  Did  you  lead  the  man 
to  understand  that  in  aU  probability  he 
would  recover  in  some  months  ? — (A)  1  led 
the  man  to  understand  he  would  be  longer 
off  work  than  he  expected,  according  to  the 
doctor's  report.  (Question  repeated)— (A) 
I  would  certainly  give  him  to  understaind 
in  some  months.'  And  a  little  later  on  he 
says — '  I  do  not  suppose  I  told  the  man  that 
in  Dr  Mill's  opinion  his  progress  had  been 
so  disappointing  and  slow  that  the  doctor 
could  not  predict  when  he  would  get  well.' 
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"  Now,  the  long  and  the  short  of  all  this 
is  that  Sutherland  did  convey  to  the  pursuer 
the  impression  that  Dr  Mill  expected  him 
to  recover  in  some  months,  and  that  he 
failed  to  disclose  the  rest  of  the  report. 
Sutherland  may  think  very  little  of  doctors' 
opinions,  and  may  greatly  prefer  his  own, 
but  a  man  suffering  from  an  obscure  injury 
may  be  excused  for  attaching  more  import- 
ance to  the  doctor's  view.  When,  there- 
fore, the  pursuer  says  that  he  was  materially 
induced  to  settle  for  £20  bv  receiving  an 
erroneous  version  of  Dr  Mill  s  report,  I  can- 
not refuse  to  believe  him.  Other  things 
may  have  influenced  him  — perhaps  the 
sight  of  twenty  crisp  bank  notes  most  of 
all.  But  if  Sutherland's  gloss  on  the  report 
was  misleading,  as  I  think  it  was,  I  cannot 
say  that  the  en-or  was  immaterial,  or  that 
the  defenders  are  any  the  less  responsible 
for  it  because  Sutherland  himself  believed 
that  recovery  would  take  olace  within  a 
few  months.  If  he  had  confined  himself  to 
stating  his  own  belief,  there  would  have 
been  no  responsibility,  because  the  pursuer 
would  have  had  himself  to  blame  for  acting 
upon  it.  Equally,  of  course,  the  defenders 
would  not  have  been  responsible  for  Dr 
Mill's  opinion  turning  out  to  be  wrong  if 
the  report  had  been  shown  to  the  pur- 
suer, or  its  purport  had  been  correctly 
represented.  That  was  the  case  in  Bofr- 
nan  v.  Allan  &  Sons,  3  F.  112,  where 
the  settlement  was  upheld.  But  a  repre- 
sentation as  to  the  tenor  of  a  report  is 
not  the  expression  of  an  opinion,  but  the 
representation  of  a  fact ;  and  it  seems  to 
me  of  vital  importance  to  fair  dealing  that 
persons  who  make  contracts  of  this  kind 
should  know  that  the  validity  of  the  con- 
tract depends  on  the  substantial  accuracy 
of  every  material  fact  which  they  represent, 
so  far,  at  least,  as  it  is — or  ought  to  be — 
within  their  knowledge.  Even  if  it  should 
be  thought,  contrary  to  my  opinion,  that 
Dr  Mill%  reference  to  'some  months  yet' 
was  capable  of  the  meaning  which  Suther- 
land put  upon  it,  I  think  that  Sutherland 
was  bound  to  state  the  qualifying  words 
which  followed.  It  is  always  dangerous 
for  one  party  to  a  contract  to  conceal  facts; 
it  is  fatal  if  tne  non-disclosure  has  the  effect 
of  making  the  disclosed  facts  false  or  mis- 
leading. And  this  is  especially  the  case 
when  the  thin^  about  which  the  represen- 
tation is  made  is  a  written  report.  It  may 
or  may  not»be  necessary  to  refer  to  it  at 
all,  but  if  ip  is  referred  to,  the  other  con- 
tracting party  ought  surely  to  have  an 
opportunity  of  considering  it  as  a  whole. 

"  I  am  therefore  of  opinion  that  this 
discharge  cannot  stand.  I  proceed  entirely 
on  the  grounds  which  I  have  explained, 
and  not  at  all  nn  the  pursuer's  mental  or 
physical  condition  at  the  time,  or  on  the 
fact  that  he  was  without  advice.  Indeed, 
I  think  that  the  attempt  to  show  that 
Sutherland,  when  he  went  to  Kinghorn, 
knew  that  the  pursuer  had  a  law-agent, 
broke  down.  The  effect  of  reduction  oi  the 
discharge  will  simply  be  to  restore  the 
operative  effect  of  the  registered  agreement 
for  a  weekly  payment,  unless  and  until 
it  may  be  ended  or  varied  under  the  pro- 


visions of  the  Act  Meanwhile,  of  course, 
the  sum  paid  on  3rd  September  1003  will 
form  a  set  off,  pro  tanto,  against  the  weekly 
payments  that  are  due." 

The  defenders  reclaimed,  and  argued — 
The  Lord  Ordinary  had  erred  through 
giving  ttndue  weight  to  the  pursuer's 
evidence.  He  was  not  a  reliable  witness. 
Taking  the  evidence  as  a  whole  thei-e  was 
no  misrepre8,entation  made  out,  and  the 
case  was  the  common  one  of  a  man  trying 
to  get  out  of  a  barf^ain  he  had  duly  made, 
with  averments  similar  to  those  which 
had  repeatedly  been  held  irrelevant  or 
insufficient  to  justify  reduction  —  North 
British  Railway  Company  v.  Wood,  July 
2,  1801,  18  R.  (H.L.)  27,  28  S.L.R.  021; 
Mackie  v.  Strachan,  Kinmond,  &  Com- 
pany, July  15,  1806,  23  R.  1030,  33  8.L.R. 
704  ;  Uathieson  v.  Hawthorns  &  Compauy, 
LitnUed,  January  27, 1800, 1  F.  468,  36  S.L.B. 
356:  Welsh  v.  Cousin,  December  8,  1800,  2 
F.  277,  37  8.L.R.  100;  Daman  v.  Allan  & 
Son,  November  22, 1000, 3  F.  112, 38  S.L.R.  70. 

Argued  for  the  pursuer  and  respondent — 
The  Lord  Ordinary  was  right.  The  pursuer 
had,  on  the  evidence,  oeen  induced  to 
grant  the  discharge  by  a  misrepresentation 
on  the  part  of  the  defenders.  The  respec- 
tive positions  of  the  two  parties  in  the 
negotiations  must  be  considered,  and  in 
that  the  case  differed  from  Wood  {cit.  sup.). 

At  advising  on  March  IS,  1006,  their  Lord- 
ships of  the  Second  Division  (the  Lord 
Justice-Clerk,  Lord  Kyllachy,  and  Lord 
Kincairney)  pronounced  an  interlocutor 
recalling  that  of  the  Lord  Ordinary  and 
assoilzieing  the  defenders,  and  gave  the 
following  opinions  :— 

Lord  Justice-Clerk— I  have  found  this 
case  a  most  difficult  one,  and  would  have 
been  glad  had  I  been  able  to  bring  myself 
into  accord  with  the  Lord  Ordinary  in  the 
view  which  he  has  taken  of  it,  but  regret 
that  I  have  found  myself  unable  to  do  so. 
At  the  close  of  the  debate  I  had  been  unable 
to  satisfy  myself  that  the  judgment  could 
be  supported,  and  I  have  since  gone  back 
over  the  case  again  and  again,  and  am  still 
unable  to  arrive  at  any  other  conclusion 
than  that  to  which  I  had  been  led  at  first. 
The  case  is  one  in  which,  if  the  defenders 
are  to  be  found  in  the  wrong,  their  represen- 
tative must  be  held  to  have  concealed  facts 
which  he  was  bound  to  disclose,  and  to  have 
thus  wilfully  misled  the  pursuer.  Such  a 
case  demands  clear  and  unambiguous  proof, 
and  that  I  am  unable  to  find  in  the  case. 

It  has  been  settled  by  an  authoritative 
decision  in  tlie  House  of  Lords  ( Wood  v. 
North  British  Railway)  that  a  person  who 
settles  a  claim  of  compensation  for  personal 
injury  cannot  be  allowed  to  go  back  upon 
the  settlement,  on  the  ground  that  being 
ill  at  the  time  he  did  not  understand  what 
he  was  doing,  that  he  had  no  adviser,  and 
that  it  has  proved  to  be  the  fact  that  his 
injuries  were  much  more  ser  ious  and  lasting 
than  was  expected,  so  that  the  compensa- 
tion he  accepted  was  in  fact  inadequate. 
'The  pursuer  therefore,  having  signed  a 
discharge  in  full  of  his  claims,  must  estab- 
lish   by    proof    some    other    gpx)und    for 
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cutting  down  the  discbarge.  The  ques- 
tion nere  is,  Has  the  pursuer  dis- 
charged the  onita  of  proor  which  lay 
upon  him?  Now,  it  appears  to  me  to  be 
quite  clear  that  had  the  case  been  closed 
upon  the  evidence  led  bv  the  pursuer,  he 
could  not  have  been  held  to  have  proved  a 
case  against  the  defenders.  The  case  as 
the  pursuer  presents  it  is  a  most  extra- 
ordinary one.  In  his  condescendence  he 
avers  that  Mr  Sutherland,  the  servant  of 
the  defenders,  came  to  him  and  made  him 
an  offer  of  settlement.  He  says  that 
Sutherland  told  him  that  Dr  Mill,  who  had 
examined  him,  had  said  that  he  would  be 
able  to  resume  work  about  th^  end  of 
October,  and  offered  him  "£10  in  settle- 
ment of  his  claim  against  the  defenders"  ; 
that  pursuer  refused  to  entertain  any  offer 
"  to  settle  his  said  claims,"  and  that  Suther- 
land pressed  him  to  do  so,  and  inci-eased 
his  ofter  to  £15,  and  afterwards  to  £20,  "for 
that  purpose  " ;  that  although  the  pursuer 
protested,  Sutherland  wrote  out  a  "receipt 
for  £20  in  discbarge  of  the  pursuer's  claims, 
and  ultimately  succeeded  in  inducing  pur- 
suer to  sign  the  same,  and  to  accept  pay- 
ment of  the  £20."  He  then  proceeds  to 
aver  that  it  was  obtained  by  fraud,  and 
sets  forth  his  ground  for  so  maintaining. 
Now  these  latter  statements  are  certainly 
not  pi-oved.  The  pursuer's  evidence  is 
most  unsatisfactory,  and  much  of  it  is 
plainly  untrue.  He  roundly  asserts  that  it 
was  not  a  settlement,  that  if  he  had  known 
it  was  a  settlement  he  would  not  have 
signed  it,  and  goes  the  length  of  saying,  "  I 
thought  it  was  maybe  two  or  three  weeks' 
compensation  Iwas  getting";  and  at  another 
place  he  says,  "I  thought  it  was  a  lump 
sum  he  was  laying  down,  so  that  I  would 
not  be  bothered  every  two  or  thi-ee 
weeks."  I  cannot  do  otherwise  than 
say  that  I  consider  this  evidence  of  the 

Fursuer  to  be  untruthful  evidence,  and  that 
feel  it  quite  impossible  after  reading  it  to 
attach  any  weight  to  his  testimony,  which 
I  consider  to  be  wholly  discredited.  His 
wife,  who  is  brought  to  corroborate  him, 
gives  evidence  which  is  equally  unsatis- 
factory with  his  own.  This  is  made  very 
clear  by  examining  what  she  says  as  to  the 
time  within  which  Sutherland  represented 
that  her  husband  would  be  well.  She  first 
says  that  Sutherland  declared  that  her 
husband  would,  according  to  Dr  Mill,  be 
well  in  two  months.  Then  she  says,  when 
asked  —  "(Q)  Was  what  Sutherland  said 
as  to  the  doctor's  report  that  it  would  be 
some  months  yet? — (A)  Some  months  yet." 
And  then  when  an  attempt  is  made  to  set 
her  up  again  in  re-examination  she  says — 
"  It  was  Mr  Sutherland  who  had  mentioned 
the  two  months  to  him.  He  did  so  in  my 
presence.  (Q)  You  said  several  months?— 
fA)  Dr  Mill's  report  said  that,  but  Mr 
Sutherland  said  it  would  be  two  months. 
By  the  way  Sutherland  spoke  my  husband 
was  to  be  better  at  the  end  of  several 
months."  Can  it  be  said  that  any  con- 
fidence is  to  be  placed  in  evidence  such  as 
that?— I  feel  called  upon  to  reject  it  as 
wholly  untrustworthy.  And  in  this  I  think 
that  I  am  in  accord  with  the  Lord  Ordi- 


nary. It  is  plain,  therefore,  that,  as  I  s^ 
before,  the  case  against  the  defenders  ti 
not  proved  by  the  pursuer. 

But  then  the  Lord  Ordinarv-  proceeds  to 
consider  the  evidence  of  Sutherland,  kid 
be  finds  in  it  what  be  considers  sufficient 
to  require  him  to  grant  decree  to  the  piu^ 
suer.    I  must  say  it  seems  to  me  to  be  ■ 
very  strong  thing  so  to  decide.     The  whole 
question  turns  not  upon  'what  Sutheiiiod 
said  to  the  pursuer,  for  what  he  said,  and 
what  the  pursuer's  wife  says  that  he  svd. 
was  quite  true,  viz.,  that  Dr  Mill  did  not 
believe  he  would  be  able  for  his  work  f« 
some  months  yet.     I  may  add  here  pareii- 
theticaJlv  that  I  do  not  believe  that  Snth» 
land  said  he  would  be  well  in  two  months. 
"Ilie  pursuer  says  that  he  wrent  to  Dr  Mill 
and  told   him  that  he  had    been  told  be 
had  reported  that  he  would  be  'well  by  Ue 
end  of  October,  and  that  the  doctor  said  br 
bad  not  said  that  in  his  reports,  and  that 
the  doctor  got  his  report  and  showed  it  to 
him.     All  this  the  doctor  declares  uotb 
occurred,  and  that  no  reference  was  made 
to  a  report.    What  the  Lord  Ordinajy  pro- 
ceeds upon  is  this,  that  Sutherland  does 
not  say  that  he  coninuinicated  to  the  plI^ 
suer  a  rider  which  the  doctor  had  added  to 
his  report,  viz.,  "  But  his  proeress  has  been 
so  disappointing  and  slow   that  I  cannot 
give  a  pi^iction."    If  it  were  the  fact  that 
Sutherland  had  referred  to  a  report,  and 
bad  professed  to  tell  the  pursuer  what  was 
in  it,  there  might  have  been  miich  to  ar 
for  that  view.     But  I  am  unable  to  fist 
any  evidence  to  prove  that  this  was  done, 
unless  it  be  in  the  wife's  evidence,  to  whkk 
I  shall  refer  later.    Sutherland  says — ai^  I 
see  no  reason  for  disbelieving  him — thatthr 
pursuer  expressed  his  belief  t^at  he  wmU 
be  fit  for  work  again  soon,  and  that  be  t«id 
him  that  "according  to  the  doctor's  tvooR 
it  did  not  seem  to  be  so  favourable.     I 
think  what  he  says  must  be  taken  in  ism- 
ness  in  the  connection  in  which  it  was  said. 
and  that  it  was  not  a  giving  of  the  detail 
of  the  report  but  a  general  statement  ii 
answer  to  the  too  sanguine  view  expressed 
to  him.    If  that  was  so,  I  can  see  no  act  dL 
fraud  in  what  he  did.     Had  he  said  tliu 
that  was  all  that  was  in  the  doctor's  report, 
or  anything  of  that  kind,  the  case  would 
be  qmte  different.   But  I  am  unable  to  fat^ 
that  the  statement  he  makes  in  evideiKv 
establishes  a  fraudulent  act  on   his  parL 
Had  he  been  telling  deliberate  untruuis  i*. 
is  not  easy  to  say  why  he  did   not  sssot 
that  he  had  quoted  the  doctor's  rider  it 
the  end  of  his  report.    But  all  he  says  is 
that  he  cannot  tell  whether  he  did  or 'not. 
And  here  comes  in  a  very  remarkable  cir 
cumstance  in  the  case  for  the  pursuer,  thai 
upon  the  question  of  the  doctor's  report 
being  referred  to   by  Sutherland    at  tte 
interview,  the  pursuer  and    his   wife  aw 
absolutely  at  variance.     For  the  pursoa 
says  that  Sutherland  "did  not  refer  to  aar 
report."    But  the  wife  says — "  I  knew  tto 
Dr  Mill  of  Leith  had  reported  on  my  ha?' 
band's  condition,  to  the  eflfect  that  his  pp" 
gress  had  been  so  disappointing  and  9a« 
that  he  could  not  g^ve  any  prediction  abou: 
it.    (Q)  When  did  you  know  that?— {A>  B' 
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Mr  Sutherland  telling  me.  He  told  me 
that  when  he  was  in  the  house."  No  doubt 
she  immediatelv  turns  round  and  says  the 
exact  opposite  oy  saying  "no"  to  a  leading 
question  by  the  pursuer  s  counsel.  But  the 
remarkable  thing  is  this,  that  she  is  able 
to  quote  the  very  words  which  it  is  said 
Mr  Sutherland  concealed,  as  having  been 
said  by  him  when  he  was  in  her  nouse. 
And  it  becomes  a  di£9cult  question  to 
answer — how  otherwise  could  she  have 
known  of  these  words  being  in  the  doctor's 
report  unless  it  was  from  a  statement  by 
Sutherland  ?  This  makes  it  almost  a  cer- 
tainty, that  although  he  does  not  recollect 
saving  the  words,  that  they  were  said,  she 
bein^  able  to  quote  them  as  having  been 
said  m  her  presence  at  the  interview. 

As  I  said  at  the  outset,  this  is  a  per- 
plexing and  difficult  case.  Had  it  been 
tried  by  a  Jury,  and  the  jury  had  re- 
turned a  verdict  favourable  to  the  p\u«uer, 
it  is  possible  that  the  Court  would  not  have 
interfered.  But  we  are  not  in  the  position 
of  a  Court  hearing  cause  shewn  on  a  rule. 
We  have  to  consider  the  evidence  and 
form  our  own  opinion  upon  it.  In  doing 
so  weight  must  of  coun^  be  given  to  the 
views  of  the  Judge  who  saw  the  witnesses 
and  heard  them  give  their  testimony. 
But  here  that  consideration  is  of  much  less 
importance  than  is  usually  the  case.  For 
it  is  impossible  not  to  agree  with  him  as  to 
the  extremely  unsatisfactory  and  untrust- 
worthy character  of  the  evidence  for  the 
pursuer. 

My  verdict  is  that  the  pursuer  has  not 
made  out  his  case,  and  that  therefore  the 
interlocutor  of  the  Lord  Ordinarv  should 
be  recalled  and  the  defenders  assoilzied. 

Lord  Kyixacht — I  concur. 

Lord  Kincairnet — I  have  had  consider- 
able doubt  in  this  case,  but  not  enough  to 
lead  me  to  dissent  from  the  proposed  judg- 
ment. I  do  not  think  the  defenders  were 
bound  to  disclose  Dr  Mill's  report  had  they 
said  nothing  about  it.  But  had  it  been 
proved  that  Sutherland  read  the  report  to 
the  pursuer,  omitting  the  passage  about 
the  doctor's  inability  to  make  a  prediction, 
or  had  he  professed  to  quote  the  report 
making  that  omission,  I  should  have  been 
disposed  to  think  that  misrepresention  had 
been  made  out.  It  would  have  been  much 
more  satisfactory  had  the  report  been  read 
which  he  bad  in  his  pocket.  But  I  do  not 
think  it  proved  that  he  made  any  untrue 
amertion  about  the  terms  of  the  report.  I 
do  not  consider  that  there  is  any  ground 
for  charging  Sutherland  with  fraud.  But 
in  any  case  I  should  have  doubted  the  pur- 
suer's right  to  a  decree,  because  I  cannot 
hold  it  proved  that  the  pursuer  was  induced 
to  sign  the  discharge  by  Sutherland's  state- 
ments or  mis-statements.  The  pursuer  has 
thought  fit  to  state  that  he  did  not  think 
the  discharge  a  final  settlement,  but  only  a 
receipt  for  two  or  three  weeks'  compensa- 
tion, and  if  that  were  so  nothing  that 
Sutherland  could  have  said  could  have  had 
any  tendency  to  induce  him  to  sign  it. 
That  idea,  however,  is  confuted  by  the 
unambiguous  terms  of  the  receipt,  and  I 


rather  think  the  assertion  is  fatal  to  the 
pursuer's  case.  The  evidence  of  the  piur- 
suer  and  his  wife  is  highly  unsatisfactory, 
and,  as  I  think,  insufficient  to  support  the 
case  of  fraud  and  misrepresentation  which 
the  pursuer  has  endeavoured  to  make. 

Lord  Young  was  not  present. 

Crossan  (pursuer  and  respondent)  ap- 
pealed to  the  House  of  Lords. 

Lord  Chancellor— In  this  case  I  have 
come  to  the  conclusion  that  the  Lord 
Ordinary  arrived  at  a  right  decision.  This 
is  the  case  of  a  man  who  had  a  right  to  18s. 
a -week  and  who  was  induced  to  sign  a 
discharge  when  he  was  very  feeble  in 
health  on  a  surprise  visit  and  on  the  terms 
of  a  most  favourable  settlement  for  the 
insurance  company.  The  point  which  has 
l>een  raised  here  is  whether  there  was  a 
material  representation  inducing  him  to 
sign  that  discharge  which  was  in  point  of 
fact  erroneous.  I  must  say  _  that  the 
evidence,  so  far  as  one  can  discern  the 
tenor  and  effect  and  weight  of  evidence 
by  reading  it  on  paper,  was  not  wholly 
satisfactory,  but  some  facts  sufficient  to 
decide  this  case  seem  to  me  to  be  perfectly 
clear. 

The  Lord  Ordinarv  has  found— and  I 
think  there  was  ample  evidence  to  justify 
him  in  that  conclusion— that  "Sutherland 
did  convey  to  the  pursuer  the  impression 
that  Dr  Mill  expected  him  to  recover  in 
some  months  and  that  he  failed  to  disclose 
the  rest  of  the  report."  The  Lord  Ordinary 
adds— "When  therefore  the  pursuer  says 
that  he  was  materially  induced  to  settle 
for  £20  by  receiving  an  erroneous  version 
of  Dr  Mill's  report,  I  cannot  refuse  to 
believe  him."  To  my  mind  one  of  the 
most  important  considerations  is  that 
although  the  Lord  Ordinary  did  scrutinise 
the  evidence  and  express  his  dissatisfaction 
with  portions  of  it,  nevertheless  he  believed 
this,  and  he  had  opportunities  of  judging  of 
its  value  which  are  necessarily  denied  to  us 
and  which  were  necessarily  denied  to  the 
Inner  House. 

When  I  look  at  the  judgments  of  the 
Inner  House  I  find  that  some  mistake  of 
fact  seems  to  have  crept  into  the  judg- 
ments of  two  of  the  learned  Judges.  The 
Lord  Justice-Clerk  wbb  under  the  impres- 
sion that  Sutherland  had  not  referred  to  a 
medical  report  at  all,  and  he  says — "  If  it 
were  the  fact  that  Sutherland  had  referred 
to  a  report,  .and  had  professed  to  tell  the 
pursuer  what  was  in  it,  there  might  have 
Deen  much  to  say  for  that  view.'  Now  it 
is  agreed  that  that  is  a  fair  description  of 
what  did  actually  take  place.  In  the  same 
way  Lord  Kincairney,  who  expressed  con- 
siderable doubt,  said— "Had  it heen  proved 
that  Sutherland  read   the  report  to  the 

Sursuer,  omitting  the  passage  about  the 
octor's  inability  to  make  a  prediction,  or 
had  he  professed  to  quote  the  report,  mak- 
ing that  omission,  I  should  have  been 
disposed  to  think  that  misrepresentation 
haa  been  made  out."  I  therefore  have 
come  to  the  opinion  that  by  some  over- 
sight a  very  material  point  of  fact  upon 
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which  the  Lord  Ordinary  relied  was  not 
present  before  the  minds  of  two  of  their 
Lordships  in  the  Court  of  Session.  That 
diminishes  the  hesitation  which  I  should  at 
all  times  feel  in  dissenting  from  conclusions 
at  which  they  have  arrived. 

I  have  formed  the  opinion  that  in  this 
case  there  was  such  a  misrepresentation, 
and  I  think  that  when  a  man  is  without 
advice  and  is  in  broken  health  and  does 
under  those  conditions  sign  a  discharge, 
courts  of  justice  should  watch  with  care 
the  circumstances  of  such  a  settlement,  and 
that  if  there  has  been  any  misrepresenta- 
tion inducing  a  contract  the  court  ought 
not  to  hesitate  to  act.  I  therefore  move 
your  Lordships  that  the  interlocutor  be 
reversed. 

Lord  Davby — I  am  of  the  same  opinion, 
As  the  case  is  now  presented  to  your  Lord- 
ships %ve  are  relieved  from  one  diflflculty  in 
dealing  with  the  judgments  of  the  Lord 
Justice-Clerk  and  Lora  Kincairney,  because 
those  learned  Judges,  if  I  understand  their 
judgments  correctly,  proceeded  in  the 
reasons  which  they  gave  for  finding  in  the 
defenders'  favour  upon  the  fact  that  on  the 
evidence  Mr  Sutherland  was  not  proved  to 
have  referred  to  Dr  Mill's  report  at  all. 
That  is  how  I  understand  the  liord  Justice- 
Clerk's  judgment,  because  he  says— "If  it 
were  the  fact  that  Sutherland  had  referred 
to  a  report,  and  had  professed  to  tell  the 

Eursuer  what  was  in  it,  there  might  have 
een  much  to  say  for  that  view.  But  I  am 
unable  to  find  any  evidence  to  prove,  that 
this  was  done,  unless  it  be  in  the  wife's 
evidence,"  to  which  he  refers  later.  And 
Lord  Kincairney  says  expressly  that  "had 
it  been  proved  that  Sutherland  read  the 
report  to  the  pursuer,  omitting  the  passage 
about  the  doctor's  inability  to  make  a  pre- 
diction, or  had  he  professed  to  quote  the 
report,  making  that  omission,  I  should  have 
been  disposed  to  think  that  misrepresenta- 
tion haa  been  made  out." 

As  the  case  now  comes  before  your  Lord- 
ships the  learned  Solicitor-General  very 
fairly  admits  that  he  cannot  maintain  that 
Sutherland  did  not  refer  to  the  report,  but 
he  seeks  to  show  that  although  the  report 
was  referred  to  it  was  not  referred  to  in 
such  a  way  as  to  amount  to  a  misrepresenta- 
tion. I  have  listened  with  great  attention 
to  the  argument  of  the  learned  Solicitor- 
General  on  that  point  which,  as  his  argu- 
ments always  are,  was  deserving  of  great 
consideration,  but  he  failed  to  convince  my 
mind  that  there  was  a  true  representation 
of  the  facts  disclosed  by  the  evidence.  If 
there  be  any  doubt  or  any  dififlculty  as  to 
the  exact  effect  of  what  was  done  I  think 
we  ought  to  place  g^at  reliance  upon  the 
impression  made  on  the  mind  of  the  Lord 
Ordinary,  who  had  the  advantage  of  hearing 
the  witnesses  give  their  evidence.  He  says 
— "The  long  and  the  short  of  all  this  is 
that  Sutherland  did  convey  to  the  pursuer 
the  impression  that  Dr  Mill  expected  him 
to  recover  in  some  months,  and  that  he 
failed  to  disclose  the  rest  of  the  report." 
Now  that  is  a  very  different  thing  from 
what  we  are  asked    to  say  that  Suther- 


land told  him.  What  is  suggested  is 
that  Sutherland  told  him,  not  tbat  be 
would  recover  in  some  months  but  that 
it  would  be  some  months  before  be  would 
recover,  and  that  it  was  doubtful  whether 
he  would  recover  at  all.  But  tbat  is  not 
what  the  Lord  Ordinary  says,  and  that  is 
confirmed  by  Sutherland's  own  evidence 
where  he  says — "  I  told  him  the  puroort  of 
the  report.  Now  what  be  tninks  the 
purport  of  the  report  is  perfectly  pWn 
from  this— he  says — "I  gfave  the  informa- 
tion on  which  the  statement  in  answer  4 
was  made.  That  statement  is  perfectly 
ti-ue."  Now  the  statement  in  answer  4 
was  this — "  Explained  that  on  Ist  July  1S03 
Dr  Mill  .  .  .  reported  to  the  defenders  that 
the  pursuer  would  be  recovered  in  some 
months."  Therefore  I  take  it  to  mean  that 
that  representation  was  made  to  the  pur- 
suer, and  without  the  qualification  and 
addition  which  Dr  Mill  made  in  his  report 
which  has  been  so  much  canvassed. 

The  next  question  which  the  learned 
Solicitor-General  raised  was  whether  on 
the  evidence  the  pursuer  relied  on  that 
statement.  I  cannot  bring  myself  to  doubt 
that  there  is  abundant  evidence  upon  which 
the  Lord  Ordinal  could  find,  and  that  he 
did  properly  find,  that  the  pursuer  did  rely 
upon  that  statement  in  accepting  the  offer 
that  was  made  to  him.  And  I  do  not 
understand  for  what  purpose  the  statement 
can  have  been  made  to  the  pursuer  unless 
it  was  for  the  purpose  of  inducing  bim  to 
accept  the  settlement,  and  I  cannot  under- 
stand, unless  he  was  led  to  believe  that 
Dr  Mill  had  reported  that  he  would  be  aWe 
to  return  to  work  within  a  limited  time, 
why  he  should  have  accepted  the  settle- 
ment. 

A  great  deal  has  been  said,  and  very 
properly  said,  about  the  unsatisfactoiy 
state  of  the  evidence  both  of  the  pursuer 
and  of  his  wife,  and  the  occasional  in- 
consistencies and  sometimes  contradictions 
which  are  to  be  found  in  the  course  of  that 
evidence.  I  agree  with  my  noble  and 
learned  friend  on  the  woolsack  that  on 
that  point  you  are  entitled  to  t«ke  into 
consideration  the  situation  of  this  man. 
Consider  in  the  first  place  who  he  was — 
he  was  a  labourer,  apparently  not  a  man  of 
very  great  education,  or  of  more  than 
average  intellectual  powers.  He  was  at 
that  time  weakened  by  a  long  illness  from 
which  he  was  still  suffering,  an  illness,  I 
may  remark,  of  a  particularly  painful  and 
exhausting  character — in  fact  we  are  told 
that  the  interview  with  Sutherland  so 
exhausted  bim  that  he  was  in  bed  for 
several  days  afterwards.  Sutherland  on 
the  other  hand  was  a  man  apparently  of 
some  ability,  and  at  any  rate  he  had  had 
great  experience  in  settling  clainas  of  this 
description — it  was  his  business — he  had 
had  considerable  experience  of  it.  And  it 
is  not  wonderful,  I  think,  that  the  im- 
pression upon  this  man  of  what  took  place 
at  that  interview,  and  the  exact  state  of 
his  own  mind  at  and  after  the  interview, 
should  have  been  somewhat  blurred  and 
confused  when  he  comes  to  give  evidence 
about  it  at  a  subsequent  date. 
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There  is  one  other  point  which  the  learned 
Solicitor-General  made.  He  said  that  the 
znisrepresentation  charged  in  the  pleadings 
and  stated  in  the  pursuer's  evidence  was 
that  Dr  Mill  had  reported  that  the  man 
would  be  able  to  go  to  work  in  the  month 
of  October,  and  that  the  evidence  as  found 
by  the  learned  Lord  Ordinary  is  that  he 
was  told  only  that  Dr  Mill  had  said  he 
would  be  able  to  return  in  some  months, 
w^hich  is  approximately  put  at  three 
months.  I  cannot  say  mat  I  attach  the 
slightest  importance  to  that.  I  do  not 
think  that  it  is  such  a  variation  from  the 
pleadings,  or  that  the  difference  whether 
he  said  that  he  would  return  at  the  end  of 
October  (that  would  be  in  two  months)  or 
that  he  would  return  to  work  three  months 
hence,  or  in  some  months,  would  be  such  a 
variation  as  would  justify  the  Court  in 
i-eiecting  the  man's  suit  altogether. 

I  am  therefore  of  opinion  that  the  appeal 
should  be  allowed. 

Lord  Robertson — I  entirely  ag^ee  in  all 
that  has  been  said  by  my  noble  and  leai-ned 
friends.  The  exposition  of  the  facts  given 
by  the  Lord  Ordinary  is  so  entirely  in 
accordance  with  the  conclusions  which  I 
have  arrived  at  that  I  do  not  think  it 
necessary  further  to  develop  that  subject. 

I  only  desire  to  add  one  word,  because,  on 
the  face  of  the  judgment  of  the  Lord 
Justice-Clerk,  there  is  what  I  conceive  to 
be  an  entire  mis-statement  of  the  law 
applicable  to  this  case.  That  learned  Judge 
has  in  plain  terms  treated  the  case  on  the 
footing  that  the  defenders  to  the  action 
would  only  be  held  to  be  wrong  if  there 
was  brought  home  to  their  agent  wilful 
mis-statement,  or  as  he  expresses  it  in 
another  part  of  his  judgment,  fraud  or 
fraudulent  acts.  I  take  it  that  that  is  not 
the  law.  It  is  not  in  accordance  with  the 
highest  authorities  which  have  developed 
this  branch  of  the  law.  On  the  contrary,  I 
think  the  Lord  Ordinary  accurately  stated 
the  question,  when  he  said  that  the  ques- 
tion was  whether  "the  pursuer  was  induced 
to  enter  into  this  agreement  by  a  misrepre- 
sentation of  fact  for  which  the  other  con- 
tracting party_  is  responsible."  I  do  not 
dwell  upon  this,  and  have  only  made  men- 
tion of  it,  because  I  do  not  think  that  an 
error  of  that  kind  should  be  allowed  to 
glide  into  the  records  of  the  Court  without 
rectification. 

Lord  James  of  Hbreford  and  Lord 
Atkinson  concurred. 

Their  Lordships  reversed  the  interlocutor 
appealed  from,  with  expenses. 

Counsel  for  the  Appellant— The  Lord 
Advocate  (Shaw,  K.C.)— Wark.  Agents— 
J.  &  J.  Galletly,  S.S.C.,  Edinburgh- William 
Robertson  &  Company,  Westminster. 

Counsel  for  the  Respondents  —  The 
Solicitor-General  for  Scotland  (Ure,  K.C.) — 
C.  D.  Murray.  Agents — Biggart,  Lumsden, 
&  Company,  Glasgow  —  Morton,  Smart, 
Macdonald,  &  Prosser,  W.S.,  Edinburgh- 
Leslie,  Field,  Brownjohn  &  Company, 
London. 


HIGH  OOUBT  OF  JUSTIOIAEY. 


Twtday,  July  10. 

(Before  the  Lord  Justice-Clerk,  Lords 
M'Laren  and  Pearson.) 

ROWLAND  V.  DBAS. 

Jri^tidary  Cases  —  Licensing  Acts  — Pre- 
cedure — Licensing  (Scotland)  Act  1903  (3- 
Bdw.  VII,  cap.  ffi),  sec.  91,  (2)  and  (3)- 
Complaint  Brought  under  Burgh  Police 
Act  ft92  (55  and  56  Vict.  cap.  55),  and  not 
under  Summary  Jurisdiction  Acts  — 
Cornpetency. 

The  Licensing  (Scotland)  Act  1903, 
section  91,  provides—"  (1)  Every  person 
who  shall  commit  any  breach  or  certi- 
ficate, or  who  shall  in  any  other  manner 
offend  against  this  Act,  shall  be  prose- 
cuted ...  (2)  Breaches  of  certificate 
and  other  offences  in  this  section  re- 
ferred to,  may,  unless  by  this  Act 
otherwise  specially  directed  or  autho- 
rised, be  prosecuted  and  tried  as  police 
offences  before  and  by  any  magistrate 
or  magistrates  of  any  royaJ,  parliamen- 
tary, or  police  burgh,  officiating  in  any 
Court  for  the  trial  of  police  offences 
under  the  provisions  or  any  local  or 
general  Police  Act,  in  the  same  way 
and  manner,  in  all  respects,  as  may  be 
provided  for  the  trial  or  police  offences 
Dy  any  such  local  or  general  Police  Act 
in  force  in  the  county,  district,  or  burgh, 
where  the  defender  shall  reside  or  the 
offence  shall  have  been  committed  .  .  . 
(3)  Every  offence  committed  against 
this  Act  shall,  except  where  inconsistent 
with  the  provisions  and  conditions  of 
this  Act,  be  tried  and  determined 
under  the  provisions  of  the  Summary 
Jurisdiction  Acts.  ..." 

Held  in  a  suspension  that  in  si>ite  of 
the  terms  of  subsection  (S)  of  section  91 
it  was  competent  to  brin^  a  complaint 
charging  an  offence  against  the  Act, 
proceeding   under   the    Burgh    Police 
(Scotland)  Act  1802  and  not  under  the 
Summary  Jurisdiction  Acts,  an  option 
having  been  given  by  subsection  (2). 
Justiciary  Cases  —  Licensing  Acts  — Com- 
plaint—Relevancy— Licensing  (Scotland) 
Act  1903  (3  Edw.  IV,  cap.  25)  sec.  70  (1)— 
Using  Obscene  Language  while  Drunk 
-Omissicm  of  "to   the  Annoyance  of" 
Any  Person. 

The  Licensing  (Scotland)  Act  1903, 
section  70  (1),  inter  alia,  provides  — 
"Every  person  who  in  any  street, 
thoroughfare,  or  public  place,  whether 
a  building  or  not,  or  on  any  licensed 
premises,  behaves  when  drunk  in  a 
riotous  or  disorderly  manner,  or  while 
drunk  uses  obscene  or  indecent  language 
to  the  annoyance  of  any  person,  shall 
be  liable  on  summary  conviction  to  "  a 

HeMm  a  suspension  that  a  complaint 
in  which  it  was  charged  that  the  accused 
did  "behave  while  drunk  in  a  riotous 
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and  disorderly  manner,  swear,  shout 
aloud,  and  use  obscene  lang^uage,"  but 
which  omitted  "to  the  annoyaiice  of" 
any  person,  was  Irrelevant. 
The  Licensing  (Scotland)  Act  1S08  (3  Edw. 
IV,  cap.  25),  sees.  70  (1)  and  91  (2)  (3^,  so 
far  as  required,  are  quoted  aupra  in  ruoric. 
John  Rowland,  carter,  residing  at  New 
Road,  Coldstream,  was  charged  in  the 
Police  Court  at  Coldstream  with  a  contra- 
vention of  the  Licensing  (Scotland)  Act 
1903,  section  70  i\).  The  complaint  against 
him,  dated  IStn  December  1005,  was  in 
these  terms— "  Under  the  Burgh  Police 
(Scotland)  Act  1802,  and  the  Licensing 
(Scotland)  Act  1903.  Unto  the  Magistrates 
of  the  Burgh  of  Coldstream.  The  com- 
plaint of  William  Alexander  Deas,  bura;h 
prosecutor,  Humbly  Sheweth, — ^That  John 
Rowland,  carter,  residing  in  New  Road, 
Coldstream,  did,  on  Thursday,  14th  Decem- 
ber 1905,  in  New  Road,  and  in  the  lane 
leading  to  the  river  Leet,  within  the  burgh 
of  Coldstream,  behave  while  drunk  in  a 
riotous  and  disorderly  manner,  swear, 
shout  aloud,  and  use  obscene  language,  and 
has  thereby  been  guilty  of  an  offence 
contrary  to  section  70  (1)  of  The  Licensing 
(Scotland)  Act  1903,  whereby  the  said 
accused  is  liable  to  a  fine  not  exceeding 
forty  shillings,  and  failing  payment  to 
imprisonment  for  a  period  not  exceeding 
thurty  days,  or,  in  the  discretion  of  the 
Court,  to  imprisonment  for  a  period  not 
exceeding  thirty  days,  and  the  said  John 
Rowland  was  convicted  of  similar  offences 
under  this  Act  before  the  Police  Court  at 
Coldstream  on  25th  March,  24th  October, 
and  4th  December  1905.  May  it  therefore 
please  your  Honours  to  grant  waiTant  to 
oflQcers  of  law  to  summon  and  bring  the 
said  acciised  before  the  Magistrate  officiat- 
ing in  the  Police  Court  of  the  said  bur^h 
to  answer  to  this  complaint ;  to  cite  wit- 
nesses for  both  parties ;  to  convict  the 
accused  of  the  aforesaid  offence ;  and  tti 
adjudge  said  accused  to  suffer  the  penalties 
provided  by  the  said  Licensing  Act." 

On  22nd  December  there  had  been  served 
upon  Rowland  a  notice  or  "service  copy 
summons"  in  the  following  terms : — "Under 
the  Burgh  Police  (Scotland)  Act,  1802. 
Burgh  of  Coldstream.  To  John  Rowland, 
carter.  New  Road,  Coldstream.  You  are 
hereby  summoned  to  appear  personally  in 
the  hall  of  the  Mechanics'  Institution, 
before  the  magistrate  officiating  in  the 
Police  Court  of  the  burgh  of  Coldstream, 
upon  the  27th  day  of  December  1905,  at  11 
a.m.  o'clock,  to  answer  a  complaint  at  the 
instance  of  the  burgh  prosecutor,  charging 
you  with,  on  Thursday  14th  December  10U5, 
in  New  Road,  and  in  the  lane  leading  to 
the  river  Leet,  within  the  burgh  of  Cold- 
stream, being  drunk  and  behaving  in  a 
riotous  and  disorderiy  manner,  swearing, 
shouting  aloud,  and  using  obscene  language : 
and  you  have  been  previously  convicted  of 
similar  offences  before  the  Police  Court, 
Coldstream,  on  25th  March,  24th  October, 
and  4th  December,  all  in  the  year  1005  .  .  ." 
On  27th  December  the  Magistrates  found 
the  accused  guilty  of  the  offence  charged 
and  sentenced  him  to  ten  days'  imprison- 


ment.   A  further  sentence  under  the  Ineb- 
riates Act  1896  was  also  passed  on  him. 

Rowland  brought  a  bul  of  suspension,  in 
which,  after  narrating  the  service  on  him 
of  the  notice  or  "service  copy  summons" 
bearing  to  be  brought  under  the  Buigh 
Police  (Scotland)  Act  1802,  he  stated  -.—"t 
When  the  complaint  itself,  however,  was 
read  in  the  Police  Court  of  the  burgh  of 
Coldstream  on  the  27th  December  1906,  it 
was  found  to  be  brought  under  the  Bm^ 
Police  (Scotland)  Act  1802,  and  the  Licens- 
ing  (Scotland)   Act   1008,  whereupon  the 
complainer's  agent  objected  (1)  to  the  com- 
petency and  relevancy  of  the  complaint,  in 
respect   that   the   service   copy    does   not 
charge  the  complainer  with  naving  com- 
mitted a  common  law  crime  or  a  statuhnr 
offence,  and  (2)  that  the  complaint  should 
have  been    brought   under  the   Summary 
Jurisdiction  Acts  as  provided  for  by  section 
91  of  the  Licensing   (Scotland)    Act  19BR, 
which  objections  were  repelled.    3.  In  the 
summons  or  notice  served  upon  the  corn- 
plainer  he  is  not  there  charged  with  any 
crime  or  offence,  although    it    is    therein 
stated  that  he  has  been    previously  con- 
victed of  'similar  offences.'    4.  As  disclosed 
by   the   principal   complaint,    the    chaige 
made  against  the  complainer  was  for  con- 
travening sub-section  1  of  section  70  of  the 
Licensing  (Scotland)  Act  1908,  and   should 
therefore,   as  provided  for  by   Part  VI— 
Legal  Proceedings — sub-section  3  of  section 
91  of  that  Act,   been  brought  under  the 
Summary  Jurisdiction  Acts.    The  ignoring 
of  this  statutory  provision  was  to  tiie  pre- 
judice of  the  complainer,  as  he  could  not 
discover  from  the  summons  or  notice  served 
ui>on  him  what  the  charge  really  was.  as  no 
crime  per  ae,  or   statutory   offence,    was 
libelled,  whereas  had  the  complaint  bera 
brought  under  the  Summary  Jurisdiction 
Acts,  as  provided  for,  a  full  copy  of  the 
complaint  and  warrant  to  cite  would  have, 
along  with  the  citation,  been  served  upon 
the  complainer  ...    6.  The  said  conviction 
and  sentences,  or  warrants  or  orders,  or 
one  or  other  of  them,  are  illegal  and  un- 
warrantable, in  respect  that  the  complaint 
was  not  brought  under  the  provisions  of 
the  Summary  Jurisdiction  Acts,  in  terms 
of  sub-section  3  of  section  91  of  the  '  Licens- 
ing (Scotland]  Act  1903 .  .  ." 

The  complainer  pleaded,  inter  alia — "T\» 
conviction,  sentences,  warrants,  or  orders 
complained  of  should  be  suspended  as 
craved,  with  expenses,  in  respect  (1)  that 
the  offence  charged  contravening  sub-sec- 
tion 1  of  section  70  of  the  Licensing  (Scot- 
land) Act  1003,  should,  in  terms  of  sub-sec- 
tion 3  of  section  01  of  that  Act,  have  been 
tried  and  determined  under  the  Summary 
Jurisdiction  Acts ;  (2)  that  the  complainer 
was  not  served  with  a  copy  of  the  com- 
plaint and  warrant  as  provided  for  by  ttiese 
Acts " 

Argued  for  the  complainei^l)  The  terms 
of  the  Licensing  (Scotland)  Act,  section  91 
(3),  were  imperative,  and  directed  that  all 
offences  committed  against  the  Act  dbouM 
be  tried  under  the  provisions  of  the  Sum- 
mary Jurisdiction  Acts.  The  prosecution 
had  not  conformed  to   these  provisions. 
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This  had  prejudiced  the  complainer,  for  he 
had  not  received  the  notice  of  the  offence 
charged  which  he  would  have,  and  so  was 
unable  to  meet  it.  (2)  The  complaint  did 
not  contain  a  relevant  averment  of  an 
offence  either  at  common  law  or  under  the 
statute.  The  use  of  obscene  language  was  no 
offence  unless  in  so  far  as  it  was  made  so  by 
section  70  (1)  of  the  Licensing  Act  1908,  and 
that  was  only  when  done  "to  the  annoy- 
ance of  any  person."  There  was  no  aver- 
ment here  that  it  was  "to  the  annoyance 
of  any  person." 

Argued  for  the  respondent— (1)  The  offence 
could  competently  be  charged  under  the 
Butvh  Police  Act.  The  terms  of  section 
91  (3)  were  not  imperative,  as  an  option 
was  given  in  section  91  (2^  of  proceeding 
under  the  Burgh  Police  Act — Lambie  v. 
Meams,  March  20, 1903, 4  A.  207,  5  F.  (J.) 82, 
40  S.L.R.  574.  The  interpretation  sought 
to  be  set  upon  sub-sec.  (3)  by  the  complainer 
would  renaersub-sec.  (2)  nugatory.  Section  8 
of  the  Summary  Jurisdiction  (Scotland)  Act 
1881  (44  and  45  Vict.  cap.  33),  provided  that 
in  police  prosecutions  it  should  be  optional 
to  use  either  the  forms  of  the  Summary 
Jurisdiction  Acts  or  of  General  or  Local 
Police  Acts.  (2)  The  complaint  was  rele- 
vant. It  charged  the  accused  with  behav- 
ing while  drunK  in  a  riotous  and  disorderly 
manner,  which  was  an  offence  under  the 
section.  The  words,  "swear,  shout  aloud, 
and  use  obscene  language"  were  only 
explanatory  of  the  riotous  and  disorderly 
conduct.  The  complaint  would  have  been 
relevant  without  the  addition  of  these 
words. 

Lord  JusncaB-Ci-BRK— There  is  no  doubt 
whatever  that  branches  (2)  and  (3)  of  section 
91  of  the  Licensing  (Scotland)  Act  1903  are 
extremely  awkwardly  expressed,  but  I 
thiuk  that  sub-sec.  (2)  of  the  section  makes 
it  competent  to  proceed  under  the  Bui^h 
Police  Act  1892,  and  I  would  not  be  lor 
setting  aside  the  conviction  on  that  ground. 

But  it  seems  to  me  that  the  conviction  is 
certainly  bad  on  the  simple  ground  that 
the  qualification  of  the  statute,  "  to  the 
annoyance  of  any  person,"  has  not  been 
met  hy  any  statement  in  the  eoinplaiut 
that  there  was  such  annoyance.  To  use 
obscene  or  indecent  language  is  hot  an 
offence  under  the  statute  unless  it  is  done 
"  to  the  annoyance  of  any  person,"  and  the 
omission  of  these  words  is  fatal  to  the 
complaint,  and  the  conviction  therefore 
cannot  stand. 

Loud  M'Laben— I  am  of  opinion  that 
the  91st  section  of  the  Licensing  (Scotland) 
Act  1903  gives  alternative  modes  of  pro- 
ceeding, viz.,  either  under  the  Burgh  Police 
Act  18^,  or  under  the  Summary  Jurisdiction 
Acts.  Unless  it  is  meant  to  give  such  an 
alternative  I  could  not  attach  any  mean- 
ing to  the  sub-sections  (2)  and  (3),  for  unless 
read  in  this  way  they  are  mutually 
destructive. 

On  the  question  of  the  relevancy  of  the 
complaint,  whenever  an  act  may  be  criminal 
or  not  criminal  according  to  the  circum- 
stances under  which  the  act  is  done,  it  is 


necessary  in  the  complaint  to  express  the 
conditions  which  make  the  act  criminal. 
In  this  case  the  act  charged  is  criminal 
only  when  done  "  to  the  annoyance  of  any 
person,"  and  in  the  absence  of  these  neces- 
sary words  the  complaint  is  not  relevant. 

Lord  Pearson— I  agree,  but  I  desire  to 
guard  myself  against  appearing  to  hold 
that  the  notice  of  the  nature  or  the  com- 
plaint given  by  what  is  called  the  "  Service 
Copy  Summons"  is  sufiBcient. 

The  Court  quashed  the  conviction. 

Counsel  for  the  Complainer  —  D.  M. 
Wilson.    Agents — Bryson  &  Grant,  S.S.C. 

Counsel  for  the  Bespondeut  —  Pringle. 
Agents  —  Nisbet,  Mathison,  &  Oliphant, 
S.S.C. 


Tuesday,  July  10. 

(Before  the  Lord  Justice-Clerk,  Lord 
M'Laren,  and  Lord  Pearson.) 

PRITECA  V.  H.  M.  ADVOCATE. 

Justiciary  Cases — Complaint— Relevancy- 
Writing  Threatening  Letters  with  View 
to  Extort  Money— Demand  for  Money  on 
Separate  Slip  not  Specifically  Stated  to 
have  been  Attached  to  Letter. 

An  indictment  charged  the  accused 
"that  you  did  write  or  cause  to  be 
written  a  threatening  letter  ...  of 
which  the  following  is  the  English 
translation  '....'  on  slip  'I  will  await 
your  cheque  for  £60  by  to-morrow 
Thursday  morning,  not  later,'  and  did 

§ut  said  letter  into  an  envelope  ad- 
ressed  to  .  .  .  And  all  this  you  did 
(1)  with  intent  to  put  said  ...  in  a 
state  of  alarm  and  of  apprehension  of 
injury  to  his  fortune  and  reputation ; 
and  (2)  for  the  purpose  of  extorting 
money  from  him. 

Objection  was  taken  to  the  relevancy 
on  the  ground  that  the  flrst  head  set 
forth  no  crime  and  no  circumstances 
were  set  forth  to  support  the  second 
inasmuch  as  nothing  was  said  of  the 
"  slip  "  having  been  written,  posted,  or 
received. 

Held  in  a  suspension  that  the  indict- 
ment set  forth  a  relevant  charge  of  an 
attempt  to  extort  money  by  threats. 
Justiciary    Cases — Jurisdiction  —  Suspen- 
sion— Competency — Trial  by  Sheriff  and 
Jury — Suspension  on  Ground  that  Com- 
petent Evidence  was  Excluded  by  Sheriff. 
The  High   Court  of  Justiciary  can 
entertain  a  suspension  of  a  sentence 
pronounced  by  a  Sheriff  on  the  ver- 
dict of  a  jur^,   taken  on  the  ground 
that  the  ^eriff  had  excluded  compe- 
tent evidence. 

•    Bums  &  Hart  v.  Young,  December 

19, 1866,  2  Irv.  571,  and  Quams  v.  Bart, 

June  4, 1866,  5  Irv.  251,  com.m€nted  on. 

JuMioiary   Cases — Evidence — Competency 

— Charge  of  Attempt  to  Extort  Money  6y 

Threatening  Letters— Evidence  to  Show 
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Prtfovoua  Letter  to  uihich1/Slip,Containing 
Demand  Alleged  to  Belong  Contained 
Legitimate  Reiiuest. 

In  the  trial  before  a  Sheriff  and  jury 
of  a  person  charged  with  sending  a 
threatening  letter  with  a  view  to  ex- 
tort money,  the  demand  having  been 
on  a  slip  separate  from  but  attached 
to  the  letter,  the  accused  sought  to 
establish  that  the  slip  was  attached 
not  to  the  letter  lil^lled  but  to  a 
previous  one  legitimately  asking  for 
money.  On  his  further  attempting  to 
prove  that  the  sum  asked  in  such  pre- 
vious letter  was  due  him  objection  was 
taken  and  sustained. 

Held  in  a  suspension  that  the  pro- 
posed evidence  was  rightly  excluded 
and  suspension  refused. 
On  23rd  March  1906  Charles  Priteca,  general 
?nerchant,  14  Roxburgh  Street,  Edinburgh, 
having  been  found  guilty  by  a  majority  of 
a  jury  under  a  criminal  libel  in  the  Sheriff 
Court  at  Edinburgh,  was  sentenced  to  three 
months'  imprisonment.  He  brought  a  bill 
of  suspension. 

The  charge  in  the  indictment  was  "that 
on  1st  November  1005,  at  14  Roxburgh  Street 
aforesaid  or  elsewhere  in  Edinburgh  or 
Leith,  you  did  write  or  cause  to  be  written 
a  threatening  letterin  the  Yiddish  language, 
of  which  the  following  is  the  English  transla- 
tion— '  Solomon,  1  have  received  your  ulti- 
matum. You  have  made  a  fool  of  me  and 
you  have  decided  that  I  shall  not  exist.  I 
will  fight  for  my  existence.  However  I 
will  try  something  else  and  hope  that  I 
will  manage  before  Saturday  to  paralyse 
you  so  far  as  Leith  is  concerned.  Up  to 
now  you  have  fought  a  woman  but  now  it 
is  a  man.  You  nave  given  information 
against  an  honest  man,  a  Mr  Davidson, 
and  you  have  nearly  ruined  him,  a  shame 
and  a  disgrace.  Of  course  the  Liverpool 
priest  is  at  the  bottom  of  everything  and 
him  you  will  have  to  thank.  We  remain 
enemies  from  to-day.'  '  Ezekiel  '—on  slip — 
'  I  will  await  your  cheque  for  £50  by  to- 
morrow Thursday  morning  not  later ; '  and 
did  put  said  letter  into  an  envelope  ad- 
dressed 'Mr  S.  Phillip,  14  Tolbooth  Wynd, 
Leith,'  which  letter  was  meant  and  intended 
by  you  for  Solomon  Phillips,  14  Tolbooth 
Wynd,  Leith,  and  time  above  libelled,  at 
the  General  Post  Office  or  at  some  other 
Post  Office  or  letter  box  in  Edinburgh,  did 
send  said  letter  to  him  by  posting  it  en- 
closed in  said  envelope  addressed  as  afore- 
said, and  said  letter  was  thereafter  duly 
delivered  through  the  Post  Office  to  the 
said  Solomon  Phillips,  and  the  said  letter 
jind  envelope  are  Nos.  12  and  13  of  the  list  of 
productions  lodged  herewith  ;  and  further, 
time  and  place  first  above  libelled,  in  pur- 
suance of  tne  threat  contained  in  said  letter, 
you  did  write  or  cause  to  be  written  a  cir- 
cular in  the  following  tenaa—' Leith,  let  Nov- 
ember 1905.  Fellow  Workers  and  Friends. 
The  sender  of  this  circular  begs  to  ask  all 
respectable  Citizen  and  Working  Men  of 
Leith  and  Surrounding  districts  to  keep 
their  wives  and  daughters  from  calling  at 
the  Remnant  Shop  No.  14  Tolbooth  Wynd, 
Leith,  owned  by  S.  Phillips,  as  this  man 


has  been  and  is  taking  immoral  liberties 
with  a  good  number  of  his  customers;  in- 
cladiug  sender's  own  friend,  whose  ftuaity 
lives  are  utterly  ruined.  Yours  resnect- 
fuUy  A  Victim.  Please  note  the  address 
No.  14  Tolbooth  Wynd,  Leith,'— and  did  pot 
said  circular  into  an  envelope  addr^sed 
'Mr  S.  Phillips,  14  Tolbooth  Wynd,  Leith," 
and  on  1st  or  2nd  November  VOOBi,  p]aee 
second  above  libelled,  did  send  said  circulat 
to  the  said  Solomon  PhiUips  bv  posting  it 
enclosed  in  said  envelope  addressed  a» 
aforesaid,  and  the  said  circular  was  tfaete- 
after  duly  delivered  through  the  Post  Office 
to  him  and  was  meant  ana  intended  by  voa 
to  induce  the  belief  on  his  part  that  unless 
the  demand  by  you  for  £50  made  as  above 
libelled  was  complied  with,  said  circolv 
would  be  issued  in  Leith  and  suTToundisc 
districts  and  his  business  paralysed,  and 
the  said  circular  and  envelope  ^re  Nos.  13 
and  16  of  the  list  of  productions  lodged 
herewith.  And  all  this  you  did  (1)  with 
intent  to  put  the  said  Solomon  Plullipg  in 
a  state  of^  alarm  and  of  apprehension  of 
injury  to  his  fortune  and  reputation;  and 
(2)  for  the  purpose  of  extorting  money 
from  him." 

In  the  bill  of  suspension  the  complainn 
stated,  infer  aZia,  as  follows: — "(2)  At  the 
first  diet,  which  was  held  on  Monday  I2tli 
March  1906,  counsel  for  the  complaina 
objected  to  the  relevancy  of  the  libel,  inter 
aha,  on  the  following  grounds,  viz.— (1) 
That  the  complainer  was  not  charged 
under  the  first  head  of  the  libel  with  any 
crime  known  to  the  law  of  Scotland ;  ao^ 
(2)  that  no  facts  and  circumstances  relevant 
to  infer  the  complainer's  Kuilt  under  Uie 
second  head  of  the  libel  had  been  set  forth, 
in  respect  it  was  not  averred  that  the  slip 
libelled  on  was  written  by_  or  on  behalf  of 
the  complainer,  nor  that  it  was  ever  sent 
at  any  time  or  in  any  manner  by  the 
complainer  to  the  said  Solomon  Phillips, 
nor  that  it  was  ever  received  by  the  latter. 
The  Sheriff  (Maconochie)  repelled  the 
objections  and  found  the  libel  relevant; 
and  the  complainer  thereafter  pleaded  not 
guilty.  ...  (4)  During  the  cross-examina- 
tion of  Solomon  Phillips,  the  first  witness 
for  the  prosecution,  counsel  for  the  coin- 
plainer,  with  the  view  of  laying  the 
foundation  for  evidence  to  prove  that  tie 
words  libelled  as  'on  slip'  were  not  !«nt 
with  the  letter  libelled  to  Solomon  Phillips, 
but  on  a  separate  piece  of  paper  enclosed 
with  an  earlier  letter  containing-  a  proper 
atid  legitimate  request  for  a  sum  of  £30 
due  by  him  to  the  complainer,  asked  the 
witness  whether  the  said  piece  of  paper 
was  not  received  by  him  in  another  and 
earlier  letter  of  the  same  date,  in  which 
the  complainer  urged  him  to  make  pay- 
ment of  the  foresaid  sum  of  £50.  Objection 
was  taken  to  the  question  so  far  as  it 
related  to  the  contents  of  the  letter,  and 
the  Sheriff,  although  he  was  informed  of 
the  purpose  of  the  question  as  aforesaid, 
sustained  the  objection  and  intimated  that 
no  evidence  would  be  admitted  to  prove 
that  the  said  piece  of  paper  had  been  sent 
in  a  letter  to  the  effect  above  mentioned, 
making  a  request  for  the  said   sam  of 
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money.  (5)  The  complainer  was  ^avely 
prejudiced  by  the  said  exclusion  of  evidence. 
He  offered,  and  was  able  to  prove,  that  a 
piece  of  paper  containing  words  somewhat 
similar  to  those  libelled  as  'on  slip,'  and 
which  he  admitted  to  have  written,  was 
sent  by  him  to  Solomon  PhillipH3  with  a 
letter  which  properly  and  legitimately 
requested  payment  of  a  sum  of  £60  due  to 
him  by  Solomon  Phillips,  but  that  no  such 
piece  of  paper  was  sent  with  the  letter 
libelled.  Owing  to  the  exclusion  of  the 
said  evidence,  the  jury,  by  a  maiority, 
returned  a  verdict  of  guilty  as  lioelled. 
(8)  In  further  cross-examination  of  the 
same  witness  counsel  for  complainer,  with 
the  view  of  leading  evidence  to  remove  the 
ambiguity  in  the  opening  sentences  of  the 
letter  libelled,  and  explain  the  meaning 
thereof,  asked  whether  there  had  previously 
been  a  disagreement  and  quarrel  between 
the  witness  and  complainer.  The  c[ue8tion 
was  objected  to,  and,  notwithstandmg  that 
the  purpose  of  the  question  was  explained 
as  after  mentioned,  the  objection  was  sus- 
tained, and  the  Sheriff  intimated  that  no 
questions  following  on  that  line  would  be 
allowed.  The  complainer  was  therebv 
prevented  from  proving  that  no  sucn 
threat  to  paralyse  the  business  of  Solomon 
Phillips  as  is  alleged  in  the  libel  was  made 
or  intended  by  nim,  but  that  the  letter 
libelled  was  solely  directed  against  what 
the  complainer  bielieved  was  a  nefarious 
scheme  contrived  by  the  said  Solomon 
Phillips,  and  partly  executed,  for  the  pur- 

gose   of   driving   the   complainer  out   of 
usiness   in   Leith.     The  complainer  was 
thus  seriously  prejudiced  in  his  defence." 

The  respondent  in  his  answers,  inter  alia, 
stated  —  "  (4)  Admitted  that,  during  the 
cross-examination  of  the  said  Solomon 
Phillips,  counsel  for  the  complainer  asked 
the  witness  whether  the  said  slip  had  not 
been  received  by  him  as  part  of  another 
and  earlier  letter  from  the  complainer  than 
that  of  1st  November  1905,  mentioned  in 
the  indictment,  said  earlier  letter  being  of 
same  date,  and  containing  a  request  for  a 
sum  of  £60;  and  also  whether  the  sum  of 
£50  mentioned  in  the  said  earlier  letter  was 
a  sum  due  bv  the  witness  to  the  complainer. 
Admitted  that  this  respondent  objected  to 
the  second  part  of  the  question,  on  the 
ground  that  if,  as  was  proposed  to  lie 
proved  by  the  complainer,  the  said  slip 
formed  part  of  an  earlier  letter  to  the 
witness,  not  libelled,  and  not  a  part  of  the 
letter  of  1st  November  1905  libelled,  it  was 
irrelevant  to  the  issue  to  inquire  whether 
the  sum  of  monej  of  which  the  complainer 
asked  payment  m  the  earlier  letter  was  a 
sum  due  to  him  by  the  witness  or  not. 
Admitted  that  this  objection  to  the  ques- 
tion was  sustained  by  the  Sheriff.  The 
complainer's  counsel  was  allowed  to  ask,  and 
did  ask,  the  witness  whether  the  said  slip, 
instead  of  being  received  by  him  as  a  part 
of  the  letter  of  1st  November  1905  mentioned 
in  the  indictment,  was  in  fact  received  by 
him  as  part  of  an  earlier  letter  of  same 
date  from  the  complainer  asking  for  money; 
and  the  witness  in  answer  deponed  that  he 
had  received   an  earlier  letter  from  the 


complainer  asking  for  money,  but  that  the 
said  slip  was  not  received  by  him  as  part  of 
said  earlier  letter,  but  was  received  by  him 
as  part  of  the  letter  of  1st  November  1905 
mentioned  in  the  indictment,  having  been 
enclosed  along  with  and  attached  to  the 
sheet  of  pai>er  forming  the  remainder  of 
the  production.  No.  12  of  the  said  list. 
Admitted  that  the  Sheriff,  in  sustaining 
the  objection  as  above  mentioned,  intimated 
that  no  evidence  would  be  admitted  to 
prove  that  the  money  referred  to  in  the 
earlier  letter  was  money  due  by  the  witness 
to  the  complainer." 

The  complainer  pleaded — "1.  Thesentence 
complained  of  should  be  suspended  and 
liberation  granted,  with  expenses,  in  respect 
(1)  that  the  libel  is  irrelevant.  ...  2.  The 
complainer  is  entitled  to  suspension  and 
liberation  in  respect  that  evidence  com- 
petent to  rebut  tne  charge  in  the  libel  was 
tendered  at  the  trial  and  refused  as  above 
set  forth." 

Argued  for  the  complainer— (1)  The  in- 
dictment contained  no  relevant  averment 
of  a  crime  known  to  the  law  of  Scotland, 
There  was  no  averment  that  the  words 
libelled  as  being  "  on  slip  "  were  part  of  the 
letter  complained  of,  or  that  the  "slip "  had 
been  put  in  an  envelope  and  posted  to 
Phillips.  These  words  were  the  only  words 
which  could  found  a  charge  of  an  attempt 
to  extort  money.  The  sending  of  the  letter 
could  not  be  made  the  foundation  of  a 
criminal  charge  apart  from  the  attempt  to 
extort  money.  (2)  Legitimate  evidence 
had  been  excluded.  The  complainer  had 
attempted  to  prove  that  the  "slip"  formed 
part  of  an  earlier  letter  in  which  he  properly 
and  legitimately  claimed  payment  of  £50 
due  by  Phillips  to  himself.  The  Sheriff 
had  refused  to  admit  the  evidence.  (3) 
Such  refusal  was  a  good  ground  for  review 
—Bums  &  Hart  v.  Young,  December  19, 
1856,  2  Irv.  571 ;  Quama  v.  Hart,  June  4, 
1866,  5  Irv.  251. 

Argpied  for  the  respondent— (1)  The  in- 
dictment read  as  a  whole  stated  a  relevant 
case  of  an  attempt  to  extort  money  by 
threats — H.  M.  Advocate  v.  Miller,  Novem- 
ber 24,  1862,  4  Irv.  238.  The  indictment 
would  have  been  perfectly  good  without 
the  words  "on  slip;"  these  were  merely 
explanatory  of  the  form  in  which  the  com- 
munication was  made.  (2)  It  was  not  com- 
petent to  review  the  decision  of  the  Sheriff 
on  a  matter  of  law,  and  the  complainer  had 
failed  to  bring  his  case  up  to  one  of  oppres- 
sion—^wm*;  Quams,  above  cited.  There 
was  no  provision  for  a  note  of  objections  to 
questions  in  a  trial  by  sheriff  and  jury — 
9  Geo.  IV,  cap.  29,  sec.  17.  (3)  In  axxj  case 
theSherlff  had  rightly  excluded  the  evidence 
in  question. 

Lord  Justicb-Clbbk- I  cannot  say  that 
this  indictment  is  very  happily  drawn.  It 
contains  in  some  respects  unnecessary  am- 
plifications and  alternatives,  and  it  is  some- 
what loose  in  its  description  of  this  docu- 
ment, which  is  referred  to  as  the  "slip." 
Still  the  words  are  sufficient  to  indicate 
what  is  meant,  viz.,  that  the  letter  set  forth 
in  the  indictment  was  written  on  two  sepa- 


DigitizedbyV^OOQlC 


864 


The  Scottish  Law  Reporter.— VoL  XLIIl. 


CFriteca  t.  H.  M.  AdmcaM; 
July  i€>,  1906. 


rate  pieces  of  paper.  AccordinKly  I  have 
no  difficulty  in  holding  that  the  libel  is 
relevant. 

The  only  remaining  point  is  that  the 
Sheriff  fell  into  such  error  in  refusing  com- 
petent evidence  as  to  furnish  g^und  for 
suspension  bv  this  Court.  It  has  been  de- 
cided that  the  admission  of  incompetent 
evidence  is  a  ground  for  suspension,  and  I 
cannot  doubt  that  the  rejection  of  com- 
petent evidence  would  equally  be  a  ground 
for  suspension.  But  the  question  is,  whether 
on  the  statement  before  us  there  was  a 
rejection  of  competent  evidence.  I  have  no 
doubt  that  the  sheriil  was  right  in  reject- 
ing the  question  in  the  form  in  which  it 
was  proposed  to  be  put,  because  I  am  satis- 
fled  that  it  was  not  competent  to  prove 
that  a  sum  of  £50  was  resting-owing  to  the 
comijlainer  by  Solomon  Phillips.  The 
Sheriff  did  allow  another  question  as  to  the 
receipt  of  a  previous  letter  from  the  com- 

glainer.  In  allowing  that  evidence  the 
herifF  went  as  far  as  he  could  competently 
go.  I  think  therefore  that  the  suspension 
should  bo  refused  and  a  'warrant  g^nted 
for  commitment  of  the  complainer. 

Lord  M'Laben  — I  agree  with  all  the 
Loid  Justice-Clerk  has  said  regarding  the 

F articular  objections  in  this  case,  and  if 
add  anything  it  is  only  as  to  the  limits 
of  the  jurisdiction  of  this  Court  in  a  sus- 
pension following  on  a  verdict  in  a  sheriff 
and  jury  ease.  "Rie  question  is  not  a  new 
one,  and  the  subject  is  fuUy_  treated  in 
Hume's  Commentaries,  vol.  li,  p.  514,  as 
follows  —  "In  judging  of  suspensions  the 
question  may  sometimes  arise  concerning 
wie  power  of  the  Court  of  Justiciary  to 
set  aside  a  sentence  which  proceeds  on  the 
verdict  of  an  assize.  And  here,  as  in  the 
case  of  a  verdict  returned  in  any  trial 
before  themselves,  there  seems  to  be  room 
for  a  distinction.  If  the  verdict  is  chal- 
lenged on  this  ground  only  that  it  is  not 
warranted  by  tne  evidence  in  the  trial, 
certainly  the  Lords  can  pay  no  regard  to 
such  a  plea.  To  settle  the  fact  is  the 
peculiar  province  of  every  assize,  in  what 
court  soever  the  trial  be ;  and  in  the  pro- 
cess of  review,  equally  as  in  receiving  a 
verdict  of  assize  in  their  own  Court,  the 
Lords  of  Justiciary  must  in  that  respect 
take  the  face  of  the  verdict  for  their  rule 
and  hold  it  to  be  the  truth."  Then  pro- 
ceeding to  consider  the  case  of  objections 
to  the  admissibility  of  evidence  and  the 
like,  the  author  says — "  In  moving  such  a 
challenge  the  suspender  does  not  impeach 
the  conclusion  which  the  assize  have 
come  to  on  the  proof,  such  as  it  was;  he 
impeaches  the  skill  and  the  proceedings 
of  the  judge,  who  has  not  laid  the  lawful 
and  proper  materials  before  the  assize  for 
enabling  them  to  form  a  sound  judgment 
on  the  case." 

This  passage  has  reference  to  the  pro- 
ceedings in  a  Sheriff  and  jury  trial  under 
the  common  law  when  the  evidence  was 
preserved  and  entered  in  the  Sheriff  Court 
Bboks.  This  procedure  has  been  shortened 
by  the  Act  9  Geo.  IV,  cap.  20,  section  17  of 
which  provides— "That  it  shall  and  may  be 


lawful  for  the  High  Court  of  Admiralty 
and  for  the  Court  of  the  Sheriff  respectively 
to  pi-oceed  in,  by,  and  determine  all  causes 
and  prosecutions  for  crimes  before  them, 
where  the  trial  is  by  jury,  by  verdict_  of 
such  jury,  upon  examining  and  bearing 
the  evidence  of  the  witness  or  w^itnesses  in 
in  any  such  cause  or  prosecution  viva  voca. 
without  reducing  into  writing  the  testi- 
mony of  any  su<m  witness  or  witnesses  Id 
same  manner  and-  according  to  the  same 
rules  as  are  observed  in  trials  before  the 
Court  of  Justiciary ;  and  it  is  hereby  pro- 
vided that  the  judge  trying  such  canaes 
or  prosecutions  shall  preserve  and  duly 
autnenticate  the  notes  of  the  evidence 
taken  by  him  in  such  trial,  and  shall 
exhibit  the  same,  or  a  certified  copy 
thereof,  in  case  the  same  should  be  called 
for  by  the  Court  of  Justiciary." 

The  fact  that  notes  of  evidence  aiv 
required  to  be  taken,  and  that  provision 
is  made  for  their  production  to  tbe  Court 
of  Justiciary,  shows  that  the  right  of  review 
by  this  Court  remains. 

The  two  cases  quoted  in  argument  — 
BxLrr%»  &  Hart  v.  Young,  December  191, 
1856,  2  Irvine  671,  and  Quams  v.  Hart, 
June  4,  1808,  5  Irvine  251 — are  both  cod- 
sLstent  with  the  law  laid  down  by-  Hume. 
In  Quama'  case,  while  the  Court  rejected 
the  ground  of  suspension,  namely,  that  the 
Sheriff  in  his  charge  to  the  jury  had  laid 
down  bad  law,  both  the  Lord  Justice- 
General  (M'Neill)  and  the  Lord  Justice- 
Clerk  (Inglia)  took  ptains  to  point  out 
the  distinction  between  what  was  said  by 
the  Judg[e  to  the  jury  and  a  question  as  to 
the  admissibility  of  evidence  or  objections 
of  a  like  nature  stated  in  the  course  of  the 
proof,  on  the  g;round  that  in  the  flrst  case 
there  is  110  provision  made  for  notes  being 
taken  of  the  charge,  and  therefore  no 
material  for  this  Court  to  proceed  on, 
while  in  the  second  case  notes  must  be 
taken  and  may  be  made  available  for  the 
use  of  this  Court. 

While  we  should  be  entitled  to  deal  with 
the  question  of  refusal  of  evidence  in  this 
case,  I  am  of  opinion  that  the  complainer 
can  take  no  benefit  from  this  power,  because 
I  think  that  the  Sheriff  has  rightly  decided 
the  question. 

Lord  Peabson— I  agree. 

The  Coui-t  refused  the  suspension. 

Counsel  for  the  Complainer— Guthrie,  K.C. 
—Mercer.    Agent— D.  Maclean,  Solicitor. 

Counsel  for  the  Respondent — Orr,  K.C— 
T.  B.  Morison.  Agent^W.  S.  Haldane, 
W.S.,  Crown  Agent. 
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Monday.  July  16. 

(Before  Lord  M'Laren,  Lord  Pearson,  and 
Lord  Mackenzie.) 

BLACK  V.  CLAXTON 

Juattdary  Cases — Conviction  and  Senttnce 
—  Validity — Statute  Enacting  Liability 
to  Fine  or  Invpritonment  on  Conviction — 
Diamissal  wUh  Admonition — Education 
(Scotland)  Act  1872  (35  and  36  Vict.  cap. 
62),  sec.  70. 

A  statute  provided  that  an  accused 
should,  on  conviction  of  an  ofFence,  be 
liable  to  a  penalty  not  exceeding  a 
certain  amount  or  to  imprisonment  not 
exceeding  a  certain  period.  An  accused 
was  convicted  and  admonished. 

Held,  on  a  suspensipn,  that  the  con- 
viction and  sentence  was  not  conform 
to  statute,  and  conviction  quashed. 

Fraser  v.  Neilson,  February  6,  1903, 
4  A.  139,  5  F.  (J.)  51,  40  S.L.B,  534,  and 
Oardner  v.  Dymock,  January  9,  1865,  5 
Irv.  !&,  followed. 
The  Education  (Scotland)  Act  1872  (86  and 
30  Vict.  cap.  62),  section  70,  makes  provision 
that  parents  failing  to  provide  their  chil- 
dren with  elementary  education  may  be  pro- 
ceeded   against    by    the    procurator-fiscal, 
"and  on  conviction  the  parent  shall  be  liable 
to  a  penalty  not  exceeding  twenty  shillings 
or  to  imprisonment  not  exceeding  fourteen 
days." 

Duncan  Black,  clothier,  Tarbert,  Loch- 
fyne,  was  charged  in  the  Justice  of  the 
Peace  Court  at  Liocheilphead  with  a  con- 
travention of  the  Education  Acts.  The 
complaint  against  him  was  as  follows:— 
•'That  Duncan  Black,  clothier,  Tarbert, 
Lochfyne,  has  contravened  the  Education 
(Scotland)  Acta  1872  to  1893,  and  the  Educa. 
tion  (Scotland)  Act  1901,  particularly  section 
1  of  the  Education  (Scotland)  Act  1901,  in 
so  far  as  the  said  Duncan  Black  has  been 
for  a  period  of  at  least  one  month  immedi- 
ately preceding  the  seventeenth  day  of 
February  1006,  without  reasonable  excuse, 
failing  to  discharge  the  duty  of  providing, 
as  required  by  said  Acts,  emcient  elemen- 
tary education  in  i-eading,  writing,  and 
arithmetic  for  Annie  Black  and  Natalie 
Black,  his  children,  residing  with  him,  and 
who  are  both  between  five  and  fourteen 

?'ears  of  age :  Whereby,  in  terms  of  sections 
0  and  71  of  the  Education  (Scotland)  Act 
18T2,  the  said  Duncan  Black  is  liable  to  a 
penalty  not  exceeding  twenty  shillings,  or 
to  imprisonment  not  exceeding  fourteen 
days,  and  is  further  liable  to  have  expenses 
not  exceeding  twenty  shillings  awarded 
against  him.  He  was  convicted,  the  con- 
viction and  sentence  being  in  the  following 
terms:  —  "The  Justices,  in  respect  of  the 
evidence  adduced,  convict  the  said  Duncan 
Black  of  the  contravention  charged,  and 
dismiss  him  with  an  admonition." 

Black  brought  a  suspension  and  pleaded — 
"The  pretended  warrant  or  sentence  com- 
plained of  being  ille^d  and  rdtra  vires 
ought  to  be  suspended. 

VOL.  zun. 


Argued  for  the  complainer — Under  sec- 
tion 70  of  the  Education  (Scotland)  1872  it 
was  necessary  that  a  penalty  should  be 
imposed  of  fine  or  imprisonment.  The 
admonition  did  not  satisfy  the  terms  of  the 
Act,  and  therefore  the  conviction  was  bad 
—Fruaer  v.  Neilson,  February  6,  1003,  4  A. 
188,  5  F.  (J.)  51,  40  S.L.R.  543;  Oardner  y. 
Dymock,  January  9,  1865,  5  Irv.  13 ;  Fergu- 
son V.  Thow,  Jime  30,  1882,  4  Irv.  196; 
H'Ccdlum  V.  Barronioman,  November  3, 
1896,  2  A.  196,  24  R  (J.)  15,  34  S.L.R.  5a 

Argued  for  the  respondent — The  case  of 
F^raser,  cited  for  the  complainer,  was 
decided  on  a  special  provision  of  the  statute 
under  consideration  with  reg^ard  to  the 
mitigation  of  penalties.  In  Dymock's  case 
the  Bench  had  been  divided.  The  terms  of 
the  statute  here  in  question  did  not  make 
the  imposition  of  a  penalty  essential.  In 
any  case  the  imposition  of  an  admonition 
was  equivalent  to  a  penalty — Brunfaut  v. 
Neilswi,  May  23,  188^  3  W.  501,  20  R.  (J.) 
68,  30  S.L.R.  644. 

Lord  M'Laben  — The  first  objection 
stated  against  the  conviction  is  that  no 
sentence  has  followed  the  conviction  in 
terms  of  the  statute.  The  justices  find  the 
suspender  guilty  but  dismiss  him  with  an 
admonition.  The  statute  founded  on  says 
that  "on  conviction  the  parent  shall  be 
liable  to  a  penalty  not  exceeding  twenty 
shillings,  or  to  imprisonment  not  exceeding 
fourteen  days."  If  the  point  had  been  new 
I  would  have  had  gpreat  difiBcuIty  in  decid- 
ing whether  there  was  anvthing  so  sub- 
stantial in  an  admonition  by  the  justices 
as  to  amount  to  a  sentence  at  all.  The 
two  leading  decisions  quoted  do  not  seem 
to  establish  auy  distinction  between  a  con- 
viction followed  by  no  punishment  and 
one  followed  merely  bjr  an  admonition. 
In  my  judgment  there  is  no  distinction, 
for  if  the  statute  pi-eacribes  a  penalty  of  a 
definite  nature,  then  to  impose  an  admoni- 
tion is  not  complying  with  the  terms  of 
the  statute.  It  may  well  be  that  it  is  the 
policy  of  the  Legislature  in  such  cases  to 
guard  against  the  lieges  being  annoyed  by 
frivolous  prosecutions,  by  imposing  sub- 
stantial penalties  which  the  prosecutor 
must  be  prepared  to  move  for  in  case  of 
conviction.  But  this  is  not  a  new  question, 
and  we  have  two  decisions— i^Voser  v.  NeU- 
son,  4  Adam,  139,  and  Gardner  v.  Dymock, 
5  Irvine  13,  which  are  concurring  decisions. 
Oardner,  the  earlier  case,  went  to  a  court 
of  Seven  Judges,  and  although  there  was  a 
dissent,  it  is  the  decision  of  a  Court  of 
great  authority,  and  is  binding  on  us.  In 
that  case  the  Judges  were  of  opinion  that 
a  sentence  not  followed  by  imprisonment 
or  fine  was  not  a  sentence  under  the 
statute  founded  on.  In  the  case  of  Fraser 
the  same  view  was  taken,  and  while  an 
attempt  was  made  to  distinguish  between 
the  two  cases  on  the  g^und  of  the  differ- 
ence of  expression  in  the  two  statutes,  it 
does  not  appear  that  any  of  the  Judges 
attached  importance  to  that  distinction, 
and  Lord  Adam  clearly  expresses  the  view 
that  the  objection  in  both  cases  was  the 
same — namely,  that   "  there   was  a  cou- 
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viction  of  an  offence,  but  neither  pen- 
alty nor  imprisonment  was  awarded." 
On  the  authority'  of  these  cases  I  am  of 
opinion  that  this  is  not  a  sentence  in  terms 
of  the  Education  Act  1872,  section  70, 
because  the  conviction  was  not  followed  by 
a  sentence  of  fine  or  imprisonment.  Ad- 
monition is  not  a  serious  punishment,  and 
at  any  rate  it  is  not  the  punishment  pre- 
scribed by  the  Legislature. 

Lord  Pearson — I  agree.  For  my  own 
part  I  should  have  had  some  doubt  on 
the  point  in  question,  but  I  think  we 
should  follow  the  decisions  to  which  we 
were  referred. 

Lord  Mackrnzie — I  concur  in  deference 
to  the  two  cases  quoted,  though  I  share  the 
doubt  expressed  by  Lord  Pearson. 

The  Court  quashed  the  conviction. 

Counsel  for  the  Complainer — MacBobert. 
Agents-Kirk  Mickie  &  Elliot,  S.S.O. 

Counsel  for  the  Respondent  —  Guthrie, 
K.C.— W.  Thomson.  Agents— J.  Douglas 
Gardiner  &  Mill,  S.S.C. 


Monday,  July  16. 

(Before  Lord  M'Lai-en,  Lord  Pearson,  and 
Lord  Mackenzie.) 

STBATHMOBE  AUCTION  COMPANY, 
LIMITED  V.  MILLAR. 

Jitaticiary  Caaea  —  Small  Debt  Appeal- 
Relevancy — "Malice  and  Oppreaavwi" — 
'■'Deviations  in  Point  of  Form  from  the 
Statutory^  Enactments" — Cajpricioua  and 
Unjustifiable  Exercise  of  Jurisdiction — 
Sntall  Debt  (Scotland)  Act  1837  (7  Will. 
I V  and  1  Vict.  cap.  41),  sec.  31. 

In  a  debts  recovery  action  at  the  in- 
stance of  A  against  B,  arrestments 
were  used  on  the  dependence  of  the 
action.  B  raised  a  small  debt  action 
against  A  claiming  damages  for  the 
wrongous,  nimious,  and  oppressive  use 
of  the  said  arrestments,  out  in  it  he 
made  no  averment  of  malice.  Leaving 
the  debts  recovery  action  still  pend- 
ing, the  Sheriif-Substitute  proceeded 
to  consider  the  small  debt  action  and 
gave  judgment  therein  for  B.  He 
further  continued  the  debts  recovery 
action,  although  the  debt  of  which  that 
action  was  the  subject  was  admitted 
and  a  sum  of  money  had  been  consigned 
to  meet  it.  Held  upon  appeal  that 
though  there  had  been  capricious  and 
unjustifiable  exercise  of  jurisdiction, 
there  was  not  such  unjustifiable  or  un- 
warrantable abuse  of  process  as  would 
amount  to  the  grounds  of  review  under 
the  Small  Debt  (Scotland)  Act  1837,  sec- 
tion 31. 

The  Small  Debt  (Scotland)  Act  1837,  section 
81,  which  provides  for  au  appeal  to  the 
High  Court  of  Justiciary,  enacts  —  "Pro- 
vided  always   that  such  appeal  shall   be 


competent  only  when  founded  on  the 
ground  of  corruption,  or  malice  and  oppres- 
sion on  the  part  of  the  Sherifif,  or  on  sncfa 
deviations  in  point  of  form  from  the  statu- 
tory enactments  as  the  Court  shall  think 
took  place  wilfully,  or  have  prevented  sub- 
stantial justice  from  having  been  done,  cr 
on  incompetency,  including  defect  of  juris- 
diction 01  the  Sheriff.  .  .  . 

This  was  an  appeal  by  the  defenders  from 
a  judgment  of  tn«  Sheriff-Substitute  (Cajcp- 
BELL,  Smith)  at  Dundee,  in  an  action  in  the 
Small  Debt  Court  there  at  the  instance  of 
James   Miller,  cattle  dealer.  Back   Street. 
Dundee,  against  the  Strathmore  AucticHi 
Company,   Limited,  Forfar.      The  circum- 
stances of  the  case  as  set  forth  in  the  appeal 
were  as  follows : — "  On  5th  December  1905 
the  respondent  took  out  a  summons  against 
the  appellants  (who  were  therein  stated  to 
be  subject  to  tne  jurisdiction  of  iiie  Conn 
ex  reconverUio'ne)  m  the  Small  Debt  Court 
at  Dundee,  craving  decree  for  the  sum  of 
£12,   conform   to  account  prefixed    to  the 
summons.      The    said    account    is    in    the 
following  terms : — '  1905,   Dec.   5. — To   loss 
and  damage  sustained  by  the  pursuer  in 
consequence  of  arrestments  on  tne  depeiid- 
ence  having  been  used  wrongonsly,  nimi- 
ously,  and  oppressively  by  the  defenders  on 
20th  Novem her  1905  against  pursuer  in  the 
hands  of  the  North  British  Railway  Com- 
pany,   Dundee,    upon    a    debts     recovery 
action  in  this  Court  at  the  instance  of  the 
defenders   against    the   pursuer    for   £S), 
whereby  cattle,  sheep,  and  bestial  belong- 
ing to  the  pursuer  to  the  value  of  £80  were 
detained  in   the  yard  of  the  said  railway 
company  during  the  whole  of  the  night  at 
the  20th  and  the  morning  and  af  ternooo  of 
the  21st  November  1905,  in  severe  weatlier, 
in  consequence  of  which  the   said  cattle, 
sheep,  and  bestial  lost  the  market  in  Dun- 
dee on  21st  November  1905,  and  their  value 
was  deteriorated  by  the  treatment  received. 
Damages  i-estrictea  to  £12.'    The  summons, 
with  copy  of  said  account,  was  served  by 
post  addressed  to  the  appellants  at  Forfar. 
At  the  calling  of  the  case  on  12tfa  December 
1906,  the  appellants,  by  their   a^^nt,  ap- 
peared and  pled  that  the  action  was  incom- 
petent,  the   appellants,   who  were   within 
the  Forfar  district  of  the  county,  not  being 
subject  or  amenable  to  the  jiirisdiction  of 
the  Small    Debt  Court  at    Dundee.      TTie 
Sheriff-Substitute  (John  Campbell   Sniih) 
continued  the  case  to  19th  January  1906  for 
proof.    The  debts  recovery  action  referred 
to  in  sfiid  account  was  raised  at  Dundee  for 
£29,  148.  2d.,  conform  to  the  said  accoimt. 
An  arrestment  in  security  was,  in  virtue  of 
a  warrant  contained  in  that  summons,  used 
in  the  hands  of  the  North  British  Railway 
Company.     The  sheriff  officer's  execution 
of  his  arrestment,  which  is  written  on  the 
summons,   bears  that   he  arrested   in   the 
hands  of  the  lailway  company,  int^r  ttlia, 
'  all  goods,  cattle,  and  effects  in  the  custody 
of  the  said  arrestees  belonging  to  the  said 
defender,  and  that  to  an  amount  or  extent 
not  exceeding  the  value  of  £%,  all  to  remain 
under  sure  fence   and  arrestment  at   the 
aforesaid  complainers'  instance  until  due 
consignation  be  made,  or  until  sufficient 
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cautiou  be  found  »is  accoi-ds  of  law.'  The 
schedules  of  arrestment  correspond  with 
the  terms  of  the  said  execution.  The  debts 
recovery  action  was  called  in  Court  on 
29tb  November  1005,  when  the  respondent, 
by  his  agent,  appeared  and  moved  for  a 
continuation  for  a  week  to  enable  pleas  to 
be  stated  for  the  defence.  On  or  about  6th 
December  1905  the  following  note  of  plea 
was  lodged  by  the  agent  of  the  respon- 
dent:— 'Without  prejudice  the  defender 
tenders  £16,  13s.  8d.  in  full  settlement  of 
the  pursuer's  claim.  Quoad  ultra,  the 
claim  is  denied.'  No  counter  claim  was 
lodged  for  the  respondent.  The  appellants 
by  their  agent  pled  that  '  the  plea  for  the 
defender  is  irrelevant  and  \s  anting  in  speci- 
iicatioD,*  and  called  upon  the  respondent 
to  specify  the  items  in  the  account  sued 
for  which  he  disputed.  Although  the 
correctness  of  that  account  was  practically 
admitted  at  the  bar,  the  Sheriff-Substitute, 
on  13th  December  1005,  continued  the  case 
to  19th  January  1006  for  proof.  On  17th 
January  1906  Messrs  Reid,  Johnston,  &  Co., 
solicitors,  Dundee,  the  agents  for  the 
respondent,  wrote  Messrs  Pollock  &  Smith, 
solicitors,  Dundee,  the  agents  for  the 
appellants,  stating  '  it  will  be  unnecessary 
for  you  to  lead  proof  on  Friday  first  in  this 
case,  as,  in  order  to  save  expense,  our  client 
admits  each  item  of  the  account  sued  for, 
under  reservation  and  without  prejudice  to 
his  counter  claims.'  At  the  Court  oji  19th 
January  1906  said  letter  was  produced  and 
lodged  in  the  process,  and  the  appellants' 
agent  moved  ror  decree  and  warrant  to 
uplift  on  account  thereof  the  sum  of  £25, 
consigned  as  after  mentioned.  The  Sheriff- 
Substitute  refused  that  motion  in  hoc 
statu,  and  proceeded  with  the  small  debt 
case  now  under  appeal,  and  another  small 
debt  case  for  £1,  Os.  6d.  between  the  same 
parties. 

"After  proof  in  these  cases  he  repelled 
the  plea  of  no  jurisdiction,  and  granted 
decree  against  the  appellants  for  £1,  with 
£1,  IQs.  expenses,  in  the  case  under  appeal, 
and  for  !&.,  with  Ts.  expenses,  in  the  case 
for  £1.  Os.  6d. 

"The  appellants'  agent  then  duly  moved 
the  Sheriff-Substitute,  in  terms  of  the 
Small  Debt  Act  of  1837,  section  31,  to  mark 
the  documents  produced,  and  to  note  the 
names  of  witnesses  on  the  summons.  The 
Sheriff-Substitute  at  first  declined  to  do  so, 
but  has  since  marked  some  of  the  docu- 
ments and  signed  a  separate  note  (lodged 
in  the  process  at  his  suggestion)  of  the 
witnesses. 

"  The  appellants'  agents,  immediately 
after  decrees  had  been  given  in  the  small 
debt  actions,  again  moved  the  Sheriff- 
Substitute  for  decree  in  the  debts  recovery 
case.  That  motion  was  not  granted,  and 
(although  there  was  no  reason  whatever 
for  delay)  the  case  was  continued  till  24th 
January.  On  that  date  the  appellants' 
agent  a^ain  moved  for  decree,  but  decree 
was  still  not  granted,  and  the  case  was 
continued  till  Slst  January. 

"The  arrestment  in  the  debts  recovery 
case  was  laid  on  between  four  and  five 
o'clock  afternoon  on  20th  November  1006, 


and  on  the  forenoon  of  the  following  day 
it  was  loosed  in  the  Sheriff  Clerk's  Office 
on  consignation  of  only  £25,  although  the 
debt  amounts  to  £20, 14s.  2d.  The  loosing 
was  entirely  incompetent  and  groundless, 
and  in  direct  breach  of  the  provisions  of 
section  5  of  the  Debts  Recovery  Act  (incor- 
porating section  8  of  the  Small  Debt  Act), 
but  the  Sheriff  Clerk  pleads  the  authority 
of  the  Sheriff-Substitute  for  what  was  done. 
The  Sheriff-Substitute  from  the  bench,  at 
the  verbal  request  of  the  defender's  agent, 
stated  that  the  arrestment  would  be  loosed 
on  consignation  of  £25,  notwithstanding 
the  protest  of  the  appellants'  agent,  who 
had  got  no  notice  that  the  case  was  to  be 
mentioned,  but  happened  to  be  in  the 
Small  Debt  Court  at  the  time. 

"  The  appellants  conceive  themselves 
aggrieved  ny  the  said  judgment  for  £1, 
with  £1,  10s.  of  expenses,  in  said  action  for 
£12,  and  now  complain  thereof,  and  they 
seek  relief  against  the  same  for  the  follow- 
ing among  other  reasons,  to  be  stated  at 
the  hearing  of  the  appeal : — (1)  The  action 
is  incompetent,  the  appellants  not  being 
subject  to  the  jurisdiction  of  the  Small 
Debt  Coui't  at  Dundee.  See  1  Vict.  cap.  41, 
section  26.  (2)  The  judgment  complained 
of  is  malicious  and  oppressive  on  the  part 
of  the  Sheriff-Substitute.  The  evidence 
adduced  with  reference  to  the  use  of  the 
arrestment  consisted  of  the  schedules  of 
arrestment,  and  the  execution  of  arrest- 
ment annexed  to  the  debts  recovery 
summons.  These  were  duly  produced,  and 
are  unexceptionable.  The  procedure  was 
quite  regular,  the  debt  was  due,  and  the 
extent  of  the  arrestment  was  reasonable. 
There  was  no  evidence  whatever  submitted 
in  proof  or  support  of  the  statement  that 
the  arrestments  were  wrongously,  nimi- 
ously,  and  oppressively  used.' 

On  the  hearing  of  the  appeal  the  first 
ground  of  complaint  on  the  question  of 
jurisdiction  was  departed  from,  and  the 
second  only  was  insisted  on, 

Ai^ued  for  appellants— The  action  of  the 
Sheriff -Substitute  amounted  to  such  a 
failure  in  duty  occasioning  substantial 
injustice  as  to  make  his  judgment  open  to 
review  —  Gordon  v.  MulhoUand,  January 
26, 1881,  2  Wh.  576, 18  R.  (J.)  18, 28 S.L.R.  333; 
Bell  v.  Mcucwell,  August  27, 1886, 1  Wh.  220, 
24  S.L.R.  12.  In  the  debts  recovery  action 
the  arrestments  could  not  have  been  op- 
pressively used  because  the  debt  was  due. 
The  Sheriff-Substitute  was  not  in  a  position 
to  decide  upon  the  question  whether  the 
arrestments  were  oppressive  until  the 
decision  of  the  action  m  which  they  were 
used.  He  had,  however,  refused  to  grant 
decree  in  that  action,  but  had  decided  the 
small  debt  action  in  favour  of  the  respon- 
dent. Further,  the  small  debt  action  was 
pliunly  irrelevant  as  there  was  no  averment 
of  malice.  Such  irregularity  of  procedure 
amounted  to  oppression — Iteid  &  Son  v. 
Sinclair  Brothers,  November  23,  18M,  1  A. 
.500,  22  R.  (J.)  12,  32  S.L.R.  60. 

Argued  for  respondent — The  appeal  did 
not  rail  under  tne  statutory  grounds  of 
review.  The  Sheriff-Substitute  had  applied 
his  mind  to  and  decided  the  points  raised 
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in  the  small  debt  action.  If  he  decided 
wronglj,  this  was  an  error  of  judgment,  and 
his  decision  was  not  open  to  i-eview — Philip 
V.  Forfar  Building  Co.,  September  16,  1868, 
1  Coup.  87;  Allison  v.  Balmain,  Opt<»ber 
25, 1882.  5  Coup.  137,  10  R.  (J.)  12,  20  S.L.B. 
24. 

LoBD  M'Laben— The  course  taken  by  the 
Sheriff-Substitute  in  this  action  of  damages 
is  open  to  grave  objection.  In  the  first 
place  he  sustains  an  action  of  damages  for 
the  wrongful  use  of  arrestments,  in  which 
the  element  of  malice  does  not  appear. 
Now,  it  is  i>erfectly  well  settled  that  no 
action  of  damages  for  the  wrongous  use  of 
arrestments  will  lie  unless  the  airestments 
were  used  maliciously. 

In  the  next  place  he  proceeds  to  dis- 
pose of  this  action  of  damages  for  the 
wrongous  use  of  arrestments  while  the 
action  of  debt  in  which  the  arrestments 
were  used  was  pending.  It  is  possible 
that  there  might  be  a  ca«e  in  which'  such 
an  inversion  of  the  ordinary  procedure 
might  be  allowable,  but  this  is  not  such 
a  case.  If  the  Sheriff-Substitute  had 
allowed  the  action  of  damages  to  lie  over 
until  the  decision  of  the  action  of  debt, 
then  if  it  appeared  that  the  debt  was  due, 
and  that  tne  arrestments  were  eoo  fade 
regular,  there  could  be  no  action  for 
wrongous  use  of  diligence.  But  by  taking 
up  the  action  of  damages  while  the  original 
case  was  still  unsettled,  the  Sheiiff-Substi- 
tute  had  to  proceed  to  the  consideration  of 
the  claim  oi  damages  upon  an  imperfect 
case — upon  a  case  in  which  it  was  not  yet 
ascertained  whether  the  arrestments  were 
used  to  secure  a  good  debt  or  the  contrar;^. 

Then  again  we  cannot  help  seeing  that  in 
this  case  there  was  uo  substantial  ground 
for  the  action  of  damages,  and  if  it  were 
open  to  us  to  review  the  Sheriff-Substitute's 
judgment,  either  upon  the  merits  or  on 
defects  of  form  and  substance,  I  can  have 
little  doubt  that  we  should  reverse  this 
decision.  But  the  Small  Debt  Act  is  appar- 
ently framed  on  the  assumption  that  an 
inferior  judge  might  be  capable  of  corrup- 
tion or  of  oppression,  but  it  was  not  to 
be  supposed  tnat  he  would  act  from  mere 
caprice,  and  no  remedy  is  provided 
against  a  decision  or  mode  of  proceedings 
which  is  dictated  by  caprice.  I  cannot 
help  thinking  that  the  case  against  the 
decree  amounts  to  no  more  than  that  there 
has  been  a  capricious  and  unjustifiable 
exercise  of  jurisdiction,  and  while  there 
might  be  such  an  unjustifiable  or  unwar- 
rantable abuse  of  process  as  would  amount 
to  the  grounds  of  review  imder  the  statute 
I  am  not  preparpd  to  say  that  this  is  such  a 
Ciise.  Accordingly,  and  with  some  regret, 
I  move  your  Lordships  to  dismiss  this 
appeal. 

L()BD  Pearson— This  is  certainly  a  very 
narrow  case.  There  are  gi-ave  reasons  for 
thinking  that  there  has  been  a  miscarriage 
of  justice ;  but  I  am  unable  to  say  that  this 
case  falls  under  any  one  of  the  statutory 
gi-ounds  of  review. 

LiOBD  Mackenzie — I  share  the  regret 
expressed  by  your  Lordship  in  the  chair. 


and  I  agree  with  Lord  Pearson  in  thinking 
that  siiostantial  injustice  has_  been  done. 
ITie  arrestment  was  executed  in  a  regular 
manner  upon  a  proper  ■warrant.  In  such  a 
case  malice  must  be  aven-ed  and  proved. 
The  Sheriff-Substitute  a^raixled  damages 
for  wrongous  use  of  arreetments  where  the 
necessary  averment  of  malice  'was  awant- 
ing.  But  that  at  most  leads  to  the  conclu- 
sion that  the  Sheriff -Substitute  has  taken  « 
wrong  view  on  a  point  of  law,  and  that  is 
not  a  ground  of  review  under  section  31  of 
the  Small  Debt  Act  1837. 

The  Covirt  dismissed  the  appeal. 

Counsel  for  Appellants — Graham  Stewart 
—Hon.  W.  Watson.  Agents— Guild  t 
Shepherd,  W.S. 

Counsel  for  Respondent — ^Ldppe.  Agent 
—J.  Pearson  Walker,  S.S.C. 


Tiutdag,  July  17. 

(Before  Lord  M'Laren.  Lord  Pearson,  and 
Lord  Mackenzie.) 

ADAMS  V.   MAOKENNA. 

Justiciary  Cases  —  Suspension  —  Mora  — 
Acquiescence — Objection  to  Relevancy  Not 
Taken  in  Court  Below — Sentence  Ohtem- 
pered,  and  Delay  of  Eleven  Wedea— Ex- 
penses. 

An  accused  was  charged  in  a  Sheriff 
Court  with  a  statutory  offence.  He 
took  no  objection  to  the  relevancy,  wai 
convicted,  and  sentenced  to  pay  a  fine, 
which  he  did.  Eleven  weeks  thereafter 
he  raised  a  suspension  based  on  an  ob- 
jection to  relevancy,  which  went  to  the 
essence  of  the  charge. 

Held  that  the  accused  was  not  barred 
by  mora  and  acquiescence,  and  that  the 
suspension  was  competent,  but  expenses 
allowed  to  neither  party. 
Justiciary  Cases — Complaint—Relevamcy— 
Suspension — Essenttcd  Defect  —  Preven- 
tion of  Crimes  Act  1871  (34  and  35  VicL  e. 
112),  sec.  \S— Purchasing  Old  Metals  ii» 
Less  than  Statutory  Quanlitiea — OmwsioM 
to  State  Accused  a  "Dealer  in  Old  Jfe&ila." 
By  section  13  of  the  Prevention  of 
Crimes  Act  1871  a  penalty  is  inuioeed 
upon  "any  dealer  in  old  metals     who 
purchases  certain  metals  in  quantities 
less  than  those  prescribed  by  the  Act. 
A,  described  as  "general  dealer,"  was 
charged  with  an  offence  under  the  sec- 
tion in  a  complaint  which  did  not  aver 
that  he  was  a  "  dealer  in  old  metals." 

Held  in  a  suspension  that  the  charge 

was  irrelevant,  and  that  the  defect  was 

essential,   not   merely  in    the    modus, 

allowing  of  objection  being  taken  in 

the  High  Court  though  not  taken  in 

the  inferior  Court. 

The  Prevention  of  Crimes  Act  1871  (34  and 

35  Vict.   c.  112)  enacts— section  IS— "Any 

dealer  in  old  metals  who  either  personally 

or  by  any  servant  or  agent  purcfaaaes,  i*- 

ceives,  or  bargains  foranymeuil  mentioned 
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in  the  first  column  of  the  schedule  annexed 
hereto,  whether  new  or  old,  in  any  quantity 
at  one  time  of  less  weight  than  the  quantity 
set  opposite  each  such  metal  in  the  second 
column  of  the  schedule  annexed  hereto, 
shall  be  guilty  of  an  offence  against  this 
Act,  and  be  liable  to  a  penalty  not  exceed- 
ing £6.  For  the  purposes  of  this  Act 
'dealer  in  old  metals'  shall  mean  any  person 
dealing  in,  buying  and  selling  ola  metal, 
scrap-metal,  broken  metal,  or  partly  manu- 
factured metal  goods,  or  defaced  or  old 
metal  goods,  and  whether  such  person  deals 
in  such  articles  only  or  together  with  second- 
band  goods  or  marine  stores." 
Schedule — 

"  Ootomn  1.  Oolomn  Z. 

List  of  Metals. 

Copper,  or  any  composite  the 
principal  ingredient  of  which 
IS  copper 56  lbs. 

Brass,  or  any  composite  the 
principal  ingredient  of  which 

IS  brass 66  lbs. 

,» 

On  the  20th  of  March  1906  Robert  Adams 
junior,  general  dealer,  Fullarton  Street, 
Irvine,  was  charged  in  the  Sheriff  Court  at 
Ajrr  with  a  breach  of  the  Prevention  of 
Crimes  Act  1871.  The  complaint  against 
him  was  in  the  following  terms: — "That 
Robert  Adams  junior,  general  dealer, 
Fullarton  Street,  Irvine,  did,  on  12th  Feb- 
ruary 1906,  in  Portland  Street,  in  the  burgh 
of  Troon,  or  in  Templehill,  in  said  burgh, 
or  in  the  premises  in  Union  Street,  in  said 
burgh,  occupied  by  Alexander  Hamilton, 
dealer,  purcnase  and  receive  from  John 
Saiil,  labourer,  residing  at  Loans,  in  the 
parish  of  Dundonald,  Ayrshire,  and  Robert 
Davidson,  labourer,  residing  in  Templehill 
aforesaid,  both  now  prisoners  in  the  prison 
of  Ayr,  fourteen  pounds  of  mixed  brass  and 
copper  scrap-metal,  bein^  a  quantity  of  less 
weight  than  the  quantity— namely,  fifty- 
six  pounds — set  opposite  the  metals  brass 
and  copper  in  the  second  column  of  the 
Schedule  annexed  to  the  Prevention  of 
Crimes  Act  1871,  contrary  to  section  13  of 
that  Act,  whereby  the  said  Robert  Adams 
junior  is  liable  to  a  penalty  not  exceeding 
£&,  and  in  default  of  payment  to  imprison- 
ment, in  terms  of  the  Summary  Jurisdiction 
(Scotland)  Act  1881,  section  6.'* 

The  accused  was  on  the  same  da^  found 
guilty  and  fined  the  sum  of  £4,  which  fine 
was  thereupon  paid. 

On  the  7th  June,  about  eleven  weeks 
after,  Adams  obtaineid  warrant  for  serving 
a  bill  of  suspension. 

In  the  bill  of  suspension  the  complainer, 
inter  alia,  stated — "(4)  Under  the  provi- 
sions of  the  section  .  .  .  only  a  person  who 
is  a  'dealer  in  old  metals'  lu  the  sense  of 
the  statute  is  liable  to  conviction  for  pur- 
chasing or  receiving  the  metals  specified 
in  the  schedule  annexed  to  the  Act  in 
quantities  less  than  those  specified  in  the 
said  schedule.  Nevertheless  tlie  complaint 
against  the  complainer  did  not  describe 
the  complainer  as  'n  dealer  in  old  metals,' 
or  charge  him  as  such  with  having  com- 
mitted the  offence  in  question.    The  com- 


plaint does  not  contain  a  charge  of  any 
offence  under  the  statute,  and  the  con- 
viction following  thereon  is  accordingly 
invalid." 

Peter  Fraser  Mackeuna,  solicitor  in  Ayr, 
procuratoivflscal  of  Court,  the  respondent, 
lodged  answers  in  which  he,  inter  alia, 
stated — "Explained  that  the  complainer 
was  represented  by  an  agent  at  the  trial, 
who  made  no  objection  to  the  relevancy  of 
the  said  complaint.  Explained  further 
that  the  fine  imposed  was  paid  without 
protest  on  the  date  of  the  conviction,  and 
that  the  present  bill  of  suspension  is  raised 
only  after  a  lapse  of  eleven  weeks  from  said 

date Explained  that  the  designation 

of  the  complainer  as  a  'general  dealer,'  and 
the  libel  or  the  said  sale  of  old  metal  as 
contrary^  to  section  13  of  the  said  Act 
necessarily  implied  or  involved  an  averment 
of  the  fact  that  the  complainer  was  a 
'  dealer  in  old  metals,'  and  tnis  was  clearly 
understood  by  the  complainer  and  his 
agent,  as  they  took  no  objection  to  the 
complaint  on  the  g^round  that  this  fact  was 
not  expressly  aveiTcd.  Further,  the  com- 
plainer did  not  object  to  the  evidence  led 
for  the  respondent,  which  clearly  proved 
that  the  complainer  was  a  dealer  in  old 
metals.  Explained  that  the  complainer's 
defence,  which  the  Sheriff  held  to  be  un- 
founded, was  that  he  had  purchased  the 
said  metal  as  part  of  a  greater  weight  than 
56  pounds.  Had  the  complainer  desired 
that  his  designation  as  'general  dealer' 
should  be  amplified  into  a  statement  that 
the  complainer  was  a  dealer  in  particular 
'in  old  metals,'  theprosecutor  would  at  once 
have  moved  the  Court  to  allow  the  com- 
plaint to  be  amended  in  that  respect." 

The  complainer  pleaded — "(1)  The  com- 
plainer not  having  been  charged  with  any 
offence  under  the  statute  the  conviction 
complained  of  should  be  suspended.  (2) 
The  complaint  upon  which  the  conviction 
followed  having  been  irrelevant,  suspension 
should  be  granted  as  craved." 

The  respondent  pleaded — "The  bill  of 
suspension  should  be  refused,  in  respect 
(a)  The  complaint  relevantly  alleges  a  con- 
travention of  the  section  of  the  statute 
libelled;  (6)  That  no  objection  to  the 
relevancy  of  the  complaint  was  stated 
before  the  Sheriff;  (c)  The  complainer  is 
barred  by  his  actings  from  founding  upon 
the  alleged  defects  in  the  specification  of 
the  complaint;  {d)  The  saia  bill  has  not 
been  timeously  presented." 

Argued  for  complainer— (1)  The  complaint 
was  irrelevant  in  that  it  did'  not  set  forth 
an  offence  under  the  statute.  The  act 
charged  was  only  an  offence  when  com- 
mitted by  a  "dealer  in  old  metals,"  and 
there  was  no  averment  in  the  complaint 
that  the  complainer  was  such  a  person — 
Eastburn  v.  itobcrtson,  November  16,  1808, 
2  A.  607,  1  ¥.  (J.)  14,  36  S.L.R.  67.  This 
objection  might  competentiv  be  taken  here 
though  it  was  not  taken  in  the  court  Itelow; 
it  was  an  objortioii  not  to  specification  of 
the  modun,  but  t>ne  which  went  to  the 
essence  of  the  itharge — Zairto  v.  MaJlofh, 
July  17,  IHCi,  3  A.  660,  4  F.  (J.)  W,  30  S.L.R. 
778;  Oladsione  v.  Stevenson,  June  2,  1902, 
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3  A.  628, 4  F.  ( J. )  66, 30  S.  L.  R.  643.  (2)  There 
had  been  no  undue  delay  in  bringing  the 
suspension.  A  suspension  had  been  allowed 
after  intervals  varying  from  ten  weeks  to 
four  years — French  v.  Benton,  June  25, 
1856,  2  Irv.  108;  Bonthome  v.  Benton, 
November  19.  1886,  1  White  279,  24  S.L.R. 
75;  Jameson,  v.  Plimer,  June  2,  1849, 
J.  Shaw  238. 

Argued  for  the  respondent — (1)  The  com- 
plaint was  relevant;  it  gave  the  accused 
notice  that  he  was  a  dealer,  and  that  he  - 
was  charged  under  the  section.  It  was  in- 
competent to  take  the  objection  here  which 
had  not  been  stated  in  the  Court  below. 
This  objection  if  stated  at  the  tinie  could 
have  been  remedied — Bolton  v.  Murdoch, 
January  23,  1890,  2  White  410.  17  R.  (J.)  22, 
27  S.L.R.  280;  White  v.  Bobertaon,  July  17, 
1891,  3  W.  245,  18  R.  (J.)  56,  28  S.L.R.  894; 
Stewart  v.  M'Niven,  Februai-y  2,  1891,  2  W. 
627, 18  R.  (J.)  36,  28  S.L.R.  352.  (2)  It  must 
be  held  that  the  objection  not  having  been 
taken  at  the  time,  was  passed  from  when  the 
sentence  had  been  obtempered  and  there 
had  been  so  long  delay  —  M'Farlane  v. 
Pringle,  July  20,  1904,  4  A.  403,  6  P.  (J.)  60, 
41  8.L.R.  862;  M'Lure  v.  Dougltis,  Januai-y 
31, 1872,  2  Coup.  177,  9  S.L.R.  270. 

Lord  M'Labbn— I  believe  your  Lordships 
are  all  of  opinion  that  this  suspension  is  not 
too  late.  No  doubt  it  has  always  been 
expected  as  evidence  of  good  faith  on  the 
part  of  the  suspender  that  he  should  bring 
nis  suspension  as  soon  as  possible.  The 
decisions  as  to  the  time  withm  which  a  sus- 
pension may  be  brought  discover  a  wide 
latitude,  varying  from  ten  weeks  in  the 
shortest  period  up  to  three  or  even  four 
years  in  the  longest.  The  present  suspen- 
sion has  been  brought  after  an  interval  of 
al>out  eleven  weeks,  and  is  therefore  very 
near  the  inferior  limit  of  this  somewhat 
elastic  rule  as  to  time.  Considering  that  this 
conviction  is  one  not  of  a  crime  butof  a  statu- 
tory offence  which  may  be  committed  with- 
out moral  fault,  the  suspender  has  a  strong 
interest  to  clear  it  away,  and  we  think  it 
would  be  hard  to  dismiss  the  suspension  on 
the  ground  of  delay. 

Next  it  is  argued  that  objection  cannot 
be  taken  in  this  Court  to  the  relevancy  of 
the  complaint,  as  it  was  not  taken  in  the 
Court  below.  There  are  many  decisions  as 
to  whether  an  objection  to  relevancy  can 
be  offered  here  for  the  first  time ;  the  giiid- 
ing  rule  seems  to  be  that  where  the  oDJec- 
tion  to  the  complaint  is  that  it  depends 
upon  an  irrelevant  major  premise— that  is 
U)  say,  that  the  complaint  does  not  charge 
an  offence  known  to  the  law— the  objection 
niav  be  tiiken  at  any  time.  But  where  the 
indictment  or  complaint  is  only  imperfect 
in  it«  statement  of  facts,  or  is  incomplete, 
and  its  lack  of  I'elevancy  consists  m  an 
omission  to  specify  fully  the  mode  or  cir- 
cumstances of  what  is  admittedly  an 
offence,  then  the  objection  must  be  taken 
in  the  (>)urt  below,  where  in  general  it 
may  l)e  cured  by  amendment  of  the  libel. 
Where  the  objection  is  that  the  accused  is 
not  charged  with  an  offence  at  all,  it  would 
be  hard  to  put  upon  him  the  onus  of  making 
relevant  the  charge  against  himself. 


Now  my  opinion  is  that  this  complaint 
does  not  amount  to  a  relevant  charge  vi 
any  known  offence.  The  fault  'which  it 
charges  is  the  purchase  of  a  definite  quantity 
of  metal.  Now  this  fault  can  only  be  ao 
offence  under  the  statute  when  comtnitt«d 
by  one  who  is  a  "  dealer  in  old  metals."  To 
say  that  a  man  bought  a  certain  quantity 
of  metal  is  not  to  charge  an  offence,  but 
only  to  set  out  a  contract  of  sale.  It  is 
necessary  in  order  to  complete  the  sense  U> 
add  the  woi-ds  "he  (the  defender)  being  a 
dealer  in  old  metals,"  just  as  in  charging  an 
offence  under  the  Medical  Acts  it  is  neces- 
sary to  state  in  the  complaint  that-  the 
accused  was  or  was  not,  as  the  case  might 
be,  a  medical  practitioner  in  terms  of  these 
Acts,  or  in  the  case  of  an  offence  under  the 
Licensing  Acts  that  he  was  not  the  holder 
of  a  licence — the  status  or  occupation  of  the 
accused  comes  to  be  a  condition  of  the 
alleged  offence,  and  is  of  the  essence  of  the 
charge. 

I  am  therefoi-e  of  the  opinion  that  this 
suspension  should  be  sustained. 

Lord  Pearson  and  Lord  Mackenzie  con- 
curred. 

The  complainer  moved  for  expenses. 

Lord  M'Larkn— Although  we  did  not 
sustain  the  plea  of  mora,  we  think  this 
suspension  comes  rather  late,  and  that  the 
objection  stated  might  have  been  taken  in 
the  Court  below.  We  therefote  allow 
expenses  to  neither  party. 

The  Court  quashed  the  conviction. 

Counsel  for  Complainer  —  MacmiUan. 
Agents — Alex.  Morison  &  Co.,  W.S. 

Counsel  for  Respondent— Orr,  K.C.— T.  R 
Morison.     Agent — W.  S.  Haldane,  Cro«n 

Agent. 


7'uesday,  July  17. 

(Before  Lord  M'Laren,  Lord  Pearson,  and 
Lord  Mackenzie.) 

TAYLOR  V.  SEMPILL. 

JuBticiary  Cases — Process — Adjoummetd 
of  Diet— Minute  of  Procedure  not  Sptei- 
fically  Adjourning  Diet  —  Suanenaion  — 
Sti/nimary  Procedure  (Scotland)  Act  1864 
(27  and  28  Vict.  cap.  53),  sec.  10,  and 
Sched.  E  (2).  I 

At  the  diet  for  the  trial  of  a  com-  ' 
plaint  charging  an  offence  under  the 
Licensing  Acts,  the  witnesses  for 
the  prosecution,  though  cited,  not 
appearing,  the  magistrates  granted 
warrant  to  apprehend  them  and  bring  | 
them  up  to  give  evidence  on  a  certain  ' 
date.  The  minute  of  procedure,  how- 
ever, bad  no  record  that  the  diet  wiis 
adjourned  to  such  date,  but  the  accused 
was  present  and  knew.  The  accused 
having  been  convicted  and  sentenced, 
brougnt  a  suspension. 

Beid  that  the  adjournment  not  hav- 
ing been  duly  recorded  the  complaint 
fefl,  and  conviction  quashed. 
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On  16th  April  1906  Archibald  Geddes  Tay- 
lor, spirit  merchant,  Talbot  Sti-eet,  Grange- 
moutn,  was  convicted  in  the  Police  Court  of 
the  said  burgh  under  a  complaint  charging 
him  with  an  ofFence  under  the  Licensing 
Acts,  and  was  sentenced  to  pay  a  fine  of 
three  guineas,  and,  in  default  of  payment 
within  fourteen  days,  to  be  iaiprisoned  for 
twenty-one  days.  He  brought  a  bill  of 
suspension. 

In  the  bill  of  suspension  the  coniplainer, 
inter  alia,  stated  —  "  (Stat.  4)  On  2nd 
April  1906  the  complainer  was  served  with 
a  .  .  complaint  at  the  instance  of  the  re- 
spondent .  .  .  The  substance  of  the  said 
complaint  was  that  the  complainer  did 
on  ISth  February  1906,  within  his  licensed 
premises  in  South  Bridge  Street,  Grange- 
mouth, in  breach  of  his  certificate,  sell  or 
supply  one  half-gill  of  rum  to  John  M'Grady, 
canal  boatman,  who  was  alleged  to  have 
been  then  and  there  in  a  state  of  intoxica- 
tion, contrary  to  his  certificate  and  to  the 
recited  sections  of  the  Licensing  Act.  .  .  . 
(Stat.  6)  On  10th  April  1906  the  complainer 
appeared  in  court  in  answer  to  the  said 
complaint  and  pleaded  not  guilty.  The 
respondent  then  moved  for  warrant  to 
apprehend  three  witnesses  for  the  prosecu- 
tion, to  which  the  complainer  oDJected. 
The  Magistrates  thereupon  granted  war- 
rant to  officers  of  law  to  search  for  and 
apprehend  these  witnesses,  and  bring  '  said 
accused'  before  the  Magistrate  oflficiaUng 
in  the  Police  Court  of  tne  burgh  on  16tn 
April  1906,  but  no  interlocutor  adjourning 
the  diet  was  pronounced." 

John  Howard  Sempill,  procurator-fiscal 
under  the  Licensing  (Scotland)  Act  1903 
for  the  burgh  of  Grangemouth,  the  respon- 
dent, lodged  answers  in  which  he,  inter  alia, 
stated— "(5)  Admitted  that  on  10th  April 
1906  the  complainer  appeared  in  court  in 
answer  to  the  said  complaint  and  pleaded 
not  guilty.  Admitted  tnat  at  the  said  diet 
the  respondent  moved  for  warrant  to  ap- 
prehend thi-ee  witnesses  for  the  prosecution 
in  the  circumstances  after  mentioned,  and 
that  despite  objection  taken  by  the  com- 
plainer's  agent  the  motion  was  gi'anted. 
Quoad  ultra  denied.  Explained  that  as 
the  witnesses  aforesaid,  who  had  been  duly 
cited  by  the  prosecutor,  failed  to  appear, 
the  respondent  moved  the  Court  to  adjourn 
the  diet  and  to  grant  warrant  to  apprehend 
the  said  witnesses.  The  complainer  there- 
upon objected  to  the  adjournment,  but  the 
Magistrates  repelled  his  objection  and 
granted  warrant  to  apprehend  the  wit- 
nesses and  bring  them  to  the  Police  Court 
on  Monday  16th  April  1906  to  give  evidence 
in  the  said  complaint.  The  said  adjourn- 
ment and  warrant  to  apprehend  were  duly 
minuted  and  signed  by  the  Magistrates. 
No  objection  was  taken  by  the  complainer's 
agent  to  the  relevancy  of  the  complaint  at 
this  diet.  (6)  Admitted  that  on  the  16th 
April  1906  the  complainer  appeared  in 
Court  and  adhered  to  his  plea  of  not 
guilty,  and  that  thereupon  certain  wit- 
nesses were  examined  in  support  of  the 
complaint  and  certain  other  witnesses  in 
exculpation.  Explained  that  the  com- 
plainer tendered  evidence  to  show  that  he 


had  taken  steps  to  prevent  drunkenness 
in  his  premises.  .  .  .  At  this  diet  no  objec- 
tion was  taken  by  the  complainer's  agent 
to  the  validity  or  sufficiency  of  the  minute 
of  adjournment.  .  .  ." 

The  minute  of  procedure  was  as  follows : 
— "  Grangemouth,  V)th  A'pril  1906.  —  Ap- 
peared Sergeant  J.  D.  Pemie,  police  officer, 
Grangemouth,  who,  being  sworn,  produced 
certincate  of  citation  of  John  M'Grady, 
James  M'Griuly,  and  Henry  M'Cann. 
Their  names  having  been  called  and  no 
appearance  being  made,  the  procurator- 
fiscal  moved  for  warrant  to  apprehend, 
whereupon  Himter"  (accused's  agent)  "ob- 
jected to  the  adjournment,  and  the  Magis- 
trates having  repelled  the  objection,  the 
Magistrates  grant  warrant  to  officers  of 
law  to  search  for  and  apprehend  the  said 
John  M'Grady,  canal  boatman,  44  Castle- 
bank  Street,  Partick,  James  M'Grady,  canal 
boatman,  9  Sawmill  Field  Street,  Port 
Diindas,  Henry  M'Cann,  canal  boatman, 
Water  Street,  Port  Dundas,  and  if  neces- 
sary for  that  purpose  to  open  all  shut  or 
lockfast  places  and  to  bring  said  accused 
before  the  Magistrate  officiating  in  the 
Police  Court  of  the  Buiigh  of  Grangemouth 
on  Monday  16th  April  1906  at  eleven  o'clock 
forenoon  to  give  evidence  for  the  prosecutor 
in  the  foregoing  complaint,  and  in  the 
meantime,  if  necessai-y,  to  detain  said  ac- 
cused in  a  police  station-house  or  other 
convenient  place." 

The  complainer,  inter  alia,  pleaded — "(1) 
The  diet  held  on  10th  April  1906  not  having 
been  duly  adjourned,  the  complaint  fell, 
and  the  conviction  which  followed  thereon 
is  invalid  and  should  be  suspended." 

Argued  for  the  complainer — When  a  trial 
is  adjourned  an  interlocutor  must  be  re- 
corded adjourning  the  diet  to  a  particular 
day,  otherwise  the  diet  falls — Macdonald's 
Criminal  Law,  Si-d  ed.,  pp.  440,  514 ; 
McLean  v.  Falconer,  June  28, 1895, 1  A.  564, 
22  R.  (J.)  39,  32  S.L.R.  609;  MacaHhur  v. 
Campbell,  March  18,  1896,  2  A.  157,  23  R.  (J.)  • 
81,  33  S.L.R.  550;  Craig  v.  Tarras,  July  16, 
1897,  2  A.  344,  24  R.  (J.)  88,  35  S.L.R.  9. 
There  was  no  such  interlocutor  in  the 
present  case.  That  of  10th  April  was  one 
in  the  form  of  Schedule  E  of  the  Summary 
Procedure  Act  1864,  and  was  clearly  one 
only  dealing  with  the  attendance  of 
witnesses  under  section  10  of  the  Act  to 
which  that  schedule  refeixed. 

Argued  for  the  respondent — On  a  fair 
reading  the  interlocutor  of  10th  April  must 
be  held  to  be  one  adjourning  the  diet. 
There  was  no  doubt  as  to  the  date  to  which 
the  diet  was  adjourned,  and  the  complainer 
had  suffered  no  prejudice  —  Smith  v. 
Graham,  July  16,  1873,  2  Coup.  479.  The 
objection  was  technical  and  on  a  matter  of 
form.  It  was  provided  by  the  Summary 
Procedure  Act  1884,  section  34,  that  no 
conviction  should  be  quashed  for  want 
of  form. 

Lord  M'Larkn— I  am  of  opinion  that 
the  first  plea  of  the  complainer  must  be 
sustained.  The  plea  sets  forth  that  "the 
diet  held  on  10th  April  not  having  been 
duly  adjourned,  the  complaint  fell,  and  the 
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conviction  which  followed  thereon  is  invalid 
and  should  be  suspended."  That  statement 
quite  accurately  sets  forth  the  consequences 
of  a  failure  to  record  the  adjournment 
of  the  diet.  There  is  a  well-known  case 
(Fraur,  1  Irv.  1)  where,  in  the  course  of  a 
trial  on  circuit,  a  case  was  certified  to  the 
High  Court  for  opinion.  The  case  pro- 
ceeded and  the  prisoners  were  convicted; 
the  case  was  certified  to  the  High  Oourt, 
the  diet  bein^  continued  in  general  terms 
and  no  precise  day  being  fixed  for  the 
adjourned  diet.  It  was  held  that  in  con- 
sequence of  the  generality  of  the  certifica- 
tion the  diet  had  fallen.  Now,  when  we 
consider  whether  there  actually  was  an 
adjournment  in  this  case  from  the  10th  to 
ttie  16th  we  can  see  from  the  proceedings 
that  it  was  in  contemplation  to  do  so, 
because  in  consequence  of  the  absence  of 
certain  witnesses  a  warrant  was  granted 
for  their  apprehension  with  a  view  to  their 
attendance  on  the  16th.  It  would  not  have 
been  incompetent  to  add  words  to  this 
warrant  adjourning  the  diet.  This  might 
have  been  done,  but  the  necessary  words 
were  not  in  ffict  added.  I  think  it  is  no 
answer  to  this  plea  to  say  that  the  agent 
for  the  complainer  was  present,  and  that 
he  knew  as  a  matter  of  fact  that  an 
adjfturned  diet  was  appointed.  The  agent 
may  have  known  that  such  was  the  case, 
but  he  also  knew  that  the  proceedings  had 
been  continued  from  a  previous  day  until 
the  10th,  and  that  the  prosecution  must 
fall  at  midnight  on  the  10th  unless  it  were 
regularly  adjourned  to  a  specified  da^. 

On  these  grounds  I  think  that  this  con- 
viction cannot  be  sustained. 

Lord  Peabson — I  am  of  the  same  opinion. 
It  is  well  settled  that  in  such  a  case  as  the 
present  an  interlocutor  must  be  signed 
adjourning  the  diet  to  a  definite  day.  The 
question  here  is,  Can  it  be  held  that  this 
interlocutor  does  in  fact  import  such  an 
adjournment?  Mr  Munro  has  argued  that 
we  ought  to  come  to  that  conclusion  on  a 
fair  reading  of  the  interlocutor.  That  is 
perhaps  too  favourable  a  test  to  apply  to 
the  proceedings  in  a  prosecution.  But 
even  if  that  test  be  adopted,  it  would  be 
an  undue  stretch  of  any  canon  of  construc- 
tion to  hold  this  as  an  interlocutor  adjourn- 
ing the  diet.  It  is  primarily  an  interlocutor 
dealing  with  the  attendance  of  witnesses ; 
and  its  effect  as  an  adjournment  of  the  diet 
is  at  l)est  a  matter  of  obscure  and  remote 
inference. 

Lord  Mackenzie— I  think  there  was  no 
legal  adjournment.  The  interlocutor  in 
miestion  was  obviously  framed  on  Schedule 
E  (2)  of  the  Summary  Procedure  Act  of 
1864.  This  refers  to  section  10  of  the  Act, 
and  that  section  deals  only  with  compelling 
the  attendance  of  witnesses.  It  is  clear 
that  the  interlocutor  does  not  in  terms 
adjourn  the  diet.  I  am  unable  to  come  to 
the  conclusion  that  an  adjournment  of  the 
diet  can  be  implied. 

The  Court  quashed  the  conviction. 


Counsel  for  the  Complainer  —  Dickson, 
K.O.  —  J.  B.  Young.  Agents  —  Morton, 
Smart,  Macdonald,  &  Prosser,  W.S. 

Counsel  for  Bespondent— Munro.  Agents 
— Macpherson  &  Mackay,  S.S.C. 


Thurtday,  July  19. 

(Full  Bench— Lord  Justice- General,  Lord 
Justice-Clerk,  Lords  M'Laren,  Kyliachy, 
Stormonth  Darling,  Low,  Pearson,  Ard- 
wall,  Dundas,  Johnston,  Mackenzie,  and 
Salvesen.) 

MORTENSEN  v.  PETERS. 

JustUAary  Ca«es—Jurisdiction--Terrilorial 
Waters—  Waters   Outside    Three    Mile 
Limit  btU  unthin  Scope  of  Statutory  Bye- 
Law — Otter  T^toling  by  Foreigner  cm 
Foreign  Vessel— Herring  FisheT-y  (Scot- 
land) Act  1889  (62  and  53  Vict.  cap.  23), 
sec.  7 — Herring  Fisheries  {Scotland)  Ad 
Amendment  Act  1890  (53  and  54  Vict.  cap. 
10) — Sea  Fisheries  Regulation  (Scotlanit) 
Act  1895  (68  UTid  50  Viet.  cap.  42),  sec  10. 
The  master  of  a  trawler  registered  in 
Norway,  a  Dane  residing  in  Grimsby, 
being    charged   in    the   Sheriff    Court 
with  a  contravention  of  the  B^heries 
Acts  by  the  tise  of  the  otter  trawl  is 
a  part  of  the  Moray  Firth  outside  the 
three  mile  limit  but  within    an    area 
closed  against  trawlers  by  Bye-laws  of 
the  Scottish  Fishery  Board  in  virtne  trf 
the  provisions  of  the  Herring  Fisheries 
(Scotland)  Acts,  objected  to   the  rele- 
vancy of  the  complaint  on  the  ground 
of  no  jurisdiction.     He  was  convicted 
and  sentenced. 

On  a  case  stated  to  the  High  Couit, 
held  by  the  Whole  Court  iinanimoosly 
that  the  appellant  was  subject  to  the 
jurisdiction  of  the  Court  and  that  the 
conviction  and  sentence  were  legal  and 
competent. 
The  Herring  Fishery  (Scotland)  Act  188B 
(52  and  53  Vict.  cap.  23)  enacts  in  section  7 
—"(1)  The  Fishery  Board  may,  by  bye-law 
or  byelaws,  direct  that  the  methods  of  fish- 
ing known  as  beam  trawling  and  otter 
trawling  shall  not  be  used  within  a  line 
drawn  from  Duncansby  Head  in  Caithness 
to  Rattray  Point  in  Aberdeenshire,  in  any 
area  or  areas  to  be  defined  in  such  bye-law, 
and  may  from  time  to  time  make,  alter, 
and  revoke  bye-laws  for  the  purposes  of 
this  section,  but  no  such  bye-lavi'  shall 
be  of  any  validity  until  it  has  been  con- 
firmed by  the  Secretary  for  Scotland."  In 
sub-section  (2)  of  the  said  section  certain 
penalties  are  prescribed  for  the  breach 
of  any  bye-laws  passed  in  virtue  of  said 
section.  This  sub-section  is  repealed  by 
the  Sea  Fisheries  Regulation  (Scotland)  Act 
1S95  (58  and  50  Vict.  cap.  42),  which  enacts 
as  follows  in  section  10 — "(4)  Any  person 
who  uses  any  such  method  of  fishing  in 
contravention  of  any  such  bye-law,  shall  be 
liable  on  conviction  under  the  Summary 
Jurisdiction  (Scotland)  Acts  to  a  fine  not 
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exceeding  one  hundred  pounds,  and  failing 
immediate  payment  of  tne  fine  to  imprison- 
ment for  a  period  not  exceeding  sixt^  days, 
witliout  prejudice  to  diligence  by  poinding 
or  arrestment  if  no  imprisonment  has 
followed  on  the  conviction ;  and  every  net 
set  or  attempted  to  be  set  in  contravention 
of  any  such  bye-law  may  be  seized  and 
destroyed  or  otherwise  disposed  of  by  any 
superintendent  of  the  herring  fishery  or 
other  officers  employed  in  the  execution  of 
the  Herring  Fishery  (Scotland)  Acts  :  Pro- 
vided always  that  if  no  conviction  shall 
follow,  any  net  so  seized  shall  be  forthwith 
returned,  and  due  compensation  made  for 
any  loss  or  damage  occasioned  thereto  by 
such  seizure.  (6)  Sub-section  2  of  section 
7  of  the  Herring  Fishery  (Scotland)  Act 
1880  is  hereby  repealed,  and  the  provisions 
of  the  foregoing  sub-section  shall  be  and 
are  hereby  substituted  therefor." 

Under  the  power  so  conferred  bye-law 
No.  10  of  the  Fishery  Board  for  Scotland  was 
passed,  dated  27th  September,  and  duly  con- 
nrmed  by  the  Secretary  for  Scotland  22nd 
November  1802.  The  said  bye-law  enacted, 
inier  aWo— ''^)  Whereas  by  the  Act  52  aiSd 
53  Vict.  cap.  ^  being  the  aforesaid  Herring 
Fishery  (Scotland)  Act  1889,  it  is  enacted 
that  the  Fishery  Board  for  Scotland  may 
by  bye-law  or  bye-laws  direct  that  the 
method  of  fishing  known  as  beam  trawling 
or  otter  trawling  shall  not  be  used  within  a 
line  drawn  from  Duncansby  Head  in  Caith- 
ness to  Rattray  Point  in  Aberdeenshire,  in 
any  area  or  areas  to  be  defined  '  in  such  bye- 
law,'  it  is  hereby  declared  that  the  fore- 
Koing  provision  snail  apply  to  the  whole  of 
wie  area  above  speciflea.  (3)  Within  the 
aforfesaid  area,  as  above  denned,  no  person 
unless  in  the  service  or  possessing  the 
written  authority  of  the  said  Fishery  Board 
for  Scotland  under  the  hand  of  the  Secre- 
tary thereof,  shall  at  any  time  from  the 
date  when  this  bye-law  shall  come  into 
force  use  any  beam  trawl  or  otter  trawl  for 
taking  sea  fish " 

The  latter  part  of  this  bye-law,  not  here 
quoted,  which  set  forth  the  penalties  as 
given  in  the  Act  of  1880,  was  repealed  by 
bye-law  No.  14  of  the  Fishery  Board  for 
Scotland  dated  17th  April,  and  duly  coif- 
llrmed  by  the  Secretary  for  Scotland  6th 
August  1806,  on  the  narrative  that  the 
penalties  had  been  increased  by  section  10, 
sub-section  4,  of  the  Sea  Fisheries  Regular 
tion  (Scotland)  Act  1806. 

Emmanuel  Mortensen,  a  Dane  residing  in 
Orimsby,  master  of  the  steam  trawler 
•'Niobe,"  registered  in  Norway,  was  charged 
in  the  Sheriff  Court  at  Dornoch,  at  the 
instance  of  David  Peters,  procurator-fiscal, 
with  a  contravention  of  the  above-men- 
tioned statutes  and  bye-laws.  The  com- 
plaint against  him  was  as  follows: — "That 
Emmanuel  Mortensen,  residing  at  24  Mon- 
tague Street,  Grimsby,  baa  been  guilty  of  a 
contravention  of  the  Sea  Fisheries  Acts 
and  the  Herring  Fisheries  (Scotland)  Acts, 
in  so  far  as  on  30th  November  1005  he,  being 
the  master  of  the  Norwegian  steam  trawler 
•Niobe,'  S.D.  5,  of  Sandeflord,  Norway,  did, 
contrary  to  the  bye-laws  and  sections  of 
the  statutes  after  mentioned,  use  the  method 


of  fishing  known  as  otter  trawling  in  a  part 
of  the  Moray  Firth  five  miles  or  thereby- 
east  by  north  from  Lossiemouth,  which 
lies  within  a  line  drawn  from  Duncansby 
Head  in  Caithness  to  Rattray  Point  in 
Aberdeenshire,  and  is  within  the  area 
specified  in  the  bye-law  No.  10  made  by  the 
Fishery  Board  for  Scotland,  under  the 
ftowers  conferred  by  the  Sea  Fisheries 
^Gotland)  Amendment  Act  1886,  the 
Herring  Fisheries  (Scotland)  Act  1880 
(pwticularly  section  7  (1)  thereof),  and  the 
Herring  Fisheries  (Scotland)  Act  Amend- 
ment Act  1800,  dated  said  bye-law  at 
Edinburgh  on  27th  September  1802,  con- 
firmed by  Her  late  Majesty's  Secretary  for 
Scotland    on   22nd    November    1802,    and 

Sublished  in  the  Edinburgh  Gaeette  on  25th 
fovember  1802,  as  amended  by  bye-law  No. 
14,  made  by  the  said  Fishery  Board  under 
the  powei-s  conferred  by  the  Herring 
Fishery  (Scotland)  Act  1880,  section  7  (If. 
dated  said  bye-law  at  Edinburgh  on  17th 
April  1806,  confirmed  by  Her  late  Majesty's 
Secretary  for  Scotland  on  6th  August  1^, 
and  published  in  the  Edinburgh  Oazette  on 
18th  August  1808,  a  copy  of  which  bye-laws, 
certified  by  the  Secretary  of  said  Fishery 
Board,  is  produced  herawith,  whereby  the 
said  Emmanuel  Mortensen  is,  on  conviction, 
liable  in  terms  of  the  Sea  iHsheries  Regu- 
lation (Scotland)  Act  1806,  section  10  (par- 
ticularly subsection  4  thereof^,  to  •  .  .\for 
penalties  vide  auprd\  .  .  .  Tnat  by  virtue 
of  the  powers  conferred  by  section  7  of  the 
Sea  Fisheries  (Scotland)  Act  Amendment 
Act  1886  the  said  Fishery  Board  have 
declared  that  the  Sheriff  Court  at  Dornoch 
is  the  most  convenient  Coiirt  for  the  trial 
of  the  charge  above  libelled,  conform  to 
notice  under  the  hand  of  the  secretary  to 
said  Board,  dated  5th  January  1006,  here- 
with produced." 

The  accused  was  brought  up  for  trial 
before  the  Sheriff-Depute  (Guthrie)  on 
13th  Februaiy  1006.  A  preliminary  objec- 
tion to  jtwisdiction  was  repelled ;  a  plea  of 
not  guilty  being  tendered,  evidence  was  led, 
and  the  .accused  was  convicted .  and  sen- 
tenced to  pay  a  fine  of  £60  or  in  default  of 
payment  M  imprisoned  for  fifteen  days. 

'The  accused  took  a  stated  case  for  the 
opinion  of  ihe  High  Court. 

i'he  case,  inter  alia,  set  forth— "The 
appellant  stated  as  a  preliminary  objection 
that  said  steam  trawler  being  registered  in 
Norway  and  the  locus  of  the  offence  being 
as  alleged,  the  appellant  was  not  subject  to 
the  jurisdiction  of  Dornoch  Sheriff  Court. 
Under  reservation  of  the  said  objection,  the 
appellant  pleaded  not  guilty, 

"  It  was  proved  that  said  steam  trawler 
was  registered  in  Sandeflord,  Norway,  and 
that  the  appellant  is  a  Dane. 

"  It  was  further  proved  that  the  appellant 
did  on  30th  November  1005,  being  the 
master  of  said  steam  trawler,  use  the 
method  of  fishing  known  as  otter  trawling 
in  a  part  of  the  Moray  Firth  five  miles  or 
thereoy  east  by  north  from  Lossiemouth, 
which  lies  within  a  line  drawn  from 
Duncansby  Head  in  Caithness  to  Rattray 
Point  in  Aberdeenshire;  and  there  was 
produced  and   proved   the  accompanying 
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Admiralty  chart,  having  marked  thereon 
the  foresaid  position  of  said  steam  trawler, 
which  position  is  oiitwith  a  line  drawn  at  a 
distance  of  one  marine  league  fi-om  low- 
water  mark  on  the  adjacent  coast  and 
within  ten  miles  of  the  coast. 

"There  were  produced  by  witnesses  for 
the  prosecution  the  accompanying  docu- 
ments, which  were  duly  proved,  viz 

"The  Sheriff  repelled  the  appellant's  said 
preliminary  objection  .  .  .  Tne  appellant 
paid  the  fine." 

The  questions  of  law  submitted  for  the 
opinion  of  the  High  Court  of  Justiciary 
were — "(1)  Whether,  in  view  of  the  fact^ 
stated  as  pi-oved,  and  having  regai-d  to  the 
bye-laws  and  the  enactments  of  the  sections 
of  the  statutes  above  mentioned,  the  appel- 
lant was  subject  to  the  jurisdiction  of 
Dornoch  Sheriff  Court?  (2)  Whether, 
having  regai-d  to  the  provisions  of  the  Sea 
Fisheries  Regulation  (Scotland)  Act  1895, 
and  in  particular  to  the  provisions  of  section 
10,  sub-sections  4  and  6  thereof,  the  convic- 
tion and  sentence  imposed  on  the  appellant 
are  legal  and  competent." 

The  case  came  before  the  Justiciary 
Appeal  Court  on  16th  March  1906,  when,  in 
view  of  the  importance  of  the  case  and  of 
the  questions  nivolved,  the  Lord  Justice- 
General  intimated  that  the  case  would  be 
heard  by  the  full  Bench. 

At  the  hearing  on  29th  May  1906  it  was 
argued  for  the  appellant— There  was  no 
jurisdiction  to  try  this  offence.  The  ex- 
pression '*any  person "  in  the  statute  under 
construction  must  be  confined  to  any  per- 
son under  the  jurisdiction  of  the  Court. 
British  municipal  statutes  conferred  juris- 
diction only  over  (1)  British  subjects;  (2) 
foreigners  when  on  British  territory.  The 
appellant  was  admittedly  a  foreign  subject, 
and  the  locus  of  this  offence  was  outwith 
British  territory.  The  statute  was  to  be 
construed  under  the  presumption  that  the 
I^gislatui*e  did  not  int«nd  to  exceed  its 
jurisdiction  or  to  violate  the  accepted  prin- 
ciples of  international  law — Maxwell,  Inter- 
pretation of  Statutes,  4th  ed.,  pp.  211,  218, 
228.  The  interpi-eUition  of  the  statute 
asked  by  the  respondent  would  involve  a 
decision  that  the  Legislature  had  exceeded 
its  jurisdiction — Story,  Conflict  of  Laws, 
8th ed.,  p.  8,  sec.  7;  Hardcastle  on  Statutory 
Ijjiw,  3rd  ed.,  jj.  413,  414 ;  Hall,  Foreign 
Jurisdiction  of  British  Crown  Q894),  242, 246; 
Wharton,  International  Law  Digest,  cap.  1, 
sec.  9;  "  Zoh'erein,"  1856,  Swa.  96;  in  re 
A.B.&Co.,  [1900]  1  Q.B.  .S41,  at  p.  544;  Rose 
v.  Himely,  2  Curtis  (U.S.A.)  87,  pp.  m,  06; 
"■  Franconia"  (Queen  v.  Keyn),  1876,  L.R., 
2  Kx.  Div.  03,  at  p.  210;  Niboyet  v.  Nihoyet, 
1878.  L.R.,  4  P.D.  1,  pn-  L.J.  Brett,  at  pp. 
10,  20 ;  "  Annapolis,  1  Lush.  205,  at  p.  306 ; 
Poll  v.  Lord  Advocate,  Novembers,  1897,  1 
P.  823,  35  S.L.B.  637.  This  view  was  taken 
of  the  section  of  the  statute  under  interpi*- 
tiition  by  the  British  representatives  at  the 
Behring  Sea  Convention  1893— see  Behring 
Sea  Arbitration,  U.S.  No.  6  (1893),  case  for 
United  States,  p.  232,  and  U.S.  No.  4  (1803), 
case  for  H.M.  Government,  p.  51.  British 
municipal  courts  would  apply  a  principle  of 
international  law  that  had  been  acted  upon 


by  the  Courts  and  received  general  support 
amongst  nations — Triquet  v.  Bath,  176t.  3 
Bur.  1478,  per  Lord  Mansfield  ;  Heathfidd 
v.  ChUton,  1767,  4  Bur.  2016,  per  Lord 
Mansfield;  West  Rand  Co.  v.  Rea-.  (190512 
K.B.  391,  at  p.  406.  The  rule  that  the 
territorial  jurisdiction  of  a  State  ended  at 
the  thi-ee  mile  limit  with  the  exception  of 
bays  intra  faitx-es  terrce  was  such  a  principle 
of  international  law — LordAdi'ocate\.  Clyde 
Navigation  Trustees,  November  25,  1881, 19 
K.  174,  29  S.L.R.  153.  Watei-s  ijttra  faucts 
terrw  were  such  as  were  narrow  ana  land- 
locked—Ttcee  Gebrodera,  1801.  3  Ch.  Roh. 
330;  Vattel,  Droit  des  Gens,  bk.  1,  .sec.  291: 
Stair  ii,  1,  5;  Moore  on  the  Foreshore,  p. 
376;  Westlake,  International  Law,  p.  ISi: 
Nys,  Le  Droit  International,  vol.  i.  p.  41ft. 
The  general  result  of  these  authoi-ities  was 
that  jurisdiction  could  only  be  claimed  in 
the  case  of  bays  capable  of  effective  control 
at  the  month,  though  there  wei'e  certain 
exceptions  to  the  criterion  of  effective  con- 
trol— Direct  Cable  Co.  v.  Anglo- Anieriean 
Cable  Co.,  1877,  L.R.,  2  App.  Cas.  3W: 
Cimninghani'a  case,  1859,  Bell's  C.  C, 
R.  72.  In  no  case  had  an  ar«a  enclosed 
within  headlands  so  far  apart  as  in  the 
present  case,  80  miles,  been  considered 
intra  fauces  terra;.  The  limits  of  jurisdic- 
tion of  the  courts  of  this  country  in  regard 
to  foreigners  were  to  be  read  from  the 
provisions  of  our  Fisheries  Acts.  The  Se* 
Fisheries  Act  1883  (46  and  47  Vict.  cap.  22) 
conferred  jurisdiction  within  the  "exclusive 
fishing  limits  of  the  British  Islands,"  as 
defined  in  section  28  of  the  Act.  This  Act 
carried  out  the  provisions  of  the  North  Sea 
Convention  of  1882,  and  regfulated  jurisdic- 
tion as  i-egarded  the  subjects  of  signatories 
to  that  convention.  Quoad  all  such  signa- 
tories, the  place  in  question  was  outside 
our  territorial  watei-s.  This  public  agree- 
ment was  evidence  of  our  position  with 
regard  to  all  foreign  powers.  The  same 
view  was  accepted  in  tne  convention  with 
Prance  of  1868  scheduled  to  the  Sea  Fisheries 
Act  1868  (31  and  32  Vict.  cap.  45).  The  locus 
of  this  offence  would  be  extra  territorial  as 
regai-ds  a  Frenchman.  Though  Norway 
was  not  a  signatory  to  the  convention  the 
Legislature  could  not  construe  the  statute 
differently  according  to  the  nationality  of 
the  person  infringing.it.  The  doctrine  of'the 
"King's  Chambers'  was  obsolete  and  not 
supported  by  any  authority  quoted  for  the 
respondent  with  the  exception  of  Halleck. 
The  cases  of  the  Bristol  Channel  and  of 
Conception  Bay  were  not  analogous  to  the 
present  case,  and  were  decided  on  circum- 
stances peculiar  to  these  cases.  Petera  v. 
OUen,  J\ily  13,  1905,  7  F.  (J)  86,  42  S.KR. 
735,  had  no  bearing  on  this  case.  It  ■wan 
decided  under  another  bye-law,  and  on  the 
ground  that  the  locus  of  the  offence  was 
teiTitorial  under  the  Convention. 

Argued  for  the  respondent — The  statute 
was  universal  and  its  terms  were  unaiu- 
biguous.  The  Court  having  explicit  muni- 
cipal law  to  apply  had  not  to  consider 
questions  of  international  law.  Section  7 
of  the  Herring  Fishery  Act  1880  was  an 
express  prohibition,  and  that  section  -was 
directly  referred  to  and  under  cousidera- 
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tion  in  the  Sea  Fisheries  Regulation  Actf 
section  10  (4)  and  (5),  under  which  the 
penalties  were  imposed.  The  term  "any 
person"  was  to  be  taken  as  referring  to 
persons  of  all  nationalities — Jorgensen  v. 
Nevtwne  Company,  July  11,  1902,  4  F.  992, 
39  S.L.R.  765;  "The  Pacific,"  [1888]  L.R. 
Prob.  170;  Qiieen  v.  Stewart,  [1899]  1  Q.B. 
964 ;  Hart  v.  Alexander,  November  19,  1898, 
1  F.  (J.)  27,  36  S.L.R.  64;  Cope  v.  Doheriy, 
1858,  4  Kay  &  Johnson  367,  rev.  2  De  Q.  & 
Jones,  614.  A  foreigner  had  no  right  to 
apply  the  presumption  in  the  interpreta- 
tion of  the  statute  founded  on  by  the 
appellant.  But  applying  that  presumption 
the  locus  of  the  contravention  in  question 
was  within  teiritorial  waters.  On  a  sound 
construction  of  international  law  it  was 
intra  fauces  terrae.  The  courts  of  this 
country  claimed  jurisdiction  over  all  waters 
within  headlands  as  the  "King's  Chambers" 
— HalUck,  International  Law  (1893),  i,  165; 
Westlake,  International  Law,  187,  188;  also 
per  Lord  Chancellor  Cairns  in  debate  on 
Territorial  Waters  Jurisdiction  Act  (41  and 
42  Vict.  cap.  73),  Hansai-d,  vol.  237,  column 
1607 ;  Orr  Evnnda  Trustees  v.  Orr  Ewing, 
July  24, 1885,  13  R.  (H.L.)  1,  p^  Lord  Chan- 
cellor Halsbury,  at  page  12,  22  S.L.R.  911. 
By  the  common  law  of  Scotland  all  waters 
enclosed  within  headlands  were  territorial 
—Stair,  ii,  1,  5;  Erskine,  ii,  1,  6;  Bell's 
Prin.,  sec.  639.  The  Scottish  Fisheries  Acts 
were  drawn  in  accordance  with  the  dicta 
of  these  jurists.  The  Herring  Fisheries 
(Scotland)  Act  1860  (23  and  24  Vict.  cap.  92), 
sec.  2,  defined  the  coasts  of  Scotland  "  as 
including  all  bays,  estuaries,  arms  of  the 
sea",  &c.  The  Sea  Fisheries  Act  (1883) 
merely  defined  the  exclusive  Fishery  juris- 
diction of  the  British  Isles  for  the  purposes 
of  that  Act  which  were  to  apply  the  Con- 
vention of  1882,  and  to  impose  its  rules  to 
the  fishing-boats  of  the  various  signatory 
powers.  It  had  no  applic^ition  to  methods 
of  fishing.  Every  subsequent  Scottish 
Fishery  Act  applied  to  "Scotland  and  the 
parts  of  the  sea  adjoining  Scotland"  (Sea 
Fisheries  (Scotland)  Amendment  Act  1885, 
sec.  2;  Herring  Fisheries  (Scotland)  Amend- 
ment Act  18^,  sec.  2;  Sea  Fisheries  (Scot- 
land) Regulation  Act  1895,  sec.  2).  There 
were  many  instances  in  which  jurisdiction 
had  been  exercised  over  large  areas  of  sea 
enclosed  between  headlands  —  Cunning- 
haTn'scase,eit.siip.;"TheAlleganean,"lS^, 
32  Albany  Law  Journal,  484 ;  Direct  Cable 
Company,  cit.  sup.,  per  Lord  Blackburn  at 
p.  421 ;  Hall's  International  Law,  5th  ed., 
p.  156,  et  seq.  Further,  the  Act  under  consi- 
deration was  a  protective  Act.  A  sovereign 
state  was  entitled  to  take  all  necessary 
measures  to  protect  its  fishings  and  to 
enforce  all  penalties  instituted  for  breaches 
of  such  laws—"  Franconia,"  dt.  sup.,  at  pp. 
92,  188-9,  210,  2134 ;  Hall's  Foreign  Juris- 
diction of  the  British  Crown,  p.  233; 
Wilson  V.  M'Kenzie,  February  20,  1896, 
23  R.  (J.)  56,  33  S.L.R.  421.  Jurisdiction 
had  been  claimed  and  exercised  for  pro- 
tective purposes  up  to  distances  far  outside 
the  3  mile  limit,  e.g.,  in  the  Act  for  Policing 
St  Helena  in  1816  (56  Geo.  Ill,  cap.  23) ;  in 
Quarantine  Act  (6  Geo.  IV,  cap.  78),  sees.  7, 8; 


in  the  Public  Health  Act  1875  (38  and  39  Vict. 
cap.  55),  sec.  134 ;  Hardcastle  on  Statutory 
Law,  p.  412;  M'Leod  v.  Attorney-General  of 
New  South  Wales,  [1891]  A.C.  465,  at  p.  458. 
The  Herring  Fishery  Act  1808  (48  Geo.  III.  c. 
110),  sec.  60,  expressly  extended  the  jurisdic- 
tion of  the  sheriflJfor  the  purpose  of  regulat- 
ing fishing  to  within  10  miles  of  the  coast. 

At  advising — 

Lord  Justice-Gknebal  —  The  facta  of 
this  case  are  that  the  appellant  being  a 
foreign  subject  and  master  of  a  vessel  regis- 
tered in  a  foreign  country,  exercised  the 
method  of  fishing  known  as  otter  trawling 
at  a  point  within  the  Moray  Firth  more 
than  tnree  miles  from  the  shore,  but  to  the 
west  of  a  line  drawn  from  Duncansby  Head 
in  Caithness  to  Rattray  Point  in  Aberdeen- 
shire; that  being  thereafter  found  within 
British  territory,  to  wit,  at  Grimsby,  he 
was  summoned  to  the  Sheriff  Court  at  Dor- 
noch to  answer  to  a  complaint  against  him 
for  having  contravened  the  7th  section  of 
the  Herring  Fishery  Act  1880,  and  the  bye- 
law  of  the  Fishery  Board  thereunder  made, 
and  was  convicted. 

It  is  not  disputed  that  if  the  appellant 
had  been  a  British  subject  in  a  British  ship 
he  would  have  been  riehtly  convicted. 
Further,  in  the  case  of  Peters  v.  Olsen, 
when  the  person  convicted,  as  here,  was  a 
foreigner  in  a  foreign  ship,  the  conviction 
was  held  good.  The  only  difference  in  the 
facts  in  that  case  was  that  the  locus  there 
was,  upon  a  certain  view  of  the  evidence,' 
within  three  miles  of  a  line  measured  across 
the  mouth  of  a  bay,  where  the  bay  was  not 
more  than  ten  miles  wide,  which  cannot  be 
said  here.  But  the  conviction  proceeded 
on  no  such  consideration,  but  simply  on  the 
fact  that  the  locus  was  within  the  limit 
expressly  defined  by  the  schedule  to  the  6th 
section  of  the  Herring  Fishery  Act;  and 
the  three  learned  Judges  in  that  case  did,  I 
think,  undoubtedly  consider  and  decide  the 
question  whether  the  6th  section  of  the 
Herring  Fishery  Act  (which  in  this  inten- 
tion is  the  same  as  the  7th)  was  or  was  not 
intended  to  strike  at  foreigners  as  well  as 
British  subjects.  But  as  this  is  a  full  Bench 
we  are  at  liberty  to  reconsider  that  decision. 

I  apprehend  that  the  question  is  one  of 
construction  and  of  construction  only.  In 
this  Court  we  have  nothing  to  do  with  the 
question  of  whether  the  Legislature  has  or 
has  not  done  what  foreign  powers  may  con- 
sider a  usurpation  in  a  question  with  them. 
Neither  are  we  a  tribunal  sitting  to  decide 
whether  an  Act  of  the  Legislature  is  vdtra 
vires  as  in  contravention  of  generally  acy 
knowledged  principles  of  international  law. 
For  us  an  Act  of  Parliament  duly  passed  by 
Lords  and  Commons  and  asseutea  to  by  the 
King  is  supreme,  and  we  are  bound  to  give 
effect  to  its  terms.  The  counsel  for  the 
appellant  advanced  the  proposition  that 
statutes  creating  offences  must  be  presumed 
to  apply  (1)  to  British  subjects,  and  (2)  to 
foreign  subjects  in  British  territory,  but 
that  short  or  express  enactment  their  appli- 
cation should  not  be  further  extended.  The 
appellant  is  admittedly  not  a  British  sub- 
ject, which  excludes  (1);   and  he  further 
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argued  that  the  locus  delicti  being  in  the 
sea  beyond  the  three-mile  limit  was  not 
within  British  territory,  and  that  conse- 
quently the  appellant  was  not  included  in 
tne  prohibition  of  the  statute.  Viewed  as 
general  propositions  the  two  presumptions 
put  forward  by  the  appellant  may  be  taken 
as  correct.  This,  however,  advances  the 
matter  but  little,  for  like  all  presumptions 
they  may  be  redargued,  and  the  question 
remains  whether  they  have  been  redargued 
on  this  occasion. 

llie  first  thing  to  be  noted  is  that  the 
prohibition  here,  a  broach  of  which  consti- 
tutes the  offence,  is  not  an  absolute  prohi- 
bition against  doing  a  certain  thing,  but  a 
prohibition  against  doing  it  in  a  certain 
place.  Now,  when  a  Legislature — using 
words  of  admitted  generality,  "  It  shall  not 
be  lawful,"  &c.,  "  Every  person  who,"  &c. — 
conditions  an  offence  oy  territorial  limits, 
it  creates,  I  think,  a  very  strong  inference 
that  it  is,  for  the  purposes  specified,  assum- 
ing a  right  to  legislate  for  that  territory 
against  all  persons  whatsoever.  This  in- 
ference seems  to  me  still  further  streng^th- 
ened  when  it  is  obvious  that  the  remedy  to 
the  mischief  sought  to  be  obtained  by  the 
prohibition  would  be  either  defeated  or 
rendered  less  effective  if  all  persons  what- 
soever were  not  affected  by  the  enactment. 
It  is  obvious  that  the  latter  consideration 
applied  in  the  present  case.  Whatever 
may  be  the  views  of  anyone  as  to  the  pro- 
priety or  expediency  of  stopping  trawling, 
the  enactment  shows  on  the  face  of  it  that 
it  contemplates  such  stopping,  and  it  would 
be  most  clearly  ineffective  to  debar  trawl- 
ing by  the  British  subject  while  the  subjects 
of  other  nations  were  allowed  so  to  fish. 

It  is  said  by  the  appellant  that  all  this 
must  give  way  to  the  consideration  that 
international  law  has  firmly  fixed  that  a 
locus  such  as  this  is  beyond  the  limits  of 
territorial  sovereignty,  and  that  conse- 
quently it  is  not  to  De  thought  that  in  such 
a  place  the  Legislature  could  seek  to  affect 
any  but  the  King's  subjects. 

It  is  a  trite  observation  that  there  is  no 
such  thing  as  a  standard  of  international 
law  extraneous  to  the  domestic  law  of  a 
kingdom,  to  which  appeal  may  be  made. 
International  law,  so  far  as  this  Court  is 
concerned,  is  the  l)ody  of  doctrine  regard- 
ing the  international  rights  and  duties  of 
stiites  which  has  been  adopted  and  made 
pai't  of  the  law  of  Scotland.  Now  can  it  be 
said  to  be  clear  by  the  law  of  Scotland  that 
the  locus  here  is  beyond  what  the  Legisla- 
ture may  a.saert  right  to  affect  by  legisla- 
tion against  all  whatsoever  for  the  purpose 
of  regulating  methods  of  fishing? 

I  do  not  think  I  need  say  anything  about 
what  is  known  as  the  three-mile  limit.  It 
may  bo  assumed  that  within  the  three 
miles  the  territorial  sovereignty  would  be 
siifflcicnt  to  cover  any  such  legislation  as  the 
pi'esent.  It  is  enough  to  say  that  that  is 
not  a  proof  of  the  counter  proposition  that 
outside  the  three  miles  no  such  re.sult  could 
be  looked  for.  The  locus  although  outside 
the  three-mile  limit  is  within  the  bay  known 
as  the  Moray  Firth,  and  the  Moray  Firth, 
say  the  respondents,  is  inlru  fauces  terrce. 


Now,  I  cannot  say  that  there  is  any  defini- 
tion of  what /auces  terrce  exactly  are.  Boi 
there  are  at  least  three  points  which  go  in 
to  show  that  this  spot  might  be  considered 
as  lying  therein. 

1st.  Tne  dicta  of  the  Scottish  institational 
writers  seem  to  show  that  it  would  be  no 
usurpation,  according  to  Uie  law  of  Soot- 
land,  so  to  consider  it. 

Thus  Stair,  ii,  1,  5— "The  vast  ocean  is 
common  to  all  mankind  as  to  navigation 
and  fishing,  which  are  the  onlv  uses  thereoL 
because  it  is  not  capable  01  bounds,  but 
when  the  sea  is  inclosed  in  bays,  creeks,  or 
otherwise  is  capable  of  any  botinds  or 
meiths  as  within  the  potrUa  of  such  land*, 
or  within  the  view  of  such  shores  then  it 
may  become  proper,  but  with  the  reserva- 
tion of  passage  for  commerce  as  in  Hx 
land."  And  Bell,  Prin.,  639— "The  sove- 
reign ...  is  proprietor  of  the  narrow 
seas  within  cannon  shot  of  the  land,  and 
the  firths,  gulfs,  and  bays  around  the 
kingdom." 

2nd.  The  same  statute  puts  forward 
claims  to  what  are  at  least  analogpos 
places.  If  attention  is  paid  to  the  schedule 
appended  to  section  6,  many  places  will  he 
found  far  beyond  the  three-mile  limit — e.g., 
the  Firth  of  Clyde  near  its  mouth.  I  am 
not  ignoring  that  it  may  be  said  that  this 
in  one  sense  is  proving  idem  per  idem,  but 
none  the  less  I  do  not  think  the  fact  can  be 
ignored. 

3rd.  There  are  many  instances  to  be 
fonnd  in  decided  cases  where  the  right  (k 
a  nation  to  legislate  for  waters  more  or 
less  landlocked  or  landembraced  although 
beyond  the  three-mile  limit  has  been  ad- 
mitted. They  will  be  found  collected  in 
the  case  of  the  Direct  United  States  Cable 
Company  v.  ATtglo-American  Telegraph 
CoTnpany,  L.R.  2  Ai>p.  Gas.  304,  the  bay 
there  in  question  being  Conception  Bay, 
which  has  a  width  at  the  mouth  of  rather 
more  than  20  miles. 

It  seems  to  me,  therefore,  without  laying 
down  the  proposition  that  the  Moray 
Firth  is  for  every  purpose  within  the  terri- 
torial sovereignty,  it  can  at  least  be  clearly 
said  that  the  appellant  cannot  make  out 
his  proposition  that  it  is  inconceivable  that 
the  British  Le^slature  should  attempt  for 
fishery  regulation  to  legislate  ag^nst  all 
and  sundry  in  such  a  place.  And  if  that  is 
so,  then  I  revert  to  the  considerations 
already  stated,  which,  as  a  matter  of  con- 
stnictiun,  make  me  think  that  it  did  so 
legislate. 

An  argument  was  based  on  the  terms  of 
the  North  Sea  Convention,  which  had  been 
concluded  a  few  years  before  this  Act  viras 

Csed,  and  which  defines  "exclusive  fishery 
its"  in  a  manner  which  excludes  this 
part  of  the  Moray  Firth.  But  I  do  not 
think  any  argument  can  be  drawn  from 
that  definition,  for  the  simple  reason  tlia4^ 
the  Convention  as  a  whole  does  not  deal 
with  the  subject-matter  here  in  question, 
viz.,  mode  of  fi.shing. 

It  it  had  been  attempted  to  infer  from 
the  terms  of  the  Act  a  prohibition  of  which 
the  effect  was  to  give  to  subjects  and  deny 
to  foreigners  the  nght  to  fish,  then  the  Con- 


Digitized  by  Vj  OOQ IC 


Mertensen  v.  Petcn,  I 
July  19,  igeC.       J 


The  Scottish  Law  Reporter.—  Vol.  XLIII. 


877 


vention  might  be  apt  to  saegest  an  areu- 
ment  agaiost  such  a  construction.  But 
that  is  not  so.  Subjects  and  foreigners  are 
ex  hypotheai  in  this  matter  treated  alike. 

_  I  am  therefore  of  opinion  that  the  convic- 
tion was  right,  that  ix>th  questions  should 
be  answered  in  the  afiSrmative,  and  that 
the  appeal  should  be  dismissed. 

Lord  Kyllachy— This  appeal  is  directed 
against aconvietion  of  the  appellant — who 
is  a  foreigner — of  having  contravened  a 
certain  bye-law  of  the  Scottish  Fishery 
Board  made,  it  is  not  disputed,  with  the 
authority  and  in  terms  of  a  certain  section 
of  the  Herring  Fishery  (Scotland)  Act  of 

The  statute  in  question  enacts  (section 
7) — "The  Fishery  Board  may  by  bye-law  or 
bye-laws  direct  that  the  methods  of  fishing 
known  as  beam  trawling  and  otter  trawling 
shall  not  be  used  within  a  line  drawn  from 
Duncansby  Head  in  Caithness  to  Rattray 
Point  in  Aberdeenshire  in  any  area  or  areas 
to  be  defined  in  said  bye-law."  The  bye- 
law  in  question  (No.  10)  enacts,  inter  alia, 
that  the  foregoing  provision  shall  apply  to 
the  whole  area  specified  in  the  statute.  It 
also  provides  penalties  for  contraventions  of 
the  enactment. 

It  is  not  disputed  tiiat  if  this  statutory 
enactment  falls,  on  its  just  construction,  to 
be  read  literally  and  without  qualification, 
the  appellant  was  rightly  convicted.  This 
Oourt  IS,  of  course,  not  entitled  to  canvass 
the  power  of  the  Legislature  to  make  the 
enactment.  The  only  question  open  is  as 
to  its  just  construction.  Nor  can  there  be 
any  doubt  as  to  thbt  construction  if  the  lan- 
g^uage  is  to  be  read  literally,  or  on  ordinary 
principles  of  construction,  and  apart  from 
implications  sought  to  be  deduced  from 
outside. 

The  appellant,  however,  contends  that 
the  statute  cannot  be  read  literally,  but 
must  be  read  with  reference  to  certain 
alleged  rules  of  international  law,  and  that 
in  that  view  it  does  not,  on  its  just  con- 
struction, apply  Of  regard  ffrmgnera  to 
such  part  of  the  area  specified  as  accord- 
ing to  international  law  lies  outside  the 
territory  or  at  least  the  territorial  jurisdic- 
tion of  the  British  Crown.  He  further 
contends  that  the  larger  part  of  the  area 
specified,  including  the  part  in  which  his 
alleged  offence  was  committed,  is,  on  the 

f>rinciples  of  international  law,  outside  the 
imits. 

Now,  dealing  first  with  the  point  of  con- 
struction —  the  question  as  to  what  the 
statutory  enactment  means — it  may  pro- 
bably be  conceded  that  there  is  always  a 
certain  presumption  against  the  Legislature 
of  a  country  asserting  or  assuming  the 
existence  of  a  territorial  jurisdiction  going 
clearly  beyond  limits  established  by  the 
common  consent  of  nations — that  is  to  say, 
by  international  law.  Such  assertion  or 
assumption  is,  of  course,  not  impossible. 
The  legislature  of  a  country  is  not  qyuxud 
Aoo  quite  in  the  same  position  as  its  courts 
of  law  exercising,  or  claiming  to  exercise, 
a  jurisdiction  ex  propria  mont.  A  legisla- 
ture may  quite  conceivably,  by  oversight 


or  even  design,  exceed  what  an  international 
tribunal  (if  such  existed)  might  hold  to  be 
its  international  rights.  Still,  _  there_  is 
always  a  presumption  against  its  intending 
to  do  so.  I  think  that  is  acknowledged^ 
But  then  it  is  only  a  presumption,  and  as 
such  it  must  always  give  way  to  the  lan- 
guage used  if  it  is  clear,  and  also  to  all 
counter  presumptions  which  may  legiti- 
mately be  had  in  view  in  determining,  on 
ordinary  principles,  the  true  meaning  and 
intent  of  the  legislature.  Express  words 
will,  of  course,  be  conclusive,  and  so  also 
will  plain  implication. 

Now  it  must,  I  think,  be  conceded  that 
the  language  of  the  enactment  here  in 
question  is  rairly  express — express,  that  is 
to  say,  to  the  effectof  making  an  unlimited 
and  unqualified  prohibition,  applying  to 
the  whole  area  specified  and  affecting 
everybody,  whether  British  subjects  or 
foreigners.  The  primary  enactment,  it 
will  oe  observed,  is  directed,  not  against 
persons  or  classes  of  persons ;  it  is  directed 
against  certain  things — the  commission  of 
certain  acts — within  a  preciselydefined  area. 
It  contains  no  elastic  expressions — no  inde- 
finite terms.  It  declares  simply  that  within 
a  precisely  defined  area  a  certain  method 
of  fishing  Known  as  beam  or  otter  trawling 
shall  not  be  practised.  That  is  the  primary 
enactment,  and  its  scope  is  not,  I  think, 
affected  by  the  association  of  ancillary  pro- 
visions for  the  enforcement  of  the  prohibi- 
tion by  penalties.  Prima  facie,  therefore, 
it  seems  difficult  to  read  such  an  enactment 
otherwise  than  as  expressly  providing  that 
in  no  part  of  the  area  mentioned  shall  the 
method  of  fishing  in  question  be  practised 
by  anybody.  Any  other  meaning  can  only 
be  reached  by  the  interpolation  of  words 
which  are  not  used,  and  which,  if  inter- 
polated, would  materially  alter  the  sense. 
And  no  case  has  yet  occurred — certainly 
none  has  been  cited — where  the  presump- 
tion on  which  the  appellant  foimds  has 
been  held  adequate  to  limit  or  qualify  the 
terms  of  an  enactment  thus  definite  — 
expressed  in  quite  definite  language — and 
applied  to  a  quite  definite  area. 

The  difficulty,  however,  of  the  appellant's 
construction — the  difficulty,  that  is  to  say, 
of  applying  his  presumption — is  accentuated 
by  several  other  considerations. 

In  the  first  place,  the  scheme  and  object 
of  the  enactment  have  to  be  considered. 
Plainly  that  object  was  to  protect  the  area 
— the  whole  area  in  question — as  against  a 
mode  of  fishing  assumed  to  be  injurious. 
And  it  need  haraly  be  said  that  that  object 
would  not  be  attained,  but  would  on  the 
contrary  be  frustrated,  by  a  construction  of 
the  enactment  which,  while  it  restrained 
British  subjects  from  trawling  within  any 
part  of  the  protected  area,  yet  permitted 
foreigners  to  trawl  as  they  pleased  over  the 
greater  part  of  it.  It  is  plain  that  under 
such  conditions  the  mischief  to  be  redressed 
would  not  be  redressed,  but  might  even  be 
ag^^ravated.  Accordingly  it  would  be,  I 
think,  easier  to  suppose  that  the  Legislature 
had  reached  even  an  erroneous  conclusion 
aa  to  the  extent  of  its  jurisdiction,  and  had 
legislated  accordingly,  than  that  it  had 
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resolved  deliberately  to  impose  a  futile 
restriction  upon  its  own  countrymen,  and 
at  the  same  time  to  create  a  hurtful 
monopoly  in  favour  of  foreigners.  It  would 
also,  I  think,  be  easier  to  accept  almost  any 
reasonable  alternative  than  to  assume  that 
the  legislature  contemplated  a  practically 
unworkable  enactment  —  an  enactment 
which  would  in  every  prosecution  under 
it  leave  the  issue  to  depend  upon  the  result 
of  an  investigation  by  the  local  judge  of 
perhaps  large  and  difficult  questions  of 
international  law. 

There  are,  it  seems  to  me,  at  least  serious 
difficulties  in  the  way  of  reading  into  this 
statute  and  bye-law  qualifying  words  which 
are  not  expressed.  And  other  difficulties 
might,  I  think,  be  figured.  But  assuming 
all  these  to  be  overcome,  one  conclusive 
consideration  I  venture  to  think  remains, 
viz.,  this — that  the  presumption  on  which 
the  appellant  founds  has  never,  so  far  as 
known,  been  applied  or  proposed  to  be 
applied  except  where  the  excess  of  jurisdic- 
tion was  clear.  In  other  words,  the  whole 
ratio  of  the  presumption  fails  if  it  appears 
that  the  area  which  is  in  controversy  is  at 
best  only  in  the  position  of  debateahle 
gn^ound,  being  in  fact  within  a  category  as 
to  which  different  nations  have  always 
taken  more  or  less  different  views,  and 
maintained  different  contentions. 

This  last  observation,  however,  involves 
the  consideration,  not  substantively,  but  as 
bearing  on  the  point  of  construction,  of  the 
appellant's  second  proposition,  which,  as  I 
understand  it,  is  really  this — that  outside 
of  the  line  w  here  the  protected  area — that 
is  to  say,  the  Moray  Firth — narrows  to  a 
width  of  ten  (or  perhaps  rather  thirteen) 
miles,  its  whole  waters  are  simply  parts  of 
the  open  sea,  being  so  (1)  according  to 
established  rules  of  international  law,  and 
(2)  according  to  alleged  special  rules  applic- 
able, as  it  is  said,  to  the  Moray  Firth,  intro- 
duced by  the  North  Sea  Convention  of  1883, 
as  scheduled  to  the  Sea  Fisheries  Act  of 
that  year.  And  if  all  this  were  made  out,  I 
acknowledge  that  on  the  point  of  construc- 
tion the  appellant  would  have  a  perhaps 
formidable  case. 

It,  however,  seems  to  me  vain  to  suggest 
that  according  to  international  law  there  is 
any  part  of  the  Moray  Firth  which  is  simply 
an  area  of  open  sea,  and  thus  in  the  same 
position  as  if  it  were  situated,  say,  in  the 
middle  of  the  German  Ocean.  For  pHma 
facie,  at  least,  the  whole  Firth  is,  as  its 
name  bears,  a  "  bay"  or  "  estuary,"  formed 
by  two  well-marked  headlands,  and  stretch- 
ing inwards  for  many  miles  into  the  heart 
of  the  country.  All  that  can  be  said  contra 
is  only  thi.s — that  at  its  outer  end  the  Firth 
is  very  wide,  and  is  of  a  size,  if  not  also  of  a 
configuration,  somewhat  beyond  what  is 
usually  characteristic  of  bays  and  estuaries. 
That  may  or  may  not  be  so.  The  cases  of 
the  Bristol  Channel,  the  Firth  of  Clyde, 
and  the  Firth  of  Forth  would  have  to  be 
considered  befoi-e  that  pi-oposition  could  be 
alHrmed.  But,  be  that  as  it  may,  the  real 
question  I  apprehend  is^whether  by  inter- 
national law  there  is  any  recognised  and 
established  rule  on  the  subject,  particularly 


a  rule  so  arbitrary  and  artificial  as  that  of 
the  ten-mile  limit  measure,  for  iwhich  the 
appellant  contends. 

Now  as  to  that,  it  is,  I  think,  enou^  to 
say  that  no  such  rule  exists,  or  (irhich  is 
the  same  thing)  that  we  have  not  had  pre- 
sented to  us  any  evidence  of  its  existeoce. 
But  I  may  add  that,  if  negative  authority 
may  be  invoked,  there  seems  to  me  to  l» 
no  better  authority  as  to  the  existing  posi- 
tion than  the  passage  quoted  at  the  discus- 
sion from  Lord  Blackburn's,  or  rather  the 
Privy  Council's,  judgment  in  the  Conception 
Bay  case,  in  which,  after  reviewing  existii^ 
authorities,  their  Lordships  sum  up  th^ 
result  thus — "  It  does  not  appear  to  their 
Lordships  that  jurists  and  text-'writers  are 
agreed  what  are  the  rules  as  to  dimensions 
and  configuration,  which,  apart  from  otba 
considerations,  would  lead  to  the  conclusion 
that  a  bay  is  or  is  not  part  of  the  territory 
of  the  State  possessing  the  adjoining  coasts, 
and  it  has  never,  that  they  can  find,  been 
made  the  ground  of  any  judicial  determina- 
tion.'' It  seems  difficult  in  face  of  this  (the, 
I  think,  latest  deliverance  on  the  subject) 
to  affirm  that  the  statute  and  bye-law  here 
in  question  are  (if  construed  in  their  natural 
sense)  in  breach  of  plain  and  established 
rules  of  international  law. 

It  remains,  however,  to  consider  as  to 
the  supposed  bearing  of  the  Convention  of 
1883.     And  no  doubt  if  the  question  were 
one  of  exeluaive  fishing  privileges,  the  Con- 
vention might  have  an  important  bearing. 
For  it  defines,  q\iite  in  terms  of  the  appd- 
lant's    contention,    the    extent    to    which, 
inter   alia,   in    the    Moray  Firth,    British 
subjects  shall  have  the  Exclusive  right  of 
fishing.    But  .^xclusive  fishing  privileges— 
or,  at  all  events,  exclusive  fishing  privileges 
as  defined  by  Convention — are  one  thing. 
Ten-itorial  jurisdiction,  proprietary  or  pro- 
tective,  is   a   different  thin^.      And,  as  I 
read  the  Convention  of  1883,  it  is  only  with 
respect  to  exclusive  fishing  privileges  that 
its  terms  and  provisions  have  any  relevancy. 
There  is  certainly  nothing  in  the  Conven- 
tion— at  least  nothing  was  brought  under 
our  notice — which  in  the    least   conflicts 
with  the  right  of  the  several  contracting 
nations  to  impose,  each  of  them  within  its 
territorial  limits  (whatever  these  are),   re- 
strictions   universally   applicable    against 
injurious   practices   or   modes    of    fishing. 
such  as  are  by  this  statute  and  bye-la'«r 
imposed  here.     In  other  words,  there  is 
nothing  in  the.statute  and  bye-law  in  ques- 
tion which  at  all  interferes  with  the  exclu- 
sive fishing  privileges  of  the  several  nations. 
I  cannot  assent  to  the  arg^ument  that  the 
Convention  really  introduces  a  new  chapter 
into  general  international  law — a  chapter 
establishing,  with  respect  to  the  definition 
of  bays  and  estuaries,  or  at  all  events  bays 
and  estuaries  of  the  North  Sea,  new  and 
artificial  rules.    That  appears  to  me  t>o  be 
a  somewhat  extreme  proposition.     I  may 
add  that  T  have  not  found  it  necessary  to 
consider  the  effect  of  the  appellant's  v^sel 
belonging    to    Norway — a  countrv   whicii 
was  not  a  party  to  the .  Convention,    and 
had  probably  good  reasons  for  not  being 
so.    1  assume,  for  the  purposes  of  our  judg- 
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ment,  that  the  appellant  is  in  no  worse 
position  than  if  he  had  been  the  master  of 
a  German  or  Danish  fishing  vessel. 

The  resnit  on  the  whole,  therefore,  is  that 
without  deciding  substantively  whether 
or  not  the  whole  area  of  the  Moray  EHrth 
would  or  should  be  recognised  by  an  intei> 
national  tribunal  (if  such  existed)  as  within 
the  jurisdiction  of  the  British  Crown,  I  am 
prepared  and  consider  myself  bound  to 
hold  —  what  is  sufficient  to  support  this 
conviction — that  upon  its  just  construction 
the  Act  of  1880  asserts  the  existence,  for 
the  protective  purposes  to  which  it  relates, 
of  the  jurisdiction  in  question,  and  that 
that  is  enough  for  us  sitting  here  as  one  of 
His  Majesty'  Courts. 

•  Lord  Johnston— The  offence  charged  is 
created  by  the  Herring  Fishery  (Scotland) 
Act  1889,  sec.  7,  which  empowers" the  Fishery 
Board  by  bye -law  to  direct  that  beam 
trawling  shall  not  be  used  in  the  Moray 
Pirth  within  a  line  drawn  from  Duncansby 
Head  to  Rattray  Point,  and  imposes  penal- 
ties, superseded  by  those  of  the  Act  1895, 
section  10  (4)  and  (5),  on  any  person  contra- 
vening such  bye-law. 

The  enactment  is  not  operative  till  the 
Fishery  Board  speaks  by  its  bye-law.  This 
it  did  in  1802. 

The  question  raised  by  this  appeal  is,  did 
the  Legislature  intend  the  above  enactment 
to  be  of  universal  application,  or  to  be  con- 
fined in  its  prohibition  and  its  penalties 
to  British  fishermen?  The  language  is 
absolute  and  general.  But  notwithstanding 
this  absoluteness  and  generality,  it  would, 
I  think,  have  been  necessary  to  determine 
some  of  the  larger  questions  of  international 
law,  with  which  Ixird  Kyllachy  has  dealt, 
were  it  not  for  the  following  considerations, 
viz.,  first,  that  the  enactment  and  its  rela- 
tive bye-law  are  no  assertion  of  exclusive 
right  of  fishing,  but  only  of  right  of  regula- 
tion of  fisheries.  But  second,  and  more 
particularly,  that  the  course  of  Scottish 
Fishery  legislation  leads  to  a  conclusion 
which  precludes  those  wider  questions  above 
referred  to. 

I  find  that  Parliament,  before  the  Union 
and  since,  has  been  in  use  to  provide  for 
the  regulation  of  fisheries  round  the  coasts 
of  Scotland,  without  confining  itself  to 
territorial  waters  in  the  narrower  signific- 
ance. 

For  instance,  before  the  Union  the  Act 
of  Anne  1705,  cap.  48,  was  passed  for  the 
advancement  and  establishment  of  the  fish- 
ing trade  in  and  about  the  kingdom,  and 
authorised  Her  Majesty's  subjects  to  take 
herring  and  white  fish  in  all  and  sundry 
seas,  channels,  bays,  &c.,  of  this  kingdom 
"  wheresoever  herring  or  white  fish  may  be 
taken,"  and  then  proceeds  to  protect  and 
regulate  their  trade. 

The  Treaty  of  Union  itself,  section  15, 
provided  for  the  application  of  a  portion  of 
the  "equivalent"  to  encourivging  and  pro- 
moting the  fisheries  of  Scotland.  'This 
grant  permitted  the  first  establishment  in 
1727,  by  13  Geo.  I,  cap.  30,  of  the  Board 
of  Commissioners,  wnich,  after  various 
changes  in  its  constitution,  was  in  1882 
superseded  by  the  present  Fishery  Board. 


A  survey  of  the  Acts  between  1727  and  1882, 
and  they  are  numerous,  discloses  that  the 
functions  of  these  Commissioners  and  their 
officers  were  not  confined  to  inshore  or 
strictly  territorial  waters.  And  it  is  con- 
sistent with  the  prior  history  of  the  matter 
that  in  1882,  by  the  Act  45  and  46  Vict.  cap. 
78,  section  5,  the  present  Fishery  Board, 
having  had  conferred  on  them  the  whole 

S>wers  and  duties  of  the  former  Board  of 
ritish  White  Herring  Fishery,  are  directed 
to  "  take  cognisance  of  everything  relating 
to  the  coast  and  deep-sea  fisheries  of  Scot- 
land," and  to  "  take  such  measures  for  their 
improvement"  as  the  funds  under  their 
administration  may  admit  of. 

When  I  read  the  enactment  under  con- 
sideration in  the  light  of  previous  legisla- 
tion, I  have  no  doubt  that  the  Legislature 
intended  it  to  be  of  general  application.  I 
therefore  agree  in  the  conclusion  at  which 
your  Lordships  have  arrived. 

Lord  Salvesen— The  facts  of  this  case 
have  been  already  fully  narrated.  I  note, 
however,  that  the  appellant  does  not  found 
on  his  nationality  as  a  Dane.  The  preli- 
minary objection  which  he  stated  to  the 
jurisdiction  of  Dornoch  Sheriff  Court  was 
on  the  footing  that  he  was  the  foreign 
master  of  a  steam  trawler  re^stered  in 
Norway;  and  his  counsel  admitted  that 
his  case  falls  to  be  treated  as  if  his  own 
nationality  had  been  the  same  as  that  of 
the  ship  he  commanded. 

It  was  conceded  for  the  Crown,  and  I 
think  rightly,  that  if  an  offence  is  created 
by  a  statute  of  the  British  Parliament,  it 
will,  in  the  ordinary  case,  be  presumed 
to  have  no  application  beyond  territorial 
waters.  But  as  this  presumption  must 
yield  to  an  express  clause  that  the  Act 
shall  apply  to  Foreigners  and  British  sub- 
jects alike,  so  I  think  it  will  yield  to  a 
clear  implication  to  the  like  effect.  Where 
a  British  statute  prohibits  a  certain  thing 
to  be  done  within  a  definite  geographiciU 
area,  it  seems  to  me  that  there  is  no  pre- 
sumption that  such  a  prohibition  shall  be 
confined  only  to  British  subjects.  Still 
more  if,  on  examining  the  subject-matter 
of  the  prohibition,  it  is  found  that  it  will 
be  futile  or  ineffectual  unless  its  operation 
is  general,  then  I  think  its  generality  is 
r  not  capable  of  any  limitation  in  favour 
of  persons  who  do  not  ordinarily  owe 
obedience  to  the  British  Parliament.  These 
considerations  are  applicable  to  the  pre- 
sent case.  The  statutes  and  bye  -  laws 
contravened  have  for  their  objects  the 
protection  of  line  fishermen  and  the  pre- 
servation of  the  spawning  beds  of  fish  in 
the  interests  or  supposed  interests  of  the 
whole  fishing  community.  If  they  were 
to  be  construed  as  impliedly  excepting 
from  their  scope  all  Foreigners  fishing  from 
Foreign  vessels,  such  a  construction  would 
not  merely  defeat  the  object  of  the  Legis- 
lature, but  would  confer  a  privilege  upon 
Foreignei-8  which  was  denied  to  British 
subjects.  It  can  scarcely  be  supposed  that 
a  British  Parliament  should  pass  legisla- 
tion which  would  neither  have  the  effect 
of  protecting  line  fishermen  from  the  com- 
petition of  trawlers  nor  of  pi-eserving  the 
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spawning  beds,  but  would  simply  place 
British  subjects  under  a  disability  which 
did  not  extend  to  Foreigners  —  in  other 
words,  create  in  favour  of  Foreigners  a 
monopoly  of  trawl  fishing  in  the  Moray 
Firth.  I  think  it  was  a  just  observation 
of  the  Solicitor-U-eneral  that  if  legislation 
of  this  nature  had  been  proposed,  and  the 
words  inserted  which  the  Dean  of  Faculty 
maintained  were  implied,  it  would  never 
have  been  submitted  by  a  responsible 
Minister  or  have  received  the  approval  of 
Parliament. 

The  view  which  I  have  expressed  is 
strengthened  by  a  consideration  of  the 
area  within  which  the  operation  of  the 
bye-law  is  confined.  The  stretch  of  water 
known  as  the  Moray  Firth  and  defined  by 
the  bye-law  is  undoubtedly  geog^phically 
xnter  faucea  terrce;  and  there  are  many 
examples  of  states  asserting  exclusive  juris- 
diction within  such  areas,  and  of  such 
assertion  being  acquiesced  in  by  other 
nations.  In  these  circumstances  I  think 
the  Act,  under  the  authority  of  which  the 
bye-law  in  question  was  passed,  must  be 
treated  as  an  assertion  oy  the  British 
Parliament  of  their  right  to  regulate  the 
fishing  in  this  area,  and  to  treat  it  as 
within  the  territory  over  which  the  juris- 
diction of  the  Scottish  Courts  extends. 
The  right  so  claimed  may  or  may  not  be 
conceded  by  other  Powers,  but  that  is  a 
matter  with  which  this  Court  has  no 
concern.  We  were  told  that  the  result 
of  upholding  the  conviction  would  be  to 
provoke  reprisals  by  other  Powers.  If  so, 
that  is  a  matter  for  the  Foreign  Office. 
But  it  is  difficult  to  suppose  that  foreign 
nations  should  object  to  a  regulation  de- 
signed for  the  protection  of  fisheries  in 
which  they  all  share,  and  which  confers 
no  exclusive  privileges  on  British  subjecto. 

Perhaps  the  strongest  point  urged  by 
the  appellant  was  that  based  upon  the 
Sea  Fisheries  Convention  of  18^,  where 
the  exclusive  privileges  of  the  fishermen- 
subjects  of  the  high   contracting  parties 


were  geographically  defined ;  and  it  was 
said  that  it  can  never  be  assumed  that 
Parliament  would  legislate  in  violation  of 
a  Treaty  with  Foreign  Powers.  If  it  were 
clear  that  the  Act  of  1889,  as  now  con- 
strued, is  in  direct  violation  of  the  Con- 
vention, the  argument  would  be  of  the 
g^atest  weight.  But  I  find  no  suffideot 
reason  for  holding  that  a  reflation  which 
confers  no  exclusive  fishing  rights  on 
British  subjects  is  inconsistent  with  the 
Convention.  Moreover,  in  my  opinion,  the 
appellant  cannot  found  upon  the  Conven- 
tion at  all.  Norway  declined  to  become 
a  party  to  the  Convention,  and  a  Nor 
wegian  subject  cannot  therefore  appeal  to 
the  Convention  as  conferring^  upon  him 
any  treaty  rights.  It  was  said  that  the 
Convention  might  nevertheless  be  treated 
as  evidence,  and  it  was  even  contended 
as  conclusive  evidence  of  the  limits  of  the 
claim  over  territorial  waters  which  this 
country  maintaiiis.  I  do  not  think  so.  I 
see  no  reason  why,  even  if  Great  BritMn's 
territorial  rights  were  limited,  as  by  con- 
tract, in  a  question  with  certain  Powen, 
she  should  not  assert,  as  ag^nst  Norway, 
rights  of  a  much  more  extensive  nature. 

On  these  grounds  I  have  come  to  the  coo- 
clusion  that  the  Sheriff  Court  of  Dornoch 
had  jurisdiction  to  try  the  ofllence  charged, 
and  that  the  conviction  must  theicloie 
stand. 

The    LoBD    Jubtick-Glbrk,    Lordb 

M'LAREN,       StORMONTH      DARLXNO,      liOW. 

Peajhson,  Ardwaix,  Dtn^DAS,  and  Mac- 
kenzie coDCurr^. 

Lord  Kinkbaj^  was  not  present. 

The  Court  answered  the  questions  in 
affirmative,  dismissing  the  appeal. 

Counsel  for  Appellant — Dean  of  Faculty 
(Campbell,  K.C.)  —  Macmillan.  Agents- 
Alex.  Moriqon  &  Co.,  W.S. 

Counsel  for  Respondent— Solicitor-General 
(Ure,  K.C.)  —  Morison  —  Mnnro.  Agent— 
W.  S.  Baldane,  Crown  Agent;. 
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HOUSE    OF    LORDS. 

Tuesday,  March  20. 

(Before  the  Lord  Chancellor  (Loreburn), 
Lords  Macnaghten,  Davey,  Robertson, 
and  Atkinson.) 

WILLIAMS  AND  OTHERS  v.  NORTH'S 
NAVIGATION  COLLIERIES,  LIMITED. 

Master  and  Servant — Wages — Deductions 
— Deduction  of  Fine  Due  by  Workman- 
Truck  Act  mi  (1  and  2  WUl.  IV,  c.  37), 
sec,  3. 

Held  that  under  the  Truck  Act  1831 
an  employer  was  not  entitled  to  deduct 
from  a  workman's  wages  the  amount 
of  a  fine  due  by  the  workman  to  the 
master  under  an  order  of  a  court  of 
summary  jurisdiction.    The  only  deduc- 
tions he  can  make  are  those  expressly 
sanctioned  by  the  statute  (see  sections 
23  and  24). 
Appeal   from   a  judgment   of   the   Court 
&f   Appeal   (Collins,    M.R.,    Romeb   and 
Mathbw,     L.J  J.),    who    had    reversed    a 
decision  of  Bucknill,  J. 

The  facts  of  the  case  are  narrated  in  the 
judgments  of  their  Lordships  infra. 

Section  3  of  the  Truck  Act  1831  provides 
as  follows— "And  be  it  further  enacted 
that  the  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer  in 
any  of  the  trades  hereinafter  enumerated, 
in  respect  of  any  labour  by  him  done  in 
any  such  trade,  shall  be  actual];^  paid  to 
such  artificer  in  the  current  com  of  the 
realm  and  not  otherwise,  and  everv  pay- 
ment made  to  any  such  artificer  by  his 
employer,  of  or  in  respect  of  anv  such 
wages,  by  the  delivering  to  him  or  goods 
or  otherwise  than  in  the  current  coin  afore- 
said except  as  hereinafter  mentioned,  shall 
be  and  is  hereby  declared  illegal,  null  and 
void." 

At  delivering  judgment — 

Lord  Chancellor  (Loreburn)  — I  do 
not  propose  to  enter  upon  a  consideration 
of  the  authorities  that  were  cited  to  us  in 
the  course  of  argument  or  dealt  with  in  the 
Court  of  Appeal,  as  I  understand  that  Lord 
Davey  intends  to  refer  to  them,  but  I  have 
come  to  the  conclusion  that  the  judgment 
appealed  from  ought  to  be  reversed  and  a 

VOL.  TT.TTT. 


declaration  given  in  the  sense  asked  for  by 
the  plaintiff.  The  facts  lie  in  narrowest 
compass.  Certain  workmen  in  the  service 
of  the  defendant  companv  were  entitled  to 
wages  payable  on  the  30th  January  1904. 
A  fortnight  earlier  each  of  them  had  been 
ordered  by  magistrates  in  petty  sessions  to 
pay  a  fine  to  the  defendant  company,  of 
which  10s.  was  due  on  the  30th  January. 
On  that  date  the  defendant  company  made 
out  an  account  with  each  of  them,  in  which, 
apart  from  other  items  which  were  not 
complained  of,  the  sum  of  10s.  for  fines  was 
deducted  from  the  wages  and  the  balance 
alone  was  paid.  In  the  case  of  the  plaintiff 
Jacob  Williams,  whose  case  is  typical  of  the 
rest,  he  had  earned  £3, 13s.  2d.  and  received 
£3,  2s. ;  the  difference  consisted  of  an  ag^reed 
deduction  of  Is.  2d.  for  doctor  and  the  10s. 
fine  which  was  not  agreed.  _  Upon  this  the 
workman  commenced  an  action  for  damages 
and  an  injunction  and  a  declaration  that 
the  deduction  of  lOs.  was  illegal.  It  was 
agreed  in  the  Court  of  Appeal  that  the 
relief  sought  should  he  limited  to  a  declara- 
tion, and  on  that  footing  the  case  came 
here.  Tlie  question  is  whether  the  em- 
^oyers  when  they  paid  the  wages  on  the 
30th  January  were  in  law  bound  to  pay  in 
coin  the  total  sum  due  for  wages,  or  were 
entitled  in  law  to  deduct  10s.  due  from  the 
workmen  to  the  employers  and  pay  merely 
the  balance  in  coin.  'This  turns  upon  the 
true  construction  of  sec.  3  of  the  Truck  Act 
1831.  Now  I  find  in  that  section  an  explicit 
enactment  that  "  the  entire  amount  of  the 
wages  earned  by  or  payable  to  a  workman" 
shall  be  "actually  paid"  to  him  in  the 
current  coin  of  this  realm,  "and  not  other- 
wise." The  section  does  not  say  when  it  is 
to  be  paid,  for  the  common  law  will  settle 
that  as  soon  as  the  agreement  of  service  is 
ascertained.  The  section  does  say  that 
when  paid  it  shall  be  paid  in  coin  of  the 
realm  and  not  otherwise.  I  cannot  think 
that  this  means  that  it  shall  be  paid  as  to 
part  in  coin  and  as  to  the  remainder  in 
account.  Our  attention  was  directed  in 
argument  to  the  word  "payable";  we 
were  invited  to  hold  that  the  obligation  to 
payin  coin  applied  only  to  the  entire  amount 
of  wages  payable  alter  deducting  cross 
claims.  In  tnis  case  it  was -argued  that 
only  £3, 28.  was  payable,  because  on  striking 
an  account  that  wa«  the  balance  due.  A 
reference  to  sec.  23  shows  to  my  mind  that 
this  would  be  a  wrong  interpretation  even 

NO.  LVI. 


Digitized  by  V^OOQIC 


882 


The  Scottish  Law  Reporter.—  Vol.  XLIIl 


L  North's  NavigmtKm  ColHeries,  ftc. 
Mmrch  30,  1906. 


if  the  language  of  the  Act  admitted  of  it. 
Sec.  23  provides  with  elaborate  care  and 
under  strict  safeguards  the  cases  iu  which 
debts  due  from  the  workman  may  be  de- 
ducted from  the  wages  due  to  the  workman 
when  the  employer  is  paying  the  wages. 
These  provisions  would  oe  wholly  unneces- 
sary if  an  employer  were  already  authorised 
by  sec.  3  to  deduct  anything  that  the  n  ork- 
man  owed  hina  and  to  pay  in  coin  merely 
the  balance.     The  wom  "payable"  may 
have  been  inserted  because  otherwise  the 
law  could  have  been  evaded  by  making 
wages  payable  in  advance  before  they  had 
been  earned.    Or  it  may  have  been  inserted 
because  there  might  be  deductions  author- 
ised by  sec.  23  which  would  not  diminish 
the  wages  earned  but  would  diminish  the 
sum   payable  for  wages.     However  that 
may  be,  it  appears  to  me  that  an  obligation 
rests  upon  the  employer  under  the  Truck 
Act  1^1,  sec.   3,  to  pay  in  coin  (for  we 
are   not   concerned   with    bank   notes   in 
this  case)  all  the  money  payable  as  wages, 
and    that   in    ascertaining   how    much    is 
payable  as  wages  he  can  subtract  noth- 
ing except  the  deductions  expressly  sanc- 
tioned by  sec.  23.     The  deduction  of  lOs. 
for   fines    was    therefore    in    the    present 
case  illegal.    Mr  Lush  argued  that  this  con- 
struction ■  would   be  very  anomalous.    He 
urged  that  if  the  employer  did  not  pay  the 
wages  at  all  and  were  sued,  he  would  be  en- 
titled then  to  set  off  in  the  action  anything 
due  to  him  except  such  sums  as  fall  within 
the  prohibition  of  section  4,     It  would  be 
strange,  said  Mr  Lush,  if  an  employer  could 
by  breaking  his  contract  and  forcing  litiga- 
tion obtain  an  advantage  denied  to  him  if 
he  fulfilled  his  contract,     No  doubt  this 
would  bean  anomaly,  as  are  the  Truck  Acts 
themselves,  and   some  other  Acts  which 
interfere  in  a  limited  degree  with  freedom 
of  contract.    It  is  necessary  to  distinguish 
between  the  clauses  of  the  Act  relating  to 
set-off  in  an  action  and  those  relating  to 
stoppage  or  deduction  when  the  wages  are 
paid.      Possibly  the    Legislature   thought 
that  a  court  might  be  trusted  to  strike  a 
balance  in  the  rare  cases  where  the  dispute 
came  into  court,  but  that  the  vast  multitude 
of  weekly  or  other  payments  which  never 
come  near  a  court  ought  to  be  regulated  by 
a  simple  and  wholesome  rule,  namely,  that 
they  snould  be  paid  wholly  in  coin  save  for 
cei'tain  cai-ef  ully  specified  exceptions.    This 
is,   however,    a   mere   conjecture.      It    is 
enough  to  say  that,  assuming  that  the  Act 
of  Parliament  has  so  provided,  the  fact  that 
the  provision  is  anomalous  does  not  permit 
us  to  disregard  the  plain  meaning  of  the 
words  used.      Accordingly   I    move    vour 
Lordships  to  reverse  the  judgment  of  the 
Court  of  Appeal  and  to  enter  judgment  for 
the  appellants,  with  a  declaration  in  the 
sense  prayed. 

Lord  M  acnaghten— I  have  had  an  oppor- 
tunity of  reading  the  judgment  which  has 
just  been  delivered  by  the  Lord  Chancellor, 
and  I  entirely  agree  with  it. 

LobdDavey— I  agi-eewith  the  judgment 
of  the  Lord  Chancellor,  and  with  the  reasons 
which  he  has  given  for  his  judgment.     The 


learned  Judges  in  the  Court  of  Appeal 
rested  their  decision  mainly  on  the  groand 
that  it  was  neither  an  offence  nor  a  viola- 
tion of  the  statute  to  give  effect  to  a  legal 
right  of  set-off.  Set-off  in  an  action  I 
understand.  It  is  a  right  given  by  statute 
to  a  man  who  is  sued  for  a  sum  of  money 
to  defend  himself  by  claiming  a  debt  due  to 
himself  from  the  plaintiff  in  satisfaction  or 
reduction  of  the  debt  for  which  he  is  sued. 
But  set-off  outside  the  Court  means  nothing 
more  than  a  claim  of  deduction  and  reten- 
tion, and  the  question  comes  to  be  w^hether 
the  deduction  of  a  cross  debt  which  might 
be  the  subject  of  a  set-off  in  an  action  is  a 
legitimate  deduction,  or  whether  the  ex- 
press enactment  that  the  entire  amount  of 
the  wages  shall  be  actually  paid  in  current 
coin  can  be  so  qualified.  I  agree  with  my 
noble  and  learned  friend  that  there  can  be 
but  one  answer  to  that  question.  By  sec- 
tion 23  certain  deductions  are  permitted  to 
be  made,  or,  to  use  the  language  of  the 
marginal  note,  "particular  exceptions  to 
the  generality  of  the  law"  are  made  under 
strictly  defined  conditions,  and  no  other 
deductions  or  particular  exceptions  are,  in 
my  opinion,  authorised.  The  learned  coun- 
sel for  the  respondents  argued  that  th« 
employer  was  not  bound  by  the  Act  to  pay 
in  mil,  and  non-payment  was  not  an  offence 
under  the  Act.  Be  it  so ;  but  this  was  not 
a  case  of  non-payment  or  repudiation  by 
the  master  of  his  debt,  but  of  retention  <n 
a  part  of  the  workman's  admitted  wages 
in  payment  of  a  debt  to  himself,  asA 
was  intended  to  be  payment  or  satisfac- 
tion yro  tanto  of  the  workman's  wages. 
Bowen,  L.J.,  stated  the  exact  point  in 
Hewlett  V.  Allen,  [18M]  A.C.  3SJ,  [1882] 
2  Q.B.  662,  when,  commenting  on  the 
third  section,  he  said  that  payment  in 
account  will  not  do,  and  that  the  em- 
ployer cannot  for  the  purpose  of  com- 
pliance with  the  statute  te  both  payer 
and  payee,  while,  on  the  other  hand,'he 
held   that  set-off  in   an   action   was  only 

grohibit^d  in  the  cases  mentioned  in  sec. 
It  is  sufficient  to  look  at  the  account 
which  was  handed  to  one  of  the  appel- 
lants to  see  that  this  is  nothing  more 
than  payment  in  account,  which  1  agree 
with  the  Loi-d  Justice  will  not  do.  I  will 
only  add  that  I  can  see  very  good  reasons 
why  the  Legislature  should  not  allow  > 
deduction  to  be  made  by  the  employer 
himself,  although  it  might  be  the  subject 
of  set-off  in  an  action  where  the  amount 
and  propriety  of  it  could  be  impartially 
investigated.  Mr  Lush  boldly  said  that 
there  was  a  clear  and  consistent  course 
of  authority  in  favour  of  the  respondents, 
and  that  it  was  too  late  for  this  House 
to  revert  to  the  views  of  the  appellants. 
The  exact  contrary  of  this  statement  ap- 
pears to  me  to  be  nearer  the  truth.  Not 
a  single  one  of  the  numerous  cases  which 
were  cited,  in  my  opinion,  supports  th. 
argument  of  the  i-espondeuts,  and  a  good 
deal  is  to  be  found  in  the  judgments  of  the 
learned  Judges  which  is  against  them.  In 
C  ha  loner  v.  CummingB,  L.Iv.  8  Q.B.  311,  the 
plaintiff  was  presumeid  to  have  contracted 
upon  the  usual  and  well-known  terms  in 
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the  trade,  and  certain  customary  deduc- 
tions  which    had    been    made   from    his 
■  nominal  wages  were  held  not  to  be  in  the 
nature   of   payment  at  all,  but  the  mode 
of  calculating  and  ascertaining  the  actual 
amount   of   His   wages.     Archer  v.   James 
2   B.   &    S.   67,   was    a    similar   case,   and 
wa«   decided,    in    the    first    instance,    on 
the  authority  of  Chawner  v.  Cumminga. 
In  the  Exchequer  Chamber  three  Judges 
held    that    CJiaioner    v.    Cumminga    was 
wrongly  decided,  and  three  other  Judges, 
on  the  other  hand,  approved  the  decision, 
and   held   that   the   deductions   in   ques- 
tion  on    the   case   before   them   were   in 
the  same  category,  and  were  an  element 
only  in   calculating   the   true  amount  of 
the  workman's  wages.    But  there  is  not  a 
word  in  any  of  the  judgments  which  sup- 
ports the  contention  that  where  the  amount 
of  the  wages  is  ascertained  the  employer  can 
discharge  himself  by  set-off  or  payment 
in  account.    In  Pillar  v.  Uynvi  Coal  and 
Iron  Company,  L.B.,  4  C.P.  752,  it  was  only 
decided  that  deductions  of  the  character 
authorised  by  sec.  23  could  not  be  made 
unless  there  was  a  contract  in  writing, 
as  required  by  the  section.     In  Smith  v. 
WaUon,Ij.R.,3C.P.D.  109,  the  work  man  hav- 
ing damaged  a  niece  of  cloth  through  negli- 
gent workmansnip,  the  employer  delivered 
to  him  the  damaged  cloth  and  deducted 
from  his  wages  the  value  placed  by  the 
employer  on  the  cloth.    The  question  was 
raised  on  an  information  agamst  the  em- 
ployer for  making   an    illegal   payment. 
The   Court    reversed    the    decision  of  the 
magistrates,  who  refused  to  convict,  Lind- 
ley,  J.,  saying  that,  whether  there  was  a 
payment  in  goods  or  a  set-off,  the  respon- 
dent had  infringed  the  Act.    The  decision 
in    ex  parte  Cooper,   L.B.,   26   Ch.D.  693, 
has    no    bearing    on    the    case'  before  the 
House.     Lamh    v.   Great   Northern   Rail- 
way Company,  [1891]   2  Q.B.   281,  was  a 
decision  on  tne  amending  Act  1887,  but 
the    judgment    of    Smith,    J.,    contains 
dicta  on  the  construction  of  sees.  2,  3,  4, 
and  23   of   the   Act   of   Will.    IV  which 
are  in  the  appellants'  favour.     The  judg- 
ment of  Bowen,  L.J.,  in  Hewlett  v.  All^ 
has  already  been  referred  to.     That  case, 
however,    was    decided    on    the    ground 
that    the    plaintiff    had    authorised    and 
directed  certain  payments  to  be  made  by 
the  employer  on  her  behalf,  and  was  con- 
firmed in  this  House  on  the  same  ground. 
The  writ  in  this  action  claimed  payment 
to  each  of  the  appellants  of  the  sum  of 
10s.  deducted  by  the  respondents.     In  the 
Court  of  Appeal,  _  by  some  arrangement 
between  the  parties,  the  appellants  con- 
fined their   claim    to   a  declaration   that 
such  deduction  was  illegal.    Collins,  M.B., 
expressed  some  doubt  whether  the  Court 
ought  to  entertain  a  suit  for  a  declaration 
not  ancillary  to  the  putting  in  suit  of  any 
legal  right.      I  share  that  doubt ;  but  as 
the  case  has  been  fully  argued  and  both 
parties  appear  to  desire  the  decision  of  the 
House  upon  it,  I  am  not  disposed  to  say 
more.     I  am   of   opinion  that  the  order 
appealed   from    should   be   reversed,   and 
the    appellants    and    respondents   having 


consented  to  the  hearing  in  the  Court  of 
Appeal  being  taken  as  the  trial  of  the 
action,  it  be  declared  that  the  deduction 
by  the  defendants  on  the  30th  January 
1904  of  the  sum  of  10s.  from  the  wages 
due  to  the  appellants  respectively  from 
the  respondents  at  that  date,  was  un- 
authorised and  illegal,  and  it  be  ordered 
that  the  respondents  pay  to  the  plaintiffs 
their  costs  of  this  suit,  including  the  costs 
of  the  appeal  to  the  Court  of  Appeal,  and 
also  the  costs  of  this  appeal. 

Lord  Robertson — I  have  had  an  oppor- 
tunity of  reading  the  judgment  which 
Lord  Atkinson  is  about  to  deliver,  and  I 
concur  in  it. 

Lord  Atkinson — In  this  case,  in  which, 
by  the  agreement  of  the  parties  an-ived 
at  in  the  Court  of  Appeal,  the  relief 
claimed  is  limited  to  a  declaration  that  a 
sum  of  10s.  was  improperly  deducted  by 
the  respondents  from  the  wages  of  certain 
workmen  employed  in  their  service,  the 
question  for  decision  turns  upon  the  con- 
struction of  sec.  3  of  the  Truck  Act  1831 
(1  and  2  Will.  IV,  c.  37).  The  case  of  the 
appellant  Jacob  Williams  is  typical  of  the 
others.  It  is  admitted  that  he  had,  on 
the  23id  January  1904,  in  respect  of  the 
fortnight  ending  on  that  day,  earned 
wages  amounting  to  £3,  138.  2d.  This 
sum,  according  to  the  practice  prevailing 
in  the  respondents'  colliery,  would  be  pay- 
able on  tne  30th  January.  On  the  22nd 
December  1903  the  appellant  had  wrong- 
fully absented  himself  from  his  duty,  and 
in  respect  of  that  misconduct  had,  on 
the  16th  January  1904,  been  fined  30s,, 
payable  in  three  instalments  of  10s.  each, 
on  the  30th  January,  the  13th  February, 
and  the  27th  February  respectively.  The 
respondents  claim  a  right  to  deduct  the 
sum  of  10s.,  the  instalment  payable  on  the 
30th  January  1904,  from  the  aforesaid  sum 
of  £3,  13s.  2d.  The  appellant  disputes  that 
right.  The  third  section  of  the  Truck  Act 
1»1  runs  as  follows :—" .  .  .  [Quotes  section 
V.  supra.]  .  .  ."  Some  comment  was  made 
on  the  use  in  this  section  of  the  words  "or 
payable  to  any  artificer."  I  think  that 
these  words  are  introduced  for  the  purpose 
of  meeting  a  case  where  some  deduction  or 
stoppage  authorised  by  sections  23  and  24 
of  the  statute  has  in  fact  been  made,  and 
the  workman  is  only  entitled  to  receive  the 
balance  of  his  wages  remaining  due  after 
such  deduction.  It  has  been  urged  on 
behalf  of  the  respondents  that  such  a 
deduction  as  this  does  not  come  within  the 
mischief  aimed  at  by  the  Truck  Acts ;  that 
those  statutes  were  merely  designed  to  pre- 
vent the  payment  of  workmens  wages  in 
equivalents  for  cash  as  distinguished  from 
cash  itself.  It  may  well  be  that  this  was 
the  main  purpose  and  object  of  this  legisla- 
tion, and  that  in  this  section  the  Legis- 
lature has  used  language  which  extends 
beyond  the  mischief  aimed  at  and  reaches 
harmless  transactions  or  practices  not 
within  its  spirit.  Still  there  is  no  am- 
biguity in  the  words  used  in  the  section. 
They  are  precise  and  clear,  and  require 
that  the  entire  amount  of  the  wages  earned 
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shall  be  "actually  paid  to  such  artificer  in 
the  current  coin  of  this  realm,  and  not 
otherwise."  It  cannot,  I  think,  be  con- 
tended that  the  withholding  by  the  master 
from  the  workman  of  a  portion  of  the 
wages  earned  by  the  latter  against  his  con- 
sent is,  or  could  be  held  to  be,  a  payment 
by  the  master  to  the  workman  of  that  very 
same  portion.  It  is,  in  fact,  the  very  oppo- 
site of  payment.  It  is  a  refusal  to  pay,  for 
the  not  unnatural  reason  that  an  equivalent 
sum  is  due  to  the  master  from  tne  work- 
man. The  requirements  of  the  statutes 
have  therefore  not  been  observed  in  this 
case.  The  wages  earned  have  not  been 
paid.  The  drawback,  or  stoppage,  or 
deduction,  or  whatever  it  may  bie  termed, 
is  not  one  of  those  authorised  bv  section 
2S  or  24,  yet  it  is  sought  to  justify  the  course 
taken  on  this  ground,  that  inasmuch  as  in 
any  action  brought  by  the  workman  to 
recover  his  wages  the  master  would  be 
entitled  to  set  off  the  debt  due  to  him  in 
reduction  of  the  workman's  claim,  it  is 
absurd  and  anomalous  to  hold  that  the 
master  cannot,  before  action  brought, 
make  a  deduction  in  respect  of  the  claim 
which,  afteraction  brougnt,  he  can  success- 
fully rely  upon  by  way  of  set-off.  No  doubt 
at  nrst  signt  there  would  seem  to  be  much 
force  in  this  argument,  but  a  little  reflec- 
tion will  show  that  there  may  be  good 
reason  even  for  this  anomaly.  The  whole 
pi-inciple  upon  which  this  legislation  is 
based  is  that  the  workman  requires  protec- 
tion, that  if  not  protected  he  may  be  over- 
reached; and  it  is  quite  consistent  with 
that  principle  to  hold  that  in  any  such 
action  brought  by  him  to  recover  his  wages 
he  may  be  liable  to  have  the  sum  found  on 
investigation  before  the  legal  tribunal  to 
be  due  to  him  by  his  master  diminished  by 
the  sum  found  by  the  same  tribunal  on  the 
same  occasion  to  be  due  by  him  to  his 
master,  and  yet  at  the  same  time  prohibit 
the  master  from,  as  it  were,  substituting 
himself  for  the  legal  tribunal,  investigating 
his  own  claim  against  his  workman  in  his 
own  ofiBce  and  deciding  in  his  own  favour. 
In  this  particular  case,  no  doubt,  the  sum 
which  it  is  sought  to  deduct  is  the  amount 
of  a  judgment  debt,  and  the  danger  re- 
ferred to  could  notarise;  but  the  argument 
as  to  the  anomaly  which  I  have  men- 
tioned dealt  with  the  general  scheme  and 
machinery  of  the  statute,  and  it  is  in  re.spect 
of  its  general  application  that  I  consider  it 
open  to  criticism.  The  several  authorities 
cited  appear  to  me  to  support  rather  than 
refutetnecontentionof  theappellants.  They 
may,  I  think,  be  roughly  divided  into  two 
classes — namely,  those  cases  like  Chawmr 
V.  Cummings  {ubi  sup.),  in  which  charges 
were  made  by  the  employer  for  the  use  of 
the  instruments  by  which  the  workman 
did  his  woi'k  and  eGa>ned  his  wage;  and 
those  like  Hewlett  v.  Allen  (ubi  sup.),  in 
which  payments  were  in  effect  made  by 
the  master  out  of  the  wages  by  the  autho- 
rity of  the  workman  for  certain  purposes 
not  prohibited  by  the  Truck  Acts.  In  none 
of  those  cases  was  it  contended  that  the 
master  had  the  right  to  deduct  which  is 
relied  upon  here.      On   the   contrary,    the 


effort  of  the  master  in  each  of  these  cases 
was  to  justify  the  drawback  on  grounds 
entirely  different  from,  and  inconsistent 
with,  those  relied  upon  in  this  case.  In 
the  first  class  of  cases  it  was  successfully 
contended  that  the  charges  made  by  the 
master  were  not  deductions  properly  so- 
called  from  sums  due  for  wages  earned, 
but  were  sums  to  be  taken  into  account  in 
ascertaining  the  amount  of  wages  actually 
earned;  and  in  the  second  class  of  cases 
the  so-called  drawbacks  or  deductions  were 
justified  on  the  ground  that  these  sums  in 
truth  and  in  fact  represented  portions  of 
the  wages  earned,  paid  in  current  coin  of 
the  realm,  at  the  request  of  the  workman, 
to  his  duly  appointed  agent.  All  the 
reasoning  upon  which  the  several  tribunals 
in  the  cases  cited  based  their  respective 
decisions  would  have  been  unnecessary, 
and,  indeed,  beside  the  point,  if  the  Truck 
Act  had  conferred  upon  the  master  the 
right  here  contended  for — namely,  the  right 
to  deduct  from  the  workman's  wages  wbt- 
ever  the  master  could  set  off  in  a  suit 
brought  by  the  workman  against  him  to 
recover  those  wages.  It  may  well  be  that 
the  appellant  has  no  merits ;  that  a  decision 
in  his  favour  nill  enable  him  to  violate  his 
duty  with  impunity,  and  evade  the  payment 
of  his  just  and  legally  established  liabilities: 
but  if  that  be  so,  the  fault  must  lie  on  that 
"tutelary  shelter,"  to  use  the  Words  of 
Bowen,  L,J.,  which  the  Legislature  bas 
thi'own  around  him,  witliout,  possibly, 
taking  sufficient  care  so  to  mould  and 
fashion  it  that  it  could  not  be  open  to 
abuse.  I  think  that  this  appeal  must  be 
allowed  with  the  declai-atioii  in  the  sense 
prayed  for. 

Judgment  appealed  from  reversed. 

Counsel  for  the  Appellants — Evans,  K.C. 
— Bailhache — J.  Snnkey.  Agents — Smith, 
Rundell,  &  Dods,  Solicitors. 

Counsel  for  the  Respondents  —  Eldon 
Bankes,  K.C— M.  Lush,  K.C.  -A.  J.  Ash  ton. 
Agents— Bell,  Brodrick,  &  Gray,  Solicitors. 
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Tuesday,  May  15. 

(Before  the  Lord  Chancellor  (Lorebnm), 
Loi-ds  Davey,  James  of  Hereford, 
Robertson,  and  Atkinson.) 

BACK  V.  DICK,  KERR,  &  COMPANY. 

(On  Appeal  from  the  Court  op 
Appeal  in  England.) 

Master  and  Servant —  WoTlemerCa  Compen- 
sation Act  1897  (60  and  81  Vict.  c.  OT>— 
Employment  "on  or  in  or  cAoui"  an. 
"Engineering  Work"— Sec.  7,  «ub-«ec.  1. 
A    firm    of    contractors    who    were 
engaged    in   substituting    electric    for 
horse  tramway  lines  in  the  streets  of 
a   town   stored    the   new   rails    when 
unloaded  from  the  railway  tracks  in 
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the  railway  company's  yard  by  arrange- 
ment with  the  railway  company.  An 
employee  of  the  contractors  was  injured 
■while  stacking  the  rails.  The  yard 
abutted  upon  a  street  through  which 
the  electric  tramway  would  ultimately 
run,  but  at  the  time  of  the  accident 
operations  had  not  extended  beyond 
a  point  distant  over  a  quarter  of  a  mile 
from  the  yard. 

Held  (aff.  the  judgment  of  the  Cdurt 
of  Appeal,  diaa.  Lord  Loreburn,  L.C., 
and  Lord  James  of  Hereford)  that  the 
injured  man  was  not  at  the  time  of  the 
accident  employed  on  or  in  or  about  an 
engineering  work  within  the  meaning 
of  section  7  of  the  Workmen's  Compen- 
sation Act  1897. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Collins,  M.K.,  Mathbw 
and  Cozens-Habdy,  L.JJ.),  who  had  re- 
versed   a   decision   of   the  County  Court 
Judge  at  Exeter. 

The  appellant,  a  labourer  in  the  respon- 
dents' employment,  on  the  17th  August 
1904  was  injured  whilst  eng[aged  in  unload- 
ing and  stacking  certain  rails. 

The  respondents  were  contractors  en- 
gaged in  taking  up  horse  tramway  lines 
and  laying  down  electric  tramway  fines  in 
certain  streets  and  roads  of  the  city  of 
Exeter,  including  the  road  from  St  David's 
Station  bo  the  Clock  Tower  and  along  Queen 
Street.  The  rails  in  question  were  brought 
to  Exeter  for  the  purpose  of  the  respon- 
dents' contract,  and  were  by  arrangement 
between  the  respondents  and  the  London 
and  South  -  Western  Bailway  Company 
stacked  nnd  stored  when  unloaded  from  the 
trucks  at  Exeter  in  the  London  and  South- 
western Railway  yard  situated  in  Queen 
Street.  a,t  a  distance  of  fifty  yards  or  there- 
abouts from  the  Clock  Tower.  The  yard 
abutted  on  Queen  Street  and  was  separated 
from  it  only  by  a  gateway,  and  the  rails 
stacked  and  stored  in  the  yard  were  taken 
directly  on  to  the  tramway  lines  by  the 
respondents  in  the  performance  of  their 
contract.  At  the  time  of  the  accident 
the  respondents  were  engaged  in  taking 
up  the  old  horse  tramway  Ones,  at  a  dis- 
tance of  about  700  yards  from  the  scene  of 
the  accident  on  the  St  David's  Station  side 
of  the  Clock  Tower. 

The  Countj;;  Court  Judge  found  that  the 
site  upon  which  the  rails  were  stacked  in 
the  yard  was  "on  or  in  or  about  an 
engineering  work,"  and  he  accordingly 
made  an  award  in  favour  of  the  appellant. 
At  delivering  judgment— 
Lord  Chancellor  (Lobebitrn)— I  have 
always  some  misgivings  in  differing  from 
the  opinions  of  the  Court  of  Appeal,  and 
these  misgivings  are  doubled  when  I  find 
myself  differing  also  from  the  majority  of 
your  Lordship?  House.  But  I  must  say 
that  the  argument  of  the  learned  counsel 
for  the  appellant — which  was  an  argument 
of  conspicuous  ability — has  led  me  to  the 
opinion  that  this  appeal  ought  to  be 
allowed.  'There  was  in  this  case  a  horse 
tramway  which  was  being  converted  into 
an  electric  system.     That  is,  I  think,  an 


engineering  work  within  the  meaning  of 
the  Workmen's  Compensation  Act.  Within 
a  few  yards  of  the  line  of  rail  of  this  tram- 
way is  a  railway  yaid,  part  of  which,  by 
arrangement,  was  appropriated  for  stack- 
ing rails  for  the  use  of  this  work.    In  un- 
loading there  some  rails  the  appellant  was 
injured.    The  learned  County  Cfourt  Judge 
found  that  he  was  injured  "on  or  in  or 
about"  the  engineering  work  referred  to. 
The  Court  of  Appeal  thought  that  there 
was  no  evidence  or  that.     I  cannot  myself 
think  as  a  matter  of  law  that  this  stacking 
ground  was  not  a  part  of  an  engineering 
work.    The  County  Court  Judge  found  that 
it  was  so  as  a  matter  of  fact  upon  which  he 
was  entitled  so  to  find.    That  is  the  ground 
upon  which  my  view  is  based.    I  will  only 
say  two  things  therefore.    One  of  them  is 
that  I  agree  that  when  in  the  7th  section 
of  the  Act  the  section  speaks  of  the  employ- 
ment as  being  "on  or  in  or  about''  an 
engineering  work,  it  means,  as  in  the  case 
of  a  factory,  "in,  on,  or  about"  some  place, 
that   is,  the   place   or  places   where   the 
engineering  work  is  earned  on.    The  other 
observation  which  I  have  to  make  is  that 
in  my  view  the  7th  section  prescribes  the 
character  of  the  employment  in  which  the 
man  must  be  employed  if  he  is  to  come 
within  the  Act.    When  that  is  ascertained 
then  you  must  ascertain  whether  the  acci- 
dent arises  "out  of  and  in  the  course  of 
such  "  employment,  as  is  pointed  out  by  the 
1st  section  of  the  Act.     I  am  myself  of 
opinion  that  this  judgment  ought  to  be 
reversed,  but  inasmuch  as  I  believe  that 
the    majority    of    your    Lordships    think 
otheiTvise  the  appeal  will  be  dismissed. 

Lord  Davey— It  has  been  decided  by  a 
series  of  cases  in  the  Court  of  Appeal,  with 
some  support  in  this  House,  that  the  words 
"  engineering  work  "  in  sec.  7,  sub-sec.  11,  of 
the  Workmen's  Compensation  Act  ISSrj  are 
to  be  construed  as  defining    the   locality 
within  which  the  workman  must  be  em- 
ployed  in  order  to  give  him  a  right  to 
compensation  under  the  Act  as  well  as  the 
character  of  the  employment.    This  con- 
struction receives  some  support  from  the 
provisions  of  sec.  7,  sub-sec.  3,  and  I  am 
not  prepared  to  saj^  that  it  is  wrong.    The 
question  therefore  is  whether  the  appellant 
was  employed  on  or  in  or  about  an  area  in 
which  an  engineering  work  as  defined  by 
sub-sec.  2  was  being  carried  on  when  he 
met  with  his  accident.    There  is  no  doubt 
that  the  conversion  or  extension  of   the 
tramways  on  which   his  employers  were 
engaged    waa    an    "engineering    work" 
within   the   definition,  "railroad*'  having 
been  decided  to  include  "tramway."    And 
the  question  divides  itself  into  two  branches 
—(1)  Was  the  station  yard  within  which 
the  rails  were  being  stacked  for  the  time 
being  made  pjart  of  the  area  on  or  in  which 
the  engineering  work  was  carried  on;  or 
(2)  was  the  station  yard  within  such  proxi- 
mity to   the   engineering  work    that   the 
employment  there  may  properly  be  said 
to  be  "about"  the  engineering  work  within 
the  meaning  of  the  section  ?    In  answer  to 
the  first  question  I  am  of  opinion  that  the 
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work  of  stacking  the  rails  cannot  properly 
be  described  as  engineering  work  within 
the  definition.  It  may  be  said  to  be  pre- 
paratory or  ancillary  to  it  but  not,  I  think, 
a  part  of  it.  The  appellant  was  employed 
in  unloading  the  truck  and  stacking  the 
rails  in  the  station  yard  by  the  licence  of 
the  railway  company,  but  the  rails  might 
as  well  have  been  loaded  in  a  cart  and 
hauled  to  the  "  work,"  or  they  might  have 
been  stacked  at  the  ironworks  where  they 
were  made  until  they  were  required  for 
use.  Nor  do  I  think  that  the  employment 
can  properly  be  said  to  be  "about"  an 
engineering  work.  I  do  not  think  that 
this  is  a  mere  question  of  comparative 
proximity.  It  is  difficult  to  give  any  very 
definite  meaning  to  this  word,  and  I  doubt 
whether  it  adds  anything  to  the  description 
which  the  Court  would  not  have  included 
by  construction.  I  can,  however,  imagine 
a  case  where  the  man  might  actually  be 
outside  the  ambit  of  the  railway,  factory, 
mine,  quarry,  engineering  work,  or  building, 
but  assisting  iu  an  operation  carried  on 
within  the  ambit.  The  case  where  the  man 
fell  from  the  tower  waggon  when  engaged 
in  repairing  the  overhead  wires  was  per- 
haps such  a  case — Rogers  v.  Corporation 
of  Cardiff,  J19051  2  K.B.  832.  At  any  rate 
I  do  not  think  that  in  this  case  a  County 
Court  judge  could  properly  find  that  the 
accident  took  place  in  the  course  of  an 
employment  about  the  locality  of  the 
engineering  work.  The  decisions  of  the 
Court  on  this  Act  inevitably  lead  to  results 
which  must  appear  arbitrary  and  capricious. 
It  is  hard  for  those  who  suffer  to  under- 
stand why  some  accidents  give  a  right  to 
compensation  and  others  do  not.  The  Act 
does  not  pretend  to  logical  consistency,  and 
perhaps  it  was  too  much  to  expect  that  a 
tentative  experiment  should  attain  it.  I 
am  of  opinion,  though  I  confess  that  I 
express  it  with  some  regret,  that  the 
appeal  fails  and  should  be  dismissed,  and  I 
move  your  Lordships  accordingly. 

Lord  James  op  Hereford — I  concur  in 
the  judgment  of  the  Lord  Chancellor  and 
in  the  reasons  which  he  has  given  in 
support  of  that  judgment.  It  seems  to  me 
that  upon  these  facts  it  was  well  within 
the  competency  of  the  learned  County 
Court  Judge  as  a  matter  of  law  to  find  that 
the  accident  occurred  "on  or  in  or  about" 
an  "engineering  work."  I  do  not  think 
that  the  "engineering  work"  need  be,  if  I 
may  use  the  term,  the  headqiiarters  of  the 
undertaker;  it  may  be,  no  doubt,  a  work 
with  a  limited  physical  area,  but  apart 
from  the  work  of  his  factory,  or  apart  from 
the  place  where  he  carries  on  the  main  part 
of  his  business.  If  that  construction  be 
right,  it  then  becomes  a  question  of  fact 
whether,  in  the  circumstances  of  this  case, 
this  was  an  accident  occurring  "on  or  in 
or  about"  an  "engineering  work."  The 
learned  County  Court  Judge  has  so  found, 
and  I  do  not  think  that  there  is  material 
enough  here  to  cause  your  Lordships  to 
differ  from  that  finding.  I  would  add  that 
I  do  not  quite  follow  the  view  which  the 
Lord  Chancellor  has  expressed  in  relation 


to   limiting   "engineering  work"    to  the 
definition  of  a  physical  area,  as  in  the  case 
of  a  factory.     There  has  been,  so  far  as  1 
know,  no  direct  authority,  at  all  events 
not   in    this    House,   for    saying    that  an 
"engineering    work"    means    a    physical 
area.     Of  course   I   am  aware  that   there 
have  been  many  decisions  of  the  Court  of 
Appeal  to  that  efiEect  in  relation  to  factories, 
and  there  is  a  direct  judgment  too  binding 
upon  your  Lordships  in  tne  case  of  Wriglty 
V.  WhiMaker,  [1002]  A.C.  200,  decided  in  tlie 
year  1002,  which  was  also  with  reference  to 
a  factory.    It  may  be  that  that  judgment 
was    intended    to    cover   an    engineering 
work,  but   it  does  not  say  so  in    terms. 
It  would  have  been  more  satisfactory  if 
the  noble  and  learned  Lords  who  took  part 
in  that  carefully  considered  jiidgpient  had 
said  whether  it  was  so  or  not.     That  judg- 
ment does  not  decide  whether  the  statute 
when  itspeaksof  "en^neering  work"  means 
a  physical  area.    I  think  that  there  is  a  great 
deal  to  be  said  to  show  that  it  does  not,  and 
that  the  case  of  an  "engineering  work"" 
differs  from  that  of  a  factory,  which  was 
undoubtedly  considered  to  be  an  undertak- 
ing within  a  physical  area.    The  reason  of 
that  difference  is  that  "engineering  work" 
has  a  definition  which  leads  us  a'way  from 
the  physical  areii  and  does  not  apply  to  the 
case  of  a  factory  or  to  the  other  works 
mentioned  in  sec.  7.    But  if  this  case  is  to 
be  determined   on   the  ground    that  the 
County  Court  Judge  was  not  en  titled  to  find 
that  where  the  injury  occurred  was  "  on  or 
in  or  about"  an  "engineering  work"  as  a 
matter  of  fact  then   the  consideration  of 
the     second     point     becomes     somewhat 
academic.      I     only     express     my     doubt 
whether  the  view  which  the  Lord  Chan- 
cellor has  stated  has  yet  been  determined 
to  be  correct. 

Lord  Robertson— I  hold  that  when  the 
statute  uses  the  words  "on  or  in  or  about' 
an  "engineering  work"  the  "work"  spoken 
of  is  something  having  geographical  ooun- 
daries.    It  was  not  in  the  end  disputed  at 
the  bar  that  this  is  so  in  the  case  of  a 
factory  and    the  other  things  mentioned 
side  by  side  with  factory  and  "engineering 
work,   to  which  in  common  with  "engineer- 
ing work"  the  prepositions  of  locality  "  in, 
on,  or  about"  are  made  to  apply.     How, 
then,  the  word  for  instance  "about"  can 
apply  to  the  words  "engineering  work" 
unless  those  words  connote  some  place   I 
do  not  see,  unless  indeed  the  word  "about" 
were  used  in  a  shifting  sense  and  ^vhen 
applied  to  engineering  work  is  turned  into 
the  sense  of  "concerning"  or  "relating  to." 
This  is  clearly  untenable.    I  think  that  the 
decision  of  tnis  House  on  a  case  about  a 
factory  is  equally  applicable  to  that  now 
before  your  Lordships  on    the  associated 
term    "engineering    work" — Wrigley    v. 
Whiitaker,  [1002]  A.C.  299.    It  must,  how- 
ever,  I  think,  be  conceded  to  the  appel- 
lant  that   ascertaining    the    geograpbical 
limits    of    an    engineering  _  work    is     not 
nearly  so   easy  as   ascertaining  the    geo- 
graphical  limits    of   a   factory.      In     tlie 
case  of  an  engineering  work  such  as  tbe 
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repairing  a  tramway  you  deal,  not  with  a 
place  set  apart  for  the  particular  business 
like  a  factory,  but  with,  to  begin  with,  some 
part  or  parts  of  an  open  street,  and  it  is 
only  by  the  user  actually  made  by  the 
undertjikers  that  you  And  out  the  "  engineer- 
ing work."  Accordingly,  I  accede  to  the 
appellant's  ai'gument  thus  far  that  it  is  a 
question  of  fact  whether  the  use  made  of  it 
by  the  undertaker  has  by  use  constituted 
the  place  in  dispute  a  part  of  the  engineer- 
ing work.  Again,  I  think  it  quite  fallacious 
to  say  that  because  one  particular  place  is 
ascertained  to  be  a  locus  of  engineering 
work,  no  other  place  can  be  held  to  be  also 
such  a  locus  or  the  same  work.  The  view 
of  the  learned  Judge  seems  to  me  sound 
enough  in  so  far  as  he  proceeds  to  consider 
whether  this  port  of  the  railway  ground 
was  not  part  of  the  engineering  work  as 
well  as  the  street  where  operations  were 
proceeding.  But  where  I  think  he  goes 
wrong  is  m  holding  that  in  fact  this  place 
at  the  railway  was  one  where  this  engineer- 
ing work  was  being  carried  on.  I  think 
that  he  has  exaggerated  the  importance  of 
the  "stacking  at  the  railway  station. 
This  place,  -prvmA  facie,  is  the  seat  of 
i-ailway  and  not  of  engineering  opera- 
tions, and  therefore  we  require  some 
distinctively  engineering  operations  as  dis- 
tinguished from  work  incident  to  transit.  If 
this  man  had  simply  carted  the  rails  from 
the  station,  an  accident  in  the  station  would 
not  have  been  an  accident  in  or  on  the 
engineering  work.  How  does  the  mere 
circumstance  that  instead  of  the  rails  being 
taken  cartload  by  cartload  from  station  to 
street,  it  was  found  convenient  to  stack 
them,  make  the  railway  station  the  locus 
of  engineering  work  ?  I  think  that  it  does 
not.  The  undertakers  of  the  engineering 
work  were  at  the  railway  station  as 
customers  of  the  railway  company,  and 
the  stacking  was  merely  an  operation 
similar  to  leaving  smaller  articles  at  the 
left  luggage  office.  It  was  not  in  any  sense 
distinctively  engineering  work.  What  the 
County  Court  tliidge  says  about  the  operar 
tion  being  essential  is  accurate  in  the  same 
sense  in  which  the  operation  of  simply 
taking  delivery  of  the  rails  is  essential,  the 
essentiality  being  that  of  the  rails.  If,  then, 
the  railway  yard  was  not  part  of  the 
engineering  work,  the  appellant  fails,  for 
the  seat  of  the  work  in  the  street  is  too 
remote  to  admit  of  the  application  of  the 
word  "about."  I  think  that  the  judgment 
appealed  from  should  be  affirmed. 

Lord  Atkinson— As  I  find  that  I  differ 
from  some  of  my  noble  and  learned  friends, 
I  naturally  entertain  the  opinion  which  I 
have  formed  with  consideraole  doubt.  The 
question  for  discussion  in  this  appeaJ  is 
whether  there  was  evidence  before  the 
County  Court  Judge  on  which  he  could 
legitimately  find  that  the  appellant  was  at 
the  time  of  the  accident  in  respect  of  which 
he  claims  compensation  employed  "on  or 
in  or  about '*an  "engineering  work"  with- 
in the  meaning  of  section  7  of  the  Work- 
men's Compensation  Act  1807.  The  appel- 
lant  was,    when    the   accident    occurred. 


engaged  for  the  respondents,  his  employers, 
in  stacking  in  the  yard  of  the  South- 
western Railway  Company  at  Exeter 
certain  rails  consigned  to  those  employers, 
and  there  delivered  to  them.  These  rails 
were  obtained  in  order  that  they  might  be 
used  in  certain  work  which  the  employers 
had  contracted  to  execute,  and  were  actu- 
ally engaged  in  executing,  namely,  the 
tearing  up  of  the  rails  of  an  old  tramway 
laid  in  Exeter  worked  by  horse  power,  and 
replacing  them  by  rails  to  be  used  for  an 
electric  tramway  to  be  laid  down  from  St 
David's  Station  to  the  Clock  Tower  and 
along  Queen  Street.  The  place  where  the 
accident  occurred  was  fifty  yards  distant 
from  the  Clock  Tower,  and  700  yards  distant 
from  the  nearest  point  at  whjch  the  tear- 
ing up  of  the  old  line  of  rails  was  then 
being  carried  on.  But  the  yard  abutted 
upon  Queen  Street,  and  was  only  separated 
from  it  by  a  gateway,  and  the  projected 
works,  if  carried  out  completely  as  pro- 
posed, would  at  some  portion  of  their  pro- 
gress have  been  actually  carried  on  in  close 
proximity  to  this  yard.  Our  attention  has 
been  called  to  numerous  authorities,  includ- 
ing Wriqley  v.  WhittakerAlW2:\  A.C.  299, 
decided  m  this  House.  "The  view  of  the 
statute  apparently  taken  in  all  the  cases 
was  that  the  Legislature  had  intended  to 
select  certain  fields  of  operation  in  which, 
owing  to  the  nature  of  the  work  done 
there,  danger  to  the  workman  employed  in 
doing  it  might  be  supposed  to  exist,  and  to 
confine  the  benefits  conferred  by  the  statute 
to  injuries  sustained  in  those  physical  areas 
or  in  close  proximity  to  them.  And  accord- 
ingly these  cases  seem  to  have  established 
that  it  is  necessary  in  order  to  satisfy  the 
words  of  section  7,  sub-section  1,  to  'hold 
that  the  employment  in  which  the  work- 
man must  be  engaged  in  order  to  entitle 
him  to  recover  must  be  carried  on  in  some 
defined  or  ascertainable  physical  area,  and 
that  at  the  time  of  the  accident  he  must 
have  been  working  "on  or  in  or  about" 
that  area,  the  word  "about"  being  held  to 
he  equivalent  at  best  to  "in  close  proximity 
to."  In  Wrigley  v.  Whittaker  the  work- 
man was  admittedly  at  the  time  of  the 
accident  engaged  in  doing  his  employer's 
business,  namely,  erecting  in  the  factory 
of  a  certain  company  a  wheel  forged  in  his 
employer's  factory,  and  by  his  employer 
contracted  to  be  put  up  in  the  factory  in 
which  it  was  being  placed  when  the  acci- 
dent occuwed.  Yet  the  workman  was  held 
not  to  be  entitled  to  compensatioUj  though 
it  was  not  questioned  that  if  a  similar  acci- 
dent had  happened  to  him  before  the  wheel 
had  left  his  employer's  factory  he  would 
have  been  so  entitled.  I  think  that  these 
cases  were  properly  decided.  Whether  the 
decisions  are  sound  or  unsound,  whether 
they  lead  or  do  not  lead  to  irrational 
results,  it  is,  I  think,  almost  too  late  to 
inquire.  The  principle  underlying  them 
mustnow,  I  think,  be  taken  to  be  firmly  esta- 
blished, and  the  test  laid  down  by  them 
must  be  applied.  To  disturb  them  would 
cause  the  utmost  confusion  and  perplexity, 
and,  moreover,  the  Act  is  so  woroed  that  if 
the  test  thus  stated  were  rejected  it  would 
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be  diCBciilt   to   see  what  other   could   be 
adopted.    I  assume,  therefore,  for  the  pur- 
poses of  this  case,  that  the  "engineering 
work"  in  which  the  appellant  must  have 
been  engaged  if  he  is  to  recover  must  be 
work  conflned  to  some  physical  area,  and 
that  he  must  when  injured  have  been  work- 
ing "on  or  in  or  about"  that  area.     It  is 
obvious,  however,  that  there  is  a  difHculty 
in  ascertaining  what  is  the  extent  and  what 
are  the  limits  of  an  "engineering  work" 
which    does    not    occur    in    the    case    of 
factories,  docks,  &c.    In  these  latter  causes 
the  walls  or  fences  built  round  the  factory 
or  dock,  as  the  case  may  be,  fix  the  boun- 
daries and  determine  the  area.     In  the  case 
of  an  "engineering  work"  there  is  no  struc- 
tural boundary.    The  area  cannot,  I  think, 
be  conflned  to  the  soil  on  which  the  rails 
are  actually  laid,  nor,  in  all  cases,  to  the 
street  through  which  the  tramway  runs, 
nor  even  to  places  immediately  abutting  on 
that  street.    The  area  must,  I  think,  in  the 
case  of  a  railroad  or  tramway,  or  other 
undertakings  of  that  sort,  be  fixed  by  user 
— that  is  to  say,  by  the  carrying  on  of  some 
•  portion  of  the  general  operation  of  con- 
struction, alteration,  or  repair  which  the 
employer  is  engaged  in  carrying  out.    In 
the   construction  of   such  a   huge  under- 
taking  as    the  Tay  Bridge,   for  instance, 
various  diflBcult  and  dangerous  operations, 
all  in   character  "engineering  work,"  and 
each  leading  up  to  the  accomplishment  of 
the  ultimate  object,  the  construction  of  the 
bridge,  must  be  carried  on  over  a  widely 
extended  area.    It  would,  in  my  opinion, 
be  irrational  to  hold  that  the  entire  area  so 
occupied,  whether  it  be  continuous  or  com- 
posed of  several  separated  smaller  areas,  was 
not  an  area  of  "  engineering  work,"  and  if  I 
could  come  to  the  conclusion  that  the  stack- 
ing of  the  rails  in  the  railway  yard  in  this 
case  could  in  any  sense  be  regarded  as  part 
or  portion  of  the  general  engineering  opera- 
tion which  the  respondents  were  employed 
to  carry  out,  I  should  be  inclined  to  hold 
that  the  appellant  was  at  the  time  of  the 
accident  employed  "on  or  in  or  about"  an 
"engineering   work,"  and   that  the   yard 
of  the  railway  company  was  an  area  of 
"engineering  work."    But  in  my  opinion 
the  stacking  of  the  rails  in  the  yard  was 
only  a  mode  of  accepting  delivery  of  them, 
and  was  no  more  a  part  or  portion  of  the 
engineering  operations  than  was  the  dis- 
patch of  the  rails  fi-om  the  place  at  which 
they  were  loaded.    I  think,  therefore,  that 
the   appellant   was    not    engaged    in    an 
"  engineering  work,"  and  that  the  railway 
yard  was  not  the  area  of  an  "engineering 
work,"  or  a  portion  of  that  area,  or  about  or 
in  close  proximity  to  such  an  area.   I  think, 
therefore,  that  the  decision  of  the  Court  of 
Appeal  was  right  and  that  the  appeal  should 
be  dismissed. 

Appeal  dismissed. 

Counsel  for  the  Appellant— Gutteridge — 
Hemmant.  Agents— Baylis,  Pearce,  &  Com- 
pany, Solicitors. 

Counsel  for  the  Respondents  —  Ruegg, 
K.C.— W.  Shakespeare.  Agents— William 
Hurd  &  Son,  Solicitors. 


HOUSE  OF   LORDS. 


Wtd.'nfAay,  May  17. 

(Before  the  Lord  Chancellor  nu>rebanil. 
Lords  James  of  Hereford,  Robertson, 
and  Atkinson.) 

JOHNSON  V.  MARSHALL,   SONS, 
&  COMPANY. 

(On  APPKAi  FROM  THB  CoUBT  OF 

Appkal,  in  England.) 

Master  and  Servant— Workmen' a  Compen- 
aation  Act  1897  (60  and  61  Vict.  cap.  371- 
"  Serious  and  WUftd  Miscondiut  " — 
Workman  Using  Hoist  in  Violation  of 
RuUs—Sec.  1  (2)  (c). 

The  rules  of  a  workshop  provided  th»t 
workmen  were  only  to  use  a  certain 
hoist  when  they  were  in  charpe  of  a 
load.  There  was  nothing  particularly 
mysterious  or  dangerous  about  th* 
working  of  the  hoist,  and,  unknown  to 
their  employers,  the  workmen  oftoi 
used  it  wnen  not  in  charge  of  any  load 
A  workman  was  injured  while  thus 
using  it.     Held  that  he  had  not  been 

fuilty  of  "serious  and  wilful   miscon- 
uct    in  the  sense  of  the  Act. 
Opinions  that  "  wilful "  imports  thai 
the  misconduct  was  deliberate  and  not 
merely  thoughtless,  and  that  "  serioas' 
applies  to   me  misconduct   itself  and 
not  to  its  consequences. 
On  the  morning  of  the  20th  Aug^ust  WW 
Johnson  was  working  as  a  joiner  in  the 

gallery  of  the  erecting  shop  in  the  respon- 
ents'  works.  The  gallery  ran  round  all 
four  sides  of  the  erecting  shop,  and  a  large 
number  of  men  were  emploved  there. 
Access  to  the  gallery  from  the  floor  below 
was  gained  by  two  wide  and  convenient 
staircases  in  the  south  and  east  sides  thereof. 
At  or  about  the  centre  of  the  east  side  of 
the  gallery  there  was  a  lift  and  tw  o  steep 
and  narrow  spiral  staircases  communicating 
with  the  floor  above.  On  the  lift  was  a 
notice  as  follows :— "  No  one  is  allowed  to 
use  this  hoist  except  in  charge  of  a  load." 
The  breakfast  hour  was  eight  o'clock,  and 
shortly  before  eight  o'clock  Johnson  was 
seen  at  work  with  n is  coat  off.  At  a  minute 
or  two  before  eight  o'clock  Johnson  was 
found  in  the  lift  with  his  coat  on  and  with- 
out a  load.  The  lift  had  descended  below 
the  floor  of  the  gallery,  and  Johnson  was 
crushed  between  the  floor  of  the  lift  and 
the  top  of  the  doorway  by  which  the  lift 
was  reached  from  the  floor  below.  He  died 
from  his  injuries  on  the  23rd  August  190L 
His  widow  claimed  compensation  under 
the  Workmen's  Compensation  Act  18S7. 
This  was  refused  by  the  County  Courx 
Judge  of  Lincolnshire  and  by  the  Court 
of  Appeal,  who  ordered  a  new  trial. 

Johnson's  widow  appealed  to  the  House 
of  Lords. 

At  delivering  judgfment^ 

Lord  Chancbllob  (Lobkbukn) — I  agree 
with  the  Court  of  Appeal  that  the  result 
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of  the  hearing  in  the  County  Court  'was 
unsatisfactory.  Mathew,  L.  J.,  went  further 
and  held  that  judgment  ought  to  be  entered 
for  the  appellant.  That  is  also  my  own 
opinion.  The  facts,  so  far  as  they  are 
material,  have  not  been  disputed.  A  work- 
man was  found  fatally  injured  in  a  lift  in 
the  respondents'  (his  employers)  w  orkshop 
without  a  load,  and  no  one  was  allowed  to 
use  the  lift  unless  he  was  in  charge  of  a 
load.  That  is  all  we  know.  It  was  an 
accident,  and  the  widow,  now  appellant, 
must  have  compensation  under  tne  Act 
of  1897  unless  the  employers  can  prove 
that  the  injury  was  "attributable  to  the 
uerious  and  wilful  misconduct"  of  the 
workman.  That  the  burden  of  proving 
this  was  on  the  emplovers  is  beyond  ques- 
tion. We  are  not  dealing  with  negligence, 
but  with  something  far  beyond  it,  and  we 
are  applying  a  remedial  statute.  I  can 
perceive  no  evidence  of  serious  and  wilful 
misconduct.  No  doubt  it  was  misconduct 
to  enter  the  lift  when  not  in  charge  of  a 
load,  for  that  was  a  disobedience  of  orders 
lawfully  given.  It  was  "  wilful "  in  the 
sense  that  the  man  presumably  entered  of 
his  own  accord,  but  the  word  "wilful,"  I 
think,  imports  that  the  misconduct  was 
deliberate,  not  merely  a  thoughtless  act  on 
the  spur  of  the  moment.  Further,  the  Act 
says  that  it  must  be  "serious,"  meaning 
not  that  the  actual  consequences  were 
serious  but  that  the  misconduct  itself  was 
so.  If  a  servant  was  found  once  using  the 
front  door  instead  of  the  back  door  contrary 
to  orders,  it  would  be  misconduct,  no  doubt. 
Could  anyone  say  that  it  was  serious  mis- 
conduct? So  here  the  lift  was  intended 
for  use  by  workmen  in  charge  of  a  load, 
forbidden  to  workmen  not  in  charge  of  a 
load.  The  offence  was  not  that  the  man 
used  it,  but  that  he  used  it  without  a  load. 
I  cannot  agree  that  a  lift  is  an  appliance  so 
dangerous  that  the  use  of  it,  when  believed 
to  be  in  proper  condition  and  intended  for 
use,  does  of  itself  amount  to  serious  mis- 
conduct. Certainly  it  is  for  the  arbitrator 
under  the  Act  to  decide  questions  of  fact ; 
but  when  there  is  no  evidence  it  is  for  the 
Court  to  interpose.  Accordingly,  I  am  of 
opinion  that  an  order  should  be  made 
declaring  the  appellant  entitled  to  com- 
pensation, and  directing  the  County  Court 
Judge  to  assess  the  amount. 

Lord  James  op  Hereford — In  order  to 
determine  this  case  it  is  necessary  to  bear 
in  mind  the  scope  and  object  of  the  Work- 
men's Compensation  Act.  The  main  object 
was  to  entitle  the  workman  who  sustained 
injury  whilst  engaged  in  certain  employ- 
ments to  recover  compensation  from  the 
employer  although  he  was  guilty  of  no 
default.  The  intention  -n  as  to  make  "  the 
business"  bear  the  burden  of  the  accidents 
that  happened  in  course  of  the  employ- 
ment, and  relief  from  this  liability  is  not 
found  even  if  the  injured  workman  be 
gfuilty  of  negligence.  The  doctrine  of  con- 
tributory negligence  was  superseded  by  the 
Act.  But  it  was  thought  tnat  if  no  check 
was  placed  on  the  workmen  they  might 
b«  induced  recklessly  to  induce  accidents 


of  a  serious  character  affecting  many  lives 
and  much  property,  and  so  the  Act  of  1807 
contains  the  provision  that  if  the  workman 
be  guilty  of  "serious  and  wilful  miscon- 
duct" he  will  be  disentitled  from  recover- 
ing compensation.  Now  it  is  impossible 
to  give  any  general  definition  of  the  words 
"serious  and  wilful  misconduct;"  applica- 
tion of  them  must  be  made  to  eacn  case 
as  it  arises.  But  the  use  of  the  word 
"serious"  shows  that  misconduct  alone 
will  not  sufiQce  to  deprive  the  workman 
of  compensation.  The  class  of  misconduct 
that  would  do  so  might  well  be  represented 
by  such  instances  as  if  a  workman  whilst 
working  in  a  mine  in  certain  seams  of 
coal  struck  a  match  and  lit  his  pipe,  or  if 
he  walked  into  a  gunpowder  factory  with 
nailed  boots,  refusing  to  use  the  list  slippers 
provided  for  him.  Of  course  these  are  but 
instances  illustrating  conditions  of  absolute 
disregard  of  the  lives  and  safety  of  many. 
But,  on  the  other  hand,  misconduct  may 
well  exist  that  is  not  "serious"  in  its 
nature,  and  therefore  does  not  destroy  the 
right  to  compensation.  The  circumstances 
or  the  case  before  your  Lordships  may  be 
dealt  with  by  way  of  illustration.  A  lift 
is  provided  in  a  factory — the  object  of  the 
employer  is  that  it  shall  be  used  by  men 
when  in  charge  of  loads— and  notices  for- 
bidding other  use  are  placed -in  the  factory. 
I  will  assume  that,  without  the  fact  being 
brought  to  the  knowledge  of  the  em- 
ployer or  his  representatives,  the  workmen 
generally  and  the  deceased  man  on  the 
occasion  in  question  used  this  lift  although 
they  were  not  in  charge  of  any  loads,  but 
from  the  nature  of  things  no  danger  could 
be  anticipated  from  the  use  of  the  lift.  It 
was  intended  to  be  used  by  men  ascending 
and  descending.  If  there  was  a  load  in 
the  lift  the  danger  of  its  use  could  not  be 
diminished — possibly  it  might  be  increased. 
No  result  prCHducing  injury  to  anyone  could 
be  anticipated  by  the  use  of  tne  lift  by 
the  individual  workmen.  The  misconduct, 
therefore,  is  reduced  to  the  bare  breach 
of  a  rule,  from  which  breach  no  injuries, 
actionable  or  otherwise,  could  reasonably 
be  anticipated.  Does  this  amount  to  serious 
misconduct.  In  my  opinion  it  does  not. 
I  think  that  there  is  a  test  which  may 
fairly  be  applied.  Supposing  that  the  em- 
ployer, on  learning  that  a  workman  had 
travelled  in  the  lift  without  a  load,  had 
dismissed  him  without  notice,  and  that  in 
consequence  an  action  had  been  brought 
by  the  workman.  The  question  whether 
the  misconduct  was  sufficient  to  justify 
the  dismissal  without  the  notice  contracted 
for  would  be  for  the  jury  to  determine. 
I  feel  sure  that  most  juries  would  certainly 
hold  that  no  ground  tor  dismissal  had  been 
shown.  Yet  I  think  that  the  words  of  the 
statute  "serious  misconduct"  represent  a 
higher  standard  of  misconduct  than  that 
which  would  justify  immediate  dismissal. 
I  think  it  worthy  of  observation  that 
although  it  ought  —  under  the  circum- 
stances that  occurred  at  the  hearing  before 
the  County  Court  Judge — to  be  assumed 
that  there  was  no  acquiescence  in  the  user 
by  the   employer,  yet   the  fact  that  the 
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deceased  man  and  other  workmen  openly 
used  the  lift — for  they  could  not  aa  so 
secretly— shows  that  they  at  least  did  not 
think  tnat  their  conduct  would  be  regarded 
as  liable  to  much  penalty.  I  would  also 
add  that  serious  misconduct  cannot  be 
construed  by  the  consequences  of  any  act. 
A  man  may  be  told  not  to  walk  on  the 
erass.  He  does  so,  slips  up,  and  breaks  his 
leg.  The  consequences  are  serious,  but  the 
misconduct  is  not  so.  If  the  case  were 
sent  down  for  a  further  hearing,  the  only 
material  fact  which  could  be  added  to 
those  already  proved  would  be  that  the 
employer  had  no  notice  of  the  user  of 
the  lift.  In  giving  this  judgment  I  have 
assumed  that  such  was  the  case.  I  there- 
fore think  that  all  the  facts  are  sufiQciently 
before  your  Lordships  to  enable  you  to 
form  a  final  judgment  in  the  case,  and 
mine  is  that  the  plaintiff  is  entitled  to 
recover. 

Lord  Robertson— The  question  whether 
two  adjectives  and  a  substantive  involving 
censure  are  appropriately  applied  to  a  par- 
ticular act  clearly  ascertained  would  be 
one  which  might  well  cause  diflei'ence  of 
opinion.  I  own  that  I  take  a  somewhat 
stricter  view  than  appears  to  prevail  in 
the  House  to-day,  and  think  that  a  breach 
of  the  regulation  directly  relating  to  per- 
sonal safety  might  well  come  within  the 
language  of  the  section  if  committed  in- 
tentionally and  of  choice,  even  although 
the  thing  done  did  not  involve  anything 
morally  censurable.  But  the  question  being 
one  of  conduct  is  one  of  circumstances ; 
and  I  justify  my  acquiescence  in  this  re- 
versal on  the  ground  that  I  am  not  con- 
fident that  we  really  know  how  or  why 
this  man  came  to  enter  the  lift. 

Lord  Atkinson — I  concur,  though  not 
without  considerable  doubt,  in  the  opinion 
that,  while  there  was  evidence  before  the 
County  Court  Judge  upon  which  he  might 
legitimately  have  round  that  the  deceased 
man  had  been  guilty  of  wilful  misconduct 
on  the  occasion  of  the  happening  of  the 
accident  which  caused  his  death,  yet  that 
this  evidence  did  not  amount  to  proof 
that  his  misconduct,  though  wilful,  was 
in  addition  serious  within  the  meaning 
of  the  first  section  of  the  Workmen's 
Compensation  Act.  In  none  of  the  autho- 
rities to  which  we  have  been  referred  has 
it  been  attempted  to  define  serious  miscon- 
duct. It  is  scarcely  susceptible  of  precise 
definition.  What  amounts  to  serious  mis- 
conduct in  any  given  case  is  a  question 
of  fact  to  be  determined  by  the  judge  of 
first  instance  on  the  facts  of  that  case, 
and  the  function  of  the  Court  of  Appeal 
and  of  vour  Lordships'  House  is  confined 
to  deciding  the  question  of  law  whether 
there  was  any  evidence  to  sustain  this 
finding.  In  the  present  case  the  miscon- 
duct of  the  deceased  consisted  wholly  and 
entirely  in  his  having  deliberately  and  in 
disregard  of  the  express  prohibition  in 
writing  of  his  employers,  of  which  he 
must  be  taken  to  have  been  aware,  used 
for  his  own  purposes  as  a  passenger  lift 
a  certain  hoist  erected  by  his  employers 


in  their  factory,  and  designed  and  intended 
by  them  to  be  used  only  for  the  carriage 
of  goods,  the  workmen  in  the  factory^  being 
forbidden  to  use  it  except  ■^vhen  bringinf 
up  or  down  the  loads  of  goods  of  which 
they  were  in  charge.     It  was  proved  in 
evidence  that  the    men  frequently  disre- 
garded the  notice  and  used   the   lift  as  a 
Eassenger  lift ;  but  it  was  found  as  a  fact 
y  the  judge   that    this  illegitimate  us« 
was  unknown  to  the  defendants.     No  evi- 
dence whatever  was  given  to  show  that 
there  was  any  difficulty  in  using  the  lift, 
or   that    the   deceased    was    unacquaintad 
with  the  proper  method  .of  managing  and 
controlling   it,  or   that  any  accident  had 
ever  resulted  from  the  use  of  it,  authorised 
or  unauthorised.    There  was  no  person  in 
exclusive   charge   of   the    lift,  and  it  t/f- 
peared   to   have  been  managed  and  ctm- 
troiled  on  each  occasion  of  its  use  by  the 
man    or    men    who    required    to    use    it. 
Under   these   circumstances    one    must,  I 
think,  come  to  the  conclusion  on  the  evi- 
dence that  there  was  no  reason  to  appre- 
hend any  immediate  or  proximate  danger 
in  the  unauthorised  use  of  the  lift,  or  that 
the  deceased  knew  or  believed  that  there 
was  any  risk,  or,  if  risk  at  all,  any  but  a 
very  remote  risk  of  injury  or  accident  to 
himself,   his    fellow    workmen,   or    to    the 
machine  itself.     The  necessity  which  un- 
doubtedly exists  for  the  strict  maintenance 
of  discipline  amongst  the  bands  engaged 
in  f.octories  and  other  establishments  when 
machinery  is  used  and  the  grave  dangers 
which  might  result  if  any  general  laxity  of 
discipline  were  permitted  to  prevail,  tend  to 
render  important  breaches  of  rules  adopted 
for  the  conduct  of  business  which  in  other 
places  and  under  other  circumsi  ances  might 
lairly  be  regarded  as  trivial ;  and  it  is  the 
consideration  of  this   secondary   effect  of 
the  disobedience  to  orders  or  of  violation 
of  rules  which  causes  me  to  entertain  great 
doubt  as  to  the  correctness  of  the  conclusioD 
to  which  I  have  come.    I  do  not  find,  how- 
ever, that  much  reliance  was  placed  upon 
these  considerations  in  the  authorities  to 
which  we  have  been  referred.    The  danger 
that  if  men  engaged  in  mines  or  factories 
are  permitted  witnout  risk  of  loss  to  trans- 
gress in  small  things  they  may  be  tempted 
to    transgress    in    great   things    was    not 
insisted  upon,  and  indeed  if  by  reason  of 
this    secondary  effect  of  the  violation  of 
rules  unimportant  in  themselves  the  wilful 
misconduct  of  a  workman  has  always  to  be 
regarded  as    serious,   the  word    "serious" 
might  be  regarded  as  surplusage  and  the 
position  of  the  workman  would  be  rendered 
worse  than  it  was  before  the  Act  was  passed. 
In  Bumboll  v.  Nunnery  Colliery  Companjf 
(80  L.T.  Rep.  42),  Reeks  v.  Kynock  (18  Times 
L.  Rep.  34),  and  Smith  v.  South  Normanlon 
Colliery  Company  (88  L.T.  Rep.  5;  (1908)  I 
K.B.  2(M)  the  Court  of  Appeal  apftarently 
considered  that  it  was  not  every  violatioD 
by  a  workman  of  a  rule,  general  or  special, 
framed  for  the  regulation  of  the  industry 
in  which  he  was  engaged,  or  every  devia- 
tion from  or  disobedience  to  the  orders  of 
a   manager  or   superior,  however   wilful, 
which    could    be  regarded    as    necessarily 
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amountiog  to  serious  misconduct.  Indeed, 
if  the  word  "serious"  used  in  this  connec- 
tion is  to  have  any  force  or  weight  given  to 
it  at  all,  it  must,  I  think,  mean  at  least  that 
where  the  risk  of  loss  or  injury  resulting  to 
any  person  or  thing  from  the  doing  of  any 
particular  act  is  very  remote,  or  where 
that  loss  or  injury,  even  if  probable,  would 
be  trivial  in  its  nature  and  character,  the 
doing  of  that  act,  however  wilful,  does  not 
amount  to  "serious  misconduct"  within 
the  meaning  of  this  statute,  sufficient  to 
deprive  an  injiu^d  workman  of  the  benefits 
conferred  upon  him  by  the  statute,  unless 
the  indirect  influence  of  the  act  upon  the 
discipline  of  the  factory  is  to  make  every 
transgression  serious.  In  Rumboll  v.  Nun- 
nery Colliery  Company  the  rule  deliber- 
ately violated  by  the  men— a  I'ule  which 
they  had  shortly  before  the  happening  of 
the  accident  been  directed  by  tne  deputy- 
manager  to  carry  out  in  a  particular  way — 
namely,  a  rule  requiring  that  the  roof  of 
the  mine  should  be  adequately  propped — 
was  one  of  those  rules  the  neglect  of  which 
amounted  to  an  offence  against  the  Coal 
Mines  Regulation  Act  1887,  subjecting  the 
offender  to  a  penalty  of  £2  at  the  least,  to 
be  recovered  summarily.  The  breach  of 
that  rule  was  deliberate.  There  \«as  no 
question  about  that.  The  danger  caused 
by  the  neglect  of  it  was  grave,  immediate, 
and  well  recognised,  and  its  violation  there- 
fore less  excusable  than  the  disregard  in 
this  case  of  the  requirements  of  the  notice, 
yet  Smith,  L.J.,  in  giving  judgment  said 
that  he  could  not  regard  the  violation  of 
these  general  rules  so  punishable  and  so 
necessary  to  be  observed  for  the  safety  of 
the  work  as  in  itself  and  as  a  matter  of 
law  to  amount  to  serious  and  wilful  mis- 
conduct within  the  Workmen's  Compensa- 
tion Act  1807.  In  the  present  case  there 
was  no  evidence  that  the  danger  of  loss  or 
injury  resulting  to  anyone  from  the  use  of 
the  lift  w^as  immediate  or  probable.  Nor 
was  any  evidence  given  by  the  respondents 
on  many  points  on  which  one  would  sup- 
pose that  it  might  have  been  given,  such  as 
the  nature  of  the  mechanism  of  this  lift, 
the  mode  in  which  it  was  worked,  regulated, 
and  controlled — ^whether  there  was  any 
means  of  communication  between  the  in- 
terior of  the  lift  and  the  upper  floor,  so 
that  the  person  actually  using  the  lift 
might  give  some  warning  to  those  on  the 
upper  floor  and  so  prevent  any  attempt  by 
the  use  of  the  lever  on  the  upper  floor  to 
cause  the  lift  to  ascend  or  descend.  For 
all  that  appears,  it  may  well  be  that  this 
unfortunate  accident  was  caused  by  the 
lift  being,  by  the  use  of  this  lever  on  the 
top  floor,  suddenly  made  to  ascend  just  as 
the  deceased  had  brought  it  to  a  standstill 
and  was  in  the  very  act  of  getting  out  of 
it.  And,  speaking  for  myself,  I  may  say 
that,  had  it  been  proved  that  such  means 
of  _  communication  as  I  have  indicated 
existed,  that  these  means  of  communica- 
tion were  used  by  those  legitimately  using 
the  lift,  that  the  deceased  had  refrained 
from  giving  any  warning,  and  that  the 
accident  had  occurred  in  the  way  supposed 
owing  to  the  absence  of  that  warning,  I 


should  have  held  that  there  was  abundant 
evidence  of  wilful  and  serious  misconduct 
on  the  part  of  the  deceased.  The  respon- 
dents, however,  preferred  to  stand  upon 
the  letter  of  this  notice  and  to  rely  exclu- 
sively on  the  infraction  of  their  rule.  They 
have  not  therefore,  in  my  opinion,  given 
any  evidence  to  sustain  the  onus  of  proof 
thrown  upon  them  by  the  statute;  and  I 
accordingly  think  the  appeal  should  be 
allowed. 

Judgment  appealed  from  reversed. 

Counsel  for  the  Appellant  — W.  H.  Owen 
—  E.  H.  Chapman.  Agents  —  C.  J,  Smith 
&  Hudson,  Solicitors. 

Counsel  for  the  Respondents  —  C.  A. 
Russell,  K.C.-T.  Hollis  Walker.  Agents 
— R.  F.  &  C.  L.  Smith,  Solicitors. 


PRIVY    COUNCIL, 


Thursday,  May  17. 

(Present  — the  Right  Hons.  the  Earl  of 
Halsbury.  Lora  Macnaghten,  Sir  Arthur 
Wilson,  and  Sir  Alfred  Wills.) 

M'LAUGHLIN    v.    WESTGARTH    AND 
ANOTHER. 

(On  Appeal  from  the  Supreme  Cocrt 
OF  New  South  Wales.) 

Statute — Interpretation — Clause  of  Protec- 
tion —  Special  Enumeration  of  Persona 
Protected— Person  Not  so  Included  Not 
Necessarily  Excluded  from  Protection. 
When   a   statute   contains  a  special 
enumeration    of    protected    persons    it 
does  not  necessarily  follow  that  a  person 
not   included    in    the   enumeration   is 
excluded  from  the  protection  afforded 
by  the  statute. 
This  was  an  appeal  from  a  rule  or  order  of 
the  full  Court  of  New  South  Wales  (Darlbty, 
C.J.,  Owen  and  Pbino,  JJ.),  dated  27th 
October    1001,    which    had    dismissed    an 
action  of  damages  for  wrongous  confine- 
ment brought  by  an  alleged  lunatic  against 
his  committee. 

The  Australian  Lunacy  Act  of  1808  con- 
tains clauses  of  protection  specifically  pro- 
tectingvarious  persons,  &c.,  in  their  dealings 
with  lunatics.  The  committee  of  a  lunatic 
is  not  included  in  the  enumeration,  and  the 
only  point  of  interest  in  the  present  case, 
was  whether  the  committee  were,  owing  to 
that  omission,  ipso  facto  excluded  from 
the  protection  of  the  Act. 

The  Earl  of  Halsbury— Their  Lord- 
ships are  of  opinion  that  this  is  an  extremely 
clear  case.  The  consti-uction  of  the  parti- 
cular section  of  the  New  South  Wales 
Lunacy  Act  is  not  a  very  important  point 
for  their  Lordships  to  determine.  It  may- 
be that  modem  statutes  are  drawn  with 
greater  particularity  and  minuteness.  The 
misfortune  in  the  framing  of  those  statutes 
is  that  any  body  of  persons,  seeing  a  possi- 
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bility  of  liability  on  their  part,  apply  to 
Parliament  to  have  special  wovisions  in- 
serted fur  their  protection.  That  applica- 
tion is  occasionally  complied  with,  and  then 
the  argument  is  raised  'which  their  Lord- 
ships have  heard  to-day — namely  that  any- 
boay  who  is  not  included  in  the  enumera- 
tion of  the  particular  persons  so  inserted 
must  be  taken  to  be  excluded  by  the  opera- 
tion of  the  statute  from  protection  just 
because  they  are  not  included  and  others 
are.  The  doctrine  applicable  to  all  such 
cases  is  that  a  great  many  things  are  put 
into  a  statute  ex  abundanti  cauteld,  and  it 
is  not  to  be  assumed  that  anybody  not 
specifically  included  is  for  that  reason 
alone  excluded  from  the  protection  of  the 
statute.  Their  Lordships,  however,  state 
this  general  position  rather  in  view  of  the 
construction  of  statutes  in  general  than  as 
being  specially  relevant  to  this  particular 


Appeal  dismissed. 

Counsel  for  the  Appellant  —  W.  Wills. 
Agents— Burton,  Yeates,  &  Hart,  Solicitors. 

CJounsel  for  the  Respondents — G.  M.  Bail- 
hacbe.    Agents — Lowless  &,  Co.,  Solicitors. 


HOUSE    OF    LORDS. 


Monday,  May  21. 

(Before  the  Lord  Chancellor  (Loreburn), 
Lords  Macnaghten,  Robertson,  and 
Atkinson.) 

BOSTON  FRUIT  COMPANY  v.  BRITISH 
AND  FOREIGN  MARINE  INSUR- 
ANCE COMPANY. 

(On  Appeal  from  the  Court  of 
Appeal  in  England.) 

Insurance  —  Marine  Insurance  —  Policy 
Effected  by  Owner  of  Skip— Right  of 
Charterer  to  Benefit  of  Policy— Demise 
of  Ship. 

The  owners  of  a  vessel  effected  a 
policy  of  insurance  on  her,  the  policy 
being  in  common  form  and  purporting 
to  be  made  on  the  proposal  of  certain 
insurance  brokers  "as  well  in  their 
own  name  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or 
persona  to  whom  the  subject-matter  of 
this  policy  does,  may,  or  shall  appertain 
in  part  or  in  all."  The  policy  contained 
a  collision  clause.  The  vessel  was  char- 
tered under  a  charter-party  amounting 
to  a  demise  of  the  ship  during  the 
currency  of  the  charter  to  the  char- 
terers. Owing_  to  her  fault  a  collision 
took  place  with  another  vessel,  the 
damages  for  which  were  paid  by  the 
charterers,  who  afterwaras  brought 
this  action  to  recover  them  from  the 
insurance  company  under  the  policy 
effected  hy  the  owners.  There  was  no 
evidence  of  intention  on  the  part  of  the 
owners  to  protect  the   charterers   by 


insurance  unless  such  intention  conld 
be  inferred  from  the  mere  fact  of  the 
existence  of  the  policy  taken  in  connec- 
tion with  the  language  of  the  chaito' 
of  which  only  the  lollowing  claasei 
bore  on  the  question,  viz.,  clause  3, 
which  declared  that  the  charteren 
should  pay  for  certain  specified  charges 
"and  all  other  charges  whatsoever'' 
except  repairs  to  hull  and  machinery 
and  anything  appertaining  to  keep  the 
ship  in  working  order;  clause  17— "It 
is  understood  in  event  of  steamer  ftom 
above  causes  (stress  of  weather,  etc.) 
putting  into  any  port  or  ports  other 
than  those  to  which  she  is  Dound  that 
the  charterers  are  covered  aa  to  ex- 
penses as  the  owners  are  by  th«r 
insurance  "  ;  clause  22  —  "  Thiat  the 
owners  shall  pay  for  the  Insurance  ot 
the  vessel." 

Held  that  the  charterers  could  not 
recover  from  the  insurance  compsov. 
there  being  no  evidence  that  their 
interest  was  covered  by  the  policy. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Vaughan  Wiixjams, 
RouER,  and  Stirling,  L.JJ.)  affirming  s 
judgment  of  BlOHAM,  J. 

The  facts  of  the  case  appear  sufficiently 
from  the  opinions  of  their  Lordships  tn/ro. 
and  in  particular  from  the  narrative  at  the 
commencement  of  the  opinion  of  Lotfl 
Macnaghten. 

Lord  Chancellor  (Lorebubn) — In  thn 
case  the  charterers  of  the  steamship  "Ram- 
stable,"  who  navigated  her  under  a  charter- 
party  amounting  to  a  demise  of  the  ship, 
were'  held  liable  in  the  United  States  to 
pay  damages  to  the  owners  of  another  ship 
with  which  the  "Barnstaple"  had  come 
into  collision.  The  question  now  is  whediw 
the  charterers  can  recover  against  the 
defendant  underwriters  on  a  policy,  not 
effected  by  themselves  but  effected  bv 
brokers,  instructed  hj  the  owners,  whick 
includes  risk  of  having  to  pay  damages 
arising  from  collision,  and  contains  a 
des(^ription  of  the  assured  wide  enough 
to  cover  the  plaintiffs  or  any  others  con- 
cerned in  interest.  I  have  come  to  the 
same  conclusion  as  did  the  Court  of  Appeal 
that  this  question  must  be  answered  in  the 
negative.  The  substantial  contentions  of 
the  plaintiffs  are  as  follows — They  say  that 
being  within  the  description  they  are 
entitled  to  the  benefit  of  the  policy  because 
the  owners  ■were  bound  to  insure  and  so 
must  be  taken  to  have  insured  charterers' 
risks  by  virtue  of  clause  22  of  the  charter- 
party.  That  clause  provides  "that  the 
owners  shall  pay  for  the  insurance  on  the 
vessel."  In  my  opinion  these  words  do  not 
so  bind  the  owners,  and  if  an  action  were 
brought  on  such  a  clause  for  breach  of  a 
contract  to  insure  it  must  fail.  If  what  is 
suggested  had  been  meant  nothing  would 
have  been  easier  than  to  say  it.  Next  the 
plaintiffs  urge  that  thev  are  entitled  to  the 
Deneflt  of  tne  policy  oecause  it  naust  be 
taken  to  mean  what  it  says,  viz.,  thnt  all 
"  to  whom  the  subject-matter  of  this  policy 
does,  may,  or  shall  appertain  in  part  or  in 
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all"  ore  insured.  Now  I  a^«e  that  a  policv 
may  be  made  for  the  benefit  of  all  such 
persons.  But  where  it  has  been  established 
that  ill  fact  the  person  claiming  the  benefit 
Tvas  not  such  a  person  as  those  who  effected 
the  policy  had  in  contemplation,  the  courts 
have  disallowed  his  claim  though  he  might 
be  within  the  description.  In  the  present 
case  the  plaintiffs  and  the  assignees  of  the 
owners  agi-eed  in  the  course  of  the  American 
litigation  that  the  former  had  no  insurance 
on  the  "Barnstaple,"  and  the  litigation  was 
'  for  a  long  time  conducted  by  the  plaintiffs 
on  the  footing  that  the  owners  intended  to 
insure  their  own  interest  and  no  other.  In 
reality  this  is  the  only  evidence  which  we 
have  in  regard  to  intention.  It  appears 
conclusive  to  show  that  this  appeal  must 
fail. 

Lord  MACNAaHTEN  —  In  this  case  an 
American  corporation,  who  were  the  char- 
terers of  the  British  steamship  "Barn- 
staple" under  a  time  charter,  claim  the 
benefit  of  a  policy  effected  by  the  owners 
in  England  on  the  hull  and  machinery  of 
the  vessel.  The  policy  was  in  a  common 
form  and  purported  to  be  made  on  the 
proposal  01  certain  insurance  brokers  "as 
well  in  their  own  names  as  for  and  in  the 
naone  and  names  of  all  and  every  other 
person  or  persons"  to  whom  the  subject- 
matter  of  the  policy  did,  might,  or  should 
appertain  in  part  or  in  all.  There  was  a 
running-down  clause  attached  to  the  policy, 
■nie  "Barnstaple,"  owing  to  the  fault  of 
the  persons  in  charge  of  the  navigation, 
who  were  the  servants  of  the  charterers, 
ran  down  and  sank  another  vessel.  This 
disaster  gave  rise  to  protracted  litigation 
in  America.  The  "Barnstaple"  was  con- 
demned in  damages,  and  ultimately  it  was 
decided  that  as  between  the  charterers  and 
the  owners  the  loss  must  fall  on  the  char- 
terers. Having  dischai^ed  their  liability 
in  respect  of  the  collision,  the  charterers 
sue  the  insurance  company  in  this  country. 
Their  contention  is  tnat  the  charter  im- 
posed upon  the  owners  an  obligation  to 
insure  on  behalf  of  the  charterers  as  well 
as  on  their  own  behalf,  or,  in  the  alterna- 
tive, that  the  owners  were  authorised  to 
insure,  and  did  in  fact  insure,  on  behalf  of 
the  charterers,  or  at  least  in  terms  wide 
enough  to  cover  them,  and  that  they  had 
duly  ratified  and  adopted  the  contract. 
There  is  not  the  slightest  evidence  of  inten- 
tion on  the  part  of  the  owners  to  protect 
the  charterera  by  insurance,  unless  such 
intention  can  be  inferred  from  the  mere 
fact  of  the  existence  of  the  policy  in  ques- 
tion taken  in  connection  with  the  language 
of  the  charter.  The  main  part  of  the  argu- 
ment was  addi'essed  to  the  construction  of 
the  charter.  There  are  only  threse  clauses 
which  can  have  any  bearing  upon  the 
question.  Thev  are  clause  3,  clause  17,  and 
clause  22.  Clause  8  declares  that  the 
charterers  shall  provide  and  pay  for  certain 
specified  charges  "  and  all  other  charges 
whatsoever"  except  for  painting  and  repairs 
to  hull  and  machinery,  and  anything  apper- 
taining to  keeping  the  ship  in  proper  work- 
ing order.    Clause  17,  after  declaring  among 


other  things  that  should  the  vessel  be 
driven  into  port  or  to  anchorage  by  stress 
of  weather  the  detention  or  loss  of  time 
should  fall  on  the  charterers,  ends  with 
this  statement — "  It  is  understood  in  event 
of  steamer  from  above  causes  putting  into 
any  port  or  ports  other  than  those  to  which 
she  IS  bound,  that  the  charterers  are  covered 
as  to  expenses  as  the  owners  are  by  their 
insurance."  Up  to  this  point  there  is  no 
reference  to  insurance  to  be  found  in  the 
charter.  The  next  and  only  other  mention 
of  insurance  is  in  clause  22,  in  the  following 
words — "That  the  owners  shall  pay  for  the 
insurance  on  the  vessel."  Clause  3,  if  unex- 
plained or  unqualified,  might  possibly  have 
g^ven  occasion  for  an  argument  to  the 
effect  that  the  expense  of  insurance  was  to 
be  borne  by  the  charterers.  But  clause  22 
leaves  no  room  for  such  a  contention.  And 
indeed,  as  was  suggested  in  the  course  of 
the  argument,  the  clause  may  have  been 
inserted  in  order  to  put  that  matter  beyond 
question.  It  will  be  observed  that  clause 
^  does  not  indicate  the  amount  to  be 
insured  or  specify  the  risks  to  be  covered. 
It  merely  says  that  the  owners  shall  pay 
for  the  insurance  on  the  vessel.  It  imposes 
no  obligation  on  the  owners  which  the 
charterers  could  enforce.  The  meaning, 
therefore,  I  think,  must  be  simply  this — 
that  if  the  owners  choose  to  insure  they 
must  pay  the  premiums  without  recourse 
to  the  charterers.  The  owners  are  not  to 
trouble  themselves  about  the  charterers  at 
all.  The  insurance  contemplated,  if  effected, 
is  no  concern  of  the,  charterers.  Now,  if 
the  matter  rested  there,  it  seems  to  me  that 
the  conclusion  must  be  that  when  the 
owners  proposed  to  insure,  acting  as  they 
did  without  any  communication  with  the 
charterers,  the  charterers  cannot  be  re- 
garded as  persons  within  the  contempla- 
tion of  the  proposal.  They  were  not 
persons  intended  to  be  covered  by  the 
policy  or  persons  for  whose  benefit  the 
insurance  was  proposed.  They  were 
strangers  to  the  contract  altogether. 
Clause  17  is  obscure.  Vaughan  Williams 
(L.J.)  seems  to  think  that  under  certain 
circumstances  it  might  give  the  charterers 
the  benefit  of  an  insurance  made  by  the 
owners.  I  cannot  think  that  that  can  be 
the  meaning.  I  prefer  the  suggestion  of 
Mr  Hamilton,  that  what  was  meant  was 
only  this  —  that  if  the  charterers  should 
desire  protection  against  the  risks  con- 
templated they  were  to  look  out  for  them- 
selves and  themselves  aJone,  just  as  the 
OA^ners  were  to  do  by  their  insurance  on 
the  vessel.  If  this  be  the  true  meaning  it 
would  strengthen  the  view  which  I  have 
already  indicated  as  the  result  of  clause  22, 
that  the  insurance  on  the  vessel  was  intended 
to  be  for  the  benefit  of  the  insuring  owners 
and  not  in  any  event  or  under  any  circum- 
stances for  the  benefit  of  the  charterers.  I 
am  therefore  of  opinion,  notwithstanding 
the  very  able  argument  of  Mr  Carver  and 
Mr  Llewelyn  Davies,  that  the  order  appealed 
from  is  right,  and  that  the  appeal  should  be 
dismissed  with  costs. 

Lord  Robebtson— I  concur. 
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Lord  Atkinson — I  concur  in  the  conclu- 
sion that  the  judgment  of  the  Court  of 
Appeal  should  be  upheld  and  this  appeal 
dismissed  with  costs.  I  think  that  clauses 
17  and  22  of  the  charter-party,  taken  singly 
or  together,  do  not  on  their  true  construction 
amount  to  a  contract  bet^veen  the  owners 
and  charterers  that  the  former  should  in- 
sure the  ship,  nor  do  they,  in  my  opinion, 
impose  any  duty  or  obligation  on  the 
owners  so  to  do,  or  constitute  or  appoint 
them  the  agents  of  the  charterers  for  that 
purpose.  I  am  further  of  opinion  that 
whether  Messrs  Crasgs  &  Son  intended  to 
insure  on  behalf  of  the  appellants  or  not,  or 
whether  or  not  Messrs  I.  Uolman  &;  Son 
professed  or  intended  to  insure  on  their  (the 
appellants)  behalf  and  as  their  ap^ents,  the 
appellants  with  full  knowledge  of  the  facts 
repudiated  in  the  American  proceedings 
the  authority  of  the  persons  wno,  as  they 
now  contend,  acted  as  their  agents,  and 
disclaimed  the  contract  those  alleged  agents 
entered  into.  In  the  American  proceedings 
a  statement  of  facts  was  agreed  upon  be- 
tween the  appellants  and  the  owners.  Par. 
8  of  this  statement  contains  the  following 
allegation  : — "  The  appellants  had  no  insur- 
ance on  the  said  steamship."  The  excuse 
now  given  for  this  allegation  is  that  at  the 
time  at  which  it  was  made  the  appellants 
were  contesting  their  liability  for  the  dam- 
ages caused  to  another  vessel  by  the  negli- 
gent navigation  of  the  "Barnstaple,"  but  if 
their  present  contention  be  well  founded 
they  were  interested  in  other  risks  different 
from  and  in  addition  to  the  risk  of  having 
to  pay  damages  for  injury  caused  to  other 
vessels  by  the  negligent  navigation  of  the 
vessel  which  they  had  chartered.  And  the 
contention  that  unless  they  were  held  liable 
in  damages  for  this  collision  they  had  no 
interest  in  the  policy  of  assurance,  and  that 
while  that  liability  was  undetermined  this 
allegation  in  par.  8  could  not  be  treated  as 
a  repudiation  of  the  authority  of  their 
agents,  or  a  reprobation  of  the  contract  of 
assurance  which  prevents  them  now  from 
approbating  it,  cannot,  in  my  opinion,  be 
sustained.  At  the  time  at  which  this  state- 
ment of  facts  was  agreed  upon  the  appel- 
lants knew  all  the  facts.  They  insisted,  no 
doubt,  upon  a  construction  of  the  charter 
party  which  would  have  protected  them 
m>m  liability  for  the  damages  then  sued 
for;  but  the  tact  that  the  question  of  con- 
struction was  still  «u6jitdice,  and  that  they 
did  not  know  that  their  contention  would 
fail,  or  that  they  would  be  held  liable  to 
pay  these  damages,  may  show  a  want  of 
appreciation  of  the  soundness  of  a  legal 
argument  or  the  correctness  of  a  _  legal 
opinion,  but  does  not,  in  my  opinion, 
amount  to  such  ignorance  of  fact  as  will 
entitle  a  party  to  escape  from  the  conse- 
quences of  an  election  between  _  two 
remedies  made  by  him  while  that  ignor- 
ance continued.  I  think  that  the  allega- 
tion in  this  par.  8  must  be  treated  as  an 
unequivocal  expression  on  the  part  of  the 
appellants  of  their  determination  not  to 
adopt  or  ratify  or  be  bound  by  the  con- 
tract of  insurance  which  had  been  entered 
into,  and  that  though  made  in  a  suit  be- 


tween the  appellant  and  a  tbird  party  it  is 
upon  the  authority  of  Clough.  v.  London 
and  North-  Weaterh  Railtcay  Company  |S 
L.  T.  Rep.  708;  L.  Rep.  7  Ex.  26)  binding  in 
the  present  case  upon  those  who  made  iu 
Upon  the  true  construction  of  the  general 
clause  in  the  policy  of  marine  insurance  so 
much  discussed,  I  express  no  opinion. 
Under  the  old  authorities  the  govemiiiK 
factor  in  determining  the  person  or  class  oi 
persons  who  came  within  such  a  claose.  cr 
was  or  were  entitled  to  ratify  the  contrart 
contained  in  it  and  take  advantage  of  that 
contract,  nas  apparently  the  intention,  dis- 
closed or  undisclosed,  existing  in  the  mind 
of  the  person  who  effected  the  policy  with 
the  underwriters  at  the  time  he  effected  it 
The  underwriter,  it  would  seena,  was  heU 
to  have  insured  those  whom  the  person  who 
dealt  with  him  intended  should  De  insuRiL 
though  that  intention  was  never  cominont' 
cated  to  the  underwriter.  I  doubt  vety 
much  whether  that  docti-ine  can  long  eta 
vive  the  decision  of  your  Lordships'  Honsf 
in  KeighUv,  Maxated,  <$;  Company  v. 
Durant  (SIX.  T.  Rep.  777,  (1901)  A.C.  3tf>i 
or  whether  the  rule  of  construction  which 
was  adopted  in  the  case  of  marine  policies 
from  earlier  times  is  not  inconsistent  with 
the  root  principle  which  lies  at  the  founda- 
tion of  all  the  law  of  contract,  namely,  that 
there  must  always  be  the  consent  ad,  idm 
of  the  two  contracting  minds  to  make  a 
valid  contract.  Having  come  to  the  con- 
clusion which  I  have  mentioned  on  otba 
point>8  of  the  case,  it  is  unnecessary  for  the 
purposes  of  this  appeal  that  I  should  ex- 
press any  opinion  upon  this  poiiit,  and  1 
wish  to  hold  myself  entirely  free,  should 
the  necessity  anse  to  reconsider  it^  upon  a 
future  occasion. 

Appeal  dismissed. 

Counsel  for  the  Appellants-  Carver,  K.C. 
— A.  Llewelyn  Davies.  Agents  —  Biddk, 
Thorne,  Welsford,  &  Sidgwick,  Solicitors. 

Counsel  for  the  Respondents — Scrutton. 
K.C— J.  A.  Hamilton,  K.C— Maurice  HUL 
Agents  —  Waltons,  Johnson,  Bubb,  k 
Wnatton,  Solicitors. 


PRIVY    COUNCIL. 


Thursday,  May  24. 

(Present — The  Lord  Chancellor  (Lorebumk. 
Lords  Davey,  Dunedin,  and  Atkinson,  and 
Sir  Arthur  Wilson.) 

COMMISSIONER  OP  PUBLIC 
WORKS  V.  HILLS. 

(On  Appk.\l  from  the  Supb£Mb  CorRT 

OF  THE  Col.f>NY  OP  THE  CAPE  OP  GOOP 

Hope.) 
Contracts-Breach — Penalty  or  Liquidattd 
Damages— Criterion. 

"The  criterion  of  whether  a  sum,  be 
it  called  penalty  or  damages,  is  truly 
liquidated  damages,  and  as  such  not  to 
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be  interfered  with  by  the  Court,  or  is 
truly  a  penalty  which  covers  the  damage 
if  proved,  but  does  not  assess  it,  is  to  be 
found  in  whether  the  sum  stipulated 
for  can  or  cannot  be  regarded  as  a 
genuine  pre-estimate  of  the  creditor's 
probable  or  possible  interest  in  the  due 
performance  of  the  principal  obligation. 
The  indicia  of  this  question  will  vary 
according  to  circumstances.  Enormous 
disparity  of  the  sum  to  any  conceivable 
loss  will  point  one  way,  while  the  fact 
of  the  payment  being  in  terms  propor- 
tionate to  the  loss  wUl  point  the  otner. 
But  the  circumstances  must  be  taken 
as  a  whole,  and  must  be  viewed  tis  at 
the  time  the  bargain  was  made." 
Contract — Interpretation — "Actual  Cost" 
of  Constructing  Railway  Line— Interest. ' 
A  contract  Detween  a  colonial  govern- 
ment and  a  contractor  provided  that  in 
the  event  of  the  latter  failing  tocomplete 
the  construction  of  a  railway  by  a  given 
date  the  former  should  take  over  and  pay 
"  the  actual  cost"  of  the  work  in  so  far 
as  completed.  Held  that  the  contractor 
was  not  entitled  under  the  contract  to 
int<irest  on  the  amount. 
Cross  appeals  from  a  judgment  of  the 
Supreme  Court  of  the  Cape  Colony  (Db 
ViLLiERB,  C.  J.,  and  Buchanan,  J.). 

The  facts  appear  fully  from  the  considered 
judgment  of  their  Lordships  infra. 

Lord  Dunbdin  —  The  present  appeals 
come  out  of  three  contracts  which  were 
made  between  the  Government  of  the  Cape 
of  Good  Hope  and  the  Thames  Ironworks 
and  Shipbuilding  Company,  Limited. 
Arnold  Frank  Hills,  the  respondent  in 
the  principal  appeal  and  appellant  in  the 
cross  appeal,  has  had  assigned  to  him  the 
rights  of  the  company.  These  three  con- 
tracts were  all  made  on  the  same  day,  the 
4th  July  1900,  and  were  subsequently  con- 
firmed by  Act  of  Parliament  of  the  Cape  of 
Good  Hope,  where  they  appeared  as  Sched- 
ules G,  H,  and  I  of  Act  19  of  1900.  They  had  to 
do  with  the  construction  of  three  railways, 
viz..  No.  1,  Oudtshoorn-Klipplaat ;  No.  2, 
Somerset  Bast-King  William  s  Town ;  and 
No.  3,  Mossel  Bay-Oudtshoorn.  The  first 
two  were  contracts  for  the  construction  of 
the  lines  by  the  company  and  the  handing 
over  of  them  to  the  Government.  They 
were  constructed  and  handed  over,  and  no 

Suestion  in  one  sense  is  raised  on  them, 
lut  moneys  payable  under  them  are  partly 
the  subject  of  this  litigation  for  the  follow- 
ing reason.  In  each  of  them  there  was  a 
clause  providing  tbat  10  per  cent,  should  be 
retained  by  the  Government  from  the  pay- 
ments falling  due  as  the  lines  were  con- 
structed, and  each  of  them  also  contained 
clauses  dealing  with  the  ultimate  fate  of 
the  10  per  cent,  so  retained.  By  these 
clauses  the  10  per  cent,  retained  from  each 
instalment  was  to  form  a  guarantee  fund, 
which  fund  was  to  be  primarily  applied  to 
making  good  any  defects  of  construction, 
and  then  "  the  guarantee  fund  or  the 
balance  thereof  shall  be  dealt  with  in  terms 
of  the  a^eement  entered  into  for  the 
construction  of  the  Mossel  Bay-Oudtshoorn 


line"   (section   49^.     Under   these   clauses 
sums  amounting,  in  curmiio,  to  £61,233, 168. 
2d.  have  been  retained.    The  third  contract, 
which  related  to  the  Mossel  Bay  line,  was 
rather  different.     This  line  was  to  remain 
the    property  of    the  contractors,   but    in 
respect  of  their  engaging  to  construct  the 
line  the  Government  was  to  pay  them  a 
subsidy  at  the  rate  of  £2000  per  mile  of 
completed  railway,  not  to  exceed  £150,000 
in  all.    Provision  was  made  for  the  payment 
of  this  subsidy  as  the  work  went  on,  but 
subject  to  the  retention  of  10  per  cent,  of  it 
by  the  Government.    A  sum  of  £50,000  had 
been  lodged  as  security  by  the  company  in 
the  hands  of  the  Cape  Agent-General,  and 
section  15  of  Schedule  I  provides  that  this 
sum  and  the  sums  retained  by  way  of  10 
per  cent,  of  the  instalments  out  of  the  pay- 
ments on  lines  (1)  and  (2)  should  be  handed 
over  to  the  company  as  follows — viz.,  one- 
third  when  the  Mossel  Bay  line  had  been 
completed  to  a  certain  geographical  point, 
one-third  when  to  a  certain  further  point, 
and  one-third  on  final  completion.     Then 
comes  section  17,  on  which  the  controversies 
in  these  appeals  directly  turn.    It  is  in  the 
following  terms:— "17.  The  concessionary 
undertakes  to  push  forward  the  construc- 
tion of  the  line  with  all  possible  speed  and 
to  complete  the  same  within  two  years  of 
the  date  of  the  approval  of  this  agreement 
by  Parliament.     In  the  event  of  the  non- 
completion  of  the   line  within   the   time 
hereinbefore  mentioned,  unless  the  delay  is 
proved  to  the  satisfaction  of  the  Commis- 
sioner of  Public  Works  to  have  been  caused 
by  the  act  of  God,  war,  insurrection,  rebel- 
lion, strikes,  lockouts,  or  combination  of 
workmen,  or  other  extraordinary  or  un- 
foreseen circumstances  beyond  the  control 
of  the  concessionary,  or  from  or  on  the  part 
of   the  railway  department,   the  security 
referred  to  in  this  agreement,  to  wit,  the 
ten  per  cent.  (10%)  retention  money  under 
this  agreement,  together  with  the  ten  per 
cent,  retention  money  under  the  agreements . 
for  the  construction  of   the   Oudtshoorn- 
Klipplaat   and    the    Somerset    East- King 
William's  Town  lines,  dated  4th  July  1900, 
and    the    security  lodged    with    the  Cape 
Agent^General    shall    be    forfeited    to  the 
Colonial  Government  as  and  for  liquidated 
damages  sustained  by  the  said  Government  . 
for  the  non-completion  of  the  said  line,  and 
thereupon    the    agreement    between    the 
government   and    the   said    concessionary 
shall  cease  and  determine,  and  it  shall  be 
lawful  for  the  Government  to  enter  upon 
and  take  possession  of  such  incomplete  line 
of  railway  as  has  been  constructed  by  the 
said  concessionary,  and   the  Government 
shall  thereafter  as  soon  as  the  amount  of 
the  actual  cost  of  such  incomplete  line  shall 
have    been    ascertained    pay    to    the    said 
concessionary  the  amount  so  ascertained, 
less  such  amount  as  shall  have  been  paid  on 
account  of  subsidy,  and  less  the  amount  of 
retention  money  and  security  hereinbefore 
referred  to." 

The  company  failed  to  complete  the  line 
within  the  two  years,  or  within  a  period  to 
which  the  two  years  had  been  by  mutual 
consent    extended.      They   did    not  even 
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advance  -with  it  so  far  as  to  be  able  to  claim 
any  of  the  partial  payments  under  section 
15.     Accordingly,  on  the  15th  June   1908, 
the  Government  applied  to  the  Court  to  get 
a  declaration  of  the  failure  of  the  company 
to  complete  the  line,  and  for  leave  to  enter 
upon    and  take  possession  of  the  line  in 
terms  of  section  17.    The  Court  gave  judg- 
ment accordinglv.     Against  that  judgment 
an  appeal  was  brougnt,  but  subsequently 
abandoned,  and  the  judgment  now  stands 
as  final  between  the  parties.    The  company, 
who  by  this  time  were  represented  by  the 
present  appellant  Hills,  tnen  brought  the 
present    action    against    the  Government, 
asking  for  payment  of  the  value  of  their 
line,   and    the  handing  over  of  the  sums 
retained  and  of  the  sum  of  £50,000  above 
mentioned,  as  also  of  a  sum  of  £4013,  2s.  6d., 
bein^  10  per  cent,  of  the  instalments  of  the 
subsidy  retained  on  railway  No.  3.     The 
Court  gave  judgment  in  favour  of  the  plain- 
tiff for  a  sum  of  £73,500,  12s.  7d.,  being  the 
actual  cost  of  the  works  as  found  by  referees 
to  whom  it  had  remitted  the  question  (but 
with  no  allowance  for  interest  on  capital), 
under  deduction  of  the  said  sum  of  £4813, 
28.  5d.,  and    also  gave  judgment  for  the 
plaintiff  for  the  sums  of  £66,146.  18s.  7d. 
(made  up  of  the  said  sums  of  £4913,  2s.  5d. 
and    £61^233,   16s.   2d.)    and    £50,000.      The 
parties  in  the  principal  appeal  do  not  raise 
any  question  as  to  the  sum  of  £73,500, 12s.  7d. 
but  in  the  cross  appeal  the  appellant  Hills 
prays  for  a  further  addition  in  name  of 
intei-est  on   capital.      On   this  point  their 
Lordships  entirely  a^ee  with  tne  remarks 
of    the    learned    Chief-Justice.       To    add 
interest  would  seem  to  them  to  disregard 
the  plain  meaning  of  the  word  "actual" 
as   applied   to  costs.     The  referees   have 
here,  as  practical  men,  found  the  cost  of 
works— in  other  words,  they  have  said  that 
so  much  money  was  expended  in  order  to 
make  them.     To  add  something  more  in 
the  name  of  interest  would  be  to  add  some- 
thing which    never  could  be  actual  cost, 
for  it  would  either  be  a   sum  calculated 
on  an  assumed  general  rate  of  interest,  or 
it  would  be  a  sum  which  varied  according 
to  the  financial  position  of  the  particular 
contractor.      That  "actual    cost     in    this 
contract  is  used  in  no  such  fanciful  sense  is 
clearly  shown  by  the  use  of  the  words  in 
section  7  of  Schedule  I,  where  provision  is 
made  for  its  ascertainment  as  regards  each 
instalment  by  the  certificate  of  an  engineer. 
This  disposes  of  the  ci-oss  appeal.     In  the 
principal  appeal  the  Government  has  com- 
plained of  the  judgment  in    so  far  as  it 
gives    the  respondent   Hills    the   sums  of 
£66,146,   188.  7d.   and    £50.000,  and  claims 
these  in  terms  of  section  17  as  being  theirs 
in   name  of  liqiiidated  damages  for  non- 
completion  of  the  line  within  the  specified 
time.    Their  Lordships  have  no  douot  that 
the  case  of  the  non-completion  of  a  railwav 
would  be  a  natural  and  proper  case  in  which 
to  make  such  a  stipulation.    But  the  ques- 
tion   comes    up   in   each    particular   case 
whether  such  a  stipulation  nas  been  made, 
and  it  is  well  settled  law  that  the  mere 
form  of   expression   "  penalty  "  or  "  liqui- 
dated  damages"    does    not   conclude    the 


matter.  Indeed,  the  form  of  expr^non 
here  "  forfeited  as  and  for  liquidated  dam- 
ages," if  literally  taken,  may  be  said  to  be 
self-contradictory,  the  word  "forfeited" 
being  particularly  appropriate  to  penalty 
and  not  to  liquidated  damages.  The  House 
of  Lords  had  occasion  to  review  the  law  in 
the  matter  in  the  recent  case  of  the  Clyde 
bank  Engineering  and  Shipbuilding  Com- 
pany V.  Don  Jose  Ramos  Yzquterdo  y 
Castaneda  (91  L.  T.  Rep.  686 ;  (19(£)  A.  C.  6y 
It  is  perhaps  worthy  of  remark,  in  view  at 
certain  observations  of  the  learned  Chief- 
Justice  in  the  court  below,  that  that  was  a 
Scotch  case — that  is  to  say,  decided  accord- 
ingly to  the  rules  of  a  system  of  law^  where 
contract  law  is  based  directly  on  the  civil 
law,  and  where  no  conaplications  in  the 
.matter  of  pleading  had  ever  been  intro- 
duced by  tne  separation  of  common  law 
and  equity.  The  general  principle  to  be 
deduced  from  that  judgment  seems  to  be 
this — that  the  criterion  of  whether  a  sum- 
be  it  called  penalty  or  damages — is  truly 
liquidated  damages,  and  as  such  not  to  be 
interfered  with  by  the  court,  or  is  truly  a 
penalty  which  covers  the  damage  if  proved, 
out  does  not  assess  it,  is  to  be  foand  in 
whether  the  sum  stipulated  for  can  or  can- 
not be  regarded  as  a  genuine  i}re-estiinate 
of  the  creditor's  probable  or  possible  interest 
in  the  due  performance  of  the  principal 
obligation.  The  indicia  of  this  ques- 
tion wiU  vary  according  to  circiimstaooe& 
Enormous  disparity  of  tne  sum  to  anv  con- 
ceivable loss  will  point  one  way.  while  the 
fact  of  the  payment  being  in  terms  pro- 

gortionate  to  the  loss  will  point  the  other. 
lut  the  circumstances  must  be  tAken  as  a 
whole,  and  must  be  viewed  as  at  the  time 
the    bargain    was   made.      Applying    this 
principle  to  the  present  case,  their  Lord- 
ships are  unable  to  come  to  the  conclusion 
that  the  sum  here  can  be  taken  as  a  genuine 
pre-estimate  of  loss.    The  determining  fac- 
tor is  that  the  sum  is  not  a  definite  sum, 
but  is  liable  to  great  fluctuation  in  amount 
dependent  on  events   not  connected   with 
the  fulfilment  of  this  contract.    It  is  obvious 
that  the  amount  of  retained  money  under 
contracts  1  and  2  depended  entirely  on  the 
progress  of  those  contracts,  and  that,  fur- 
ther, as  those  moneys  are  primarily  liable 
to  make  good  deficiencies  in  these  contract 
works,  the  eventual  sum  available  to  be 
dealt  with   under   the  provisions  of   sec- 
tion 17  of  this  contract  could  not  in  any 
way  be  estimated  as  a  fixed  sum.     Their 
Lordships  therefore  hold  that  the  sums  are 
not  liquidated  damages  under  section  17. 
So  far  as  a  claim  is  made  under  section  16 
for  £10,000,  there  seems  no  p^^und  for  argu- 
ment that  the  sum  is  liquidated  damages, 
as  the  expression  used  points  to  forfeiture 

Sure  and  simple.  Their  Lordships  ^re  not, 
owever,  satisfied  that  the  Government  has 
been  given  a  proper  opportunity  of  proving 
such  damages,  not  exceeding  the  sums  in 
the  penalties,  as  they  can  make  out.  In 
the  Court  below  the  whole  contention 
seems  to  have  turned  upon  the  question  of 
liquidated  damages,  yea  or  nay.  The  judg- 
ment of  the  learned  Chief  Justice  which 
decides — as  their  Lordships  think,  rightly 
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—that  tlie  dtunugcs  are  not  liquidated,  do«8 
not  directly  deal  with  the  question  of 
damages,  unless  certain  remarks  are  held 
to  lay  down  the  pi-oposition  that  in  such  a 
contract  the  Government,  as  a  Government, 
could  suffer  no  damage.  Their  Liordships 
do  not  take  that  view.  That  the  Govern- 
ment had  a  true  and  valuable  interest  in 
getting  a  line  constructed,  even  although 
when  constructed  it  was  not  to  be  their 
property,  seems  to  be  sufficiently  esta- 
blished Dy  the  fact  that  they  were  content 
to  pay  a  subsidy  of  £2000  a  mile.  They 
have  uot  got  that  line  completed,  but,  on 
the  contrary,  have  got  on  their  hands  an 
incomplete  fine,  incapable  of  yielding  profit 
in  its  present  state,  for  which  they  have 
been  obliged  to  pay  a  considerable  sum  of 
money.  It  seems  to  their  Lordships  that 
there  are  obvious  elements  of  damage  in 
such  a  position,  and  that  the  Government 
should  be  given  the  opportunity  of  proving 
such  damage  and  evaluating  it  in  money. 
Their  Lordships  will  therefore  humbly 
advise  His  Majesty  to  declare  that  before 
the  plaintiff  (the  respondent  in  the  prin- 
cipal  appeal)   obtains   judgment   for   the 


sums  uf  £0G,14S,  l&i.  7d.  and  £50,000  awarded 
to  him  by  the  judgment  of  the  Supreme 
Court  dated  the  29th  February  1904,  the 
defendant  (the  principal  appellant)  is  en-" 
titled  to  prove  such  damage  as  he  may- 
have  actually  suffered  through  the  plaintiff's 
breach  of  contract,  and  to  obtain  judgment 
in  reconvention  for  such  amount  to  be 
deducted  from  the  suras  awarded  to  him  by 
the  judgment  of  the  Supreme  Court,  and 
that  subject  to  such  declaration  the  defen- 
dant's appeal  ought  to  be  dismissed,  and 
further,  that  the  plaintiff's  cross  appeal 
ought  to  be  dismissed.  The  parlies  will 
pay  their  own  costs  of  the  appeal  and 
cross  appeal  respectively. 

Counsel  for  the  Appellant  in  the  prin- 
cipal appeal  and  the  Be.spondent  in  the 
cross  appeal— Neville,  K.C. — Mackarness. 
Agents— Wilson,  Bristows,  &  Carpmael, 
Solicitors. 

Counsel  for  the  Respondent  in  the  prin- 
cipal appeal  and  the  Appellant  in  the 
cross  appeal — Upjohn,  K.C— Jenkins,  K.C. 
— W.  H.  Cozens-Hardy.  Agents — Cox  & 
Lafone,  Solicitors. 
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Vol    XT  fll     r  P«»'-  OrdenComnitttM,  laot 
vm.  ^l^lli.    I         Notice,  to  Ageou.  &C. 


PE0VI8I0NAL  OEDEKS  COMMITTEES. 


NOTICES  TO  AGENTS. 
Proofs. 

All  persona  acting  as  Agents  under  the 
Private  Legislation  Procedure  (Scotland) 
Act  are  requested  to  take  note  that  they 
are  responsible  for  the  accuracy  of  the 
statements  contained  in  the  formal  proofs 
of  compliance  with  the  General  Orders.  It 
is  the  duty  of  the  agent  in  every  case  to 
call  the  Examiner'sattention  toanyinstance 
in  which  the  requirements  of  the  General 
Orders  have  not  been  fully  complied  with, 
and  he  will  be  held  responsible  for  any 
neglect  of  this  duty  and  for  the  consequences 
thereof. 

In  proving  compliance  with  General 
Orders,  agents  are  requested  in  every  case 
to  use  the  printed  statements  of  proofs, 
which  may  be  obtained  from  the  usual 
agents  for  the  sale  of  Government  publica- 
tions. 

Fees. 

All  Fees  under  General  Orders  must  be 
paid  to  the  SecreUry  for  Scotland's  Office. 

Pees  should  be  remittetl  to  the  Scottish 
Office  by  letter  addressed  to  the  Under 
Secretary  for  Scotland.  Bank  drafts  and 
cheques  should  be  made  payable  to  His 
Majesty's  Paymaster  General  and  crossed 
to  the  account  of  that  officer  at  the  Bank 
of  England.  As  regards  fees  in  respect  of 
proceedings  before  the  Examiner  or  Com- 
missioners, it  has  been  arranged  that  a 
daily  note  of  these  fees  shall  be  handed  or 
forwarded  to  each  party  appearing  at  such 
proceedings.  As  soon  as  the  proceedings 
are  closed,  the  total  amount  due  should  be 
remitted  to  the  Scottish  Office  in  the 
manner  above  mentioned. 

In  remitting  fees  by  bank  draft  or  cheque, 
agents  are  requested  not  to  add  any  sum  in 
respect  of  anticipated  bank  charges.  If 
such  chai^^es  are  actually  made,  agents  will 
be  notified  and  the  amounts  will  be  collected 
from  them  in  due  course. 

Appli4Mtion8  for  fresh  Borrowing  Poroers. 
Parties  applying  for  Provisional  Orders 
and  their  respective  agents  are  requested 
to  note  that  where  new  borrowing  powers 
are  applied  for  by  town  councils  or  other 


bodies  possessing  power  to  levy  rates  whidi 
will  form  the  security  for  the  repayment  <rf 
the  loans,  it  will  save  time  and  correspon- 
dence if  the  application  to  the  Secretary 
for  Scotland,  or  the  estimate  required  under 
General  Order  36,  is  accompanied  by  full 
statements  showing  the  existing  borrowing 
powers  and  conditions  of  repayment,  the 
amounts  which  have  been  annually  repaid 
or  paid  into  sinking  fund  since  the  loans 
under  existing  borrowing  pow^ers  were  in- 
curred, and  the  outstanding  debt.  Sncb 
statements  should  be  supported  by  copies 
of  annual  accounts  for  three  years  precetung 
date  of  application. 

Variations  from  Model  Bill  Clattaes. 
It  is  also  desired  that  in  three  of  the 
prints  of  Draft  Provisional  Orders  deposit«d 
m  the  Scottish  Office  for  the  use  of  the 
Secretary  for  Scotland  and  his  Counsel, 
extracts  from  and  variations  of  the  Model 
Bill  Clauses  should  be  marked  so  as  to  show 
whether  they  are  adopted  with  or  without 
variation.  It  is  suggested  that  where  the 
whole  or  part  of  a  model  clause  has  been 
adopted,  a  marginal  note  "  Model "  would 
suffice,  and  that  where  a  model  clause  is 
intentionally  altered,  it  should  be  either 
underlined  or  sidescored,  and  marked 
"Model  Varied."  Where  clauses  of  an 
unusual  character  are  inserted,  especially 
in  the  case  of  Improvement  Orders,  a  mar- 
ginal reference  to  precedents  would  in 
many  instances  facilitate  business. 

General  Orders. 
The  General  Orders  under  the  Procedure 
Act,  reprinted  as  amended  up  to  December 
1903,  are  issued  as  a  Stationery  OfHce  pub- 
lication, and  may  be  obtained  from  the 
usual  agents  for  the  sale  of  Government 
publications,  price  one  shilling.  No  altera- 
tions have  been  made  since  this  edition 
was  issued. 

Warrants  under  the  Parliamentary 
Deposits  Act  1848. 
A  form  of  requisition  for  warrant,  and  a 
form  of  warrant,  under  the  Parliamentary 
Deposits  Act  1846,  as  read  with  General 
Order  145,  may  be  obtained  on  application 
to  the  Scottish  Office. 
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SUMMARY. 
During   the   Session    1905-6  applications 
were  made  for  26  Provisional  Orders,  16 
applications  in  December  1905  and  10  ap- 
plications in  April  1906. 

In  terms  of  the  Chairmen's  decisions  five 
of  the  Draft  Orders  were  required  to  pro- 
ceed as  Private  Bills.    These  Orders  were— 

1.  The  Edinburgh  Corporation  Order. 

2.  The  Highland  and  Great  North  of  Scot- 
land Railways  Amalgamation  Order. 

3.  The  Scottish  Union  and  National  Insur- 
ance Company  Order. 

4.  The   Buckhaven,   Methil,    and   Inner- 
leven  Burgh  Extension  Order. 

5.  The  North  British  Railway  Order. 

The  following  eleven  Orders  were  unop- 
posed, or  opposition  to  them  was  with- 
drawn : — 

1.  The  Cathcart  District  Railway  (Super- 
fluous Lands)  Order. 

2.  The  County  of  Aberdeen  (Monymusk 
Bridge  and  Road)  Order. 

3.  The  Forfar  Corporation  Water  Order. 

4.  The  North  Berwick  Corporation  Order. 

5.  The  Perth  Corporation  Gas  Order. 

6.  The  Edinburgh  Corporation  (Superan- 
nuation) Order. 

7.  The  Inverclyde  Bequest  Order. 

8.  The  Newburgh  and  North  Fife  Railway 
(Extension  of  Time)  Order. 

9.  The  Paisley  Roads  Order. 

10.  The  Portobello  and  Musselburgh  Tram- 
ways (Port  Seton  Deviation)  Oi-der. 

11.  The  Ure  Elder  Fund  Order. 

Ten  Orders  were  opposed  and  were  the 
subject  of  local  inquiry.  These  Ordei-s, 
reported  below,  were— 

1.  The  Falkirk  and   District  Tramways 
(Extension)  Order. 

2.  The  Dunfermline  and  District  Tram- 
ways Order. 

3.  The  Ardrossan,  Saltcoats,  and  District 
Tramways  Order. 

4.  The     Dumbarton     Waterworks     and 
Burgh  Extension  Order. 

5.  The  Dumbartonshire  (Duntocher  and 
Dalmuir)  Water  Order. 

6.  The  Dumbartonshire  Tramways  Order. 

7.  The  Rutherglen  Burgh  Order. 

8.  The  Glasgow  and  South  Western  Rail- 
way Order. 

9.  The  Blairgowrie  and  Rattray  District 
Water  Order. 

10.  The  Clydebank  and  District  Water  and 
Burgh  Extension  Order. 


Thurtday  and  Friday,  April  5  and  6. 

(Before  Lord  Killanin,  Chairman,  Lord 
Sinclair,  Viscount  Dalrymple,  M.P., 
Mr  Alexander  Findlay,  M.P.— at  Edin- 
burgh.) 

FALKIRK  AND  DISTRICT  TRAMWAYS 
(EXTENSIONS)  PROVISIONAL  ORDER 

Provisunud  Order — Tramroayt — Competi- 
tion with  Railtoay  Company — Carriage 
of    Goods,    Animals,    and    Minerals  — 
Supply  by  Tramway  Company  of  Electr^ 
Power — National  Telephone  Company — 
Protection  of  Overhead   Wires  —  TYam- 
vxiy  Act  1870  (33  and  34   Vict.  cap.  78), 
sec.  30 — Omnibuses  in  Connection  with 
Tramway, 
This  Order  was  promoted  by  the  Falkirk 
and  District  Tramways  Company,  which 
was  incorporated  in  1901  under  Provisional 
Order.    Tne  main  object  of  the  Order  was 
to  make  certain  extensions  of  the  system 
authorised  in  1901,  which  had  since   been 
constructed  and  was  now  in  working  order. 
The  proposed  extensions  were  tw8  m  num- 
ber, the  flrst  being  one  of  about  two  miles 
in  length  running  partly  through  the  burgh 
of  Fiukirk  and  partly   into  the  county  of 
Stirling,   the   second,  considerably  longer, 
running  from  the  burgh  of  Falkirk  through 
part  of  the  county  to  the  burgh  of  Grange- 
mouth. 

The  Order  was  opposed  by  the  Caledonian 
and  North  British  Railway  Companies,  the 
National  Telephone  Company,  and  the 
Scottish  Central  Electric  Power  Company. 
The  main  opposition  to  the  preamble  was 
that  of  the  railway  companies  upon  the 
gi-ound  of  competition.  The  Scottish 
Central  Power  Company  also  opposed  the 
preamble  in  so  far  as  it  was  proposed  to 
convert  the  Tramway  Company  into  a 
Power  Company. 

The  Caledonian  Railway  Company  owned 
the  line  from  Falkirk  to  Grangemouth, 
and  the  North  British  Company  had 
running  powers  over  that  line,  and  also 
owned  a  line  from  Falkirk  in  the  direc- 
tion of  Laurieston.  These  companies  con- 
tended that  the  wants  of  the  district 
were  sufficiently  supplied  by  the  existing 
railway  service.  They  further  objected  to 
the  proposal  to  include  in  the  Order  powers 
(1)  to  carry  goods,  animals,  and  minerals', 
and  (2)  to  run  omnibuses  in  connection  with 
the  tramway. 

The  Scottish  Central  Electric  Power  Com- 
pany objected  to  a  proposal  to  authorise 
the  Tramway  Company  to  supply  electric 
power  to  other  companies,  local  authorities, 
or  persons.  The  promoters  bad  obtained 
authority  under  their  Order  of  1901  to 
erect  a  generating  station  of  their  own  and 
to  make  agreements  to  supply  electric 
power.  They  had  not  as  yet  exercised  these 
powers  but  obtained  their  electric  energy 
from  the  Scottish  Electric  Power  Com- 
pany, who  had  obtained  an  Act  in  19D8 
authorising  them  to  supply  a  large  part  of 
the  counties  of  Stirling,  Fife,  and  Clack- 
mannan.   An  agreement  had  been  entered 
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into  in  1006  between  the  promoters  and  the 
Scottish  Electric  Supply  Company  under 
which  the  latter  contracted  to  supply  the 
power  for  the  tramways  for  an  initial 
period  of  25  years,  which  might  be  extended 
by  agreement  for  7  or  12  years. 

Proof  was  led  for  the  promoters.  The 
Commissioners  then  intimated  that  tbeT 
would  not  allow  the  clause  dealing  with 
goods,  animals,  and  minerals  to  be  part  of 
the  Order. 

Subject  to  this  restriction  they  passed  the 
preamble,  reserving  the  question  raised  by 
the  Central  Power  Company  to  the  dis- 
cussion upon  clauses.  By  ag^emeut  the 
clause  giving  the  power  objected  to  by  that 
Company  was  subsequently  dropped  from 
the  Order. ' 

On  the  adjustment  of  clauses  the  National 
Telephone  Company  claimed  the  insertion 
of  a  clause  to  the  effect  that  "Section  90 
of  the  Tramways  Act  1870  shall  have 
effect  as  if  wires  or  apparatus  laid  in  a 
road  included  wires  or  apparatus  erected 
or  carried  over  a  road,  footpath,  or  place." 

Argued  for  the  objectoi-s — Section  90  of 
the  Tramways  Act  1870  gave  protection 
only  to  'underground  wires.  It  did  not 
contemplate  that  the  protection  of  over- 
head wires  would  become  necessary.  Such 
protection  was  as  necessary  in  the  one  case 
as  in  the  other.  This  clause  had  been 
inserted  by  Parliament  in  the  Paialey 
Diatrict  Tramway  Order  1005,  42  S.L.R. 
888,  and  in  the  OUugmo  Order  1005,  in 
nine  sei>arate  English  Acts  by  agreement, 
and  in  six  different  Tram  way  Orders  by  the 
Board  of  Trade. 

Argued  for  the  promoters— The  objectors 
bad  no  title  to  this  provision.  The  National 
Company  had  no  statutory  right  in  their 
overhead  wires  and  apparatus  and  could 
not  insist  upon  statutory  protection.  In 
no  case  had  this  Tribunal  sanctioned  the 
clause.  In  the  Glasgow  and  Paisley  cases 
cited  the  clause  haid  only  been  inserted 
when  the  Bills  were  before  the  House  as  a 
concession  to  opposition  which  threatened 
to  prevent  their  passing  the  House. 

The  Commissioners  allotoed  the  clause. 

TheTramwayCompanyobtaiuedauthority 
to  run  omnibuses  within  5  miles  of  any 
point  upon  their  system. 

Counsel  for  the  Promoters— Cooper,  K.C. 
— D.  M.  Wilson.  Agents— E.  &  I.  Findlay, 
S.S.C. 

Counsel  for  the  North  British  Railway 
Company  (Objecting)  —  C.  Scott  Dickson, 
K.C. — Grierson.  Agent— James  Watson, 
S.S.C. 

Counsel  for  the  Caledonian  Railway  Com- 
pany {Objectiyig) — M'Clure,  K.C.  Agent — 
H.  B.  Neave,  Solicitor. 

Counsel  for  the  National  Telephone  Com- 
pany (06/«c<tnjf)— Wilson,  K.C.  Agents 
James  Andrew,  Solicitor. 

Counsel  for  the  Scottish  Central  Electric 
Power  Company  (Objecting)  — lijon  Mac- 
kenzie. Agents — Bonar,  Hunter,  &  John- 
stone, W.S. 


Friday,  Saturday,  and  Monday,  6<A,  Itk, 
and  9lh  April. 

(Before  Lord  Killanin,  Chairman,  Lord 
Sinclair,  Viscount  Dalrymple,  M.P., 
and  Mr  Alexander  Findlay,  M.P.— at 
Edinburgh.) 

DUNFERMLINE  AND  DISTRICT 
TRAMWAYS    PROVISIONAL   ORDER. 

Provitional  Order — Locus  Standi — Tmm- 
vxiy— Preamble — Locus  of  Railway  Com- 
pany Opposing  Tramicay — CompatUion 
— Acqutsttion  of  a  Tratnicay  by  Local 
Authorities  where  Many  Interested  - 
Supply  by  Tranvtcay  Company  of  Elec- 
trical Energy. 

The  object  of  this  Order  was  to  incorporate 
a  company  to  consti-uct  and  work  tratn- 
ways  of  aoout  18  miles  in  length  in  the 
Western  District  of  the  county  ofFife.  The 
proposed  tramways,  which  had  the  town  of 
Dunfermline  for  their  centre,  extended  in 
the  first  place  from  the  burgh  of  Inverkeith- 
ing  northwards  for  about  five  miles  through 
the  town  of  Dunfermline,  then  diver^ 
eastward  through  several  small  mining 
villages  to  Cowdenbeath,  thence  pro- 
ceeded northward andended  in  twobranches 
at  Lochgelly  and  Keltv.  The  promoters 
had  the  support  of  all  the  local  authorities 
concerned,  the  County  Council  of  Fife  and 
the  Dunfermline  District  Committee  ap- 
pearing only  upon  clauses.  Agfreements 
between  the  promoters  and  the  leadiog 
local  authorities,  viz.,  the  County  Coudcu 
of  Fife  and  the  Royal  Burgh  of  Dunfenu 
line,  provided  terms  of  purchase  of  the 
tramways  in  substitution  for  the  terms  of 
the  Tramways  Act  1870.  The  other  local 
authorities,  viz.,  the  Burghs  of  Cowdenbeath 
and  Lochgelly,  did  not  stipulate  for  separate 
purchase  rights.  It  was  provided,  however, 
by  the  said  agreements  that  all  the  local 
authorities  might  bv  mutual  assent  acquire 
the  whole  undertaKing  on  certain  terms, 
and  also  that  the  said  leading  local  autho- 
rities might  acquii-e  on  the  same  agreed 
terms  the  parts  of  the  undertaking  within 
their  ow  n  district,  and  also  the  i>ai>ts  beyond 
their  district,  with  the  consent  in  the  latter 
case  of  the  other  local  authorities  concerned. 

The  preamble  was  opposed  by  the  NorUi 
British  Railway  Company.  The  Connty 
Council  of  Fife  and  the  Dunfemnline  Dis- 
trict Committee,  certain  frontagers  in  the 
High  Street  of  Dunfermline,  the  Fife  Elec- 
tric Power  Company,  and  the  National 
Telephone  Company  objected  upon  cla<i8es. 

On  the  preamble  proof  was  led  by  the 
promoters  and  by  the  North  British  Rail- 
way Company.  Counsel  for  the  North 
British  Railway  objected  upon  the  ground 
that  the  scheme  could  not  be  flnanciallT 
successful.  The  construction  of  this  tnm- 
way  competing  with  the  Railway  Company, 
as  it  did  tbrough  its  whole  course  of  eighteen 
miles,  and  crossing  the  rail  way  some  thirteen 
or  fourteen  times,  could  only  result  in 
failure.    The  portion  between  Dunfermline 
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and  Invei-keithing  was  neither  required  by 
the  public  nor  was  it  such  as  would  serve 
any  necessities  of  the  public ;  it  would  take 
away  traffic  from  the  Railway  Company 
and  give  no  corresponding  advantage  to 
the  travelling  public. 

Argued  for  the  promoters — The  locus  of 
the  objectors  was  upon  the  limited  ground 
of  competition.  They  had  no  right  to 
t>bject  upon  points  which  did  not  aflfect 
competition.  In  this  case  there  was  a 
unanimous  desire  of  all  the  local  autho- 
rities concerned  for  the  tramways.  In 
the  South  Lanarkshire  Tramways  1908, 
40  S.L.R.  885  sixteen  miles  of  tramways 
had  been  authorised,  running  on  the  same 
route  as  and  in  competition  with  the 
Railway  Company,  aua  in  the  Khondda 
Valleif  Tramioaya  thirty  miles  of  tram- 
ways in  similar  circumstances. 

TTie  Commissioners  were  unanimously 
of  opinion  that  the  preamble  had  been 
pi-oved  with  reference  to  the  whole  line, 
except  the  portion  outside  the  Burgh  of 
Dunfermline  going  southwards.  The  Chair- 
man added — "I  may  say  we  came  to  our 
conclusion  wholly  apart  from  financial 
considerations.  We  practically  came  to 
that  conclusion  on  the  promoters'  evi- 
dence." 

On  the  adjustment  of  clauses  the  Fife 
Electric  Power  Company  objected  to  a 
clause  authorising  the  supply  by  the  Tram- 
way Company  to  any  local  authority,  ' 
company,  or  person,  of  electric  energy. 
Proof  was  led  for  the  Fife  Power  Com- 
pany, which  showed  that  at  that  date 
there  were  onlv  two  authorities  who  had 
power  to  supply  electric  energy  in  Fife- 
shire,  viz.,  the  Burgh  of  Kirkcaldy  within 
its  own  limits  and  the  objecting  Company. 
The  objecting  Company  was  only  autho- 
rised to  supply  under  the  conditions  of 
the  Mectric  Lighting  Acts. 

Argued  for  the  objectors— The  objecting 
Company  would  be  subject  to  unreasonable 
competition.  Under  the  terms  of  their 
Act  they  were,  inter  alia,  not  entitled  to 
give  a  preference  or  to  unreasonably  with- 
hold a  supply  from  any  person.  They  were 
further  bound  to  supply  at  certain  rates 
which  bore  a  relation  to  the  dividend  which 
the  Company  was  earning.  The  promotors 
would  be  converted  by  this  clause  into  a 
Power  Company  without  any  such  disabi- 
lities. The  clause  had  lieen  previously 
rejected  in  the  Edinlnirgh  Suburban  Tram- 
ways Order  1905,  42  S.L.B.  894;  Notting- 
ahire  and  Derbyshire  Tramways  1903;  and 
South  Lanarkshire  2'rawtwnys  1903  (eit.). 

Argued  for  the  proraotei-s — Tlie  opposi- 
tion was  an  attempt  to  maintain  a  mono- 
poly. Looking  at  the  circumstances  here 
the  clause  was  reasonable  —  Wewjyss  Tram- 
ways Order  1905,  42  S.L.B.  886.  In  the 
Nottingham  Order  and  South  Lanarkshire 
Order  cited  the  clause  was  deleted  by 
agreement.  The  Edinburgh  Suburban 
case  was  one  for  i«tail  and  not  for  bulk 
supply. 

The  Commissioners  unanimously  refused 
to  grant  the  clause,  but  allowed  a  pro- 
vision to  the  effect  that  "the  Company 


may  apply  for,  and  if  obtained  carry  into 
effect,  F^visional  Orders  under  the  Electric 
Lighting  Acts  1882  and  1888,  the  Electric 
Lighting  (Scotland)  Act  1890,  and  the 
Electric  Lighting  (Scotland)  Act  1902." 

Counsel  for  the  Promoters  —  M'Clure, 
K.C.— Sandeman.  Agent — E.  I.  Findlay, 
S.S.C. 

Counsel  for  North  British  Railway  Com- 
pany (Objecting) — C.  S.  Dickson,  K.C. — 
Qrierson.    Agent — James  Watson,  S.S.C. 

Counsel  for  the  County  Council  of  Fife 
and  the  Dunfermline  District  Committee 
(Objecting) — T.  B.  Morison.  Agent — V.  A. 
Begg,  W.S. 

Counsel  for  the  Fife  Electric  Power  Com- 
pany (Objecting) — Wilson,  K.C.  Agents^ 
Davidson  &  Syme,  W.S. 

Counsel  for  National  Telephone  Company 
(Objecting)— WiXaoji,  K.C.  Agent— James 
Andrew,  Solicitor. 

Counsel  for  Frontagers  (Objeciino)— Mac- 
millan.  Agent — J.  R.  Stevenson,  Solicitor, 
Dunfermline. 


Thursday,  Friday,  Saturday,  Monday, 

Tuesday,  and  Wtdnesday,  3rd,  4th,  6tk,  1th, 

8th,  and  9th  May. 

(Before  the  Duke  of  Argyll,  K.T. ,  Chairman, 
the  Eai-1  of  Ranfurly,  Sir  John  Batty 
Tuke,  M.P.,  Mr  Alexander  W.  Black, 
M.P.— at  Glasgow.) 

ARDROSSAN,  SALTCOATS,  AND 

DISTRICT  TRAMWAYS  PROVISIONAL 

ORDER. 

Provisional     Order —  Tramvxtys — Raitway 
Company  —  Level-Crossing    of   Raittoay 
Line  by  Tramway — National   Telephone 
Company— Protection  of  Overhead  wires 
— Tramways  Act  1870  (38  and  34  Vict.  cap. 
70,  sec.  30) — Power  to  Run  Omnibttses  by 
Tramway  Company  on  a  Route  on  which 
Tramway  Refused. 
This  was  an  Order  to  incorporate  a  com- 
pany to  construct  and  work  certain  tram- 
ways in  the  burghs  of  Ardrossan  and  Salt- 
coats and  in  the  adjoining  district  of  the 
County  of  Ayr.     The  proposed  tramway 
was  one  of  eleven  and  o^nalf  miles  in  length, 
starting  from  the  village  of  Portencross 
and  runningthence  through  arural  district 
by  way  of  West  Kilbride  and  Seamill  to 
Ardrossan  ;  thence  its  course  lay  through 
Saltcoats  and    Stevenston    to   Ardeer,   at 
which  latter  place  the  presence  of  several 
large  works  called  specially  for  tramway 
facilities.    The  Order  also  embraced  powers 
to  construct  a  pier  at  Portencross. 

The  principal  opponents  of  the  Order 
were  the  Glasgow  and  South -Western, 
Caledonian,  ana  Lanarkshire  and  Ayrshire 
Railways,  the  County  Council  of  the  County 
of  Ayr,  the  Northern  District  Committee 
of  the  County  Council  of  Ayr,  and  the 
District  Road  Board.  The  Order  was 
also  opposed   by  certain    proprietors  and 
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frontagers  upon  the  proposed  line  of  tram- 
way and  by  the  National  Telephone  Com- 
pany. 

The  promoters  had  the  support  of  the 
Parish  Council  of  West  Kilbriae,  the  Parish 
Council  and  the  Town  Council  of  Ar- 
drossan,  the  Town  Council  of  Saltcoats, 
and  the  Parish  Council  of  Stevenston. 

The  railway  service  in  the  district  was  pro- 
vided by  the  Glasgow  and  South-Western 
Railway  Company  with  stations  at  Steven- 
ston, Saltcoats,  South  Beach,  Ardrossan 
Harbour,  and  West  Kilbride,  and  by  the 
LMtarkshire  and  Ayrshire  Kailway  Com- 
pany, worked  by  the  Caledonian  Company, 
with  stations  at  Stevenston,  Saltcoats,  and 
Ardrossan.  The  main  opposition  of  the 
Railway  Companies  was  on  the  gi-ound  of 
competition;  they  contended  that  there 
was  not  a  sufficient  public  demand  for  a 
tramway  service  in  the  district,  its  wants 
being  supplied  by  the  existing  railway 
service.  More  especially  was  this  the  case 
in  the  less  populous  portion  of  the  pi-oposed 
tramway  route  between  Portencross  and 
Ardrossan.  As  regards  this  latter  portion 
the  Railway  Companies  were  supported  in 
their  opposition  by  the  County  Authorities 
and  by  certain  proprietors  in  West  Kilbride. 
The  Railway  Companies  further  objected 
on  the  ground  of  certain  engineering  diffi- 
culties, and  especially  to  a  proposal  that 
the  tramway  should  cross  the  Glasgow  and 
South-Western  Company's  line  on  the  level 
at  a  point  close  to  the  station  at  .Stevenston. 

After  hearing  evidence  for  the  promoters, 
for  the  Glasgow  and  South- Western  Rail- 
way Company,  and  for  the  owners  and 
frontagers,  the  Commissioners  found  that 
the  preamble  of  the  Order  had  not 
been  proved  so  far  as  regarded  the  tram- 
way between  the  proposed  terminus  at 
Porteiicross  and  the  northern  boundary  of 
the  Bureh  of  Ai'drossan,  nor  as  regards  so 
much  of  the  tramway  as  consisted  of  a 
level-crossing  over  the  line  of  the  Glasgow 
and  South- Western  Railway  at  Stevenston. 

On  the  adjustment  of  clauses  the  National 
Telephone  Company  claimed  the  insertion 
of  a  clause  giving  the  same  protection  to 
overhead  wires  and  apparatus  of  the  com- 
pany as  was  given  to  underground  wires  by 
section  30  of  the  Tramways  Act  1870.  The 
promoters  opposed  this  proposal.  Proof 
was  led  for  the  Telephone  Company  and  for 
the  promoters. 

Argued  for  the  promoters  —  The  Tele- 
phone Company  had  no  statutory  authority 
for  the  erection  of  overhead  wires  and  could 
not  claim  this  provision.  Section  30  of  the 
Tramways  Act  had  been  incorporated  with 
reference  to  overhead  wires  in  Scottish 
Ordera  only  where  thei>e  had  been  an  agree- 
ment, and  there  was  no  precedent  binding 
upon  this  tribunal. 

Argued  for  the  National  Telephone  Com- 

eany — The  section  was  justly  claimed,  and 
ad  in  any  case  been  inserted  by  the  Com- 
missioners in  the  Falkirk  Order  of  the  pre- 
sent session  (reported  «up.  p.  880). 
The  clause  was  made  part  of  the  Order. 
Certain  owners,  lessees,  and  occupiers  in 


Seamill  and  West  Kilbride  objected  to  the 
powers  sought  by  the  promoters  to  run 
omnibuses  in  connection  with  the  proposed 
tramways  within  a  distance  of  live  miles 
of  an^  terminus.  It  was  argued  that  the 
insertion  of  this  provision  would  enable  the 
Tramway  Company  to  run  omnibuses  to 
Portencross,  which  was  within  iive  miles 
of  the  Ardrossan  terminus  of  the  tramway, 
thus  defeating  the  result  at  which  the 
tribunal  had  arrived  in  disallowing  the 
tramway  over  the  same  route.  The  objeo 
tors  claimed  the  insertion  of  a  proviso  "tnst 
nothing  herein  contained  shall  authorise 
the  company  to  run  omnibuses  between  the 
western  part  of  Ardrossan  and  Porten- 
cross." An  exact  precedent  for  what  ther 
claimed  was  in  the  Port  Glasgow  Tram- 
ways Extension  Order  Confirmation  Art 
(the  Order  is  reported  30  S.L.R.  880). 

The  Commissioners  by  a  majority  were 
in  favour  of  allowing  the  clause  to  remain 
as  it  stood. 

Counsel  for  the  Pi-omoters— Cooper,  K.C. 
— Macmillan.  Agent— E.  I.  Findlay,  S.&C- 
Edinburgh. 

Counsel  for  Mr  Cunninghaine  of  Auchen- 
harvie,  The  Glengarnock  Iron  and  Steel 
Company,  and  the  Ayrshire  Coalowners 
(Objecting) —  Tieaxi  of  Faculty  (Camphell. 
K.C.)— Constable.  Agents — Holmes,  Ma^ 
Tavish,  &  MacKillop,  Writers,  Glasgow. 

Counsel  for  the  Glasgow  and  South- 
Western  Railwav,  the  Caledonian  RsUway, 
and  the  Lanarkshire  and  Ayrshire  Railwar 
(Objecting)— VfiXaon,  K.C.  Agents— Da%-Kl 
Murray,  Writer,  Glasgow  — H.  B.  Neave,  1 
Solicitor  —  Keydens,  Strang,  &  Qir\-an.  ' 
Writers,  Glasgow. 

Counsel  for  the  National  Telephone  Com- 
pany (Objecting)— Wx^Bon,  K.C.  Agent- 
James  Andrew,  W'riter,  Glasgow. 

Counsel  for  the  County  Council  of  Avr, 
the  Northern  District  Committee,  and  t^ 
County  Road  Board  (Odjecttnj;)— M'Clure, 
K.C.  —  Cochran  -  Patrick.  A^nt  —  J.  E 
Shaw,  County  Clerk. 

Counsel  for  Owners,  &c.,  at  West  Kil- 
bride (Objecttn^)  —  Hunter,  K.C.  Agent- 
A.  Moncrieff  Mitchell,  Writer,  Glasgow. 

Counsel  for  Ownei-s  and  Frontagns 
(Objecting)  —  A.  M.  Anderson.  Agents - 
John  Elmslie  &  Guthrie,  Solicitor, 
Ardrossan. 

Counsel  for  Brown's  Trustees  (Objedina) 
—  Constable.  Agents  —  Blair  &  Cadeil 
W.S. 

Agent  for  Mr  Georgfe  Morton  of  Mont- 
fode,  and  Mr  Alexander  of  Boydstone 
(Objecting)— WiUiani  Barrie,  Writer. 
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Tuetday,  Wednesday,  Thursday,  and 
Friday,  8th,  9th,  lOlh,  and  Uth  May. 


(The  Duke  of  Arygll,  K.T.,  Chairman,  The 
Earl  of  Ranf  urly,  Sir  John  Batty  Tiike, 
M.P.,  Mr  Alexander  Black,  M.P.— at 
Glasgow.) 

DUMBARTON  WATER- WORKS  AND 
"BURGH  EXTENSION  ORDER. 

Proviaional  Order  —  Burgh  —  Water  — 
Acquiaition  by  Burgh  of  Water  Supply 
in  Excess  of  its  Requirements — Source  of 
Water  Supply  Available  for  Large  Dis- 
trict Proposed  to  be  Acquired  by  One 
Authority  therein — Suggestion  of  Joint- 
Scheme  l^  Commissioners— Extension  of 
Burgh  Baaed  on  Speeuiaiive  Increase  of 
Population. 

(See  also  following  report  on  Dunbarton- 
shire ( Duntocher  &  Da  Imuir)  Water  Order. ) 

This  Order  was  promoted  by  the  Burgh  of 
Dumbarton  for  two  purposes — first,  to 
obtain  power  to  bring  a  new  water  supply 
into  the  burgh;  and  second,  to  obtain  nn 
extension  of  the  burgh  boundary  towards 
the  east.  The  pi-esent  water  suppl;^  of  the 
bui^h,  obtained  as  the  result  of  applications 
to  Parliament  in  1857,  1868,  and  1883,  was 
drawn  from  Loch  Humphrey,  Loch  Pyn, 
and  a  reservoir  at  Blacklinu,  all  situated 
in  the  Kilpatrick  Hills  and  within  6  or 
7  miles  of  Dumbarton,  in  an  area  which 
drains  into  the  Clyde  at  Dalmuir.  These 
sources,  it  was  contended,  yielded  a  supply 
of  1,000,(KX)  gallons  per  day.  The  pie- 
sent  requirements  of  the  burgh  was 
1,200,000  gallons  per  da^.  To  meet  present 
requirements  and  anticipated  increase  of 
the  population  of  the  buivh  a  largely 
increased  supply  was  stated  to  be  neces- 
sary. For  this  purpose  it  was  proposed  to 
impound  the  water  of  Loch  Sloy,  and  to 
convey  that  water  by  means  of  metal  pipes 
to  Dumbarton.  Loch  Sloy,  situated  on 
the  west  side  of  Loch  Lomond,  near  the 
head  of  the  loch,  some  27  miles  distant 
from  Dumbai-ton,  drained  into  Loch 
Lomond.  The  proposed  scheme  would 
make  some  5,(X)0,000  gallons  per  day  avail- 
able for  supply. 

The  principal  opponents  of  the  scheme 
were  tne  County  Council  of  Dunbarton- 
shire, the  Colquhoun  Trustees,  proprietors 
of  the  loch  and  adjoining  land,  and  certain 
manufacturers  who  had  works  upon  the 
river  Leven,  which  runs  from  Loch  Lomond 
to  the  Clyde  at  Dumbarton. 

The  part  of  the  scheme  relating  to  exten- 
sion of  the  burgh  was  limited  to  an  area  to 
the  south-east.  This  area,  though  not 
actually  built  upon,  was  in  most  part  laid 
out  for  feuing,  and  the  immediate  growth 
of  an  urban  population  in  that  area,  whose 
water,  lighting,  &c.,  would  have  to  bo 
supplied  Dv  the  Burgh  Authorities,  was 
stated  to  be  anticipated  owing  to  the 
recent  erection,  not  yet  completed,  of  large 
industrial  works  at  the  east  end  of  tne 
burgh. 


The  main  opposition  to  the  preamble  of 
the  Order,  apart  from  questions  of  compen- 
sation, &c.,  was  on  the  ground  of  the 
magnitude  of  the  water  scheme,  which  it 
was  contended  was  out  of  propoi-tion  to 
the  reauirementa  of  the  burgh,  immediate 
or  to  DC  anticipated.  The  appropriation 
of  this  large  source  of  supply  would  pre- 
judice the  other  local  authorities  in  the 
district,  whose  growing  needs  would  shortly 
have  to  be  provided  for. 

The  opposition  to  the  extension  of  the 
burgh  was  on  the  ground  that  it  was  asked 
merely  in  connection  with  the  water  scheme 
and  was  based  entirely  on  a  speculative 
vast  growth  of  population,  there  being,  as 
was  proved,  sufficient  vacant  ground  within 
the  burgh  to  meet  all  ordinary  growth. 

The  Commissioners  found  the  preamble 
not  proved. 

The  report  of  the  Commissioners  upon 
this  Order  was  in  the  following  terms  :— 

"The  inquiry  into  this  Order  was  decided 
by  three  Commissioners,  viz.,  the  Duke  of 
Argyll  (Chairman),  the  Earl  of  Ranfurly 
and  Mr  Alexander  Black,  M.P.,  Sir  John 
Batty  Tuke,  M.P.,  the  fourth  Commissioner 
appointed  to  inquire  into  this  group  of 
I^ovisional  Orders,  being  unable  to  attend, 
and  Sir  James  Low,  appointed  by  the 
Secretary  of  Scotland  to  fill  the  vacancy 
so  created,  not  having  heard  the  evidence. 

"The  Commissioners  heard  counsel  for 
the  promoters,  and  evidence  in  their  behalf, 
and  also  heard  evidence  in  behalf  of  certain 
opponents,  including  the  County  Council 
of  Dun  barton  and  the  Trustees  of  the  late 
Sir  James  Colquhoun  of  Luss,  Baronet; 
and,  after  deliberation,  by  a  maiority  of 
two  to  one  (Mr  Alexander  BlacK,  M.P., 
dissenting)  found  the  preamble  to  the  Order 
not  proved. 

"  The  Commissioners  accordingly  recom- 
mend that  the  Oi'der  should  be  refused. 

"The  Chairman  further  reported  that, 
while  the  Commissioners  had  inquired  into 
the  Order  as  a  measure  by  itself,  and  had 
considered  the  water-works  part  of  the 
Order  as  a  scheme  for  the  supply  of  the 
Burgh  of  Dumbarton  alone,  they  were 
impressed  with  the  desirability  of  regard- 
ing the  water  supply  of  this  district  of 
Scotland  from  a  wider  point  of  view. 

"  In  the  County  of  Dunbarton,  on  the 
north  bank  of  the  Clyde,  and  in  the  Vale 
of  Leven,  an  industrial  population,  already 
large,  is  growing  rapidly.  An  ample  water 
supply  is  essential,  not  only  for  domestic 
and  sanitary  use,  but  also  for  the  service  of 
the  manufactories  upon  which  the  liveli- 
hood of  this  population  depends.  Immedi- 
ately to  the  north  there  fortunately  lies  an 
area  of  high  land  and  copious  rainfall ;  to 
the  east,  tne  catchment  areas  of  the  Glas- 
gow and  other  water-works  a««  situated, 
and  the  southern  slope  of  the  Kilpatrick 
Hills  is  already  utilised.  The  natural 
gathering  ground,  therefore,  consists  practi- 
cally of  the  drainage  area  of  Loch  Lomond, 

"Within  this  area  certain  sources  _  of 
supply  are  already  appropriated  to  indivi- 
dual communities ;  but  the  greater  part 
still  remain  available. 

"The  Commissioners,  while  recognising 
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that  it  is  not  fur  them  to  make  any  recom- 
mendation on  this  matter,  desire  neverthe- 
less to  recoi-d  their  unanimous  opinion  that 
the  appi-opriation  of  the  sources  of  supply 
in  this  area  cannot  satisfactorily  be  left  to 
competition  between  the  various  communi- 
ties; and  that  a  scheme  for  the  common 
good  of  the  whole  population,  resulting 
either  from  further  public  inquiry  or  from 
conference  and  co-operation  between  tiie 
local  authorities  concerned,  would  be  of 
the  utmost  public  local  advantage." 

Counsel  for  the  Promoters  —  Younger, 
K.C.  —  C.  D.  Murray  —  A.  M.  Mackav. 
Agent  —  Alexander  Roberts,  Town  Clerk, 
Dumbarton. 

Counsel  for  the  Dunbartonshii-e  County 
Council  (OWecttnff)— The  Dean  of  Faculty 
(Campbell,  K.C.)— Home.  Agent— William 
Craig,  County  Clerk. 

Counsel  for  the  United  Turkey  Red 
Company  (Objectitifi)  —  The  Dean  of 
Faculty  (Campbell,  K.C.)— King.  Agents 
— M'Grigor,  Donald,  &  Company,  Writers, 
Glasgow  —  Moncrietf,  Barr,  Patersou,  & 
Company,  Writers,  Glasgow. 

Counsel  for  the  Calico  Printers'  Associa- 
tion (Objecting)— The  Dean  of  Faculty 
(Campbell,  K.C.)— King.  Agents— M  'Grigor, 
Donald,  &  Company,  Writers,  Glasgow 
— Moncrietf,  Barr,  Patei-son,  &  Company, 
Writers,  Glasgow. 

Counsel  for  the  Colquhoim  Trustees 
{Objecting)  —  Scott  Dickson,  K.C.  —  Con- 
stable. Agents— Macrae,  Flett,  &  Rennie, 
W.S. 

Counsel  for  the  Tarbet  (Loch  Lomond) 
Hotel  Conipany,  Limited,  and  Others 
(Objecting)  —  Scott  Dickson,  K.C.  —  Con- 
stable. Agents — Macrae,  Flett,  &  Rennie, 
W.S. 

Counsel  for  the  Loch  Lomond  Angling 
Improvement  Association  (Objecting)  — 
Scott  Dickson,  K.C.  • —  Hume.  Agents  — 
R.  P.  Lamond  &  Son,  Writers,  Glasgow. 

Counsel  for  Baron  Overtoim  (Objecting) 
— C.  H.  Brown.  Agents — M'Keuzie,  Rober- 
ton,  &  Company,  Writers,  Glasgow. 

Counsel  for  the  Trustees  of  the  Dumbuck 
Estate  (Objecting) — C.  H.  Brown.  Agents 
— Babtie  &  Craig,  Solicitors,  Dumbarton. 

Counsel  for  the  North  British  Railway 
Company,  the  West  Highland  Railwav 
Company,  and  the  Dumbarton  and  Balloch 
Joint  Committee  (OMecting)  —  Cooper, 
K.C.    Agent— James  Watson,  S.S.C. 

Counsel  for  the  Caledonian  Railway 
Company  and  the  Lanarkshire  and  Dum- 
bartonshire Railway  Company  (Objecting) 
—  Cooper,  K.C.  Agent  —  H.  B.  Neave, 
Solicitor. 

Agent  for  Alexander  Cruni  Ewii  g  of 
Strathleven  (Objecting)  —  D.  Cockburn, 
of  Babiie  &  Craig,  Solicitors,  Dumbarton. 

Agent  for  the  Leven  Gaslight  Company, 
(Objecting)  —  D.  Cockburn,  of  Babtie  & 
Craig,  Solicitors,  Dumbarton. 

Counsel  for  D.  M.  Dodds  and  Others 
(Objecting)  —  Scott  Dickson,  K.C.  —  Con- 
stable. Agent  —  William  B.  Thomson, 
Solicitor,  Dumbarton. 


F'riday  and  Saturday,  1 1  th  and  1 2th  Mof. 


(Before  the  Duke  of  Argyll,  K.T..  Chair 
man,  the  Earl  of  Ranfurly,  Sir  James 
Low,  and  Mr  Alexander  Black,  M.P.— 
at  Glasgow. ) 

DUNBARTONSHIRE   (DUNTOCHER 
AND  DALMUIR)  WATER  ORDER. 

Provisional  Ortier — Locus  Standi — Burgh 
— Extension  of  Watsr-worka  by  a  County 
Local  Authoritv— Opposition  by  Burgk 
Lying  voithin  Water  District. 

Provisional  Order— Water—  Water  Scheme 
to  Meet  Immediate  Wants  only —  Water 
Scheme  to  Exhaust  Present  Sources- 
Scheme  Refused  on  Ground  of  Insuffi- 
ciency— Suggestion  by  Committee  of  a 
Large  Scheme  to  Meet  Requirements  of 
Water  District  and  AdjoiniTig  Distriris. 

(See  also  preceding  report  on  Dumbarton 
Water-iDorks  and  Burgh  Extension  Order.i 

This  Order  was  promoted  by  the  County 
Council  of  Dunbartonshire  and  the  Eastern 
District  Committee  of  that  County,  being 
in  their  respective  capacity  the  local  autho- 
rity for  the  County  charged  with  the 
supervision  of  water  supplies  under  the 
Local  Government  Act  liS9.  The  Order 
was  to  provide  an  additional  supply  of 
water  for  the  Duntocher  and  Dalmnir 
Water  Supply  District.  The  district  in- 
cluded the  Burgh  of  Clydet>ank  and  the 
villages  of  Duntocher,  Faifley,  Hardgate. 
and  Radnor  Park.  The  present  water 
supply  for  the  district  was  obtained  ander 
Parliaments^  powers  granted  in  1874, 
1881,  and  1807.  Under  tnese  power*  cer- 
tain reservoirs  were  constructed  in  the 
Kilpatrick  Hills  immediately  to  the  north- 
west of  Clydebank,  and  the  water  brought 
thence  through  the  district.  The  present 
scheme  proposed  to  increase  the  supply 
from  the  source  already  available,  by  the 
construction  of  certain  works  on  or  abont 
the  existing  reservoirs,  and  would  exhaust 
that  source  of  supply. 

The  Order  whs  opposed  by  the  Town 
Council  of  Clydebanlc,  by  the  Caledonian 
and  North  British  Railway  Companies,  and 
by  certivin  local  proprietors. 

The  promoters  contended  that  the  pre- 
sent supply  was  insufficient  for  tlie  needs 
of  the  district.  Owing  to  the  storage 
capacity  of  the  existing  reservoirs  no 
shortage  had  as  yet  been  felt,  but  there 
was  immediate  danger  of  a  shortage.  They 
hod  to  face  this  situation,  that  if  the  pro- 
sperity of  the  district  went  on  increas- 
ing in  the  future  as  it  had  done  in  the 
past,  it  would  shortly  be  necessary  for  ail 
parlies  concerned,  not  only  in  that  special 
district  but  also  in  the  neighbouring 
district,  either  severally  or  in  combination, 
to  make  provision  for  a  supply  for  the 
next  fifty  years  or  so.  The  present  scheme 
was  intended  to  meet  immediate  needs 
only,  pending  the  consideration  of  the 
larger  question,  and  to  use  up  the  present 
source  of  supply. 
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The  principal  opposition  on  the  preamble 
was  that  of  the  Town  Council  of  Clyde- 
bank. Their  main  contention  was  that 
the  scheme  was  a  makeshift  scheme,  which 
even  in  the  opinion  of  the  promoters  would 
not  provide  an  adequate  supply  for  more 
than  two  years,  and  that  the  contemplated 
expenditure,  eatimated  by  the  promoters 
at  £30,000  for  an  increased  supply  of  660,000 
gallons  per  day,  was  excessive  and  should 
not  be  sanctioneid. 

The  promoters  objected  to  the  locus  of 
the  Town  Council  of  Clydebank  on  the 
ground  that  they  'had  no  power  with 
regard  to  water  supply.  The  local  autho- 
rity in  matters  of  water  supply  in  the 
district  concerned  was  the  County  Council. 
TTie  Town  Council  were  the  local  authority 
within  the  burgh  in  ordinary  matters  of 
public  health,  but  matters  of  water  supply 
were  expressly  excluded  from  their  powers 
— Local  Government  (Scotland)  Act  1889  (52 
and  53  Vict.  cap.  50),  sees.  11  and  81 ;  also 
County  Counctl  of  Dumbarton  v.  Police 
Cominiaa Loners  of  Clydebank,  16th  Novem- 
ber 18M,  32  S.L.B.  56.  Further,  the  Burgh 
Police  (Scotland)  Act  1802  (55  and  56  Vict, 
cap.  55),  sec.  281,  which  goveraed  Clyde- 
bank, prohibited  any  Commissioners  of 
Police  from  supplying  water  in  any  district 
where  there  were  already  commissioners  — 
Parliamentary  Commissioners  or  a  Water 
Company — authorised  to  supply  water. 

The  Commissioners  under  the  special  cir- 
cumstances of  the  case  granted  a  locut 
standi. 

Evidence  was  led  for  the  promoters  and 
for  the  Town  Council  of  Clydebank. 

The  Commissioners  foimd  the  preamble 
not  proved. 

The  Chairman  made  the  following  report 
to  the  Secretary  for  Scotland — "That  the 
Commissioners  heard  counsel  for  the  pro- 
moters and  evidence  on  their  behalf, 
and  also  heard  evidence  for  the  Town 
Council  of  Clydebank  opposing  the  Order, 
and  after  deliberation  found  the  preamble 
to  the  Order  not  proved. 

"  The  Commissioners  accordingly  i-ecom- 
mend  that  the  Oi-der  be  refused. 

"The  Chairman  further  reported  to  the 
Secretary  for  Scotland  that  the  Commis- 
sioners desired  in  this  report  to  refer  to  the 
report  upon  the  Dumbarton  Water-works 
and  Burgh  Extension  Order. 

"The  proposed  scheme  for  the  Duntocher 
and  Dalmuir  District  was  considered  simply 
upon  its  own  merits.  But  the  Oominis- 
sioners  heard  evidence  which  showed  the 
growing  need  of  the  whole  area  described 
m  the  previous  report,  and  frequent  men- 
tion of  another  scheme  (not  before  the 
Commissioners)  which  will  apparently  affect 
the  Loch  Lomond  Watershed. 

"The  Commissioners  therefore  desire 
unanimously  to  emphasise  the  view  ex- 
pressed in  the  previous  report." 

Counsel  for  the  Promoters— The  Dean  of 
Faculty  (Campbell,  K.C.) — Home.  Agents 
— James  Hutcneson  &  Sons,  Writers,  Glas- 
gow. 

Counsel  for  the  Corporation  of  Clyde- 
bank (Otfjecting)  —Wilson,  K.C.  —  Munro. 


Agent— John  Hepburn,  Town  Clerk,  Clyde- 
bank. 

Counsel  for  the  North  British  Railway 
Company(06jectinj/)— Cooper, K.C.  Agent 
— James  Watson,  8.S.C. 

Counsel  for  the  Caledonian  and  Lanark- 
shire and  Dumbartonshire  Railway  Com- 
panies (Objecting)  —  Cooper,  K.C.  Agent 
— H.  B.  Neave,  Solicitor. 

Counsel  for  David  Gilmour,  proprietor 
of  Hardgate  Mill  (Objecting)  —  Macphail. 
Agent— A.  R.  Mackenzie,  Writer,  Paisley. 

Agents  for  Arthur  Baird,  of  Erskine— 
Dundas  &  Wilson,  W.S.,  Edinburgh. 

Agent  for  Tiiistees  of  late  Claud  Hamil- 
ton Hamilton  of  Barns  and  Cochno— Robert 
Mackenzie,  Writer,  Glasgow. 


Wednesday  and  Thursday,  May  16  and  17. ' 

(Before  the  Duke  of  Argyll,  K.T.,  Cliair- 
man,  the  Earl  of  Ranfurly,  Sir  James 
Low,  and  Mr  Alexander  W.  Black,  M.P. 
— at  Glasgow.) 

DUMBARTONSHIRE  TRAMWAYS 
PROVISIONAL   ORDER. 

Provisional  Order — Locus  Standi — Tram- 
way— Railtoay  Company — Notice  to  Rail- 
way Company  under   General    Orders, 
sec.     13  —  Electric    Pow^    Company  — 
Power  of  Tramtoay  Company  to  Supply 
Electric  Energy. 
The  object  of  this  Order  was  to  authorise 
the  Electric  Supply  Corporation,  Limited, 
to  construct  and  work  certain  additional 
tramways,  in  all  about  10  miles  in  length, 
situated  in  the  county  of  Dumbarton,  to 
connect  with   the  same   company's  Dum- 
barton Burgh  tramways,  which  were  author- 
ised in  1004.    The  Dumbarton  Burgh  tram- 
ways were  in  course  of  completion  and  the 
present  Order  was  for  (1)  a  linking  up  of 
the  Clydebank  with  the  Dumbarton  tram- 
ways, and  (2)  an  extension  of  the  tramway 
to  Balloch. 

The  main  opponents  of  the  scheme  were 
the  Clyde  Valley  Electrical  Power  Com- 
pany and  the  Caledonian  and  North  British 
Railway  Companies.  The  only  opposition 
upon  the  preamble  was  that  of  the  Rail w  ay 
Coinp.anie8. 

Proof  was  led  for  the  promoters.  In  the 
course  of  the  proof  counsel  for  the  Dum- 
barton and  Balloch  Joint-Line  proposed  to 
cross-examine  upon  the  financial  soundness 
of  the  scheme.  The  question  was  objected  to 
on  the  ground  that  the  Railway  Company 
had  no  genei-al  locus,  but  only  a  limited 
locus  on  the  gi-ound  of  competition.  (I^ord 
Clifford's  ruling  in  Aberdeen  Suburban 
Tramways  Order  1902,  39  S.L.R.  872). 

Argued  for  the  Railway  Company — The 
company  had  a  general  locus  as  landowner. 
Notice  had  been  served  upon  the  company 
under  section  13  of  the  General  Orders, 
which  bore,  inter  alia,  that  the  company's 
property  mentioned  in  the  annexed  scnedule 
would  "  be  liable  to  be  taken  or  used  com- 
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pulsorily  for  the  purposes  of"  the  undei-- 
taking.  The  said  schedule  specified  certain 
bridges  and  other  property  of  the  company 
upon  \»hich  the  promoters  proposed  to 
execute  certain  works. 

The  question  was  disallowed  by  the  Com- 
missioners upon  the  g^und  that  the  Rail- 
way Company,  not  being  able  to  show  any 
clause  under  which  the  promoters  proposed 
to  acquire  land  belonging  to  them,  had  no 
general  locus  as  landowners,  and  thereupon 
counsel  for  the  railways  withdrew  from  the 
inquiry. 

Pi-ououncement  upon  the  preamble  was 
postponed  until  after  the  clauses  had  been 
gone  through. 

On  Ctau«e«— The  Clyde  Valley  Electoral 
Power  Company  objected  to  a  proposed 
provision  of  the  Order  (clause  fti  (b) )  author- 
ising a  supply  of  electric  energy  by  the 
.  Tramway  Company  to  any  local  authority, 
company,  body,  or  person. 

Argued  for  the  Clyde  Valley  Company— 
The  clause  would  erect  the  promotei-s  into 
an  electric  power  company  in  competition 
with  the  Clyde  Valley  Company,  nut  not 
subject  to  the  restrictions  of  tfaie  Electric 
Lighting  Acts  under  which  the  Clyde  Valley 
Company  were  placed  by  their  Act  of  1901, 
which  authorised  them,  vnter  alia,  to  supply 
with  power  the  district  covered  by  tnis 
tramway.  The  proper  course  for  the  pro- 
moters to  pursue  was  to  make  an  applica- 
tion through  the  Board  of  Trade  lor  a 
Power  Order  or  a  Lighting  Order.  The 
Private  Legislation  Act  conferred  no  power 
on  the  Secretary  for  Scotland  to  make 
such  Orders,  and  this  Tribunal  had  no 
authority  to  deal  with  them.  The  powers 
sought  lor  in  sub-section  (b)  had  been 
granted  by  the  Ti'ibunal  only  where  un- 
opposed. In  the  South  Lanarkshire  Tram- 
ways, 1903,  sub-section  (b)  was  granted,  but 
subject  to  the  provision  that  "  nothing  in 
this  Act  shall  empower  the  Tramway  Com- 
pany to  supply  electrical  energy  to  any 
local  authority,  &c.  .  .  .  without  the  con- 
sent in  writing  of  the  Power  Company." 
In  the  most  i-ecent  cases,  the  Falkirk  and 
District  Travixcaya  (i-eported  aup.  p.  899) 
and  Dunfemiline  District  Tramways  (re- 
ported sup.  p.  900),  both  of  the  current 
session,  suo-section  (b)  had  l)een  struck  out 
by  the  Commissioners. 

Argued  for  the  promoters — The  present 
case  was  clearly  distinguished  from  that 
of  Falkirk  or  Dunfermline.  The  pro- 
motei-s  here  were  not  merely  a  tramway 
company  as  in  these  cases,  but  were  an 
electric  power  corporation  with  similar 
undertakings  in  different  parts  of  the 
country.  The  promotei-s  were  also  bound 
by  the  terms  of  the  present  Order  to 
light  the  streets  of  Dumbarton  through 
wnich  the  tramway  passed.  They  were 
thus  in  a  position  of  local  authority  qua 
lighting  in  Dumbarton.  In  the  case  of  the 
South  Lanarkshire  Tramways  the  com- 
pany concerned  obtained  an  Order  in  1000 
containing  the  powers  asked  for  here. 
These  powers  were  expressly  contained  in 
the  Order  of  1903. 


The  Commissioners  disallowed  clause  6( 
(b),  and  added.  "  In  doing  so  the  Committee, 
however,  do  not  prejudice  any  application 
to  the  Board  of  Trade  on  the  part  of  the 
Tramway  Company  for  electric  light  or 
electric  supply  powers." 

After  the  adjustment  of  clauses  the  Com- 
missioners found  the  pi-eamble  proved,  stid 
reported  the  Oi-der  as  amended. 

Counsel  for  the  Promoters— Cmbb  Watfa 
K.C.— A.  M.  Mackay.  Agents— Wishart  k 
Sanderson,  W.S.,  and  Macfai-lane  &  Thom- 
son, Writers,  Dximbarton. 

Counsel  for  the  Clyde  Valley  Electric 
Power  Company  (Objecting)— "Vfuson,  K.C. 
Agents— Wright,  Johnston,  A;  Mackenzie, 
Writers,  Glasgow. 

Counsel  for  the  Caledonian  and  Lanark- 
shire and  Dumbartonshire  Railway  Com- 
panies (Objec^i?!^)— Cooper,  K.C  Agent- 
H.  B.  Neave,  Solicitor. 

Counsel  for  the  North  British  and  Forth 
and  Clyde  Junction  Railway  Companies 
and  the  Dumbarton  and  Balloch  Joint- 
Line  Committee  (Objecting) — Cooper,  K.C. 
Agent— James  Watson,  S.S.C. 

Counsel  for  the  Royal  Burg^h  of  Dum- 
barton (Ob/ecttn^)— Kippen.  Agent— Alex. 
Roberts,  Town-Clerk,  Dumbarton. 

Counsel  for  the  County  Coun<;il  of  Diun 
barton  (Objeciinp )-Horoe.  Agent-William 
Craig,  County  Clerk. 

Agent  for  Colonel  Fergusson  Buchanan 
of  Auchentorlie  (Otgeciinjr)  —  David  Reld, 
Solicitor,  Glasgow. 


Thursday  and  Friday,  11  th  and  18<A  Mvy. 

(Before  the  Duke  of  Argyll,  K.T..  Chair- 
man, the  Earl  of  Ranfurly,  Sir  James 
Low,  and  Mr  Alexander  W.  Black, 
M.P.— at  Glasgow.) 

RUTHERGLEN  BURGH  PROVISIONAL 
ORDER. 

Provisional  Order — Burgh — Bxtenxitm— 
Inclusion  of  Public  Works  without  Popu- 
lation— Extension  to  Include  Whole  cf 
Royal  Burgh  and  Parliatnenlary  Burgh- 
Inclusion  of  Land  to  Bound  off  Boun- 
daries—InclvMon  of  Public  Parks  and 
Cemetery. 

Tills  Order  was  promoted  by  the  Provoet, 
Magistrates,  and  Councillors  of  the  Royal 
Burgh  of  Rutherglen,  and  the  purpose  of 
the  Order  was  to  extend  the  boundaries  of 
the  Police  Burgh  to  the  limits  of  the 
Royal  and  Parliamentary  Burghs,  and  also 
to  include  a  district  contiguous  to  the 
Royal  Burgh  on  the  east,  and  a  small  dis- 
trict contiguous  to  the  Parliamentary 
Burgh  on  the  west.  Ruthei^len  was  in  the 
position  of  having  thi'ee  different  burgbal 
areas — (1)  The  Pouce  Burgh  containing  3Ri 
acres,  alluded  to  herein  as  area  EI.  (i) 
The  Parliamentary  Bur^h,  which  embraced 
the  whole  of  the  Police  Burgh,  and  in 
addition  two  areas  situated  to  the  noitib- 
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west  and  north-east  of  the  Police  Burgh, 
and  alluded  to  hereinafter  as  areas  A  and 
B — extending  in  all  to  487  acres — i.e.,  to 
143  acres  more  than  the  Police  Burgh.  (3) 
The  Royal  Burgh,  which  embraced  the 
PoHce  Burgh,  and  in  addition  extended 
to  the  east,  south,  and  west,  containing 
in  all  1422  acres,  or  1078  acres  more  than 
the  Police  Burgh.  (That  portion  of  the 
Royal  Burgh  not  included  in  the  Police 
Burgh  is  alluded  to  hereinafter  as  areaC.) 
The  district  not  included  in  any  of  the 
burghal  areas  which  the  Order  proposed  to 
include  (alluded  to  hereinafter  as  area  D) 
lay  immediately  to  the  north-east,  abutting 
upon  areas  B  and  C  on  its  south-easterly 
border,  and  for  the  rest  of  its  circumference 
almost  entirely  enclosed  within  a  bend  of 
the  river  Olyde.  (A  small  area  contiguous 
to  the  Parliamentary  Burgh  on  the  west 
(lettered  A)  was  also  included,  but  this  area 
is  so  small  it  requires  no  further  notice.) 

The  Order  was  opposed  by  the  following : — 
The  County  Council  of  Lanark  and  the  Dis- 
trict Committee  of  the  Lower  Ward  of  that 
County,  by  the  trustees  of  the  late  James 
Francis  Watson,  proprietors  within  ai'ea  C, 
by  Mrs  Morgan  and  William  Dixon, 
Limited,  also  proprietors  in  the  western 
part  of  area  C,  by  Messrs  John  and  James 
White,  chemical  manufacturers,  having 
their  works  within  area  A,  by  the  trustees 
of  the  late  Allan  Farie  of  Farme,  proprie- 
tors in  B  and  D,  by  James  Eadie  &  Sons 
and  others,  manufacturers  in  B  and  D,  and 
by  the  Caledonian  Railway. 

As  regards  ai-ea  D,  it  was  agreed  during 
the  proceedings  to  limit  the  claim  of  the 
Burgh  to  a  small  portion  only  of  that  area 
which  abutted  on  the  Royal  Bui-gh,  and 
whose  inclusion  i-ounded  off  the  boundary 
of  that  Burgh. 

The  circumstances  of  the  application  and 
the  contention  of  the  promoters  were  ex- 
plained as  follows:— The  Royal  Burgh  was 
of  very  ancient  origin,  dating  from  a 
charter  of  King  David  I  in  1126.  For  many 
centuries  the  whole  lands  therein  had  been 
and  are  still  held  burgage,  and  in  the 
Burgh  Register  of  Sasines  are  recorded  all 
deeds  relating  to  them.  The  Magistrates 
had  been  in  the  habit  for  hundreds  of 
years  of  exercising  criminal  and  civil  juris- 
diction within  the  whole  Royal  Burgh. 
They  had  also  levied  certain  taxes,  such  as 
King's  Maill,  therein,  andhadexercised  Dean 
of  Guild  jurisdiction  as  to  all  buildings  in  the 
Royal  Burgh  till  within  the  past  two  or 
three  years  over  a  period  of  centuries. 
The  Parliamentary  Burgh  was  first  created 
in  1832  under  the  Reform  Act  of  that  year. 
In  1885  an  application  was  made  to  the 
Sheriff  under  the  Municipal  Klections  Act 
1868  (31  and  32  Vict.  cap.  108),  and  the  whole 
of  the  Royal  and  Parliamentary  Burghs 
were  divided  into  wards  in  terras  of  that 
Act.  Prior  to  1838  there  was  a  close  system 
of  the  election  of  magistrates,  they  prac- 
tically nominating  their  successors.  By 
the  Municipal  Elections  Act  of  that  year 
(3aud4Will.iy,  cap.  76)  it  was  provided  that 
the  burgh  franchise  should  be  exercised  by 
the  owners  and  occupiers  who  had  property 
in  the  Royal  Burgh  and  who  voted  for  a 


Member  of  Parliament  for  the  Burgh— that 
is  to  say,  those  in  area  B  only — wnilst  by 
the  same  Act  the  powers  of  the  Magis- 
trates, Council,  and  office-bearers  were 
continued  over  the  whole  of  the  Royal 
Burgh.  This  anomalous  state  of  matters 
continued  till  1868,  when  by  the  Municipal 
Elections  Act  of  that  year  (31  and  32  Vict. 
cap.  108)  the  franchise  was  extended  to 
owners  and  occupiers  in  the  whole  Royal 
Burgh. 

The  Police  Burgh  was  formed  in  1863.  In 
that  year,  in  terms  of  the  Police  Act  of 
1862  (25  and  28  Vict.  cap.  101).  sec.  16,  the 
Mtigistrates  resolved  to  adopt  the  said  Act 
with  regard  to  the  whole  of  the  Royal 
Burgh,  and  this  resolution  was  duly  con- 
firmed by  the  Sheriff  in  terms  of  sec.  20 
of  the  Act.  The  Magistrates,  however,  did 
not  put  the  general  powers  so  obtained 
into  operation  outside  the  area  E.  They 
continued,  however,  to  exercise  their 
common  law  powers  of  administration, 
civil,  and  criminal  jurisdiction,  within  the 
whole  area  of  the  Royal  Burgh.  They 
recorded  all  deeds  in  the  Burgh  Register, 
and  they  acted  as  licensing  authority  down 
to  19(B,  and  as  Dean  of  Guild  authority  till 
1902.  An  important  date  in  the  history  of 
the  Police  Burgh  was  1902,  when  by  a 
decision  of  the  House  of  Lords  it  was  held 
that  the  jurisdiction  for  public  health  pur- 
poses, and  inferentially  for  police  and 
other  purposes,  of  the  Magistrates  and 
Council  of  the  Burgh  was  conflned  to  the 
Police  Burgh  Area  E— ioioer  Ward  of 
Lanarkshire  Diati-iet  Committeev.  The  Pro- 
vost, Magistrates,  and  Council  of  the  Royal 
Burgh,  August  5,  1902,  4  F.  (H.L.)  35,  39 
S.L.R.  857.  It  was,  to  a  considerable  ex- 
tent, on  account  of  that  decision  that  the 
Order  was  promoted. 

As  regards  the  present  conditions,  which 
made  it  expedient  that  the  extension  should 
be  given,  counsel  argued  as  follows  :— 
As  regai'ds  areas  A  and  B,  these  areas 
were  for  the  gi-eater  part  occupied  by  large 
works,  and  though  the  districts  were  not 
mainly  residential,  large  numbers  of  those 
employed  in  the  works  lived  in  Rutherglen 
and  benefited  by  its  municipal  administra- 
tion. Tlie  Glasgow  Boundai-ies  Commis- 
sion, 1^,  had  recommended  that  the  areas 
should  be  annexed  to  Rutherglen.  For 
many  years  past  the  burgh  had  practically 
administrated  area  A  in  the  matter  of  police 
and  lighting.  Theseareaswere  isolated  from 
and  neglected  by  the  county,  and  practical 
difficulties  arose  in  dealing  with  criminal 
offences  there  by  the  county.  It  was  ob- 
jected to  the  annexation  of  these  areas 
that  the  burgh  had  attempted  to  achieve 
this  result  under  the  provisions  of  the 
Burgh  Police  (Scotland)  Act  1892  (55  and  56 
Vict.  cap.  55),  sec.  12,  and  had  failed.  The 
promotei'S  had  appealed  to  the  Sheriff  for 
extension  of  the  Police  Burgh  to  the 
boundaries  of  the  Parliamentary  Burgh 
under  sec.  12  of  that  Act.  The  Shenff 
had  decided  in  favour  of  the  extension,  but 
his  decision  had  been  reversed  by  the  Court 
of  Session.  The  Court  held  that  the  Sheriff 
was  bound  to  inquire  whether  the  exten- 
sion was  over  an  area  satisfying  the  con- 
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ditions  laid  down  in  sec  11  of  the  Act, 
viz.,  that  there  must  be  density  of  popula- 
tion, &c.,  justifying  the  extension ;  that 
these  conditions  were  not  satisfied  here 
—  White  V.  The  Magistrates  of  Rutherglen, 
January  28,  1807,  at  R.  446,  34  S.L.R.  387. 
It  was  in  these  circxunstani-eN  that  the 
pi-omoters  applied  for  the  present  Oi-der. 
An  exact  precedent  for  siicii  an  application 
was  in  the  Orangeuiouth  Ofder.  Tliere  an 
area  admittedly  not  url)an  or  densely 
populated  had  neen  added  to  the  biirgn 
after  an  elaborate  argument  to  the  Tribunal 
to  the  effect  that  sec.  11  provided  a  coni- 

Slete  guide  for  the  extension  of  Police 
turghs,  and  that  in  cases  where  that  section 
could  not  be  applied  there  was  no  other 
means  of  obtaining  extension. 

As  regai-ds  area  C,  the 'Burgh  of  Ruther- 
glen  was  proprietor  of  large  portions  of  the 
area.  The  common  good  amounted  to  at 
least  £40,000.  Under  existing  legislation, 
although  it  was  owned  by  the  whole  bur- 
gesses of  the  Royal  Biirgh,  it  could  only  be 
a{>plied  by  the  Magistrates  in  relief  of  rates 
within  the  Police  Burgh.  There  were  also 
within  the  area  vai-ious  public  parks  and 
the  public  cemetery,  all  of  which  were 
maintained  and  administered  by  the  pro- 
moters for  the  lieneflt  of  the  whole  in- 
habitants of  the  Royal  Burgh.  Feuing  was 
proceeding  and  streets  and  roads  being 
formed  from  year  to  year  increasingly. 
The  county  administration  of  public  health 
within  the  area  was  not  satisfactory,  and 
this  annexation  would  be  generally  of 
advantage  to  the  community.  The  long 
historical  association  was  more  than  senti- 
mental and  should  not  be  disregarded  in 
a  claim  of  the  present  kind. 

Pi-oof  was  led  for  the  promoters,  for  the 
County  Council  of  Lanark,  for  Messrs  John 
and  James  White,  for  Mrs  Moi^an  and 
William  Dixon,  Limited,  for  Watson's 
trustees,  and  for  Messrs  Eadie  &  Sons  and 
Others. 

Counsel  for  the  objectors  then  addressed 
the  Tribunal. 

Argfued  for  the  County  Council— With 
regard  to  what  had  taken  place  in  the  past, 
nothing  that  had  occurred  before  1889  could 
form  a  precedent.  Since  that  year  the 
Local  Government  Act  1889,  the  Local 
Government  Act  18&i,  and  the  Public 
Health  Act  1897  had  given  very  large 
powers  to  the  Public  Health  Authority  in 
the  County.  The  County  Council  of  Lanark 
wa«  a  large  and  energetic  body  managing 
very  large  urban  communities  with  perfect 
satisfaction.  The  proposal  was  to  take 
into  the  burgh,  whose  acreage  was  'MO 
acres,  a  disti-ict  of  the  County  extending  to 
over  1000  acres,  with  a  valutition  of  al>out 
£5.5,000  and  taking  from  the  County  an 
annual  income  from  rates  of  £3500.  This 
was  a  serious  attack  upon  county  adminis- 
tration which  was  not  justified  by  the  facts 
as  shown  in  evidence.  As  regards  tlie  ai-ea 
C,  the  p-eaterpart  of  it  was  an  agricultural 
and  mining  district,  and  not  in  any  sense 
an  urban  district.  It  was  settled  by  the 
Courts  that  in  the  existing  general  law 
Rutberglen  could  not  get  this  extension, 
because  the  statute  required  ci-itain  condi- 


tions to  be  fulfilled  before  eztensiuu  coiild 
be  given,  viz.,  density  of  the  population 
and  number  of  houses  in  the  district.  This 
had  been  decided  even  in  the  cases  of  areas 
A  and  B,  much  smaller  in  extent  and  more 
approximating  to  urban  conditions  than 
the  bulk  of  area  C.  There  was  no  prece- 
dent for  an  application  to  this  Tribunal  for 
an  extension  and  nothing  else,  instead  of 
going  to  the  tribunal  appointed  by  the 
general  law  for  that  purpose.  The  Grange- 
mouth application  quoted  by  the  promoteis 
was  primarily  a  water  scheme.  Such  a 
scheme  could  not  be  carried  through  by 
application  to  the  Sheriff.  As  r^irded 
the  remainder  of  area  C,  there  was  a  con- 
siderable villa  population,  but  no  evidence 
had  been  led  to  show  that  there  was  any 
general  desire  there  to  come  into  the  butgh. 
There  was  no  complaint  of  the  administra- 
tion of  the  County.  This  villa  area  was 
not  the  result  of  an  extension  of  Rutber- 
glen, but  of  an  exodus  from  Glasgow  of 
persons  who  preferred  to  live  in  a  country 
district.  Many  such  communities  were 
administered  with  perfect  satisfaction  and 
success  by  the  County  Council.  On  the 
whole  matter  it  was  without  precedent 
that  a  burgh  should  come  into  a  well- 
managed,  industrial  county  community 
and  seek  to  take  away  such  a  large  amount 
of  rates. 

Argued  for  Watson's  Trustees,  Mre 
Morgan  and  William  Dixon,  Limited,  and 
Messrs  John  &  James  White — As  regards 
the  western  portion  of  area  C,  this  was 
entirely  unsuitiible  for  annexation  by  the 
burgh.  It  was  in  no  sense  an  urlian  dis- 
trict, being  entirely  mineral  and  agricul- 
tural. There  had  been  no  growth  of  the 
burgh  in  this  direction,  nor  was  such 
growth  to  be  anticipated — at  least  8,500,000 
tons  of  minerals  remained  to  be  worked 
out  before  building  could  proceed.  No 
evidence  had  been  led  of  a  desire  for  an- 
nexation on  the  part  of  the  inhabitants 
As  regards  area  A,  its  annexation  had 
been  refused  by  the  Court  in  1804  ( JVhUe  t. 
Magistrates  o/Rutherglen,  above  cited),  on 
the  ground  that  it  was  not  of  an  urban 
character,  and  according  to  the  evidence 
no  change  in  its  character  htvd  taken  place 
since  that  date  or  was  likely  to  take  place. 
The  decision  of  the  Glasgow  Boundary 
Commissioners  in  1888  was  no  authority  tu 
guide  this  tribunal.  They  were  appointed 
only  to  decide  what  should  be  annexed  to 
Gliisgow.  They  held  that  the  area  in 
question  should  not  lie  annexed  to  Glasgow, 
but  any  further  recommendation  %vas  ultra 
vires.  The  Grangemouth  Order,  cited  for 
the  promoters,  was  not  opposed  by  the 
population  or  the  proprietors  of  the  district 
proposed  to  be  annexed  by  the  Order;  they 
were  all  in  favour  of  the  extension.  The 
principle  that  Parliament  will  not  sanction 
annexation  schemes  against  the  wish  of  the 
inhabitants  of  the  district  proposed  to  be 
annexed  was  firmly  establisned.  The  Tri- 
bunal would  be  departing,  not  only  from 
the  decision  of  the  Court  of  Session,  but 
also  from  all  parliament*rv  precedent, 
should  they  propose  in  face  of  the  opposition 
here  to  annex  the  area  A. 


Digitized  by 


Google 


''Tu.h^^ren'Bu^i.'or^c'r'"*-]  ^ke  ScotHsh  Luw  Repovtet .-Vol.  XLIll. 


909 


Argued  for  James  Eadie  A;  Company  and 
other  manufacturers— The  main  ground 
upon  which  annexation  was  claimed,  of  the 
area  including  the  works  of  these  objectors, 
was  that  a  certain  proportion  of  the  wotk- 
naen  employed  in  those  works,  resided  in 
the  burgh  and  benefited  by  the  burgh 
administration  without  contributing  siiD- 
stantially  to  the  rates.  Such  a  contention 
could  not  justify  the  inclusion  in  the  burgh 
of  an  are<i  essentially  non-urban. 

The  Commissioners  found  the  preamble 
provtsd. 

On  the  adjustment  of  clauses  certtiin 
proprietors  in  areas  A  and  C  claimed  a 
clause  whose  effect  would  be  to  exclude 
from  the  areas  annexed  (1)  the  provisions 
of  the  Burgh  Police  Acta  applicable  to 
accumulations  of  manure  and  dung  on 
farms,  and  (2)  the  jurisdiction  of  the  Dean 
of  Guild  Court  over  farm  buildings  and 
over  existing  works.  A  similar  provision 
had  been  made,  it  was  contended,  with 
regard  to  similar  lands  annexed  to  Edin- 
burgh in  the  Edinburgh  Coiporation  Act 
1900,  section  31.  The  clause  was  opposed 
by  the  promoters  and  the  Commissioners 
disallowed  it. 

Counsel  for  the  Promoters— Wilson,  K.O. 
—Hunter,  K.C.— D.  P.  Fleming.  Agent- 
George  Gray  junior,  Town  Clerk,  Buther- 
glen. 

Counsel  for  the  County  Council  of  Lanark 
and  the  District  Committee  of  the  Lower 
Ward  (Objecting)  —  Dickson,  K.C.— C.  D. 
Murray.  Agents— Thomas  Munro,  County 
Clerk,  Lanark- Dr  W.  H.  Hill,  District 
Clerk. 

Counsel  for  (1)  Watson's  Trustees,  (2)  Mrs 
Morgan  and  William  Uixon,  Limited,  and 
(3)  John  and  James  White  &  Company 
(OWecHwfl)— Cooper,  K.C.  Agents— (1)R.  & 
J.  M.  Hill,  Brown,  &  Company,  Writers, 
Glasgow — (2)  Moncriefif,  Barr,  Paterson,  & 
Company,  Writers,  Glasgow — (3)  Macken- 
zie, Roberton,  &  Company,  Writers,  Glas- 
gow. 

Counsel  for  Furie's  Trustees  (Objecting)— 
T.  B.  Morisoti.  Agents— Bannatyne,  Kirk- 
wood,  France,  &  Company,  Writers,  Glas- 
gow. 

Counsel  for  James  Eadie  &  Sons  and 
Others(Objecting)~-C.  D.  Mumiy.  Agents- 
Mackenzie,  Boberton,  &  Com j>any.  Writers, 
Glasgow. 

Agent  for  the  Caledonian  Railway  Com- 
pany— H.  B.  Neave,  Solicitor. 


Provisional  Order — Rehearing  by  Parlia- 
ment —  Confirmation  Bill  —  Motion  for 
Reference  to  a  Joint-Committee— Pr-ivate 
Legislation  (Scotland)  Act  1809  (62  and  63 
Vtct.  c.  47),  sec.  9. 

When  the  Bill  confirming  the  Order  as 
issued  (Rutherglen  Burgh  Order  Confirma- 
tion Bill)  was  before  the  House  of  Commons 
on  Tuesday  July  17 

Mr  Menzies  (South  Lanark)  moved  that 
the  Rutherglen  Burgh  Order  Confirmation 
Bill  should  be  referred  to  a  joint-committee 
of  the  Lords  and  Commons.     Section  9  of 


the  Private  Legislation  Procedure  (Scot- 
land) Act  1889  gave,  he  said,  the  House  of 
Commons  power  of  intervention  in  the  case 
of  legislation  under  it.  There  had  been 
only  one  or  two  ca^es  in  which  advantage 
had  been  taken  of  the  power  of  appeal,  and 
it  was  only  granted  upon  good  occasion 
and  \ipon  proper  reasons  being  given.  In 
this  case  he  trusted  he  would  Be  able  to 
show  that  there  was  good  reason  for  inter- 
vening and  sending  the  Bill  upstairs  for 
rehearing.  Many  Scottish  members  be- 
lieved that  this  Procedure  Act  was  a  first 
instalment  of  Home  Rule  for  Scotland,  but 
he  could  not  undei-stand  how  sending  four 
men  to  a  district  about  which  they  knew 
nothing  to  hear  a  case  from  counsel  for  the 
first  time  could  be  so  construe-d.  He  had 
no  faidt  to  find  with  the  good  faith  and 
impartiality  of  the  Commissioners  who 
heard  this  case,  but  he  thought  the  reason 
for  their  decision  after  a  hearing  of  seven 
or  eight  hours  was  due  t-o  the  fact  that  the 
Commissioners  were  tired,  having  already 
sat  for  sixteen  days  hearing  various  cases. 
A  small  and  unimportant  body  controlling 
310  acres  was  to  annex  1300  acres,  and  the 
reason  given  was  that  under  the  Royal 
charter  granted  by  David  I  the  inhabitants 
of  the  area  proposed  to  be  annexed  had  the 
right  to  vote  in  the  municipality  itself. 
That  was  a  maliciously  misleading  state- 
ment. He  had  resided  in  the  area  for  thirty 
years,  and  he  had  never  had  a  vote  for  the 
Rutherglen  municipality.  This  annexation 
was  against  the  wishes  of  70  percent,  of  the 
electors  in  the  area,  and  that  fact  should  be 
sufficient  to  induce  the  House  to  grant  a 
rehearing.  If  this  Order  were  confirmed 
there  was  nothing  to  hinder  Glasgow 
annexing  Partick  or  Govan  against  the 
wishes  or  the  people  in  those  towns.  The 
only  advantage  to  the  people  of  this  area 
by  annexation  would  bo  an  increase  in  the 
taxation  by  100  per  cent. 

Mr  R.  Baufoub  (Lanarkshire,  Partick), 
in  seconding,  said  it  was  ti-ue  that  burghs 
were  entitled  in  certain  circumstances  to 
extend  their  boundaries,  and  that  their 
interests  should  be  protected,  but  counties 
had  rights  also  whicn  had  to  be  regarded. 
The  Bill  should  be  ccmimitted  to  a  joint- 
committee  in  order  that  the  queftions 
should  be  fully  investigated. 

Mr  Holland  R.\iNY(KiImarnock  Burghs) 
said  that  to  the  people  concerned  the  matter 
was  of  great  importance.  It  was  decided 
to  send  down  that  particular  Bill  to  Scot^ 
land  to  have  that  particular  matter  looked 
into  by  a  Commission  of  Scotsmen  sitting 
on  the  spot.  Was  the  House  going  to 
reverse  the  policy  it  had  laid  down  that 
mattei-8  of  that  kind  ought  to  be  settled  in 
Scotland  simply  because  a  particular  deci- 
sion had  been  given  which  was  not  accepted 
heartily  by  one  of  the  parties  to  the  dispute? 
The  late  Lord  Advocate  laid  down  in  1001 
that  unless  niatei-ial  new  facts  were  adduced 
or  substantial  injustice  done,  or  a  fault  in 
procedure  committed,  there  ought  to  be  no 
rehearing.  In  the  cose  before  the  House 
no  new  facts  had  been  adduced,  no  allega- 
tion of  substantial  injustice  could  be  proved. 
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and   there  w»a  no  question  of   improper 
procedure. 

Mr   MiTCHKt,!.    Thomson   (North  -West 
Lanark)  said  the  real  question  they  had  to 
consider  was  whether,   in    the    particular 
case  under  the  Scottish  Private  Bill  Pro- 
cedure Act,  an  appeal  ought  to  be  given 
to  the  joint-comnuttee  of  both  Houses  of 
Parliament.     He  had  no  intention  what- 
ever of  impugning  either  the  zeal  or  the 
competence  of   the   gentlemen   who  com- 
posed the  Commission,  but  he  dennirred 
to  the  idea  that  any  such  procedure  as  that 
now  proposed  was  unheard  of  or  contrary 
to  the  spirit  of  the  Act.     In  the  Scottish 
Private  Bill    Procedure  Act   there  Wiis  a 
special  section— section  9— which  expressly 
made  provision  for  an  appeal  under  condi- 
tions such  as  he  submitted  wei'e  present  in 
this  particular  case.     Lord  Balfour  of  Bur- 
leigh and  Lord  Dunedin  had  expressed  the 
opinion  that  there  should  be  an  appeal  in  a 
case  where  it  was  shown  that  inju.stice  had 
been  done,  or  in  a  case  where  new  facts  had 
arisen.     He  submitted  that  in  this  case  an 
appeal  should  ins  granted  in  the  fli-st  place 
on  the  ground  of  essential   error;  in   the 
second  place  on  the  ground  of  a  decision 
which  was  contrary  to  public  policy;  and 
in  the  third  place  on  the  ground  that  since 
the   decision    was   given    new   facts    had 
emerged.     The  essential  error  had  refer- 
ence to  the  way  in  which  the  question  of 
the  royalty  of  the  Burgh  of  Ruthei^len  was 
put  before  the  Commission.    Royalty  areas 
or  Parliamentary  V)oundaries  had  nothing 
to  do  with  administrative  purposes.    The 
Bill  would    not   unite  the  municipal  and 
Police  Burgh  with  the  Royalty  area  or  with 
the  Parliamentary  area.   It  would  not  unite 
the  Royalty  and  the  Parliamentary  area 
with  each  other,  and  it  would  include  areas 
which  were  outside  the  Royalty  and  Parlia- 
mentary areas.    The  proposed  augmenta- 
tion of  the  i)urgh  by  I.'IOO  acres  with  a  valua- 
tion equal  to  the  existing  valuation  of  the 
burgh  could  only  be  justified  on  very  high 
grounds  of  public  policy.    The  promoters 
themselves  admitted    that  the  conditions 
required  in  every  case  of  extension  under 
the  present  general  statute  were  not  pre- 
sent in  this  case.    There  was  no  density  of 
popufktion,  there  was  no  unanimous  consent 
on  behalf  of  the  inhabitants,  and  there  was 
no  allegation  whatever  that  the  area  had 
been  nialadministered  by  the  County  Coun- 
cil.   The  boundary  as  drawn  by  the  Older 
was  absolutely  unworkable.    As  a  matt«r 
of  fact,  the  drainage  and  lighting  area  of 
the  district  had  been  worked  in  the  most 
admirable  manner.     This  boundary  played 
absolute    havoc  with    these  drainage  and 
lighting  areas,  and  in  one  case  it  was  actu- 
ally carried    thro^h  a    large  number   of 
dwelling-houses.    The  i-eal  fact   was    that 
this  boundary  was  not  considered  by  the 
Commissioners,  because  the  promoters  had 
proposed  to  take  in  a  considerable  body  of 
ground  which  formed  the  whole  of  a  special 
drainage  and  lighting  area,  but  at  the  end 
of  the  inquiry  the  promoters  announced 
that  they  resolved  to  drop  a  portion  of  this 
area.    It  was  impossible  to  produce  wit- 
nesses at  a  moment's  notice,  and  no  oppor- 


tunity was  given  to  the  County  Council  to 
consider  the  matter.  They  did  not  even 
know  how  the  boundary  was  goin^  to  run. 
Another  important  fact  was  that  far  from 
betng  consenting  parties,  the  inhabitants 
were  in  a  state  of  violent  dissents  This 
matter  of  the  consent  of  the  inhabitantt 
had  always  been  the  determining^  factor  in 
regard  to  extensions  of  the  city  of  Edin- 
burgh if  any  doubt  existed. 

Mr  EuGBNK  Wason  opposed  the  motion, 
holding  that  no  new  facts  had  been 
adduced,  and  that  no  injustice  had  b«fn 
tlone  by  the  Commissioners,  against  whom 
thei*  was  no  suggestion  that  thev  did  not 
act  uprightly  and  to  the  best  of  their  belief. 
The  Scottish  Private  Bill  Procedure  Art 
had  conferred  great  benefits  on  Scotland, 
and  he  hoped  the  House  would  not  lightly 
reverse  the  decision  of  the  Commissioners.' 

Mr  Claude  Hat  (Shoreditch,  Hoxton) 
supported  the  motion. 

The  Secretary  for  Scotland  (Mr  Sin- 
clair) reminded    the  Committee   that   tbe 
Private  Bill  Procedure  Act  was  passed  in 
consequence  of  the   increasing  volume  of 
business    at     the     House     of     Commons; 
secondly,  because  it  was  thought  that  in 
matters  purely  local  it  might  be  pos&ibfe. 
subject  to  Parliamentary  control,  to  come 
to  local  decisions;  and  in  the  third  plac«, 
in  order  to  obtain  a  simpler  and  cheaper 
procedure     than     that    at    W^estniinster. 
There  was  no  doubt  in  the  minds  of  Scottish 
members  that  the  Act  had  been  a  success, 
and    it  had  Ijeen  placed  on  record    by  a 
Committee  which  two  years  ago  considered 
the  application  of  a  similar  procedure  to 
Wales  that  this  Scottish  Act  had  on  the 
whole    been    a   success.      Parliament    had 
reserved  to  itself  full  and  unqualiSed  dis- 
cretion to  decide  whether  there  should  he  a 
rehearing,  and  there  had  only  been  thm 
cases  in  which  such  a  rehearing  had  been 
aaked  for.    In  one— the  Arvtona  case,  tbe 
rehearing  was  refused;  in  the  LeUh  case 
and    the    Glasgow   Police  case   the   deci- 
sions  of   the   local   inquiry   were   upheld 
after  rehearing.     Not  only  the  intention 
of    the    Act,    but   the    good   working   of 
the  system  as  well  as  precedent,  supported 
the  plea  that  a  rehearing  should  only  be 
granted    in    special    circumstances.       Did 
these  special  circumstances  exist    in  this 
case?    Undoubtedly  it  had  in  it  elements 
of  difficulty,  and  no  complaint  could  be 
made  against   the   County  Council   exer 
cising  their  statutory  right  and  asking  for 
a  rehearing.    That  House  was  not  a  proper 
tribunal  for  the  discussion  of  such  questions. 
If  it  was  proper  at  all  that  the  case  should 
be  reheard,  the  place  for  that  was  upstairs. 
It  appeal  ed  to  him  that  the  matter  had  a 
thorough    fair    hearing    before   the   local 
tribunal,   which    not   only  gave  it  a  fair 
hearing,  but  came  to  a  unanimous  decision. 
He  saw  no  reason  to  urge  the  House  to 
accept  the  motion  of  the  member  for  South 
Lanarkshire.    The  Govemmentwould  leave 
the  matter  in  the  hands  of  the  House. 

Mr   Cochrane    (North    Ayrshire)    said 
the  Government  expressed  no  opinion. 
The  Secrbtaby  for  Scotland — On  the 
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contrary,  they  have,  but  in  their  discretion 
they  choose  to  leave  the  matter  to  the 
House. 

Mr  Cochrane  said  they  had  become 
accustomed  to  that  attitude. 

The  Sechbtabt  fob  Scotland  said  the 
Government  was  following  precisely  the 
course  taken  by  the  late  Government. 

Mr  Cochbane  said  he  hoped  the  Oovern- 
ment  would  continue  to  do  so.  He  was 
one  of  those  who  had  supported  the  Private 
Bill  inquiries,  but  the  idea  was  that  there 
should  be  some  form  of  an  appeal.  He 
had  come  to  the  conclusion  that  that 
was  a  case  for  a  rehearing. 

The  House  divided : — 

For  the  motion 50 

Against 1K& 

Majority  against ."TSZ 

Note. — During  the  passage  of  the  Bnther- 
glen  Burgh  Order  Corporation  Bill  through 
the  House  of  Lords,  the  promoters,  in  view 
of  threatened  opposition  on  account  of  the 
large  territory  proposed  to  be  included  in 
the  burgh,  agreed  to  restrict  their  claim  as 
regarded  area  C  to  a  portion  of  that  area 
extending  to  310  acres  and  immediately 
adjoining  the  Police  Burgh  on  the  south 
and  south-east.  The  said  portion  included 
the  public  cemetery,  the  public  parks,  the 

Sropierty  of  the  Town  Council,  a  residential 
istrict,  and  certain  agricultural  and  other 
lands.  The  portion  of  area  C  excluded  by 
this  arrangement  consisted  for  the  most 
part  of  agricultural  and  mineral  lands. 
Certain  concessions  as  to  taxation  in  the 
area  included  wei-e  made. 


Saturday,  Hay  19. 

(Before  the  Duke  of  Argyll,  K.T.,  Chair- 
man, the  Earl  of  Banfurly,  Sir  James 
Low,  and  Mr  Alex.  W.  Black,  M.P.— at 
Glasgow.) 

GLASGOW    AND   SOUTH-WESTERN 
RAILWAY  COMPANY  PROVI- 
SIONAL ORDER. 

Provisional  Order  —  Railway  —  Poioer  to 
Run  Omnibuaea  in  Connection  Kith- 
Railway  —  Opposition  of  Urban  Local 
Authorities  Owning  Tramviays. 

The  purposes  of  this  Order  were  to  amend 
the  Glasgow  and  Renfrew  District  Railway 
Transfer  Act  1901,  to  empower  the  Glasgow 
and  South- Western  Railway  Company  to 
acquire  additional  lands,  and  to  raise  addi- 
tional capital. 

The  Order  was  unopposed,  except  as 
regards  clause  15,  which  proposed  to  give 
the  company  certain  powers  to  provide 
and  run  omnibuses.  The  clause  as  ori- 
ginally framed  was  in  the  following  terms: 
— "The  company  may  provide  in  any  dis- 
trict, or  to  or  from  any  place  situate  on 
railways  worked  by  the  company,  omni- 
buses to  be  drawn  or  moved  by  animal, 
electrical,  or  any  mechanical  power,  and 
may  therein  convey  passengers,  luggage, 


parcels,  merchandise,  and  goods."  The 
promoters  proposed  to  make  the  following 
addition — "  In  the  exercise  of  the  powers  of 
this  section  in  any  city  or  burgh  the  follow- 
ing provision  shall  apply  and  have  effect.  .  .  . 
The  local  authority  may_  from  time  to  time 
prescribe  the  route  within  the  city  or  burgh 
to  be  taken  by  any  railway  omnibus  be- 
tween the  points  or  arrival  and  departure 
of  such  railway  omnibus;  secondly,  nothing 
in  this  section  shall  authorise  the  company 
to  run  any  railway  omnibus  in  any  city 
or  burgh  otherwise  than  to  or  from  a 
station  or  hotel  of  the  company  without 
the  consent  in  writing  of  the  local  autho- 
rity for  such  period  as  may  thei-ein  be 
specified." 

It  was  explained  by  and  contended  for  • 
the  company  that  the  clause  in  question 
as  amended  was  framed  upon  clause  65  of 
the  North-Eastern  Railway  Act  1905,  which 
had  been  adjusted  by  Parliament  as  a 
standard  clause.  This  was  no  new  de- 
parture. Practically  the  same  powers  had 
oeen  g^ranted  in  naany  previous  applica- 
tions, amongst  others  in  the  following 
cases  .-—The  Bdfaat  and  Northern  Counties 
Railway  1890,  The  North  Staffordshire  Rail- 
way ISOi,  The  Great  Eastern  Railway  Act 
1901,  The  Cambrian  Railway  Act  1904, 
and  The  Donegal  Railway  Act  1904.  In  the 
North-Eastern  Railway  Act  1903,  after  a  full 
discussion  in  Committee  in  both  Houses, 
the  clause  had  been  passed.  In  the  House 
of  Commons  a  motion  was  made  to  the 
effect  that  the  clause  should  not  be  allowed 
within  burghs,  and  this  motion  was  de- 
feated. The  proceedings  in  the  Mersey  Bill 
of  the  current  session  founded  on  by  the 
objectors  were  of  no  weight  as  a  precedent 
for  this  Tribunal.  In  that  case  the  clause 
had  again  been  inserted  after  full  discus- 
sion in  Committee.  A  motion  was  made 
in  the  House  of  Commons,  after  the  Bill 
had  passed  the  House  of  Lords,  on  May 
15,  lw6,  that  it  be  an  instruction  to  the 
Committee  to  leave  out  clause  5  of  the  Bill 
(the  clause  in  question),  and  this  motion 
was  carried.  As  a  matter  of  Parliamentary 
practice  the  mind  of  the  House,  as  ex- 
pressed in  its  decision  in  Committee,  must 
r>e  taken  as  the  ruling  precedent,  and  not 
the  vote,  in  which  the  House  had  been 
asked  to  act  upon  the  question  with  no 
knowledge  of  the  facts. 

Proof  was  led  for  the  promoters  and 
for  the  Corporations  of  Glasgow,  Kilmar- 
nock, and  Ayr.  Counsel  for  the  Corpora- 
tions then  addressed  the  Tribunal. 

Argued  for  the  Corporations — In  the  case 
of  the  Belfast  and  Northern  Counties  Rail- 
way, cited  by  the  promoters,  a  provision 
was  inserted  protecting  the  Belfast  Street 
Tramway  Company.  The  use  of  vehicles 
by  the  Railway  Company  was  limited  to 
a  traffic  between  termini,  railway  stations, 
or  quays,  and  to  pick  up  or  set  down  be- 
tween termini  was  prohibited.^  In  the  pre- 
sent case,  subject  to  the  limitation  as  to 
route,  the  company  would  have  the  power 
of  running  to  or  from  any  point  upon  their 
railway,  and  of  taking,  picking  up,  and 
setting  down  any  as  well  as  railway- 
borne  traffic   in   direct  competition  with 
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tfae  local  traniwa\-».  In  the  caaes  uf  the 
Cambrian  and  Atnegai  Railttaya  there 
wa«  no  competing  tramway  system.  As 
regarded  the  Xurth-Easlem  case,  after  a  full 
derate  tfae  chiuse  was  only  carried  by  a 
small  majority.  In  the  current  session,  in 
view  of  tne  Merse;^  and  Wirral  Bills  hefore 
the  Honse,  a  Municipal  Tramways  Confer- 
ence was  held  in  London  on  May  3— «.e., 
in  the  interval  between  the  hearing  of  the 
evidence  upon  the  Mersey  Bill  and  the  vote 
in  the  House  of  Commons.  A  resolution 
was  passed  unanimously  at  this  Conference 
to  the  effect  that  it  was  desirable  that  the 
clause  in  question  should  be  deleted  from 
Bills  so  far  as  dealing  with  urban  dis- 
tricts in  which  local  authorities  owned 
'  and  worked  tramways.  There  was  thus  a 
material  difference  in  tfae  situation  as 
presented  to  the  House  of  Commons  and 
as  presented  to  the  House  of  Lords  in  so 
far  tfaat  this  unanimous  expression  of  cor- 
porate opinion  in  tfae  matter  had  been 
made.  Further,  the  granting  of  tfae  sec- 
tion would  enable  the  Railway  Company  to 
enter  into  a  new  business  and  to  divert 
it<r  capital  to  a  purpose  not  authorised 
by  its  Acts. 

Argued  for  the  Greenock  and  Port- 
Glasgow  Tramway  Company  — This  was 
not  a  well-considered  plan  for  running 
motor  omnibuses,  and  the  Committee 
should  only  grant  these  omnibus  powers 
In  well  thougfitx>ut  schemes — Croydon  Cor- 
poration case  1905,  per  Mr  Bell,  Chairman 
of  Coromittee.  Further,  there  was  no  clear 
case  made  for  the  public  necessity. 

The  Commissioners,  after  consultation, 
by  a  majority  disallowed  the  clause. 

Counsel  for  the  Promoters  —  Wilson, 
K.C.  Agent  —  David  Munay,  LL.D., 
Writer,  Glasgow. 

Counsel  for  the  Corporations  (Objecting) 
—Scott  Dickson,  K.C— Hunter,  K.C— Orr 
Deas.  Acgnts- For  tfae  Corporation  of 
Glasgow— W.  A.  Myles,  Town  Clerk;  for 
the  Corporation  of  Ayr— P.  A.  Thomp- 
son, Town  Clerk ;  for  the  Corporation  of 
Kilmarnock  —  William  Middleman,  Town 
Clerk. 

Agentfor  tfae  Greenock  and  Port>Gla^ow 
Tramway  Company— Vivian  Moi-se,  Soli- 
citor, London. 


Thursday  and  Friday,  \9th  and  20<A  July. 

(Before  Mr  John  Dewar,  M.P.,  Chairman, 
Viscount  Hill,  Lord  Torphichen,  Mr 
Ernest  Gardner,  M.P.— at  Edinburgh.) 

BLAIRGOWRIE,  RATTRAY,  AND  DIS- 
TRICT WATER  PROVISIONAL  ORDER. 

Provisional  Ordei —  Waier-icorks—Acquisi- 
tion  by  Combined  District— Opposition 
by  Lower  Riparian  Proprietors  —  Pro- 
posed Water  Authority  should  be  Re- 
stricted to  Taking  Stated  Amount  — 
Proposal  that  Lower  Riparian  Proprie- 
tors be  Represented  071  Water  Board- 
Compensation  Water  —  Repayment  of 
Previous  Outlays  by  Lotcer  MiMowner. 


Thi&  Order  was  pronHJled  by  the  EasAern 
District  Committee  of  tbe  County  Council 
of  Perth  as  the  Local  Authority  of  the  two 
Special  Water  Supply  Disctrirts  of  Blair- 
gowrie and  of  Rosemoanr.  by  tbe  Towv 
Council  of  the  Bur^h  of  Blair^^nwrie,  and  by 
the  Tow  n  Council  of  tbe  Bor^fa  of  Rattray.  1 
The  objects  of  the  Order  were  1 1  (  to  consti- 
tute a  water  tmst,  representative  of  tbe 
I  three  different  Ificalities  in  whose  intere^ 
the  promoters  appeared ;  (Z)  to  vest  in  this 
Tmst  the  existing'  works  f>f  tbe  Blairgowrie 
Special  Water  Supply  District;  (3|  to 
authorise  the  new  trust  to  enlarae  Lorli 
Benachally.  the  reservoir  from  which  the 
district  was  supfrfied,  by  raising  the  exist- 
ing embankment  by  3  feet,  obtaining 
thereby  an  additional  supply  of  water  for 
the  use  of  Blairgowrie,  Rosemonnt,  and 
Rattray. 

The  circumstances  of  the  application  as 
explained  for  the  promoters  and  as  shown 
in    the   evidence    were   as    follows : — ^Tlie 
Blairgowrie   Special    Water    Supply    Dis- 
trict was  formed  in  1867.    The  Police  Burgh 
of  Blaiivowrie  was  formed  in  187B,  entir^ 
included  within,  but  not  extending  over,  the 
wholeof  thewaterdistrict.   Contiguooswith 
the  burgh  of  Blairgowrie  were  tbe  burgh  of 
Rattray  and  the  village  of  Rosemonnt,  not 
included  in  tfae  Blairgowrie  Water  District. 
At  the  last  census  tbe  population  of  the 
bui^fa    of   Blairgowrie    -was    3378,    that  of 
Rattray  2019,  and  tfaat  of  Rosemount  400. 
It  was  sfaown  tfaat  tfae  population  of  BUr- 
gowrie  was  not  on  tbe  increase,  but  that 
tfae  district  was  the  centre  of  a  large  and 
increasing  fruit  industry,  and  that  during 
the  two  months  of  the  fruit  harvest  workers 
to  the  estimated  number  of  2800  were  im- 
ported  into   the   district   with    which    the 
Order  dealt.     Further,  a  large  number  of 
summer  visitors   frequented    the  district, 
raising  the  resident  population  during  July 
and  August  by  an  estimated    2000.      The 
districts  of  Rosemount  and  Rattray  had  no 
guaranteed    supply  of  water;    they    were 
dependent  upon  a  precarious  supply  hither- 
to given  by  Blairgowrie  but  which  was  no 
longer  available.    The  existing  waterworks 
of    the   Blairgowrie    District   were    dated 
from  1870,  when  the  Board  of  Guardians, 
the  then  local  authority  for  water  supply, 
by  agreement  with  the  Duke  of  Atholl,  the 
proprietor  of   Loch    Benachally,   obtained 
leave  to  raise  the  level  of  tfae  loch  by  5  feet 
and  to  take  from  it  a  supply  of  water  for 
the  use  of  the  Blairgowrie  District.     Before 
the  water  was  introduced  certain  agiee- 
utents  were  made  between  tbe  Local  Autho- 
rity and  the  riparian  proprietors  upon  the 
Lomty  Burn,   which   was  fed   from  Loch 
Benachally.     By  these  agreements  it  was 
stipulated  that  the  Lornty  Burn  should  be 
sent  down  to  the  lower  proprietors  undimin- 
ished in  volume.    One  of  these  proprietors 
was  Mr  Campbell  of  Achallader,  tbe  father 
of  Colonel  Campbell,  the  petitioner  object- 
ing to  the  pi'esent  Order.    Another  was  Mr 
Griniond,  the  proprietor  of  two  mills  situ- 
ated upon  the  said  burn,  now  owned  by 
his  son  Mr  John  Grimond,  the  only  other 
objector  to  the  present  Order.     A  further 
agreement  was  entered  into  between  the 
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Local  Authority  and  Mr  David  Grimond, 
■which  provided,  iiUer  alia,  (1)  that  the 
Local  Authority  should  not  be  entitled  to 
take  more  than  300,000  gallons  per  day 
from  the  loch,  and  (2)  that  Mr  Grimond 
should  have  control  of  the  sluice  at  the 
loch.  Following  up  this  agreement  Mr 
Grimond  askpd  the  Local  Authority  to 
raise  the  levej  of  the  loch  up  to  the  full  5 
feet — it  having  been  their  intention  to  raise 
it  only  by  3  feet  4  inches— Mr  Grimond 
undertaking  to  repay  to  the  Local  Autho- 
rity the  cost  of  the  extra  1  foot  8  inches  of 
embankment.  This  was  accordingly  done, 
and  Mr  Grimond  repaid  to  the  Local  Autho- 
rity a  sum  of  £170  for  the  extra  woi  k.  The 
Duke  of  Atholl  was  not  a  party  to  nor  was 
he  made  aware  of  this  agteement.  The 
Local  Authority  then  proceeded  to  draw 
the  stipulated  300,000  gallons  per  day  from 
the  loon  up  till  the  year  18M.  In  that  year 
the  Rosemount  Special  Water  Supply  Dis- 
trict, which  had  been  formed  under  the 
provisions  of  thePublic  Health  Acts,  applied 
to  Blairgowrie  for  a  supply  of  water  wnich 
the  Blairgowrie  District  agi'eed  to  gfive. 
Subsequently  the  burgh  or  Rattray  also 
made  application  to  Blairgowrie  for  a  water 
supply,  and  the  Blairgowrie  District  had 
endeavoured  to  meet  these  demands  as  far  as 
lay  in  its  power,  and  for  several  years  from 
1 894  drew  an  increased  volume  of  som  e  400,000 
gallons  per  day  from  the  loch.  In  1904  the 
petitioner  Mr  John  Grimond  raised  an 
action  in  the  Court  of  Session  against  the 
Eastern  District  Committee  of  the  County 
Council  of  Perth,  who  had  succeeded  to  the 
Parochial  Board  qua  local  authority  for 
water  supply  in  the  Blairgowrie  district; 
the  result  of  this  action  was  that  interdict 
was  granted  against  the  withdrawal  from 
the  loch  of  more  than  the  300,000  gallons 
per  day  stipulated  for  in  the  agreement 
above  mentioned.  It  was  in  these  circum- 
stances that  the  three  districts  concerned 
had  combined  under  the  provisions  of  the 
Public  Health  Act  1807,  section  131,  to 
procure  this  increased  water  supply  for 
their  common  use,  and  promoted  the 
present  Order.  The  promoters  had  entered 
into  the  necessary  agreement  with  the 
Duke  of  Atholl,  whose  support  they  had  in 
the  application.  The  only  objectors  were 
Colonel  Campbell  of  Achallader  and  Mr 
John  Grimond. 

Evidence  was  led  for  the  promoters  and 
for  Mr  Grimond. 

Colonel  Campbell,  a  proprietor  on  the 
Lornty  Bum  for  a  distance  of  five  miles  on 
both  sides  of  the  water,  receiving  a  rent 
fi-om  Mr  Grimond  in  respect  of  certain 
water  rights,  objected  to  the  principle  on 
which  it  was  proposed  to  deal  with  the 
volume  of  water  supplied  and  with  the 
compensation  water.  His  contention  was 
that  the  District  should  be  allowed  to  draw 
only  an  ascertained  quantity  sufficient  for 
its  needs,  allowing  the  remainder  to  flow 
into  the  stream  as  had  been  the  practice 
under  the  existing  arrangement.  He 
further  asked  for  representation  of  the 
riparian  proprietors  upon  the  new  Water 
Trust.  Mr  Grimond  supported  the  former 
contention,   and    further   claimed   money 


compensation  for  damage  which  he  alleged 
would  result  to  his  mills  fi-om  loss  of  water 
poA^  er  and  for  outlays  which  his  father  had 
undertaken  in  respect  of  the  agi-eement 
above  set  forth.  In  any  case  the  compensa- 
tion water  offered  in  the  Order  was  insuffi- 
cient. 

It  was  argued  for  the  promoters  thwt 
ample  compensation  water  was  provided. 
One-third  of  the  estimated  rainfall  in  the 
catchment  area  of  the  loch,  the  usual 
allowance  to  lower  proprietors,  amounted 
to  between  six  and  seven  hundred  thousand 
gallons,  and  the  compensation  water  offered 
in  the  Order  was  750,000  gallons  per  day  in 
winter  and  1,346,000  gallons  per  day  in  the 
summer  months  (the  latter  amount  was 
subsequently  increased  to  one  and  a  half 
millions).  Apart  from  this  compensation 
water  the  objector  had  an  ample  supply  in 
the  Lornty  Bum,  which  was  fed  by_  other 
streams,  and  by  the  time  it  reached  his  mills 
was  supplied  by  a  drainage  area  of  9000 
acres  independent  of  the  loch.  There  was 
no  precedent  for  granting  a  water  supply 
on  the  principle  supportea  by  the  objectors, 
and  the  agreement  founded  on  by  Mr 
Grimond  could  have  no  effect  in  influencing 
the  decision  of  the  Tribunal  on  the  present 
question. 

The  Commissioners  found  the  preamble 
proved,  but  they  were  of  opinion  that  Mr 
Grimond  should  be  repaid  the  £179  which 
was  spent  in  raising  the  dam  in  1871.  They 
did  not  think  that  Colonel  Campbell  had 
made  out  a  case  to  be  specially  represented 
as  a  riparian  proprietor  on  the  Board. 

Counsel  for  Promoters — Wilson,  K.C. — 
D.  M.  Wilson.  Agents— J.  B.  Miller,  solici- 
tor, Blairgowrie— Robert  Stewart,  S.S.C., 
Edinburgh. 

Counsel  for  Mr  John  Grimond,  Lower 
Millowner  (06;ec<inflf)~Craigie,  K.  C— Smith 
Clark.  Agents— Thomas  Thornton,  Son  & 
Company,  solicitors,  Dundee. 

Colonel  John  Colin  Livingston  Campbell 
of  Achallader,  Lower  Pi-oprietor  (Oftjecttfiflf). 


Monday,    Tuesday,    Wednesday,    Thursday, 
Friday,  and  Saturday,  July  23,  2^  25, 

26,  27,  and  28. 

(Before  Mr  John  Dewar,  M.P.,  Chairman, 
Viscount  Hill,  Lord  Torphichen,  and 
Mr  Ernest  Gardner,  M.P.— at  Glasgow.) 

CLYDEBANK  AND  DISTRICT  WATER- 
WORKS AND  BURGH  EXTENSION 
PROVISIONAL  ORDER. 

Provisional  Order —  Wafer-works — Burgh 
within  a  Special  Water  District  —  Ac- 
quisition of  Control  of  Works  by  Burgh 
—  Opposition  of  Cmmty  Council,  the 
Water  Authority. 

Provisional  Order  -Police  Burgh—  Exten- 
sion—  Opposition  of  County  Council  — 
Opposition  of  Inhabitants— Charctcter  of 
Area  to  be  Anne.ved— Application  Granted 
when    Similar   Application    v-nder   the 


Digitized  by  V^OOQIC 


i:* 


Tiu 
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Harnk  F'lttfA    -r**ui  Ml    A/^.  XSSIm  ami 

¥':'.>■*■  h'itvt.  t,i  Cv'!i-'«r.k,  K»  f,>  j-^ru 
w»T»r  l»'»f'».<J  •!  t/»  •*«*  oT*r  tii*-  wa?«r- 
W'/rk%  'yf  tr.*;  .Sf«»<- Oil  \VA^<:T  IJL'-Zri'r.  irLl-.h 

tlt'i'Uif^i   Ik*:   1>-inc\t  of  *,".■; dh'tAtik.  aoi  T<rr?!t 

U.«»»»  in  a  *ri»t  fn.th^Unif  '4  the  Toirn 
^.'/•ir»/ri)  with  or>*-  '/r  two  r*-r»r*«-*rritatir»rs 
»/f  thfe  <l:<».H'-t  '<-/t-;'l«-  th<r  ti-in^a,  and  to 
*r»r'rl  '•♦'rtai/i  a/l't,ti'>r<al  Wf/rtsi :  'ii  to  ex- 
U-f.'l  tri<-  t0i'iu'Un-it-<t  of  the  Police  Bai^fa 
</f  {'AytMitn.k. 

'Df.  wnUrr  <f:hf^iif  «l»silt  with  the  same 
HjX5»-iaI  Wat«r  I>i-ti-i'-t  of  the  CV>onty  of 
Uiir>i(mrt/>n  a*»  w»*  aff»-''t*d  by  the  Lhin'har- 
tz/nohif*  (IhtnUM-AuiT  and  Daluiuiri  Water 
Onl'rr  </f  lli»*  »:un-».'nl  m^iotuui  'reported  rop., 
[>.  (C*!;.  'Hi*!  r»roriiot/-r<»  prf/pr>>fed  that  a 
tnixt  "ihould  lie  w»rii»titutMl  of  ei«rhUM;n 
rii»rr»iJ»»-ri»,  conNi<>tin^  of  the  Town  C'>iincil 
of  (.'lydnliank  with  the  a<ldition  of  certain 
repre<W!ntativ<-M  of  the  landward  part  of  the 
diMtrict,  and  that  the  wat^r*  works  should 
U*  vfiU-ii  in  this  tru-st  for  the  beh<M*f  of 
(,'ly(leljHnk,  and  the  remainder  of  the  water 
diitrict.  Tliey  further  a-sked  for  powei-s  to 
</ht.(iin  an  incrfOMKl  Nupiil^-  of  water  by  the 
<:on<tt.ruetion  of  two  aaditional  reservoirs 
in  the  Kiljmtrick  Ilillx,  in  the  vicinity  of 
the  exiMtinK  rewfrvoinf,  but  upon  the 
opiKitiU;  Hide  of  the  water-Hhed,  and  in  an 
area  draining  by  certain  burns  into  the 
Kinnieh  WuU^r.and  thence  to  Loch  Lomond. 

Thi»  part  f>f  the  Order  wa«  opposed  by 
the  Town  (Council  of  liumbarton  and  by  the 
KaxK'rn  DiNtrict  Committee  of  the  County, 
the  (treMent  lynial  Authority  for  wat^r  in  the 
diHti'ict  in  ((uehtion. 

Kvidenr-e  wiim  led  for  the  promoters  and 
for  the  County  (Jouncil.  It  was  shown 
that  the  Water  District  was  formed  in  1873, 
and  was  now  mlniinisU'red  liy  the  County 
(!ouncil,  who  HU<-ce(!ded  the  old  Parochial 
tloant  as  local  authority  t/ua  public  health 
and  wiiUt  supply  in  Uie  county.  There  was 
also  a  Hul>-Committ<!e  of  maintenance  and 
iiianaKemeiit  of  thit  waU-r-works,  made  up  of 
frMU'teen  memlxfrs,  eigiit  being  representa- 
tives of  th(!  Inuvh  of  Clvdebank  and  six 
representative's  of  the  landwaid  part  of  the 
district.  Hince  the  formation  of  the  Water 
Dislrict  itj<  ponula'itm  had  increased  very 
consiili'rably,  naving  risen  from  a  few 
htuidi'eds  in  IK78  to  about  :i8,U(K),  at  the 
present  date,  tlie  po])ulation  of  Clydebank 
alone  being  about  20,(KJ(K  The  existing 
works  were  designed  and  constructed  to 
yield  1,8(X),(KK)  gallons  i)er  day,  but  the  pre- 
s(>nt  consunipt  Iwul  risen  to  2,'750,(HK)  gallons 
per  (liiy.  'I'fiis  surplus  over  the  estimatt^d 
yield  litul  Iwen  available  hitherto  owing  to 
the  exceptional  storage  capacity  of  the 
reservoirs  and  to  asuccession  of  wetseasous, 
i»ut  could  not  be  coiuiU'd  upon  lus  a  con- 
tinued yield.  Tlie  County  Council  had 
promoted  the  Duntocher  and  Dalmuir 
()r(ler  of  the  current  session,  thereby  ad- 
mitting the  necessity  of  something  being 
done.    The  new  works  proposed  in  tlie  pre- 


•jt  £1*^.**.  acil  •>-.  re-.»-Jif 
na^tT  '■■(  2..* .  •♦  st2^-.c»  per  ■irr- 

«a»  AC  aci.cuij.ns  prjuTj-c  5  r  a  ''J^xh  <tf 
te#!-  «Bf-  aui  ;ii.;:«;r^JUX«Ttr  c(  »I  Vsxi! 

Tlie-  p»- c*vi*cir^a   -t^    «." 

r-~i  of  'zat  3s.  .»•■ 

Datrirt,  acd   fy.czr.'z'ZZifi    >-l--Tr.—   --t   t» 

tit"?  :a.aL.-»«:aj*-  arad  pn  irp»-czive-  vaa:?  i 
ih-r  di-tr-.  rt-  Th*  ppo<ii>~««r«  ••.•til«i  =»:<  * 
JT»tifi«i  ic-nibartl»L«'3i:«:c  a  l.%r^er  *rbeme 
ap>^a  tl>r  aaetmipci<'c  tbat  tb/e  recvist  *> 
normal  iacT«a£e  in  the  populaEioa  wrsii 
be  ii<ainLai£<-d. 

The  main  arEamect  of  thre  (.'•  -anrv  C<jO 
riL  apart  frrim  critici.?iii  oc  ih^  at^AiiittX'—j 
and  tinaDcial  arrangements,  was  to  tar 
effect  that  the  srheme  woiiM  hinder  [>- 
general  policy  of  the  eoanty  as  regaras 
water  supplies.  The  County  Cooncil  wnt 
the  authority  responsible  for  tlie  wat«r 
sopfdies  not  only  of  this  district  but  of  tbt 
adjoining  districts  and  aC  the  rest  of  tiw 
county.  There  was  no  evidence  that  ciicir 
duties'  had  not  been  carefolly  and  success- 
fully performed.  Hiey  were  fully  alive  to 
the  necessity  of  {m>viding  an  inctvased 
supply  for  t£is  district,  ana  bad  promoKd 
the  Diiintocher  and  Dahnair  Order  for  tie 
purpose.  The  Commissioners  who  had  coo- 
sidei-ed  and  thrown  out  the  DumfautOD 
Water  Order  (reported  rup.,  p.  fllKi  mi 
the  Duntocher  and  Dalmuir  Order  bad 
expressed  their  views  upon  the  PoIkt 
which  should  be  followed  in  the  liistrin 
generally  as  regards  water  suppdies.  fix 
County  Council  were  prepared,  in  accot^ 
ance  with  the  recommendations  of  thesr 
Commissioners,  to  proceed  at  once  to  intro- 
duce an  adequate  supply,  and  were  pre- 
pared, if  the  neighbouring  authorities 
required  it,  to  proceed  by  way  of  a  joint- 
scheme.  The  present  scheme  was  open  to 
the  objections  which  had  succeeded  Against 
the  Duntocher  and  Dalmuir  Order.  It 
would  only  provide  for  the  wants  of  the 
district  for  a  period  of  five  vears.  assuuiing 
that  the  present  increase  of  the  population 
were  maintained.  A  general  scheme  was 
required  to  meet  the  want«  of  this  as  wdi 
as  of  the  adjoining  districts,  a  scheme  not 
necessarily  large  at  the  outset,  but  one 
which  was  capable  of  expansion.  Tlie  pre- 
sent scheme  was  incapable  of  expansion, 
was  inadequate  for  the  immediate  require- 
ments of  the  district  concerned,  arid  was 
just  such  a  competing  scheme  as  the  Com- 
missioners had  declared  to  be  undesirable. 

The    Commissioners    after    consultatioD 
declared  the  preamble  proved. 

The  circumstances  of  the  extension  part  <>f 
the  Order  were  explained  by  counsel  for  the 

gromoters  as  follows : — The  Special  Water 
•istrict  was  first  formed  in  1873,  at  which 
date  the  population  was  about  700.  About 
that  date  the  shipbuilding  and  engineerine 
business  of  Messrs  ,1.  &  G.  Tlioiuson  appeared 
in  the  district,  ai.d  by  1885  its  popiilatioo 
had  risen  to  over  5(X)0.  In  1886.  as  the  result 
of    proceedings   iiuder   the    Burgh    Police 
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Act  of  1882,  the  Burgh  of  Clydebank  was 
formed  within  its  existing  boundaries, 
occupying  an  area  of  882  acres.  Since  that 
date  the  increase  in  population  and  pro- 
sperity of  the  burgh  had  been  abnor- 
mally rapid.  Various  large  industries  had 
been  established,  including  those  of  Messrs 
Singer,  John  Brown  &  Company,  Messrs 
Beardmore,  &c.,  employing  thousands  of 
workers,  and  the  population  of  the  burgh 
now  stood  at  over  23,000.  On  two  previous 
occasions  applications  for  an  extension 
had  been  made.  The  first  in  1800,  when  the 
opulation  stood  at  9000,  had  been  refused 
ly  the  Sheriff.  The  second  was  in  1890, 
when  the  population  had  risen  to  over 
20,000.  This  application  was  made  under 
section  11  of  the  Burgh  Police  Act  1892.  It 
was  granted  by  the  Sheriff,  but  his  decision 
was  reversed  by  the  Court  of  Session  on  the 
ground  that  the  character  of  the  area 
sought  to  be  annexed  did  not  conform  to 
the  requirements  ol  that  section  as  regards 
density  of  population,  &c. — County  Council 
of  Dumbartonahire  v.  Commieaioners  of 
Burgh  of  Clydebank,  November  14,  1901,  4 
F.  Ill,  39  S.ILB.  67.  It  was  in  consequence 
of  this  decision  that  the  pi-omoters  now 
applied  for  Parliamentary  powers  for  ex- 
tension. The  area  which  it  was  sought  to 
annex  was  one  of  542  acres  lying  to  the 
north  of  the  burgh  and  separated  therefrom 
by  the  line  of  the  Glasgow,  Dumbarton, 
and  Helensburgh  Railway,  the  present 
northern  boundary  of  the  burgh.  The  said 
area  was  entirely  included  within  the 
Special  Water  District ;  it  included  the 
districts  of  Dalmuir,  Kilbowie,  and  Radnor 
Park,  and  had  a  population  of  about  9000. 
There  remained  a  portion  of  the  Water 
District,  including  Dun  tocher  and  Dalmuir, 
with  an  acreage  of  1336  and  a  population  of 
3000,  which  it  was  not  sought  to  annex  to 
the  burgh. 

This  part  of  the  Order  was  opposed  by 
the  County  Council  of  Dumbartonshire,  by 
Messrs  Robert  M'Alpine  &  Sons,  builders, 
and  certain  Radnor  Park  householders  and 
by  certain  proprietors. 

Proof  was  led  for  the  promoters  and  for 
the  County  Council. 

It  was  argued  for  the  County  Council 
that  the  general  principles  upon  which  the 
Legislature  would  proceed  In  dealing  with 
the  extension  of  burgh  boundaries  were 
clearly  laid  down  by  statute,  especially  in 
the  Burgh  Police  Act  of  1892,  and  had 
been  properly  applied  by  the  Court  of 
Session  to  the  case  in  question  when  the 
application  of  1900  was  refused.  No  change 
of  circumstances  had  taken  place  since 
1901,  and  there  were  no  exceptional  cir- 
cumstances which  would  justify  a  de- 
parture from  the  general  law  of  the  land 
in  the  present  case.  There  was  no  reason 
why  the  district  should  be  annexed  to  the 
bui-gh  except  of  its  own  consent,  unless  it 
could  be  aemonstrably  shown  that  the 
existing  government  was  bad.  The  an- 
nexation was  opposed  by  the  inhabitants 
of  the  district,  and  it  hatl  been  demon- 
strated that  the  county  administration  was 


good  and  eflBcient  and  in  every  way  suited 
to  the  requirements  of  the  district. 

Proof  was  also  led  for  Messrs  Robert 
M'Alpine  &  Sons  and  for  the  Radnor  Park 
housMiolders.  It  was  shown  that  Messrs 
M'Alpine  had  acquired  certain  lands  in 
Radnor  Park,  upon  which  they  had  erected 
and  were  in  course  of  erecting  workmen's 
dwellings.  These  houses  were  largely  occu- 
pied by  workers  in  Messrs  Singer's  and 
other  works  in  the  burgh.  These  objectors 
argued  that  the  dwellings  did  not  repre- 
sent the  outgrowth  of  the  burgh.  TTiey 
had  been  erected  as  the  result  of  private 
enterprise  to  meet  the  demand  of  the 
workers  for  suitable  houses  in  the  neigh- 
bourhood of  the  works  and  at  a  moderate 
rent.  The  streets  and  buildings,  though 
adjoining,  were  not  continuous  with  Clyde- 
bank, being  separated  from  the  burgh  V)y 
the  railway  line,  and  no  practical  objec- 
tion existed  to  their  separate  administra- 
tion. The  whole  district  was  satisfactorily 
administered  by  the  County  Council,  and 
its  annexation  would  result  in  an  increase 
of  taxation  without  any  corresponding 
advantage  to  its  inhabitants. 

It  was  argued  for  the  promoters  that  the 
annexation  was  in  the  interests  both  of  the 
burgh  and  of  the  district  sought  to  be 
annexed.  The  burgh  should  have  in  the 
interests  of  its  inhabitants,  e.g.,  of  their 
health,  a  fair  area  upon  which  to  build 
houses.  They  founded  upon  the  report 
of  the  Royal  Commission  on  Scottish  Miini- 
cipal  Corporations,  where  the  view  was 
expressed  that  it  would  be  opposed  to 
every  principle  of  sound  policy  to  make  a 
division  between  those  wno  possessed  the 
same  character  of  a  town  population,  and 
had  substantially  the  same  common  intei  - 
ests,  into  two  classes,  the  one  enjoying 
privileges  and  immunities  because  accident 
bad  placed  them  upon  one  side  of  an  arbi- 
trary line. 

The  Commissioners  found  the  preamble 
proved. 

Counsel  for  the  Promoters — Wilson,  K.C. 

—  Munro  —  Harold  Beveridge,  Barrister. 
Agents — John  Hepburn,  Town  Clerk,  Clyde- 
bank —  A.  &  W.  Beveridge,  Solicitors, 
London. 

Counsel  for  the  County  Council  of  Dum- 
bartonshire and  the  Eastern  District  Com- 
mittee {Objectivg) — Dean  of  Faculty  (Camp- 
bell, K.C.)  —  Home.  Agents  —  William 
Craig,  County  Clerk,  Dumi)arton — Hugh 
Hutcheson,  Clerk  to  the  Eastern  District 
Committee. 

Counsel  for  Mr  Black  of  Auchentoshan 
i  Ohjecthig)—Kippen.  Agents— Jameson, 
Maclae,  <&  Baird,  Writers,  Glasgow. 

Agent  for  Mr  Crum  Ewing  of  Strathleren 

—  David  Cockburn  of  Babtie  &  Craig, 
Solicitors,  Dumbarton. 

Counsel  for  Messrs  Robert  M'Alpine  & 
Sons  and  for  Radnor  Park  Householders — 
C.  D.  Murray.  Agents  —  Browh,  Mair, 
Gemmill,  &  Hislop,  Writers,  Glasgow. 

Agents  for  the  Duke  of  Montrose  — 
Dundas  &  Wilson,  C.S. 


END  OF  VOLUME  XLIII. 
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